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AN  ACT  TO  PRESCRIBE  THE  RULES  FOR  THE  COHSTRDC- 
TIOK  OF  THE  CONSOLmATED  LAWS  ABD  CODE 
AMENDMENTS. 

R4pported  to  the  legislature  under  and  in  purHuance  to  the 
proviftions  of  chapter  six  hundred  and  sixty  four  of  the  laws  of 
nineteen  hundred  and  four.  (Laws  of  1909,  chap.  596.  In  effect 
May  29,  1909.) 

The  People  of  the  State  of  Netc  York,  represented  in  Senate 
and  Assembly,  do  eitact  as  foUoics: 

Section  1.  In  con.struing  the  consolidated  laws  and  the  amend- 
ments to  the  code  of  civil  proce<lure  and  the  code  of  criyiinal 
procedure  reported  to  the  legislature  hy  the  board  of  statutory 
consolidation    constituted    under    the    provisions    of    chapter    six 
hundred    and   sixty-four,   of   the   laws   of    nineteen   hundred    and 
four,  entitlcnl   **  An  act  to  provide   for   the   consolidation   of   the 
statutes  of  the   state,"  and   enacted  by   the  legislature  of  nine- 
teen  hundred  and  nine,  and   in  construing  the   act  amendatory 
thereof,  known  as  chapter  two   hundred  and  forty   of  the   laws 
of  nineteen  hundred  and  nine,   for   the   purpose  of   determining 
the  effect  of   any  of  the  provisions  or   sections  thereof  on   any 
other  provision  or  section  thereof,  or  on  any  special  law  thereto- 
fore enacted,  the  several  provisions  and  sections  of  such  laws  and 
code  amendments  and  said  act  amendatory  thereof  shall  not  be 
considered  as  ha\ing  been  enacted  or  re-enacted  by  the  legislature 
at  the  time  of  the  passage  of  the  consolidated  laws  or  such  code 
amendments  or  said  act  amendatory  thereof  but  as  having  bwn 
enacted  as  of  the  various  times  when  such  provisions  and  sections 
first  became  laws  by  any  earlier  statutes,  provided,  however,  that 
when  any  provision  of  law  after  its  first  enactment  by  the  legis 
lature  has  been  amended  or  re-enacted,  then  for  the  purpose  of 
its   construction    for    the    determination    of    its   effect    on    other 
sections  or  provisions  of  the  consolidated  laws,  it  shall  be  con- 
ed as  having  been  enacted  at  the  date  of  such  amendment  or 
actment.     If  in  any  such  consolidated  law  and  such  araend- 
s  to  the  code  of  civil  procedure  and  the  code  of  criminal  pro- 
re  as  enacted  by  the  legislature  of  nineteen  hundred  and  nine 
lid  act  amendatory  thereof  there  shall  have  been  incorporated 
provisions   of  law  that  have  heretofore  been   superseded   or 
iedly  repealed,  the  incorporation  of  any  such  provisions  shall 


A»   ACT   TO    PRESCRIBE    RULES 

not  be  construct!  as  a  legislative  intent  to  revive  such  auperseded 
or  re]x?alcd  provisions,  nor  shall  such  incorporation  in  such  con- 
solidated laws  be  eonHtrued  to  indicate  any  legislative  determina- 
tiiin  that  such  provisions  had  not  been  theretofore  so  superseded 
or  repealed.  The  true  purpose  and  intent  of  this  act  is  to  pre- 
scribe tliat  the  statute  law  of  the  state,  so  far  jus  it  has  been 
rei)ro<lured  in  sur-h  consolidated  laws  and  in  such  amendments 
to  the  code  of  civil  procedure  and  the  code  of  criminal  procedure, 
ami  in  said  chajner  two  hundred  and  forty  of  the  laws  of  nineteen 
hundred  and  nine,  and  all  special  laws  in  force  at  the  time  of 
the  enactment  of  such  consolidated  laws,  shall  be  of  the  same 
force  and  effect  as  they  were  before  the  enactment  of  such  con- 
solidated laws  or  code  amendments  or  said  act  amendatory 
thereof. 


lOTE  SUBMITTED  BY  BOARD  OF  STATUTORY  CONSOLI- 
DATION  IN  ITS  REPORT  RELATIVE  TO  CODE  OF  CIVIL 
PROCEDURE  AM£]fDlC£]IT& 

The  bf^ard  was  authorized  by  the  statute  creating  it  to  report 
for  cnactmont  .such  amendments  as  it  might  deem  proper  and 
necessary  U)  condense  and  simplify  the  existing  practice  and  to 
adapt  the  procedure  in  the  courts  to  existing  conditions.  An 
eshanstive  study  was  made  of  the  Code  of  Civil  Procedure  by 
the  board  pursuant  to  the  statute  and  an  elaborate  tentative 
rearrangement  of  the  Code  provisions  was  made.  Tliis  prelim- 
inary study  grouped  related  practice  provisions  together  accord- 
ing to  theVtejMi  in  the  progress  of  litigation  from  its  commence- 
ment to  its  termination  and  is  embraced  in  three  large  printed 
volumes  not  submitted  with  the  report  of  the  board  to  Uie 
Legislature.  It  "will  be  available  however  when  the  actual 
revision  of  the  civil  practice  in  the  courts  is  undertaken  and 
will  serve  a^  a  basis  for  subsequent  work  on  this  important 
subject. 

Ihe  preparation  of  the  consolidated  laws  and  the  treatment  of 
the  Coile  of  Civil  Procedure  was  carried  along  side  by  side,  and 
the  conso1idi\ted  laws  as  presented  have  been  prepared  so  that 
there  will  be  no  necej»8ity  for  a  rearrangement  of  them  should 
a  revision  of  the  Code  of  Civil  Procedure  be  undertaken  in  the 
future.  It  was  ccmsidered  that  the  primary  duty  of  the  board 
was  to  complete  the  consolidated  laws,  and  2;huuld  time  permit, 
prepare  a  revision  of  the  civil  practice.  VVitli  the  process  of 
the  work  it  became  evident  more  and  more  that  a  revision  of 
the  Code  of  Civil  Procedure  could  Ix^st  be  accomplished  unin- 
cumliered  with  tlie  work  of  the  consolidation  of  the  substantive 
statutes.  So  delicate  and  difficult  a  task  in  that  of  revising 
the  present  civil  practice  of  the  state,  which  has  been  in  use 
for  over  thirty  years,  that  it  was  deemed  the  part  of  wisdom 
t<i  leave  this  'work  as  a  .*«eparate  and  independent  task  when  the 
attention  of  those  intrusted  i^ith  it  would  not  be  diverted  or 
di\ided  by  the  consideration  of  other  matters.  After  a  thorough 
examination  of  the  whole  subject  and  after  due  cohsideration 
of  all  of  the  phases  of  Code  revision,  it  was  deemed  advisable 
at  this  time  not  to  attempt  a  revision  of  the  practice,  but 
merely  to  remove  substantive  provisions  and  to  this  extent  to 
prepare  the  way  for  actual  revision. 

The  substantive  provisions  removed  from  the  Code  of  Civil 
Procedure  by  the  board  have  been  distributed  in  various  consoli- 
dated laws,  but  chiefly  arranged  in  a  new  law  known  as  the 
Judiciary  Law,  embracing  matters  relating  to  courts  and  officers 
thereof,  including  such  subjects  as  jurors  so  far  as  relates  to  the 
selection  of  jurors  for  a  term  of  court,  court  clerks,  court 
stenographers,  attendants,  messengers,  criers,  interpreters,  report- 
ers and  attorneys  and  counselors.  A  few  sections  have  been 
inserted  in  the  Civil  Rights  Law.  Various  proceedinjira  have 
heen  incorporated  in  the  Debtor  a  nil  (^reditor  Law.  There  ex- 
isted in  the  sessiun  laws  the  statute  relating  to  general  nssign- 
ments  for  the  benefit  of  creditors.     This  statute  was  assigned 
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NOTE 

to  the  proposed  Debtor  and  Creditor  Liiw.  It  was  deemed  best 
to  consolidate  with  this  statute  certain  proceedings  in  the  Code 
of  Civil  Procedure  relating  to  debtor  and  creditor.  Thus  there 
has  been  inserted  from  the  Code  the  article  relating  to  insolvent's 
discharge  from  debts,  insolvent's  exemption  from  arrest  and  im- 
prisonment, judgment  debtor's  discharge  from  imprisonment  and 
matters  of  a  similar  character.  The  provisions  of  tlie  Code  of 
Civil  Procedure  relating  to  the  distribution  of  personal  property- 
have  been  included  in  an  article  in  the  Decedent  Estate  Law 
with  the  provisions  of  the  Real  Property  Law  relating  to  the 
descent  of  real  property.  Some  matters  relating  to  executors, 
administrators  and  testamentary  trustees  in  the  revised  statutes 
and  session  laws  have  been  included  under  an  article  in  this 
law.  There  are  many  matters  of  a  substantive  character  relat- 
ing to  executors,  administrators  and  testamentary  .trustees  which 
might,  upon  a  revision  of  the  Code  of  Civil  Procedure,  be  in- 
cluded in  the  IVcedent  Estate  I^w.  Most  of  these  are  to  be 
found  in  the  surrogate's  court  practice  which  it  has  been  deemed 
best,  for  the  present,  not  to  disturb  but  rather  to  leave  until 
such  time  as  the  practice  in  the  surrogate's  court  shall  be  revised. 
The  General  Corporation  Law  contains  some  proceedings  from  the 
Code  of  Civil  Procedure.  These  have  been  removed  to  the 
General  Corporation  Law  for  the  purpose  of  making  that  law 
as  complete  as  possible.  Thus  there  have  been  included  in  the 
General  Corporation  Law  from  the  Code  of  Civil  Procedure 
provisions  relating  to  change  of  name,  sale  of  corporate  real 
property,  judicial  sui)er vision  of  corporations  and  of  the  officers 
and  members  thereof,  actions  for  sequestration,  actions  for  dis- 
solution, actions  to  enforce  the  individual  liability  of  officers 
and  members  of  corporations,  actions  to  annul  corporations,  pro- 
ceedings for  voluntary  dissolution  of  corporations  and  provisions 
relating  to  two  or  more  of  the  foregoing  proceedings  or  actions. 
These  have  been  brought  together  in  the  General  Corporation 
Law  with  like  provisions  of  a  substantive  character  as  were 
found  in  the  session  laws,  such,  for  instance,  as  the  provisions 
relating  to  the  powers,  duties  and  liabilities  of  receivers  of 
corporations. 

The  amendatory  act  herewith  presented  was  made  necessary 
by  the  removal  from  the  Code  of  the  substantive  provisions 
above  mentioned.  The  amendatory  act  does  not  disturb  the 
numbering  of  the  sections  remaining  in  the  Code  and  the  table 
at  tlie  end  of  the  proposed  act  shows  readily  the  distribution  of 
the  sections  eliminated.  This  treatment  will  not  disturb  for  the 
present  the  civil  practice  and  at  the  same  time  will  remove  from 
the  Code  substantive  provisions  and  thus  prepare  the  way  for 
an  actual  revision  of  the  practice. 
Kespectfullv, 

ADOLPH  J.  RODENBECK, 

Chairman, 

WILLIAM  B.  IIORNBLOWER, 

JOHX  G.  MILBITRN, 

ADELBERT  MOOT, 

Board  of  Statutory  ConaolidaiUm. 


TAKE  1. 

SHOWIXG  THE  STATUTES  CONSOLIDATED  IN  THE  CODE  OF 
CIVIL  PROCEDURE  BY  THE  LAWS  OF  1900,  AND  AUSO 
THE  SECTIONS  OF  THE  CODE  OF  CIVIL  PROCEDURE 
ADDED  OR  AMENDED  BY  THE  LAWS  OF  1909,  OTHER- 
WISE THAN  BY  REMOVAL  TO  THE  CONSOLIDATED 
LAWS. 

A. 

Statutes  Consolidated  in  Code  or  Civil  Pbocedube  by  L.  1909, 

Ch.  65. 

R.  S.,  pt.  2,  eh.  5,  tit.  2,  §  22,  amended  by  L.  1880,  ch.  423, 

SI 2344a 

L.  IHol,  ch.  134,  §  33,  amended  by  L.  1893,  ch.  101,  §  1 841a 

L.  1877,  ch.  11,  S  1 350 

L.  180,  ch.  36,  §  1,  amended  by  L.  1888,  ch.  555,  §  1 mui 

L.  1880,  ch.  393,  8   1 1404a 

L.  1880,  cli.  423,  §   1 2344d 

L.  18h0,  ch.  501,  §  5 801a 

L.  1882,  ch.  340,  $   1 901a 

L.  1S83,  ch,  195,  |   1 901b 

L.  1884,  ch.  309,  §  1 2481,  subd.   12 

L.  1884,  ch.  376,  §§  1,  2 901c 

L.  1888,  ch.  555,  S   1 9tlld 

L.  1889,  ch.  330,  §  2,  amended  by  L.  1895,  ch.  544,  §  2 3300ff 

L.  1889,  ch.  330,  §  3,  amended  by  L.  1895,  ch.  544,  §  3  and  L. 

1908,  ch.  185,  S  2 2509,  subd.  7 

L.  18JK),  ch.  158,  §  1 961e 

L.  1891,  ch.  125,  §  5,  pt.  as  amended  by  L.  1897,  ch.  403,  §  1.     9  Ha 

L.  1892,  ch.  677,  §  19,  last  sentence 931b 

L.  1893,  ch.  101,  §  1 S41a 

L.  1894,  ch.  731,  §  1 2705 

L.   1895,  ch.  544,  §  2 330()a 

L.  1895,  ch.  544,  §  3 2509,  subd.  7 

L.   1897,  ch.  403,  §  1,  pt 941a 

L.  1897,  ch.  622,  §   1 901f 

L.  1899,  ch.  150,  §§1-3 3331a 

L.  1900,  ch.  223,  |  1 240Sa 

L.  1900,  ch.  510,  §1 2481,  subd.  12 

L.  1908,  ch.  185,  §  2 2509,  biibd.    7 

iz 


TABLE  1 
B. 

Sections  Tbansfebbed  to  Another  Part  of  Code  by  L.  1909, 

Ch.  65. 

§     27,  pt.  tranrf'ed  to  §  2507  S     97,  pt.  transf'ed  to  S  2512 
83,  pt.  transf  ed  to       1323-e  360,  pt.  traiuf'ed  to      2513-a 

95,  pt.  transf'ed  to       2512  432,    aubd.     2,    pt. 

96,  pt.  transf'ed  to      2512  transferred  to         93 1 -f. 


vSections  Added,  Amended  or  Repealed  by  Laws  of  1909,  Other- 
wise Than  by  the  Consolidated  Laws. 

S     140   ch.  240      i  1300   ch.  416 

141    ch.  240  1325 ch.  418 

266 ch.  686  1538   ch.  428 

333   ch.  387  1902   ch.  221 

438,  8ubd.  1 ch.  402  1943   ch.  310 

798   ch.  423  2417,  repealed ch.  417 

803   ch.   173  2513   ch.  270 

fl31-c,  added ch.  425  2537    ch.  240 

961    ch.  240  2662   ch.  184 

976    ch.  493  2750   ch.  183 

1055   ch.  240  2822   ch.  231 


TABLE  2 

CPrepftred  by  the  Board  of  Statutory  Consolidation  with  notes  by  editors  of 
Parson's  Code.] 

SHOWING  DISTRIBUTION  OF  SECTIONS  OF  THE  CODE  OF 
CIVIL  PROCEDURE  IN  THE  TONSOLID^TED  LAWS, 
ARRANGED  N  CLERICALLY 

Where   it  appears  that  a  part  only  of  a  section  is  distributed 
the  remainder  is  left  in  the  Code. 
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31 


Judiciary 

Judiciary 

Judiciary 

Judiciary 

Judiciary 

Judiciary 

Judiciary 

Judiciary 

Judiciary 

Penal 

Judiciary 

avil  Rights. . . . 
CivU  Rights.... 

Judiciary 

Judiciary 

Judiciary 

County 

State  Finance. . 

Judiciary 

Judiciary 

County 

Judiciary 

(>ounty 

Greater  New 
Yorlc  Charter 


2 Courts  of  record. 

3 Courts  not  of  record. 

4 Sittings  of  courts  to  he  public. 

6 Sitting  of  cx)urts  on  Sunday. 

750 Punishment  for  criminal  con- 
tempts. 

751 Punishment  for  criminal  con- 
tempts. 

761 Contempts  in  view  of  court. 

752 Commitment  for  criminal  con- 
tempts. 

754 Punishment  for  civil  contempts. 

602 Indictment  for  contempt. 

753 Contempts  punislmble  civilly. 

20 Imprisonment  for  casts. 

21 Imprisonment  for  nonpayment  of 

money  on  judgment  or  contract. 

93,  94 Appellate  division;  rules  of  prac- 
tice. 

52,  95 Publication  tfv  rules. 

154,  193 Printing  court  calendars. 

JJ    I  • Expense  of  court  calendars. 

87 Destruction  of  certain  papers. 

28,  158,  194..  Court  .seals. 

245 County  seals. 

29 Court  seal.s. 

42] 

} Necessaries  for  court  terms. 

62  J 


17.  The  portion  of  section  17  reading,"  The  convention  shall  have  power 
to  appouit  and  remove  a  reporter  "  is  omitted  as  covered  by  Ju<lidury  Iaw. 
section  90.  The  portion  of  section  17  relating  to  seals  has  been  omitted 
because  the  subject  is  now  covered  by  Judiciary  Law,  section  328,  v»hich 
continues  the  seals  of  all  courts  of  record,  and  section  329,  which  provides 
for  replacinii;  seals  when  lost  or  destroved. 

^  27.  The  part  relating  to  surrogate  Is  reoealed  by  act  amending  Code  of 
Civil  Procedure  generally.     See  Code  Civil  Procedure.  .«ecliott  2507, 

30.  The  provision  for  the  expense  of  seals  of  surrogates*  courts  has  been 
on)itt«d  from  Judiciary  Law,  section  29,  because  superseded  by  County  Law, 
lectioo  245.— Ed. 
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Code 


Section 


CONSOLIDATEE   LaW 


Law 


i       Section 

I 


Subject 


32 
33 

34  pt. 

35 

36 
*38 
♦39 

40 

41  pt. 
42 
43 

46 
47 


Penal 1790. 


Penal ...    

Judiciary 

Judldar> 

Judiciary 

Judiciary 

Judiciary 

State  Finance. 

Judiciary 

Judiciary 

Judiciary 

Judiciary 


1790 

7,  634.  540. 

6 

6 

8 

46  J 

9 

10 

11.... 

12....' 


Judiciary 

Judiciary 


15,  22 

20 


48         Judiciary. 


49 

50 

♦51 

64 

56 

57 

*8 

59 
60  pt. 

61 
62 
63 

♦64 

66 
67 

♦68 

e9 

70 


Judiciary. . 
Judiciary. . 
Judiciary. . 

Executive . 
Judiciary. . 
Judiciary. . 


16 

17,  21,  471. 

IS,  471 

19 


29  \ 

23  / 

53.  56.  88. 

460-465,467. 


Executive 30  \ 

Judiciary 53  /  ' 

Judiciary 53. . . 


Judiciary 264,  466. 

Judiciary 470 


Judiciary 250. 

Judiciary 473. 

Penal 271. 


Penal 272,  1877... 


Judiciary 474.  475 

Judiciary 88,  477 

Judiciary 88,  476 

Judiciary 478 

Penal 273 


Liquors  not  to  be  sold  In  court- 
house. 

Penalty  for  selling  liquors  In  court* 
house. 

Ad40urnraent  of  terms. 

Adjournment  of  terms. 

Adjournment  of  terms. 

Place  of  holding  term. 

Filing  appointment  of  term. 

Place  of  holding  court  of  record. 

Adjournment  of  actual  session. 

Holding  court  in  New  Yorlc. 

Changing  place  of  court  outside 
New  Yorlc. 

Judge  not  to  act  in  certain  ca.ses. 

Judge  must  not  be  interested  in 
costs. 

Judge  not  disqualified  because  a 
taxpayer. 

Judge  prohibited  from  practicing. 

Practice  by  judge  or  his  partner. 

Judge  prohibited  from  talcing  cer- 
tain fees. 

/Certificate    of   judge's    age    and 

I     service. 

Examination  and  admi.ssion  of  at- 
torneys. 

Rules  for  admission. 

Exemptions  of  graduates  ol  law 

schools. 
Attorney's  oath  and  certificate. 
Attorneys  residing     in    adjoining 

states. 
Clerks  not  to  practice. 
Court  officers  not  to  practice. 
None  but  attorneys  to  practice  in 

New  York  city. 
Penalty    for    practicing    In    New 

York  contrary  to  last  section. 
Compensation  of  attorneys. 
Suspension  from  practice. 
Suspension  of  attorney,  notice. 
Removal  effective  in  all  courts. 
Punishment  of  attorney  for  deceit. 


38.  Tills  section  has  not  been  ejQ)res§ly  repealed,  but  has  been  embodied 
in  the  Judiciary  Law,  sectio/i  8. 

30.  Ojily  paitly  repealed.  Balance  cA  section  not  expressly  repealed,  but 
embodied  in  Judlciarj'  Law,  section  R. 

51.  This  section  not  expressly  r(?t>ealed  by  Judiciary  Law,  but  has  been 
embodied  in  section  19  thereof. 

M.-  See  Penal  Law,  section  1876,  instead  of  .section  1877. 

68,  Only  partly  lepealed  by  Jullciary  Law;  but  see  Judiciary  -l-Jiw, 
sections  88  and  47o,  which  embody  the  whole  of  this  section. ^Ed. 


TABLE  2 


71 


Penal 273. 


72 
7;* 

Judiciary. . . 

Penal 

Penal 

..  479 

..  274 

74 

..   274 

75 

Penal 

Penal 

Penal 

Penal 

Penal 

Pfenal 

..   274 

76 

..   275 

77 

7H 

..    276 

..   278 

79 

..   278 

80 

...   278 

81 
82 

Penal 

Judiciary. . . 

..    279 

. .   290.  291,  293, 

294 

..    14,    24,    295- 

297, 301 . . . 
. .   292,  296,  299, 

802 

. .  300 

•83  pt. 

84 

Judiciary. . . 
Judiciary. . . 

85 

Judiciary. . . 

86 

87 
88 

Judiciary. . . 
Judiciary. . . 
County 

..   303 

...   304 

..    12 

•S9 

90 
91 

92 
93 
94 

County 

Judiciary. . . 

Judiciary. . . 
Judiciary. . . 

Judiciary'. . . 
Judiciary. . . 
Judiciary. . . 

..    170 

. .    101,  156,  159, 

264,  280,  281 

..   251......... 

. .    169.  199,  365, 

866 

...   406 

..  30 

. . .    167,  200.  381, 
386 

♦95  pt. 

Judiciary. . . 

...    168.200 

I  ♦96 

Judiciary. . . 

. . .  230.  349,  351, 
354 

•97 

98 

Judiciary. . . 
Judiciary. . . 

. . .    160,  170,  201. 

231-233,279, 

403.  405. . . . 

..   343.. 

Punishment   for  wilful   delay  of 

action. 
Attorney  not  to  lend  name. 
Attorney  not  to  buy  claims. 
Attorneys  prohibit^  from  making 

certain  loans. 
Penalty  for  violation  of  la.st  two 

sections. 
Limitation  of  three  last  sections. 
Application  of  (>recedini;  sections. 
Partner  of  district  attorney  not  to 

defend  proHecutions. 
Attorney  not  to  defen«l  when  ho 

has  been  public  prosecutor. 
Penalty  for  violation  of  last  two 

sections. 
Limitation  of  precedins  sections. 

Qualifications  of  stenocraphers. 

General  duties  of  stenographera. 

Presentation  of  stenoKraphlc  notes. 

Sienoicraphlc  minutes  to  be  writ- 
ten out. 

Furnishing  copies  of  proceedings. 

Assistant  .stenoKraplicrs. 

County  charKe;  stenographers' 
compensation. 

I  Appellate  division  clerks. 

Clerks  In  New  York  county. 

Criers  of  courts  of  record. 
SherifT  or  constable  as  crier. 
Seals  of  former  courts. 

Interpreters  in  Kings  and  Queens 

counties. 
Attendants  In  Kings,  Queens  and 

Richmond  counties. 

Duties  of  attendants  In  Kings, 
Queens  and  Richmond  counties. 


Court  officers  in  certain  counties. 
Attendants  in  certain  counties. 


83.  All  except  fourth  sentence  repealed  by  Judiciary  Law;  fourth  sentence 
repealed  by  act  amending  Code  of  Civil  Procedure  generally.  See  Code  Civil 
Procedure,  section  1323a. 

89.  Hee  Countv  Law,  section  169,  instead  of  section  170. 

95.  Part  relating  to  surrogate  is  repealed  by  act  amending  Code  of  Civil 
Procedure  generally.     See  Code  (Mvll  Procedurp,  section  2512. 

96-97.  See  also  Code  Civil  Procedure,  section  2512. — Ed. 
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CODB 


Section 


CONBOUDATED   La.W 


Law 


Section 


Subject 


99 

104 

106 

♦106 

♦107 

112 

iia 

114 
115 

116 
117 

119 

120 

♦121 

122 

123 

124 

♦125 


♦126 
127  pt. 
128 
129 
130 

135 
136 
137 

143 

144 

145 
146 
147 
148 

169 


Judldary 407 Deputy  sheriff  must  attend  court. 

Judiciary 400. ........  Sheriff  may  command  power  of 

county. 

Judiciary 401 Certification  of  persons  resisting 

mandate. 

Penal 2601* Refusal  to  assist  sheriff. 

Military 321t Governor  may  order  out  miUtla. 

Ck>unty 240 Support  of  poor  prisoners. 

Prison 340 Charges  by  sheriff  for  food  pro- 
hibited. 

Prison 341 Gratuities  to  sheriff  prohibited. 

Prison 342 Kates  of  charges  against  persons 

arrested. 

Prison 343 Prisoner  kept  In  house. 

Prison 344 Ctiances  for  rent  in  prison  pro- 
hibited. 

dvU  Rights. ...  22 PriWlege  of  officers  and  prisoners 

from  arrest. 

Prison 420 Jail  in  New  Yorlc  city. 

County 90 County  iaiJs. 

Prison 347 Either  of  several  jails  may  be  used. 

Prison 345 Civil  and  criminal  prisoners  to  be 

kept  separate. 

Prison 346 Males   and   females   to   be   kept 

separate. 

Penal 1876 violation    by    sheriff   of   certain 

provisions     relating     to     pris- 
oners. 
. . .  Jail  physician. 
. . .   Ilemoval  of  sick  prisons. 
. . .  Sale  of  liquor  in  lail. 

Permit  to  bring  liquor  Into  Jail. 

Penal 1791 Penalty  for  bringing  liquor  Into 

jail. 
. . .  Designation  when  jail  unfit. 
. . .  Annulment  of  designation. 
...  Designation  of  jail  in  contiguous 

county. 
. . .  Removal  of  prisoners  in  case  of 

flre. 
. .  •  Certain  ofHcers  may  make  designa* 

tion  of  jails. 
. . .  Jail  liberties. 
...  Jail  liberties. 

Prison 359 Laying  out  jail  liberties. 

Prison 360 Resolution  establishing  Jail  liber- 

lies  to  be  nosted. 
Fsnal 1839 Oonnivance  at  escape  by  sheriff. 


Prison 348. 

Prison 355. 

Prison 349. 

Prison 350. 


Prison 351 . 

Prison 352. 

Prison 363. 

Prison 364. 

Prison 366. 

Prison 357 . 

Prison 358 


100.  Repealed  because  covered  by  Penal  Law,  section  1848. 
107.  Superseded  by  L.   1K98,  ch.  212,  section  86,  which  was  likewise 
repealed  by  Military  Law  (L.  1909.  ch.  41). 
121.  See  also  County  Iaw,  section  183. 

125.  Partly  repealed  by  Penal  Law:  but  see  Penal  Law,  section  1875» 
Instead  of  section  1876.     Section  1S75  embodies  the  whole  of  this  section. 

126.  Except  part  relating  to  county  of  New  York  repealed  by  Prison  Law. 
_._-,_.     ^  section  see  Greater  New  York  Charter. — Ed. 


For  remainder  of  section  see  Greater  ^ew  York  Charter.- 


TABLE  2 


.     1S2 

1S3 

184 

185 

l»l 

187 

188 

IRQ 
193 
1<I6 
197 
19S 

*19^ 
200 
201 
202 

ao3 

•209 

210 
211 

212 

213 

214 

215 

216 

t    219 
220  pt. 

221 


122 
223 


County 1S5. 

County 195. 

County 195. 

County 195. 

County 196. 

County 195. 

County 195. 


County 196 

Judiciary 61,63... 

Judiciary 54. .  ,. . . 

Judiciary 54 

Judiciary 57 


Judiciary 62,  256 

Judiciary 257,  258 

Judiciary 257,  258 

Judiciary 58,  259,  262. 

County 12  I 

Judiciary 55  j 

Judiciary 800 


Judiciary 60,  61,  431. . , 

Judiciary 433 


Executive 31    1 

Judiciary 435  /  * 

Executive 32 


Judiciary 432. 


Judldary 432 

Judiciary 256.434. 


Judiciary 70 

Judiciary 71.  72,  77.  81, 

82,  85.  90. . 

Judiciary 101.  106,  109, 

111.267,268. 
270,  271,307, 
347 


JodldlaTy.  • 
Judldaiy. . 


73.. 
72.. 


Proceed Inss  wlien  new  sheriff  as- 
sumes office. 
Powers  of  former  sheriff. 
Duties  of  former  siieriff  when  new 

sheriff  assumes  office. 
Former  sheri(T  to  execute  Instru- 

ment  of  delivery. 
Former  slieriff  to  execute  certain 

process. 
Return  of  new  sheriff  to  certain 

orders. 
Proceedings  on  neglect  or  refusal 

of  former  sheriff. 
Person  performing  duties  of  sheriff. 
Court  or  appeals;  rules. 
Court  of  appeals;  terms. 
Court  of  appeals;  terms 
C6urt  of  appeals;  appointment  of 

officers. 
Court  of  appeals;  clerk. 
Court  of  appeals;  deputy  clerk. 
Court  of  appeals;  clerk. 
Court  of  appeals;  judges'  clerks. 

Coiirt  of  appeals;  judges'  offices. 

State  reporter;  reporter  of  court 

of  appeals. 
State  reporter;  duty. 
Publication  of  reports  of  court  of 

appeals. 
Copyright  of  reports  of  court  of 

appeals. 
Distribution  of  reports  of  court  of 

appeals. 
Unreported  decisions  of  court  of 

appeals. 
State  reporter;  expiration  of  term. 
Unreported  opinions  of  court  of 

appeals. 
Appellate  divi.sion;  departments^ 

Appellate  division;     organization, 
location  and  powers. 


Appellate  division;  clerks,  attend- 
ants and  stenographers. 

Appellate  division;  revocation  of 
designations. 

Appellate  division,  designations  to 
be  med. 


199.  The  words,  "  and  the  trustees  must  assign  him  suitable  rooms  Ihereit* 
lor  that  purpose,"  are  covered  by  Public  Buildings  Law,  section  :j. 

200.  This  Mction  rei)ealed  by  Judiciary  Law,  because  covered  by  Judiciary 
2«ir,  aection  430. — £d. 


TABLE  t 


226 


228 

229  pt. 
230 

♦232 


234 

236  pt. 

237 

238 

239  pt. 
•t24lf 
242 

243 

244 

245 

246 

247 

248 

240 

250 

254 
255 


Judldary 78. 

Executive 33 

Judiciary 79 

State  Finance. .  46 
Judiciary 80 


1 ( 


Judiciary 148 

Judiciary 81 

Judiciary 84.    96,    148- 

150,  264. . . 


Appellate  division;  terms. 

Appellate  division;  appointment  of 
terms. 

Appellate  division;  associate  jus- 
tice to  preside  in  certain  cases. 

Hoi  din/!  special  and  trial  terms. 

Appellate  division;  Justices  neces- 
sary to  a  decision. 


Executive 33 

151 
State  Finance. .  46    , 
Judiciary 79,  153 


Judldary 155. 

Judiciary 86.. 

Judiciary 152. 


), I 


Supreme  court;  appointment 
terms. 


of 


Judiciary 148,  .276,  364, 

404 

Judiciary 89,  264,  342, 

402 


Judiciary 342,402. 

Judiciary 90 

Judiciary 91 


Judiciary 92,  264,  437. 

439-441... 
Judiciary 442,  443 

Judiciary 264,  438 


Executive 31,32  \  / 

Judiciary 444      j  *•••  t 

Judldary 445 


Judiciary 161,  309,  316. 

Judiciary 312 


258        Judldary 161,309. 


Supreme  court;  publication  of  ap- 
pointments. 

Extraordinary  terms  of  appellate 

division  and  supreme  court. 
Supreme   court   justices   in   Erie 

county. 
Designation   of   trial   Justices   in 

certain  cases. 
Place  of  holding  special  and  trial 

terms. 

Special  terms  at  chambers. 

Appellate  division;  officers  attend- 
inj?. 

Fees  of  officers  attending  term  of 
appellate  d!vi.sion. 

Supreme  court  reporter;  appoint- 
ment. 

Supreme  court  reporter;  special 
meeting  for  appointment. 

Supreme  court  reporter:  duties. 

Supreme  court  reporter;  pubUca> 
tion  of  reports. 

Papers  for  use  of  supreme  court 
reporter. 

Supreme  court  reporter:  copyright 
of  reports. 

Supreme  court  reporter;  compen- 
sation. 

Stenographers  in  Kings  county. 

Assistant  stenographer  in  Kings 
county. 

Stenographers  In  second  and  ninth 
districts;  appointment. 


232.  The  last  three  sentences  of  section  232,  relating  to  seals  for  the  appel- 
rate  division,  have  been  omitted,  as  the  matter  is  covered  by  the  Judiciary 
liaw,  section  28.  which  continues  the  seals  of  all  courts  of  record,  and  section 
29,  which  provides  for  replacing  seals  when  lost  or  de«)troyed. 

'241.  This  section  was  actually  repealed  by  the  Judiciary  Law,  section  800, 
but  does  not  seem  to  have  been  transferred  to  the  Judiciary  or  any  other  law. 
Pro  visions  of  this  section  probably  covered  by  Code  Civ.  Pro.,  section  772, — Es^ 
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^ 


257 
258 

259 

280 

262 
334 


355  pt. 
356 

357 
•358 

359 

•360  pt. 
361 
♦432  pt. 


Judifiary. 
Judiciary. 

Judiciary. 

Judiciary. 

Judiciary. 
Penai 


Judiciary. 
County. . . 
Judiciary. 
Judiciary. 

County 

Judiciary. . 
Judiciary. 


316 

161.  300,  813. 


813 

164,  314. 

162, 163. 
1634 


Judiciary. 
Judiciary. 


Gen.     Corpora- 
tion. 


190, 191. 
240  1  r 

192/ i 

533,  641 

12 'l 

197  / 

196.  197,  285, 
318,  319. . . 

198,  382-385. 

197,  318.  319. 
16 


SteoicrapheTs  In  second  and  nintli 

districts;  salaries. 
StenoCT-apliers  for  certain  jufilclal 

districts;  appointment  and  sal- 
aries. 
Stenographers  In  certain  Judinal 

districts;  payment  of  salaries. 
Stenographers  in  certain  judicial 

districts;  expenses. 
Temporary  stenographers. 
Misconduct  of  interpreters  in  New 

York  city. 
Terms  of  county  court. 
Appointment  of  terms  of  county 

court. 
Jurors  for  county  court. 

County  court  stenographers. 


450  pt.  Domestic  Rela- 
tions  

548         Civil  Rights.... 
565         Gi^  Rights.... 

716  pC  General   Corpo- 
ration 


744 

746  pt. 

752  pt. 

851 

800 
803 

864 


Cdtrnty. 

State  Finance. 
Banicin^ 

Banking. 

Penal 


Gtvfl  Rights. . 
Clva  Rights. . 
Civil  Rights. . 


County  court  stenographers  in 
Kings  and  Quecn.s  counties. 

County  court  interpreters  In 
Kings  county. 

County  court  stenographers  in 
certain  counties. 

D&sigiLation  by  foreign  corpora- 
tion of  person  upon  whom  to 
serve  papers. 

51 Married  woman's  property. 

23 Arrest  In  civil  proceeding. 

24 Privilege  from  arrest  of  officers  of 

courts. 

243 Certain    receivers   can   hold    real 

property. 

240  1 r  Supervision   of   court    fun<lH    by 

4      J  1      state  comptrolhT. 

4**.  * Dejx).si lories  of  court  funds  to  give 

bonds  and  pay  iriten-st. 
45 Depositories  of  court  fun<Ls  to  keep 

books  of  iieconnt. 
1622 Swearing  falsely  in  any  form,  per- 

25 

25,26.. 
26 


jury. 
Witi 


itness  exempt  from  arrest. 

Certain  arrests  void. 

Liability  of  slurifT  for  making  ar- 
rest of  exempt  person. 


i,MM  ^  section  only  pMtly  repealed  by  County  Taw,  section  260  and 
Judjclaiy  Law,  section  800;  but  the  whole  of  this  section  has  been  embodied 
™  Cwm^  Law,  section  12  and  Judiciary  Law,  section  197. 

360.  Piart  relating  to  surrogate  repealed  by  act  amending  Code  of  Civil 
mcedure  generally.     See  Code  Civ.  Pro.,  section  25i:Ja. 

432.  As  to  copy  of  designation  of  person  upon  whom  to  make  service,  as 
cvwenoe  formerly  a  part  of  subd.  2  of  this  section,  see  Code  Civ.  Pro.,  section 
95U,  which  was  added  by  L.  1909,  ch.  65.— Ed.  «     *  ".,  ocv,uwti 
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Code 


Section 


Consolidated  Law 


Law 


Section 


Subject 


♦961  pt.  County 161 

Pena/*^^' 1875  \ ^^«*^"  *^  ^^^  ^^  *'»«*  ™a*« 

Publid  Officers*   66      J  transcripts. 

9^7  pt.  Judiciary 83 Power  of  appellate  division  as  to 

calendars. 

1007  pt.  Judiciary 305 Apportionment  of  stenographers' 

salaries. 

1027  Judiciary 502 Qualifications  of  trial  jurors. 

1028  Judiciary 502 Qual locations  of  trial  jurors. 

1029  Judiciary 503 Certain  public  officers  disqualified 

to  serve  as  jurors. 

1030  Judiciary 646 Exemption  from  jury  duty. 

1031  Judiciary 547,  548 Evidence  of  exenption. 

1032  Judiciary 560 Discharge,  when  not  qualified  or 

exempt. 

1033  Judiciary 544 Persons  excused  from  serving. 

1034  Judiciary 590,  600.  680, 

687 Certain  public  officials  disqualified 

1035  Judiciary 500 Jury  lists. 

1036  Judiciary 601 Names  to  be  taken  from  assess- 

ment rolls. 

1037  Judiciary ^ .  505 Duplicate  jury  lists  to  be  made 

and  filed. 

1038  Judiciary 508 County  clerk  to  make  and  deposit 

ballots. 

1039  Judiciary 509-512 County  clerk  to  destroy  old  ballots 

and  notify  town  clerk  in  case  of 
failure  to  receive  jury  lists. 

1040  Judiciary 506 Jurors  to  serve  three  years. 

1041  Judlciarv 507 Application  of  provisions  to  cities. 

Code  Crim.  Pro.  229 Drawing  grand  jurors  in  Albany 

county. 

1042  Judiciary 513,  528,  543, 

545 Drawing  of  jurors. 

1043  Judiciary 514 Notice  of  drawing. 

1044  Judiciary 26,  515 Officers  to  attend  drawing. 

1045  Judiciary 516 Officers   to  attend   on  adjourned 

day. 

1046  Judiciary 517 Certain    officers    required    to    be 

present  at  drawing. 

1047  Judiciary 518-520 Mode  of  drawing. 

1048  Judiciary 536 Sheriff  must  notify  jurors. 

1049  Judiciary 504 Jury  lists  must  be  furnished  appli> 

cants. 

1050  Judiciary 521,  522 Matter  of  keeping  jurors*  names. 

1051  Judiciary 523 Jurors  who  have  served  must   be 

drawn   again   when  other  lists 
exhausted. 

1052  Judiciary 524 Tliird  jury  box. 

1053  Judiciary 526 Destruction  of  old  ballots  in.third 

box. 

1064         Judiciary 526 Drawing  from  third  box. 

1055  pt.  Judiciary 537 Sheriff   must    notify  jurors   from 

third  box. 

961.  See  Penal  Law,  section  1874,  instead  of  section  1875  — ^Ep. 
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TABIJ3  2 


Ooom 


SectioD 


OomouDATBD  Law 


Law 


Section 


Subject 


1057 
1058 
1058 

loeo 

1061 

1062 

1072 
1073 
1074 

1075 
107S 

1077 

1078 

1079 

1080 

1081 
1082 

10» 
1084 
1085 
1086 
1087 

1088 

1089 

1090 

1091 
1092 

♦1093 
1094 

1095 

1096 


Judiciary 527 

Judiciary 529.530. 


Judiciary 513,  528.  543, 

545,  565. . . 
Judidary 531.532.538. 


Judiciary 539.542. 

Judidaiy 535 

Judidary 590,  680. 


Judiciary 551 

Judiciary 552.  553. 

Judiciary 554 ..... 


Judidary 555,  556. . . 

Judiciary 657 


Judidary 558 

Judidary 590.  680. 

Judidary 598 

Judiciary 699 


Judidary 635. 

Judidary 636. 


Judidary 637 

Judiciary 549,641-644. 

Judiciary 630,647 

Judidary 608.  616.  631. 

Judiciary 632,633 


Judiciary 643. 

Judidary 634. 


Judidary 591,  592,  595, 

601.  638.  640 


Judidary 593,  594. 

Judidary 602 


Judidary 800 

Judidary 597.639. 


Judidary 603. 

Judidary 604. 


Drawing;  of  additional  jurors. 
Proceeding  on  drawing  additional 
Jurors. 

Drawing  of  additional  jurors. 
Additional   Jurors   drawn   during 

term. 
Attendance  of  Jurors  at   county 

court. 
Powers  of  deputy  county  clerk  as 

to  jiux)rs. 
Application  of  provisions  to  New 

York  and  Kings  counties. 
Fine  of  juror  for  nonattendance. 
Fine  of  juror  for  nonattendance. 
Fine  for   nonattendance   at   trial 

term. 
Duty  of  clerk  and  sheriff. 
Proceedings    on    order    to    show 

cause. 
Discontinuance     of     proceedings 

against  delinquent  juror. 
Application  of  provisions  to  New 

York  and  Kings  counties. 
Qualification  of  trial  juror;  New 

York. 
Qualification  of  trial  Juror;  New 

York. 
Persons  exempt  in  New  York. 
Evidence   of  exemption   in   New 

York. 
Duty  of  military  officers. 
Jury  year. 

Jurors  excused  in  Now  York. 
Jurors  excused  in  New  York. 
Duty  of  juror  applying  to  be  ex- 
cused. 
Service  in  coint  not  of  record  as 

an  excuse. 
Clerk  to  make  return  to  commis- 
sioner after  term. 

Duty  of  commissioner  in  New 
York. 

Assistants  to  commissioner. 

Public  officers  must  aid  commis- 
sioner. 

Expenses  of  commissioner's  office. 

Preparation  of  lists  of  jurors  in 
New  York. 

Failure  to  testify  as  to  liability  to 
serve. 

OommKsioner  to  return  the  lists 
to  county  clerk. 


1093.  This  section  is  omitted  liecause  superseded  by  L.  1901.  ch.  60% 
tectkm  1.— Ed. 
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TABLE  2 


Cope 


Action 


r 

CONBOUDATED  La^ 


Law 


Section 


Subject 


109 


1098 
1099 
1100 
1101 

Judiciary. . 
Judiciary. . 
Judiciary. . 
Judiciary. . 

....     lJ^J%)f  ou  / 

610 

612 

....   611 

....   613 

1102 

Judiciary. . 

....   614 

U03 

Judiciary. . 

....   615.617 

1104 

Judiciary. . 

618 

1105 
1106 
1107 

Judiciary. . 
Judiciary. . 
Judiciary. . 

....   623 

619,624.625. 

628.  629 

1108 

1109 

lUO 
♦llll 

1112 
,1113 
'1117 

1118 

Judiciary. . 

Judiciary. . 
Judiciary. . 
Judiciary. . 
Judiciary. . 
Judiciary. . 
Judiciary. . 
Judiciary. . 

....    621,622,626. 

627 

....   646.  649 

648 

800* 

605,609,620. 

650-659 

660-663 

....   664 

1119 
1120 

Jurlidary. . 
Penal 

....    66.5-667 

....    1232 

1121 

Judiciary. . 

....   596 

1122 

Penal 

1235 

112;{ 
1124 

P<*nal 

Penal 

1235 

....    1235 

1125 
1126 

Penal 

Judiciary. . 

....    1233 

....   686 

1127 
1128 
1129 

iiao 

1131 

Judiciary. . 
Judiciary. . 
Judiciary.  . 
Judiciary. . 
Judiciary. . 

720 

....    721.  722 

....    714,  715 

....    716 

....   718,  719 

1132 

Judiciary. . 

. . . .   681,  688-690, 

72:j 

....   682,683 

1133 

Judiciary. . 

Commijisloner  to  make*  and  deixjcdt 
ballots. 

Number  of  jurors  to  be  drawn. 

Officers  to  attend  drawing. 

Notice  of  drawing. 

Officers  attending  on  adjourned 
day. 

Jury  rau.«»t  not  be  drawn  on  ad- 
journed day  unless  officers  at- 
tend. 

Mode  of  drawing  Jurors  in  New 
York. 

Drawing  where  term  consists  of 
parts. 

CoinmLssloner  to  notify  Jurors. 

Commissioner  to  notify  Jurors. 

Pix>cci'<iings  when  less  than  ma- 
jority of  persons  drawn  are 
notidecl. 

Drawing  of  additional  Jurors. 

Fine  for  non-attendance. 

Arn*st  for  failure  to  attend. 

Jurors  for  district  courts. 

Shorlff's  Jury. 

Remitting  and  enforcing  Jury  fines. 

Uncollected  fines. 

Commissioner  to  receive  fines  and 
account  then^for. 

Cor IX) rat  ion  counsel  to  prosecute. 

Penalty  for  physician  giving  faL» 
ctTtittcatP. 

Persons  required  to  furnish  in- 
formation. 

Bribery  of  officer  by  juror. 

Of!icer  accepting  bribes. 

Penalty  for  concealing  offer  to 
take  bribe. 

FaLsi*  swearing.  jM»rjury. 

Quallticalion  of  Jurors  in  Kings 
county. 

Exemption  in  Kings  county. 

Evidence  of  exemption. 

Jury  service. 

Jurors  excused. 

Return  by  clerk  after  adjourn- 
raent  of  term. 

Selection  of  trial  jurors. 
Commissioner  to  coAIect  fees  for 
county. 


till.  This  section  is  omitted  because  covered  by  Municipal  Court  act 
(L.  1902,  ch.  580,  section  233).— Ed. 


TABLE  2 


CODB 


SectioD 


CONSOUDATBD  LaW      ! 


Law 


Section! 


Subject 


•1134 
1135 
1136 

1137 

1138 
1139 

1140 
1141 

1142 
1143 

1144 
1145 

1146 
1147 

1148 

1149 
1150 

•1151 

1152 
1153 
1154 

1155 
1156 
1157 

1158 

1159 

1160 
1161 
1162 


Judidanr 800* 

Judiciary 691,  692. 

Judiciary 693.  694. 

Judiciary 695 


Judiciary 696,  698. 

Judiciary 697 


Judiciary 699.  700. 

Judiciary 701 


Judiciary 702. 

Judiciary 703. 

Judiciary 704. 

Judiciary 705. 


Judidary 706,  709 

Judiciary 710,  717.  725 . 

Judiciary 711 


Judiciary 707,  712. 

Judiciary 708,  713. 

Judiciary 26* 


Judiciary 724 

Judiciary 726 

Judiciary 727-729. 

Judiciary 730,  731. 

Judidary 732-735. 

Judiciary 736. . . . . 


Penal 1234. 

Penal 1234. 


Penal 1236 

Penal 12:i2 

Judiciary 684,  685. 


1190pt.  CivU  Rights....  12.. 

1192  nvil  Rights....  14.. 

1198  Penal 375. 

1194  Penal 377. 

1195  Judiciary 559. 

1196  Judiciary 560. 


Expenses  of  commissioner. 
Selection  of  jurors. 
Commissioner    to    pubiisli    notice 

of  list. 
Commissioner  to  prepare  li.st  and 

file  transcript. 
Supplemental  lists. 
Commissioner  to  make  and  deposit 

ballots. 
Omcers  to  attend  drawing. 
Proceedings  preliminary  to  diaw- 

ing. 
Mode  of  drawing. 
Certificate  to  be  made  and  box&s 

sealed. 
Subsequent  drawings. 
Proceedings    when   first   box   ex- 

liausted. 
Commissioner  to  notify  juror. 
Notification  of  jurors. 
Commissioner  to  make  return  of 

jurors  notified. 
Additioiml  jurors. 
Jurors  in  certain  special  proceed- 

ings. 
Compensation  to  judges  attending 

drawing. 
Fine  for  non-attendance. 
Arrest  for  non-attendance. 
Commissioner     to     notify     jurors 

fineil  to  appear  . 
Commissioner  to  collect  jury  fines. 
Fines  not  collected  to  be  (lockete<l. 
Disclmrge     of     lien     created     by 

docket. 
Commissioner      omitting      name; 

felony. 
Commissioner's        wilful    neglect; 

misdemeanor. 
False   information;    misdemeanor. 
Physician  jciving  false  certilicale. 
Commissioner   to  report  and   pay 

over  money. 
Alien  not  entitled  to  special   iury. 
Jurors   not    to   be   <inestioneci    for 

verdicts. 
Penalty  when  juror  takes  gift. 
Penalty  for  embracery. 
Fine  of  trial  juror  for  non-attend- 
ance in  special  proceeding. 
Fine  for  ncKlect  or  miscontluct  of 

officer   In   cliarKe   of  jury   from 

.spcH'ial  proceeding. 


564, 


1134.  This  section  is  omitted  because  superseded  by  L.  19)2.  ch. 
•ectioa  6. 

1151.  The  first  sentence  of  this  section  is  omitted  *^*tcause  superseded  by 
toe  last  amendment  of  the  section.— Ed. 
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TASLB  2 


CODB 


Section 


COKBOLJ DATED   LaW 


Law 


Section 


8irt>Ject 


1197 

1198 

1199 
1206 

1268 

1273  pt 

1737 
1738 

I  1739 

1740 

1741 
1761 

1781 

1782 
1783 


Judiciary. 
Judiciary. 


661. 
562. 


Judiciary 

Dom.    Relations 

Debtor  &  Cred'r 

,  Dom.  Relations 


563.664. 
51 


150. 
61.. 


1785 
1786 

1787 
1788 

1789 

1790 

1791 

1792 
1793 

1794 
1795 


Lien. 
Lien . 


Lien. 
Lien . 


206. 
207. 


208. 
209. 


Lien 

Dom.  Relations 


210. 

8... 


Gen.  Corp 90. 


Oen.  Oorp . 
Gen.  Corp . 


91. 
92. 


1784         Gen.  Corp . 

Gen.  Corp. 
Gen.  Corp. 
Gen.  Corp. 
Gen.  Corp . 

Gen.  Corp . 

Gen.  Corp . 

Gen.  ('orp.. 

Gen.  Corp. 
Gen.  Corp . 

Gen.  Corp. 
Gen.  Corp. 


100. 


101 

102 

103 

104,  106. 


105. 
109. 
110, 


111. 
112. 


113. 
114. 

1796  Gen.  Corp 115. 

1797  Gen.  Corp 130. 

1798  Gen.  Corp 131. 

1799  Gen.  Corp 132. 

1800  Gen.  Coip 133. 


ZZU 


Notice  of  fine  in  special  proc6ed> 
ins. 

I^cial  return  of  deUnquency  and 
fine  to  county  court. 

Collection  or  remlaslon  of  fine. 

Judgment  for  or  against  married 
woman. 

Discharge  of  bankrupt  from  Judg-* 
ment. 

Oonfesslon  of  Judgment  by  mar- 
ried  woman. 

Action  to  foreclose  lien  on  chattel. 

Warrant  to  seize  chattel  and  pro- 
ceedings thereupon. 

Judgment  in  action  to  forecloeo 
lien  on  chattel. 

Action  to  foreclose  lien  on  chattel 
in  inferior  court. 

Application  of  sections. 

Marriage  after  divorce  for  adul* 
tery. 

Action  against  officers  of  corpo- 
ration for  misconduct. 

Who  may  brins  such  an  action. 

Visitatoiial  power  over  corpom* 
tion. 

Action  by  Judgment-creditor  for 
se<iuestration. 

Action  to  dissolve  a  corporation. 

Action  to  di.s.solve  a  corporation. 

Temporary  injunction. 

Temporary  and  permanent  xe- 
ceiver. 

Powers  and  duties  of  temponizy 
receiver. 

onicers  and  stockholders  may  bo 
nuide  parties. 

Separate  action  against  offloom 
and  stockholders. 

Proceedings  in  such  actions. 

Distribution  of  property  by  Judg- 
ment. 

Recovery  of  stock  subscriptions. 

Liability  of  directors  and  stock- 
holders. 

Construction  of  provision  relating 
to  dissohition  and  enforcement 
of  hability. 

Action  by  attorney-general  to 
annul  corporation  when  legisla- 
ture directs. 

Action  by  attorney-general  to 
annul  corporation  by  leave  of 
court. 

Notice  of  application  for  leave  to 
commence  action. 

Jury  triaL 


TABLlE  2 


CODK 


Sectioo 


CONSOU  DATED   LaW 


Law 


Section 


Subject 


1801 

1802 

1808 
1804 

1806 

]»» 

1807 
ISQ8 

1809  lit. 

1810 

181 1 

lS12pft. 
1813  pt. 
1843 

1859 

1868 

1909 

1910 
1911 

1912 
1942 
1944 
1966  pt. 

1967 

1968 

2149 

2150 
2151 
2152 

2153 

2154 

2155 

21S6 


Gen.  Corp 134 Injunction  and  receiver  in  flnai 

judgment. 

Gen.  Oarp 135 Temporary  Injunction. 

Gen.  Corp 136 Fiilius  and  publishiiiK  judgment. 

Gen.  Corp 300 Certain     corporations     excepted 

from  certam  provisions. 

Gen.  Corp 301 Testimony  of  officers  and  agents. 

Gen.  Corp 302 Injunction  staying  action  in  cer- 
tain cases. 

Gen.  Corp 303 Proving  claims  of  creditors. 

Gen.  Corp 304 Action  by  attorney -general  against 

corporations  or  officers. 

Gen.  Corp 305 Requisites  of  injunction  in  certaia 

Gen.  Corp. 
Gen.  Corp . 


Gen.  Corp 

Gen.  Corp 

Deoed.  EMate. 

Deced.  Ksttltb. . 

Deoed.  EsUte. . 

Pers.  Property. 

Pers.  Property. 
Gen.  Business. . 

Pers.  Property. 
Debtor  A  Cred'r 
Debtor  A^  Cred'r 
County 

County 

County 

Debtor*^  Cred'r 

Debtor  A  Cred'r 
Debtor  A  Cred'r 
Debtor  A  Cred'r 

Debtor  A  Cred'r 

Debtor  A  Cred'r 

Debtor  A  Cred'r 

Debtor  A  Cred'r 


306. 
307. 

308. 
309. 
101. 

102. 

28.. 

41.. 


41.. 
375. 


41 

230.  231. 
232.  233. 
201 


201. 
201. 
50.. 


51. 
52. 
53. 

54. 

65. 

56. 

57. 


2157        Debtor  A  Cred'r  58. 


•r^H 


Appointment  of  receivers. 
Judicial  suspension  or  removal  of 

officer  of  corporation. 
Application  of  last  three  sections. 
Misnomer  not  available. 
Liability  of  heirs  and  devisees  for 

death  of  decedent. 
Liability    of    heirs    and    devisees 

where  will  provides  for  debts. 
Action  by  child  born  after  malving 

a  will  or  by  subscribing  witness. 
Rights  of  transferee  of  claim  or 

demand. 
Transfer  of  claim. 
Transfer  of  cause  of  action  for 

usury. 
Assignment  of  judgment. 
Compositions  by  joint  debtors. 
Compositions  by  joint  debtors. 
District  attorney  to  bring  action 

on  forfeited  recognizance. 
District    attorney     to    pay    over 

certain  moneys  collected. 
District  attorney  to  render  certain 

account. 
Insolvent's    discharge;    who   may 

be  discharged. 
In.solvent's  discharge;  api>licatIon. 
Insolvent's  discharge;  petition. 
Insolvent's  discharge;   consent  of 

creditors. 
Insolvent's  discharge;   consent  of 

representative  or  trustee. 
In.sol vent's  discharge;  consent  of 

corporation. 
Insolvent's  discharge;  consent  of 

partnership. 
Insolvent's    discharge;    effect    of 

consent  where  i>eti£ioner  is  joint 

debtor. 
Insolvent's  discharge;  consent  of 

purchaser  of  debt. 


TABLB2 


Code 


CONBOUDATED  LaW 


Section 


Law 


Section 


Subject 


2168        Debtor  &  Cred'r  59 Insolvent's  discharge:  consentlnc 

creditor    must    relinquish    se- 
curity. 

2159  Debtor  &  Cred'r  60 Insolvent's     discharge;     penalty 

when  creditor vswears  falsely. 

2160  Debtor  &  Cred'r  61 Insolvent's  discharge;  affidavit  of 

consenting  creditor. 

2161  Debtor  &  Cred'r  62 Insolvent's     discharge;     non-resi- 

dent creditor  to  annex  accounts. 

2162  Debtor  &  Cred'r  63 Insolvent's  discharge;  petitioner's 

schedule. 

2163  Debtor  &  Cred'r  64 Insolvent's  discharge;  petitioner's 

affidavit. 

2164  Debtor  &  Cred'r  65 Insolvent's    discharge;    order    to 

show  cause 

2165  Debtor  &  Cred'r  66 Insolvent's  discharge;  publication 

and  service  of  order. 

2166  Debtor  ft  Cred'r  67 Insolvent's  discharge;  hearing. 

2167  Debtor  &  Cred'r  68 Insolvent's      discharge;      putting 

cause  on  calendar. 

2168  Debtor  &  Cred'r  69 Insolvent's  discharge;  filing  sped- 

flcatlons   and   demanding  Jury 
trial. 

2169  Debtor  &  Cred'r  70 Insolvent's     discharge;     opi)06inR 

creditor  to  file  proofs. 

2170  Debtor  &,  Cred'r  71 Insolvent's  discharge;  proceedings 

if  Jurors  do  not  agree. 

2171  Debtor  &  Cred'r  72 Insolvent's     discharge;     non-resi- 

dent wife. 
'2172        Debtor  &  Cred'r  73 Insolvent's    discharge;    examina- 
tion of  insolvent. 

2173  Debtor  &  C'red'r  74 Insolvent's  discharge;  discharge. 

2174  Debtor  &  Cred'r  75 Insolvent's  discharge:  assignment. 

2175  Debtor  &  Cred'r  76 Insolvent's  discharge;  assignment. 

2176  Debtor  &  Cred'r  77 Insolvent's  discharge;  trustees. 

2177  Debtor  A  Cred'r  78 Insolvent's  discharge;  effect  of  as- 

signment. 

2178  I>ebtor  &  Cred'r  79 Insolvent's  discharge;  discharge. 

2179  Debtor  &  (Cred'r  80 Insolvent's    discharge;    order    to 

show   cause   where   trustee   re- 
fuses to  give  certificate. 

2180  Debtor  &  Cred'r  81 Insolvent's  discharge;  proceedings 

on  return  of  order. 

2181  Debtor  &  Cred'r  82 Insolvent's    discharge;    recording: 

papers. 

2182  Debtor  &  ('red'r  83 Insolvent's    discharge;    effect    of 

discharge. 

2183  Debtor  &  ('red' r  84 Insolvent's    discliarge;    effect    of 

discharge. 

?184         Debtor  &  Cred'r  86 Insolvent's    discharge;    effect    of 

discharge. 

2185         Debtor  &  ('red'r  86 Insolvent's       dlscharKc;       release 

from  Imprlsorunent. 

fl86  Debtor  A  Cred'r  87 Insolvent's  discharge;  void  dis- 
charge. 

>187         Debtor  A  Cred'r  88 Insolvent's    disoliarge;    invalidity 

may  be  proved.  _ 

xxiy 


TABLE  2 


Code 


Section 


Consolidated  Law 


Iaw 


Section 


Subject 


2188        Debtor  A  Cred'r  100 Insolvent's  exemption;  .who  may 

be  exempted. 

21><9         Debtor  A  Cred'r  101 Insolvent's  exemption;  petition. 

2190  Debtor  d:  Cred'r  102 Insolvent's  exemption;  petition- 
er's schedule. 

2101         Debtor  d:  Cred'r  103 Insolvent's    exemption;    petition- 

er's  affidavit. 

2192         Debtor  &  Cred'r  104 Insolvents   exemption;   order   to 

show  caii.se. 

21^  Debtor  A  Cred'r  105 Insolvent's  exemption;  hearing. 

2l'>4  Debtor  db  Cred'r  106 Insolvent's  exemption;  assign- 
ment. 

2195  Debtor  A  Cred'r  107 Insolvent's  exemption;  discharge. 

2196  Debtor  &  Cred'r  lOS Insolvent's  exemption;  recording 

papers. 

2197  Debtor  A  Cred'r  109 Insolvent's  exemption;  release. 

2iy8         Debtor  A  Cred'r  110 Insolvent's  exemption;  debts  and 

demands  not  ulTocted. 

2199  Debtor  A  Cred'r  HI Insolvent's  exemption;   void  dis- 

charge. 

2200  Debtor  A  Cred'r  120 Judgment      debtor's      discharge, 

who  may  be  di.scliarged. 

2201  Debtor  A  Cred'r  121 Judgment  debtor's  discharge;  ap- 

plication. 

2202  l^btor  A  Cred'r  122 Judgment      debtor's      discharge, 

petition. 

2203  Debtor  A  Cred'r  123 Judgment      debtor's      dlscliarge, 

contents  of  petition. 

2204  Debtor  A  Cred'r  124 Judgment  debtor's  dLscharge;  affi- 

davit of  petitioner. 

2205  Debtor  A  Cred'r  125 Judgment      debtor's      discharge, 

notit-e  to  creclitors. 

2206  Debtor  A  Cred'r  126 Judgment      debtor's      discharge; 

notice  when  service  cannot  be 
made. 

2207  Debtor  A  Cred'r  127 Judgment      debtor's      discharge; 

notice  when  state  a  creditor. 

220S         Debtor  A  Cred'r  128 Judgment      debtor's      disciiarge; 

hearing. 

2209  Debtor  A  Cred'r  129 Judgment      debtor's      discharge; 

adjournment. 

2210  Debtor  A  Cred'r  130 Judgment       debtor's      discharge; 

proceedings  on  adjoiirninciu. 

2211  Debtor  A  Cred'r  131 Judgment  debtor  a  discliarge;  as- 

signment. 

2212  Debtor  A  Cred'r  132 Judgment      debtor's   di.sciiarge; 

discharge. 

2213  Debtor  A  Cred'r  133 Judgment       debtor's      discharge; 

petitioner's  property  si  ill  liable. 

2214  Debtor  A  Cred'r  134 Judgment      debtor's      di.sciiarge; 

new  execution. 

2215  Debtor  A  Cred'r  135 Judgment      debtor's      discharge; 

trustee. 

2216  Debtor  A  Cred'r  136 Judgment       debtor's      discharge; 

creditor   mav   notify  debtor  to 
apply  for  discliarge. 

2217  Debtor  A  Cred'r  137 Judfrniont      debtor's      discharge; 

failure  so  to  apply. 
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2218  Oebtor  &  Cred*r  138 Judgment      debtor's      discharce; 

discliarKO  of  debtors  to  state  or 
United  States. 

2219  Prison 390 Care  of  prisoner's  property;   ap- 

plication. 

2220  Prison 391 Care  of  prisoner's  property;  who 

may  apply. 

2221  Prison 392 Care  of  prisoner's  property;  cred- 

itor must  relinquish  security. 

2222  Prison 393 Care  of  prisoner's  property ;  peti- 

tion. 

2223  Pri.son 394 Care  of  prisoner's  property;  copy 

of  sentence  and  aflldavit. 

2224  Prison 395 Care  of  prisoner's  property;  pro- 

ceedings    on     presentation     of 
papers. 
2235         Prison 396 Care  of  prisoner's  properlv;  pro- 
ceed Iiucs  on  return  or  order. 

2226  Prison 397 Care  of  prisoner's  property;  order 

appointing  trustee. 

2227  Prison 398 Care  of  prisoner's   property;   re- 

moval of  trustee. 

2228  Prison 399 Care  of  prisoner's  property;  dis- 

tribution of  property. 

2229  Prison 400 Care  of  prisoner's  property;  prop- 

erty to  be  delivered  to  prisoner 
on  discharge. 

2230  Prison 401 Care  of  pri.«Joner'8  property;   ap- 

plication of  article. 

2266  Judiciary 754 Contempt    proceedings;    applica- 

tion. 

2267  Judiciary 765 Contempt   proceedings;  summary 

punisiiment. 

2268  Judiciary 756 Contempt     proceedings;     warrant 

without  notice. 

2269  Judiciary 757 Contempt    proceedings;    order    to 

show  cause  or  warrant  to  at- 
tach. 

2270  Judiciary 758 Contempt   proceedings;   notice  to 

delinquent  oflBrer. 

22V 1         Judiciary 757 Contempt      proceedings;      orders 

granted  out  of  court. 

2272  Judiciary 759 Contempt   proceedings;   contempt 

l>efore  referee. 

2273  Judiciary 760-762 Contempt    proceedings;    effect   of 

order  anti  warrant. 

2274  Judiciary 763 Contempt    proceedings;    affidavit 

and   warrant   to  be  served  on 
accused. 

2275  Judiciary 764 Contempt  proceedings;  undertalc- 

ing. 

2276  Judiciary 765 Contempt  proceedings;  execution 

of  warrant. 

2277  Judiciary 766 Contempt  proceedings;  undertak- 

ing for  discharge. 

2278  Judiciary 767 Contempt     proceedings;     liabeas 

corpus. 
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2279  Judiciary 768 Contempt  proceedings;  sheriff  to 

file  undertaking. 

2280  Judiciary 769 Contempt  proceedings;  interroga- 

tories. 

2381         Judiciary 770 Contempt  proceedings;  final  order 

directing  punishment. 

22S2  Judiciary 771 Contempt  proceedings;  punish- 
ment on  return  of  liabeas 
corpus. 

£283  Judiciary 772 Contempt  proceedings;  punish- 
ment on  return  of  order  to 
show  cause. 

2284  Judiciary 773 Contempt   proceedings;     amount 

of  fine. 

2285  Judiciary 774 Contempt   proceedings;  length  of 

imprisonment. 

2286  Judiciary 775 Contempt  proceedings;  release  of 

offender. 

22S7        Judiciary 776 Contempt  proceedings;  indictment 

of  offender. 

23SS  Judiciary 777 Contempt  proceedings;  proceed- 
ings when  accused  does  not  ap- 
pear. 

22S9  Judiciary 778 Contempt  proceedings;  prosecu- 
tion of  undertaVcing. 

2290  Judiciary 779 Contempt    proceedings;    prosecu- 

tion of  undertaking  in  name  of 
people. 

2291  Judiciary 780 Contempt  proceedings;  sheriff  lia- 

ble for  taking  insufficient  sure- 
ties. 

2292  Judiciary 781 Contempt     proceedings;     miscon- 

duct at  trial  term. 

2293  Judiciary 790 Collection    of    fine;    schedule    of 

fines  imposed. 

2294  Judiciarj' 791 Collection  of  fine;  warrant. 

229o        Judiciary 791 Collection  of  fine;  warrant  when 

delin(iuent       non-resident       of 
county. 

2296  Judiciary 792 Collection    of   fine;    execution    of 

warrant. 

2297  Judiciary. .....   793 Collection  of  fine;  return  of  war- 

rant. 

2295  Judiciary 794 Collection  of  fine;  proceedings  if 

fine  not  collected. 

2299  Judiciary 795 Collection    of    fine;    contents    of 

_  schedule  annexed  to  warrant. 

2300  Judiciary 796 Collection     of    fine;     liability     of 

sheriff  for  omission  of  duty. 

2301  Judiciary 797 Collection    of    line;    special    pro- 

visions for  collection. 

2411  Gen.  Corp 60 Change  of  name;  by  corporation. 

2412  pt.  Gen.  Corp 61 Change  of  name;  contents  of  peti- 

tion. 
M13  pt.  Gen.  Corp 62 Change  of  name;  notice  of  pres- 
entation of  petition^ 
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TABLE  2 


Cc»DR 


Section 


CONSOLIOATKD    LaW 


Law 


Section 


Subject 


♦2414 

*2415 

2410 

♦2417 

2419 

2420 

2421 
2422 
24  2:^ 

2424 
2425 
2426 
2427 
24  2S 
2421) 
2430 

2431 

243  la 
243  lb 
247  la 


County 

(len.  Corp.  . . . . 
(Jen.  Corp .... 

(len.  Corp .  . .  ^ 

County , 

Executive.  ... 

Ju<li<iiiry 

(ien.  Corp 

Cien.  Corp .... 

(len.  (>orp . 

Clen.  Corp 

CJen.  (7orp.  . . . 


161. 
63 . . 
64.. 


65. 


ir.i 1 

34 [ 

2:^4 i 

170 


171-173. 


174. 
175. 


J76,  178.  181, 
182,  184... 


den.  (?orp 

Gen.  Corj) 

Cen.  (.'orp 

C;en.  Corp .  . , . . 

(len.  Corp 

Cicn.  Corp 

(JcMi.  Corp 


179 

180 

185-187 

188,  189 

190 

191,  192,  194. 
193 


(len.  Corp 177,  195. 


(len.  Corp 

Cen.  Corp 

Public  Officers.. 


277. 

268. 
80.. 


Chanse  of  name;  order  chan^lns 

name. 
Change  of  name;   when   to  take 

effect. 
Change  of  name;  substitution  of 

new  name  in  pending  action. 

Change  of  name;  reports  of  namcta 
changed. 

Voluntary  di.ssolution  of  corpora- 
tion; grounds  for  petit'on. 

Voluntary  dissolution  of  corpora- 
tion; petition  when  dlrectcwrs  or 
trustee.s  divided. 

Voluntary  dis.solution  of  corpora- 
tion; contents  of  petition. 

Voluntary  dissolution  of  corpora- 
tion; affidavit  to  be  annexed. 

Voluntary  di.ssolution  of  corpora- 
tion; presentation  of  petition, 
•temporary  receiver. 

Voluntary  dissolution  of  corpora- 
tlon;  order  to  be  published. 

Voluntary  dissolution  of  corpora- 
tion; service  of  order. 

Voluntary  di.ssolution  of  corpora- 
tion; hearing. 

Voluntary  dissolution  of  corpora- 
tion; papers. 

Voluntary  dis.solution  of  corpora- 
tion;  application  for  final  order 

Voluntary  di.ssolution  of  corpora- 
tion; final  order. 

Voluntary  di.ssohitlon  of  corpora- 
tion; certain  .sales  and  transfers 
void. 

Voluntary  di.ssolution  of  corpora- 
tion; certain  corporations  ex- 
cepted. 

Voluntary  dissolution  of  corpora- 
lion;  commi.<sioiLs  of  receiver. 

Voluntary  dissolution  of  corpora- 
tion; hnal  accounting. 

Delivery  of  public  books  and 
papers. 


2414.  Only  partly  repealed.  This  .^section  al.^io  amended  by  act  amending 
Code  of  Civil  I'rocedure  Kenorally.      Set>  prcspiit  section  2414 

2415.  It  was  only  intended  to  repeal  this  section  as, far  as  ft  related  to 
chan'jf  of  name  of  corporations.  See  present  section  as  amended  by  act 
amending  the  Code  of  Ci\il  Procedure  generally. 

2417.  Part  of  this  section  was  wot  expressly  repealed  by  the  Consolidated 
I^aws  btit  was  made  a  portion  of  (-onnty  Law,  section  161,  subd  7 
Afi*»rwards  the  who'e  section  was  e\'pre.s.sly  repealed  by  L.  1909,  ch.  417* 
— Kd 
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2520 

3611 
262» 

2633 

2634  pt. 

2860  pt. 

26M 

2703 

27(H 

2732 

r33  pt. 

27.U 
32M) 

32S1 

32^2 
32N3 

32X5* 

32^9 
3290 
32^U 
3205 
330:{ 

33yo 

3391 
3.302 
33<« 
3394 
3395 
3396 


Judiciary 472. 


Decedent  Kst . . 
Decedent  Kst . . 

Decedent  Kst . . 

Decedent  Est .  . 

Decedent  Est.  . 

Decedent  E.st.  . 

Decedent  Est . . 

Decedent  Est .  . 

Decedent  Est .  . 


23-25. 
46 


42.. 
43.. 
103. 
47.. 
44.. 
45.. 
98.. 


I>ecedent  Est.  .  99.  . 

Dectdent  E.st .  .  li»0. 

Judiciary 2.32.. 

Public  OflicerH..  67.. . 

Public  omccrs..  67.. 

Public  Ollicer.s..  67.. 

Judiciary 256. 

County 161. 

Public  OffictTs..   70. . 
Public  omccrs..   6'J.  . 


Executive 84 .  . 

Public  Offi<'er.s..  6«. . 

State  Finance. .  46. . 

Judiciary 253. 


:::} 


Cen.  Corp 70 

Joint-Stk.  Ass'n  8 

Gen.  Corp 71 

Gen.  Corp 72 

Gen.  Corp 72,  73. 

Gen.  Corp 74 

Gen.  Corp 75 

Gen.  Corp 76 


3397        Geo.  Corp. 


330. 


Attorney  who  Is  sorroffate'R  father 

or   son    prohiliited   from   prac- 

ticiuK  before  him. 
Wli.it  wills  may  b'.»  proved. 
Validitv  of  purchase  notwith.stami- 

iiiK  devis«. 
Hecord  of  willa  in  county  clerk  » 

ollice. 
County  clerk's  index  of  recorded 

wills. 
Action  ap:ainst  husband  for  debt." 

of  decoascd  wif(^ 
Validity  and  effect  of  testamentary 

dispositions. 
ReconliiiK  will  found  in  another 

state  or  country. 
Authetilication  of  papers  from  an- 
other state  or  country. 
Distribution  of  perjional  properly 

of  decodent. 
Advancements  of  personal  estates.- 
Estates  of  married  women. 

Fees  of  clerks  and  oflicers. 

Fees  of  public  ofTicers. 
Fees  of  public  oflicers. 
Clerk  of  court  of  appeals  nmst  ac- 
count for  ree<. 
County   clerks  must  account   for 

fees. 
Account inc  for  fees  Kcncrally. 
Fee  for  adniliiisterinK  certam  ofTi- 

ci".l  Od\]\^  I'rohihited, 
Certain  searches  ordered  by  state 

o'hcers  to  be  i-ratuitous. 
AllowaiK-e  of  additional  fee.s  and 

expenses. 
Comptroller  to  audit  and  pay  cer- 
tam fet'S  and  cluu'Kes. 
Clerk's  fees  upon  riaturalizatior. 
Sale  of  corporate  and  joint -s!(M'k 

assoeiatiou        real        property; 

method. 
Sale  of   corporate  real   property ; 

net  it  ion. 
Sale  of   corporate  real  property; 

h«'arine. 
Sale  of   corporate  real  property; 

order  of  sale. 
Sale   of    corporate   real    property; 

insolvent  eorporatlofis. 
Sale   of   corporate   real   propertj: 

service  of  notices. 
Sale   of   corporate   real   property: 

pruti<e  in   cases   I'ot  proviil<*(l 

for. 
Sale  of   corporate   real   property; 

time  title  takers  effect. 
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CoxsouDATKi)  Law 


Ijaw 


♦Section. 


Subject 


3398         Lien 40 Mechanics'  liens;  construction. 

3309         Lien 41 Aicclianl'vs'  ii.MLs;  enforcement. 

3400  Lien 42 Mechanics'  liens;    enforcement  of 

lien  for  public  imjirovement. 

3401  Lien 43 Mechanics    liens;  action  in  court 

of  record. 

3402  Lien 44 Mv'cliani(s'  liens;  parties. 

3403  Lien 4o Mechinics'  liens;  e(|uilies  to  be  de- 

terminod. 

3404  Lien 46 Mechanics    liens    action  in  court 

not  of  record. 

3405  "  Lien 47 Methanics'  liens;  service  of  sum • 

'  mons. 

3406  Lien 48 Meclianics'    liens;    answer;    judj;- 

ni?nl  by  default. 

3407  Lien 49 Mc(  haiilcs'  liens;   trial  and  judg- 

ment. 

3408  Lien 50 M.Hh.uiics'  liens;  execution. 

3409  Lien 51 Meclunic.;'  lien  i;  appeals. 

3410  Lien 52 AJechauics'    liciii;;    tRiiLscipts    of 

JiidRmcnt?" 

3411  Lien 53 Mt  cliani<  s*    liens;   costs   and    dis- 

b»irsrments. 

3412  Lien 54 Mechanics'  lions;  judirment  in  ca«e 

of  failure  to  establish  lien. 

3413  Lien 55 Mechanics'    liens;    payment    into 

court. 

3414  Lien 56 Mechanics'  liens;  preference  over 

contractors. 

3415  Lien 57 Mechanics'   liens;  terms  of  judg- 

ment. 

3416  Lien 58 Mechanics'  liens;  juilpment  for  de- 

liciency. 

3417  Lien 59 Mechanics'  liens;  vacating  lien. 

3418  Lien 00 Mechanics'     lie:.s;     judgment     in 

action  on  account  of  public  im- 
provement. 

3419  Lien 61 Mechanics'     liens;     judgment     In 

action  to  foreclose  lien  on  prop- 
erty of  railroad. 
*3419(bis)  Lien 85 ^ Lien  on  vesesl ;  enforcement. 

3420  Lien 86 Lien    on    vessel;    application    for 

warrant. 

3421  Lien 87 Lien  on  vessel;  undertaking. 

3422  Lien 88 Lien  on  vessel:  execution  of  war- 

rant. 

3423  Lien 89 Lien    on    vesser;    order    to   show 

Cause. 

3424  Lien 90 Lien  on  vess*M ;  notice  to  be  pub- 

lished and  s«'rved. 

3425  Lien 91 Lien  on  vessel ;  l  rial. 

3426  Lien 92 Lien  on  vessel;  order  of  sale. 

3427  Lien i).i Lien  on  vessc  I ;  sale  and  proceeds. 

3428  Lien 94 Li«n    on    vessel;  notice  of  distri- 

but  Ion. 

3419.  L.  1897.  ch.  419,  which  adde<l  titles  III  and  IV  to  the  Code,  ended 
6&id  title  111  with  section  3419  and  began  title  IV  with  a  section  3419.— Eo. 
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3429        Lien 95 Lien  on  vessel;  Iien8  for  which  no 

warrants  are  issiw*!. 

343C         Lk*n 96 Lien  on  vessel ;  (-oniesled  claims. 

34U         Lien 97 Lien  on  vessel ;  trial  of  issues  and 

appe.ii. 

3432        Lien 98 Lien    on    vessel;    distribution    of 

proceeds. 

il33  Lien 99 Lien  on  vessel;  payment  of  un- 
contested claims. 

3434         Uen 100 Lien    on    vessel;    distribution    of 

surplus. 

«i43o         Lien 101 Lien    on    vessel ;    application    for 

discharge  of  warcant. 

3436  Lien 102 Lien    on    ves.sel ;    undertaking   to 

accompany  application. 

3437  lien 103 Lien  on  ves.sel ;  discharge  of  war- 

rant. 

34SS        Lien 104 Lien  on  vessel;  action  on  under 

taking. 

3439  lien 105 Lien  on  vessel;  costs  of  proceed- 
ings. 

^*440        Lien 106 Lien  on  vessel ;  sherlfT  must  return 

warrant 

1J441        lien 107 Lien  on  vessel;  discharge  of  lien 

before  issue  of  warrant 
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TABLE  3 

CPrepared  by  the  Board  of  Statutory  Consolidation,  with  notes  by  editors  of 
Parsons'  Code.] 

SHOWING  DISTRIBUTION  OF  SJiiCTIONS  OF  THE  CODE  OF 
CIVIL  PROCEDURE  IN  THE  CONSOLIDATED  I^WVS, 
ARRANGED  ACCORDING  TO  THE  CONSOLIDATED 
LAWS. 


Code 
Section 


•    Law 
Section 


Subject 


BANKING  LAW 

746  pt.  44 Depositories  of  court  funfis  to  give  bonds  and 

pay  interest. 
752  pt.  45 Depositories  of  court  funds  to  keep  boolcs  of 

account. 


CIVIL  RIQHTS  LAW 

15  20 Imprisonment  for  costs. 

16  21 lmpri.sonment  for  nonpayment  of  money  on 

judgment  or  contract. 

119  22 PrlvileRe  of  officers  and  prisoners  from  arrest.  - 

548  23 Arrest  in  civil  proceefiinR. 

565  24 PrivileRe  from  arrest  of  officers  of  courts. 

860  25 Witness  exempt  from  arrest. 

863  25,  26 Certain  arrests  voitl. 

864  26 Liability  of  sheriff  for  making  arrest  of  exempt 

person. 

1190  pt.  12 Allen  not  entitle<i  to  special  jury. 

1192  14 Jurors  not  to  be  questioned  for  verdicts." 

CODE  CRIMINAL  PROCEDURE 
1041  pt.  229 Drawing  grand  jurors  in  Albany  county. 

COUNTY  LAW 

20  pt.  240 '. . . .  County  charge ;  expense  of  calendars  of  supreme 

and  county  courts. 

28  245 County  seals. 

31  pt.  42 Supervisors  to  furnish  necessaries  for  term  of 

county  court. 

88  12 County  charge;  stenographers'  compensation. 

89  pt.  170(a) Special  deputy  clerks  in  certain  counties. 

112  240 Support  or  poor  prisoners. 

121  90(b) County  Jails. 

182  195 Proceedings  when  new  sheriff  assumes  office. 

183  195 Powers  of  former  sheriff. 

fa)  See  County  Law,  section  169  instead  of  section  170. 
(b)  See  alsc  section  183  of  County  Law. — Ed. 
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Code 
Section 

ISS 

ISO 

18« 
1S7 
l.VS 

1V> 

2lk$  lit- 

336  pt. 

3oS  pt. 

744  pt. 

9ftl  pt. 

1966  pi. 

1967 

i9&H 
2414  pt. 

2417  pt. 

Subject 


1268 

1U42 

1944 

214;*-21R7 

21HV-2199 

2200-2218 


195 Duti€*8   of    former   sherilT    when    new    sheriff 

assumes  otliec*. 

195 Former  sheriff  to  execute  instrument  of  de- 
livery. 

195 Former  sheriff  to  execute  certain  process. 

ljr> R{  turn  of  new  shtriif  to  certain  orders. 

195 Pro(ti<:inKs   on   neglect   or  refu.sal   of  former 

sheriff. 

195 Person  per  forming  (hities  of  Hherift. 

12 Supervisors   to   furnisli   library   for  Judges  of 

court  of  apiM'uls. 

240 Kxjien^i   of   publication   of  terms  of  county 

court  to  be  county  charpe. 

12 Stenof^raphers  of  county  court  to  be  paid  by 

county. 

240 Fees  of  county  clerks  for  certain  pai>ers  fur- 
nished. 

161 County  clerk  to   make  certain   searches  and 

transcripts. 

201 District   attorney  to  bring  aetlon  on  certain 

forfeited  recotmlz.inres. 

201 District  attorney  to  pay  over  certain  moneys 

collected. 

201 District  attorney  to  render  eerlain  account. 

161  .^ County  ch-rks  miist  record  clianges  in  corpora- 
tion names. 

161 County  <'lerkK  nuist  re])ort  names  chanRtni. 

161 ('ounty  clerks  must  account  for  ft^'s. 

DEBTOR  AND  CRHDITOR  LAW 

I.IO Discliur^c  of  b.iiiknipt  from  judgment. 

2a0,  2:J1  (!o»np<)sil  ions  l>y  joint  debtors. 

2^)2,  2^.^ r-oriij>(>»iitloiiri  bv  loint  del»lors. 

.Vi-.HS Dischur^'.'  of  lriHolv»>irt  from  his  debts. 

100-111 Kxcinpiion  from  arnst  or  discharge  from  Im- 

prisorumTil  of  insolvetU  debtor. 
120-138 Disc'harire     of     irnftrisoned     judRment-<lebtor 

from  imprlsonniiMil. 


1843 
1H59 
186S 

2611 

2&2H 
26:i3 
26.H4  pt. 
2660  pt. 

2«»4 
2703 


DECEDENT  ESTATE  LAW 

lOl IJablllty  of  heirs  and  devisees  for  debt  of  de- 

C»*d«Mlt. 

102 Liability  of  heirs  and  devisees  where  will  pro- 
vides for  debts. 

28 Action  by  child  born  after  making  of  will,  or 

l>y  subscribing  wii  ness. 

23-2A What  wills  may  be  proved. 

46 Validity  of  punhase  not wiihsfandlnp  devis«\ 

42 Record  of  wills  in  roiinty  rierk's  oflice. 

43 County  clerk's  index  of  rcf-orded  wills. 

103 Action  against  husban<l  for  debts  of  <Iee«*ased 

wife. 

47 Valiflifv  and  effect  of  testament  a rv  rllsposifioiH. 

44 Kwording    will    found    In    another    slate    or 

country, 
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\206 
1273  pt. 
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45 Autlientication  of  papers  from  another  state  or 

country. 

98 DIstribiii  Jon  of  personal  property  of  decedent. 

99 Ad vancementa  of  i)ersonal  estates 

100 Estates  of  married  women. 

DOMESTIC  RELATIONS  LAW 

51 Married  woman's  property. 

51 Judgment  for  or  against  married  woman. 

51 Confe.ssion  of  judgment  by  married  woman. 

8. . ' Marriage  after  divorce  for  adultery. 


EXECUTIVE  LAW 

54  pt.  29 Record  of  terms  of  judges  of  courts  of  record. 

57  pt.  30 Copies  of  amendments  to  rules  for  admission  of 

attorneys. 

J»2  pt.  31 CopyriKlit  of  reports  of  court  of  appeals. 

il3  32 Dlstribulion  of  reports  of  court  of  appeals. 

«26  pt.            33 Publication  of  appointment  of  terms  of  appel- 
late division. 
$33  pt.            33 Publication  of  appointment  of  terms  of   su- 
preme court. 

249  pt  VI,  32 Copyright  of  notes  prepared  by  .supreme  court 

reporter  and  distribution  of  appellate  divi- 
sion n'ports. 

tf417  pr.  M Public^ition  by  secretary  of  state  of  statement 

of  names  changed. 

*290  H4 Certain  .searches  ordered  by  state  officers  to  be 

gratuitous. 


GENERAL  BUSINESS  LAW 

^1 1  375 Transfer  of  cause  of  action  for  usury. 


GENERAL  CORPORATION  LAW 

432  pt.  16 Designation  by  foreign  corporation  of  person 

upon  wliom  to  serve  paixjrs. 
716  pt.  243 Certain  receivers  can  hold  property. 

1781  00 Action  against  officers  of  corporation  for  mis- 

conduct. 

1782  91 Who  may  bring  such  an  action. 

i783  92 Visitatorial  power  over  corporation. 

1784  100 Action  by  iudgment-creditor  for  sequestration. 

1785  101 Action  to  dissolve  a  corporation. 

1786  102 Action  to  dissolve  a  corporation. 

1787  103 Temporary  injunction. 

1788  104,  106 Temporary  and  permanent  receiver. 

1789  105 Powers  and  duties  of  temporary  receiver. 

1790  109 Officers  and  stockholders  may  be  made  partiea 

1791  110 Separate    action    against    officers   and   stock* 

holders. 

1792  111 ProoHHlings  in  such  actions. 

1 793  112 Dist ribution  of  property  by  judgment. 

1794  113 Recovery  of  stock  subscriptions. 
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1795 
1796 

1797 

1798 

1799 

18D0 
1«1 

1^2 
1^)03 

1804 

1805 

1S)7 
1808 

1809  pt. 

1810 
1811 

1812  pt. 

1813  pt. 
2411 

2412  pt. 

2413  pt. 

2414  pt. 
2415 
2416 

2419 

2420 

2421 

2422 


2424 

2425 

2426 
2427 
2428 

2429 

2430 

2431 


114 Liability  of  directors  and  stockholders. 

115 Construction  of  provisions  relating  to  dissolu- 
tion and  enforcement  of  liability. 

130 Action  by  attorney-general  to  annul  corpora- 
tion when  legislature  directs. 

131 Action  by  attoniey-peneral  to  annul  corpora- 
tion bj'  leave  of  court. 

132 Notice  of  application  for  leave  to  commence 

action. 

133  Jury  trial. 

134 Injunction  and  receiver  in  final  judgment. 

135 Temporarv  injunction. 

136 Filing  and  publishing  judgment. 

300 Certain    corporations   excepted    from   certain 

provisions. 

301 Testimony  of  officers  and  agents. 

302 Injunction  staying  action  in  certain  cases. 

303 Pro\ing  claims  of  creditors. 

304 Action  by   attorney-general  against  corpora- 

tioas  or  officers. 

305 Requisites  of  injunction  In  certain  cases. 

306 Appointment  of  receivers. 

307 Judicial  suspension  or  removal  of  oflScer  of  cor- 
poration. 

30S Application  of  last  three  sections. 

309 .  - Misnomer  not  available. 

CiO Cliange  of  name;  by  corporation. 

61 Change  of  name;  contents  of  petition. 

62 Change  of  name;  notice  of  presentation  of  peti- 
tion. 

63 Change  of  name;  order  changing  name. 

64 Change  of  name;  when  to  take  effect. 

65 Change  of  name;  substitution  of  new  name  in 

pending  action. 

170 Voluntary  dissolution  of  corporation;  grounds 

for  petition. 
171-173. . .  .*.  Voluntary  dissolution  of  corporation;  petition; 
when  directors  or  trustees  divided. 

174 Voluntary  dissolution  of  corporation;  contents 

of  petition. 

175 Voluntary  dissolution  of  corporation;  affidavit 

to  be  annexed. 

176,  178,  181. 

182,  184. . .  Voluntary  dissolution  of  corporation;  presenta- 
tion of  petition,  temi>orary  receiver. 

179 Voluntary  dissolution  of  corporation;  order  to 

be  published. 

180 Voluntary  dissolution  of  corporation;  service  of 

order. 

185-187 Voluntary  dissolution  of  corporation;  hearing. 

188,  189 Voluntary  dissolution  of  corporation;  papers. 

190 Voluntary  dissolution  of  corporation;  applica- 
tion for  final  order. 

191,  192,  194.  Voluntary  dissolution  of  corporation;  final 
order. 

193 Voluntary  dksolution  of  corporation;  certain 

sales  and  transfers  void. 

177,  196 Voluntary  dis.solution  of  corporation;  certain 

corporations  excepted. 
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243 l-a  277 Voluntary  dissolution  of  corporation;  commis- 

Kions  of  receiver. 

2431-b  268 Voluntary  dissolution  of  corporation;  final  ac- 

counting. 

3390  pt.  70 Sale  of  corporate  real  property;  method. 

3391  '  71 Sale  of  corporate  real  property;  petition. 

3392  72 Sale  of  corporate  real  property;  hearing. 

3393  72,  73 Sale  of  corporate  reiil  proi)erty;  order  of  sale. 

3394  74 Sale  of  corporate  real  property;  in.solvenl  cor- 

poratiouH. 

3395  76 Sale   of   corporate   real   property;   service    of 

notices. 

3396  76 Sale  of  corporate  real   property;  practice  tn 

cases  not  provided  for. 

3307  330 Sale  of  corporate  real  property;  time  title  takes 

effect. 

JOINT-STOCK  ASSOCIATION  LAW 
3390  pt.  8 Sale  of  real  property  of  joint-Stock  association. 

JUDICIARY  LAW 

2  2 Courts  of  record. 

3  8 Courts  not  of  record. 

5  4 Sittings  of  courts  to  l)e  public 

Q  5 Si ttinp:  of  courts  on  Sunday. 

3  760 Punishment  for  criniinul  contempts. 

9  761 Punishment  for  criminal  contempts. 

IQ  751 Contempts  in  view  of  court. 

U  752 Commitment  for  cnnunal  contempts. 

12  754 Punishment  for  civil  contempts. 

14  753 Contempts  punishahle  civilly. 

17  93,  94  (a) Appellate  division;  rules  of  practics.  J 

18  52,  95 Puhlieiition  of  rules. 

19  154,  193 Printinif  court  aUendars. 

21  87 Destruction  of  certain  papers, 

27  pt.  28,  158,  194..  Court  seals. 

30  29(b) Court  seals. 

34  pt.  7,  534,  540. . .  Adjournment  of  terms. 

35  6 Adjournment  of  terms. 

36  6 Adjournment  of  terms. 

38(c)  8 Place  of  holdintf  terra. 

39  pt.(d)       8 I'llinf?  appointment  of  term. 

40  9 Place  of  holding  court  of  record. 

(a)  The  portion  of  section  17  of  the  Code  ofCivil  Proeedure  reading,  "the 
convention  shall  have  power  to  ajipolnt  and  n^move  a  reporter,  '  is  omitted 
&8  covered  by  Judiciary  Law,  section  ()0.  The  fwrtion  of  section  17  relaUng 
to  seals  has  been  omitted  because  the  subject  is  now  covered  by  Judiciary 
Law,  section  32S,  which  continues  the  seals  of  all  courts  of  record,  and  section 
329,  which  provides  for  replacing  s«nils  when  lost  or  (h^stroyed. 

(b)  The  provision  for  the  expense  of  seals  of  surropateH  courts  has  been 
omitted  from  Judiciary  Law,  section  29,  because  superseded  by  County  Law, 

**7e7  Section  38  of  the  Code  of  Civil  Procedure  has  not  been  expmssly  re- 
pealed by  the  Judiciary  Liiw,  but  luus  been  embo<lled  in  the  Judiciary  Law, 

^Vd'JsS^tion  39  of  the  Code  of  Civil  Procedure  is  only  paHly  repealed  by  the 
Judleiary  Law  but  the  whole  section  has  Ix^n  embodied  in  Judiciary  l^w, 
section  8. — Kd. 
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41  pt-  10 A'ljonrnmont  of  arfual  srsslon. 

42  11 Holfli!!^  ctmrt  in  N.w  York. 

43  12 C'!ian;^!ij,'  jjIuci's  of  court  outsido  New  York. 

64  !.'>.  22 Jiul»^  not  to  act  in  crrtain  cases. 

47  2<> JudiTH  tnuHt  not  be  intcrcsKHl  in  costs. 

4H  16 Jiuls^c  not  (li:^qualili<'(i  bccans<*  a  tHXi)aycr. 

49  17,  21,  471..  .  Judse  prohibited  from  practicing:. 

50  18.  471 Practic<»  by  ju'l^c  or  bis  p.irtncr. 

ol  Ca>  11) JuciL'p  prohibited  from  takint;  crrtain  fees. 

54  pt.  23 CcTtilicatc  of  judge's  uKe  and  service. 

o6  r>:i.     oG.    8S. 

400-46r»,  407  Kxaminatloa  and  admi.s.«*ion  of  altonieyH. 

.■»7  i>t.  53 Uules  for  admission. 

Ti-S  53 Exenii»tions  of  prafMiates  of  law  kcIk)<)|.s. 

.yj  2*54,  466 AltoHK-y's  oath  and  certihcate. 

60  pt-  470 Attorneys  residinj?  in  adjoinini?  states. 

61  25*)-  - nicrks  not  to  practice. 

62  4*3 Court  odicers  not  to  jinictice. 

66  474,  475 rompensation  of  attonu-ys. 

67  f<S,  All Suspensioti  from  practir<*. 

6.S(I>)  'S-S,  476  SusfMMision  of  attorney,  notice. 

69  47S Removal  efTective  in  all  courts. 

72  471) Attorney  not  to  lend  name. 

52  2D0.  2?)1.  293. 

294 Qualifications  of  stenouraphers. 

53  pt-  14.    24,    2'jr>- 

2f)7,  'M)\ . .  .   fjeneral  duties  of  stenographers. 
S\  292.   2yS,   2tr,) 

(c) Preservation  of  .s!«'no!,'raph'ie  minutes. 

S.5  300 Stcno^n^phic  inirnif  s  to  b<'  written  out. 

,S6  303 l''unu-:hiiitT  copies  of  procee<!ings. 

H7  3CI4 As.sistant  sten(»i:rrapherN. 

«*  pt-  101.  l.>0.  l.V), 

261.    280, 

281 Appellate  division  clerks. 

90  251 Clerks  in  N«'w  York  coimty. 

91  169.  199,  300. 

366 Criers  of  courts  of  record. 

02  406 SlieritT  or  const  ablf?  as  crier. 

m\  30 Seals  of  former  superior  city  courts. 

94  167,  200.  3S1, 

3S6 Interprt^t ers  in  Kinps  and  (Queens  counties. 

95  pt.  168,200 Attendants  In    Kings,  Queens  and  Kic|,niond 

counties. 

96  230,  349,  S.'il, 

354 Duties   of  attendants  In   Klng.s,   Queens   and 

Kiclnnond  counties. 

97  160.  170.  201, 

2:n-2;33. 

279,     403, 

405 Court  officers  \n  certain  counties. 

(a)  Seotion  51  of  the  Co<le  of  CiviP  Procedure  was  not  expres.sly  rej)enle'|  by 
the  Juiliciary  I^w  but  the  whole  .section  has  been  embodied  in  Judiciary  J/iw, 
section  ly. 

n»)  Si-c*tion  6S  of  the  Code  of  Civil  l^ron-rlure  is  only  i)artly  repf^aled  by 
Judiciary  I>aw,  bnt  the  whole  section  has  been  enilxHlicil  in  Judieiar\'  Law, 
fe»-ftionH  88  and  476. 

(c>  rortion  of  section  84  of  the  Co^le  has  been  transferred  to  section  302  of 
the  Judiciary  Law. — klD. 
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98 

99 
104 
105 
193 
196 
197 
198 
199 
200 
201 
202 
203  pt 
209 
210 
211 

212  pt. 
214 
21.'» 
216 
219 
220  pt. 

221 


222 
223 
225 

226  pt. 
228 

229  pt. 
230 

232 

233  pt. 
234 

235  pt. 
237 

2;i8 

239  pt. 


r241]( 
242 


:c) 


343 Attendants  In  certafn  countif»s. 

407 Deputy  fih'Titr  nrist  attend  court. 

400 HIirritT  may  cominund  power  of  county. 

401 (yftrtilication  of  ptrsons  reai-stinjf  mandate. 

51,  53     Court  of  apixMks;  rules. 

64 Court  of  apiK'als;  terms. 

54 Court  of  appeals;  terms. 

57 Court  of  appeals;  appointment  of  offioera. 

62,  256 Court  of  appeals;  clerk. 

257,  258 Court  of  apjieals;  deputy,  clerk. 

257,  258 Court  of  appeals;  cUrk. 

58,  259,  262..   Court  of  appeals;  jml^es'  clerks. 

65 Court  of  appeals;  judges'  ofJices. 

800(a) State  reporter;  rei>orter  of  court  of  appeals. 

60,  61,  431 ,  .   State  r(M)orter;  duty. 

433 Publication  of  reports  of  court  of  appeals. 

435 Copyri^lit  of  rej^orts  of  court  of  apiH'als. 

432 Unn'ported  dc  r Motis  of  court  of  appeals. 

432 State  reporter;  e\i)iratioii  of  term, 

256,  434 Unreported  opiiiof.s  of  court  of  apijeals. 

70 Appellate  division;  departments. 

71,  72,  77,  81, 

82,85,90..   Appellate  division;  organization,  location  and 
iwwers. 
101,  106,  109, 

111,267,268, 

270,  271,307, 

347 ApiK»llate    cHvision;    clerks,    attendants    and 

stenojerrapliers. 

73, Appellate  division;  revocation  of  desisrnations. 

72 Ai)pellate  division;  designations  to  be  lile<l. 

78 .Appellate  divi-  ion;  terms. 

79 Apiiellate  division;  apfwintment  of  ternw. 

80 Appc'llate  division;    a.ssociate  justice  to  pre. 

side  in  certain  c;i.s<'s. 
148 Holding  si)eci:'.l  and  trial  terms. 

81 Appellate    division;    justices  necessary   to  a 

decision. 
84.    96,    148- 

150,  264(b)     Supreme  court;  api)ointment  of  terms. 

151 Supreme  court ;  publication  of  appointments. 

79,  153 Extraordinary  terms  of  appellate  division  and 

supreme  court. 

155 Supreme  court  justices  in  Krie  count.v. 

86 Desiurnation  of  trial  justices  in  certain  l_ 

152 Place  of  holdirij?  speciid  and  trial  tenns. 

148.  276,  364, 

404 SiK'cial  terms  at  chambers. 

0 
89,   264.   342, 

402 Appellate  division;  officers  attending. 


(a)  Section  209  of  the  Code  is  repealed  by  the  Judiciary  Law,  because 
covered  by  Judiciary  Law,  s-ction  430. 

(b)  Tlie  last  tliree  sentences  of  section  232  of  the  Cot\e  relatimr  to  seals  for 
the  appellate  division  have  be<'n  omitted,  as  the  matter  is  covere<l  by  the 
Judiciary  Law,  section  28.  \\^ueh  continues  the  seals  of  all  courts  of  reconl, 
and  section  29,  which  i)rovifl(  s  for  rejjl-ir-i'i'r  sr::!s  wIk-u  lost  or  destroyed. 

(c)  Section  241  of  the  Code  wis  actually  repealed  by  the  Judiciary  Law, 
section  800,  but  does  not  seem  to  liave  been  transferred  to  the  Judiciary 
Law. — Kd, 
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243 

244 

2!3 

216 

2«7 
IMS 
?4*#  pt- 

2 ''I 


2.%S 

260 

:j.V,  pt- 
-V.s  pt. 


3i3i>  pt. 

*»G1  pt. 

•177  pt. 
V*  57  pt. 
in_*7 

lU2i> 
UK>2 

iu:p4 

1035 
in:i6 
10;57 
lU.JS 
1039 


104O 
IfUI  pt. 
1042 

104.3 

I(U4 
I4i45 
1046 
1CM7 
lOiS 


342,402 Fee.s  of  ofiioers  attending  term  of  appellate 

division. 

90 Supreme  court  reporter;  appointment. 

91 Supreme  court   reporter;  special   meeting  for 

appointment. 
92.    2(M.   437. 

439—441. . .  Supreme  court  reporter;  duties. 

442,  443 Supreme  court  rei>orter;  publication  of  reports. 

2«-t,  438 PaperR  for  use  of  supreme  court  reporter. 

444 Supreme  court  reporter;  cojiyrigbt  of  reports. 

44.5 Supreme  court  reporter;  compensation 

161 ,  309,  316. .   Stenographers  in  Kings  county. 

312 Assistant  stenographer  in  Kings  county. 

161.309 Stenographers  in  second  ant(  ninth  <listricts; 

apiKiintment. 
316 Stenographer  in  second  and  ninth  di.stricts; 

salaries. 
161.309,313..   Stenographers    for   certain   judicial    districts; 

appointment  and  salaries. 
313 Stenographers    in    cvrtain    Judicial    districts; 

payment  of  salaries. 
164, 314 Stenographers    in    certain    judicial    districts; 

expenses. 

162,  163 Temporary  stenograpliers. 

11M>,  191 Terms  of  county  court. 

1!>2 Apix)intment  of  terms  of  county  court. 

.5;i3,  541 Jurors  for  county  court. 

197 County  court  stenographers. 

196.  197,    285, 

318, 310 County    court    stenographers    in    Kings    and 

Queens  count  Its. 
19S,  3.S2-38.5. .   County  court  interpreters  In  Kings  courif  v. 

197,  318.  319. .   ('ounty  court  slMiographers  In  certain  counties. 
2.'>5 Clerks  to  search  liirs  antl  make  transcripts. 

Ki Power  of  apiM'liutH  di vision  as  tocah'mlars. 

30.5 Apimrtionment  of  stenographers'  salaries. 

502 (itiaiiticatlons  of  trial  Jurors. 

502 (iualitications  of  trial  jurors. 

503 Certain  public  officers  disqualified  to  serve  as 

Jurors. 

546 Exemption  from  jury  duty. 

547,  548 Kvidence  of  exempt  Ion. 

5.50 Discharged,  wlien  not  qualified  or  exempt. 

544 Persons  excused  from  serving. 

5<J0.   600,   680, 

687 Certain  public  officials  disqualified. 

500 Jury  lists. 

501 Names  to  be  taken  from  a.ssessment  rolls. 

505 Duplicate  jury  lists  to  be  made  urul  fih-d. 

508 County  clerk  to  make  and  deposit  ballots. 

509-512 County  clerk  to  destroy  old  ballots  and  notify 

town  clerk  hi  case  of  failure  to  receive  jury 

lists. 

506 Jurors  to  s<irve  tliree  years. 

507 Application  of  provisions  to  dties. 

513.   528.    543, 

545 Drawing  of  jurors. 

514 Notice  of  tirawing. 

26,  515 OfficiTs  to  atl«Mid  drawing. 

516 OfR(vrs  to  att<Mid  on  a<ljourned  day. 

517 Certain  officers  required  to  be  present  at  drawing. 

518-520 Mode  of  drawing. 

536 Sheriff  n^ust  notify  jurors.' 

zzzix 


TABLE  3 


Code 
Section 


Law 

Section 


Subject 


1049 
1050 
1051 

1052 

1053 

1054 

1055  pt. 

1J56 

1057 

1J58 

1059 
1060 
1061 
1062 

1072 
1073 
1074 
1075 
1076 
1077 

1078 

1079 
1080 
1081 
10S2 
1083 
1084 
1085 
1086 
1087 
1088 
1089 

1090 

1091 
1092 
1093 
1094 
1095 
1096 
Ij97 
1098 
1099 
ilOO 
1101 
1102 

1 103 
1104 
1105 
1106 
1107 


504 Jury  lists  must  be  furnished  appii<^ants. 

521,  522 Matter  of  keepinff  jurors'  namtvs. 

523 Jurors  who  have  «*rved  must  be  drawn  a^ain 

when  other  lists  exhausted. 

524 Third  jury  box. 

525 Destruction  of  old  ballots  In  third  box. 

526 Drawing  from  third  box. 

5;^7 Sheriff  must  notify  jurors  ftom  third  box. 

527 Drawing  of  addil  ionyl  jurors. 

529,  5:iO Proct»edings  on  drawing  additional  jurors. 

613,   528.    543, 

545,  565.  . . .   Drawing  of  additional  jurors. 
531,  532.  538. .    Additional  jurors  drawn  during  term. 

5^i9,  542 Attendance  of  jurors  at  countv  court. 

535 l*owors  of  deput.v  county  clerk  as  to  jurors. 

590,680 Application  of  provisions  to  New  York   and 

Kings  comities. 

551 Fine  of  juror  for  non-attendance. 

552,  533 Fine  of  juror  for  non-attendance. 

554 Fine  for  non-attendance  at  trial  terra. 

555,  556 Duty  of  clerk  and  sheriff. 

557 Proc4*<Hlings  on  order  to  .«5how  cause. 

558 Discontinuance   of  prowedings  against   delin- 

quent  Juror. 
590,  680 Application   of  provisions  to  New  York   and 

Kinirs  cxjunties. 

598 Qualification  of  trial  juror;  New  York. 

599 QualiCication  of  trial  juror;  New  York. 

635 Persons  exempt  in  New  York. 

636 f;vidence  of  exemption  in  New  York. 

637 Duty  of  military  ofTicers. 

549,  641-644.  .   Jury  year. 

630,  647 Jurors  excused  In  New  York. 

608,  616,  Q31. .   Jurors  excused  In  New  York. 

632,  Gii'S Duty  of  iuror  applying  to  be  excused. 

645 Services  in  court  not  of  reconi  as  an  excuse. 

634 Clerk  to   make  return  to  commissioner   after 

term. 
59 1     592    595 

601,  63*8,  640  Duty  of  commissioner  In  New  York. 

593,  594 .\ssistants  to  commissioner. 

602 Public  officers  must  aid  commissioner. 

800(a) Pavment  of  exjKUses  of  commissioner's  office. 

597,  6:39 Preparation  of  lists  of  jurors  in  New  York. 

603 Failure'  to  testify  as  to  liability  to  serve. 

604 Commissioner  to  return  the  lists  to  county  clerk. 

606,  607 Commissioner  to  make  and  deposit  b«aiots. 

610 Number  of  jurors  to  be  drawn. 

612 Officers  to  attend  drawing. 

611 Notice  of  drawing. 

613 OfficiTs  attending  on  adjourned  day. 

614 Jury   must    not   Ije  drawn  on  adjourned  day 

unless  officers  attend. 

615,  617 Mode  of  drawing  jurors  in  New  York. 

618 Drawing  wfiere  term  consists  of  parts. 

623 Commissioner  to  notify  jurors. 

610.  624,  625.  .    Commissioner  to  notify  jurors. 

628,  629 Procej-i lings  when  less  than  majority  of  persona 

drawn  are  notified. 


(a)  Section  1093  of  the  Cw\o  is  repealed  by  Judiciary  law  because  super- 
fleied  by  L.  1901,  ch.  602,  section  1.— Ep. 
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1108  621.   622,   626. 

627 Drawing  of  additional  jurors. 

1 109  646,  649 Hne  for  non-al  tendance. 

11  lO  64*$ Arrt^st  for  failure  to  attend. 

11 1 1  «Ki(a) Jurors  for  district  courts. 

1112  605.  609,  620. .  Sheriir  .s  jury. 

11 13  6nO-659 Remitting  and  enforcing  jury  fines. 

1117  660-663 Uncollected  lines. 

1118  664 Commissioner   to   receive   fines  and   account 

therefor. 

1119  663-667 Corporation  counsel  to  prosecute. 

1121  606 Persons  required  to  furnish  information. 

I12e  6S6 Qualification  of  jurors  in  Kings  county. 

1 127  720 Exemption  in  Kind's  county. 

112.S  721,  722 Evidence  of  exemption. 

1 1  :»9  714,  715 Jury  service. 

1 1.iij  716 Jurors  excused. 

1  i:jl  7IS,  71U lietuni  by  clerk  after  adjournment  of  term. 

1132  681.     68^-690, 

IZi Selection  of  trial  jurors. 

1133  682,  6iSi Commiiisioncr  to  collrct  Uvs  for  count  v. 

1  i;t4  800 (b ) Expenses  of  connnissionir. 

Ii;i3  691,  6J2 8<*luction  of  jurors. 

1 1 J6  69,i,  694 Commissioner  to  iniblish  notlc<'  of  list. 

1  i:j7  695 Commissioner  to  pn  pare  list  and  hUi  tran«*crint 

1138  096,  698 Supplemental  lists.  *   ^ 

113U  697 Commissioner  to  make  and  deposit  ballots 

1 140  699,  700 Omcers  to  attend  drawing. 

1141  701 Proceedings  preliminary  to  drawing. 

1 14:i  702 Mode  of  drawing. 

1 143  703 Certificate  to  be  made  and  buxes  sealed. 

1 144  704 8ubsequent  drawings. 

1145  705 Proceedings  wlien  first  box  exhausted. 

1146  706,  709 Commissioner  to  notily  juror. 

1147  71U,  717,  725. .   Notification  of  jucors. 

1148  71 1 Commissioner  to  make  return  of  jurors  notifieri. 

1149  707,  712 Additional  jurors. 

1 150  708.  713 Jurors  in  certain  si)erial  proceHlfnps. 

1151  26 Comjieasatlon  to  jufjges  attending  drawing. 

1 152  724 line  for  non^t  tendance. 

1  l-j^i  726 Arrest  for  non-attendance. 

1  l.V*  727-729 Commissioner  to  notify  jurors  finnl  to  api^ear. 

1155  730,  731 Commissioner  to  collect  jury  tines. 

1156  732-735 Fines  not  collecteil  to  be  docketetl. 

1 1 57  736 Discharge  of  lien  created  by  docket. 

1162  684,  685 Commissioner  to  report  an<l  pay  over  money. 

1195  559 Fine  of  trial  juror  for  non-atteudantx;  in  si)ecial 

proceeding. 

119^  560 Fine  for   neglect   or  misconduct   of  officer  in 

charge  of  jury  from  siK*cial  proceeding. 

1 197  661 Notice  of  fine  in  spedal  pnxt'ecling. 

1198  662 Special  return  of  delinquency  and  line  to  county 

court. 

1199  663.  664 Collection  or  remission  of  fine. 

2266  754 Contempt  procvef lings;  application. 

(a)  Section  1111  of  the  Cwle  is  repealed  hv  the  Jmliciarv  Law  because  cov- 
ere<\  by  Municipal  Court  act  (L.  1902,  ch.  r,s(),  section  2.;;>'). 

(b)  Section  1134  of  the  Code  is  re]M:iled  hv  the  Judiciary  Law  because 
superseded  by  L.  1902,  ch.  564,  section  6.— Ed. 

zU 
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2267  755 Contempt  proceedings:  summary  punishment. 

2268  756 (k)nteinpt  proceedings;  warrant  without  notice. 

2269  757 Contempt  proceedings;  order  to  show  cause  or 

warrant  to  attach. 

2270  758 Contempt   proceedings;   notice  to  delinquent 

officer. 

2271  757 Contempt  proceedings;  orders  granted  out  of 

court. 

2272  759 Contempt  proceedings;  contempt  before  referee. 

2273  760-762 Contempt  proceedings;  effect  of  order  and  war- 

rant. 

2274  763 Contempt  proceedings;  affidavit  and  warrant  to 

be  served  on  accused. 

2275  764 Contempt  procee<Jings;  undertaldng. 

2276  765 Contempt  procetnllngs;  execution  of  warrant. 

2277  766 Contempt    ptocee< lings;   undertaking  for  dis- 

cliarge. 

2278  767 Contempt  proceedings:  Iiabeas  corpus. 

2279  768 Contompt  proceetiings;  sheriff  to  file  undertak- 

ing. 

2280  769 Contempt  proceedings;  interrogatories. 

2281  770 Contempt    proceefilngs;   final   order  directing 

punishment. 

2282  771 Contempt  proceedings;  punishment  on  return 

of  habeas  corpus. 

2283  772 Contempt  proceedings;  punishment  on  return 

of  order  to  show  cause. 

2284  773 Contempt  proceedings;  amount  of  fine. 

2285  774 Contempt  proceedings;  length  of  imprisonment. 

2286  775 Contempt  procee<Iings;  release  of  offender. 

2287  776 Contempt  proceedings;  indictment  of  ollender. 

2288  777 Contempt  proceedings;  proceedings  when  ac- 

cused does  not  appear. 

2289  778 Contempt  proceedmgs;  prosecution  of  under- 

taking. 

2290  779 Contempt  proceedings;  prosecution  of  under- 

taking in  name  of  jM^ople. 

2291  780 Contempt  proceedings;  sheriff  liable  for  taking 

insuihcient  sureties. 

2292  781 Contempt    proceedings;    misconduct    at    trial 

term. 

2293  790 Collection  of  fine;  schedule  of  iinos  imposed. 

2294  791 Collection  of  fine;  warrant. 

2295  791 Collection   of  fine;  warrant   when  delinquent 

non-resident  of  county. 

2296  792 Collection  of  fine;  execution  of  warrant. 

2297  793 Collection  of  fine;  return  of  warrant. 

2298  794 Collection  of  fine;  proctKMJings  if  fine  not  col- 

lected. 

2299  795 Collection  of  fine;  contents  of  schedule  annexed 

to  warrant. 

2300  796 Collection  of  fine;  liability  of  sJieriff  for  omia- 

sion  of  duty. 

2301  797 Collection  of  fine;  sp<»cial  provisions  for  colleo- 

lection. 

2417  pt  254 Chunge  of  name;  n'i)orts  of  names  changed. 

2529  472 Attorrn-y  who  is  surro«ah'\s  fathrr  or  .son  pro- 

hibit'Hl  from  pnuMicitig  before  him. 

3280  pt.  252 Fci's  of  clerks  anil  offic^Ts. 

3283  256 (-h'rk  of  court  of  appeals  must  account  for  foes. 

8303  253 , . .   Clerk's  fei-s  upon  naturalization.  _  ^ 
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LIEN  LAW 

1737  206 Action  lo  fon'Close  lien  on  chattol. 

1738  207 Warrant  to  stlze  chattel  ami  iiixKvtHjlnJjs  there- 

upon. 

1739  208 Judgment  in  action  to  fonuiosv  lien  on  chattel. 

1740  209 Action  to  foreclose  lien  on  chattel  in  hiferior 

court. 

1711  210 Application  of  sections. 

.%'>!>8  40 M"ehanir«j'  li<'ii.s;  construction. 

S-'J'iO  41 M.'i'hanics'  liins:  enforcement. 

3400  4 J Mf.  Ii.inic-s'  lieus;  entortvment  of  ilen  for  public 

improvemeiu. 

3401  4.3   Mechanics'  li(  iis.  action  in  court  of  reconl. 

3102  44 Mechanics'  li«iis;  jiarties. 

340.3  4r> M"clianics'  liens;  cfiwities  to  bo  <letormine('. 

3^f*4  46 M. -Charlies'  lit  ris;  arii<in  in  court  not  of  n <<»:('. 

3405  47 M«»elianics'  liens;  srr\  ii  e  of  sunnnons. 

3400  '    48 Mech.inics'  li'-ris;  uuswit;  ju'iKnient  by  cl(  Ia  It 

34'17  49 Mechanics'  Jiens;  trial  and  judgment. 

3*08  50 Meclianics'  lifi's;  execution. 

3409  51 Mechanics'  liens;  apjieals. 

3410  52 Mechanics'  liens;  transcripts  of  judt'nienfs. 

3411  53 Mechanics*  liens;  costs  and  disf)ur.s«nienis. 

3412  54 Mechanics'  liens;  judgment  in  case  of  failure  to 

c*stablish  lien. 

3413  55 Mechanics'  liens;  payment  into  court. 

3114  5Q Mechanics'  liens:  i)refeience  over  contractors. 

34l."5  57 Mechanics'  liens;  terms  of  jui'jxnunt. 

3416  58 Mechanics'  liens;  jiidKmeiit  f«)r  deliciency. 

3417  59 MecJiani'-s'  liens;  Nile  at in^' lie  n. 

34  IS  60 Mechanics'  litiis;  jmltrm^nt  in  action  on  account 

of  public  improvmuiit. 

3419  61 Mechanic-s'  liens;  judmnenf   in  action  to  forc*- 

close  lien  on  proj)erty  of  railroad. 
3419-bisCa)        85 Lien  c^n  vessel ;  enforcement. 

3420  86 Lien  on  vc\ssel ;  application  for  warrant. 

3421  87 Licm  on  vessel ;  undertaking. 

3-!L*2  8S Lien  on  vos  1 ;  execut  ion  of  warnint. 

3423  89 Lien  on  vessel ;  order  to  show  cause. 

3424  90 Lien  on    vessel;    notice   to   be   publiiihed   and 

fierved. 

3425  91 Lien  on  vessel ;  trial. 

3428  92 Lien  on  vessel ;  order  of  sale. 

:i427  93 Lien  on  vessel;  sale  and  proccvdR. 

3428  94 Lic»n  on  vess<  I ;  notice  of  «'istributIon. 

3129  95 Lien  on  vessel;  liens  for  which  no  warrants  are 

issued. 

3430  96 IJen  on  vessel ;  contested  claims. 

34:51  97 Lien  on  vessel;  trial  of  issues  and  apiK-al. 

3432  98 Lien  on  vessel ;  clist rihiit ion  of  proceeds. 

3433  99 Lien  on  vessel;  payruf  lU  of  uncontested  claims 

.^.J4  100 Lien  on  vessel;  dist  rilmtion  of  surplus. 

3435  101 Lien  on  vessel ;  applicat  ion  for  discharA^e  of  war. 

rant. 
3430  102 Lien   on    vessel;   imd(»rtakinff    to    accoi^MJ«i"> 

application. 

(a)  L.  1897,  ch.  419.  which  added  titles  TTI  and  TV  to  the  Code,  ended 
nid  title  III  with  Bection  3419  and  began  title  IV  with  a  section  3419.— Ed 
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3437  103 Lien  on  vessel;  discharge  of  warrant. 

3438  104 Lion  on  vessel;  action  on  umiiTJaking. 

3439  105 Lien  on  vcRsel ;  costs  of  proct^dinfrs. 

3440  106 Lien  on  vessfl;  slierifT  must  refurn  warrant- 

3441  107 Li^n  on  vessel;  discliarge  of  lien  before  issue 

of  warrant. 


MILITARY  LAW 

107  321(a) Governor  may  order  out  militia. 

PENAL  LAW 

[I3](b)  

32  1790 Liquors  not  to  be  sold  in  courthouse 

33  1790 Penalty  for  sellintf  liquors  In  c-ourt house. 

G^i  271 None  but  attorneys  to  practice  in  New  York 

city. 
64  272,  1877(c)..   Penalty  for  practicing  In  New  York  (H>ntrary 

to  last  section. 

70  273 Punishment  of  attorney  for  deceit. 

71  273 Punishment  for  wilful  <lelay  of  action. 

73  274 Attorneys  not  to  buy  claims. 

74  274 Attorneys    prohibited    from    making    certain 

loans. 

75  274 Penally  for  violation  of  last  two  sections. 

76  275 Limltiition  of  last  three  stH'tions. 

77  276 Application  of  prece<ling  sections. 

78  278 Partner    of   di.strlct    attorney   not    to   defend 

prosecution.s. 

79  278 Attorney   not    to  defend   when  he  has   htHMi 

public  prosecutor. 

80  278 Penalty  for  violation  of  bust  two  sections. 

81  279 Limitation  of  i)receding  sections. 

106  2r>01  (d ) Refusal  to  assist  sherifT. 

125(e)  1876 Violations    by    sheriff    of    certain    provisions 

relating  to  prisoners. 
130  1791 Penalty  for  bringing  liquor  into  jails. 

[i.=i9](r)         

334  1634 Misconduct  of  Interpreters  in  New  York  city. 

S51  1622 Swearing  falsely  in  any  form,  perjury. 

961  pt.  187o^g) Penalty  for  neglecting  to  make  transcripts  or 

for  making  false  certificates. 

1  I2f)  1232 Penalty  for  phy.sician  giving  false  certificate. 

1122  12,}5 Jiribery  of  ofticer  by  juror. 

(a)  Section  107  of  the  Code  is  repealed  by  the  Military  Law,  because  super 
RivhHl  by  L.  1898,  ch.  212,  sf'ction  86,  which  was  likewise  repealerl  by  Military 
Law  (L.  1909,  ch.  41). 

(b)  Section  13  of  the  Cwie  was  also  repealed  by  the  Penal  Law  and  tran.H. 
ferre<l  to  section  602  thereof.     Section  13  relate<l  to  indictment  for  contempt. 

(c)  S<'e  Penal  Ijiw.  st'ction  1S76,  instead  of  soction  1877. 

(d)  Section  106  of  the  Code  is  ropeale<l  by  Penal  Law,  section  2501,  because 
eoven'<l  bv  Penal  Law,  section  1S4H. 

(e)  S<'ction  125  of  the  Cnrle  1<?  only  partly  repealed  by  Penal  1j\w;  but  see 
Penal  Law.  section  1875,  instead  of  1876.  Section  1875  embodies  the  whole 
of  Code,  section  125. 

(f)  Section  159  of  the  Code,  rehitiiur  to  connivance  at  escape  by  shorlfT, 
was  also  repealed  bv  the  Penal  Law  u««.i  i  rrnslern'd  to  section  18.39  thereof. 

(g)  See  Penal  Law,  section  187 1.  i*  ^»(ud  of  section  1875. — ^Et> 
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IIZJ  12;<,> Officer  acceptlnj?  bribes. 

1124  12:i5 Penalty  for  concrallnj?  ofTer  to  take  bribe. 

112.';  1233 Fal^  swearing,  ixTJury. 

1  l."i-s  1234 Conimission<;r  oinlttiiiK  name*;  felony. 

J  l.v>  1234 C<jmmissioner'8  wilful  neKlt'ct ;  misdemeanor. 

lltiO  1236 Fal«»  information;  miscleraeanor. 

1 161  1 232 Physician  giving  fals«*  c<»rtificate. 

1U».1  'S7r» Penalty  when  Juror  takes  gift. 

115^4  377 Penalty  for  embractiry. 

PERSONAL  PROPERTY  LAW 

I9fi9  41 Rights  of  transferee  of  claim  or  demand. 

HUO  41 Transfer  of  claim. 

1912  41 Assignment  of  judgment. 

PRISON  LAW 

113  340 Charges  by  sheriff  for  food  prohibited. 

1 14  341 Gratuities  to  Sheriff  prohibited. 

115  342 Kates  of  charges  against  persons  arrested. 

1 16  343 Prisoner  kept  in  hou.se. 

117  344 Charges  for  rent  in  prison  prohibited. 

tr2t)]C»)  

122  347 Either  of  several  jails  may  be  us<*d. 

I'Xii  345 Civil  and  criminal  prisoners  to  Ih' kept seporftteL 

124  346 Males  and  females  to  be  kept  separate. 

1 26  348 Jail  physician. 

127  nl 3.15 Removal  of  sick  prisoner. 

125  349 Sale  of  liquor  in  jail. 

12*1*  3.'i0 Permit  to  bring  liquor  Into  jail. 

135  3.51 IX»signation  when  jail  unlit. 

136  352 Annulment  of  designation. 

137  353 Designation  of  jail  in  contiguous  county. 

143  354 Removal  of  i)risoners  in  case  of  fire. 

144  3."»6 Certain  officers  mjiy  make  designations  of  jails. 

145  357 JaiUiberties. 

1 46  3.58 Jail  liberties. 

147  359 I^aying  out  jail  liberties. 

148  3fl0 Resolution    estahilshing    Jail    liberties    to    be 

posted. 

2219  390 Care  of  prisoner's  proiM«rty;  application. 

2220  391 Care  of  prisoner's  property;  who  may  apply. 

2221  392 Care    of    prisoner's    proixTty;    creditor    must 

relinquish  security. 

2222  393 Care  of  prisoner's  property;  petition. 

2223  394 Care  of  prisoner's  projK-rty ;  copy  of  sentence 

and  affidavit. 

2224  395 Care   of   prisoner's    property;   proceedings  on 

presentation  of  pajKTs. 

2223  396 Care   of   prisoner's   proiK*rty;    proceedings  on 

H'tum  of  order. 

2226  397 Care  of  prisoner's  property;  order  apiK>inting 

trustee. 

2227  398 Care  of  prisoner's  property;  removal  of  trustee. 

2228  399 Care   of   prisoner's   property;   distribution    of 

property. 

(a)  S*^-tion  120  of  the  Code,  relating  to  jail  In  New  York  city,  was  also 
repealed  by  the  Prison  Law  and  transferred  to  section  420  thereof. — Ed. 
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2229  400 Care  of  prisoner's  property;  property   to    b*5 

delivt^reci  to  prisoner  on  discharife. 

2230  401 Care    of   prisoner's   property;   application    of 

article. 

PUBLIC  OFFICERS  LAW 

961  pt,  68 Per5?ons  bavlng  custody  of  papers  In  public 

office  to  search  tiles  and  make  transcripts. 
247l-a  80 Delivery  of  public  books  and  pajjers. 

3280  pt.  67 Fees  of  public  olRcers. 

3281  67 Fees  of  public  olRcers. 

3282  67 Fees  of  public  olflcc-rs. 

3286  70 Accounting  for  fees  generally. 

3289                  69 Fee  for  administering  certain  official  oaths  pro- 
hibited. 
3291                  68 Allowance  of  additional  fees  and  expenses. 

STATE  FINANCE  LAW 

20  pt.  46 Exi>ense   of  printing  calendars  for  appellate 

division  to  be  state  charge. 

39  pt.  46 Expense  of  certain  court  notices  to  l)e  state 

charge. 

226  pt.  46 Expense  of  publication  of  terms  of  appellate 

division  to  be  state  rtiargt-. 

233  pt.  46 Expen.se  of  publication  of  terms  of  supreme 

court  to  be  state  charge. 

744  pt,  4 Comptroller's  supervision  of  fiinds  paid    into 

court. 

3295  46 Comptroller  to  audit  and  pay  certain  fees  and 

charges. 
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CONSTITUTION  OF  NEW  YORK 


^ 


CONSXIXUXION 


OF 


THE  STATE   OF   NEW   YORK 

ADOPTED   NOVEMBER   6,    1894. 


PREAMBLE. 

We,  the  people  of  the  State  of  New  York,  grateful  to  Almighty 
God  for  our  freedom,  in  order  to  secure  its  bh>88iiigs,  do  estabUsh 
thda  Constitution. 

article:  first. 

Sec.    1.  Persons  not  to  be  disfranchised. 
I  2.  Trial  bj  Jury. 

3.  Freedom  of  worship;  religious  IftMsrty. 

4.  Habeas  corpus. 

6.  ExcesslTG  bail  and  Ones. 

6.  BUI  of  rights. 

7.  Compensation   for  taking  private   property;    private    roads;    drainage 

of  agrlcaltural  lands. 
&  Freedom  of  speech  and  press;  crimlnnl  prosecutions  for  libel. 
9.  Bight   to  assemble  and  petition;   divorces;   lotteries,   pool-selling  and 

gambling,  laws  to  prevent. 

10.  Encheats. 

11.  Feudal  tenures  abolished. 

12.  Allodial  tennr<'«. 

13.  Leas4*8  of  agricultural  lands. 

14.  Fines  and  quarter-sales  sbolisbed. 

15.  Purchase  of  lands  from  Indians. 

16.  Common  Isw  end  arts  of  the  colonial  smi  state  leginlntures. 

17.  Grants  of  land  made  by  the  king  of  Great  Britain  since   1775;  prior 
•  grants. 

1&  Damages  for  Injuries  causing  death. 

I  1.  Peraona  not  to  be  dlafrancliflaed. 

Xo  member  of  this  State  shall  be  dis-frnnchiscd,  or  deprived  of 
«ny  of  the  rights  or  privileges  st*furod  to  any  citizen  thereof, 
nnlesB  by  the  law  of  the  land,  or  the  judgment  of  his  peers. 

Const    1840.  art.  I.  I  1. 

fi  2.  Trial  lir  Jury. 

The  trial  by  jury  in  all  cases  in  which  it  has  been  heretofore 
used  shall  remain  inviolate  forever;  but  a  jury  triq,!  may  be 
Waived  by  the  parties  in  all  civil  cases  in  the  manner  to  be  pre- 
scribed by  law. 

Coast    1346,  art.  Ip  I  2. 
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I  3.  Freedom   of  -^vornhlp;   rellnrloufi  liberty. 

Tbe  free  exercise  and  enjoyment  of  religious  iw'ofession  and 
worship,  without  discrimination  or  preference,  shali  foreyer  be 
allowed  in  this  State  to  all  mankind;  and  no  person  shall  be  ren- 
dered incompetent  to  be  a  witness  on  account  of  his  opinions 
on  matters  of  religious  belief;  but  the  liberty  of  conscience 
hereby  secured  shall  not  be  so  construeil  as  to  excuse  acts  of 
licentiousness,  or  justify  practices  inconsistent  with  the  peace 
or  safety  of  this  State. 

Gonet    3848,  art.  I,  |  3. 

I  4.  Habeas  corpna. 

The  priyilege  of  the  writ  of  habeas-  corpus>  shall  not  be  sus- 
pended, unless  when,  in  cases  of  rebellio;n  or  mvasiou,  the  public 
safety  may  require  its  suspension. 

Const.    1846.  art.  I,  |  4. 

I  6.  Bxcesslve  ball  and  flnen. 

Excessive  bail  shall  not  be  required  nor  exceasive  fines  im- 
posed, nor  shall  cruel  and  unusual  punishments  be  inflicted,  nf>r 
shall  witnesses  be  unreasonably  detained. 

Const.    1846.  art.  I,  f  6. 

I  6.  Bill  of  rigrtata. 

No  person  sAiall  be  held  to  answer  for  a  capital  or  otherwise 
infamous  crime  (except  in  cases  of  impeachment,  and  in  cases 
of  militia  when  in  actual  service,  and  the  land  and  naval  forc*»s 
in  time  of  war,  or  which  this  Sfate  may  keep  with  the  consent 
of  Congress  in  time  of  peace,  and  in  cases  of  petit  larceny,  under 
the  regulation  of  the  Legislature),  unless  oa  prLseutmeut  or  in« 
dictment  of  a  grand  jury,  and  in  any  trial  in  any  court  whatevcT 
the  party  accused  shnll  be  allowed  to  appear  and  defend  in  p*  r- 
son  and  with  counsel  as  in  civil  actions.  No  perswn  shall  be 
subject  to  be  twice  put  in  jeonardy  for  the  same  offense;  nor  Rhnll 
he  be  compelhnl  in  any  criminal  case  to  be  a  wit  news  against  him- 
self; nor  be  deprived  of  life,  liberty  or  property  without  due 
process  of  law;  nor  shall  private  property  be  taken  for  public 
use,  without  just  compensation. 

Const.    1846.  art.  I.  6  6.      . 

9  7.  (*onipen»atloii  for  takiiiR  itrivate  propertri  private 
roads)  drainaffe  of  aRrlcnItaral   landn. 

When  private  property  shall  be  taken  for  any  public  use,  the 
compensation  to  be  made  therefor,  when  such  compensation  is 
not  made  by  the  State,  shall  be  ascertained  by  a  jury,  or  by  not 
less  than  three  commissioners  appointed  by  a  court  of  record, 
as  shall  be  pi»scribed  by  law.  rrivate  roads  may  be  opened  in 
the  manner  to  be  pres<-nbed  by  law;  but  in  every  case  the  neci^- 
sity  of  the  road  and  the  amount  of  all  da  mace  to  be  sustained 
by  the  opening  thereof  s?hnll  bo  first  deterniined  by  a  jury  of 
freeholders,  and  such  amount,  together  with  the  expenses  of  the 

Kroceeding,  shall  be  paid  by  the  pc^rson  to  be  bent'fited.    Oenera! 
iwg  may  be  passed  permitting  the  owners  or  occupants  of  agri- 
cultural lands  to  construct  and  maintain  for  the  drainage  thereof, 
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oecesBary  drains^   ditches  and  dykes  upon  the  lands  of  otii^-s, 
nnder  proper    restrictions  and   with  just  compensation,   but  no 
9peciaJ  hws  shall  be  enacted  for  such  purposes. 
CoBit.    184e.  art.  I,  |  7. 

I  8.  Freed om  of  speeeli  and  press  |  criminal  prosecn« 
tloBs  for  libel. 

Erery  citizen  may  fredy  speak,  write  and  publish  his  senti- 
ments on  all  subjects,  being  responsible  for  the  abuse  of  that 
right;  and  no  law  ^all  be  passed  to  restrain  or  abridge  the 
liberty  of  speech  or  of  the  press.  In  all  criminal  prosecutions 
or  indictments  for  libels,  the  truth  may  be  given  in  evidence  to 
the  jury;  and  if  it  shall  appear  to  the  jury  that  the  matter 
charged  as  libelous  is  true,  and  was  published  with  good  motives 
and  for  justifiable  ends,  the  party  shaH  be  acquitted;  and  the 
jury  shall  have  the  right  to  determine  the  law  and  the  fact. 

Court.    1846.  art.  I,  f  8. 

I  9.  Rlirl&t  to  aaaemble  and  petition;  dlvorcea;  lotteries, 
pool-oelliny  and  vambllnary  la^ra  to  prevent. 

No  law  shaU  be  passed  abridging  the  right  of  the  people  peace- 
ably to  assemble  and  to  petition  the  government,  or  any  de- 
partment thereof;  nor  shall  any  divorce  be  granted  otherwise  than 
by  due  judicial  proceedings;  nor  shall  any  lottery  or  the  sale  of 
lottery  tickets,  pool-selling,  book-making,  or  any  other  kind  of 
pimbling  hereafter  be  authorized  or  allowed  within  this  State; 
and  the  Legislature  shall  pass  appropriate  laws  to  prevent  offenses 
against  any  of  the  provisions  of  this  section. 

Canst.    1846,  art.  I,  f  10. 

S  lO.  Baeheata. 

The  people  of  this  State,  in  their  right  of  sovereignty,  are 
deemed  to  possess  the  original  and  ultimate  property  in  and  to 
all  lands  within  the  jurisdiction  of  the  State;  and  all  lands  the 
title  to  which  shall  fail,  from  a  defect  of  heirs,  shall  revert,  or 
escheat  to  the  people. 

Oomt.    1846.  art.  I,  i  11. 

I  11.  Feudal  tenures  abollahed. 

All  feudal  tenures  of  every  deocription,  with  all  their  incidents, 
are  declared  to  be  abolished,  saving  however,  all  rents  and  ser- 
vices certain  which  at  any  time  heretofore  have  been  law^fuUy 
created  or  reserved.  x 

Const.   J846,  art.  I,  }  12. 

{12.  Allodial  tenures. 

An  lands  within  this  State  are  declared  to  be  allodial,  so  that, 
subject  only  to  the  liability  to  escheat,  fthe  entire  and  absolute 
property  is  vested  in  the  owners,  according  to  the  nature  of  their 
respective  estates. 

Coost.    1846.  art.  I.  |  13. 

f  IS.  Leanea  of  a«rrleultnral  lands. 

No  lease  or  grant  of  agricultural  land,  for  a  longer  period  than 
twelve  years,  hereafter  made,  in  which  shall  be  reserved  any  rent 
or  service  of  any  kind,  shall  be  valid. 

OoDst.    1846,  art.  I,  f  14. 
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I  14.  Fines  and  qaarter-nalcii  abollalted. 

All  fines,  quarter-sales  or  other  like  restraints  upon  alienation, 
reserved  in  any  grant  of  land  hereafter  to  bo  made,  shall  be  void. 
Const.    1846,  art.  I.  |  15. 

I   15.  ParchaMe    of  InndH   of   Indians. 

No  purchase  or  contract  for  the  sale  of  lands  in  this  State, 
made  since  the  fourteenth  day  of  October,  one  thousand  s>eveii 
hundred  and  seventy-five;  or  which  may  hereafter  be  made,  of, 
or  with  the  Indians,  shall  be  valid,  unless  made  under  the  author- 
ity,  and  with  the  consent  of  the  Legislature. 

Const.    1846.  art.  I.  I  16. 

I  16.  Common  la^iv  and  acts  of  the  colonial  and  sta.te 
leiTlslatnres. 

Such  parts  of  the  common  law,  and  of  the  acts  of  the  Legis- 
lature of  the  colony  of  New  York,  as  together  did  form  the  law 
of  the  said  colony,  on  the  nineteenth  day  of  April,  one  thousand 
seven  hundred  and  seventy -five,  and  the  resolutions  of  the  CJon- 
grees  of  the  said  colony,  and  of  the  conventdon  of  the  State  of 
New  York,  in  force  on  the  twentieth  day  of  April,  one  thoiisand 
seven  hundred  and  seventy-seven,  which  have  not  since  expired, 
or  been  repealed  or  altered;  and  such  acts  of  the  Legislature 
of  tins  State;  as  are  now  in  force,  shall  be  and  continue  the  law 
of  this  State,  subject  to  such  alterations  as  the  Legislature  shall 
make  concerning  the  same.  But  all  such  parts  of  the  common 
law,  and  such  of  the  said  acts,  -or  parts  thereof,  as  are  repugnant 
to  this  Constitution,  are  hereby  abrogated. 

Const.    1846,  art.  I,  5  17. 

f  17.  Grants  of  land  made  by  the  klnir  of  Great  Britain 
since  1776 1  prior  grants. 

All  grants^  of  land  within  this  State,  made  by  the  king  of 
Great  Britain,  or  persons  acting  under  his  authority,  after  the 
fourteenth  day  of  October,  one  thousand  seven  hundred  and  s<?v- 
enty-five,  shall  be  null  and  void;  but  nothing  contained  in  this 
Constitution  shall  affect  any  grants  of  land  within  this  Stato, 
made  by  the  authority  of  the  said  king  or  his  predecessors,  or  shali 
annul  any  charters  to  bodies  politic  and  corporate,  by  him  or 
them  made,  before  that  day;  or  shall  affect  any  such  grants  or 
charters  since  made  by  this  State,  or  by  persons  acting  under  its 
authority;  or  shall  impair  the  obligation  of  any  debts  contracted 
by  the  State,  or  individuals,  or  bodies  corporate,  or  any  other 
rights  of  property,  or  any  suits,  actions,  rights  of  action,  or  other 
proceedings  in  courts  of  justice. 

Const.    1846,  art.  I,  }  18. 

I   18.  Damages  for  Injuries  cnnslnir  death. 

The  right  of  action  now  existing  to  recover  damages  for  in- 
juries resralting  in  death,  shall  never  be  abrogated;  and  the 
amount  recoverable  shall  not  be  subject  to  any  statutory  limita- 
tion. 

New. 
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ARTICLE]    SBCOND. 

8m.    1.  Qnalffleatton  of  Toten. 

2.  Penoofl  ezcloded  from  right  of  Boffrage. 

3w  Certain  occupatloDS  and  conditions  not  to  afft'Ct  rcsidcDce. 

4.  Registration  and  election  laws  to  be  passed. 

5.  ICaoncr  of  rotlng. 

6.  Registration  and  election  boards  to  be  non-partisan,  except  at  town 

and  Tillage  elections. 

I  1.  <|«s11lleatfoit  of  T-otera. 

Every  male  citizen  of  ttie  age  of  twenty-ono  years,  who  shall 
hare  been  a  citizen  for  ninety  days,  and  an  iuhabilant  of  this 
State  one  year  next  preceding  an  election,  and  for  the  last  fonr 
months  a  resident  of  the  county,  and  for  the  last  thirty  days  a 
resident  of  the  election  district  in  which  he  may  offer  his  vote, 
shall  be  entitled  to  vote  at  such  election  in  the  election  distrit-l: 
of  whirh  he  shall  at  the  time  be  a  resident,  and  not  elsewhere, 
for  all  ofiBcers  that  now  are  or  hereafter  may  be  elective  by  the 
people,  and  upon  all  questions  which  may  be  submitted  to  the 
Tote  of  the  people,  provided  that  in  time  of  war  no  elector  in 
the  actnal  military  service  of  the  State,  or  of  the  TTnited  States. 
in  the  army  or  navy  thereof,  shall  be  deprived  of  his  vote  by 
reason  of  his  absence  from  such  election  district;  and  the  Legis- 
lature shall  have  power  to  provide  the  manner  in  which  and  the 
time  and  place  at  which  such  absent  electors  may  vote,  and  for 
the  return  and  canvass  of  their  votes  in  the  election  district  in 
which  they  respectively  reside. 

Const.    1S16,  art.  II,  S  1. 

f  2.  Peraona  excluded  from  the  rinrlit  of  aairracre. 

No  person  who  shall  receive,  accept,  or  offer  fo  receive,  or  pay, 
offer  or  promise  to  pay,  contribute,  offer  or  promise  to  contribute 
to  another,  to  be  paid  or  used,  any  money  or  other  valuable  thing 
as  a  compensation  or  reward  for  the  giving  or  withholding  a 
vote  at  an  election,  or  who  shall  make  any  promise  to  influence 
the  giving  or  withholding  any  such  vote,  or  who  shall  make  or 
become  directly  or  indirectly  interested  in  any  bet  or  wager  de- 
pending upon  the  result  of  any  election,  shall  vote  at  such  ele<'- 
t»n;  and  upon  challenge  for  such  cjiuse,  the  person  so  chal- 
lenged, before  the  ofBcers  authorized  for  that  purpose  shall  re- 
ceive his  vote,  shall  swear  or  amrni  before  such  «.Hi:i.rs  tlinf  he 
has  not  received  or  offf^wl,  does  not  e\iK'<t  to  receive,  has  not 
paid,  offered  or  promised  to  pay,  contributed,  offered  or  promised 
to  contribute  to  another,  to  be  paid  or  used,  any  money  or  other 
valuable  thing  as  a  compensation  or  n-ward  for  the  giving  or 
withholding  a  vote  at  such  election,  and  has  not  inaih'  anv 
promise  to  influence  the  giving  or  withholding  of  anv  sueh  vote, 
nor  made  or  become  directly  or  indirectlv  interest<'<i  in  any  Ix't 
or  wager  depending  upon  the  result  of  su«h  eh»(ti(ui.  The  Legis- 
lature shall  enact  laws  excluding  from  the  right  n(  suffrage  all 
persons  convicted  of  bribery  or  of  any  infamous  crime. 

Owst.    1840,  art.  II,  f  2. 
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I  3.  Certain  occnpatlonii  and  eondltlona  not  to  aif««;t 
realdence. 

For  the  purpose  of  voting,  no  person  shall  be  deemed  to  have 
gained  or  lost  a  rearid-ence,  by  reason  of  his  presence  or  absence, 
while  employed  in  the  service  of  the  United  States;  nor  while 
engaged  in  the  navigation  of  the  waters  of  this  State,  or  of  the 
United  States,  or  of  the  high  seas;  nor  while  a  srtudent  of  any 
seminary  of  learning;  nor  while  kept  at  any  almshouse,  or  other 
asylum,  or  institution  wholly  or  partly  supported  at  public  ex- 
pense or  by  charity;  nor  while  confined  in  any  public  prison. 

Const.    1846,  art.  II,  i  3. 

{  4.  Rearlstratlon  and  eleetlon  la^iVH  fo  be  passed. 

Laws  shall  be  made  for  ascertaining,  by  proper  proofs,  the 
citizens  who  shall  be  entitled  to  the  right  of  suffrage  hereby  es- 
tablished, and  for  the  registration  of  voters;  which  registration 
shall  be  completed  at  least  ten  days  before  each  election.  Suc-h 
registration  shall  not  be  required  for  town  and  village  elections 
except  by  express  provision  of  law.  In  cities  and  villages  having 
five  thousand  inhabitants  or  more,  according  to  the  last  pre- 
.  ceding  State  enumeration  of  inhabitants,  voters  shall  be  registertnl 
upon  personal  application  only;  but  voters  not  residing  in  such 
cities  or  villages  shall  not  be  required  to  apply  in  person  for 
registration  at  the  first  meeting  of  the  oflScers  having  charge  of 
the  registry  of  voters. 
Const.    1846,  art.  II.  »  4. 

f  6.  Manner  of  voting:. 

All  elections  by  the  citizens,  except  for  such  town  officers  as 
may  by  law  be  directed  to  be  otherwise  chosen,  shall  be  by  ballot, 
or  by  such  other  method  as  may  be  prescribed  by  law,  provided 
that  secrecy  in  voting  be  preserved. 

Const.    1846,  art.  Il'  (  5. 

$  6.  Reirlstratlon  and  election  boards  to  be  bi-partisan, 
except  at  toivn  and  -vlllafire  elections. 

All  laws  creating,  regulating  or  affecting  boards  or  officers 
charged  with  the  duty  of  registering  voters,  or  of  distributing 
ballots  at  the  polls  to  voters,  or  of  receiving,  recording  or  count- 
ing votes  at  elections,  s-hall  secure  equal  representation  of  thfe 
two  political  parties  which,  at  the  general  election  next  preceding 
that  for  which  mich  boards  or  otficers  are  to  serve,  cast  the  high- 
est and  the  next  highest  number  of  votes.  All  such  boards  and 
officers  shall  be  appointed  or  elected  in  such  manner,  and  upon 
the  nomination  of  such  representatives  of  said  parties  respectively, 
as  the  Tvegislature  may  direct.  Existing  laws  on  this  subject 
shall  continue  until  the  Legislature  shall  otherwise  provide.  Thia 
section  shall  not  apply  to  town  meetings,  or  to  village  elections. 
MfW. 
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article:  third. 

Sec.    1.  Le^IalatlTe  powprs. 

%  NiuDber  and  terxnji  of  sfnatora  and  ajMombljmen. 

5.  8ra«te  districu. 

4.  EDameratloDB  and  rrapportiooments. 

fi.  Apportionment  of  assemblymen;   creation  of  aflsembly  dlatiicta. 

6.  Compenaatlon  of  members. 

7.  CtTil  anMrintments  of  mombers  void. 

8.  IVrwma  dlnquallfied  from  being  members. 

9.  Time  of  elcrtSona. 

10.  Poirers  of  each  house. 

11.  Journals;  open  sessions;   adjournments. 

12.  Members  not  to  be  questioned  for  speeches. 
IX  Bills  may  originate  in  either  boose. 

14.  Enacting  clause  of  bills. 
IJk  Manner  of  passing  bills. 

16.  Private  and  local  bills  not  to  embrace  morf^  than  one  subject. 

17.  Existing  law  made  applicable  to  be  inserted. 

15.  Casea  In  which  private  and  local  bills  shall  not  be  passed;   restrlc* 

tiona  as  to  laws  authorizing  street  railroads. 
19.  Private  claims  not  to  be  audited  by  legislature. 
90.  Two-thirds  bills. 

21.  Appropriation  bills. 

22.  Bcstrlctiona  as  to  provisions  in  the  spproprlatlon  or  supply  bills. 

23.  Certsin  sections  not  to  apply  to  commission  bills. 

24.  Tax  bills  to  state  tax  distinctly. 

25.  When  ayes  and  nays  necessary;  three>flfths  to  constitute  quorum. 

28.  Boards  of  supervisors. 
27.  Local  legislative  powers. 

2R.  Rxtra  compensation  prohibited. 

29.  Prison  labor;  contract  system  abolished. 

I  t.  l^KimlwLtlyr^  pofrerN. 

The  legislatiye  power  of  this  State  shall  he  vested  in  the  Senate 
tod  Aasemblj. 
Gout    1846.  art.  Ill,  t  1. 

i  S.  Hamber  and  ternm  of  menatorm  and   aaiieniHiynien. 

The  Senate  ahall  consist  of  fifty  members,  except  as  hereinafter 
pTOTided.  The  senators  elected  in  the  year  one  thousand  eijrht 
aiindred  and  ninety-five  shall  hold  their  offices  for  throe  yi^ars, 
aad  their  successors  shall  be  chosen  for  two  years.  Tlio  Assem- 
bly sluin  consist  of  one  hundred  and  fifty  members  who  shall  be 
chosen  for  one  year. 

GoosL    18*^  art.  Ill,  i  2. 

I  S.  Senate  diatrlcta. 

The  State  shall  be  divided  into  fifty  districts  to  be  called  sen- 
ate districts,  each  of  which  shall  choose  one  senator.  The  dis- 
tricts shall  be  numbered  from  one  to  fifty,  inclusive. 

District  number  one  (1)  shall  consist  of  the  counties  of  Suffolk 
and  Richmond. 

iHstrict  number  two  (2)  shall  consist  of  the  county  of  Queens. 

District  number  three  (3)  shall  consist  of  that  part  of  the 
(wunty  of  Kings  comprising  the  first,  second,  third,  fourth,  fifth 
and  sixth  wards  of  the  city  of  Brooklyn. 

Di??trict  number  four  ^4)  shall  consist  of  that  part  of  the  county 
of  Kings  comprising  the  seventh,  thirteenth,  nineteenth  and 
twenty-first  wards  of  the  city  of  Brooklyn 

District  number  fire  (5)  shall  consist  of  that  part  of  the  county 
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of  Kings  comprising  the  eighth,  tenth,  twelfth  and  thirtieth  wards 
of  the  city  of  Brooklvn,  and  the  ward  of  the  city  of  Brooklyn 
which  was-  formerly  tne  town  of  Graveseiid. 

District  number  six  (0)  shall  consist  of  that  part  of  the  county 
of  Kings  comprijring  the  ninth,  eleventh,  twentieth  and  twenty- 
second  wards  of  the  city  of  Brooklyn. 

District  number  seven  (7)  shall  consist  of  that  part  of  the 
connty  of  Kings  comprising  the  fourteenth,  fifteenth,  sixteenth 
and  seventeenth  wards  of  the  city  of  Brooklyn. 

District  number  eight  (8)  shall  consirt  of  th-at  part  of  the  county 
of  Kings  comprising  the  twenty-third,  twenty-fourth,  twenty- 
fifth  and  twenty-ninth  wards  of  the  city  of  Brooklyn,  and  the 
town  of  Flatlnnds. 

District  number  nine  (0)  shall  consist  of  that  part  of  the  connty 
of  Kings  comprising  the  eighteenth,  twenty-sixth,  twenty-sev- 
enth and  twenty -eighth  wards  of  the  city  of  Brooklyn. 

District  number  ten  (10)  shaH  consist  of  that  part  of  the  county 
of  New  York  within  and  bounded  by  a  line  beginning  at  Canal 
street  and  the  Hudson  river,  and  running  thence  along  Canal 
street,  Hudson  street,  Dominick  street,  Varick  street,  Broome 
street,  Sullivan  strw^t,  Spring  street,  Broadway,  Cannl  street, 
the  Bowery,  Division  street.  Grand'  street  and  Jackson  stnH»t,  to 
the*  East  river  and  thence  around  the  southern  end  of  Manhattan 
island,  to  the  place  of  beginning,  and  also  Governor's,  Bedloe's 
and  Ellis  islands. 

District  number  eleven  (11)  shall  consist  of  that  part  of  the 
county  of  New  York  lying  north  of  district  number  ten,  and  within 
and  bounded  by  a  line  boginning  at  the  junction  of  Broadway  and 
Canal  street,  and  running  thence  along  Broadway,  Fourth  street, 
the  Bowery  and  Third  avenue,  St.  Mark's  place.  Avenue  A, 
Seventh  street.  Avenue  B,  Clinton  street,  Rivington  street,  Nor- 
folk street.  Division  street,  Bowery  and  Canal  street,  to  the 
place  of  beginning. 

District  number  twelve  (12)  shall  consist  of  that  part  of  the 
county  of  New  York  lying  north  of  districts  numbers  ten  and 
eleven  and  within  and  bounded  by  a  line  beginning  at  Jackson 
street  and  tbe  East  river,  and  running  thence  through  Jackson 
stre(»t,  Grand  street.  Division  street.  Norfolk  stre<'t,  Rivington 
street,  Clinton  street.  Avenue  B.  Sev<Mith  street.  Avenue  A, 
St.  Mark's  place.  Third  avenue.  East  Fourt«'enth  street  to  the 
East  river,  and  along  the  East  river,  to  the  place  of  beginning. 

District  number  thirteen  (IH)  shall  consist  of  that  part  of  th-.^ 
county  of  New  York  lying  north  of  distri«t  number  ten.  and 
within  and  bounded  by  a  line  beginning  at  the  Hudson  river  at 
the  foot  of  Canal  street,  and  ruunintr  thence  along  (>anal  street, 
Hudson  street,  I>ominick  street,  Varick  street,  Broome  street, 
Sullivan  street.  Spring  street,  Broadway.  Fourth  street,  the  Bow- 
ery and  Third  avenue.  Fourteenth  8tre<»t,  Sixth  avenue.  West 
Fifteenth  street,  St^venth  aveime.  West  Nineteenth  street.  Eighth 
avenue.  West  Twentieth  street,  and  the  Hudson  river,  to  the 
place  of  beginning. 

District  number  fourteen  (14)  shall  consist  of  that  part  of  the 
county  of  New  York  lying  north  of  districts  numbers  twelve  and 
thirteen,  and  within  and  bounded  by  a  line  beginning  at  East 
Fourteenth  street  and  the  East  river,  and  running  thence  along 
East  Fourteenth  street,  Irving  place.  East  Nineteenth  street. 
Third  avenu«»»East  Twenty-third  street,  Lexington  avenue.  East 
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Fifty-third  street.  Third  arenue.  Enst  Fifty-second  street,  and 
the  F^st  river,  to  the  place  of  beginning. 

District  number  fifteen  (IH)  shall  consist  of  that  part  of  the 
county  of  New  York  lying  north  of  dintrict  number  thirteen,  and 
within  and  bounded  by  a  line  beginning  at  the  junction  of  West 
Foorteenth  street  and  Sixth  avenue,  and  running  thence  along 
Sixth  avenne.  West  Fifteenth  street,  Serenth  avenue,  West  For- 
tieth street.  Eighth  avenue,  and  the  transverse  road  across  Cen- 
tral park  to  Ninety-seventh  street.  Fifth  avenne.  East  Ninety- 
sixth  street,  I^xington  avenue,  Bast  Twenty-third  street.  Third 
avenue,  East  Nineteenth  street,  Irving  place  and  Fourteenth 
street,  to  the  place  of  beginning.  • 

District  number  sixteen  (16)  shall  consist  of  that  part  of  the 
county  of  New  York  lying  north  of  district  number  thirteen,  and 
within  and  bounded  by  a  line  beginning  at  Seventh  avenue  and 
West  Nineteenth  street,  and  running  thence  along  West  Nine- 
te<»nth  street.  Eighth  avenue,  West  Twentieth  street,  the  Hudson 
river,  Wf^t  Forty-sixth  street.  Tenth  avenue.  West  Forty-third 
street  Eighth  avenue.  West  Fortieth  street  and  Seventh  avenue, 
to  the  place  of  beginning. 

District  number  seventeen  (17)  shall  consist  of  that  part  of  the 
county  of  New  York  lying  north  of  district  number  sixteen,  and 
within  an<1  bounded  by  a  line  beginning  at  the  junction  of  Eighth 
avenue  and  West  Forty-third  street,  and  running  thence  along 
West  Forty-third  street,  Tenth  avenue,  W^est  Forty-sixth  street, 
the  Hudson  rtver,  W^est  Eighty-ninth  street,  Tenth  or  Amsterdam 
avenue.  West  Eighty-sixth  street,  Ninth  or  Columbus  avenue. 
West  Eighty-first  street  and  Eighth  avenue,  to  the  place  of 
beginning. 

District  number  eighteen  (18)  shall  consist  of  that  part  of  the 
county  of  New  York  lying  north  of  district  number  fourteen,  and 
within  and  bounded  by  a  line  beginning  at  the  junction  of  East 
Fifiy-second  street  and  the  East  river,  and  running  thence  along 
East  Fifty-second  street.  Third  avenue.  East  Fifty-third  street, 
I<exington  avenue,  Bast  Eighty-fourth  street.  Second  avenue, 
East  Eighty-third  street  -and  the  Bast  river,  to  the  place  of  be- 
ginning: and  also  Blackwell's  island. 

District  number  nineteen  (19)  shall  consist  of  that  part  of  the 
county  of  New  York  lying  north  of  district  number  seventeen, 
and  within  and  bounded  by  a  line  beginning  at  West  Eighty- 
ninth  street  and  the  Hudson  river,  and  running  thence  along  the 
Hudson  river  and  Spuyten  Duyvil  creek  -around  the  northern  end 
of  Manhattan  island;  thence  southerly  along  the  Harlem  river  to 
the  north  end  of  Fifth  avenne;  thence  along  Fifth  avenue.  East 
One  Hundred  and  Twenty-ninth  street,  Fourth  or  Park  avenue, 
East  One  Hundred  and  Tenth  street.  Fifth  avenue,  to  trans- 
verse road  across  Central  park  at  Ninety-seventh  street,  Eighth 
avenue.  West  Eighty-first  street,  Ninth  or  Columbus  avc'nue. 
West  Eighty-sixth  street.  Tenth  or  Amsterdam  avenue  and  West 
Eighty-ninth  street,  to  the  place  of  beginning. 

District  number  twenty  (20)  shall  c*onsist  of  that  part  of  the 
county  of  New  York  lying  north  of  districts  numbers  eighteen 
and  fifteen,  and  within  and  bounded  by  a  line  beginning  at  East 
Eighty-third  street  and  the  East  river,  ninninc  thonre  through 
Bast  Eighty-third  street,  Second  avenue,  Enst  Eitrhtv-fourth 
street,  I>exington  avenue,  Enst  Ninety-sixth  street.  Fifth  avenue, 
East  One  Hundred  and  Tenth  street,  Fourth   or  Park  avenue, 
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East  One  Hundred  and  Nineteenth  street  to  the  Htirlem  river, 
and  along  the  Harlem  and  East  rivers,  to  the  place  of  beginning; 
and  also  Randall's  island  akid  Ward's  island. 

All  the  above  districts  in  the  co'iinty  of  New  York  bounded  upon 
or  along  the  boundary  waters  of  the  county,  shall  be  deemed  to 
extend  to  the  county  line. 

District  number  twenty-one  (21)  Rhall  consist  of  that  part  of  the 
county  of  New  York  lying  north  of  districts  numbers  ninotc^n 
and  twenty,  within  and  bounded  by  a  line  beginning  at  East  One 
Hundred  and  Nineteenth  street  and  the  Harlem  river,  and  running 
thence  aloag  Bast  One  Hundred  and  Nineteenth  street,  Fourth 
or  Park  avenue.  One  Hundred  and  Twenty-Ninth  street,  Fifth 
avenue  and  the  Harlem  river  to  the  place  of  beginning;  and  all 
that  part  of  the  county  of  New  York  not  hereinbefore  describe<l. 

District  number  twenty-two  (22)  shall  consist  of  the  county  of 
Wc^stchester. 

District  number  twenty-three  f23)  shall  consist  of  the  counties 
of  Orange  and  Rockland. 

District  number  twenty-four  (^24)  shall  consist  of  the  counties 
of  Dutchess.  Columbia  and  Putnam. 

District  number  twenty-five  (25)  shall  consist  of  the  counties  of 
Ulster  and  Greene. 

District  number  twenty-six  (2(\)  shall  consist  of  the  counties  of 
Delaware,   Chenango  and  Sullivan. 

District  number  twenty-s<»ven  (27)  shall  consist  of  the  counties 
of  Montgomery,   Fulton,  Hamilton   and  Schoharie. 

District  number  twenty-eight  (28)  shall  consist  of  the  counties 
of  Saratoga,  Schenectady  and  Washington. 

District  number  twenty-nine  (29)  shall  consist  of  the  county  of 
Albany. 

District  number  thirty  (30)  shall  consist  of  the  county  of  Rens- 
selaer. 

District  number  thirty-one  (31)  shall  consist  of  the  counties  of 
Clinton,  Essex ,  and  Warren. 

District  number  thirty-two  (32)  shall  consist  of  the  counties  of 
St.  Lawrence  and  Franklin. 

District  number  thirty-three  (33)  shall  consist  of  the  counties 
of  Otsego  and  Herkimer. 

District  number  thirty-four  (34)  shall  .consist  of  the  county  of 
Oneida. 

District  number  thirty-five  (35)  shall  consist  of  the  counties  of 
.Teflferson  and  Lewis, 

District  number  thirty-six  (3(5)  shall  consist  of  the  county  of 
Onondaga. 

District  number  thirty-seven  (37)  shall  consist  of  the  counties 
of  Oswego  and  Madison. 

District  number  thirty-eight  (38)  shall  consist  of  the  counties 
of  Broome,  Cortland  and  Tioga. 

District  number  thirty-nino  (30)  shall  consist  of  the  counties  of 
Cayuga  and  Seneca. 

District  number  forty  (40)  shall  consist  of  the  counties  of 
Chemung,  Tompkins  and  Schuyler, 

District  number  forty-one  (41)  shall  consist  of  the  counties  of 
Steuben  and  Yntes. 

District  number  forty-two  (42)  shall  consist  of  the  counties  of 
Ontario  and  Wnyne. 

District  number  fx)rty-three  (43)  shall  consist  of  that  part  of  th€ 
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connty  of  Monroe  comprising  the  towns  of  Brighton,  Henrietta, 
Irondequoit,  Mendon,  Ponfield,  Perinton,  Pittsford,  Rnnh  and 
Webster,  and  the  fourth,  sixth,  seventh,  eighth,  twelfth,  thir- 
teenth, fourteenth,  sixteenth,  seventeenth  and  eighteenth  wards 
of  the  citj  of  Rochester,  as  at  present  constituted. 

District  number  forty-four  (44)  shall  consist  of  that  part  of  the 
connty  of  Monroe  comprising  the  towns  of  Chili,  Clarkson,  Gates, 
Greece,  Hamlin,  Ogden,  Parma,  Riga,  Sweden  and  Wheatland, 
and  the  firs»t,  second,  third,  fifth,  ninth,  tenth,  eleventh,  fifteenth, 
nineteenth  and  twentieth  wards  of  the  city  of  Rochester,  as  at 
present  consrtituted. 

District  number  forty-five  (45)  shall  consist  of  the  counties  of 
Niagara,  Genesee  and  Orleans. 

District  nnmber  forty-six  (46)  shall  consist  of  the  counties  of 
Allegany,   Livingston  and  Wyoming. 

District  number  forty-seven  (47)  shall  consist  of  that  part  of 
the  county  of  Erie  coroprising  the  first,  second,  third,  sixth,  fif- 
teenth, nineteenth,  twentieth,  twenty-first,  twenty -second,  twenty- 
third  and  twenty-fourth  wards  of  the  city  of  Buffalo,  as  at  present 
constituted. 

District  number  forty-eight  (48)  shall  consist  of  that  part  of 
the  county  of  Erie  comprising  the  fourth,  fifth,  seventh,  eighth, 
ninth,  tenth,  eleventh,  twelfth,  thirteenth,  fourteenth  and  six- 
teenth wards  of  the  city  of  Buffalo,  as  at  present  constituted. 

District  number  forty-nine  (49)  shall  consist  of  that  part  of  the 
connty  of  Erie  comprising  the  seventeenth,  eighteenth  and  twenty- 
fifth  wards  of  the  city  of  Buffalo,  as  at  present  constituted;  and 
all  the  remainder  of  the  said  county  of  Erie  not  hereinbefore 
described. 

District  number  fifty  (50)  shall  consist  of  the  counties  of  Chau- 
tauqua and   Cattaraugus. 

Gout.    1S46.  art.  Ill,  |  3. 

I  4.  Enumerations   nnd  reapportionments* 

An  enumeration  of  the  inhabitants  of  the  State  shall  be  taken 
under  the  direction  of  the  Secretary  of  State,  during  the  months 
of  May  and  June,  in  the  year  one  thousand  nine  hundred  and  five, 
and  in  the  same  months  every  tenth  year  thereafter;  and  the  said 
districts  shall  be  so  altered  by  the  legislature  at  the  first  regular 
session  after  the  return  of  every  enumeration,  that  each  senate 
district  shall  contain  as  nearly  as  may  be  an  equal  number  of 
inhabitants,  excluding  aliens,  and  be  in  as  compact  form  as  prac- 
ticable, and  shall  remain  unaltered  until  the  return  of  another 
enumeration,  and  shall  at  all  times  consist  of  contiguous  ter- 
ritory, and  no  county  shall  be  divided  in  the  formation  of  a  senate 
district  except  to  make  two  or  more  senate  districts  wholly  in 
such  county.  No  town,  and  no  block  in  a  city  inclosed  by  streets 
or  public  ways,  shall  bo  divided  in  the  formation  of  senate  dis- 
tricts; nor  shall  any  district  contain  a  greater  excess  in  popula- 
tion over  an  adjoining  district  in  the  same  county,  than  the  popu- 
lation of  a  town  or  block  therein  adjoining  such  district.  Counties, 
towns  or  blocks  which,  from  their  location,  may  be  included  in 
either  of  two  districts,  shall  be  so  placed  as  to  make  said  districts 
most  nearly  equal  in  number  of  inhabitants,  excluding  aliens. 

No  county  shall  have  four  or  more  senators  unless  it  shall  have 
a  full  ratio  for  each  senator.  No  connty  shall  have  more  than 
one-third  of  all  the  senators;  and  no  two  counties  or  the  territory 
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thereof  as  now  organisjed,  which  are  adjoining  counties,  or  which 
are  separated  only  by  public  waters,  shall  have  more  than  one- 
half  of  all  the  senators. 

The  ratio  for  apportioning  senators  shall  always  be  obtained  bj 
dividing  the  number  of  inhabitants,  excluding  aliens,  by  fifty, 
and  the  Senate  shall  always  be  composed  of  fifty  members,  except 
that  if  any  county  having  three  or  more  senators  at  the  time  of 
any  apporHonment  shall  be  entitled  on  such  ratio  to  an  additional 
senator  or  senators,  such  additional  senator  or  senators  shall  be 
given  to  such  county  in  addition  to  the  fifty  senators,  and  the 
whole  number  of  senators  shall  be  increased  to  that  extent. 

Ck>n8t.    1S46,  art.  Ill,  (  4. 

I  6.  Apportionment  of  asaennblymeni  creation  of  a«8em- 
bly  dlMtrlctfl. 

The  members  of  the  assembly  shall  be  chosen  by  single  dis- 
tricts, and  shall  be  apportioned  by  the  Liegislature  at  the  first  regu- 
lar session  after  the  return  of  every  enumeration  among  the  sev- 
eral counties  of  the  State,  as  nearly  as  may  be  according  to  the 
number  of  their  respective  inhabitants,  excluding  aliens.  Every 
county  heretofore  established  and  separately  organized,  except 
the  county  of  Hamilton,  shall  always  be  entitled  to  one  member 
of  assembly,  and  no  county  shall  hereafter  be  erected  unless  its 
population  shall  entitle  it  to  a  member.  The  cognty  of  Hamilton 
shall  elect  with  the  county  of  Fulton,  until  the  population  of  the 
county  of  Hamilton  shall,  according  to  the  ratio,  entitle  it  to  a 
member.  But  the  Legislature  may  abolish  the  said  county  of 
Hamilton  and  annex  the  territory  thereof  to  some  other  county  or 
counties. 

The  quotient  obtained  by  dividing  the  whole  number  of  inhab- 
itants of  the  State,  excluding  aliens,  by  the  number  of  members 
of  assembly,  shall  be  the  ratio  for  appointment,  which  shall  be 
made  as  follows:  One  member  of  assembly  shall  be  apportioned 
to  every  county,  including  Fulton  and  Hamilton  as  one  county, 
containing  less  than  the  ratio  and  one-half  over.  Two  members 
shall  be  apportioned  to  every  other  county.  Tlie  remaining  mem- 
bers of  assembly  shall  V)e  apportioned  to  the  counties  having  more 
than  two  ratios  according  to  the  number  of  inhabitants,  exclud- 
ing aliens.  Members  apportioned  on  remainders  shall  bo  appor- 
tioned to  the  counties  having  tlie  highest  remainders  on  the  order 
thereof  resi^ectively.  No  county  shall  have  more  members  of 
assembly  than  a  county  having  a  greater  number  of  inhabitants, 
excluding  aliens. 

Until  after  the  next  enumeration,  members  of  the  Assembly 
shall  be  apportioned  to  the  several  counties  as  follows:  Albany 
county,  four  members;  Allegany  county,  one  member;  Broome 
county,  two  members;  Cattaraugus  county,  two  members;  Cay- 
uga county,  two  members;  Chautauciua  county,  two  members; 
Chemung  county,  one  member:  Chenango  county,  one  member; 
Clinton  county,  one  member;  Columbia  county,  one  member;  Cort- 
land county,  one  member;  Delaware  county,  one  member;  Dutch- 
ess county,  two  m(»nibers;  Erie  county,  eight  members;  Essex 
county,  one  member;  Franklin  county,  one  member;  Fulton  and 
Hamilton  counties,  one  member;  Oenesee  coiinty,  one  member; 
Greene  county,  one  member;  Herkimer  county,  one  member; 
Jefferson  county,  two  members;  Kings  county,  twenty-one  mem- 
bers; Lewis  county,  one  member;  Livingston  county,  one  iu«ia- 

14 


Abt.  Ill  COXSTITUTION  OF  NEW  YORK.  $  5 

ber;  Madison  county,  one  member;  Monroe  county,  four  members; 
Montgomery  county,  one  member;  New  York  county,  thirty-five 
members;  Niagara  county,  two  membc^rs;  Oneida  county,  three 
members;  Onondaga  county,  four  members;  Ontario  county,  one 
member;  Orange  county,  two  members;  Orleans  county,  one  mem- 
ber; Oswego  county,  two  members;  Otsego  county,  one  member; 
Putnam  county,  one  member;  Queens  county,  three  members; 
Rensselaer  county,  three  members;  Richmond  county,  one  mem- 
ber; Rockland  county,  one  member;  St.  Lawrence  county,  two 
members;  Saratoga  county,  one  raemljer;  Schenectady  county,  one 
member;  Schoharie  count3',  one  member;  Schuyler  county,  one 
member:  Seneca  county,  one  member;  Steuben  county,  two  mem- 
bers: Suffolk  county,  two  members;  Sullivan  county,  one  mem- 
ber; Tioga  county,  one  member;  Tompkins  county,  one  member; 
Ulster  county,  two  members;  Warren  county,  one  member;  Wash- 
ington county,  one  member;  Wayne  county,  one  member;  West- 
chester county,  three  members:  Wyoming  county,  one  member, 
and  Yates  county,   one  member. 

In  any  county  entitled  to  more  than  one  member,  the  board  of 
supervisors,  and  in  any  city  embracing  an  entire  county  and  hav- 
ing no  board  of  supervisors,  the  common  council,  or  If  there  be 
none,  the  body  exercising  the  powers  of  a  common  council,  shall 
assemble   on    the  second   Tuesday   of  June,   one  thousand  eight 
hundred  and  ninety-five,  and  at  such   times  as  the   Legislature 
making  an  apportionment  shall  prescribe,  and  divide  such  coun- 
ties into   assembly   districts   as  nearly    equal   in    number  of  in- 
habitants, excluding  aliens,  as  may  be,  of  convenient  and   con- 
tigaoQs  territory  in  as  compact  form  as  practicable,  each  of  which 
shall  be  wholly  within  a  senate  district  formed  under  the  same 
apportionment,  equal  to  the  number  of  members  of  assembly  to 
which  such  county  shall  be  entitled,  and  shall  cause  to  be  filed 
in  the  office  of  the  Secretary  of  State  and  of  the  clerk  of  such 
county,  a  description  of  such  districts,  specifying  the  number  of 
each  dUtrict    and    of   the  Inhabitants    thereof,   excluding   aliens, 
according  to  the  last  preceding  enumeration;  and  such  apportion- 
ment and  districts  shall  remain  unaltered  until  another  enumera- 
tion shall  be  made,  as  herein  provided;  but  said  divisk)n  of  the 
dty  of  Brooklyn  and  the  county  of  Kings  to  be  made  on  the 
second  Tuesday  of  June,  one  thousand  eight  hundred  and  ninety 
five,  shall  be  made  by  the  common  council  of  the  said  city  niif 
the  >>oard  of  supervisors  of  said  county,  assemble*!  in  joint  ses 
Sinn.    In  counties  having  more  than  one  senate  district,  the  sam« 
number  of  assembly  districts  shall  bo  put  in  each  senate  district 
unless  the  assembly  districts  cannot  be  evenly  divide  among  th* 
senate  districts  of  an^  county,  in  which  case  one  more  asBembl., 
district  shall  be  put  m  the  senate  district  in  such  county  haviufe 
the  largest,   or  one   loss   assembly    district   shall    be  put  in    th.» 
senate  district  in  such  county  having  the  smallest  number  of  in- 
habitants, excluding  aliens,  as  the  case  may  require.     No  towK 
and  no  block  in  a  city  inclosed  by  streets  or  public  ways,  shall  be 
divided  in  the  formation  of  assembly  districts,  nor  shall  any  dis 
trict  contain  a  greater  excess  in  pnpulaticm  over  an  adjoining  dis- 
trict in  the  same  senate  district,  than  (he  population  of  a  t«wi\ 
or  block    therein   adjoining   su<-h    assembly    district.      Towns   or 
blocks  which,  from  their  location,   may   be  included  in  either  of 
two  districts,  shall  be  so  placed  as  to  make  said  districts  most 
Aeariy  equal  in  number  of  inhabitants,  excluding  aliens;  but  in 
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the  division  of  cities  under  the  first  apportionment,  regard  shall 
be  had  to  the  number  of  inhabitants,  excluding  aliens,  of  the 
election  districts  according  to  the  State  enumeration  of  one  thou- 
sand eight  hundred  and  ninety-two,  so  far  as  may  be,  instead  of 
blocks.  Nothing  in  this  section  shall  prevent  the  division,  at  any- 
time, of  counties  and  towns,  and  the  erection"  of  new  towns  by 
the  Legislature. 

An  apportionment  by  the  Legislature,  or  other  body,  shall  bo 
subject  to  review  by  the  Supreme  Court,  at  the  suit  of  any  citizen, 
under  such  reasonable  regulations  as  the  Legislature  may  pre- 
scribe; and  any  court  before  which  a  cause  may  be  pending  in- 
volving an  apportionment,  shall  give  precedence  thereto  over  all 
other  causes  and  proceedings,  and  if  said  court  be  not  in  session 
it  shall  convene  promptly  for  the  disposition  of  the  same. 

Const.    1846.  art.  III.  §  5. 

I  6.  Compensation  of  membem. 

Each  member  of  the  Legislature  shall  receive  for  his  services  an 
annual  salary  of  one  thousand  five  hundred  dollars.  The  mem- 
bers of  either  house  shall  also  receive  the  sum  of  one  dollar  for 
every  ten  miles  they  shall  travel  in  going  to  and  returning  from 
their  place  of  meeting,  once  in  each  seasion,  on  the  most  usual 
route.  Senators,  when  the  Senate  alone  is  convened  in  extra- 
ordinary session,  or  wh,en  serving  as  members  of  the  court  for  the 
trial  of  impeachments,  and  such  members  of  the  Assembly,  not 
exceeding  nine  in  number,  as  shall  be  appointed  managers  of  an 
impeachment,  shall  receive  an  additional  allowance  of  ten  dollars 
a  day. 

Const.    1846,  art.  Ill,  |  6. 

§  7.  Civil  appolntntcntii  of  mentbcra  Told. 

No  member  of  the  Legislature  shall  receive  any  civil  appoint- 
ment within  this  State,  or  the  Senate  of  the  United  States,  from 
the  Governor,  the  Governor  and  Senate,  or  from  the  Legislature, 
or  from  any  city  government,  during  the  time  for  which  he  shall 
have  been  elected;  and  all  such  appointments  and  all  votes  given 
for  any  such  member  for  any  such  office  or  appointment  shall  be 
void. 

Const.    1846.  art.  III.  |  7. 

{  8.  Pemonn   dl»qnallfle€l   from  belngr  members. 

No  person  shall  be  eligible  to  the  Legislature,  who  at  the  tinie 
of  his  election,  is,  or  within  one  hundred  days  previous  thereto 
has  been,  a  member  of  Congress,  a  civil  or  military  officer  under 
the  United  States,  or  an  officer  under  any  city  government.  And 
if  any  person  shall,  after  his  election  as  a  member  of  the  Leg-is- 
lature,  be  elected  to  Congress,  or  appointed  to  any  office,  civil  or 
military,  under  the  government  of  the  United  States,  or  under 
any  city  government,  his  acceptance  thereof  shall  vacate  his  seat. 

Const.    1846,  art.  III.  §  8. 
I  9.  Time  of  electlonii. 

The  elections  of  senators  and  members  of  assembly,  pursuant 
to  the  provisions  of  this  Constitution,  shall  be  held  on  the  Tues- 
day succeeding  the  first  Monday  of  November,  unless  otherwise 
directed  by  the  Legislature. 

Oonit.    1846,  art.  III.  )  9. 
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I  lO.  Povrera  of  each  lio«se. 

A  majority  of  each  houne  fthall  constitute  a  quornm  to  do  bual- 
aeas.  Bach  honfie  shall  determine  the  rules  of  its  own  proceed- 
ings, and  be  the  judge  of  the  elections,  returns  and  qualifications 
of  its  own  members;  shall  choose  its  own  officers;  and  the  Senate 
shall  choose  a  temporary  president  to  preside  in  case  of  the 
absence  or  impeachment  of  the  Lieutenant-Governor,  or  when  he 
■haU  refuse  to  act  as  president,  or  shall  act  as  Governor. 

GoBSt.    1846,  art.  III.  I  10. 

§   11.  JonraAlsi  open  semlonni  adjovraments. 

Each  house  shall  keep  a  journal  of  its  proceedings,  and  publish 
the  same,  except  such  parts  as  may  re<iuire  secrecy.  The  doors 
of  each  house  shall  be  kept  open,  except  when  the  public  welfare 
shall  require  secrecy.  Neither  house  shall,  without  the  consent 
of  the  other,  adjourn  for  more  than  two  days. 
1S46.  art.  III.  |  11. 
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{  12.  Menabers   not   to   be   Questioned    for   speecbes. 

For  any  speech  or  debate  in  either  house  of  the  legislature,  the 
members  shall  not  be  questioned  in  any  other  place. 
Gout.    1S46.  art.  III.  I  12. 

I  IS.  Bills  naay  orlariaate  In  either  boase. 

Any  bill  may  originate  in  either  house  of  the  Legislature,  and 
an  bills  passed  by  one  house  may  be  amended  by  the  other. 
Cooat.    1S46.  art.  III.  I  13. 

i  14.  EaaetlnflT  claase  of  bills. 

The  enacting  clause  of  all  bills  shall  be  "  The  People  of  the 
Btate  of  New  York,  represented  in  Senate  and  Assembly,  do  enact 
is  follows,^*  and  no  .law  shall  be  enacted  except  by  bill. 

Cooat.    1946,  art.  III.  f  14. 

f  18.  Manner  of  passing  bills. 

No  bill  shall  be  passed  or  become  a  law  unless  it  shall  have 
been  printed  and  upon  the  desks  of  the  members,  in  its  final  form, 
at  least  three  calendar  legislative  days  prior  to  Its  final  passage, 
unless  the  Governor,  or  the  acting  Governor,  shall  have  certified 
to  the  necessity  of  its  immediate  passage,  under  his  hand  and  the 
peal  of  the  State;  nor  shall  any  bill  be  passed  or  booonie  a  law, 
except  by  the  assent  of  a  majority  of  the  members  elected  to  each 
branch  of  the  Legislature;  and  upon  the  last  reading  of  a  bill,  no 
amendment  thereof  shall  be  allowed,  and  the  question  upon  Us 
final  passage  shall  be  taken  immediately  thereafter,  and  the  yeas 
and  nays  entered  on  the  journal. 

Gout.    1846,  art.  III.  f  15. 

I  16.  Private  and  loeal  bills  not  to  embraee  more  tbaa 
•ae  snbject. 

No  private  or  local  bill,  which  may  be  passed  by  the  Legislature, 
shall  embrace  more  than  one  subject,  and  that  shall  be  expressed 
in  the  title. 

Cooat    1M6,  art.  III.  f  16. 

17 


§§  17,  18  CONSTITUTION  OF  NEW  YORK.  Art.  Ill 

§   17.  ExInttniT  la>vB  mode  applicable  to  be  iniierted. 

No  act  shall  be  passed  which  shall  provide  that  any  existing; 
law,  or  any  part  thereof,  shall  be  made  or  deemed  a  part  of  said 
act,  or  which  shall  enact  that  any  existing  law,  or  part  thereof, 
shall  be  applicable,  except  by  inserting  it  in  such  act. 

Const.    1846,  art.  Ill,  f  17. 

§  18.  Caiiefi  In  iFrblcli  private,  and  local  bills  iiliall  not  be 
paBHcdi  re»triotion«  an  to  laws  anttaorlslnar  street  rail- 
roads. 

The  legislature  shall  not  pass  a  private  or  local  bill  in  any  of 
the  following  cases: 

Changing  the  names  of  persons. 

Laying  out,  opening,  altering,  working  or  discontinuing  roads, 
highways  or  alleys,  or  for  draining  swamps  or  other  low  lauds. 

Locating  or  changing  county  seats. 

Providing  for  changes  of  venue  in  civil  or  criminal  cases. 

Incorporating  villages. 

Providing  for  election  of  members  of  boards  of  supervisors. 

Selecting,  drawing,  summoning  or  impaneling  grand  or  petit 
jurors. 

Regulating  the  rate  of  interest  on  money. 

The  opening  and  conducting  of  elections  or  designating  places 
of  voting. 

Creating,  increasing  or  decreasing  fees,  percentages  or  allow- 
ances of  public  officers,  during  the  term  for  which  said  officers 
are  elected  or  appointed. 

Granting  to  any  corporation,  association  or  individual  the  right 
to  lay  down  railroad  tracks. 

Granting  to  any  private  corporation,  association  or  individual 
any  exclusive  privilege,  immunity  or  franchise  whatever. 

Granting  ^o  any  person,  association,  firm  or  corporation  an  ex- 
emption from  taxation  on  real  or  personal  property. 

Providing  for  building  bridges,  and  chartering  companies  for 
such  purposes,  except  on  the  Hudson  river  below  Waterford,  and 
on  the  East  river,  or  over  the  waters  forming  a  part  of  the 
boundaries  of  the  State. 

The  Legislature  shall  pass  general  laws  providing  for  the  cases 
enumerated  in  this  section,  and  for  all  other  cases  which  in  its 
judgment,  may  be  provided  for  by  general  laws.  But  no  law 
shall  authorize  the  construction  or  operation  of  a  street  railroad 
except  upon  the  condition  that  the  consent  of  the  owners  of  one- 
half  in  value  of  the  property  bounded  on,  and  the  consent  also 
of  the  local  authorities  having  the  control  of,  that  portion  of  a 
street  or  highway  up<in  which  it  is  proposed  to  construct  or  oper- 
ate such  railroad  be  Grst  obtained,  or  in  case  the  consent  of  such 
property  owners  cannot  be  obtained,  the  Appellate  Division  of  the 
Supreme  Court,  in  the  department  in  w^hich  it  is  proposed  to  be 
constructed,  may,  upon  application,  appoint  three  commissioners 
who  shall  determine,  after  a  h<'aring  of  all  parties  interested, 
whether  such  railroad  ought  to  be  constructed  or  operated,  and 
their  determination,  confirmed  by  the  court,  may  be  taken  in  lieu 
of  the  consent  of  the  property  owners.  [As  amended  In  1901. 
To  take  effect  Jan.  1,  1002.] 

Const.    1846,  art.  Ill,  |  18.  adAod  In  3874. 
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I  19.  Priirate  clalmii  not  to  be  audited  by  legrialatvre. 

The  Legislature  shall  neither  audit  nor  allow  any  private  claim 
or  atvount  against  the  State,  but  may  appropriate  money  to  pay 
siu^h  claims  as  shall  have  been  audited  and  allowed  according  to 
law. 

Const.    184S,  art.  III.  §  19,  added  In  1874. 

i  ao.  Tw€»-thlrds   bills. 

The  assent  of  two-thirds  of  the  members  elected  to  each  branch 
of  the  Ix'giiilaturo  shall  be  requisite  to  every  bill  appropriating  the 
public  moneys  or  property  for  local  or  private  purposes. 

Const.    1»I6,  art.  I.  S  9. 

{  21.  Appropriation  bills. 

No  money  shall  ever  be  paid  out  of  the  treasury  of  this  State, 
or  any  of  its  funds,  or  any  of  the  funds  under  its  management, 
except  in  pursuance  of  an  appropriation  by  law;  nor  unless  such 
payment  be  made  within  two  years  next  after  the  passage  of 
snch  appropriation  act;  and  every  such. law  making  a  new  appro- 
priation, or  continuing  or  reviving  an  appropriation,  shall  dis- 
tinctly specify  the  sum  appropriated,  and  the  object  to  which  it 
is  to  be  applied;  and  it  shall  not  be  sufficient  for  such  law  to 
refer  to  any  other  law  to  fix  such  sum. 

Coast.    1846,  art.  YII.  |  8. 

I  22.  Reatrletlonii  as  to  provisions  In  tbe  appropriation 
or  svppljr  bills. 

No  provision  or  enactment  shall  be  embraced  in  the  annual 
.ippropriaticm  or  supply  bill,  unless  it  relates  specifically  to  some 
particular  appropriation  in  the  bill;  and  any  such  provision  or 
enactment  shall  be  limited  in  its  operation  to  such  appropriation. 

Now. 

I  23.  Certain  sections  not  to  apply  to  commission  bills. 

Sections  seventeen  and  eighteen  of  this  article  shall  not  apply 
to  any  bill,  or  the  amendments  to  any  bill,  which  shall  be  reported 
t#  the  I>egislature  by  commissioners  who  have  been  appointed  pur- 
suant to  law  to  revise  the  statutes. 

Const.    1846.  art.  Ill,  §  25,  added  In  1874. 

I  24.  Tax  bills  to  state  tax  distinctly. 

Every  law^  which  imposes,  continues  or  revives  a  tax  shall  dis- 
tinctly state  the  tax  and  the  object  to  which  it  is  to  be  applied, 
and  it  shall  not  be  sufficient  to  refer  to  any  other  law  to  fix  such 
tax  or  object 

Const.    1840,  art.  III.  f  20.  added  in  1874. 

{  25.  'Wben  ayes  and  nays  necessary;  tbree-flftbs  to  con- 
Btltnte  a«ornni. 

On  the  final  pa.wago,  in  either  hou.se  of  the  Legislature,  of  niiy 
act  which  imposes,  continues  or  reviv(»s  a  tax,  or  crentps  a  debt 
or  charge,  or  makes,  continues  or  revives  any  nppropriation  of 
pnblic  or  tru^t  money  or  property,  or  relensos,  discharges  or  com- 
mutes any  claim  or  demand  of  the  State,  the  qnostion  shall  be 
taken  by  yeas  and  nays,  which  shall  be  duly  entered  upon  the 
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journals,  and  three-fifths  of  all  the  members  elected  to  either 
house  shall,  in  all  such  cases,  be  necessary  to  constitute  a  quorum 
therein. 

€k>ii8t.    1846,  art.  Ill,  S  21,  added  In  1874. 

§  26.  B<»ard  of  •wpervlnorii. 

There  shall  be  in  each  county,  except  in  a  county  wholly  in- 
cluded in  a  city,  a  board  of  supervisors,  to  be  coini>osed  of  such 
members  and  elected  in  such  manner  and  for  such  period  as  is 
or  may  be  provided  by  law.  In  a  city  which  iuchidcrt  an  entire 
county,  or  two  or  more  entire  counties,  the  powers  and  duties  of 
a  board  of  supervisors  may  be  devolved  upon  the  municipal  as- 
sembly, common  council,  board  of  aldermen  or  other  legislative 
body  of  the  city.     [As  amended  in  1899.] 

Cozuit.    1840.  art.  Ill,  |  22.  added  In  1874. 

I  27.  Liocal  legrlalatlve  power*. 

The  Legislature  shall,  by  general  laws,  confer  upon  the  boards 
of  supervisors  of  the  .several  counties  of  the  State  such  further 
powers  of  local  legislation  and  administration  as  the  Legrislature 
may,  from  time  to  time,  deem  expedient. 

Const.   1846,   art.   Ill,   §   23,   added   In  1874. 

8  28.  Extra  compensation  prohibited. 

The  Legrislature  shall  not,  nor  shall  the  common  council  of  any 
city,  nor  any  board  of  supervisors,  grant  any  extra  compensation 
to  any  public  oflScer,  servant,  agent  or  contractor. 

Const.    1846,  art.  Ill,  S  24. 

I  29.  PrlMon  labor;  contract  Hystem  aboliahed. 

The  Legislature  shall,  by  law,  provide  for  the  occupation  and 
employment  of  prisoners  sentenced  to  the  several  state  prisons, 
penitentiaries,  jails  and  reformatories  in  the  State:  and  on  and 
after  the  first  day  of  January,  in  the  year  one  thousand  eight 
hundred  and  ninety-seven,  no  person  in  any  such  prison,  peni- 
tentiary, jail  or  reformatory,  shall  be  rtHjuired  or  allowed  to 
work,  while  under  sentence  thereto,  at  any  trade.  Industry  or 
occupation,  wherein  or  whereby  his  work,  or  the  product  or  profit 
of  his  work,  shall  be  farmed  out,  contracted,  given  or  sold  to 
any  person,  firm,  association  or  corporation.  This  section  shall 
not  be  construed  to  prevent  the  Legislature  from  providing  that 
convicts  may  work  for,  and  that  the  products  of  their  labor  may 
be  disposed  of  to.  the  State  or  any  political  division  thereof,  or 
for  or  to  any  public  institution  owned  or  managed  and  controlled 
by  the  State,  or  any  political  division  thereof. 

New.  __ 
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ARTICLES  FOURTH. 

See.    1.  Bx«catlT«  power. 

2.  QaaUflcatioQS  of  gorvrnor  and  Ileutenant-goTcmcr. 

3.  EtecUoa  oC  goTernor  aud  Uettteuaitt-fOTenior. 

4.  I>iitl««  and  powera  of  fOTernor;  compeDsatloo. 

5.  B«>prlcTt^.  commutations  and  pardona  to  be  granted  hj  fovernor. 
0.  Wben  lleatonant-goTernor  to  act  aa  gOTemor. 

7.  QnaUScatioiia   and   duties   of   lleutenant-goTemor;    anccesalon   to   the 

gOTemorablp. 

8.  SalaiT  of  Ileotenant-gOTernor. 

9.  Bills    to   he    presented    to   governor;    approval;    passage   of   bills    by 

legislature  if  not  approved. 

I  1.  Executive   poiFver. 

The  executive  power  shall  be  vested  In  a  Governor,  who  shall 
hold  his  office  for  two  years;  a  Lieutenant-Governor  shall  be 
chosen  at  the  same  time,  and  for  the  same  term.  The  Governor 
aod  Lieutenant-Governor  elected  next  preceding  the  time  when 
this  section  shall  take  effect,  shall  hold  office  until  and  including 
the  tbirtj-first  day  of  December,  one  thousand  eight  hundred  and 
ninety -six,  and  their  successors  shall  be  chosen  at  the  general 
election  in  that  year. 

Coast.    1846.  art.  IV,  f  1. 

I  2.  <|«jUlllcAtlons  of  fcoTernor  and  lievtenant-arovernor. 

No  person  shall  be  eligible  to  the  office  of  Governor  or  Lieuten- 
ant-Governor, except  a  citizen  of  the  United  States,  of  the  age 
of  not  less  than  thirty  years,  and  who  shall  have  been  five  years 
next  preceding  his  election  a  resident  of  this  State. 

Coast    U46.  art.  IV.  I  2. 

I  S.  Kleetlon   of  proTernor  and   Uentenant-iTOvemor. 

The  Governor  and  Lieutenant-Governor  shall  be  elected  at  the 
times  and  places  of  choosing  members  of  the  Assembly.  The 
persons  respectively  having  the  highest  number  of  votes  for  Gov- 
ernor and  Lieutenant-Governor  shall  be  elected;  but  in  case  two 
or  more  shaU  have  an  equal  and  the  highest  number  of  votes  for 
Governor,  or  for  Lieutenant-Governor,  the  two  houses  of  the 
Legislatnre  at  its  next  annual  session  shall  forthwith,  by  joint 
baUot,  choose  one  of  the  said  persons  so  having  an  equal  and  the 
highest  number  of  votes  for  Governor  or  Lieutenant-Governor. 

ODBSt    1846.  art.  IT,,  §  3. 

f  4.  Dntlea    nnd    powers    of   flrovernori    oompeasatlon. 

The  Governor  shall  be  Commander-in-Chief  of  the  military  and 
naval  forces  of  the  State.  He  shall  have  power  to  convene  the 
Legislature,  or  the  Senate  only,  on  extraordinary  occasions.  At 
eitnordlnary  sessions  no  subject  shall  be  acted  upon,  except  such 
u  the  Governor  may  recommend  for  consideration.  He  shall 
communicate  by  message  to  the  Legislature  at  every  session  the 
eoodition  of  the  State,  and  recommend  such  matters  to  it  as  he 
■hall  judge  expedient.  He  shall  transact  all  necessary  business 
with  the  offlcen  of  government,  civil  and  military.  He  shall 
expedite  all  snch  measures  as  may  be  resolved  upon  by  the  Legis- 
Ittnre,  and  shAll  take  care  that  the  laws  are  faithfully  executed. 
He  shall  receive  for  his  services  an  annual  salary  of  ten  thousand 
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dollars,  and  there  shall  be  provided  for  his  use  a  suitable  and 
furnished  executive  residence. 
€k>nflt.    1846,  art.  IT,  |  4,  amended  in  1874. 

f  6.  Reprieves,  commntationii,  and  pajrdons  t«  be 
irranted  by  arovernor. 

The  Governor  shall  have  the  power  to  grant  reprieves,  com- 
mutations and  pardons  after  conviction,  for  all  offenses  except 
treason  and  cases  of  impeachment,  upon  such  conditions  and  with 
such  restrictions  and  limitations,  as  he  may  think  proper,  sub- 
ject to  such  regulations  as  may  be  provided  by  law  relative  to 
the  manner  of  applying  for  pardons.  Upon  conviction  for  treason, 
he  shall  have  power  to  suspend  the  execution  of  the  sentence, 
until  the  case  shall  be  reported  to  the  Legislature  at  its  next 
meeting,  when  the  Legislature  shall  either  pardon,  or  commute 
the  sentence,  direct  the  execution  of  the  sentence,  or  grant  fi 
further  reprieve.  He  shall  annually  communicate  to  the  Legis- 
lature each  case  of  reprieve,  commutation  or  pardon  granted, 
stating  the  name  of  the  convict,  the  crime  of  which  he  was  con- 
victed, the  sentence  and  its  date,  and  the  date  of  the  commuta- 
tion, pardon  or  reprieve. 

Const.    1846,  art.  IV,  |  6. 

§  6.  Wlteift   llevtenant-flTovernor   to   act  a«  sovernor. 

In  case  of  the  impeachment  of  the  Governor,  or  his  removal 
from  office,  death,  inabilitj'  to  discharge  the  powers  and  duties 
of  the  said  office,  resignation,  or  absence  from  the  State,  the 
powers  and  duties  of  the  office  shall  devolve  upon  the  Lieutenant- 
Governor  for  the  residue  of  the  term,  or  until  the  disability  shall 
Vease.  But  when  the  Governor  shall,  with  the  consent  of  the 
Legislature,  be  out  of  the  State,  in  time  of  war,  at  the  head  of  a 
military  force  thereof,  he  shall  continue  Commander-in-Chief  of 
all  the  military  force  of  the  State. 

Const.    1846,  art.  IT,  f  6. 

I  7.  Q,iaallflcatlonii  and  duties  of  lte«tenaat-iroTernor| 
•acceaalon  to  the  arovemorship. 

The  Lieutenant-Governor  shall  possess  the  same  qualifications 
of  eligibility  for  office  as  the  Governor.  He  shall  be  president  of 
the  Senate,  but  shall  have  only  a  casting  vote  therein.  If  during 
a  vacancy  of  the  office  of  Governor,  the  Lieutenant-Governor  shall 
be  impeached,  displaced,  resign,  die,  or  become  incapable  of  per- 
forming the  duties  of  his  office,  or  be  absent  from  the  State,  the 
President  of  the  Senate  shall  act  as  Governor  until  the  vacancy 
be  filled  or  the  disability  shall  cease;  and  if  the  President  of  the 
Senate  for  any  of  the  above  causes  shall  become  incapable  of 
performing  the  duti.es  pertaining  to  the  office  of  Governor,  the 
Speaker  of  the  Assembly  shall  act  as  Governor  until  the  vacancy 
be  filled  or  the  disability  shall  cease. 

Const.    1846.  art.  lY,  f  7. 

f  8.  Salary  of  lleatenant-arovernor. 

The  Lieutenant-Governor  shall  receive  for  his  services  an  annual 
•alary  of  five  thousand  dollars,  and  shall  not  receive  or  be  en- 
titled to  any  other  compensation,  fee  or  perquisite,  for  any  duty 
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or  service  he  may  be  required  to  perform  by  the  Constitution  or 
by  law. 

Cout.    1846,  art.  IV.  §  8.  amended  in  1874. 

§  •.  Bllla  to  be  presented  to  irovernori  approval)  pa«-> 
mmm^  of  bill  by  lefrlslatnre  If  not  apiiroved. 

Every  bill  which  shall  have  passed  the  S<Mmte  and  Assembly 
shall,  before  it  becomes  a  law,  be  prfseiitt'd  to  the  Governor;  if 
he  approve,  he  shall  siiarn  it;  but  if  not,  he  shall  return  it  with 
his  objections  to  the  house  in  whi<'h  It  shall  have  ori^nateil. 
which  shall  enter  the  objections  at  Lirge  on  the  journal,  and 
proceed  to  reconsider  it.  If  after  such  reronsideiation,  two-thirds 
of  the  members  elected  to  that  house  shall  m^rvo  to  puss  the  bill. 
it  shall  be  sent,  together  with  the  objoetious,  to  tlie  other  honsi-. 
by  which  it  shall  likewise  be  reconsidered;  and  if  approved  b.v 
two-thirds  of  the  members  elected  to  that  liuus.>,  it  shall  become 
a  law  notwithstanding  the  objections  of  the  Governor.  In  all 
such  cases,  the  votes  in  both  houses  sluill  be  det«'raiined  by  yeas 
and  nays,  and  the  names  of  the  m<'mbers  voting  shall  be  entered 
on  the  journal  of  each  house  respectively.  If  any  bill  shall  not 
be  returned  by  the  Governor  within  ten  days  (Sundays  excepted) 
after  it  shall  have  been  presented  to  h«ni,  the  same  shall  be  a 
law  in  like  manner  as  if  he  had  signed  it,  uidess  the  Legislature 
shall,  by  their  adjournment,  prevent  its  return,  in  which  case  it 
shall  not  become  a  law  without  th.»  approval  of  the  Governor. 
No  bill  shall  become  a  law  after  thir  fnial  adjournment  of  the 
Legislature,  unh'ss  approved  by  the  Governor  within  thirty  days 
after  such  adjournment.  If  any  bill  pn^sented  to  the  Governor 
contain  several  items  of  appropriation  of  money,  he  may  object 
to  one  or  more  of  such  items  while  apijfnviug  of  the  other  portion 
of  the  bill-  In  such  case,  he  shall  api)eiid  to  the  bill,  at  the  time 
of  signing  it.  a  statement  of  the  \tvv<  to  wh=eb  he  objects;  and 
the  appropriation  so  objected  to  shall  not  take  effect.  If  the 
legislature  be  in  session,  he  shall  tra'isni't  to  tlio  house  in  which 
the  bill  originated  a  copy  of  such  stMtenient.  and  the  items  ob- 
j<»cted  to  shall  be  separately  recons!d«»'»'d.  If  on  reconsideration 
one  or  more  of  such  itoms  be  approved  bv  two-thirds  of  the  mem- 
bers elected  to  each  house,  the  sani"  shall  be  part  of  the  law, 
notwithstanding  the  objections  of  the  Governor.  All  the  pro- 
visions of  this  section,  in  relation  to  hills  not  approved  by  the 
Governor,  shall  apply  in  cases  in  which  he  shall  withhold  his 
approval  from  any  item  or  items  contained  in  a  bill  appropriating 
money. 

Const.    1846,  art.  lY,  |  0,  amended  in  1874. 
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article:  fifth. 

Bee.     1.  State  offlcera. 

2.  First  election  of  state  officers. 

3.  Superintendent  of  public  works;  appointment;  powers  and  dntles. 

4.  Superintendent  of  state  prisons:  appointment;  powers  and  duties. 
0.  Commissioners  of  the  land  office;  of  the  canal  fund;  canal  board. 

6.  Powers  and  datles  of  boards. 

7.  State  treasurer;  suspension  by  goremor. 

8.  Certain  offices  abolished. 

0.  ClTll  senrlco  appointments  and  promotions. 

I  1.  8ta.te  offlcera. 

The  Secretary  of  State,  Comptroller,  Treasurer,  Attorney-Gen- 
eral and  State  Engineer  and  Surveyor  shall  be  chosen  at  a  pen- 
era!  election,  at  the  times  and  places  of  electing  the  Governor 
and  Lieutenant-Governor,  and  shall  hold  their  oflacos  for  two 
years,  except  as  provided  in  section  two  of  this  article.  Bach 
of  the  oflacers  in  this  article  named,  excepting  the  Speaker  of  the 
Assembly,  shall,  at  stated  times  during  his  continuance  in  office, 
receive  for  his  services  a  compensation  which  shall  not  be  in- 
creased or  diminished  during  the  term  for  which  he  shall  have 
been  elected;  nor  shall  he  receive  to  his  use  any  fees  or  per- 
quisites of  office  or  other  compensation.  No  person  shall  be 
elected  to  the  office  of  State  Engineer  and  Surveyor  who  is  not 
a  practical  civil  engineer. 

Const.    1846.  art.  V,  »  1.  2. 

f  2.  First  election  of  state  offlcera. 

The  first  election  of  the  Secretary  of  State,  Comptroller,  Treas- 
urer, Attorney-General  and  State  Engineer  and  Surveyor,  pur- 
suant to  this  article,  shall  be  held  in  the  year  one  thousand 
eight  hundred  and  ninety-five,  and  their  terms  of  office  shall 
begin  on  the  first  day  of  January  following,  and  shall  be  for 
three  years.  At  the  general  election  in  the  year  one  thousand 
eight  hundred  and  ninety-eight,  and  every  two  years  thereafter, 
their  successors  shall  be  chosen  for  the  term  of  two  years. 

New. 

I  8.  Svperlntendent  of  public  works |  Appointment | 
power  11  nnd   dvtiea  of. 

A  Superintendent  of  Public  Works  shall  be  appointed  by  the 
Governor,  by  and  with  the  advice  and  consent  of  the  Senate, 
and  hold  his  office  until  the  end  of  the  term  of  the  Governor  by 
whom  he  was  nominated,  and  until  his  successor  is  appointed  and 
qualified.  He  shall  receive  a  compensation  to  be  fixed  by  law. 
He  shall  be  required  by  law  to  give  security  for  the  faithful 
execution  of  his  office  before  entering  upon  the  duties  thereof. 
He  shall  be  charged  with  the  execution  of  all  laws  relating  to  the 
repair  and  navigation  of  the  canals,  and  also  of  those  relating 
to  the  construction  and  improvement  of  the  canals,  except  so  far 
as  the  execution  of  the  laws  relating  to  such  construction  or 
improvement  shall  be  confided  to  the  State  Engineer  and  Sur- 
veyor; subject  to  the  control  of  the  Legislature,  he  shall  make 
the  rules  and  regulations  for  the  navigation  or  use  of  the  canals. 
He  may  be  suspended  or  removed  from  office  by  the  Governor, 
whenever,  in  his  judgment,  the  public  interest  shall  so  require; 
but   in   case  of  the   removal  of  such   Superintendent  of  Public 
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journals,  and  three-fifths  of  all  the  members  elected  to  either 
house  shall,  in  all  such  cases,  be  necessary  to  constitute  a  quorum 
therein. 

CoDBt.    1846.  art.   Ill,  |  21.   added  Id  1874. 

I  26.  B<»ard  of  Bnpervlsor*. 

There  shall  be  in  each  county,  except  in  a  county  wholly  in- 
cluded in  a  city,  a  board  of  supervisors,  to  bo  composed  of  such 
members  and  elected  in  such  munner  and  for  such  period  as  is 
or  may  be  provided  by  law.  In  a  city  which  includes  an  eutire 
county,  or  two  or  more  entire  counties,  the  powers  and  duties  of 
a  board  of  supervisors  may  be  devolved  upon  the  municipal  as- 
sembly, common  council,  board  of  aldermen  or  other  legislative 
body  of  the  city.     [As  amended  in  1899.] 

CoDSt.    1840.  art.  III.  f  22.  added  In  1874. 

I  27.  Local  leirlfilatlvc  po^frern. 

The  Legislature  shall,  by  general  laws,  confer  upon  the  boards 
of  supervisors  of  the  several  counties  of  the  State  such  further 
powers  of  local  legislation  and  administration  us  the  Legislature 
may,  from  time  to  time,  deem  expedient. 

Const.   1846.  art.   III.   {  23,   added  in  1874. 

S  28.  Extra  compcniiatloii  prohibit c*«l. 

The  Legislature  shall  not,  nor  shall  the  common  council  of  any 
city,  nor  any  board  of  supervisors,  grant  any  extra  compensation 
to  any  public  officer,  servant,  agent  or  contractor. 

Const.    1846,  art.  III.  §  24. 

I  29.  Prison  labor;  contract  iiystein  abolislied. 

The  Legislature  shall,  by  law,  provide  for  the  occupation  and 
employment  of  prisoners  sentenced  to  th(»  several  state  prisons, 
penitentiaries,  jails  and  reformatories  in  the  State;  and  on  and 
after  the  first  day  of  January,  in  the  year  one  thousand  eight 
hundred  and  ninety-seven,  no  iK»rsf»n  in  any  such  ))rison,  peni- 
tentiary, jail  or  reformatory,  shall  be  required  or  allowed  to 
work,  while  under  sentence  thereto,  at  any  trade.  Industry  or 
occupation,  wherein  or  whereby  his  work,  or  the  product  or  profit 
of  his  work,  shall  be  fanned  out.  contracted,  given  or  sold  to 
any  person,  firm,  association  or  corporation.  This  section  shall 
not  be  construed  to  prevent  the  L<»gislature  from  providing  that 
convicts  may  work  for,  and  that  the  products  of  their  labor  may 
be  disposed  of  to,  the  State  or  any  political  division  thereof,  or 
for  or  to  any  public  institution  owned  or  managed  and  controlled 
by  the  State,  or  any  political  division  thereof. 

New. 
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article:  fourth. 

See.     1.  Execatlve  power. 

2.  QuAltflcatlons  of  fforernor  and  lleutcnant-governer. 
3w  ElectioD  of  governor  and  lieateuant-govemor. 

4.  Duties  and  powers  of  fOTcrnor;  compeusatloo. 

5.  RpprieTes,  oommatatlout  and  pardons  to  be  granted  bj  governor. 
8.  Wben  lleatenant-goTemor  to  act  as  gOTernor. 

T.  QnalllleatloQS   and   duties   of  Ileutenant-goYemor;    aucceaston   to   tta« 
goTemonhip. 

8.  Salary  of  lleotenant-gOTemor. 

9.  Bills   to   be   presented   to   goTernor;    approval;    paasage   of   bills    by 

leglalatarc  if  not  approved. 

§  1.  Executive  po-«rer. 

The  executive  power  shall  be  vested  In  a  Governor,  who  shall 
hold  his  office  for  two  years;  a  Lieutenant-Governor  shall  be 
chosen  at  the  same  time,  and  for  the  same  term.  The  Governor 
and  Lieutenant-Governor  elect(»d  next  preceding  *he  time  when 
this  section  shall  take  effect,  shall  hold  office  until  and  includinK 
the  thirty-first  day  of  December,  one  thousand  eight  hundred  and 
ninety-f«ix.  and  their  successors  shall  be  chosen  at  the  general 
election  in  that  year. 

Const.    1S46,  art.  IV,  I  1. 

§  2.  <i«aJlllcatlona  of  fcovernor  and  llenteiia.nt-arovernor. 

No  person  shall  be  eligible  to  the  office  of  Governor  or  Lieuten- 
ant-Governor, except  a  citizen  of  the  United  States,  of  the  age 
of  not  less  than  thirty  years,  and  who  shall  have  been  five  years 
next  preceding  his  election  a  resident  of  this  State. 

Coast.    1M6.  art.  IV,  f  2. 

I  3.  Bleetloit   of  irovernor  and   llentenant-grovernor. 

The  Governor  and  Lieutenant-Governor  shall  be  elected  at  the 
times  and  places  of  choosing  members  of  the  Assembly.  The 
persons  respectively  having  the  highest  number  of  votes  for  Gov- 
ernor and  Lieutenant-Governor  shall  be  elected;  but  in  case  two 
or  more  shall  have  an  equal  and  the  highest  number  of  votes  for 
Governor,  or  for  Lieutenant-Governor,  the  two  houses  of  the 
I>egislature  at  its  next  annual  session  shall  forthwith,  by  joint 
ballot,  choose  one  of  the  said  persons  so  having  an  equal  and  the 
highest  number  of  votes  for  Governor  or  Lieutenant-Governor. 

Const.    1S46.  srt.  IV„  I  3. 

{  4.  Dntles    and    povrern    of    Rovernort    compenPMtlon. 

The  Governor  shall  be  Commander-in-Chief  of  the  military  and 
naval  forces  of  the  State.  He  shall  have  power  to  convene  the 
Legislature,  or  the  Senate  only,  on  extraordinary  occasions.  At 
extraordinary  sessions  no  subject  shall  be  acted  upon,  except  such 
as  the  Governor  may  recommend  for  consideration.  He  shall 
communicate  by  message  to  the  Legislature  at  every  session  the 
condition  of  the  State,  and  recommend  such  matters  to  it  as  he 
shall  judge  expedient.  He  shall  transact  all  necessary  business 
with  the  officers  of  government,  civil  and  military.  He  shnll 
expedite  all  snch  measures  as  may  be  resolved  upon  by  the  Legis- 
latiire.  and  shall  take  care  that  the  laws  are  faithfully  executed. 
He  riiall  receive  for  his  services  an  annual  salary  of  ten  thousand 
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dollars,  and  there  shall  be  provided  for  his  use  a  suitable  and 
furnished  executiye  residence. 
Const.    1846.  art.  IT.  |  4.  amended  in  1874. 

f  6.  Reprieves,  commntattoBN,  and  pardons  to  bo 
irranted  by  aroTernor. 

The  Governor  shall  have  the  power  to  grant  reprieyes,  com- 
mutations and  pardons  after  conviction,  for  all  offenses  except 
treason  and  cases  of  impeachment,  upon  such  conditions  and  with 
such  restrictions  and  limitations,  as  he  may  think  proper,  sub- 
ject to  such  rej^ulations  as  may  be  provided  by  law  relative  to 
the  manner  of  applyinp:  for  pardons.  Upon  conviction  for  treason, 
he  shall  have  power  to  suspend  the  execution  of  the  sentence, 
until  the  case  shall  be  reported  to  the  Legislature  at  its  next 
meeting,  when  the  Legislature  shall  either  pardon,  or  commute 
the  sentence,  direct  the  execution  of  the  sentence,  or  grant  a 
further  reprieve.  He  shall  annually  communicate  to  the  Legis- 
lature each  case  of  reprieve,  commutation  or  pardon  granted, 
stating  the  name  of  the  convict,  the  crime  of  which  he  was  con- 
victed, the  sentence  and  its  date,  and  the  date  of  the  commuta- 
tion, pardon  or  reprieve. 

CSonst.    1846,  art.  IV.  |  6. 

I  6.  Wlten   llentenant-irovernor   to   act   as  governor. 

In  case  of  the  impeachment  of  the  Governor,  or  his  removal 
from  office,  death,  inability  to  discharge  the  powers  and  duties 
of  the  said  office,  resignation,  or  absence  from  the  State,  the 
powers  and  duties  of  the  office  shall  devolve  upon  the  Lieutenant- 
Governor  for  the  residue  of  the  term,  or  until  the  disability  shall 
\!ease.  But  when  the  Governor  shall,  with  the  consent  of  the 
Legislature,  be  out  of  the  State,  in  time  of  war,  at  the  head  of  a 
military  force  thereof,  he  shall  continue  Commander-in-Chief  of 
all  the  military  force  of  the  State. 

Const.    1846,  art.  IV,  f  6. 

I  7.  Q^uallflcatlons  and  duties  of  llentenant^sovernori 
snccesslon  to  the  iro-remorslilp. 

The  Lieutenant-Governor  shall  possess  the  same  qualificationn 
of  eligibility  for  office  as  the  Governor.  He  shall  be  president  of 
the  Senate,  but  shall  have  only  a  casting  vote  therein.  If  during 
a  vacancy  of  the  office  of  Governor,  the  Lieutenant-Governor  shall 
be  impeached,  displaced,  resign,  die,  or  become  incapable  of  per- 
forming the  duties  of  his  office,  or  be  absent 'from  the  State,  the 
President  of  the  Senate  shall  act  as  Governor  until  the  vacancy 
be  filled  or  the  disability  shall  cease;  and  if  the  President  of  the 
Senate  for  any  of  the  above  causes  shall  become  incapable  of 
performing  the  duti.es  pertaining  to  the  office  of  Governor,  the 
Speaker  of  the  Assembly  shall  act  as  Governor  until  the  vacancy 
be  filled  or  the  disability  shall  cease. 

Oonit.    1846.  art.  IV.  I  7. 

f  8.  Salary  of  llentenant-iTOvernor. 

The  Lieutenant-Governor  shall  receive  for  his  services  an  annual 
•alary  of  five  thousand  dollars,  and  shall  not  receive  or  be  en- 
titled to  any  other  compensation,  fee  or  perquisite,  for  any  duty 


Axt.  TV  CONSTITUTIOX  OF  NTIW  VORK.  §  0 

or  service  he  may  be  required  to  perform  by  the  Constitution  or 
by  law. 
Omat,    ISM,  art.  IV.  $  8.  amended  io  1874. 

{  ••  Bills  t*  be  presented  to  irovernori  approval  |  pa«- 
■■«•  of  bill  bjr  leirlalature  If  not  approved. 

Erery  bill  which  shall  have  passi'd  tlio  S<Minte  and  Assembly 
shall,  before  it  becomes  a  law,  bt*  prcsi-ntod  to  the  (Jovernor;  if 
he  approve,  he  shall  sijfn  it;  but  if  not,  he  shall  return  it  with 
his  objections  to  the  house  in  whi<>h  it  shaH  have  orifcinated. 
which  shall  enter  the  objections  at  Lir^e  on  the  journal,  an<! 
proceed  to  reconsider  it.  If  after  such  rcvousideiation,  two-thinls 
of  the  members  elected  to  that  huu.se  shall  nxn «'  to  puss  the  bill, 
IT  shall  be  sent,  together  with  the  object ioas.  U)  the  oth«>r  house, 
by  which  it  shall  likewise  be  reconsidered;  and  if  approved  b.v 
two-thirds  of  the  members  elected  to  thnt  hous  \  it  shall  become 
a  law  notwithH landing  the  objections  of  the  Governor.  In  all 
SDch  cases,  the  votes  in  both  houses  shnll  be  determined  by  yeas 
and  nays,  and  the  names  of  the  members  votiuK  shall  be  entered 
on  the  journal  of  each  house  respectively.  If  any  bill  shall  not 
be  returned  by  tlie  (Sovernor  within  ten  days  (Sundays  excepted) 
after  it  shall  have  been  presented  to  h'ni,  the  same  shall  be  a 
law  in  like  manner  as  if  he  had  signed  it.  unless  the  Legislature 
shall,  by  their  adjournment,  prevent  its  return,  in  which  case  it 
shall  not  l>ecome  a  law  without  th.»  apj»roval  of  the  Governor. 
No  bill  shall  become  a  law  after  th"  liujil  atljournment  of  the 
Legislature,  unless  approved  by  the  CJ<»vernor  within  thirty  days 
after  such  adjournment.  If  any  bill  presented  to  the  Governor 
contain  several  items  of  appropriation  of  money,  he  may  object 
tn  one  or  more  of  such  items  while  api)roviiJK  of  the  other  portion 
of  the  bill.  In  such  case,  he  shall  append  to  the  bill,  nt  the  time 
of  signing  it,  a  statement  of  the  itvp^<  fa  wlr^b  he  objects;  and 
the  appropriation  so  objected  to  shall  not  t;ike  effect.  If  the 
legislature  be  in  session,  he  shnll  tr.i'.sm't  to  (he  house  in  which 
the  bill  originated  a  copy  of  such  st;it«">ient.  and  the  items  ob- 
jected to  shall  be  separately  rccr)ns:de-"d.  If  on  reconsideration 
one  or  more  of  such  items  be  -approved  bv  two-thirds  of  the  mi'in- 
bers  elected  to  ea<'h  house,  the  sanv*  shall  be  part  of  the  law, 
notwithstanding  the  objectiot»s  of  the  Govi^rnor.  All  the  pro- 
visions of  this  section,  in  relation  to  bills  not  approved  by  the 
Governor,  shall  apply  in  ca«<es  in  whi<'h  he  shall  withhold  his 
approval  from  any  item  or  items  contained  in  a  bill  appropriating 
money. 

Const   1846,  art.  IV,  f  0,  amended  in  1874. 
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ARTICLES   FIFTH. 

Sec.     1.  State  officers. 

2.  First  election  of  state  oiBcers. 

8.  Superintendent  of  public  works;  appointment;  powers  and  duties. 

4.  Superintendent  of  state  prisons:  appointment;  powers  and  duties. 

5.  Ck>mmls8loners  of  the  land  office;  of  the  canal  fund;  canal  boatd. 

6.  Powers  and  duties  of  boards. 

7.  State  treasurer;  suspension  by  goyemor. 

8.  Certain  offices  abolished. 

0.  ClTll  servico  appointments  and  promotions. 

§  1.  St&te  olllcera. 

The  Secretary  of  State,  Comptroller,  Treasurer,  Attorney-Gen- 
eral and  State  Engineer  and  Surveyor  shall  be  chosen  at  a  gen- 
eral election,  at  the  times  and  places  of  electing  the  Governor 
and  Lieutenant-Governor,  and  shall  hold  their  offices  for  two 
years,  except  as  provided  in  section  two  of  this  article.  Each 
of  the  officers  in  this  article  named,  excepting  the  Speaker  of  "the 
Assembly,  shall,  at  stated  times  during  his  continuance  in  office, 
receive  for  his  services  a  compensation  which  shall  not  be  in- 
creased or  diminished  during  the  term  for  which  he  shall  have 
been  elected;  nor  shall  he  receive  to  his  use  any  fees  or  per- 
quisites of  office  or  other  compensation.  No  person  shall  be 
elected  to  the  office  of  State  Engineer  and  Surveyor  who  is  not 
a  practical  civil  engineer. 

Const.    1846.  art.  V,  »  1.  2- 

§  2.  Fimt  election  of  state  oAeem. 

The  first  election  of  the  Secretary  of  State,  Comptroller,  Treas- 
urer, Attorney-General  and  State  Engineer  and  Surveyor,  pur- 
suant to  this  article,  shall  be  held  in  the  year  one  thousand 
eight  hundred  and  ninety-five,  and  their  terms  of  office  shall 
begin  on  the  first  day  of  January  following,  and  shall  be  for 
three  years.  At  the  general  election  in  the  year  one  thousand 
eight  hundred  and  ninety-eight,  and  every  two  years  thereafter, 
their  successors  shall  be  chosen  for  the  term  of  two  years. 

New. 

§  8.  Svperlntendent  of  public  works |  appolntmeati 
powers  Aj&d   duties  of. 

A  Superintendent  of  Public  Works  shall  be  appointed  by  the 
Governor,  by  and  with  the  advice  and  consent  of  the  Senate, 
and  hold  his  office  until  the  end  of  the  term  of  the  Governor  by 
whom  he  was  nominated,  and  until  his  successor  is  appointed  and 
qualified.  He  shall  receive  a  compensation  to  be  fixed  by  law. 
He  shall  be  required  by  law  to  give  security  for  the  faithful 
execution  of  his  office  before  entering  upon  the  duties  thereof. 
He  shall  be  charged  with  the  execution  of  all  laws  relating  to  the 
repair  and  navigation  of  the  canals,  and  also  of  those  relating 
to  the  construction  and  improvement  of  the  canals,  except  so  far 
as  the  execution  of  the  laws  relating  to  such  construction  or 
improvement  shall  be  confided  to  the  State  Engineer  and  Sur- 
veyor; subject  to  the  control  of  the  Legislature,  he  shall  make 
the  rules  and  regulations  for  the  navigation  or  use  of  the  canals. 
He  may  be  suspended  or  removed  from  office  by  the  Governor, 
whenever,  in  his  judgment,  the  public  interest  shall  so  require; 
but  in  case  of  the  removal  of  such   Superintendent  of  Public 
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Works  from  office,  the  Governor  shall  file  with  the  Secretary  of 
State  a  statement  of  the  cause  of  such  removal,  and  shall  report 
such  removal  and  the  cause  thereof  to  the  Letrislature  at  its  next 
session.  The  Superintendent  of  Public  Works  shall  appoint  not 
more  than  three  assistant  superintendents,  whose  duties  shall  be 
prescribed  by  him,  subject  to  modification  by  the  legislature,  and 
who  shall  receive  for-  their  services  a  compensation  to  be  fixed  bj 
law.  They  shall  hold  their  ofllce  for  three  years,  subject  to  sus- 
pension or  removal  by  the  Superintendent  of  Public  Works,  when- 
ever, in  his  judgment,  the  public  interest  shall  so  require.  Any 
vacancy  in  the  office  of  any  such  assistant  superintendert  shall 
be  filled  for  the  remainder  of  the  term  for  which  he  was  ap- 
pointeil,  by  the  Superintendent  of  Public  Works;  but  in  case  of 
the  flotipension  or  removal  of  any  such  assistant  superintendent 
by  kim,  he  shall  at  once  report  to  the  Governor,  in  writing,  the 
rauKe  of  such  removal.  All  other  persons  employed  in  the  care 
and  z:anagement  of  the  canals,  except  collectors  of  tolls,  and 
thr»e  in  the  department  of  the  State  Enjrineer  and  Surveyor, 
shall  be  appointed  by  the  Superintendent  of  Public  Works,  and 
be  subject  to  suspension  or  removal  by  him.  The  Superintendent 
of  Public  Works  shall  perform  all  the  duties  of  the  former  Canal 
Commissioners  and  Board  of  Canal  Commissioners,  as  now  de- 
clared by  law,  until  otherwise  provided  by  the  Ijejfislnture.  The 
Governor,  by  and  with  the  advice  and  consent  of  the  Senate, 
shall  have  power  to  fill  vacancies  in  the  office  of  Superintendent 
of  Public  Works:  if  the  Senate  be  not  in  session,  he  may  grant 
commissions  which  shall  expire  at  the  end  of  the  next  succeeding 
session  of  the  Senate. 
Goiwt.    1846,  art.  V,  |  3,  amended  in  1874. 

i  4.  Superintendent  of  state  prisons i  appolntntent) 
povrers  and   duties   of. 

A  Superintendent  of  State  Prisons  shall  be  appointed  by  the 
Governor,  by  and  with  the  advice  and  consent  of  the  Senate,  and 
hold  his  office  for  five  years,  unless  sooner  removed;  he  shall 
give  security  in  such  amount,  and  with  such  sureties  ns  shall  be 
required  by  law  for  the  faithful  discharge  of  his  duties;  he  shall 
have  the  superintendence,  management  and  control  of  state 
prisons,  subject  to  such  laws  as  now  exist  or  may  hereafter  be 
enacted;  he  shall  appoint  the  agents,  wardens,  physicians  and 
chaplains  of  the  prisons.  The  agent  and  warden  of  each  prison 
shall  appoint  .all  other  officers  of  such  prison,  except  the  clerk, 
subject  to  the  approval  of  the  same  by  the  Superintendent.  The 
Comptroller  shall  appoint  the  clerks  of  the  prisons.  The  Super- 
intendent shall  have  all  the  powers  and  perform  all  the  duties 
not  inconsistent  herewith,  which  were  formerly  had  and  per- 
formed by  the  Insjiectors  of  State  Prisons.  The  Governor  may 
remove  the  Superintendent  for  cause  at  any  time,  giving  to  him 
a  copy  of  the  charges  against  him,  and  an  opportunity  to  be 
heard  in  his  defense. 

Crast.    1846.   art.  V,  |  4,  amended  In   1876. 

I  6.  Commissioners  of  tite  land  ofllcei  of  the  canal  fond; 
caaal  board. 

The  Lieutenant-Governor.  Speaker  of  the  Assembly,  Secretary 
of  State,   Comptroller,    Treasurer,    Attorney-General    and    State 
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Engineer  and  SurTejor  shall  lie  the  commissioners  of  the  laud 
office.  The  Lieutenant-Governor,  Secretarj-  of  State,  Comptroller, 
Treasurer  and  Attorney-General  .shall  be  the  commiKsioners  of 
the  canal  fund.  The  canal  board  shall  consist  of  the  eonunis- 
■ioners  of  the  canal  fund,  the  State  Engineer  and  Surveyor  and 
the  Superintendent  of  Public  Works. 
Const.    1846,  art.  Y.  {  5. 

I  6.  PoirrerB  and  datlea  of  boards. 

The  powers  and  duties  of  the  respe<*tive  boards,  and  of  the 
several  officers  in  this  article  mentioned,  shall  be  such  as  uow^ 
are  or  hereafter  may  be  prescribed  by  law. 

Const.    1846.  art.  V,  |  G. 

I  7.  State  treannrer,  iiiiiipen»Ion   by  provornor. 

The  Treasurer  may  be  suspended  from  oIIi<'i'  by  the  OoveriK^r, 
during  the  recess  of  the  Legislature,  and  until  thirty  days  after 
the  commencement  of  the  next  session  of  the  Lecisluture,  when- 
ever it  shall  appear  to  him  that  such  Treasurer  has,  in  any  par- 
ticular, violated  his  duty.  The  (Jovornor  shall  appoint  a  com- 
petent person  to  discharge  the  duties  of  the  office  during  such 
suspension  of  the  Treasurer. 

Oonat.    1846.  art.  V.  |  7. 

I  8.  Certain  offices  abolinbed. 

All  offices  for  the  weighing,  gauging,  measuring,  culling  or  In- 
specting any  merchandise,  produce,  manufacture  or  commodity 
whatever,  are  herebj'  abolished;  and  no  such  ollice  shall  hereafter 
be  created  by  law;  but  nothing  in  this  section  contained  shall 
abrogate  any  office  created  for  the  purpose  of  protecting  the 
public  health  or  the  interests  of  the  State  in  its  property,  revenue, 
tolls  or  purchases,  or  of  supplying  the  i)eople  with  correct  stand- 
ards of  weights  and  measures,  or  shall  prevent  the  creation  of  any 
office  for  such  purposes  hereafter. 

Const.    1846,  art.  V,  f  8. 

I  ••  Cl-vil  aerTlee  appolntmcntii  and   proniotionH. 

Appointments  and  promotions  in  the  civil  service  of  the  State, 
and  of  all  the  civil  divisions  ther€M)f,  including  cities  and  villages, 
shall  be  made  according  to  merit  and  fitness  to  be  ascertained, 
so  far  as  practicable,  by  examinations,  which,  so  far  as  prac- 
ticable, shall  be  competitive;  provided  however,  that  honorably 
discharged  soldiers  and  sailors  from  the  army  and  navy  of  the 
United  States  in  the  late  civil  war,  who  are  citizens  and  resi- 
dents of  this  State,  shall  be  entitled  to  preference  in  appointment 
and  promotion  without  regard  to  their  standing  on  any  list  from 
which  such  appointment  or  promotion  may  be  made.  Laws  shall 
be  made  to  provide  for  the  enforcement  of  this  section. 

New. 


Art.  VI  CONSTITUTION  OF  NEW  YORK.  fl 


ARTICLES   SIXTH. 

i«<.    1.  SnpreiM  ecRirt;  how  constituted;  judicial  diitrieti. 

3.  Judicial  departmenta;  appellate  division,   how  conttltoted;  goTemor 
to  dealffnate  joatlces;   reporter;  time  and  place  of  bolding  courts. 

3.  Jodge  or  joatlce  not  to  sit  to  rcTiew;  testimony  in  equity  cases. 

4.  Terms  of  nfflce;   Tscandes,   how  filled. 

5.  City   courts   abolished;    Judges    become    justices   of   sapresM    court; 

salaries;  Jurisdiction  Tested  in  supreme  court. 

6.  Clrcnlt  courts  and  courts  of  oyer  and  terminer  abollsbsd. 

7.  Court  of  appeals. 

9.  Vacancy  in  court  of  appeals,  how  filled. 
9.  Jurisdiction  of  court  of  appeals. 

10.  Judges  not  to  hold  any  other  office. 

11.  RemoTal  of  judges. 

12.  Compensation;  age  restriction;  assignment  by  gOTemor. 

13.  Trlsl  of  impeachments. 

14.  County  courts. 

15.  Surrogstes*     courts;     surrogstes,     their     powers     and     jurlsdictioB; 

Tacancies. 
1&  liocal  judicial  officers. 

17.  Justices  of  the  peace;  district  court  justices. 

18.  Inferior  local  courts. 
10.  Clerks  of  courts. 

ao.  No  judicial  officer,  ezceot  justice  of  the  peace,  to  rectirs  fees;  not 
to  act  as  attorney  or  counselor. 

21.  PQbUcation  of  statutes. 

22.  Terms  of  office  of  present  Justices  of  the  peace  and  local  judicial 

officers. 

23.  Courts  of  special  sessions. 

i  1.  Svprene   conrt)   liow  eonatltntedi  Jndlclal   dlatrlcta. 

The  Supreme  Court  is  continued  with  general  jurisdiction  in 
■w  and  equity,  subject  to  such  appellate  jurisdiction  of  the  CJourt 
of  Appeals  as  now  is  or  may  be  prescribed  by  law  not  incon.sistent 
with  this  article.  The  existing  judicial  districts  of  the  State  are 
continued  until  changed  as  hereinafter  provided.  The  Supreme 
Court  shall  consist  of  the  Justices  now  in  office,  and  of  the 
lodges  transferred  thereto  by  the  fifth  section  of  this  article,  all 
of  whom  shall  continue  to  be  Justices  of  the  Supreme  Court 
during  their  respective  terms,  and  of  twelve  additional  Justices 
who  shall  reside  in  and  be  chosen  by  the  electors  of,  the  several 
existing  judicial  aistricts,  three  in  the  first  district,  three  in  the 
■e<»nd,  and  one  in  each  of  the  other  districts;  and  of  their  suc- 
<*«8ors.  The  successors  of  said  Justices  shall  be  chosen  by  the 
electors  of  their  respective  judicial  districts.  The  Legislature 
J»«y  alter  the  judicial  districts  once  after  every  enumeration 
'flider  the  Constitution,  of  the  inhabitants  of  the  State,  and  thero- 
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upon  reapportion  the  Justices  to  be  tliercafter  elected  in  tbe 
districts  so  altered.  The  Legislature  may  from  time  to  time  in- 
crease the  number  of  justices  in  any  judicial  district  except  that 
the  number  of  justices  in  the  first  and  second  district  or  in  any 
of  the  districts  into  which  the  second  district  may  be  divided, 
shall  not  be  increa.sed  to  exceed  one  justice  for  each  eighty  thou- 
sand, or  fraction  over  forty  thousand  of  the  population  thereof, 
as  shown  by  th«  last  State,  or  Federal  census  or  enumeration,  and 
except  that  the  number  of  justices  in  any  other  district  shall  not 
be  increased  to  exceed  one  justice  for  each  sixty  thousand  or 
fraction  over  thirty-five  thousand  of  the  population  thei'eof  as 
shown  by  the  last  State  or  Federal  census  or  enumeration.  The 
Legislature  may  erect  out  of  the  second  judicial  district  as  now 
constituted,  another  judicial  district  and  apportion  the  justices 
in  office  between  the  districts,  and  provide  for  the  election  of 
additional  justices  in  the  new  district  not  exceeding  the  limit 
herein  provided. 
Const.    1846,  art.  YI,  f  6,  amended  in  1005. 

f  2.  Judicial  departmental;  appellate  dlvlMlon,  how  con- 
ntltuted;  irovernor  to  designate  Juntlceaii  reporter^  time 
and  place  of  holding  conrtn. 

The  Legislature  shall  divide  the  State  into  four  judicial  depart- 
ments. The  first  department  shall  consist  of  the  county  of  New 
York;  the  others  shall  be  bounded  by  county  lines,  and  be  com- 
pact and  equal  in  population  as  nearly  as  may  be.  Once  every 
ten  years  the  Legislature  may  alter  the  judicial  departments,  but 
without  increasing  the  number  thereof. 

There  shall  be  an  Appellate  Division  of  the  Supreme  Court, 
consisting  of  seven  Justices  in  the  first  department,  and  of  five 
Justices  in  each  of  the  other  departments.  In  each  lepartment 
four  shall  constitute  a  quorum,  and  the  concurrence  of  three  shall 
be  necessary  to  a  decision.  No  more  than  five  Justices  shall  sit 
in  any  case. 

From  all  the  Justices  elected  to  the  Supreme  Court  the  Gov- 
ernor shall  designate  those  who  shall  constitute  the  'Appellate 
Division  in  each  department;  and  he  shall  designate  the  Presiding 
Justice  thereof,  who  shall  act  as  such  during  his  term  of  office, 
and  shall  be  a  resident  of  the  department.  The  other  Justices 
shall  be  designated  for  terms  of  five  years  or  the  unexpired  por- 
tions of  their  respective  terms  of  office,  if  less  than  five  years. 
From  time  to  time  as  the  terms  of  such  designations  expire,  or 
vacancies  occur,  he  shall  make  new  designations.  A  majority  of 
the  Justices  so  designated  to  sit  in  the  Appellate  Division,  in  each 
department  shall  be  residents  of  the  department.  He  may  also 
make  temporary  designations  in  case  of  the  absence  or  inability 
to  act  of  any  Justice  in  the  Appellate  Division,  or  in  case  the 
Presiding  Justice  of  any  Appellate  Division  shall  certify  to  him 
that  one  or  more  additional  Justices  are  needed  for  the  speedy 
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disposition  of  the  business  before  it.  Whencrer  the  Appellate 
Diyision  in  any  department  shall  be  unable  to  dispose  of  its  busi- 
ness within  a  reasonable  time,  a  majority  of  the  Presiding 
Justices  of  the  several  departments  at  a  meeting  called  by  the 
Presiding  Justice  of  the  department  in  arrenrs  may  transfer  any 
pending  appeals  from  such  department  to  any  other  department 
for  hearing  and  determination.  No  Justice  of  the  Appellate 
DiTision  shall,  within  the  department  to  which  he  may  be  desig- 
nated to  perform  the  duties  of  an  Appellate  Justice,  exercise  any 
of  the  powers  of  a  Justice  of  the  Supreme  Court,  other  than 
those  of  a  Justice  out  of  court,  and  those  pertaining  to  the  Ap- 
pellate Division,  or  to  the  hearing  and  decision  of  motions  sub- 
mitted by  consent  of  counsel,  but  any  such  Justice,  when  not 
actually  engaged  in  performing  the  duties  of  such  Appellate 
Justice  in  the  department  to  which  he  is  designated,  may  hold 
any  term  of  the  Supreme  Court  and  exercise  any  of  the  powers 
of  a  Justice  of  the  Supreme  Court  in  any  county  or  judicial  dis- 
trict in  any  other  department  of  the  State.  From  and  after  tl-^ 
last  day  of  December,  eighteen  hundred  and  ninety-five,  (!  » 
Appellate  Division  shall  have  the  jurisdiction  now  exercised  by 
tBe  Supreme  Court  at  its  General  ^Terms  and  by  the  General 
Terms  of  the  Court  of  Common  Pleas  for  the  City  and  County 
of  New  York,  the  Superior  Court  of  the  City  of  New  York,  the 
Superior  Court  of  Buffalo  and  the  City  of  Brooklyn,  and  such 
additional  jurisdiction  as  may  be  conferred  by  the  Legislature. 
It  shall  have  power  to  appoint  and  remove  a  reporter. 

The  Justices  of  the  Appellate  Division  in  each  department  shall 
have  p<>wer  to  fix  the  times  and  places  for  holding  Special  Terms 
therein,  and  to  assign  the  Justices  in  the  departments  to  hold 
«uch  t^rms;  or  to  make  rules  therefor. 

Omst.    1946.  art.  VI.  f$  7  and  28,  added  In  1882,  amondod  In  1905. 


I  8.  Jttdfirc  or  fnutlee  not  to  alt  In  reTieirri  testlmonr  In 
e^vitr  cases. 

No  Judge  or  Justice  shall  sit  in  the  .\ppollate  Division  or  in 
the  Court  of  Appeals  in  review  of  a  decision  made  by  him  or  by 
any  court  of  which  he  was  at  the  time  a  sitting  niombor.  The 
testimony  in  equity  cases  shall  be  taken  in  like  manner  as  in 
eases  at  law;  and,  except  as  herein  otherwise  provided,  the  liCgis- 
latnre  shall  have  the  same  power  to  alter  and  rcgnhite  the  juris- 
diction and  proceedings  in  law  and  in  equity  that  it  has  hereto- 
fore exercised. 
Cotut.    1S46,  art.  VI,  $  8. 

S  4.  TerntB  of  ofllce;  T-atsanclen,  hovr  filled. 

The  official  terms  of  the  Justices  of  the  Supreme  Court  shall  be 
fourteen  years  from  and  including  the  first  day  of  January  next 
after  their  election.     When  a  vacancy  shall  cccur  otherwise  than 
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by  expiration  of  term  in  the  oflace  of  Justice  of  the  Supreme 
Court  the  same  shall  be  filled  for  a  full  term,  at  the  next  general 
election,  happening  not  less  than  three  months  after  such  vacancy 
occurs;  and,  until  the  vacancy  shall  be  so  filled,  the  Governor  by 
and  with  the  advice  and  consent  of  the  Senate,  if  the  Senate 
shall  be  in  session,  or  if  not  in  session  the  Governor,  may  fill 
such  vacancy  by  appointment,  which  shall  continue  imtil  and  in- 
cluding the  last  day  of  December  next  after  the  election  at  wliich 
the  vacancy  shall  be  filled. 
Const.   1846,  art.   VI,   §§  9,   13. 

I  S.  City  conrtB  nbolfnhed;  Jnclflrea  become  Jnnticea  of  su- 
preme court)  Balarlen;  Jurl»dictlou  vested  in  aapr^m^ 
court. 

The  Superior  Court  of  the  City  of  New  York,  the  Court  of 
Common  l*leas  for  the  City  and  County  of  New  York,  the  Su- 
perior Court  of  Bufifalo,  and  the  City  Court  of  Brooklyn,  are 
abolished  from  and  after  the  first  day  of  January,  one  thousand  . 
eight  hundred  and  ninety-six,  and  thereupon  the  seals,  records, 
papers  and  documents  of  or  belonging  to  such  courts,  shall  be 
deposited  in  the  offices  of  the  Clerks  of  the  several  counties  in 
which  said  courts  now  exist;  and  all  actions  and  proceedings  then 
pending  in  such  courts  shall  be  transferred  to  the  Supreme  Court 
for  hearing  and  determination.  The  Judges  of  said  courts  in 
office  on  the  first  day  of  January,  one  thousand  eight  hundred 
■  and  ninety -six,  shall,  for  the  remainder  of  the  term  for  whieb 
they  were  elected  or  appointed,  be  Justices  of  the  Supreme  Court; 
but  they  shall  sit  only  in  the  counties  in  which  they  were  elei-ted 
or  appointed.  Their  salaries  shall  be  paid  by  the  said  counties 
respectively,  and  shall  be  the  same  as  the  salaries  of  the  other 
JusUces  of  the  Supreme  Court  residing  in  the  same  counties. 
Their  successors  shall  be  elected  as  Justices  of  the  Supreme 
Court  by  the  electors  of  the  judicial  districts  in  which  they 
lespectively  reside. 

The  jurisdiction  now  exercised  by  the  several  courts  hereby 
abolished,  shall  be  vested  in  the  Supreme  Court.  Appeals  from 
inferior  and  local  courts  now  heard  in  the  Court  of  Common 
Pleas  for  the  City  and  County  of  New  York  and  the  Superior 
Court  of  Buffalo,  shall  be  heard  in  the  Supreme  Court  in  such 
manner  and  by  such  Justice  or  Justices  as  the  Appellate  r>ivi- 
sions  in  the  respective  departments  which  include  New  York  and 
Buffalo  shall  direct,  unless  otherwise  provided  by  the  Legislature. 
•New. 


§   6.   Circuit    courtM     and     conrtM    of    oyer    and    terminer 
arbolifihed. 

Circuit  Courts  and  Courts  of  Oyer  and  Terminer  are  abolished 
from  and  after  the  last  day  of  December,  one  thousand   eight 
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bandred  and  ninety- five.  All  their  jurisdiction  shall  thereupon 
be  Tested  in  the  Supreme  Courts  and  all  actions  and  proceedings 
then  pendini?  in  such  courts  shall  be  transferred  to  the  Supreme 
Court  for  hearing  and  determination.  Any  Justice  of  the  Su- 
preme Court,  except  as  otherwise  provided  in  this  article,  may 
hold  court  in  any  county. 
New. 

I  7.  Court  of  aRpealM. 

The  Court  of  Appeals  is  continued.  It  shall  consist  of  the  Chief 
Judge  and  Associate  Judges  now  in  office,  who  shall  hold  their 
offices  until  the  expiration  of  their  respective  terms,  niid  their 
?uccessora,  who  shall  be  chosen  by  the  electors  of  the  State. 
The  official  terms  of  the  Chief  Judge  and  Associate  Judges  shall 
be  fourteen  years  from  and  including  the  first  day  of  January 
next  after  their  election.  Five  members  of  the  court  shall  form 
a  quorum,  and  the  concurrence  of  four  shall  be  necessary  to  a 
decision-  The  court  shall  have  power  to  appoint  and  to  remove 
Its  reporter,  clerk  and  attendants.  Whenever  and  as  often  as  a 
majority  of  the  Judges  of  the  Court  of  Appeals  shall  certify  to 
the  Governor  that  said  court  is  unable,  by  reason  of  the  accumu- 
lation of  causes  pending  therein,  to  hear  and  dispose  of  the  same 
with  reasonable  speed,  the  Governor  shall  designate  not  more  than 
four  Justices  of  the  Supreme  Court  to  serve  as  Associate  .Judges 
of  Court  of  Appeals.  The  Justices  so  designated  shall  be  relieved 
from  their  duties  as  Justices  of  the  Supreme  Court  and  shall 
serve  as  Associate  Judges  of  the  CoUrt  of  Appeals '  until  the 
causes  undisposed  of  in  said  court  are  reduced  to  two  hundred, 
when  they  shall  return  to  the  Supreme  Court.  The  Governor 
may  designate  Justices  of  the  Supreme  Court  to  fill  vacancies. 
No  Justice  shall  serve  as  Associate  Judge  of  the  Court  of  Ap- 
peals except  while  holding  the  office  of  justice  of  the  Supreme 
Court,  and  no  more  than  seven  Judges  shall  sit  in  any  case. 
[As  amended  in  1899.] 

Comt.    1846.  art.  VI.  |  3,  amended  In  1860. 

f  8.  VaeancT  in  covrt  of  appeals,  horr  fllled. 

When  a  vacancy  shall  occur  otherwise  than  by  expiration  of 
term,  in  the  office  of  Chief  or  Associate  Judge  of  the  Court  of 
Appeals,  the  same  shall  be  filled,  for  a  full  term,  at  the  next 
general  election  happening  not  less  than  three  months  after  sue  h 
vacancy  occurs;  and  until  the  vacancy  shall  bo  so  filled,  the  (Jov- 
emor,  by  and  with  the  advice  and  consent  of  the  Senate,  if  the 
Senate  shall  be  in  session,  or  if  not  in  session  the  Governor  may 
fill  such  vacancy  by  appointment.  If  any  such  appointment  of 
Chief  Judge  shall  be  made  from  among  the  Associate  Judges,  a 
temporary  appointment  of  Associate  Judge  shall  be  made  in  like 
manner;  but  in  such  case,  the  person  appointed  Chief  Judge  shall 
not  be  deemed  to  vacate  his  office  of  Associate  .Tudge  any  longer 
than  until  the  expiration  of  his  appointment  as  Chief  .Tudge.  The 
powers  and  jurisdiction  of  the  court  shall  not  be  suspended  for 
want  of  appointment  or  election,  when  the  number  of  Judges  is 
sufflcient  to  constitute  a  quorum.  All  appointments  under  this 
section  shall  continue  until  and  including  the  last  day  of  Decem- 
ber next  after  the  election  at  which  the  vacancy  shall  be  filled. 

Conat.    1846,  art.  VI,  f  3,  amended  In  18C9. 
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I  9.  Jorladlctlon  of  court  of  appeals. 

After  the  last  day  of  December,  one  thousand  ei^rht  hundred 
and  ninety-five,  the  jurisdiction  of  the  Court  of  Appeals,  except 
where  the  judgment  is  of  death,  shall  be  limited  to  the  review 
of  questions  of  law.  No  unanimous  decision  of  the  Appellate 
Division  of  the  Supreme  Court  that  there  is  evidence  supporting 
or  tending  to  sustain  a  finding  of  fact  or  a  verdict  not  directed 
by  the  court,  shall  be  reviewed  by  the  Court  of  Appeals.  Ex- 
cept where  the  judgment  is  of  death,  appeals  may  be  taken,  as 
of  right,  to  said  court  only  from  judgments  or  orders  entered 
upon  decisions  of  the  Appellate  Division  of  the  Supreme  Court, 
finally  determining  actions  or  special  proceedings,  and  from 
orders  granting  new  trials  on  exceptions,  where  the  appellants 
stipulate  that  upon  aflSrmance  judgment  absolute  shall  be  ren- 
dered against  them.  The  Appellate  Division  in  any  department 
may,  however,  allow  an  appeal  upon  any  question  of  law  which, 
in  its  opinion,  ought  to  be  reviewed  by  the  Court  of  Ap|>eals. 

The  Legislature  may  further  restrict  the  jurisdiction  of  the 
Court  of  Appeals  and  the  right  of  appeal  thereto,  but  the  right 
to  appeal  shall  not  depend  upon  the  amount  involved. 

The  provisions  of  this  section  shall  not  apply  to  orders  made 
or  judgments  rendered  by  any  General  Term  before  the  last  day 
of  December,  one  thousand  eight  hundred  and  ninety-five,  but 
appeals  therefrom  may  be  taken  under  existing  provisions  of  law. 

New. 

I  10.  Jadffea   not  to  hold  any   otber  office. 

The  Judges  of  the  Court  of  Appeals  and  the  Justices  of  the 
Supreme  Court  shall  not  hold  any  other  office  or  public  tru.'it. 
All  votes  for  any  of  them,  for  any  other  than  a  judicial  office, 
given  by  J:he  Legislature  or  the  people,  shall  be  void. 

Const.    1846,  art.  VI,  f  10,  amended  In  1800. 

§   11.  RemoTAl  of  Judirea. 

Judges  of  tlie  Court  of  Appeals  and  Justices  of  the  Supreme 
Court  may  be  removed  by  concurrent  resolnliou  of  both  houses 
of  the  Legislature,  if  two-thirds  of  all  the  members  elected  to 
each  house  concur  therein.  All  other  judicial  officers,  except 
Justices  of  the  Peace  and  judges  or  justices  of  inferior  courts 
not  of  record,  mav  be  removed  by  the  Senate,  on  the  recommen- 
dation of  the  Governor,  if  two-thirds  of  all  the  members  elected 
to  the  Senate  concur  therein.  But  no  officer  shall  be  removed 
by  virtue  of  this  section  except  for  cause,  which  shall  be  entered 
on  the  journals,  nor  unless  he  shall  have  been  served  with  a 
statement  of  the  cause  alleged,  and  shall  have  had  an  oppo«-«^unity 
to  be  heard.  On  the  question  of  removal,  the  yeas  and  nays  shall 
be  entered  on  the  journal. 

Const.    1846,  art.  VI.  5  H.  amendi-d  in  1860, 

§  la.  Compensation  J  aare  restriction  j  asslgrnment  by  gov- 
ernor. 

The  Judges  and  Justices  hereinbefore  mentioned  shall  receive 
for  their  services  a  compensation  established  by  law,  which  shall 
not  be  increased  or  diminished  during  their  official  terms.  ^^^^Pt 
as  provided  in  section  five  of  this  article.     No  person  shall  hold 
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the  office  of  Jndge  or  Jastice  of  any  court  longer  than  nntil  and 
including  the  last  day  of  December  next  after  he  shall  be  seventy 
jears  of  age.  No  Judge  or  Justice  elected  after  the  first  day  of 
January,  one  thousand  eight  hundred  and  ninety-four,  shall  be 
entitled  to  receive  any  compensation  after  the  last  day  of  Decem- 
ber next  after  he  shall  be  seventy  years  of  age;  but  the  com- 
peniAtion  of  every  Judge  of  the  Court  of  Appeals  or  Justice  of 
the  Supreme  Court  elected  prior  to  the  first  day  of  January,  one 
tlionaand  eight  hundred  and  ninety-four,  whose  term  of  office  has 
been,  or  whose  present  term  of  office  shall  be,  so  abridged,  and 
who  ahtfn  have  served  as  such  Judge  or  Justice  ten  years  or 
more,  shall  be  continued  during  the  remainder  of  the  term  for 
which  he  was  elected;  but  any  such  Judge  or  Justice  may,  with 
his  consent,  be  assigned  by  the  Governor,  from  time  to  time,  to 
•ay  duty  in  the  Supreme  Court  while  his  compensation  is  so 
eontinned. 
Oentt.    1846,  art.  YI.  U  18.  14.  amended  In  1860. 

f  13.  Trial  of  ImpeAclimentB. 

The  Assembly  shall  have  the  power  of  impeachment,  by  a  rote 
of  a  majority  of  all  the  members  elected.  The  Court  for  the 
Trial  of  Impeachments  shall  be  composed  of  the  President  of  the 
Senate,  the  senators  or  the  major  part  of  them,  and  the  Judges 
of  the  Court  of  Appeals,  or  the  major  part  of  them.  On  the 
trial  of  an  impeachment  against  the  Governor  or  Lieutenant- 
Governor,  the  Lieutenant-Governor  shall  not  act  as  a  member  of 
the  court.  No  judicial  officer  shall  exercise  his  office,  after 
articles  of  impeachment  against  him  shall  have  been  preferred 
to  the  Senate,  until  he  shall  have  been  acquitted.  Before  the 
trial  of  an  impeachment  the  members  of  the  court  shall  take  an 
aath  or  affirmation  truly  and  impartially  to  try  the  impeachment 
according  to  the  evidence,  and  no  person  shall  be  convicted  with- 
out the  concurrence  of  two-thirds  of  the  members  present.  Judg- 
ment in  cases  of  impeachment  shall  not  extend  further  than  to 
removal  from  office,  or  removal  from  office  and  disqualification  to 
bold  and  enjoy  any  office  of  honor,  trust  or  profit  under  this 
State;  but  the  party  impeached  shall  be  liable  to  indictment  and 
punishment  according  to  law. 

Coast.    1S46,  art.  YI,  I  1,  amended  in  1860. 

I  14.  County  courts. 

The  existing  County  Courts  are  continued,  and  the  Judges 
thereof  now  in  office  shall  hold  their  offices  until  the  expiration 
of  their  respective  terms.  In  the  county  of  Kings  there  shall  be 
two  County  Judges  and  the  additional  County  Judge  shall  be 
chosen  at  the  next  general  election  held  after  the  adoption  of  this 
article.  The  successors  of  the  several  County  Judges  shall  be 
chosen  by  the  electors  of  the  counties  for  the  term  of  six  years. 
County  Courts  shall  have  the  powers  and  jurisdiction  they  now 
possess,  and  also  original  jurisdiction  in  actions  for  the  recovery 
of  money  only,  where  the  defendants  reside  in  the  county,  and  in 
which  the  complaint  demands  judgment  for  a  sum  not  exceeding 
two  thousand  dollars.  The  Legislature  may  hereafter  enlarge 
or  restrict  the  jurisdiction  of  the  County  Courts,  provided,  how- 
ever, that  their  jurisdiction  shall  not  be  so  extended  as  to  author- 
i«e  an  action  therein  for  the  recovery  of  money  only,  In  which 
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the  sum  demanded  exceeds  two  thousand  dollars,   or   in    whic 
any  person  not  a  resident  of  the  county  is  a  defendant. 

Courts  of  Sessions,  except  in  the  county  of  New  York,  ar 
abolished  from  and  after  the  last  day  of  December,  one  thousan 
eight  hundred  and  ninety-five.  All  the  jurisdiction  of  the  Cour 
of  Sessions  in  each  county,  except  the  count}'  of  New  York,  shnl 
thereupon  be  vested  in  the  County  Court  thereof,  and  all  action 
and  proceedings  then  pending  in  such  Courts  of  Sessions  shall  b 
transferred  to  said  County  Courts  for  hearing  and  determination 
Every  County  Judge'  shall  perform  such  duties  as  may  be  re 
quired  by  law.  His  salary  shall  be  established  by  law,  payabl 
out  of  tlie  county  trensur3^  A  County  Judge  of  any  county  ma: 
hold  County  Courts  in  any  other  county  when  requested  by  tin 
Judge  of  such  other  county. 

Const.    1846,  art.  VI.  f  16,  amended  in  1869. 

§  IIS.  Snrrofrnteii*  conrta;  •urrofgwitem,  their  po'vrers  WkWki 
Jnrlndictfon;  vacancieM. 

The  existing  Surrogates*  Cotirts  are  continued,  and  the  Sur- 
rogates now  in  office  shall  hold  their  ottices  until  the  expiration  ol 
their  terms.  Their  successors  shall  be  chosen  by  the  electors  oi 
their  respective  counties,  and  their  terms  of  office  shall  be  sis 
years,  except  in  the  county  of  New  York,  where  they  shall  con- 
tinue to  be  fourteen  years.  Surrogates  and  Surrogates'  Goartfl 
shall  have  the  jurisdiction  and  powers  which  the  Surrogates  and 
existing  Surrogates'  Courts  now  possess,  until  otherwise  provided 
by  the  liCgislature.  The  County  Judge  shall  be  Surrogate  of  his 
county,  except  where  a  separate  Surrogate  has  been  or  shall  be 
elected.  In  counties  having  a  population  exceeding  forty  thou- 
sand, wherein  there  is  no  separate  Surrogate,  the  Legislature 
may  provide  for  the  election  of  a  separate  officer  to  be  Surrogate, 
whose  term  of  office  shall  be  six  years.  When  the  Surrogate 
shall  be  elected  as  a  separate  officer  his  salary  shall  be  established 
by  law,  payable  out  of  the  county  treasury.  No  County  Jud|i:e 
or  Surrogate  shall  hold  office  longer  than  until  and  including  the 
last  day  of  December  next  after  he  shall  be  seventy  years  of 
age.  Vacancies  occurring  in  the  office  of  County  Judge  or  Sur- 
rogate shall  be  filled  in  the  same  manner  as  like  vacancies 
occurring  hi  the  Supreme  Court.  The  compensation  of  any 
County  Judge  or  Surrogate  shall  not  be  increased  or  diminished 
during  his  term  of  office.  For  the  relief  of  Surrogates*  Courts 
the  Legislature  may  confer  upon  the  Supreme  Court  In  any 
county  having  a  population  exceeding  four  hundred  thousand,  the 
powers  and  jurisdiction  of  Surrogates,  with  authority  to  try 
issues  of  fact  by  jury  in  probate  cases. 

Con»t.    1846,  art.  VI.  f  15,  amended  In  1869. 

§   10.  Iiocal  Jndicial  officers. 

The  liCgislature  may,  on  application  of  the  board  of  super- 
visors, provide  for  the  election  of  local  officers,  not  to  exceed  two 
in  any  county,  to  discharge  the  duties  of  County  Judge  and  of 
Surrogate,  in  cases  of  their  inability  or  of  a  vacancy,  and  in 
such  other  cases  as  may  be  provided  by  law,  and  to  exercise  such 
other  powers  in  special  cases  as  are  or  may  be  provided  by  law. 

Const,    1846,  art.  VI,  (  16,  amended  In  1869. 
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i  ^^»  Jmvtiees  of  the  peace  |  dlHtrict  court  Justices. 

The  electors  of  the  several  towns  shall/  at  their  annual  town 
meetings,  or  at  such  other  time  and  in  such  manner  as  the  Legis- 
latare  may  direct,  elect  Justices  of  the  Peace,  whose  term  of 
office  shall  be  four  years.  In  case  of  an  election  to  fill  a  vacancy 
occurring  before  the  expiration  of  a  full  term,  they  shall  hold  for 
the  residue  of  the  unexpired  term.  Their  number  and  classifica- 
tion may  be  regulated  by  law.  Justices  of  the  IVace  and  judges 
or  justices  of  inferior  courts  not  of  record,  and  their  clerks  may 
be  removed  for  cause,  after  due  notice  and  an  opportunity  of 
being  heard,  by  such  courts  as  are  or  may  be  prescribed  by  law. 
Jostiees  of  the  Peace  and  District  Court  Justices  may  be  elected 
tn  the  different  cities  of  this  State  in  such  manner,  an<l-  with  such 
{lowers,  and  for  such  terms,  respectively,  as  are  or  shall  be  pre- 
scribed by  law;  all  other  judicial  officers  in  cities,  whose  election 
or  appointment  is  not  otherwise  provided  for  in  this  article,  shall 
Ue  chosen  by  the  electors  of  such  cities,  or  appointed  by  some 
local  authorities  thereof. 

Govt.    1846,  art.  VI,  $  IS,  amond^d  in  1SG9. 

I  IS.  Inferior  local  court*. 

Inferior  local  courts  of  civil  and  criminal  jurisdiction  may  be 
Ktablished  by  the  I^egislature,  but  no  inferior  local  court  here- 
after created  shall  be  a  court  of  record.  The  Legislature  shall 
not  hereafter  confer  upon  any  inferior  or  local  court  of  its  crea- 
tion, any  equity  jurisdiction  or  any  greater  jurisdiction  in  other 
respects*  than  is  conferred  upon  County  Courts  by  or  under  this 
article.  Except  as  herein  otherwise  provided,  all  judicial  officers 
shall  be  elected  or  appointed  at  such  times  and  in  such  manner 
as  the  Legislature  may  direct. 

Coort.    ISMk  art.  TI,  i  19.   amended  in  1860 

I  19.  Clcrlca  of  eonrta. 

Clerks  of  the  several  counties  shall  be  clerks  of  the  Supreme 
Court,  with  such  powers  and  duties  as  shall  bo  prescribed  by 
law.  The  Justices  of  the  Appellate  Division  in  each  department 
shall  have  power  to  appoint  and  to  remove  a  clerk,  who  shall  keep 
his  office  at  a  place  to  be  designated  by  said  Justices.  The  Clerk 
of  the  Court  of  Appeals  shall  keep  his  office  at  the  seat  of  gov- 
ernment. The  Clerk  of  the  Court  of  Appeals  and  the  clerks  of 
the  Appellate  Division  shall  receive  compensation  to  be  estab- 
lished by  law  and  paid  out  of  the  public  treasury. 

Coast.    Id4e,  art.  TI,  I  20,  amended  in  1860. 

$  ao.  No  Judicial  Ofllcer,  except  Justice  of  the  peace,  to 
receive  teem}  not  to  act  as  attorney  or  connaelor. 

No  judicial  officer,  except  Justices  of  the  Peace,  shall  receive 
to  hLs  own  use  any  fees  or  perquisites  of  office;  nor  shall  any 
Jndpe  of  the  Court  of  Appeals,  or  Justice  of  the  Supreme  Court, 
or  any  County  Judge  or  Surrogate  hereafter  elected  in  a  county 
haring  a  population  exceeding  one  hundred  and  twenty  thousand, 
practice  as  an  attorney  or  counselor  in  any  court  of  record  in 
this  State,  or  act  as  referee.  The  Leirislature  may  imiiose  a 
wmOar  prohibition  upon  County  Judges  and  Surrogates  in  other 
coonti^.    No  one  sluil  be  eligible  to  the  office  of  Judge  of  the 
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Engineer  and  Surveyor  shall  be  the  commissioners  of  the  laud 
office.  The  Lieutenant-Governor,  Secretary  of  State,  Comptroller, 
Treasurer  and  Attorney-General  shall  be  the  coniuiiHsioners  of 
the  canal  fund.  The  canal  board  shall  consist  of  the  commis- 
■ioners  of  the  canal  fund,  the  State  Engineer  and  Surveyor  and 
the  Superintendent  of  Public  Works. 
Const.    1846,  art.  Y.  S  5. 

I  6.  PoirrerB  and  ditties  of  board ■• 

The  powers  and  duties  of  the  respective  boards,  and  of  the 
several  officers  in  this  article  mentioned,  shall  be  such  as  now 
are  or  hereafter  may  be  prescribed  by  law. 

Const.    1846.  art.  V,  |  0. 

I  T.  State  trennnrer,  mifipeii^ilon  by  icovcrnor. 

The  Treasurer  may  be  suspeiid(»d  from  otWvi*  by  the  Governor, 
during  the  recess  of  the  Legislature,  and  until  thirty  days  after 
the  commencement  of  the  next  session  of  the  Logisloture,  when- 
ever it  shall  appear  to  him  that  such  Troasurer  has,  in  any  par- 
ticular, violated  his  duty.  The  (Tovernor  shall  appoint  a  com- 
petent person  to  discharge  the  duties  of  the  office  during  such 
suspension  of  the  Treasurer. 

Const.    1846.  art.  V.  |  7. 

I  8.  Certain  oflices  nbollnlied. 

All  offices  for  the  weighing,  gauging,  measuring,  culling  or  In- 
specting any  merchandise,  produce,  manufacture  or  commodity 
whatever,  are  hereby  abolished;  and  no  such  olfice  shall  hereafter 
be  created  by  law;  but  nothing  in  this  section  contained  shall 
abrogate  any  office  created  for  the  purpose  of  protecting  the 
public  health  or  the  Interests  of  the  State  in  its  property,  revenue, 
tolls  or  purchases,  or  of  supplying  the  people  with  correct  stand- 
ards of  weights  and  measures,  or  shall  prevent  the  creation  of  any 
office  for  such  purposes  hereafter. 

Const.    1846,  art.  V,  f  8. 

I  9.  Civil  serTlce   appointmentn  and   promotlonN. 

Appointments  and  promotions  in  the  civil  service  of  the  State, 
and  of  all  the  civil  divisions  thereof.  Including  cities  and  villages, 
shall  be  made  according  to  merit  and  fitness  to  be  ascertained, 
so  far  as  practicable,  by  examinations,  which,  so  far  as  prac- 
ticable, shall  be  competitive;  provided  however,  that  honorably 
discharged  soldiers  and  sailors  from  the  army  and  navy  of  the 
United  States  in  the  late  civil  war.  who  are  citizens  and  resi- 
dents of  this  State,  shall  be  entitled  to  preference  in  appointment 
and  promotion  without  regard  to  their  standing  on  any  list  from 
which  such  appointment  or  promotion  may  be  made.  Laws  shall 
be  made  to  provide  for  the  enforcement  of  this  section. 

New. 
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ARTICLB   SIXTH. 

■•c.     1.  Bnpreme  conrtrhow  constitated;  judicial  dlitrleta. 

2.  Judicial  departments;  appellate  dlTislon,   how   conttltoted;  foretwr 

to  dealgnate  Justices;  reporter;  time  and  place  of  bolding  courts. 

3.  Judge  or  JoHtlce  not  to  sit  In  rerlew;  testimony  In  equity  cases. 

4.  Terms  of  nffice;   racancies,  how  filled. 

«.  City    courts    abolished;    Judges    become   Justices    of   siiproa»e    court; 
■alaries;  Jurisdiction  Tested  in  supreme  court. 

6.  Circolt  courts  and  courts  of  oyer  and  terminer  abollsbsd. 

7.  Court  of  appeals. 

5.  Vacancy  in  court  of  appeals,  how  filled. 
9.  Jurisdiction  of  court  of  appeals. 

10.  Judges  not  to  hold  any  other  ofllce. 

11.  RemoTal  of  Judges. 

12.  Compensation;  age  restriction;  assignment  by  governor. 

13.  Trial  of  impeachments. 

14.  County  courts. 

15.  Surrogates'     courts;     surrogates,     their     powers     and     Jurisdiction: 

Tacancles. 

16.  Local  Judicial  ofllcers. 

17.  Justices  of  the  peace;  district  court  Justices. 

18.  Inferior  local  courts. 
Id.  Clerks  of  courts. 

20.  No  Judicial  ofllcer,  exceot  Justice  of  the  peace,  to  recsire  fees;  not 

to  act  as  attorney  or  counselor. 

21.  Publication  of  statutes. 

22.  Terms  of  ofllce  of  present  Justices  of  the  peace  and  local  Judicial 

oflcers. 

23.  Courts  of  special  sessions. 

}  1.  Supreme  conrtj   liow  conatltnted)  Judicial  districts. 

The  Supreme  Court  is  continued  with  general  jurisdiction  in 
law  and  equity,  subject  to  such  appellate  jurisdiction  of  the  Court 
of  Appeals  as  now  is  or  may  be  prescribed  by  law  not  inconsistent 
with  this  article.  The  existing  judicial  districts  of  the  State  are 
continued  until  changed  as  hereinafter  provided.  The  Supreme 
Court  shall  consist  of  the  Justices  now  in  office,  and  of  the 
Judges  transferred  thereto  by  the  fifth  section  of  this  article,  all 
of  whom  shall  continue  to  be  Justices  of  the  Supreme  Court 
during  their  respective  terms,  and  of  twelve  additional  Justices 
who  shall  reside  in  and  be  chosen  by  the  electors  of,  the  several 
existing  judicial  uistricts,  three  in  the  first  district,  three  in  the 
second,  and  one  in  each  of  the  other  districts:  and  of  their  suc- 
cessors. The  successors  of  said  Justices  shall  be  chosen  by  the 
electors  of  their  respective  judicial  districts.  Tlie  Legislature 
may  alter  the  judicial  districts  on(;e  after  every  enumeration 
under  the  Constitution,  of  the  inhabitants  of  the  State,  and  there- 
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upon  reapportion  the  Justices  to  he  thereafter  elected  in  the 
districts  so  altered.  The  Legislature  may  from  time  to  time  in- 
crease the  number  of  justices  in  any  judicial  district  except  that 
the  number  of  justices  in  the  first  and  second  district  or  in  any 
of  the  districts  into  which  the  second  district  may  be  divided, 
shall  not  be  increased  to  exceed  one  justice  for  each  eighty  thou- 
sand, or  fraction  over  forty  thousand  of  the  population  thereof, 
as  shown  by  th«  last  State,  or  Federal  census  or  enumeration,  and 
except  that  the  number  of  justices  in  any  other  district  shall  not 
be  increased  to  exceed  one  justice  for  each  sixty  thousand  or 
fraction  over  thirty-five  thousand  of  the  population  thereof  as 
shown  by  the  last  State  or  Federal  census  or  enumeration.  The 
Legislature  may  erect  out  of  the  second  judicial  district  as  now 
constituted,  another  judicial  district  and  apportion  the  justices 
in  office  between  the  districts,  and  provide  for  the  election  of 
additional  justices  in  the  new  district  not  exceeding  the  limit 
herein  provided. 
Const.    1846,   art.  VI,   i  6,  amended  In  1905. 

f  2.  Jndlclal  departments;  appellate  dlvlaion,  ho^r  con- 
ntftuted;  irovernor  to  desfgrnate  Jantlcea;  reporter;  time 
and  place  of  holdlnar  courtn. 

The  Legislature  shall  divide  the  State  into  four  judicial  depart- 
ments. The  first  department  shall  consist  of  the  county  of  New 
York;  the  others  shall  be  bounded  by  county  lines,  and  be  com- 
pact and  equal  in  population  as  nearly  as  may  be.  Once  every 
ten  years  the  Legislature  may  alter  the  judicial  departments,  but 
without  increasing  the  number  thereof. 

There  shall  be  an  Appellate  Division  of  the  Supreme  Court, 
consisting  of  seven  Justices  in  the  first  department,  and  of  five 
Justices  in  each  of  the  other  departments.  In  each  lopartment 
four  shall  constitute  a  quorum,  and  the  concurrence  of  three  shall 
be  necessary  to  a  decision.  No  more  than  five  Justices  shall  sit 
in   any  case. 

From  all  the  Justices  elected  to  the  Supreme  Court  the  Gov- 
ernor shall  designate  those  who  shall  constitute  the  'Appellate 
Division  in  each  department;  and  he  shall  designate  the  Presiding 
Justice  thereof,  who  shall  act  as  such  during  his  term  of  office, 
and  shall  be  a  resident  of  the  department.  The  other  Justices 
shall  be  designated  for  terms  of  five  years  or  the  unexpired  por- 
tions of  their  respective  terms  of  office,  if  less  than  five  years. 
From  time  to  time  as  the  terms  of  such  designations  expire,  or 
vacancies  occur,  he  shall  make  new  designations.  A  majority  of 
the  Justices  so  designated  to  sit  in  the  Appellate  Division,  in  each 
department  shall  be  residents  of  the  department.  lie  may  also 
make  temporary  designations  in  case  of  the  absence  or  inability 
to  act  of  any  Justice  in  the  Appellate  Division,  or  in  case  the 
Presiding  Justice  of  any  Appellate  Division  shall  certify  to  him 
that  one  or  more  additional  Justices  are  needed  for  the  speedy 
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disposition  of  the  business  before  it.  Whenever  the  Appellate 
Dirision  in  any  department  shall  be  unable  to  dispose  of  its  busi- 
ness within  a  reasonable  time,  a  majority  of  the  Presiding 
Justices  of  the  seyeral  departments  at  a  meeting  called  by  the 
Presiding  Justice  of  the  department  in  arrears  may  transfer  any 
pending  appeals  from  such  department  to  any  other  department 
for  hearing  and  determination.  No  Justice  of  the  Appellate 
Division  shall,  within  the  department  to  which  he  may  be  desig- 
nated to  perform  the  duties  of  an  Appellate  Justice,  exercise  any 
of  the  powers  of  a  Justice  of  the  Supreme  Court,  other  than 
those  of  a  Justice  out  of  court,  and  those  pertaining  to  the  Ap- 
pellate Division,  or  to  the  hearing  and  decision  of  motions  sub- 
mitted by  consent  of  counsel,  but  any  such  Justice,  when  not 
actually  engaged  in  performing  the  duties  of  such  Appellate 
Justice  in  the  department  to  which  he  is  designated,  may  hold 
any  term  of  the  Supreme  Court  and  exercise  any  of  the  powers 
of  a  Justice  of  the  Supreme  Court  in  any  county  or  judicial  dis- 
trict in  any  other  department  of  the  State.  From  and  after  tls 
last  day  of  December,  eighteen  hundred  and  ninety-five,  t!  i 
Appellate  Division  shall  have  the  jurisdiction  now  exercised  by 
the  Supreme  Court  at  its  General  ^Terms  and  by  the  General 
Terms  of  the  Court  of  Common  Pleas  for  the  City  and  County 
of  New  York,  the  Superior  Court  of  the  City  of  New  York,  the 
Superior  Court  of  Buffalo  and  the  City  of  Brooklyn,  and  such 
additional  jurisdiction  as  may  be  conferred  by  the  Legislature. 
It  shall  have  power  to  appoint  and  remove  a  reporter. 

The  Justices  of  the  Appellate  Division  in  each  department  shall 
have  power  to  fix  the  times  and  places  for  holding  Special  Terms 
therein,  and  to  assign  the  Justices  in  the  departments  to  hold 
such  t^rms;  or  to  make  rules  therefor. 

Const.    1846.   art.  VI,  ff  7  aod  28.  added  In  1882,  amended  In  1005. 


{  S.  Jndnre  or  Justice  not  to  ait  in  revieifvi  testimony  In 
eqnltr  cane*. 

No  Judge  or  Justice  shall  sit  in  the  .\ppellate  Division  or  in 
the  Court  of  Appeals  in  review  of  a  decision  made  by  him  or  by 
any  court  of  which  he  was  at  the  time  a  sitting  member.  The 
testimony  in  equity  ca.ses  shall  be  taken  in  like  manner  as  in 
cases  at  law;  and,  except  as  herein  otherwise  provided,  the  I-*egis- 
lature  shall  have  the  same  power  to  alter  and  regulate  the  juris- 
diction and  proceedings  in  law  and  in  equity  that  it  has  hereto- 
fore exercised. 
Conat.    1846,  art.  VI,  f  8. 

f  4.  Ternm  of  ofltce^  vacancies,  ho^r  tilled. 

The  oflJcial  terms  of  the  Justices  of  the  Supreme  Court  sha'.l  be 
fourteen  years  from  and  including  the  first  day  of  January  next 
after  their  election.     When  a  vacancy  shall  cccur  otherwise  than 
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ARTICIiB   NINTH. 

See.     1.  Gommon  schools. 

2.  RoKents  of  the  nnlrerslty. 

3.  Common  school,  literature  and  the  United  States  deposit  fondi. 

4.  No  aid  to  denominational  schools. 

i  X.  Commoii  scltools. 

The  Legislature  shall  provide  for  the  maintenance  and  support 
of  a  system  of  free  common  schools,  wherein  all  the  children  of 
this  State  may  be  educated. 

Now. 

i  2.  Hearent*  of  the  nniveralty. 

The  corporation  created  in  the  year  one  thousand  seven  hun- 
dred and  eijrhty-four,  under  the  name  of  The  Regents  of  the 
I:niversity  of  the  State  of  New  York,  is  hereby  continued  under 
th«»  name  of  The  University  of  the  State  of  New  York.  It  shall 
be  governed  and  its  corporate  powers,  which  may  be  increased, 
modified  or  diminished  by  the  Legislature,  shall  be  exercised  by 
not  less  than  nine  regents. 


S  :i.  Common  school,  literature  and  the  Vnited  State* 
deposit  ffnnd». 

The  capital  of  the  common  school  fund,  the  capital  of  the  litera- 
ture fund,  and  the  capital  of  the  United  States  deposit  fund,  shall 
be  resx)ectively  preserved  inviolate.  The  revenue  of  the  said 
common  school  fund  shall  be  applied  to  the  support  of  common 
schools;  the  revenue  of  the  said  literature  fund  shall  be  applied 
to  the  support  of  academies;  and  the  sum  of  twenty-five  thousand 
dollars  of  the  revenues  of  the  United  States  deposit  fund  shall 
each  year  be  appropriated  to  and  made  part  of  the  capital  of  the 
»aid  common  school  fund. 

Const.    1S46,  art.  IX,  S  1. 

I  4.  No  aid  to  denominational  schools. 

Neither  the  State  nor  any  subdivision  thereof,  shall  use  its 
property  or  credit  or  any  public  money,  or  authorise  or  permit 
either  to  be  used,  directly  or  indirectly,  in  aid  or  maintenance, 
other  than  for  examintion  or  inspection,  of  any  school  or  in- 
stitution of  learning  wholly  or  in  part  under  the  control  or 
direction  of  any  religious  denomination,  or  in  which  any  denomi- 
national tenet  or  doctrine  is  taught. 

New. 
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ARTICL.B   TBNTH. 

«eo^     1.  Sheriffs,    clerks   of   counties,    district   attorheys   and  reglstoni;   ffov 
ernor  may  remoye. 

2.  Appointment    or    election    of  offlcera  not  proTided  for  bj  tlili  MB- 

Btitution. 

3.  Dnrattcn  of  term. 

4.  Time  of  election. 

6.  Vacancies  in  office,  how  filled. 

6.  Political  year. 

7.  RpinoTal  from  office  for  mlscondact»  tttC* 

8.  Office  deemed  Tacant.  ^ 

9.  Compensation  of  officers. 

f  1.  Sitcrlffii,  clerks  lof  oomttleay  dlatrlet  fttcoraeys  aad 
renrliaterji;  HTOvernor  may  remove. 

Sheriffs,  clerks  of  counties,  district  attorneys  and  regristers  in 
counties  having  registers,  shall  be  chosen  by  the  electors  of  the 
respective  counties,  once  in  every  three  years  and  as  often  as 
vacancies  shall  happen,  except  in  the  counties  of  New  York  and 
Kings,  and  in  counties  whose  boundaries  are  the  same  as  those 
of  a  city,  where  such  officers  shall  be  chosen  by  the  electors  once 
in  every  two  or  four  years  as  the  Legislature  shall  direct. 
Sheriffs  shall  hold  no  other  office  and  be  ineligible  for  the  next 
term  after  the  termination  of  their  offices.  They  may  bo  re- 
quired by  law  to  renew  their  security  from  time  to  time;  and  in 
default  of  giving  such  new  security,  their  offices  shall  be  deemed 
vacant.  But  the  county  shall  never  be  made  responsible  for  the 
acts  of  the  sheriff.  The  Governor  may  remove  any  officer,  in 
this  section  mentioned,  within  the  term  for  which  he  shall  have 
been  elected;  giving  to  such  officer  a  copy  of  the  charges  against 
him,  and  an  opportunity  of  being  heard  in  his  defense. 

Const.    1846.  art.  X,  S  1. 

§  2.  Appointment  or  election  of  ofBcers,  not  provided 
for  by  tlilia  coniitltntlon. 

All  county  officers,  whose  election  or  appointment  is  not  pro- 
vided for  by  this  Constitution,  shall  be  elected  by  the  electors  of 
the  respective  counties  or  appointed  by  the  boards  of  supervisors, 
or  other  county  authorities,  as  the  Legislature  shall  direct.  All 
city,  town  and  village  officers,  whose  election  or  appointment  is 
not  provided  for  by  this  Constitution,  shall  be  elected  by  the 
electors  of  such  cities,  towns  and  villages,  or  of  some  division 
thereof,  or  appointed  by  such  authorities  thereof,  as  the  Legis- 
lature shall  designate  for  that  purpose.  All  other  officers,  whose 
election  or  appointment  is  not  provided  for  by  this  Constitution, 
and  all  officers,  whose  offices  may  hereafter  be  created  by  law, 
shall  be  elected  by  the  people,  or  appointed,  as  the  Legislature 
may  direct. 

Const.    1846,  art.  X,  {  2. 

S   3.  Duration  of  term. 

When  the  duration  of  any  office  is  not  provided  by  this  Con- 
stitution it  may  be  declared  by  law,  and  if  not  so  declared,  such 
office  shall  be  held  during  the  pleasure  of  the  authority  making 
the  appointment. 

Const.    1846,  art.  X,  |  8. 
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I  4.  Time  of  election. 

The  time  of  electing  all  officers  named  in  this  article  shall  be 
prescribed  by  law. 

Const.    1846,  art.  X,  i  4. 

I  5.  Vacancies  in  ofBceay  boTr  filled. 

The  Legislatnre  shall  provide  for  filling  vacancies  in  office,  and 
in  case  of  elective  officers,  no  person  appointed  to  fill  a  vacancy 
shall  hold  hia  office  by  virtue  of  snch  appointment  longer  than 
the  commencement  of  the  political  year  next  succeeding  the  first 
annual  election  after  the  happening  of  the  vacancy. 

Const.    1846,  art.  X»  }  5. 

i  6.  Political  year. 

The  political  year  and  legislative  term  shall  begin  on  the  first 
day  of  January;  and  the  Legislature  shall,  every  year,  assemble 
on  the  first  Wednesday  in  January. 

Goort.    1846,  art.  X.  |  6. 

9  7.  Removal  from  ofllce  for  mtaeondnct.  etc. 

Provision  shall  be  made  by  law  for  the  removal  for  misconduct 
or  malversation  in  office  of  all  officers,  except  judicial,  whose 
powers  and  duties  are  not  local  or  legislative  and  who  shall  bo 
elected  at  general  elections,  and  also  for  supplying  vacancies 
created  by  such  removal. 

Const.    1846,  art.  X,  |  7. 

I  8.  Olllce  deemed  'vmtmnt. 

The  Legislature  may  declare  the  cases  in  which  any  office  shall 
be  deemed  vacant  when  no  provision  is  made  for  that  purpose  in 
this  Constitution. 

Const.    1846,  art.  X,  i  8. 

I  9.  Compensation  of  oAcera. 

No  officer  whose  salary  is  fixed  by  the  Constitution  shall  re- 
ceive any  additional  compensation.  Each  of  the  other  state  offi- 
cers named  in  the  Constitution  shall,  during  bis  continuance  in 
office,  receive  a  compensation,  to  be  fixed  by  law,  which  shall  not 
be  increased  or  diminished  during  the  term  for  which  he  shall 
have  been  elected  or  appointed;  nor  shall  he  receive  to  his  use 
any  fees  or  perquisites  of  office  as  other  compensation. 

Const.    1846,  art.  Z»  |  ft. 
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ARTICLE  BliBVBlfTH. 

Sec.    1.  State  militia. 

2.  Enllstmont. 

3.  Organization  of  mllltla. 

4.  Appoint mt^nt  of  military  officers  by  tlie  gOTernor. 

6.  Manner  of  rloctMn  of  military  offlcera  prescribed  by  tbe  legisIatiiT«. 
6.  Commissioned  officers,  their  removal. 

I  1.  State  mllltla. 

All  able-bodied  male  citizens  between  the  ages  of  eighteen  and 
forty-five  years,  who  arc  residents  of  the  State,  shall  constitute 
the  militia,  subject  however,  to  such  exemptions  as  are  now,  or 
may  be  hereafter  created  by  the  laws  of  the  United  States,  or 
by  the  Legislature  of  this  State. 

Const.    1846,  art.  XI.  8  1. 

I  2.  Enllatment. 

The  Legislature  may  provide  for  the  enlistment  into  the  actiye 
force  of  such  other  persons  as  may  make  application  to  be  so 
enlisted. 

New. 

I  8.  OrgTAnimation  of  mllltla. 

The  militia  shall  be  organized  and  divided  into  such  land  and 
naval,  and  active  and  reserve  forces  as  the  Legislature  may  deem 
proper,  provided  however  that  there  shall  be  maintained  at  all 
times  a  force  of  not  less  than  ten  thousand  enlisted  men,  fully 
uniformed,  armed,  equipped,  disciplined  and  ready  for  active 
service.  And  it  shall  be  the  duty  of  the  Legislature  at  each 
session  to  make  sufficient  appropriation  for  the  maintenance 
thereof. 

New. 

I  4.  Appointment  of  military  olllcera  by  the  arovevnor. 

The  Governor  shall  appoint  the  chiefs  of  the  several  staff  de- 
partments, his  aides-do-rnmp  and  military  secretary,  all  of  whom 
shall  hold  office  during  his  pleasure,  thoir  commissions  to  expire 
with  the  term  for  which  the  Governor  shall  have  been  elected; 
he  shall  also  nominate,  and  with  the  consent  of  the  Senate  ap- 
point, all  major-generals. 

Const.    1840.  art.  XI.  S  3. 

§  6.  Manner  of  election  of  ntllltary  ollleers  presevlbod 
by  lefflslatnre. 

All  other  commissioned  and  non-commissioned  officers  shall  be 
chosen  or  appointed  in  such  manner  as  the  Legislature  may  deem 
most  conducive  to  the  improvement  of  the  militia,  provided,  how- 
ever, that  no  law  shall  be  passed  changing  the  existing  mode  of 
election  and  appointment  unless  two-thirds  of  the  ,  members 
present  in  each  house  shall  concur  therein. 

goDSt.    IMe,  art.  XI,  if  4,  6. 
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I  ^  Coauniaaloaed  ollleersi  their  reiaoTal. 

The  commissioned  officers  shall  be  commissioned  by  the  Got* 
emor  as  commander-in-chief.  No  commissioned  officer  shall  be 
remoTed  from  office  during  the  term  for  which  he  shall  hare  been 
appointed  or  elected,  unless  by  the  Senate  on  the  recommendation 
of  the  Groremor,  stating  the  grounds  on  which  such  removal  is 
recommended,  or  by  the  sentence  of  a  court-martial,  or  upon  the 
findings  of  an  examining  board  organized  pursuant  to  law,  or  for 
absence  without  leave  for  a  period  of  six  months  or  more. 

GHMt.    1846,  art.  ZI,  I  5. 
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ARTICLE  TWELFTH. 

■oc.  1.  Organisation  of  cities  aud  vlllaRos;  regulation  of  wages,  etc.,  of 
employeea  of  Btato,   county,   city,    town,  etc. 

2.  ClasBlflcatlon  of  citlct);  general  aud  Hiieclal  rity  laws:  8i>ecfal  city 
laws;  how  passed  by  legislature  and  acceptance  by  cities. 

8.  Election  of  city  officers,  wbcu  to  be  beld;  ox  tension  and  abridg- 
ment of  terms. 

i  1.  OraranlBatlon  of  cities  and  rlllaiireii;  rcflrulatlon  of 
waves,  etc.,  of  employees  of  state,  county,  city,  to-vvn,  etc. 

It  shall  be  the  duty  of  the  Legislature  to  provide  for  the  orpan- 
izatioD  of  cities  and  incorporated  villapes,  and  to  restrict  their 
power  of  taxation,  assessment,  borrowing  money,  contracting 
debts,  and  loaning  their  credit,  so  as  to  prevent  abuses  in  assess- 
ments and  in  contracting  debt  by  such  municipal  corporations: 
and  the  Legislature  may  regulate  and  fix  the  wages  or  salari«'s, 
the  hours  of  work  or  labor,  and  make  provision  for  the  protection, 
welfare  and  safety  of  persons  employed  by  the  state  or  l»y  any 
county,  city,  town,  village  or  other  civil  division  of  the  state,  or 
by  any  contractor  or  subcontractor  performing  work,  Inbor  o»* 
services  for  the  state,  or  for  any  county,  city,  town,  village  or 
other  civil  division  thereof. 
OooBt    1846,  art  YIII,  |  9,  amended  in  1006. 

I  2.  Classification  of  cities)  general  and  spc^clal  city 
laws)  special  city  laws|  how  passed  by  learlslature  and 
acceptance  by  cities. 

All  cities  are  classifiefl  according  to  the  latest  state  enumera- 
tion, as  from  time  to  time  made,  as  follows:  The  tirst  class  in- 
cludes all  cities  having  a  population  of  one  hundred  aud  seventy- 
five  thousand,  or  more;  the  second  class,  all  cities  having  a  popu- 
lation of  fifty  thousand  aud  less  than  one  hundred  aud  seventy- 
five  thousand;  the  third  class,  all  other  cities.  Laws  relating  to 
the  property,  affairs  or  government  of  cities,  aud  the  several  de- 
partments thereof,  are  divided  into  general  and  special  city  laws; 
general  city  laws  are  those  which  relate  to  all  the  cities  of  one 
or  more  classes;  special  city  laws  are  those  which  relate  to  a  single 
city,  or  to  less  than  all  the  cities  of  a  class.  Special  city  laws 
shall  not  be  passed  except  in  conformity  with  the  i)rovisions  of 
this  section.  After  any  bill  for  a  special  city  law,  relating  to  a 
city,  has  been  passed  by  both  branches  of  the  Legislature,  the 
house  in  which  it  originated  shall  immediately  transmit  a  certified 
copy  thereof  to  the  mayor  of  such  city,  and  within  fifteen  days 
thereafter  the  mayor  shall  return  such  bill  to  the  house  from 
which  it  was  sent,  or  if  the  session  of  the  Legislature  at  which 
such  bill  was  passed  has  terminated,  to  the  (iovernor,  with  the 
mayor's  certificate  thereon,  stating  whether  the  city  has  or  has 
not  accepted  the  same. 

In  every  city  of  the  first  class,  the  mayor,  and  in  every  other 
city,  the  mayor  and  the  legislative  body  thereof  concurrently. 
shall  act  for  such  city  as  to  such  bill;  but  the  Legislature  may 
provide  for  the  concurrence  of  the  legislative  body  in  cities  of  the 
first  class.  The  Legislature  shall  provide  for  a  public  notice  and 
opportunity  for  a  public  hearing  concerning  any  such  bill  iu  every 
city  to  which  it  relates,  before  action  thereon.  Such  a  bill,  if  it 
relates  to  more  than  one  city,  shall  be  transmitted  to  the  mayor 
of  each  city  to  which  it  relates,  and  shall  not  be  deemed  a-  cepted 
unless  accepted  as  herein  provided,  by  every  such  city.     Wheu- 
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erer  any  such  bill  is  arreptetl  aft  herein  proTided,  it  shall  be  sub- 
j<H-t  as  are  other  bills,  to  tlio  action  of  tho  Governor.  Wbenerer, 
dnriiiK  the  session  at  which  it  was  passed,  any  stich  bill  is  re- 
tnriiod  xvith«»nt  the  acrept.'inco  of  the  C'ty  or  cities  to  which  it 
relates,  or  within  snch  fiftoon  days  is  not  r(»tnrned.  it  may  never- 
theless ai;ain  bo  passed  by  both  branches  of  the  Ijepislature,  and 
it  shall  then  be  subject  as  are  other  bills,  to  the  action  of  the 
Governor.  In  every  special  city  law  which  has  been  accepted 
by  the  city  or  cities  to  which  it  relates,  the  title  shall  be  followed 
by  the  words  "  accepted  by  the  city,"  or  "  cities,"  as  the  case 
may  be;  in  every  such  law  which  is  passed  without  such  accept- 
ance, by  the  words  **  passed  without  the  acceptance  of  the  city," 
or  ••  cities,"  as  the  case  may  be. 

Xew.    AmendeU   In    1907. 

f  3.  Kleeilon  of  city  oMccriiy  irtacn  to  be  held;  sztensloK 
and  abrldarmcnt  of  terma. 

All  elections  of  city  officers,  including  supervisors  and  judicial 
officers  of  inferior  local  courts,  elected  in  any  city  or  part  of  a 
city,  and  of  county  officers  elected  in  the  counties  of  New  York 
and  Kings,  and  in  all  counties  whose  boundaries  are  the  same  as 
those  of  a  city,  except  to  fill  vacancies,  shall  be  held  on  the 
Tuesday  succeeding  the  first  Monday  in  November  in  an  odd-num- 
bered year,  and  the  term  of  every  such  officer  shall  expire  at  the 
end  of  an  odd-numbered  year.  The  terms  of  office  of  all  such 
officers  elected  before  the  first  day  of  January,  one  thousand 
eight  hundred  and  ninety-five,  whose  successors  have  not  then  been 
elected,  which  under  existing  laws  would  expire  with  an  even- 
numbered  year,  or  in  an  odd-numbered  year  and  before  the  end 
thereof,  are  extended  to  and  including  the  last  day  of  December 
next  following  the  time  when  such  terms  would  otherwise  expire; 
the  terms  of  office  of  all  such  otflcers,  which  under  existing  laws 
would  expire  in  an  even-numbered  year,  and  before  the  end 
thereof,  are  abridged  so  as  to  expire  at  the  end  of  the  preceding 
year.  This  section  shall  not  apply  to  any  city  of  the  third  class, 
or  to  elections  of  any  judicial  officer,  except  judges  and  justices 
of  inferior  local  courts. 

New. 
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article:  THIRTBBlfTH. 

Sec.    1.  Oath  «f  office. 

2.  Official  bribery  and  corraption. 
8.  Offer  or  promise  to  bribe. 

4.  PeraoB  bribed  or  offering  a  bribe  may  be  a  wltneas. 

5.  Free  pasaea,  franking  priTllegea,  etc.,  not  to  be  recelred  by  a  pablle 

officer;   penalty. 

6.  Removal  of  district  attorney  for  failure  to  proaecate;   expenaea  of 

proBecutloM  for  bril>ery. 

I  1.  Ontli  of  olllce. 

Members  of  the  Legislature,  and  all  officers  executive  and  Ju- 
dicial, except  such  inferior  officers  as  shall  be  by  law  exempted 
shall,  before  they  enter  on  the  duties  of  their  respectire  offices, 
take  and  subscribe  the  following  oath  or  affirmation:  "  I  do 
solemnly  swear  (or  affirm)  that  I  will  support  the  Constitution 
of  the  United  States,  and  the  Constitution  of  the  State,  of  New 
York,  and  that  I  will  faithfully  discharge  the  duties  of  the  office 

of  ^  according  to  the  best  of  my  ability;"  and  all  such 

officers  who  shall  have  been  chosen  at  any  election  shall,  before 
they  enter  on  the  duties  of  their  respective  offices,  take  and  sub- 
scribe the  oath  or  affirmation  above  prescribed,  together  with  the 
following  addition  thereto,  as  part  thereof: 

"And  I  do  further  solemnly  swear  (or  affirm)  that  I  have  not 
directly  or  indirectly  paid,  offered  or  promised  to  pay,  contributed, 
or  offered  or  promised  to  contribute  any  money,  or  other  valuable 
thing  as  a  consideration  or  reward  for  the  giving  or  withholding 
a  vote  at  the  election  at  which  I  was  elected  to  said  office,  and 
have  not  made  any  promise  to  influence  the  giving  or  withholding 
any  such  vote,"  and  no  other  oath,  declaration  or  test  shall  be 
required  as  a  qualification  for  any  office  of  public  trust. 

Const.    1846,  art.  XII.  f  1,  amended  In  1874. 

§  S.  OfBdal  bribery  amA  corrnptlon. 

Any  person  holding  office  under  the  laws  of  this  State  who, 
except  in  payment  of  his  legal  salary,  fees  or  perquisites,  shall 
receive  or  consent  to  receive,  directly  or  indirectly,  anything  of 
value  or  of  personal  advantage,  or  the  promise  thereof,  for  per- 
forming or  omitting  to  perform  any  official  act,  or  with  the  ex- 
press or  implied  understanding  that  his  official  action  or  omission 
to  act  is  to  be  in  any  degree  influenced  thereby,  shall  be  deemed 
guilty  of  a  felony.  This  section  shall  not  affect  the  validity  of 
any  existing  statute  in  relation  to  the  offense  of  bribery, 

Ck>n8t.    1846,  art.  XV,  {  1.  added  In  1874. 

§  8.  Offer  or  promise  to  bribe. 

Any  person  who  shall  offer  or  promise  a  bribe  to  an  officer,  if 
it  shall  be  received,  shall  be  deemed  guilty  of  a  felony  and  liable 
to  punishment,  except  as  herein  provided.  No  person  offering  a 
bribe  shall,  upon  any  prosecution  of  the  officer  for  receiving  such 
bribe,  be  privileged  from  testifying  in  relation  thereto,  and  he 
shall  not  be  liable  to  civil  or  criminal  prosecution  therefor,  if  he 
shall  testify  to  the  giving  or  offering  of  such  bribe.  Any  person 
who  shall  offer  or  promise  a  bribe,  if  it  be  rejected  by  th%  officer 
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to  whom  it  was  tendered,  shall  be  deemed  guilty  of  an  attempt 
to  bribe,  which  is  hereby  declared  to  be  a  felony. 

Const.     1846,  art.  XV,  f  2«  added  in  1874. 

i  4.  Person  bribed  or  olfertnar  n  bribe  may  be  a  fvitness. 

Any  person  charged  with  receiving  a  bribe,  or  with  offering  or 
promising  a  bribe,  shall  be  permitted  to  testify  in  his  own  behalf 
in  any  civil  or  criminal  prosecution  therefor. 

Ck>nBt.    1846,  art.  XV.  S  3,  added  in  1874. 

S  6.  Free  pa««es,  franklnsr  prlvllearea,  etc.,  not  to  be  re- 
ceived by  public  ofllcer;  penalty. 

No  public  oflttcer,  or  person  elected  or  appointed  to  a  public 
office,  under  the  laws  of  this  State,  shall  directly  or  indirectly 
ask,  demand,  accept,  receive  or  consent  to  receive  for  his  own 
ase  or  benefit,  or  for  the  use  or  benefit  of  another,  any  free  pass, 
free  transportation,  franking  privilege  or  discrimination  in  pas- 
senger, telegraph  or  telephone  rates,  from  any  person  or  corpora- 
tion, or  make  use  of  the  same  himself  or  in  conjunction  with 
another.  A  person  who  violates  any  provision  of  this  section, 
shall  be  deemed  guilty  of  a  misdemeanor,  and  shall  forfeit  his 
office  at  the  suit  of  the  Attorney-General.  Any  corporation,  or 
officer  or  agent  thereof,  who  shall  offer  or  promise  to  a  public 
officer,  or  person  elected  or  appointed  to  a  public  office,  any  such 
free  pass,  free  transportation,  franking  privilege  or  discrimina- 
tion, shall  also  be  deemed  guilty  of  a  misdemeanor  and  liable  to 
punishment  except  as  herein  provided.  No  person;  or  officer  or 
agent  of  a  corporation,  giving  any  such  free  pass,  free  trans- 
portation, franking  privilege  or  discrimination  hereby  prohibited, 
shall  be  privileged  from  testifying  in  relation  thereto,  and  he  shall 
not  be  liable  to  civil  or  criminal  prosecution  therefor  if  he  shall 
testify  to  the  giving  of  the  same. 

New. 

}  6.  Renioml  of  diiitriet  attorney  for  failure  to  proae* 
cate;  expenses  of  prosecntionM  for  bribery. 

Any  district  attorney  who  shall  fail  faithfully  to  prosecute  a 
person  charged  with  the  violation  in  his  county  of  any  provision 
of  this  article  which  may  come  to  his  knowledge,  shall  be  re- 
moved from  office  by  the  Governor,  after  due  notice  and  an 
opportunity  of  being  heard  in  his  defense.  The  expenses  which 
shall  be  incurred  by  any  county,  in  investigating  and  prosecuting 
any  charge  of  bribery  or  attempting  to  bribe  any  person  holding 
office  under  the  laws  of  this  State  within  such  county,  or  of 
receiving  bribes  by  any  such  person  in  said  county,  shall  be  a 
charge  against  the  State,  and  their  payment  by  the  State  shall  be 
provided  for  by  law. 

OoDst.    1846,  art.  XV,  i  4,  added  In  1874. 
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ARTICLE  FOURTEENTH. 

Sec.    1.  Amendment  to  constitution,   how  proposed.   Toted  npon  and  ratified. 

2.  Future    constitutional    conventions;     how    called;    election    of    dele- 

gates; comp<'n««atiou;  quorum;  submission  of  amendments:  offlCttm; 
rules;  vacancies;  taking  effect. 

3.  Amendments  of  convention  and  legislature  submitted  coiucidently. 

§  1.  Amendmenta  to  oonntltntlon,  how  proponed,  voted 
upon  fLiid  ratified. 

Any  amendment  or  amendments  to  this  Constitution  may  be 
proposed  in  the  Senate  and  Assembly;  and  if  the  same  shall  be 
agreed  to  by  a  majority  of  the  members  elected  to  each  of  the 
two  houses,  such  proposed  amendment  or  amendments  shall  be 
entered  on  their  journals,  and  the  yeas  and  nays  taken  thereon, 
and  referred  to  the  Legislature  to  be  chosen  at  the  next  general 
election,  of  senators,  and  shall  be  published  for  three  month.s 
previous  to  the  time  of  making  such  choice;  and  if  in  the  I^egis- 
lature  so  next  chosen,  as  aforesaid,  such  proposed  amendment  or 
amendments  shall  be  agreed  to  by  a  majority  of  all  the  members 
elected  to  each  house,  then  it  shall  be  the  duty  of  the  Legislature 
to  submit  such  proposed  amendment  or  amendments  to  the  people 
for  approval  in  such  manner  and  ^t  such  times  as  the  Legisla- 
ture shall  prescribe;  and  if  the  people  shall  approve  and  ratify 
such  amendment  or  amendments  by  a  majority  of  the  electors 
voting  thereon,  such  amendment  or  amendments  shall  become  a 
part  of  the  Constitution  from  and  after  the  first  day  of  January 
next  after  such  approval.  * 

,    Const.    1846,  art.  XIII,  f  1. 

S  2.  Future  conntltntflonal  conTentlonni  bow  called  i 
electfon  of  deleirntefi;  compeniiutlont  qnornmt  nabnilNNlon 
of  amenilments;   offllcerii;   ruleni   vacancies;   takfnflr   effect. 

At  the  general  election  to  be  held  in  the  year  one  thousand  nine 
hundred  and  sixteen,  and  every  twentieth  year  thereafter,  and 
also  at  such  times  as  the  Legislature  may  by  law  provide,  the 
question,  "  Shall  there  be  a  convention  to  revise  the  Constitution 
and  amend  the  same?  "  shall  be  decided  by  the  electors  of  the 
State;  and  in  case  a  majority  of  the  electors  voting  thereon  shall 
decide  in  favor  of  a  convention  for  such  purpose,  the  electors  of 
every  senate  district  of  the  State,  as  then  organized,  shall  elect 
three  delegates  at  the  next  ensuing  general  election  at  which 
members  of  the  Assembly  shall  be  chos(»n,  and  the  electors  of  the 
State  voting  at  the  same  election  shall  elect  fifteen  delegates-at- 
large.  The  delegates  so  elected  shall  convwie  at  the  capitol  on 
the  first  Tuesday  of  April  next  ensuing  after  their  election,  and 
shall  continue  their  session  until  the  business  of  such  convention 
shall  have  been  completed.  Kvery  delegate  shall  receive  for  his 
services  the  same  compensatimi  and  the  same  mileage  as  shall 
then  be  annually  payable  to  the  members,  of  the  Assembly.  A 
majority  of  the  convention  shall  const! t'lte  a  quorum  for  the 
transaction  of  business,  and  no  amendment  to  the  Constitution 
shall  be  submitted  for  approval  to  the  electors  as  hereinafter  pro- 
vided, unless  by  the  assent  of  a  majority  of  all  the  delegates 
elected  to  the  convention,  the  yeas  and  nays  being  entered  on  the 
journal  to  be  kept.  The  convention  shall  have  the  power  to  ap- 
point such  oflacers,  employes  and  assistants  as  it  may  deem  ueces- 
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sary,  and  fix  their  compensation  and  to  provide  for  the  printing 
of  its  documents,  jonrnal  and  proceedings.  The  convention  shall 
determine  the  rules  of  its  own  proceedings,  choose  its  own  otfi- 
cers,  and  be  the  judge  of  the  election,  returns  and  qualiticatiunB 
of  its  members.  In  ca.»«e  of  a  vacancy,  by  death,  resignation  or 
other  cause,  of  any  district  delegate  elected  to  the  convention, 
soch  vacancy  shall  be  tilled  by  a  vote  of  the  remaining  delegates 
representing  the  district  in  which  such  vacancy  occurs.  If  such 
vacancy  occurs  in  the  oflSce  of  a  delegate-at-large,  such  vacancy 
shall  be  filled  by  a  vote  of  the  remaining  delcgates-at-large.  Any 
proposed  constitution  or  constitutional  amendment  which  shall 
have  been  adopted  by  such  convention,  shall  be  submitted  to  a 
vote  of  the  electors  of  the  State  at  the  time  and  in  the  manner 
provided  by  such  convention,  at  an  election  which  shall  be  held 
not  less  than  six  weeks  after  the  adjournment  of  such  conven- 
tion Upon  the  approval  of  such  constitution  or  constitutional 
amendments,  in  the  manner  provided  in  the  last  preceding  sec- 
tion, such  e(Mi9titution  or  constitutional  amendment,  shall  go  into 
effect  on  the  first  day  of  January  next  after  such  approval. 

Const.    1846,  art.   XIII,  f  2. 

J  3.  Amendmenta    of    conTentloii.    a.nd    legrtala'tiire    anb- 
tted  colneldently. 

Any  amendment  proposed  by  a  constitutional  convention  relat- 
ing to  the  same  subject  as  an  amendment  proposed  by  the  Legis- 
lature, coincidently  si  bmitted  to  the  people  for  approval  at  the 
general  election  held  in  the  year  one  thousand  eight  hundred  and 
ninety-four,  or  at  any  subsequent  election,  shall,  if  approved,  be 
deemed  to  supersede  the  amendment  so  proposed  by  the  Liegis- 
iatnre. 
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article:  fiftesbnth. 

Sec.     1.  Time  of  taking  effect. 

I   1.  Tiime  of  tnlclnjir  <^lfect. 

This  Constitation  shall  be  in  force  from  and  including  the  first 
day  of  January,  one  thousand  eight  hundred  and  ninety-five,  ex- 
cei)t  as  herein  otherwise  provided. 

Done  in  Convention  at  the  Capitol  in  the  city  of  Albany, 
the  twenty-ninth  day  of  September,  in  the  year  one  thou- 
sand eight  hundred 'and  ninety-four,  and  of  the  Independ- 
ence of  the  United  States  of  America  the  one  hundred  and 
nineteenth. 
In  witness  whereof,  we  have  hereunto  subscribed  ouf 
names. 

JOSEPH  HODGES  CHOATB, 

President  and  Delegate-at-Large^ 

Chableb  Elliott  Fitch, 

Beoretary. 
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Art.  S«c 
AfypHcation  of  literattire  fund   IX      8 

Aetlona. 

legislature  may  alter,  etc,  jurisdiction  and  proceedings  in 

law  and  equity   VX  S 

not  affected    I  17 

inivate  w  local  bill  cfaanging  venue  prohibited Ill  18 

Affrle«lt«ral  I^tnda. 

leases  of   I    28 

AlleluiUoB. 

restraints  upon,   abolished    • I    14 

AlloAlAl  Teavre. 

all  lands  held  by  I    U 

Amendmeata. 

to  constitution  XIV      1 

of  convention  and  Isgislature  to  constitution  submitted  oo- 
incidently    XIV      3 

Appeal*. 

See,   also,    "Appsllatb   Division  ; "    "  Covkt   or  Ap« 


jurisdiction  of  court  of  appeals VI  9 

judge  not  to  sit  in  review  of  his  own  decisions VI  8 

Appellate  Dlvialoa. 

how   constituted    VI  2 

designation  of  |u6tScte  of VI  2 

powers  of  justices   VI  2 

l^risdiction  of  general  term  transferred VI  2 

transfer  of  appeals  to  another  department..^ VI  2 

justice  not  to  sit  in  review  of  his  own  decisions VI  8 

(fesignation  of  special  and  trial  terms VI  2 

assignment  of  justices  to  special  and  trial  terms VI  2 

appointment  and  removal  of  reporter VI  2 

may  appoint  and  remove  clerk VI  19 

Approprlatloaa. 

requisites  of  appropriation  bills Ill  31 

seneral  provisions  not  to  be  inserted  in  appropriation  billar  Hi  22 
twf^  thirds  vote  required   for   appropriations   for  local  or 

'  private  purposes ., HI  20 

iippfoval  or  veto  of  separate  items  by  governor IV  9 

Ittte  oiimeys  to  be  paid  pursuant  to  appropriation  only. ...  Ill  21 

foe  private  claims  against  «tate , .ni  TO 

for  jwJntehatJce  of  cahalg. Vil  8 
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Army.  Art  Sec 

absent  electora  not  to  be  deprived  of  vote II       1 

Aasentblave. 

right  of,   guaranteed    I       9 

Anneiitbly-. 

number  and  terms  of  assemblymen... Ill  2 

^       apportionment  of  assemblymen    Ill  5 

creation  of  assembly  districts Ill  5 

ratio  for  apportionment  of  assemblymen Ill  5 

division  of  counties  and  cities  into  districts Ill  6 

power  of  impeachment VI  13 

succession  of  speaker  to  governorship IV  7 

compensation  and   mileage  of  members til  6 

Attorney-at-Lafr. 

judges  not  to  act  as VI    20 

Attorney-Qeneral. 

See,  also,  "  Offickrs;  "  "  Statb  Officem." 

election    and   term   of V      1 

compensation    V      1 

Audit. 

legislature  not  to  audit  private  claims Ill     19 

.  claims  barred  by  statute  of  limitations  not  to  be  allowed,    VII      6 

B. 
Bait. 

excessive,   prohibited    I      6 

Baaka. 

See,  also,  "  Savings  Banks." 

special   charters    prohibited    VIII  4 

legislature  not  to  authorize  suspension  of  specie  payments,  VIII  6 

registry  of  bills  and  notes  issued  as  money VIII  6 

billholders  are  preferred  creditors   VIII  8 

liability   of   stockholders    VIII  7 

Bills. 

See,      also,      "AppaopjtxATzoNs; "       "  Lbgislatukx;  " 
"  Statutes." 

approval  or  veto  by  governor IV      9 

passage  over  veto   IV      9 

Blind. 

legislature  may  provide  for  education  and  aupport.  .••.....  VIII 9, 14 

board  of  SaperTl«or«. 

Sec   "  Supervisors." 

Ponds. 

Sec,  also  "  Debt." 

limitation  of  indebtedness  of  ci*ics  and  counties VIII     10 

direct  tax  for  payment  state  bonds , . . .     Vll       4 

Boofcmalcinsr. 

prohibited     '. .         1       9 
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Briberr*  Art.  S^c 

official  bribery  and  corruption XIII  2 

offer  or  promise  to  bribe XIII  2 

person  offering  or  receiving,  disqualified  as  elector II  2 

person  bribed  or  offering  a  bribe  may  be  a  witness XIII  4 

Brite«s. 

prirate  or  local  bills  for  building,  prohibited Ill  18 

C. 

powers  devolved  on  superintendent  of  public  works V  8 

CAiiala. 

not   to   be   sold VII  8 

no  tolls  to  be  imposed VII  9 

disposition  of  funds   VII  8 

improvement  of VII  10 

appropriations    for   maintenance    VII  9 

contracts   for  work  or   material VII  9 

extra  compensation  to  contractor  prohibited   VII  9 

cancellation  of  contracts   VII  9 

appointment  of  employees   V  3 

powers  of  canal   commissioners   devolved   on  superintend- 
ent  of   public   works V  3 

commissioners  of  canal   fund V  6,  6 

canal  board  constituted   V  5 

powers  and  duties    V  6 

not  to  allow  claims  barred  by  statute  of  limitation....  VII  6 
Ce«siisi. 

enumeration  of  inhabitants Ill  4 

CluirCtsUble  Inatltutlona, 

state  and  municipalities  may  proytde  for  support   of  in* 

mates    VIII  14 

See  "  Statb  Boasd  of  Chautiss.'* 

Charter*. 

See,  also,  "  CoapoRATiONS." 

by  King  of  Great  Britain  before  1775  not  affected I  17 

by  state  not  affected   I  17 

of  savings  banks  to  be  uniform VIII  4 

special,  for  banking  purposes  prohibited   , VIII  4 

Circtiit  Courta. 

abolished;  jurisdiction  vested  in  supreme  court •.•^«  .VI  6 

Gltlea. 

See,  also,  "  Municipal  Corporations." 

Ieg:i6lature  to  provide  for  organirution  of.. ' XII  1 

regulatioft  of  wages,  etc.,  of  employees  of XII  1 

classification  of XII  2 

general   and  special  city  laws XII  2 

enactment  and  acceptance  of  special  city  laws XI I  2 

division   into   assembly  districts    ^ ,  lil  ^ 

blocks  not  to  be  divided  in  senate  disliicts... Ill  4 

election  or  appointment  of  officers ,: X  2 

civil  service 'appointments  and.  promotions.  ...i .».«  V  9 

preference  of   veterans    ', 4 . . . ': V  9 

extension  and  abridgement  of  terms  of  o^ers •  Xll  3 
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OfiteM  —  Contlnned.  Art.  Sec 

when  election  of  officers  to  be  held XII  8 

members  of  legislatttre  disqaatified  as  officers Ill  7 

when  local  legislative  body  to  act  as  board  of  supervisors. .      Ill  26 
«xtra  compensation  to  officers,  contractors,  etc.,  prohibited,      III  28 
may  provide  for  support  of  inmates  of  charitable  institu- 
tions     VTII  14 

not  to  give  money  or  credit  to  aid  private  ttndertaldng VIII  10 

not  to  own  corporate  stocks  or  bonds VIII  10 

to  incur  debt  for  city  purposes  only VIII  10 

limitation  of  indebtedness VIII  10 

maximum  rate  of  taxation VIII  lO 

Cltlsen^. 

See,  also,  **  Elections." 
not  to  be  disfranchised,  unless,  etc I       1 

City  Conrt  of  Brcvolclrn. 

abolished;  judges  transferred  to  supreme  court VI       5 

jurisdiction  vested  in  supreme  court VI  2,5 

Civil  Service. 

See,  also,  "  Ofpiceiis;  "  "  State  OrpiCBKS." 

appointments  and  promotions   V       9 

preference  of  veterans   V       9 

Olaima. 

See,   also,   "Audit." 
not  to  be  audited  or  allowed  when  barred  by  statute  of 

limitations    VII       6 

yeas  and  nays  on  bill  releasing  public  claim Ill     25 

Conamlsalonera  of  Canal  Faad. 

board  constituted    V       5 

powers  and  duties V       6 

Coniailasloaerii  of  Ijandl  Olllee. 

board  constituted    V       5 

powers  and  duties  of  board V       6 

ConmtOB  Ijair. 

how  far  in  force I     16 

Comptroller. 

See,  also,  "  QppicEts;  "  "  State  OpMcms." 

election  and  term  of V      1 

compensation    V       1 

ConsOtnUoa. 

time  of  taking  effect XV  1 

how  amended  » . . .  > i XIV  1 

future  constitutional  conventions  ...<......... XIV  2 

amendments  of  convention   and   Ic^slature  sttWitted  co* 

incidently    XIV  3 

eoat#aei«. 

tDtitract  system   of  prison  labor  abolished Ill  21* 

f^ktri  compensation  to  contractors  prohibited   Ill  2S 

for  irbrk  Ifr  mMerials  on  cAhal. ;...^..  .i VTI  ft 

•xfrt.WthbJ^hsJiHbn  oh  canal  contracts ^fohlbited  VJI  9 

eihrtllatiott  6t  tAtiaX  contrafctr. ..,,.. /: VII  9 
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OorporstioBs.  Art.  Sec 

definition  of  term  VIII      8 

charters  by  King  of  Great  Britain  before  1775  not  aff«ct«d,  I     IT 

charters  by  state  not  affected I  17 

to  be  formed  under  general  laws,  except,  etc VIII  1 

lavs  for  formation  of,  Subject  to  alteration  and  repeal....  VIII  1 

private  or  local  bill  chartering  bridge  companies  prohibited.  III  IH 

special  banking  charters  prohibited    VIII  5 

charters  of  savings  banks  to  be  uniform VIII  4 

dncs   from,    to   be   secured \'III  2 

liability  of  stockholders  of  bank VIII  7 

may  sue  and  be  sued VIII  S 

municipalities  not  to  hold  corporate  stocks  or  bonds VIII  10 

Correctional  InntitutloiiB. 

municipalities  may  provide  for  support  of  inmates VIII  14 

CToaAsel. 

accused  entitled  to  appear  wiUi I  6 

Coantle*. 

private  or  local  bills  locating  or  changing  county  seat  pro- 
hibited      Ill  IS 

number  of  senators  for  each  county Ill  4 

not  to  be  divided  in  formation  of  senate  district,  excq>t, 

etc Ill  4 

election  and  terms  of  officers X  1,  2 

time  of  election  of  officers X  4 

removal  of  officers   X  1 

board  of   supervisors  to  be  elected Ill  26 

when  legislative  body  of  city  to  act  as  board  of  supervisors,  III  2fi 

local  legislative  powers  of  supervisors Ill  27 

extra  compensation  to  officers,  contractors,  etc.^  prohibited.  III  28 
may  provide  for  support  of  inmates  of  charitable  institu- 
tions       ; VIII  14 

not  to  give  money  or  credit  to  aid  private  undertaking VTIT  10 

to  incur  debt  for  county  purposes  only VIII  10 

not  to  own  corporate  stock  or  bonds VTIT  10 

fimitation  of  indebtedness    VTIT  10 

maximum  rate  of  taxation VIII  10 

regulation  of  wages,  etc.,  of  employees  of XII  1 

GonBtr  clerk. 

election  and  term  of  office X  1 

time  of  election X  4 

removal \  1 

to  be  clerk  of  supreme  court VI  10 

C«nntr  Courta. 

See,  also,  "  Couhty  Judge." 

continued .....t  VI  14 

jnrisdictiofi    VT  14 

term  of  office  of  judges VI  14 

Coumtr  ^«itf9«. 

S€e,  alsb,  "  CouMTY  Couiw." 

term  of  office  VI  14 

(lualifications VI  20 

powers  and  duties VI  14 

salary   i VT  14 

when^  to  be  Mrrogate VI  15 

ta  limit   ...i^...i » VT  1*» 

jnejb  pKcHee  #s  fttt<iH|ify,  ItiteeiJt,  ett.....; VI  20 

tfCfi«^  «f  ^y^i&l  county  judM VI  16 
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Court  for  Trial  of  ImpeadMncntM. 

See  **  Impeachments." 
Court  of  Appealfli.  Art.  Sec. 

continued VI  7 

how  constituted;  terms   of  office VI  7 

qualifications   of  judges    VI  20 

compensation  of  judges  VI  12 

age  limit   of  judges VI  12 

removal  of  judges VI  11 

judges  not  to  hold  any  other  office VI  lO 

vacancies    VI  8 

designation  of  supreme  court  justices  as  associate  judges. . .  VI  7 

jurisdiction VI  9 

judge  not  to  sit  in  review  of  his  own  decisions VI  3 

clerk  of;  compensation   VI  19 

Covrt  of  Common  Plcaa  of  New   York  Covnty. 

abolished    VI  5 

judges  transferred  to   supreme  court VI  5 

jurisdiction  vested  in  supreme  court VI  2,  5 

transfer  of  appellate  jurisdiction VI  5 

Courts. 

See,  also,  "Appellate  Division;  "  "  Circuit  Courts;  " 
"  County  Courts;  "  "  Court  of  Appeals;  "  **  Court 
of  Common  Pleas;  "  *'  Courts  of  Sessions;  " 
"  Courts  of  Special  Sessions;  "  "  Superior 
Courts;  "   *'  Supreme  Court;  *'  Surrogate's  Court." 

judges  not  to  hold  any  other  office VI  10 

court   for  trial  of  impeachments VI  1.'^ 

suspension  of  judge  pending  trial  of  impeachment VI  13 

age  limit  of  county  judge  and  surrogate VI  lo 

judicial  officers  not  to  receive  fees VI  20 

election  of  local  judicial  officers VI  16 

power  to  establish  inferior  local  courts VI  18 

derks  of  courts VI  19 

courts  of  oyer  and  terminer  abolished VI  6 

1             circuit  courts  abolished   VI  6 

city  courts  abolished    VI  5 

jurisdiction  of  city  courts  vested  in  supreme  court VI  6 

Judges  of  city  courts  become  justices  of  supreme  court...  VI  6 
egislature  ma;^  alter,  etc.,  jurisdiction  and  proceedings  in 

law  and  equity VI  3 

Gourtfli  of  Oyer  and  Terminer. 

abolished;  jurisdiction  vested  in  supreme  court VI  6 

Courtfli  of  SeiMionfli. 

abolished;  jurisdiction  transferred  to  county  court VI  14 

Court*  of  Special  Seiiiiionfli. 

jurisdiction  of  •.-... •. '. . . .  VI  23 

Crii^eii. 

no  person  to  be  twice  put  in  jeopardy ,     I  6 

accused  may  appear  in  person  and  with  counsel I  8 

capital  or  infamous  crime,  except,  etc.,- to  be  tried  on  in- 

' '       ^      dictment  ....*«..... *  T  6 

■'  private  or  local  bill  changing  venue  prohibited Ill  18 

^*      »^  cruel  and  unusual  punishments  prohibited   ...» I  .'> 

■•   excessi've  bail  and   fines   prohibitfd> f  5 

governor  may  grant  pardons,  etc IV  5 

^           accused  not  to  be  compelled  to  testify  against  himsctf.,. .  *     T  6 

legislature  to  exclude  convicts  from  suffrage. . . .  ^. .' '.'  .**  II  2 

truth  of  criminal  libel  admi^lble  in  "evidence *  .  .*  *      I  8 
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D. 

l>«mff  ABd  Dumb.  Art  8«e. 

legislature  may  provide  for  education  and  support VIII  0, 14 

Deatli. 

right  of  action  for  damages  not  to  be  abrogated ••  I  18 

amount  recoverable  not  to  be  limited I  18 

obligation  of,   not  affected I  17 

credit  or  money  of  state  not  to  be  given   to  aid   private  > 

undertaking   ; ;. . .  VIII  9 

power   of   state  to  contract VII  2 

power  of  state  to  contract,  to  repel  invasions VII  8 

limitation  of  Icidslative  power  to  create VII  '4 

payment   of   debts   of  the   state .\il4,  11 

debts  of  the  state  for  improvement  of  highways '. .  VII  12 

sinking  funds,  how  kept  and  invested VII  5 

when  ayes  and  nays  necessary  on  bill  creating  public  debt,  if  1 1  ^5 

municinalitics  to  incur  debt  for  municipal  purposes  only..  VIII  10 

limitation  of  indebtedness  of  cities  and  counties. VIII  10 

DiiUrlct  Attorneyn. 

election  and  terms  of  office X  1 

time   of   election    i X  4 

removal     X  1 

for  failure  to  prosecute  public  officer XIII  6 

District  Conrtfli. 

election  of  justices;  term  of  office •  VI  17 

terms  of  present  justices •  VI  22 

mtcHe*. 

for  drainage  of  agricultural  lands • •  I  7 

DlTorce. 

to  be  granted  only  by  judicial  proceedings I  8 

Dralnaflre. 

of  agricultural  lands  under  general  laws ••••.  I  7 

private  or  local  bills  prohibited Ill  18 

Due  Proecsn  of  IaWLW. 

life,  liberty  and  property  protected I  8 

B. 
Eleetlona. 

registration  and  election  laws  to  be  passed II  4 

local  bills  regulating  conduct,  etc.,  prohibited   Ill  18 

for  election  of  supervisors  prohibited   Ill  18 

registration    and    election    boards    to    be    bi-partisan,    ex- 
cept, etc 11  6 

time  of  elections  for  legislature Ill  9 

manner  of  voting   ,..  .,^ II  5 

qualification   of  voters    II  1 

voters  not  to  be  disfranchised,  unless,  etc t  •  •  •;•  •   ^  ^ 

absence  in  military  service  not  to  <^eprive  elector  of  vole. .'  II  1 

legislature  to  regulate  votes  of  absent  electors II  1 

persons  excluded   from   suffrage II  2 

occupations  and  conditions   not  affecting  residence II  8 

detention  in  prison  not  to  affect  residence II  8 

support  or  detention  in  almshouses,  etc.,  not  to  affect  rest- 

dence    II  • 

«1 
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■leettoAM  —  Contimied.  Art.  Sec. 

residence  of  students  in  semi^sries II  S 

employment  in  navigation  not  to  affect  residence II  3 

service  of  United  States  not  to  affect  residonce II  8 

legislature  to  disqualify   persons  on  conviction  of  bribery 

or  infamous  crime   II  2 

bribery  or  reward  disqualifies  electors II  2 

Eminent  Domain. 

property  not  to  be  taken  without  just  compensation I  6 

compensation  for  taking  private  property... I  7 

compensation  to  be  ascertained  by  jury  or  commissioners. .  I  7 

drainage  of  agricultural  lands I  7 

opening  private  roads I  7 

IS  n  nm  erat  ion. 

of  inhabitants  of  state Ill       4 

fiqaity. 

inferior  local  courts  to  have  no  equity  jurisdiction VI    18 

taking  of  testimony  in  equity  cases VI       3 

Bseheatii. 

to   revert   to  people I     lO 

FSvidcnce. 

truth  of  libel  admissible  in  criminal  prosecution I      8 

BxcvntiT^. 

See,  also,  "  Govkrnok.** 
where  executive  power  vested IV      1 

Bxemptlona. 

private  or  local  bill  exempting  from  taxation  prohibited...      Ill     18 

F. 

Fee«i. 

local  bill  increasing,  etc.,  during  term  of  public  office  pro- 
hibited          Ill     18 

Feudal   Tennren. 

abolished    I     11 

FineM. 

excessive,    prohibited    I      5 

Foreiit   Prcnerve* 

•lands  of  state  not  to  be  alienated VII      7 

timber  on,  to  be  preserved VII      7 

FnM*«lBiBev* 

private  or  local  biU»  grcnting  cxdoBive,  prohibited Ill    18 

Freedom  of  Speeob. 

guaranteed    • •••••••••         I     8 


IND^X  TO  CX>NSTITUTION. 


ibUmfT.  Art.  Sec. 

prohibited    I  9 

when    rcqwre4     HI  18 

private  and  local  laws  prohibited   Ill  18 

for  drainage  of  agricultural  lands I  7 

corporations  to  be  formed  under VITI  1 

^Mcial  banking  charters  prohibited VIII  4 

Governor. 

election IV  8 

qualifications     IV  2 

term  of  office IV  1 

compensation IV  4 

▼ested  with  executive  power IV  1 

duties  and   powers IV  4 

approval  or  veto  of  bills IV  9 

passage  of  bills  over  veto IV  9 

power  to  grant  pardons,  etc. IV  5 

to  report  pardons,  etc.,  to  legislature IV  5 

appointment  of  superintendent  of  public  works V  3 

,        power  to  suspend  state  treasurer V  7 

when  lieutenant-governor  to  act IV  6 

succession  of  lieutenant-governor  in  case  of  vacancy IV  7 

Grand  Jury. 

when  indictment,  etc.»  necessary  to  hold  to  answer I  6 

Grmata. 

by  King  of  Great  Britain  before  1775  not  affected I  17 

by  state  not  affected  I  17 

by  King  of  Great  Britain  since  1775  void I  17 


Habewi  Corpan. 

not  to  be  suspended,  except,  etc I      4 

local  bills  layint;  out,  etc.,  prohibited Ill     18 

improvement  of    , VII     12 

I. 


I«9nimttefi. 

private  or  local  bill  granting  exclusive  immunities  prohib- 
ited     : HI     18 

ImpeaebBienta. 

constitution  of  court  for  trial  of VI  13 

assembly  to  have  power VI  IS 

presentment  or  indictment  not  required I  6 

lud^ent   of   removal VI  13 

judicial  officers  suspended  pending  trial VI  13 

latyrlsoaBieat. 

Sec,  also,  '*  CnutM." 
power  to  grsnt  pardons,  etc IV      5 

oflttdiof  I    MS 
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Ii«St«lntvre  ~  Continued.  Art.  Sec 

special  banking  charters  prohibited   VIII  S 

not  to  authorize  suspension  of  specie  payments  by  banking 

institutions     VIII  S 

limitation  of  power  to  create  debts. VII  2,  3,  4 

may  alter,   etc.,   jurisdiction   and   proceedings   in  law  and 

equity     VI  3 

extra  compensation  to  officers,  contractors,  etc.,  prohibited,  III  28 

private  claims  not  to  be  audited Ill  X9 

claims  barred  by  statute  of  limitations  not  to  be  allowed. .  VII  8 

report  of  pardons,  etc.,  by  governor IV  S 

approval  or  veto  of  bills  by  governor IV  9 

passage  of  bills  over  governor's  veto IV  9 

power    to    remove   judges VI  11 

local  legislative  powers  of  supervisors Ill  27 

liibel. 

truth    of   criminal,    admissible I  8 

jury  to  determine  law  and  fact  in  criminal  prosecutions...  I  8 

lilbertT. 

due  process  of  law I  6 

freeaom  of  speech  guaranteed I  8 

right  of  assemblage   I  9 

right   to  petition    .' I  9 

lit  entenan  t-Crovernor. 

qualifications     IV  2»7 

election    IV  S 

term   of  office    IV  1 

president   of   senate IV  7 

salary  and   compensation    IV  8 

when    to    act    as    governor IV  6 

succession   to   governorship IV  7 

litmttatlon  of  Indcbtedneaa. 

of  cities  and  counties VIII  10 

Llmttatlonii,  Statute  of. 

claims  barred  by,  not  to  be  allowed..... VH  6 

Loan*. 

power  of  state  to  contract  debts. . .  .^ VII  2 

credit  of  state  not  to  be  loaned  to  individuals,  etc VII  2 

power  to  contract  debt  to  repel  invasions VII  3 

power  of  legislature  to  create  debts  limited VII  4 

sinking  fund,  how  kept  and  invested VII  6 

limitation  of  indebtedness  of  cities  and  counties VIII  10 

Locml  Inferior  Govrt*. 

terms  of  present  judicial  officers VI  22 

legislature  may  establish • VI  18 

liocal  IjaTirii. 

See  "  Peivatk  awd  Local  Laws.** 

Liotterien. 

prohibited    •••••••••'     '  I  9 

LnnacT. 

Se«  "  Stati  Con  mission  in  Lunacy.** 
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llMW«r«B.  Art  Sec 

offices  for  measnring,  etc»  merchandise.  aboUabed V      8 

SlUtta. 

See,   also,  '*  State  Militia." 

absent  electors  not  to  be  deprived  of  vote «..••  II  1 

presentment  or  indictment  not  required I  6 

HiflidemeanorM. 

jurisdiction  of  courts  of  special  sessions VI  23 

lliislel9«l  Corpontions. 

See,     also,     **  Cities;  "     "  Couwties;  "     "  Towms;  " 
*•  Villages." 

charters  by  state  not  affected   I  17 

charters  by  King  of  Great  Britain  before  1775  not  affected,  I  17 

may  be  farmed  tinder  special  laws VIII  1 

not  to  give  money  or  credit  to  aid  private  undertaking. . .  VIII  10 

not  to  own  corporate  stocks  or  bonds  '  VTII  10 

to  incur  debts  for  municipal  purposes  only VIII  10 

limitation  of  indebtedness    VIII  10 

may  provide  for  support  of  inmates  of  charitable  instit«« 

turns   VIII  14 

If. 

private  bills  to  change,  prohibited ••••••4««..  Ill  IS 

WftTBl  Forces* 

absent  electors  not^  to  be  deprived  of  vote II  1 

presentment  or  indictment  not  required I  0 

Veffliirenee. 

right  of  action  for  injuries  catising  death  not  to  be  ab- 
rogated      I  18 

amount  recoverable  for  death  not  to  be  limited •  I  18 

O. 
Oatli. 

of  office    ^ XIH  1 

OtIoerA. 

See,  also,  titles  of  respective  offices. 

appointment  of  members  of  legislature  prohibited Ill  7 

persons  disqualified  from  being  members  of  legislatwe. . .  Ill  8 

certain  offices  abolished    V  8 

political  year    X  6 

election  of  state  officers   V  1«2 

term  of  state  officers   V  1 

compensation  of  state  officers V  1 

civil  service  appointments  and  promotions V  9 

preference  of  veterans    » . . .  V  9 

duration  of  term X  3 

time  of  election    X  4 

judges  not  to  hold  any  other  office VI  10 

removal  of  judges    VI  11 

county  officers   X  1,2 

removal  of  county  officers   X  1 

when  election  of  city  officers  to  be  held   Xtl  8 

tath  of  office   XIII  1 
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Olllcerfli  —  Continued.  Art.  See. 

when  office  deemed   vacant    ...., X  8 

vacancies  in  office,  how  filled X  6 

removal   for   misconduct,   etc X  7 

compensation  of  salaried  officers X  0 

extra   compensation    prohibited Ill  28 

local  bills  increasing,  etc.,  fees  during  term  prohibited....  Ill  10 

not  to  accept   free  passes,  etc XIII  5 

official  bribery   and  corruption    XIII  2 

offer  or  promise  to  bribe   XIII  3 

person  bribed  or  offering  a  bribe  may  be  witness XIII  4 

removal  of  district  attorney  for  failure  to  prosecute  officer,  XIII  6 

•phnn  Asylnmfli. 

municipalities  may.  provide  for  support  of  inmates VIII    14 

P. 

PBJ*donfli. 

:  governor  may   grant    :....• ^•••^ IV       5 

Petition. .  ' 

right  to  petition  guatanteed   I       9 

Pool-SelUniT.  • 

prohibited     ;; I       9 

Poor. 

municipalities  may  provide  for  aid  and  support  of VIII    10 

Preim. 

freedom  of,  guaranteed I      8 

PrlBona. 

See,  also  "  State  Commission  op  Prisons." 

contract  system  of  labor  abolished Ill  29 

appointment  and  terai  of  superintendent   V  4 

,  powers  and  duties  of  superintendent   '. V  4 

removal  of  superintendent   V  4 

appointment  of  wardens,  chaplains,  etc V  4 

PrlTate  and  Local  I^a^ra. 

See,  also,  "  General  Laws;  "  "  Special  Laws." 

when   prohibited    Ill  18 

title  of  statute   Ill  16 

not  to  embrace  more  than  one  subject   HI  10 

bills  reported  by  revision  commissioners  excepted  . . , Ill  23 

Private  Roads* 

opening  of;  assessment  of    compensation I      7 

Privilege. 

le^slators  not  to  be  questioned  for  speeches Ill     12 

private  or  local  law  granting  exclusive  privileges,  etc,  to 

private  corporation,   etc.,  prohibited    Ill    18 

Property. 

due  process  of  law I      Q 

rights  of,  not  affected ,         I    17 

Publication. 

of  statutes   ..VI    21 

68 
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PakUe  ViTorUm,  Art.  See. 

appointment  and  term  of  superintendent V  3 

powers  and  duties  of  superintendent   V  3 

vacancies  in  office  of  superintendent    V  3 

appointment  and  term  of  assistant  superintendents V  S 

appointment  of  canal  employees V  8 

Fnaiabment. 

cruel  and  unusualp  prohibited  I  6 


KallToada. 

private  or  local  bill  granting  right  to  lay  tracks  prohibited,  III  18 

consent  of  local  authorities  to  construction  in  streets Ill  18 

consent  of  abutting  owners  to  construction  in  streets Ill  18 

public  officers  not  to  accept  free  passes,  etc XIII  5 

Real  PropertT- 

See,  also.  "  Leases." 

grants  by  state  not  affected   I  17 

gk-ants  by  King  of  Great  Britain  before  1775  not  affected . .  I  17 

since  1775  void   I  17 

purchase  of  lands  of  Indians   T  15 

original  and  ultimate  property  in,  belongs  to  people I  10 

escheats  to  revert  to  people ^ I  10 

feudal  tenures  abolished  I  H 

all  lands  arc  allodial   I  12 

fines,  quarter-sales,  etc.,  abolished   I  1^ 

restraints  upon  alienatioti  abolished   I  1^ 

Rebellion. 

habeas  corpus  may  be  suspended  during I  4 

Refer«e. 

judges  not  to  act  as  u .  • VI  20 

R  ef or  mat  orl  ea. 

contract  system  of  labor  abolished  Ill  29 

Rejgeata  of  the  Vni-verultT* 

See  "  UwrvEKsiTY  of  the  State  of  New  Yoek." 

Re^atera, 

election  and  terms  of  office   X  1 

time  of  election    X  4 

removal X  1 

Rellirloaa  Belief. 

not  to  disqualify  witness ; I  8 

Rellflriona   LlbertT- 

guaranteed I  3 

acts  of  licentiousness,  etc.,  not  excused I  3 

no  aid  to  denominational  schools ,. .  * IX  4 

Reprlevea. 

governor  may  grant    • IV  S 

Road  a. 

local  bills  laying  out,  etc.,  prohibited  .;.. ;••.••••••••  HI  19 


INDEX  TO  CONSTITUTION. 

s. 

Siilnifiefli.  Art.  Src 

regulation  of,   of  eini>Ioyec8  of  state,  etc XII  1 

Savin  arfi  Banks. 

ciiarters  to  be  uniform  VIII  4 

to  have  no  capital  stock   VIII  4 

trustees  to  have  no  interest  in  profits  VIII  4 

director,  etc.,  not  to  be  interested  in  loans VIII  4 

Scltooln. 

legislature  to  provide  for  maintenance  of  free IX  1 

no  aid  to  denominational  schools  IX  4 

common  school  fund  to  be  preserved IX  8 

United  States  deposit  fund   IX  3 

application  of  literature  fund   IX  8 

Secretary  of  State. 

See,  also,  *'  Officers;  **  "  Statb  Officers." 

election  and  term  of   V  1 

compensation     , V  X 

Senate. 

See,  also,  "Legislature." 

number  and  terms  of  senators. Ill  2 

senate    districts    , . . .  Ill  8 

ratio   for   apportioning   senators    Ill  4 

/lumber  of  senators  to  each  county  Ill  4 

'counties  not  to  be  divided  in  formation  of  senate  districts, 

except,   etc '. Ill  4 

compensation  and  mileage  of  members   Ill  6 

lieutenant-governor  is  president  of   IV  7 

casting  vote  of  lieutenant-governor   IV  7 

succession  of  president  to  governorship   IV  7 

Sheriffs. 

See,    also,   "  Counties;  "    "  Officers." 

election  and  terms  of  office  X  1 

time  of  election    X  4 

removal    ..-.,««...........  X  1 

Slnklniic  Funds. 

created  for  payment  of  state  debts VII  4,11,12 

how    kept    and    invested VII  5 

Special  liaivs. 

See,  also,    '  Private  ard  Local  Laws." 

when    prohiDitcd Ill  18 

for  drainage  of  agricultural  lands  prohibited I  7 

corporations  not  to  be  formed  under,  except,  etc VIII  1 

special  banking  charters  prohibited VIII  4 

relating  to  cities    XII  2 

State. 

See,        also,        **  Grants,"        "  Legislature,"        **  Gov- 
ernor; "   "  Statutes." 

credit  not  to  be  given  or  loaned  to  indi-^'iduals,  etc VII  1 

credit  or  money  of  state  not  to  be  given  to  a  private  un- 
dertaking       VIIl  9 

power  to  contract  debts V 1 1  2 

power  to  contract  d<*bt  to  repel  invasions   VII  3 

limitation  of  legislative  power  to  create  debt VII  4 

claims  barred  by  statute  of  limitations VII  f 

regulation  of  wages,  etc.,  of  employees  of XII  1 
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Slate  Board  of  CHaritles.                                                          Art.  Sec 

to  be  pravidcd  for  by  legislature  VIII  11 

existing   laws   continued VIII  13 

coinrai&sioncrs   continued   in  office    VIII  15 

to  be  -iiHiointcd  by  governor VII I  12 

legislature   may  confer   additional  powers    VIII  15 

|x>wers  of  visitation  and  inspection VIII  11,  13 

removal  of  members  of  board   VIII  12 

Stetc  Commiisaftom  Im  Iinnaey. 

legislature  to  proride  for   . . . . ; VIII  11 

existing   laws   continued    VIII  13 

commissioners  continued  in  office   VIII  15 

members  of  hoard  to  be  appointed  by  governor VIII  12 

removal   of  members    VIII  12 

powers  of  visitation  and  inspection    VIII  11,  13 

legislature  may  confer  additional  powers  VIII  15 

State  ComniJaiiloii  of  Pvlnona. 

to  be  provided  for  by  legislature  VIII  11 

commissioners  continued   in  office    VIII  15 

existing   laws   continued    VIII  13 

to  be  atipointcd  by  governor   VIII  12 

removal   of   members    VIII  12 

powers  of  visitation  and  infection VIII  11, 13 

legislature  may  confer  additional  powers  • VIII  15 

State  Enirlneer  and  nvrreyor. 

election  and  term  of  ••...         V  1 

qualifications    ^ ••••••.•••• V  1 

compensation     • V  1 

State  Mllitta. 

hew    constituted •• XI  % 

organization XI  8 

enlistment • XI  2 

appointment  of  military  officers  by  governor XI  4 

commissioned    officers XI  6 

election  of  officers  to  be  prescribed  by  legislature XI  5 

removal  of  commissioned  officers XI  6 

State  Officer*. 

See  *•  Officers;  "  also  titles  of  respective  offices. 

election  and  term  of  V  1,  2 

compensation    V  1 

State  Treanvrer. 

See,  also»  "  Offtcess;  "  "  Stam  Orricns." 

election  and  term  of  V  1 

compensation    ,         V  1 

suspension   by  governor    V  7 

Statute  of  Llmltatfona. 

claims  barred  by,  not  to  be  allowed VII  6 

Statntea. 

See,    also,    "  LBCiSLATtJM;  "    "PttvATi    awd    Local 
T^ws;  "  "  Special  Laws." 

acts  of  colonial  and  state  legislatures I  16 

continued,  except  as  repealed,  etc I  16 

hills  may  originate  in  either  house , Ill  18 

enacting  clause  of  bills Ill  14 
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Stntnten  —  Contlnved.  Art.  See. 

manner  of  passing  bills Ill  15 

when  ayes  and  nays  necessary  Ill  25 

when  quorum  of  three-fifths  necessary Ill  25 

approval  or  veto  of  bills  by  governor IV  0 

pai^sage  of  bills  over  veto   IV  9 

tax  bills  to  state  tax  distinctly   Ill  24 

extra  compensation  to  officers,  contractors,  etc.,  prohibited.  III  28 

existing  law  made  applicable  to  be  inserted Ill  17 

general  provisions  not  to  be  inserted  in  appropriation  bills.  III  22 

when  private  and  local  bills  prohibited Ill  IS 

title  of  private  and  local  bills   Ill  16 

private  and  local  bills  not  to  embrace  more  than  one  sub- 
ject      ni  16 

bills  reported  by  the  revision  commissioners  excepted Ill  23 

publication     VI  21 

Street  Railroadii. 

consent  of  local  authorities,  etc.,  to  construction Ill     18 

Superintendent  of  Public  IVorka. 

appointment  and  term   

vacancies  in  office 

powers  and  duties  of 

appointment  and  term  of  assistants 

appointment  of  canal  employees 


Snfrerlntcndent   of   State  Prlnons. 

appointment  and  term  of    

powers  and  duties  of   

removal   of 

appointment   of  wardens,   chaplains,   etc 

Superior  Conrt  of  Buffalo. 

alioHshed;  judges  transferred  to  supreme  court. 

jurisdiction  vested  in  supreme  court   

transfer  of  appellate  jurisdiction   


Superior  Court  of  fieiw  York  City. 

abolished;  judpcs  transferred  to  supreme  court. 
jurisdiction  vested  in  supreme  court    ......... 


SniiervlKorn. 

to  be  elected  in  each  county 

local  bill  providing  for  election  of  members  prohibited 

when  loKJslativc  body  of  city  to  act  as  board 

local   legislative  powers    

extra  compensation  to  officers,  contractors,  etc.,  prohibited, 
division  of  county  into  assembly  districts 

Il»ir*enie  Court. 

ii,.v'    coiislitute*'     

judiciu?    districts 

election   oT   Justices    

general    jurisii^^'ion    

increase  of  numbe*    '^f  justices 

erection  of  new  district  x-:'»  of  second  judicial  district 

jurisdiction  of  courts  of  oyei-  2*"i  terminer   transferred.... 

of   circuit   courts    trnnsfrrrc«i 

of  abolished  city  courts  ve>trd  m  >■-—'••»»•   cotni.,.. 

qualification    of    justices -    , 

terms  of  office  of  jiisiicos 

justices    of    abolished    city    rniirts    transferred    to    supreme 

court     

age  limit  of  justJ'*-*'     

7a 


V 

3 

V 

3 

V 

3 

V 

3 

V 

3 

V 
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VI 

5 
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VI 

6 

VI 
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VI 
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III 

26 
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18 
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2fi 
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27 
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28 
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tayrenfte  Court  —  Contlniied.  Art.  Sec 

compensation  of  justices  VI  12 

removal   of  instices    VI  11 

filling  vacancies VI  8 

justices  not  to  act  as  attorney  or  referee VI  20 

not  to  hold  anr  other  office VI  10 

ai>pellate   divisions    VI  2 

jcdicial    departments    VI  2 

designation  of  justices  of  appellate  division VI  2 

general  term  jurisdiction  transferred  to  appellate  division,  VI  2 

powers  of  justices  of  appellate  division  VI  2 

transfer  of  appeals  to  another  department VI  2 

Sppointment  and  removal  of  reporter  VI  2 

esignation  of  special  and  trial  terms VI  2 

assignment  of  justices  to  special  and  trial  terms VI  2 

'            justices  may  hold  court  in  any  county VI  6 

taking  of  testimony  in  equity  cases VI  8 

county  clerk  to  be  clerk  of  court VI  19 

ivpreme  Coort  Reporter, 

appointment  and  removal VI  % 

Svrro^atea'  Courts. 

continued    VI  16 

jurisdiction  and  powers VI  16 

terms  of  office  of  surrogates  VI  16 

qualifications  of  surrogate VI  20 

age  limit  of  surrogate VI  16 

vacancies  in  office  of  surrogate VI  15 

surrogate  not  to  practise  as  attorney,  except,  etc VI  20 

when  county  judge  to  be  surrogate VI  16 

dection  of  special  surrogate   VI  16 

T, 
Taxation. 

tax  bills  to  state  tax  distinctly  Ill  24 

when  ayes  and  nays  necessary  on  tax  bill Ill  26 

private  or  local  bill  exempting  property  prohibited Ill  18 

maximum  rate  in  cities  and  counties VIII  10 

d'uect  tax  for  payment  of  state  debts VIX  4, 11 

Telegraph  Companlea. 

public  officers  not  to  accept  free  passes,  etc XIII  6 

Tomras. 

election  or  appointment  of  officers X  2 

may  provide  for  support  of  inmates  of  charitable  institu- 
tions      .,. VIII  14 

not  to  be  divided  in  senate  districts Ill  4 

not  to  give  money  or  credit  to  aid  private  undertaking....  VIII  10 

to  incur  debt  for  town  purposes  only. Vill  10 

not  to  own  corporate  stocks  or  bonds VllI  10 

regulation  of  wages,  etc.,  of  employees  of XII  1 

Treason. 

governor  may  suspend  execution  of  sentence IV  i 

Treaanrer.  ^     v     - 

See  "SUte  Treasurer." 
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IMiil«»  Art.   S«e 

right  to  jury  trial  continued   , I       3 

legislature  may  alter,  etc.,  jurisdiction  and  proceedings  in 

law  and   equity VI  2 

taking  of  testimony  in  equity  cases   VI  2 

jury  to  determine  law  and  fact  in  criminal  libels I  fi 

truth  of  libel  admissible  in  criminal  prosecution I  S 

U. 

Cniveraity  of  the  State  of  Ne'vr  York. 

regents  of  university  continued   IX  2 

government  and  corporate  powers IX  2 

board  of  regents  IX  2 

V. 

Vemie. 

private  or  local  bill  changing,  prohibited  Ill     18 

▼eteranii. 

preference  in  appointment,  etc,  to  office V       9 

VUlAirefli. 

legislature  to  provide  for  organization  of ■. . .     XII 

local  bills  incorporating,  prohibited    Ill 

election  or  appointment  of  officers   X 

dvil  service  appointments  and  promotions  V 

preference  of  veterans V 

not  to  give  money  or  credit  to  aid  private  undertaking VIII 

not  to  own  corporate  stocks  or  bonds  VIII 

to  incur  debt  for  village  purposes  only VIII 

may  provide  for  support  of  inmates  of  charitable  institu* 

tions VIII     M 

regulation  of  wages,  etc.,  of  employees  of XII       1 

W. 

Waffen. 

regulation  of,  of  employes  of  state,  etc XII       1 

Wagrern. 

electors    disqualified    for    li       2 

iV"a4er  Supply. 

not  affected  by  limitation  of  indebtedness VIII     10 

Wetfrlttiifc. 

offices  for  weighing,  etc.,  merchandise,   abolished V      8 

WltneKMen. 

not  disqualified  by  religious  belief .^ I  3 

accused  not  to  be  compelled  to  testify  against  himself I  6 

not  to  be  unreasonably  detained I  5 

"Worfihlp. 

freedom  of,  guaranteed I      8 
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RULES  OF  THE  COURT  OF  APPEALS. 


NOTICE. 

The  first  Monday  of  each  session  only  will  be  a  motion  day,  on 
which  oral  arguments  will  he  heard  in  original  motions.  Original 
motions  may  be  suhmittcdy  without  oral  argument,  on  any  ^lon- 
day  when  the  Court  is  in  session,  provided  they  are  submitted 
by  both  sides. 

After  the  day  calendar  is  made  up  —  at  G  o'clock  p.  m. —  stipu- 
lations are  too  late.  The  Clerk  has  then  no  power  to  leave  a 
number  off. 

The  full  number  of  cases  and  points  (16)  are  required,  without 
which  appeals  may  not  be  heard. 

The  '*  Order  Calendar  "  is  composed  of  preferred  causes,  and  the 
notice  of  argument  must  claim  the  preference  "  as  an  appeal  en- 
titlcMl  to  be  heard  under  Rule  XL"  Apj)eiils  from  orders  should 
be  noticed  for  the  firftt  Monday  of  a  session. 

Tlie  County  Clerk's  certifieate,  or  waiver  thereof  under  section 
3301,  Code  Civil  Proceaure,  are  necessary  jiarts  of  the  printed 
ca.se  on  appeal. 

When  a  new  calendar  is  ord  »red,  it  is  desirable  to  notice  causes 
in  which  the  returns  are  filed,  at  onre. 

Counsel  residing  in  New  York  city  and  its  vicinity  who  intend 
to  argue  causes  on  the  (leneral  Calendar,  suould  send  their  resi- 
dence addresses  to  the  Clerk,  and  should  promptly  notify  him  of 
changes  in  their  office  address^'S. 

The  daily  sessions  of  the  (  oui  t  are  held  from  2  o'clock  i».  m., 
to  6  o'clock  P.  M.,  except  Fridays  only  when  it  will  sit  from  10 
A.  M.  to  2  p.  M. 

Every  exhibit  presented  to  the  Court  sliould  be  painly  marked 
with  the  address  of  the  Counsel  presenting  the  same,  as  widl  as 
the  title  of  the  cause 

The  Clerk  always  submits  for  Counsel  who  are  absent  when 
their  cases  are  called  for  argument,  provided  their  papers  have 
been  filed,  as  directed  by  Rule  VII. 

Requests  for  copies  of  opinions  should  be  addressed  to  the 
State  Reporter,  Albany,  N.  Y. 

The  sixteen  printed  copies  of  the  case  required  by  Rulo  VII 
to  be  filed  with  the  clerk  must  be  bound  in  light-colored  (not 
dark)  paper  and  should  not  In?  sent  to  the  Clerk  for  filing  until 
after  the  appeal  has  received  a  calendar  number. 

Each  day  8  calendar  and  all  court  notiei'«5  to  the  Bar  are  printetl 
in  the  New  York  Law  Journal,  whieli  is  the  h'gal  publication 
though  which  the  clerk  emieavors  to  reach  tlie  legjil  profession 

Attention  of  Attorneys  is  called  to  Rule  VII,  which  will  tj^, 
strictly  enforced. 
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RULES  OF  PRACTICE. 


(Adopted  October  22,  1894;  amended  December  16»  1906.    Tb  take 
effect  January   7,   1907.) 


RULE  I. 

Appellant  to  file  return;  effect  of  omission. —  If  the  appellant 
shall  not  cause  the  proper  return  to  be  made  and  filed  with  the 
clerk  of  this  Court  within  the  time  prescribed  by  law  (Code  Civ. 
Proc,  §  1315),  the  respondent  may,  by  notice  in  writing,  require 
such  return  to  be  filed  within  ten  days  after  the  service  of  the 
notice,  and  if  the  return  be  not  filed  in  pursuance  of  such  notice, 
the  appellant  shall  be  deemed  to  have  waived  the  appeal.  On 
an  affidavit  proving  that  the  appeal  was  perfected,  and  the  service 
of  such  notice,  and  a  certificate  of  the  clerk  that  no  return  has 
been  filed,  the  respondent  may  enter  an  order  with  the  clerk 
dismissing  the  appeal  for  want  of  prosecution,  with  costs;  and 
the  court  below  may  thereupon  proceed  as  though  there  had  been 
no  appeal. 

RULE  XL 

Further  return  may  be  ordered. —  If  the  return  made  by  the 
clerk  of  the  couit  below  shall  be  defective,  either  party  may,  on 
an  aflidavit,  specifying  the  defect,  and  on  notice  to  the  opposite 
party,  apply  to  one  of  the  Judges  of  this  court  for  an  order,  that 
the  clerk  make  a  further  return  without  delay. 

RULE  IIL 

Attorneys  and  guardians  below  to  continue  to  act. —  Tlie  attor- 
neys and  guardians  ad  litem  of  the  respective  parties  in  the  court 
below  shall  be  deemed  the  attorneys  and  guardians  of  the  same 
parties  respectively,  in  this  court,  until  others  shall  be  retained 
or  appointed,  and  notice  thereof  shall  be  served  on  the  adverse 
pari  v. 

RULE  IV. 

Appellant  to  make  a  case;  its  form. —  In  all  calendar  causes  a 
casi»  shall  be  made  by  the  appellant,  which  shall  consist  of  a  copy 
of  the  return,  and  tlie  reasons  of  the  court  below  for  its  judg- 
ment, or  an  affidavit  that  the  same  cannot  be  procured,  together 
with  an  index  to  the  pleadings,  exiiibits,  depositions  and  other 
principal  matters.  Every  opinion  in  the  cause  at  Special  Term, 
as  well  as  at  the  Appellate  Division  of  the  Supreme  Court,  relat- 
ing to  th(»  (pu'stions  involved  in  the  appeal,  is  included  by  the 
foreiroing  provision, 

RULE  V. 

Caees  and  points  to  be  printed;  mode  of  printing. —  All  cases 
and  points,  and  all  other  papers  furnished  to  the  court  in  cal- 
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endar  causes,  shall  be  printed  on  white  paper,  as  provided  in 
tev'lion  706  of  the  Code  of  Civil  Procedure^  and,  if  bound,  the 
covers  shall  lie  of  light-colored  paper,  which  can  be  legibly  vrrit^ 
ten  upon.  The  folio,  numbering  from  the  commencement  to  the 
end  of  the  case,  shall  be  printed  on  the  outer  margin  of  the  page« 
Small  pica  leaded  or  ten  point  leaded  with  four  to  pica  leads, 
U  the  smallest  letter  and  most  compact  mode  of  composition 
vhieh  is  allowed.  No  charge  for  printing  the  papers  mentioned 
in  this  rule  shall  be  allowed  as  a  disbursement  in  a  cause  unless 
the  requirements  of  the  preceding  sentence  shall  be  shown,  by 
aflidavit,  to  have  been  complied  with  in  all  papers  printed. 
(Amended  December  15,   1906.) 

RULE  VL 
Appellant  to  serve  copies  of  case;  effect  of  his  default. — ^Within 
forty  days  after  the  appeal  is  perfected,  the  appellant  shall  serve 
three  printed  copies  of  the  case  on  the  attorney  of  the  adverse 
party.  If  he  fail  to  do  so,  the  respondent  may,  by  notice  in 
niTiting,  require  the  service  of  such  copies  within  ten  days  after 
strrvice  of  the  notice,  and,  if  the  copies  be  not  served  in  purau^ 
anee  of  such  notice^  the  appellant  shall  be  deemed  to  have  waived 
the  appeal;  and  on  an  affidavit  proving  the  default  and  the 
service  of  such  notice,  the  respondent  may  enter  an  order  with 
the  clerk  dismissing  the  appeal  for  w*ant  of  prosecution,  with 
costs;  and  the  court  below  may  thereupon  proceed  as  though 
there  had  been  no  appeal. 

RULE  VIL 

Copies  of  cases  and  points. —  At  least  twenty  days  before  a 
cause  is  placed  on  the  day  calendar,  the  appellant  shall  file  with 
the  clerk  sixteen  printed  copies,  of  the  case;  and  shall  at  the 
Rame  time  file  with  the  clerk  sixteen  printed  copies,  and  serve  on 
the  attorney  or  counsel  for  the  respondent  three  printed  copicj, 
of  the  points  to  be  relied  on  by  him,  with  a  reference  to  the 
authorities  to  be  cited.  Within  ten  days  after  such  service  the 
respondent  shall  file  with  the  clerk  sixteen  printed  copies,  and 
ser\e  on  the  attorney  or  counsel  for  the  appellant,  three  printed 
copies,  of  the  point?  to  be  relied  on  by  him,  with  a  reference  to 
the  authorities  to  be  cited. 

If  the  appellant  desires  to  present  points  or  authorities  in 
Tq)ly,  he  shall  file  with  the  clerk  sixteen  printed  copies  thereof- 
and  ser\'e  three  printed  copies  on  the  attorney  or  counsel  for  the 
respondent,  within  five  days  after  receipt  of  the  respondent's 
points;  and  no  supplemental  points  will  be  allowed  from  either 
aide  unless  especially  requested  by  the  court. 

No  points  will  be  received  by  the  court  on  argument  or  sub- 
mission unless  they  shall  have  been  filed  and  served  as  above 
provided;  except  that  in  appeals  under  Rule  XI,  noticed  for  the 
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first  Monday  of  a  session,  and  in  causes  upon  a  new  general 
calendar  to  be  heard  during  the  first  two  weeks  of  any  session  at 
which  such  new  calendar  is  taken  up,  the  parties  shall  file  llic 
printed  cases,  and  file  and  serve  or  exchange  the  printed  point ss, 
at  least  two  days  before  the  commencement  of  the  session. 

The  cases  and  points  filed  with  the  clerk  fihall  be  disposed  oi 
as  follows:  One  copy  shall  be  furnished  to  each  of  the  Judgesi  ; 
one  copy  shall  be  kept  by  the  clerk,  with  the  records  of  th«i 
court;  one  copy  shall  be  deposited  in  the  State  Library;  one 
copy  shall  be  deposited  in  each  branch  of  the  library  of  the  Court 
of  Appeals;  one  copy  shall  be  deposited  in  the  library  of  the 
New  York  Law  Institute;  one  copy  shall  be  deposited  in  the  Law 
Library  of  Brooklyn;  one  copy  shall  be  deposited  in  the  Law- 
Library  of  the  Eighth  Judicial  District,  and  one  copy  shall  i>e 
delivered  to  the  reporter.     (Amended  December  15,  1906.) 

RULE  VIIL 

Statement  and  discussion  of  facts.— In  all  causes  each  party 
shiBLll  briefly  state  upon  his  printed  points,  in  a  separate  form, 
the  leading  facts  which  he  deems  establislied,  with  a  reference 
to  the  folios  where  the  evidence  of  such  facts  may  be  found.  And 
the  court  will  not  hear  an  extended  discussion  upon  any  mere 
question  of  fact. 

Every  cause  shall  be  deemed  to  be  submitted  to  such  Judges 
as  may  be  absent  at  the  time  of  the  argument,  unless  objection 
to  such  submission  by  counsel  arguing  the  cause  be   then   mada 

RULE  IX. 

Criminal  causes. —  Appeals  in  criminal  causes  brought  after 
making  up  the  calendar,  or  too  late  to  be  placcHl  on  said  calendar, 
may  be  put  upon  the  calendar  at  any  time,  and  brought  on  for 
a  hearing  as  preferred  causes,  upon  a  notice  of  ten  days;  and  it 
shall  be  the  duty  of  the  clerk  to  place  such  causes  on  the  calendar 
for  the  day  for  which  they  shall  be  noticed  or  upon  which  the 
cause  shall  be  ordered  by  the  court,  or  stipulated  by  the  parties, 
to  be  heard. 

RULE  X. 

Submission  and  reservation  of  causes. —  Causes  will  not  be 
received  upon  submission  until  reached  in  the  regular  call  of  the 
Calendar.  No  reservation  will  be  made  of  any  of  the  first  eight 
causes,  unless  on  account  of  sickness,  or  an  engagement  elsewhere 
in  the  actual  trial  or  argument  of  another  cause  commenced 
before  the  term  of  this  court,  or  of  other  inevitable  necessity,  to 
be  shown  by  affidavit.  Other  causes  may  l>e  reserved  upon  reason- 
able cause  shown,  or  by  stipulation  of  parties  filed  with  the 
clerk;  but  no  causo  shall  be  so  reserved  by  stipulation  after  the 
same  has  been  placed  upon  the  day  calendar, 
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Causes  rG!servecl  for  a  day  certain  by  stipulation,  when  in  order 
tD  be  called,  have  priority  among  each  other  according  to  the 
tinie  of  flJiug  the  stipulations  with  the  clerk^  and  shall  follow 
next  in  ortlcr  the  undisposed  of  causos  of  the  calendar  for  the 
day  previous.       Default  in:'y  be  taken  in   them. 

Xo  reserved  cause,  whether  reserved  generally  or  for  a  particu- 
lar day,  will  be  called  before  its  number  is  reached  on  the  regular 
eal!  of  the  calendar.      (Amended  December  15,  1906.) 

RULE  XI. 

Motions  and  appeals  from  orders. —  Motions,  appeals  from  final 
orders  in  special  proceedings,  from  interlocutory  judgments  and 
Iroiu  orderH  in  actions  and  special  proceedings,  certified  to  this 
court  by  the  Appellate  Divisions  of  the  Supreme  Court,  except 
orders  granting  a  new  trials  may  be  noticed  for,  and  will  be 
heard  on,  the  first  Monday  of  each  session  of  the  court,  before 
taking  up  the  general  calendar.  Kotices  of  argument  of  appeals 
within  this  rule  must  contain  the  claim  that  the  appeal  is  one 
entitled  to  be  heard  under  Rule  \I  of  the  Court  of  Appeals. 

Motions  will  be  heard  orally  on  the  first  Monday  of  a  session 
only;  but  they  may  be  submitted  without  oral  argument  on  any 
Monday  when  the  court  is  in  session;  provided  they  are  sub- 
milted  by  both  sides  and  the  papers  are  filed  with  the  clerk  on 
or  before  tlie  preceding  Friday.  If  either  party  demands  an 
oral  argument  of  a  motion  noticed  for  any  other  than  the  first 
Monday  of  a  session,  the  motion  will  go  over  to  the  first  Monday 
of  the  succeeding  session. 

Where  notice  has  been  given  of  a  motion,  if  no  one  shall  appear 
to  oppose,  it  will  be  granted  as  of  course. 

If  a  motion  bt»  not  made  on  the  day  for  which  it  has  been 
noticed,  the  opposing  party  will  be  entitled,  on  applying  to  the 
court  at  the  close  of  the  motions  for  that  day  to  a  rule  denying 
the  motion,  with  costs.      (Amended  December  15,  1906.) 

RULE  XIL 

CaU  of  calendar.— Eight  causes  only  will  be  called  on  any  day, 
but  after  such  call  causes  ready  on  both  sides  will  be  heard  in 
their  order.  Any  cause  which  is  regularly  called  and  passed, 
without  postponement  by  the  court  for  good  cause  shown  at  the 
time  of  the  call,  shall  be  stricken  from  the  calendar. 

Causes  upon  the  calendar  may  be  exchanged  one  for  another,  as 
of  course,  on  filing  with  the  clerk  a  note  of  the  proposed  exchange, 
with  the  numbers  of  the  causes,  signed  by  the  respective  attor- 
neys or  counsel.  Upon  all  Kubsp(|uent  caleridnrs  en  eh  of  said 
causes  will  take  the  place  due  to  the  date  of  the  filing  of  tlic 
return  in   the  other. 

In  like  manner,  a  cause  not  upon  the  calendar  in  wliich  an 
appeal  to  this  court  has  been  perfected  and  the  return  duly  filed 
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with  the  clerk,  may  be  exchanged,  as  of  course,  for  another  cau 
upon  the  calendar,  on  filing  with  the  clerk  a  note  of  the  propose 
exchange,  with  the  number  of  the  cause  on  the  calendar,  and  t\ 
date  of  filing  return  in  the  cause  not  upon  the  calendar,  signi 
by  the  respective  attorneys  or  counsel,  and  also  a  stipluation  < 
the  attorneys  or  counsel  in  the  cause  not  on  the  calendar  settit 
down  the  same  for  argument  in  place  of  the  calendar  cau; 
when  reached,  with  the  same  effect  as  if  duly  noticed.  XJpc 
all  subsequent  calendars,  each  of  said  causes  will  take  the  pla< 
due  to  the  date  of  filing  the  return  in  the  othe/.  (Amende 
December  15,  1906.) 

RULE  XIIL 

Time  of  arsument. —  In  the  argument  of  a  cause  not  more  tha 
two  hours  shall  be  occupied  by  counsel  on  either  side,  except  h 
the  express  permission  of  the  court. 

In  the  argument  of  an  appeal  within  Rule  XI  not  more  tha 
thirty  minutes  shall  be  occupied  by  the  appellant's  counsel,  no 
more  than  twenty- five  minutes  by  the  respondent's  counsel,  unlea 
express  pf^rmission  be  given  by  the  court,  and  the  cause  place 
at  the  foot  of  the  order  calendar.     (Amended  December  16,  11)06. 

RULE  XIV. 

Preferred  causes. —  No  causes  are  entitled  to  any  preferenc 
upon  the  calendar  except  such  as  is  given  by  law  or  the  specia 
order  of  the  court. 

Any  party  claiming  a  preference  must  so  state  in  his  notic( 
of  argument  to  the  opposite  party  and  to  the  clerk;  and  he  rausi 
also  state  the  ground  of  such  preference,  so  as  to  show"  to  whicl 
of  the  preferred  classes  the  cause  belongs. 

A  preferred  cause  being  once  passed  loses  its  preference. 

RULE  XV. 

Defaults. —  Judgments  of  reversal  by  default  will  not  be  al 
lowed.  When  a  cause  is  called  in  its  order  on  the  calendar,  il 
the  appellant  fails  to  appear  and  furnish  the  court  with  the 
papers  required,  and  argue  or  submit  his  cause,  judgment  oi 
allirmance  by  default  will  be  ordered  on  motion  of  the  respondent. 
If  the  appellant  only  appears,  he  may  either  argue  or  submit  th« 
cause. 

When  any  cause  shall  be  regularly  called  for  argument,  and 
no  other  disposition  shall  be  made  thereof,  the  appeal  shall  be 
dismissed  without  costs,  and  an  order  shall  be  entered  accord- 
ingly, which  shall  be  absolute  unless  upon  application  made  and 
good  cause  shown,  upon  notice  to  the  opposite  party  within  ten 
days,  if  the  court  is  in  session,  and  if  not  on  the  first  motion  day 
of  the  next  session,  the  court  shall  revoke  said  order  and  restore 
said  appeal. 
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RULES    OP   PRACTICE.        Rules  XVl-XX 

RULE  XVI. 

Remittitur.— The  remittitur  shall  contain  a  copy  of  the  judg- 
nieiit  of  tills  court  and  tJie  return  made  by  the  clerk  below,  and 
shall  be  sealed  with  the  seal  and  signed  by  the  clerk  of  this  court. 

RULE  xvn. 

Affirmance  by  default. —  When  a  judgment  or  order  shall  be 
allirmcd  by  the  default  of  the  appellant,  the  remittitur  shall  not 
be  sent  to  the  court  below,  unless  tnis  court  shall  otherwise 
direct,  until  ten  days  after  notice  of  the  allirmance  shall  have 
Ijeen  served  by  the  attorney  for  the  respondent  on  the  attorney 
for  the  appellant  and  proi»f  thereof  filed  with  the  clerk.  Service 
of  I  he  notice  shall  be  proved  to  the  clerK  by  atlidavit,  or  by  the 
written  admission  of  the  attorney  on  whom  it  was  served. 
(Amended  December   15,   1900.) 

RULE  XVIIi. 
Enlarging  time;  revoking  orders. —  The  time  prescribed  by 
these  rules  for  doing  any  act  may  be  enlarged  by  the  court  or 
by  any  of  the  Judges  thereof;  and  any  of  the  Judges  may  make 
orders  to  stay  proceedings,  which,  when  served  with  papers  and 
notice  of  motion,  shall  stay  the  proceedings  according  to  the 
tenns  of  the  order.  Any  order  may  be  revoked  or  modified  by  the 
Judge  who  made  it;  or,  in  case  of  his  absence  or  inability  to  act, 
hy  any  of  the  other  Judges. 

RULE  XIX. 
Calendars. — ^WTien  a  new  calendar  is  ordered  by  the  court,  the 
clerk  shall  place  thereon  all  causes  in  which  notices  of  argument, 
with  proof  or  admission  of  service,  have  been  filed  in  his  olVice; 
and,  also,  if  ordered  by  the  court,  all  other  causes  in  which  the 
returns  have  been  filed  in  his  ollice;  and  the  causes  so  put  on 
the  calendar  by  the  direction  of  the  court  will  be  heard  in  their 
order  as  if  regularly  noticed. 

RULE   XX. 

Motions  for  re-argument, —  Motions  for  ro-argumcnt  must  be 
submitted  on  printed  briefs,  \\ithout  oral  argument,  on  notice 
to  the  adverse  party,  stating  briefly  the  ground  upon  which  a 
re-argument  is  asked,  and  the  points  supposed  to  have  been  over- 
looked or  misapprehended  by  the  court,  with  proper  reference 
to  the  particular  portion  of  the  case,  and  to  the  authorities  relied 
upon.      (Amended  December  15,  lOOG.) 
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RULES  FOR  THE  ADMISSION  OF  ATTORNEYS  AND  COUN- 
SELORS  AT  LAW.* 

(Adopted    by    the   Court   of   Appeals,    December   2,    1895.     Aa 
amended  April,  1908,  to  take  eflfect  June  1,  1908.) 

RULE  I. 

No  person  shall  be  admitted  to  pracrioe  as  an  attorney  or 
Odunselor  in  niiy  court  of  record  in  this  State  without  a  regular 
admission  to  the  bar  and  license  to  practice  granted  by  the 
Appellate  Division  of  the  Supreme  Court. 

RULE  IL 

Any  person  who  has  been  admitted  to  practice  and  has  prac- 
ticed three  years  as  an  attorney  and  counselor  in  the  highest 
court  of  law  in  another  State  and  any  person  who  has  thus 
practiced  in  another  country,  or  who,  being  an  American  citizen 
and  domiciled  in  a  foreign  country,  has  received  such  diploma 
or  degree  therein,  as  would  have  entitled  him  if  a  citizen  of  such 
foreign  country  to  practice  law  in  its  courts,  may  in  the  dis- 
cretion of  the  Appellate  Division  of  the  Supreme  Court  be 
admitted  and  licensed  without  an  examination.  But  he  must 
possess  the  other  qualifications  reciuired  by  these  rules,  and  must 
produce  a  letter  of  recommendation  from  one  of  the  Judges  of 
the  highest  court  of  law  of  such  other  State,  or  country,  or  fur- 
nish other  satisfactorv  evidence  of  charac+er  and  qualifications. 

A  person  who  resides  in  an  adjoining  State  upon  compliance 
with  this  Rule,  may,  without  change  of  residence,  be  admitted 
to  practice  on  sufficient  proof  that  he  intends  forthwith  to  open 
and  permanently  to  maintain  an  office  for  the  transaction  of  law 
business  in  this  State.     (Amended  June  24,  1003.) 

RULE  III. 

All  other  persons  may  be  admitted  and  licensed  upon  producing 
and  filing  with  the  court  the  certificate  of  the  State  Board  of 
liaw  Examiners  that  the  applicant  has  satisfactorily  passed  the 
examination  prescribed  by  these  rules,  and  has  complied  with 
their  provisions;  and  upon  producing  and  filing  with  the  court 
evidence  that  such  applicant  is  a  person  of  good  moral  character, 
which  must  be  shown  by  the  affidavits  of  two  reputable  pers^ms 
of  the  town  or  city  in  which  he  resides,  one  of  whom  must  be  a 
|)racticing  attorney  of  the  Supreme  Court.  Such  affidavits  must 
state  that  the  applicant  is,  to  the  knowledge  of  the  affiant,  a 
person  of  good  moral  character,  and  must  set  forth  in  detail  the 
facts  upon  which  such  knowledge  is  based:  but  such  affidavits 
shall  not  be  conclusive,  and  the  court  may  make  further  exami- 
nation and  inquiry.     (Amended  December  20.  lOOfJ.) 

•Attontlon  Is  rnllod  to  Tjjws  1R08,  ch.  1G5.  and  T^ws  1R09,  ch.  225. 
requiring  tho  reKi'-trntun  In  \ho  offloo  of  the  r'ork  of  the  Court  of 
App«nl»  ?L  ?1  persons  n(lmitt<»d  to  nraotirp  as  attompys-at-lnw  or  as 
attomcyp  ?r^  counscllors-at-Iaw  In  the  courts  of  record"  of  the  State. 
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RULE  IV. 

To  entitle  an  applicant  to  an  examination  as  an  attorney  and 
connselor,  he  must  prove  by  his  own  affidavit,  to  the  satisfaction 
of  the  State  Board  of  Law  Examiners: 

First.  That  he  is  a  citizen  of  the  United  States,  twenty-one 
years  of  age,  stating  his  age,  and  an  actual  and  not  a  construc- 
tive resident  of  the  State,  for  not  leas  man  six  months  imme- 
diately preceding,  and  that  he  has  not  boen  examined  for  ad- 
mission to  practice  and  refused  admission  and  license  within 
three  months  immediately  preceding. 

Second.  That  he  has  studied  law  in  the  manner  and  according 
to  the  conditions  hereinafter  prescribed  for  a  period  of  three 
years,  and  that  he  is  the  same  person  mentioned  in  his  annexed 
preliminary  papers,  except  that  if  the  applicant  be  a  graduate 
of  any  college  or  university,  his  period  of  study  may  be  two  years* 
instead  of  three,  and  except  also  that  persons  who  havo  been 
admitted  as  attorneys  in  the  highest  court  of  original  jurisdic- 
tion of  another  State  or  country,  and  have  remained  therein  as 
practicing  attorneys  for  at  least  one  year,  may  be  admitted  to 
such  examination  after  a  period  of  law-study  of  one  year  within 
this  State.     (Amended  December  20,  1906.) 

RULE  V. 

Applicants  for  examination  shall  be  deemed  to  have  studied 
law  within  the  meaning  of  these  rules  only  when  they  have  com- 
plied with  the  following  terms  and  conditions,  viz.: 

1.  The  provisions  for  requisite  periods  of  study  must  be  ful- 
filled by  serving  a  regular  clerkship  in  the  office  of  a  practicing 
attorney  of  the  Supreme  Court  in  this  State  after  the  age  of 
eighteen  years;  or  after  such  age,  by  satisfactory  attendance 
npon  and  successfully  completing  the  prescribed  course  of  instruc- 
tion at  an  incorporated  law  school,  or  a  law  school  connected 
with  an  incorporated  college  or  university  having  a  law  depart- 
ment organized  with  competent  instructors  and  professors,  in 
which  instruction  as  hereinafter  provided  is  regularly  given:  or 
after  such  age,  by  pursuing  sucn  course  of  study,  in  part  by 
attendance  at  such  law  school,  and  in  part  by  serving  such 
clerkship. 

2.  If  the  applicant  be  a  graduate  of  a  college  or  university,  he 
must  have  pursued  the  prescribed  course  of  study  after  his  grad- 
uation; and  if  he  be  a  person  admitted  to  the  bar  of  another 
State  or  country,  he  must  have  pursued  his  prescribed  period  of 
study  after  having  remained  as  a  practicing  attorney  in  such 
other  State  or  country  for  the  period  of  one  year. 

3.  Applicants  w^ho  are  not  graduates  of  a  college  or  university 
subject  to  the  limitations  and  requirements  hereinafter,  in  this 
subdivision  expressed,  or  members  of  the  bar  as  above  described, 
before  entering  upon  the  clerkship  or  attendance  at  a  law  school 
herein  prescribed  shall  have  passed  an  examination  conducted 
under  the  anthority  and  in  accordance  with  the  ordinances  and 
niles  of  the  University  of  the  State  of  New  York  in  English, 
three  years;  mathematics,  two  years:  I^atln.  two  ^vears:  science, 
one  year;  history,  two  years;  or  in  their  substantial  equivalents 
as  defined  by  the  rules  of  the  Fnivers^ity.  and  shall  have  fih^l  a 
certificate  of  such  fact,  signed  by  the  commissioner  of  educa- 
tion, with  the  clerk  of  the  Court  of  Appeals,  whose  duty  it  shall 
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be  to  return  to  the  person  named  therein  a  certified  copy  of  the 
Slime,  showing  the  date  of  such  filing.  The  Regents  may  accept 
as  the  equivalent  of  and  substitute  for  the  examination  in  this 
rule  prescribed  either,  first,  a  certificate  properly  authenticated 
of  having  successfully  completed  a  full  year's  course  of  study  in 
any  college  or  university;  second,  a  certificate  properly  authen- 
ticated, of  having  satisfactorily  completed  a  four  years'  course 
of  study  in  any  institution  registered  by  the  Regents  as  main- 
taining a  satisfactory  academic  standard;  or,  third,  a  Regents* 
diploma.  All  graduates  of  a  college  or  university  existing  under 
the  government  or  laws  of  any  foreign  country  other  than  those 
where  English  is  the  language  of  the  people  and  all  applicants 
who  apply  for  law  students*  certificates  upon  equivalents  or 
substitutes,  as  above  provided,  all  or  any  part  of  which  are 
earned  or  issued  in  said  foreign  countries,  shall  pass  the  Regents* 
examination  in  second  year  English.  The  Regents*  certificate 
above  prescribed  shall  be  deemed  to  take  effect  as  of  the  date  of 
the  completion  of  the  Regents'  examination,  as  the  same  shall 
appear  upon  said  certificate. 

4.  Satisfactory  attendance  upon  and  the  successful  completion 
of  the  prescribed  course  of  instruction  at  a  law  school,  tlie  school 
year  of  which  shall  consist  of  not  less  than  thirty-two  school 
weeks,  exclusive  of  vacations,  in  which  not  less  than  twelve  hours 
of  attendance  upon  law  lectures  or  recitations  of  such  prescribed 
course,  to  bo  given  or  conducted  by  regular  members  of  the 
faculty,  are  required  in  each  week,  shall  be  deemed  a  year's 
attendance  under  this  rule.  In  computing  the  period  of  clerk- 
ship a  vacation  actually  taken,  not  exceeding  two  months  in  each 
year  shall  be  allowed  as  part  of  such  year. 

It  shall  be  the  duty  of  attorneys  with  whom  a  clerkship  shall 
be  commenced  to  file  a  certificate  of  the  same  in  the  office  of  the 
clerk  of  the  Court  of  Appeals,  which  certificate  shall  in  each  case 
state  the  date  of  the  beginning  of  the  period  of  clerkship,  and 
such  period  shall  be  deemed  to  commence  at  the  time  of  such 
filing,  and  shall  be  computed  by  the  calendar  year.  In  the  case 
of  a  qualified  law  school  in  which  the  school  year  consists  of  less 
than  an  aggregate  of  3R4  hours  of  attendance  upon  law  lectures 
or  recitations,  but  where  the  prescribed  course  for  graduation  is 
three  years,  a  student  who  graduates  therein  upon  the  completion 
of  the  prescribed  course  shall  be  entitled  to  be  credited  with  two 
years'  attendance  under  this  rule.  The  same  period  of  time 
shall  not  be  duplicated  for  different  purix)ses,  except  that  a  stu- 
dent attending  a  law  school  as  herein  provided,  and  who,  during 
the  vacations  of  such  school,  not  exceeding  three  months  in  any 
one  year,  shall  pursue  his  studies  in  the  office  of  a  practicing 
attorney,  shall  be  allowed  to  count  the  time  so  occupied  dnring 
*uch  vacation  or  vacations  as  part  of  the  clerkship  in  a  law 
office  specified  in  these  rules. 

5.  The  Justices  for  each  Appellate  Division  may  adopt  for 
their  several  and  respective  Departments  such  additional  special 
rules  for  ascertaining  the  moral  and  general  fitness  of  applicants 
as  to  such  .Tu«5tices  may  seem  proper.  (Amended  December, 
lOOfi;  April,  IPOS.) 

These  amendments  shall  take  effect  on  the  first  day  of  ,Tnne. 
1908,  but  the  amendment  to  subdivision  third  of  Rule  five  shall 
not  apply  to  any  student  whose  clerkship  or  attendance  at  a 
qualified  law  school  has  already  begun,  or  shall  have  begun  prior 
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9  June  1.  1906,  as  shown  by  the  records  of  the  Court  of  Ap- 
eaJs.  or  of  any  incorporated  law  school,  or  law  school  estab- 
tked  in  connection  with  any  college  or  uniyersity. 

RT7LS  VI. 

Tbe  State  Boftrd  of  Law  Examiners,  before  admitting?  an  appli- 
Bt  to  an  examination,  shall  require  proof  that  the  preliminarv 

■Bditions  prescribed   by  these  rules  have  been  fulfilled,   which 

|nof  s^hal]  be  made  as  follows,  viz.: 
1  That  the  applicant  is  a  college  graduate,  by  the  production 

tf  his  diploma  or  certificate  of  graduation  under  the  seal  of  the 

2.  That  he  has  been  admitted  to  the  bar  of  another  State  or 
jwntry,  by  the  production  of  his  license  or  certificate  executed 
m  the  proper  anthorities. 

I  3.  That  he  has  served  a  regular  clerkship  in  the  office  of  a 
F'aetieiDg  attorney  of  the  Supreme  Court  in  this  State,  after 
tt»a«e  of  eighteen  years,  by  producing  and  filing  with  the  Board 
•  ewtified  copy  of  the  attorney's  certificate  as  filed  in  the  office 
wthe  clerk  of  the  Court  of  Appeals,  and  producing  and  filing  an 
•fidavit  ot  the  attorney  or  attorneys  with  whom  such  clerkship 
p»s  served,  showing  the  artual  service  of  such  a  clerkship,  the 
VSBtinaanoe  and  end  thereof,  and  that  not  more  than  two  mouths' 
nration  was  taken  in  any  one  year.  Both  of  said  affidavits 
•ttt  be  to  the  effect  that  during  the  entire  period  of  such  clerk- 
ship, except  daring  the  stated  vacation  time,  the  applicant  was 
■ftoally  employed  by  said  attorney  as  a  regular  law  clerk  and 
•todent  in  his  law  office,  and,  under  his  direction  and  advice, 
•■rafed  in  the  practical  work  of  the  office  during  the  usual 
Kwiness  hours  of  the  day. 

4.  The  time  of  study  allowed  hi  a  law  school  must  be  proved 
2^ the  certificate  of  the  teacher  or  president  of  the  facultv  under 
*m>8e  instructions  the  person  has  studied,  under  the  seal  of  the 
•chool.  if  such  there  be,  in  addition  to  the  affidavit  of  the  appli- 
Jtnt,  which  must  also  state  the  age  at  which  the  applicant  began 
m  attendance  at  such  law  school.  Said  certificate  and  affidavit 
JBost,  also,  state  facts  required  by  subdivision  four  of  Rule  V; 
^kh  proof  must  be  satisfactory  to  the  Board  of  Examiners. 
.  5.  That  the  applicant  has  passed  the  Regents'  examination  or 
rts  equivalent,  must  be  proved  by  the  production  of  a  certified 
<Jpy  of  the  Regents*  certificate  filed  in  the  office  of  the  clerk  of 
tile  Court  of  Appeals,  as  hereinbefore  provided. 

6.  W%en  it  satisfactorily  appears  tnnt  any  diploma,  affidavit 
or  certificate  required  to  be  produced  has  been  lost  or  destroyed 
'^ont  the  fault  of  the  applicant,  or  has  been  unjustly  refused 
»r  withheld,  or  by  the  death  or  absence  of  the  person  or  •fflcer 
»ho  should  have  made  it,  cannot  be  obtained,  the  Board  of  Law 
Eianriners  may  accept  such  other  proof  of  the  requisite  facts  as 
thpy  shall  deem  sufficient. 

7.  A  law  student  whose  clerkshin  or  attendance  at  a  law  school 
has  already  begun  as  shown  by  the  records  of  the  Court  of  Ap- 
peals, or  of  any  incorporated  law  school  or  law  school  estab- 
iwhpd  in  connection  with  any  college  or  university,  may  at  his 
option  file  or  produce  instead  of  the  proofs  required  by  these 
rales,  those  required  by  the  rules  of  the  Court  of  Appeals 
adopted  December  2,  1805.    (Amended  December  20,  1906.) 
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RULES  OF  PRACTICE. 

(Adopted  October  22,  18D4;  amended  December  16,  1906.    Tb  take 
effect  January  7,  1907.) 


RULE  I, 

Appellant  to  file  return;  effect  of  omission. —  If  the  appellant 
shall  not  cause  the  proper  return  to  be  made  and  filed  with  the 
clerk  of  tliis  Court  within  the  time  prescribed  by  law  (Code  Civ. 
Proc,  §  l^lil),  the  respondent  may,  by  notice  in  writing,  require 
such  return  to  be  filed  within  ten  days  after  the  service  of  the 
notice,  and  if  the  return  be  not  filed  in  pursuance  of  such  notice, 
the  appellant  shall  be  deemed  to  have  waived  the  appeal.  On 
an  aflidavit  proving  that  the  appeal  was  perfected,  and  the  service 
of  such  notice,  and  a  certificate  of  the  clerk  that  no  return  has 
been  filed,  the  respondent  may  enter  an  order  with  the  clerk 
dismissing  the  appeal  for  want  of  prosecution,  with  costs;  and 
the  court  below  may  thereupon  proceed  as  though  there  had  been 
no  appeal. 

RULE  n. 

Further  return  may  be  ordered. —  If  the  return  made  by  the 
clerk  of  the  court  below  shall  l)o  defective,  either  party  may,  on 
an  affidavit,  specifying  the  defect,  and  on  notice  to  the  opposite 
jmrty,  apply  to  one  of  the  Judges  of  this  court  for  an  order,  that 
the  clerk  make  a  further  return  without  delay. 

RULE  in. 

Attorneys  and  guardians  below  to  continue  to  act. —  Tlie  attor- 
neys and  guardians  ad  litem  of  the  respective  parties  in  the  court 
below  shall  be  deemed  the  attorneys  and  guardians  of  the  same 
parties  respectively,  in  this  court,  imtil  others  shall  be  retained 
or  appointed,  and  notice  thereof  shall  be  served  on  the  adverse 
part  v. 

RULE  IV. 

Appellant  to  make  a  case;  its  form. —  In  all  calendar  causes  a 
case  slial]  i)e  made  by  the  appellant,  which  shall  consi-t  of  a  copy 
of  the  return,  and  the  reasons  of  the  court  below  for  its  judg- 
ment, or  an  affidavit  that  the  same  cannot  bo  procunnl,  together 
with  an  index  to  the  pleadings,  exhibits,  de])Ositions  and  other 
principal  matters.  Every  opinion  in  tiie  ca\ise  at  Special  Term, 
as  well  as  at  the  Appellate  Division  of  the  Supreme  C'ourt,  relat- 
ing to  the  <]U(;<tions  involved  in  the  appeal,  is  included  by  the 
foregoing  provision. 

RULE  V. 

Cases  and  points  to  be  printed;  mode  of  printing. —  ATI  cases 
and  points,  and  all  other  papers  fumislied  to  the  court  in  cal- 
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endar  causes,  shall  be  printed  on  white  paper,  as  provided  in 
section  796  of  the  Code  of  Civil  Procedure,  and,  if  bound,  the 
covers  shall  be  of  light-colored  paper,  which  can  be  legibly  writ- 
ten upon.  The  folio,  numbering  from  the  commencement  to  the 
end  of  the  case,  shall  be  printed  on  the  outer  margin  of  the  page. 
Small  pica  leaded  or  ten  point  leaded  with  four  to  pica  leads, 
is  the  smallest  letter  and  most  compact  mode  of  composition 
which  is  allowed.  No  charge  for  printing  the  papers  mentioned 
in  this  rule  shall  be  allowed  as  a  disbursement  in  a  cause  unless 
the  requirements  of  the  preceding  sentence  shall  be  shown,  by 
affidavit,  to  have  been  complied  with  in  all  papers  printed. 
(Amended  December  15,   1906.) 

RULE   VI. 

Appellant  to  serve  copies  of  case;  effect  of  his  defaidt. — ^Within 
forty  days  after  the  appeal  is  perfected,  the  appellant  shall  serve 
three  printed  copies  of  the  case  on  the  attorney  of  the  adverse 
party.  If  he  fail  to  do  so,  the  respondent  may,  by  notice  in 
writing,  require  the  service  of  such  copies  within  ten  days  after 
service  of  the  notice,  and,  if  the  copies  be  not  served  in  pursu- 
ance of  such  notice^  the  appellant  shall  be  deemed  to  have  waived 
the  appeal;  and  on  an  affidavit  proving  the  default  and  the 
service  of  such  notice,  the  respondent  may  enter  an  order  with 
the  clerk  dismissing  the  appeal  for  want  of  prosecution,  with 
costs;  and  the  court  below  may  thereupon  proceed  as  though 
there  had  been  no  appeal. 

RULE  VIL 

Copies  of  cases  and  points. —  At  least  twenty  days  before  a 
cause  is  placed  on  the  day  calendar,  the  appellant  shall  file  with 
the  clerk  sixteen  printed  copies,  of  the  case;  and  shall  at  the 
same  time  file  with  the  clerk  sixteen  printed  copies,  and  serve  on 
the  attorney  or  counsel  for  the  respondent  three  printed  copiei, 
of  the  points  to  be  relied  on  by  him,  with  a  reference  to  the 
authorities  to  be  cited.  Within  ten  days  after  such  service  the 
respondent  shall  file  with  the  clerk  sixteen  printed  copies,  and 
serve  on  the  attorney  or  counsel  for  the  appellant,  three  printed 
copies,  of  the  point?  to  be  relied  on  by  him,  with  a  reference  to 
the  authorities  to  be  cited. 

If  the  appellant  desires  to  present  points  or  authorities  i» 
re]>ly,  he  shall  file  with  the  clerk  sixteen  printed  copies  thereof* 
and  serve  three  printed  copies  on  the  attorney  or  counsel  for  the 
respondent,  within  five  days  after  receipt  of  the  respondent'er 
points;  and  no  supplemental  points  will  be  allowed  from  either 
side  unless  especially  requested  by  the  court. 

No  points  will  be  received  by  the  court  on  argument  or  sub- 
mission unless  they  shall  have  been  filed  and  served  as  above 
provided;  except  that  in  appeals  under  Rule  XI,  noticed  for  the 
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first  Monday  of  a  session,  and  in  causes  upon  a  new  general 
calendar  to  be  heard  during  the  first  two  weeks  of  any  seHsion  at 
which  such  new  calendar  is  taken  up,  the  parties  shall  file  the 
printed  cases,  and  file  and  serve  or  exchange  the  printed  points, 
at  least  two  days  before  the  commencement  of  the  session. 

The  cases  and  points  filed  with  the  clerk  shall  be  disposed  of 
as  follows:  One  copy  shall  be  furnished  to  each  of  the  Judges; 
one  copy  shall  be  kept  by  the  clerk,  with  the  nniords  of  tho 
court;  one  copy  shall  be  deposited  in  the  State  Library;  one 
copy  shall  be  deposited  in  each  branch  of  the  library  of  the  Court 
of  Appeals;  one  copy  shall  be  deposited  in  the  library  of  the 
New  York  Law  Institute;  one  copy  shall  be  deposited  in  the  Law 
Library  of  Brooklyn;  one  copy  shall  be  deposited  in  tlie  Law- 
Library  of  the  Eighth  Judicial  District,  and  one  copy  shall  oe 
delivered  to  tbe  reporter.     (Amended  December  15,  19UG.) 

RULE  VIIL 

Statement  and  discussion  of  facts. —  In  all  causes  each  party 
shall  briefly  state  upon  his  printed  points,  in  a  separate  form, 
the  leading  facts  which  he  deems  establislied,  with  a  reference 
to  the  folios  where  the  evidence  of  such  facts  may  be  found.  And 
the  court  will  not  hear  an  extended  discussion  upon  any  mere 
question  of  fact. 

Every  cause  shall  be  deemed  to  be  submitted  to  such  Judges 
as  may  be  absent  at  the  time  of  the  argument,  unless  objection 
to  such  submission  by  counsel  arguing  the  cause  be   then   mada 

RULE  IX. 

Criminal  causes. —  Appeals  in  criminal  causes  brought  after 
making  up  the  calendar,  or  too  late  to  be  plufed  on  sniil  calendar, 
may  be  put  upon  the  calendar  at  any  time,  and  brought  on  for 
a  hearing  as  preferred  causes,  upon  a  notice  of  ten  davs;  and  it 
shall  be  the  duty  of  the  clerk  to  place  such  causes  on  the  calendar 
for  the  day  for  which  they  shall  be  noticed  or  upon  which  the 
cause  shall  be  ordered  by  the  court,  or  stipulated  by  the  parties, 
to  be  heard. 

RULE  X. 

Submission  and  reservation  of  causes. —  Causes  will  not  be 
received  upon  submission  until  reached  in  the  regular  call  of  the 
Calendar.  No  reservation  will  be  made  of  any  of  the  first  eight 
causes,  unless  on  account  of  sickness,  or  an  engagement  elsewhere 
in  the  actual  trial  or  argument  of  another  cause  commenced 
before  the  term  of  this  court,  or  of  other  inevitable  !ie<»essity,  to 
be  shown  by  affidavit.  Other  causes  may  be  reserved  upon  reason- 
able cause  shown,  or  by  stipulation  of  parties  filed  with  the 
clerk;  but  no  causo  shall  be  so  reserved  by  stipulation  after  the 
same  has  been  placed  upon  the  day  calendar. 
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Causes  reserved  for  a  day  certain  by  stipulation,  when  in  order 
to  be  called,  have  priority  among  each  other  according  to  the 
time  of  filing  tlie  stipulations  with  the  clerk,  and  shall  follow 
next  in  order  the  undisposed  of  causes  of  the  calendar  for  the 
day  previou.s.      Default  may  be  taken  in   them, 

Xo  reserved  cause,  whether  reserved  generally  or  for  a  particu- 
lar day,  will  be  called  before  its  number  is  reached  on  the  regular 
call  of  the  calendar.      (Amended  December  15,  1906.) 

RULE  XI. 

Motions  and  appeals  from  orders. —  Motions,  appeals  from  final 
orders  in  special  proceedings,  from  interlocutory  judgments  and 
from  orders  in  actions  and  special  proceedings,  certified  to  this 
court  by  the  Appellate  Divisions  of  the  Supreme  Court,  except 
orders  granting  a  new  trial,  may  be  noticed  for,  and  will  be 
heard  on^  the  first  Monday  of  each  session  of  the  court,  before 
taking  up  the  general  calendar.  Notices  of  argument  of  appeals 
within  this  rule  must  contain  the  claim  that  the  appeal  is  one 
entitled  to  be  heard  under  Rule  XI  of  the  Court  of  Appeals. 

Motions  will  be  heard  orally  on  the  first  Monday  of  a  session 
only;  but  they  may  be  submitted  without  oral  argument  on  any 
Monday  when  the  court  is  in  session;  provided  they  are  sub- 
mitted by  both  sides  and  the  papers  are  filed  with  the  clerk  on 
or  before  the  preceding  Friday.  If  either  party  demands  an 
oral  argument  <»f  a  motion  noticed  for  any  other  than  the  first 
Monday  of  a  session,  the  motion  will  go  over  to  the  first  Monday 
of  the  succeeding  session. 

Where  notice  has  been  given  of  a  motion,  if  no  one  shall  appear 
<o  oppose,  it  will  be  granted  as  of  course. 

If  a  motion  be  not  made  on  the  day  for  which  it  has  been 
noticed,  the  opposing  party  will  be  entitled,  on  applying  to  the 
court  at  the  close  of  the  motions  for  that  day  to  a  rule  denying 
the  motion,  with  costs.      (Amended  December  15,  1906.) 

RULE  XIL 

Call  of  calendar. —  Eight  causes  only  will  be  called  on  any  day, 
but  after  such  call  causes  ready  on  both  sides  will  be  heard  m 
their  order.  Any  cause  which  is  regularly  called  and  passed, 
without  postponement  by  the  court  for  good  cause  shown  at  the 
time  of  the  call,  shall  be  stricken  from  the  calendar. 

Causes  upon  the  calendar  may  be  exchanged  one  for  another,  as 
of  course,  on  filing  with  the  clerk  a  note  of  the  proposed  exchange, 
with  the  numbers  of  the  causes,  signed  by  the  respective  attor- 
neys or  counsel.  Upon  all  subsequent  calendars  ench  of  said 
causes  will  take  the  place  due  to  the  date  of  the  filing  of  the 
return   in  the  other. 

In  like  manner,  a  cause  not  upon  the  calendar  in  wliich  an 
appeal  to  this  court  has  been  perfected  and  the  return  duly  fi.led 

T4« 


Bules  XIII-XV        RULES   OF  PRACTICE. 

witli  the  clerk,  may  be  exchanged,  as  of  course,  for  another  cau8< 
upon  the  calendar,  on  filing  with  the  clerk  a  note  of  the  proposed 
exchange,  with  the  number  of  the  cause  on  the  calendar,  and  the 
date  of  tiling  return  in  the  cause  not  upon  the  calendar,  signed 
by  the  respective  attorneys  or  counsel,  and  also  a  stipluation  oi 
the  attorneys  or  counsel  in  the  cause  not  on  the  calendar  setting 
down  the  saime  for  argument  in  place  of  the  calendar  cause 
when  reached,  with  the  same  effect  as  if  duly  noticed.  UpoE 
all  subsequent  calendars,  each  of  said  causes  will  take  the  place 
due  to  the  date  of  filing  the  return  in  the  othe/.  (Amended 
December  15,  1906.) 

RULE  xm. 

Time  of  arsument*-—  In  the  argument  of  a  cause  not  more  than 
two  hours  shall  be  occupied  by  counsel  on  either  side,  except  by 
the  express  permission  of  the  court. 

In  the  argument  of  an  appeal  within  Rule  XI  not  more  than 
thirty  minutes  shall  be  occupied  by  the  appellant's  counsel,  nor 
more  than  twenty-ftve  minutes  by  the  respondent's  counsel,  unless 
express  ptirmission  be  given  by  the  court,  and  the  cause  placed 
at  the  foot  of  the  order  calendar.     (Amended  December  15,  1906.) 

RULE  XIV. 

Preferred  causes. —  No  causes  are  entitled  to  any  preference 
upon  the  calendar  except  such  as  is  given  by  law  or  the  special 
order  of  the  court. 

Any  party  claiming  a  preference  must  so  state  in  his  notice 
of  argument  to  the  opposite  party  and  to  the  clerk;  and  Ke  must 
also  state  the  ground  of  such  preference,  so  as  to  show  to  which 
of  the  preferred  classes  the  cause  belongs. 

A  preferred  cause  being  once  passed  loses  its  preference. 

RULE  XV. 

Defaults. —  Judgments  of  reversal  by  default  will  not  be  al- 
lowed. When  a  cause  is  called  in  its  order  on  the  calendar,  if 
the  appellant  fails  to  appear  and  furnish  the  court  with  the 
papers  required,  and  argue  or  submit  his  cause,  judgment  of 
aliirmance  by  default  will  be  ordered  on  motion  of  the  respondent. 
If  the  appellant  only  appears,  he  may  either  argue  or  submit  the 
cause. 

When  any  cause  shall  be  regularly  called  for  argument,  and 
no  other  disposition  shall  be  made  thereof,  the  appeal  shall  be 
dismissed  without  costs,  and  an  order  shall  be  entered  accord- 
ingly, which  shall  be  absolute  unless  upon  application  made  and 
good  cause  shown,  upon  notice  to  the  opposite  party  within  ten 
days,  if  the  court  is  in  session,  and  if  not  on  the  first  motion  day 
of  the  next  session,  the  court  shall  revoke  said  order  and  restore 
•aid  appeal. 
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RULE  XVL 

Remittitur. —  The  remittitur  shall  contain  a  copy  of  the  judg- 
ment of  tills  court  and  tlie  return  made  by  the  clerk  below,  and 
shall  be  scaled  with  the  seal  and  signed  by  the  clerk  of  this  court. 

RULE  XVIL 

Affirmance  by  default. —  When  a  judgment  or  order  shall  be 
afilrmed  by  the  default  of  the  appellant,  the  remittitur  shall  not 
be  sent  to  the  court  below,  unless  tiiis  court  shall  otherwise 
direct,  until  ten  days  after  notice  of  the  aflirraance  shall  have 
been  s<»rvcd  by  the  attorney  for  the  respondent  on  the  attorney 
for  the  appellant  and  proof  thereof  filed  with  the  clerk.  Service 
of  the  notice  shall  be  proved  to  tlie  clerK  by  atlidavit,  or  by  the 
written  admission  of  the  attorney  on  whom  it  was  served. 
(Amended  December  15,   1900.) 

RULE  XVIIL 
Enlarging  time;  revoking  orders. —  The  time  prescribed  by 
these  rules  for  doing  any  act  may  be  enlarged  by  the  court  or 
by  any  of  the  Judges  thereof;  and  any  of  the  Judges  may  make 
orders  to  stay  proceedings,  which,  when  served  with  papers  and 
notice  of  motion,  shall  stay  the  proceedings  according  to  the 
terms  of  the  order.  Any  order  may  be  revoked  or  modified  by  the 
Judge  who  made  it ;  or,  in  case  of  his  absence  or  inability  to  act, 
by  any  of  the  other  Judges. 

RULE  XIX. 
Calendars. — ^Whcn  a  new  calendar  is  ordered  by  the  court,  the 
clerk  shall  place  thereon  all  causes  in  which  notices  of  argument, 
with  proof  or  admission  of  service,  have  been  filed  in  his  onice; 
and,  also,  if  ordered  by  the  court,  all  other  causes  in  which  the 
returns  have  been  filed  in  his  olticc;  and  the  causes  so  put  on 
-the  calendar  by  the  direction  of  the  court  will  be  heard  in  their 
order  as  if  regularly  noticed. 

RULE  XX. 

Motions  for  re-argument. —  Motions  for  re-argument  must  be 
submitted  on  printed  briefs,  without  oral  argument,  on  notice 
to  the  adverse  party,  stating  briefly  the  ground  upon  which  a 
re-argument  is  aske<l,  and  the  points  supposed  to  have  been  over- 
looked or  misapprehended  by  the  court,  with  proper  reference 
to  the  particular  portion  of  the  case,  and  to  the  authorities  relied 
upon.      (Amended  December  15,  190G.) 
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RULES  FOR  THE  ADMISSION  OF  ATTORNEYS  AND  COUN- 
SELORS AT  LAW.* 

(Adopted    by    the    Court    of    Appeals,    December    2,    18d5.      An 
amended  April,  1908,  to  take  effect  June  1,  100&) 

RULE  L 

Xo  person  Miall  be  admitted  to  practice  as  an  attorney  or 
cdunselor  in  any  court  of  record  in  this  State  without  a  regular 
admission  to  the  bar  and  license  to  practice  granted  by  the 
Appellate  Division  of  the  Supreme  Court. 

RULE  II. 

Any  person  who  has  been  admitted  to  practice  and  has  prac- 
ticed three  years  as  an  attorney  and  counselor  in  the  highest 
court  of  law  in  another  State  and  any  person  who  has  thus 
practiced  in  another  country,  or  who,  being  an  American  citizen 
and  domiciled  in  a  foreisju  country,  has  received  such  diploma 
or  degree  therein,  as  would  have  entitled  him  if  a  citizen  of  such 
foreign  country  to  practice  law  in  its  courts,  may  in  the  dis- 
cretion of  the  Appellate  Division  of  the  Supreme  Court  be 
adniitted  and  licensed  without  an  examination.  But  he  must 
possess  the  other  nualifications  recpiired  by  these  rules,  and  must 
produce  a  letter  of  recommendation  from  one  of  the  .Judges  of 
the  highest  court  of  law  of  such  other  State,  or  country,  or  fur- 
nish other  satisfactorv  evidence  of  charac^or  and  qualifications. 

A  person  who  resides  in  an  adjoining  State  upon  compliance 
with  this  Rule,  may,  without  change  of  residence,  be  admitted 
to  practice  on  sufficient  proof  that  he  intends  forthwith  to  open 
and  permanently  to  maintain  an  office  for  the  transaction  of  law 
business  in  this  State.     (Amended  .Tune  24,  1903.) 

RULE  IIL 

All  other  persons  may  be  admitted  and  licensed  upon  producing 
and  filing  with  the  court  the  certificate  of  the  State  Board  of 
Ijaw  Examiners  that  the  applicant  has  satisfactorily  passed  the 
examination  prescribed  by  these  rules,  and  has  complied  with 
their  provisions;  and  upon  producing  and  filing  with  the  court 
evidence  that  such  applicant  is  a  person  of  good  moral  character, 
which  must  be  shown  by  the  affidavits  of  two  reputable  persons 
of  the  town  or  city  in  which  he  resides,  one  of  whom  must  be  a 
practi<-ing  attorney  of  the  Supreme  Court,  Such  affidavits  must 
state  that  the  applicant  is,  to  the  knowledge  of  the  affiant,  a 
person  of  good  moral  character,  and  must  set  forth  in  detail  the 
facts  upon  which  such  knowledce  is  based:  but  such  affidavits 
shall  not  be  conclusive,  and  the  court  may  make  further  exami- 
nation and  inquiry.     (Amended  D<»cember  20,  lOOfi.) 

•Attontlon  \a  cnllod  to  Laws  ISOS.  ch.  ICr..  and  T^ws  ISOO,  ch.  225, 
roqulriiijT  the  reKl^-trjitirn  in  t'lo  offlro  of  tbo  r'ork  of  the  Court  of 
App^sls  z>L  7l  persons  admit f<'d  to  nrnctiro  ns  nttorneys-nt-lnw  or  as 
attorriCjfF  ^r^  ?ounseIlor8-at-Iaw  In  the  courts  of  record"  of  the  State. 

74h 


RULES  FOR  ADMISSION  OF  ATTORNEYS,      Rules  IV,  V 

RULE  IV. 

To  entitle  an  applicant  to  an  examination  as  an  attorney  and 
counselor,  he  must  prove  by  his  own  affidavit,  to  the  sutisf action 
of  the  State  Board  of  Law  Examiners: 

First.  That  he  is  a  citizen  of  the  United  States,  twenty-one 
years  of  age,  stating  his  age,  and  an  actual  and  not  a  construc- 
tive resident  of  the  State,  for  not  less  tnan  six  months  imme- 
diately preceding,  and  that  he  has  not  been  examined  for  ad- 
mission to  practice  and  refused  admission  nnd  license  within 
three  months  immediately  preceding. 

Second.  That  he  has  studied  law  in  the  manner  and  according 
io  the  conditions  h«»reinafter  prescribed  for  a  period  of  throe 
years,  and  that  he  is  the  same  person  mentioned  in  his  annexed 
preliminary  papers,  except  that  if  the  applicant  be  a  graduate 
of  any  college  or  university,  his  period  of  study  may  \ye  two  years  ^ 
instead  of  three,  and  except  also  that  persons  who  have  been 
admitted  as  attorneys  in  the  highest  court  of  original  jurisdic- 
tion of  another  State  or  country,  and  have  remained  therein  as 
practicing  attorneys  for  at  least  one  year,  may  be  admitted  to 
such  examination  after  a  period  of  law-study  of  one  year  within 
this  State.    (Amended  December  20,  1906.) 

RULE  V. 

Applicants  for  examination  shall  be  deemed  to  have  studied 
law  within  the  meaning  of  these  rules  only  when  they  have  com- 
plied with  the  following  terms  and  conditions,  viz.: 

1.  The  provisions  for  requisite  periods  of  study  must  be  ful- 
filled by  serving  a  regular  clerkship  in  the  office  of  a  practiciiij? 
attorney  of  the  Supreme  Court  in  this  State  after  the  age  of 
eighteen  years;  or  after  such  age,  by  satisfactory  attendance 
upon  and  successfully  completing  the  prescribed  course  of  instruc- 
tion at  an  incorporated  law  school,  or  a  law  school  connected 
with  an  incorporated  college  or  university  having  a  law  depart- 
ment organized  with  competent  instructors  and  professors,  in 
which  instruction  as  hereinafter  provided  is  regularly  given;  or 
after  such  age,  by  pursuing  such  course?  of  study,  in  part  by 
attendance  at  such  law  school,  and  in  part  by  serving  such 
clerkship. 

2.  If  the  applicant  be  a  graduate  of  a  college  or  university,  he 
must  have  pursued  the  prescribed  course  of  study  after  his  grnd- 
nation;  and  if  he  be  a  person  admitted  to  the  bar  of  another 
State  or  country,  he  must  have  pursued  his  prescribed  period  of 
study  after  having  remained  as  a  practicing  attorney  in  such 
other  State  or  country  for  the  perioo  of  one  year. 

3.  Applicants  who  are  not  graduates  of  a  college  or  university 
subject  to  the  limitations  and  refjuirements  hereinafter,  in  this 
subdivision  expressed,  or  members  of  the  bar  as  above  described, 
before  entering  upon  the  clerkship  or  attendance  at  a  law  srhool 
herein  prescribed  shall  have  passed  an  examination  conducted 
under  the  authority  and  in  accordance  with  the  ordinances  nnd 
rules  of  the  University  of  the  State  of  New  York  in  English, 
three  years;  mathematics,  two  years:  Latin,  two  ^venrs;  seience, 
one  year;  history,  two  years:  or  in  their  substantial  equivalents 
as  defined  by  the  rules  of  the  T"^niver«ity,  nnd  shall  have  filed  a 
certificate  of  such  fact,  signed  by  the  commissioner  of  educa- 
tion, with  the  clerk  of  the  Court  of  Appeals,  whose  duty  it  shall 
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be  to  return  to  the  person  named  therein  a  certified  copy  of  the 
same,  showing  the  date  of  such  filing.  The  Regents  may  accept 
as  the  equiralent  of  and  substitute  for  the  examination  in  this 
rule  prescribed  either,  first,  a  certificate  properly  authenticated 
of  having  successfully  completed  a  full  year's  course  of  study  in 
any  college  or  university;  second,  a  certificate  properly  authen- 
ticated, of  having  satisfactorily  completed  a  four  years*  course 
of  study  in  any  institution  registered  by  the  Regents  as  main- 
taining a  satisfactory  academic  standard;  or,  third,  a  Regents' 
diploma.  All  graduates  of  a  college  or  university  existing  under 
the  government  or  laws  of  any  foreign  country  other  than  those 
where  English  is  the  language  of  the  people  and  all  applicants 
who  apply  for  law  students'  certificates  upon  equivalents  or 
substitutes,  as  above  provided,  all  or  any  part  of  which  are 
earned  or  issued  in  said  foreign  countries,  shall  pass  the  Regents' 
examination  in  second  year  English.  The  Regents'  certificate 
above  prescribed  shall  be  deemed  to  take  eflfect  as  of  the  date  of 
the  completion  of  the  Regents'  examination,  as  the  same  shall 
appear  upon  said  certificate. 

4.  Satisfactory  attendance  upon  and  the  successful  completion 
of  the  prescribed  course  of  instruction  at  a  law  school,  the  school 
year  of  which  shall  consist  of  not  less  than  thirty-tw^o  school 
weeks,  exclusive  of  vacations,  in  which  not  less  than  twelve  hours 
of  attendance  upon  law  lectures  or  recitations  of  such  prescribed 
course,  to  be  given  or  conducted  by  regular  members  of  the 
faculty,  are  required  in  each  week,  shall  be  deemed  a  year's 
attendance  under  this  rule.  In  computing  the  period  of  clerk- 
ship a  vacation  actually  taken,  not  exceeding  two  months  in  each 
year  shall  be  allowed  as  part  of  such  year. 

It  shall  be  the  duty  of  attorneys  with  whom  a  clerkship  shall 
be  commenced  to  file  a  certificate  of  the  same  in  the  office  of  the 
clerk  of  the  Court  of  Appeals,  which  certificate  shall  in  each  case 
state  the  date  of  the  beginning  of  the  period  of  clerkship,  and 
such  period  shall  be  deemed  to  commence  at  the  time  of  such 
filing,  and  shall  be  computed  by  the  calendar  year.  In  the  case 
of  a  qualified  law  school  in  which  the  school  year  consists  of  less 
than  an  aggregate  of  384  hours  of  attendance  upon  law  lectures 
or  recitations,  but  where  the  prescribed  course  for  graduation  is 
three  years,  a  student  who  graduates  therein  upon  the  completion 
of  the  prescribed  course  shall  be  entitled  to  be  credited  with  two 
years'  attendance  under  this  rule.  The  same  period  of  time 
shall  not  be  duplicated  for  different  purposes,  except  that  a  stu- 
dent attending  a  law  school  as  herein  provided,  and  who,  during 
the  vacations  of  such  school,  not  exceeding  three  months  in  any 
one  year,  shall  pursue  his  studies  in  the  office  of  a  practicing 
attorney,  shall  be  allowed  to  count  the  time  so  occupied  dri-ring 
j»uch  vacation  or  vacations  as  part  of  the  clerkship  in  a  law 
office  specified  in  these  rules. 

5.  The  Justices  for  each  Appellate  Division  may  adopt  for 
their  several  and  respective  Departments  such  additional  special 
rules  for  ascertaining  the  moral  and  general  fitness  of  applicants 
as  to  such  .Justices  may  seem  proper.  (Amended  December, 
190f5;  April,  lOOS.) 

These  amendments  shall  take  effect  on  the  first  day  of  June. 
1908,  but  the  amendment  to  subdivision  third  of  Rule  five  shall 
not  apply  to  any  student  whose  clerkship  or  attendance  at  a 
qualified  law  school  has  already  begun,  or  shall  have  begun  prior 
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to  June  1,  1908,  as  shown  by  the  records  of  the  Court  of  Ap- 
peaLs  or  of  any  incorporated  law  school,  or  law  school  estab- 
lished in  connection  with  any  college  or  university. 

EXILE  VI. 

The  State  Board  of  Law  Bxaminers,  before  admitting'  an  appli- 
cant to  an  examination,  shall  require  proof  that  the  preliminary 
conditions  prescribed  by  these  rules  nave  been  fulfilled,  which 
proof  shall  be  made  as  follows,  viz.: 

1.  That  the  applicant  is  a  college  graduate,  by  the  production 
of  his  diploma  or  certificate  of  graduation  under  the  seal  of  the 
colleire. 

2.  That  he  has  been  admitted  to  the  bar  of  another  State  or 
country,  by  the  production  of  his  license  or  certificate  executed 
by  the  proper  authorities. 

3.  That  he  has  served  a  regular  clerkship  in  the  office  of  a 
practicing  attorney  of  the  Supreme  Court  in  this  State,  after 
the  aire  of  eighteen  years,  by  producing  and  filing  with  the  Board 
a  certified  copy  of  the  attorney's  certificate  as  filed  in  the  office 
of  the  clerk  of  the  Court  of  Appeals,  and  producing  and  filing  an 
affidavit  of  the  attorney  or  attorneys  with  whom  such  clerkship 
was  serred,  showing  the  actual  service  of  such  a  clerkship,  the 
continnance  and  end  thereof,  and  that  not  more  than  two  months* 
varation  was  taken  in  any  one  year.  Both  of  said  affidavits 
must  be  to  the  effect  that  during  the  entire  period  of  such  clerk- 
ship, except  during  the  stated  vacation  time,  the  applicant  was 
actually  employed  by  said  attorney  as  a  regular  law  clerk  and 
student  in  his  law  office,  and,  under  his  direction  and  advice, 
engaged  in  the  practical  work  of  the  office  during  the  usual 
bufiinofts  hours  of  the  day. 

4.  The  time  of  study  allowed  In  a  law  school  must  be  proved 
by  the  certificate  of  the  teacher  or  president  of  the  faculty  under 
whose  instructions  the  person  has  studied,  under  the  seal  of  the 
school,  if  such  there  be,  in  addition  to  the  affidavit  of  the  appli- 
cant, which  must  also  state  the  age  at  which  the  applicant  began 
his  attendance  at  such  law  school.  Said  certificate  and  affidavit 
mnst,  also,  state  facts  required  by  subdivision  four  of  Rule  V; 
which  proof  must  be  satisfactory  to  the  Board  of  Examiners. 

5.  That  the  applicant  has  passed  the  Regents'  examination  or 
its  equivalent,  must  be  proved  by  the  production  of  a  certified 
copy  of  the  Regents*  certificate  filed  in  the  office  of  the  clerk  of 
the  Court  of  Appeals,  as  hereinbefore  provided. 

6.  W^en  it  satisfactorily  appears  tnat  any  diploma,  affidavit 
or  certificate  required  to  be  produced  has  been  lost  or  destroyed 
without  the  fault  of  the  applicant,  or  has  been  unjustly  refused 
or  withheld,  or  by  the  death  or  absence  of  the  person  or  officer 
who  should  have  made  it,  cannot  be  obtained,  the  Board  of  Law 
Examiners  may  accept  such  other  proof  of  the  requisite  facts  as 
thpy  shall  deem  sufficient. 

7.  \  law  student  whose  clerkship  or  attendance  at  a  law  school 
has  already  begun  as  shown  by  the  records  of  the  Court  of  Ap- 
peals, or  of  any  incorporated  law  school  or  law  school  estab- 
lished in  connection  with  any  college  or  university,  may  at  his 
option  file  or  produce  instead  of  the  proofs  required  by  these 
rules,  those  required  by  the  rules  of  the  Court  of  Appeals 
adopted  December  2,  18D5.    (Amended  December  20,  J906.) 
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RULE  VII. 

When  the  filing  of  a  certificate  as  required  by  these  rules  ha 
been  omitted  by  excusable  mistake,  or  without  fault,  the  coiir 
may  order  such  filing  as  of  the  proper  date.  All  certificates  horc 
tofore  issued  to  law  students  by  the  Board  of  Regents  an( 
founded  upon  equivalents  instead  of  an  actual  examination,  ar 
validated  and  made  effectual,  and  may  be  accepted  as  sufflcien 
by  the  Board  of  Law  Examiners* 

RULE  VIIL 

The  State  Board  of  Law  Examiners  shall  be  paid  as  compen 
sation,  each  the  sum  of  two  thousaud  dollars  per  year,  aud,  ii 
addition,  such  further  sum  as  the  court  may  direct,  and  an  an 
nual  sum  Ji<Jt  exceeding  two  thousand  dollars  per  year  shall  b( 
allowed  for  necessary  disbursements  of  the  Board.  Every  uppli 
cant  for  examination  shall  pay  to  the  examiners  a  fee  of  toi 
dollars,  which  shall  be  applied  upon  the  compensation  and  al 
lowance  above  provided,  and  any  surplus  thereafter  remaiuinj 
shall  be  held  by  the  treasurer  of  the  State  Board  of  Law  Ex 
aminers  and  deix>sited  in  some  bank  in  good  standing  in  the  eitj 
of  Albany  to  his  credit  and  subject  to  his  draft  as  such  treasure! 
when  approved  by  the  Chief  Judge.  The  examinations  held  b: 
such  State  Board  of  Examiners  may  be  conducted  by  oral  o] 
written  questions  and  answers,  or  partly  oral  and  partly  written 
but  shall  be  as  nearly  uniform  in  the  knowledge  and  capacity 
which  they  shall  require,  as  is  reasonably  possible.  An  appii 
cant  who  has  failed  to  pass  one  examination  cannot  again  b< 
examined  until  at  least  three  months  after  such  failure. 

These  rules  shall  take  effect  on  July  1,  11K)7.  (N.  B.  Se< 
Rule  V,  for  time  of  taking  effect  of  that  rule.) 
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(The  references  are  to  the  numbers  of  the  rules.) 

Affirmance,  of  judgment  by  default,  when  ordered,  R.  XV. 

remittitur  not   to   be  sent   to   court   below   wihout  notice, 
R.  XVII. 
Appeal,  waived  by  failure  to  make  proper  return,  R.  I. 

dismissal  of,  for  failure  to  file  return,  R.  I. 

when  waived  for  failure  to  serve  case,  R.  VI. 

order  for  dismissal  of,  on  default,  R.  XV. 
Argument,  time  allowed  for,  R.  XIII. 
Attorneys,  of  parties  below  to  continue  to  act,  R.  III. 
Calendar,  criminal  causes  to  be  placed  upon,  R.  IX. 

call  of,  R.  XII. 

exchange  of  causes  upon,  R.  XII. 

causes  regularly  passed  to  be  placed  on  subsequent,  R.  XIL 

causes  placed  upon,  R.  XIX. 
Case,  on  appeal,  to  be  made  by  appellant,  R.  IV. 

form  of,  R.  IV. 

how  to  be  printed,  R.  V. 

copies  of,  to  be  served  on  opposite  party,  R.  VI. 

failure  to  serve,  effect  of,  R.  VI. 

when  to  be  filed  with  clerk,  R.  VII. 

how  disposed  of,  R.  VII. 
Criminal  Causes,  may  be  put  upon  calendar  at  any  time,  R.  IX. 
Defaults,  reversal  of  judgment  by,  not  allowed,  R.  XV. 

affirmance  by,  when  ordered,  R.  XV. 
Facts,  to  be  stated  in  points,  R.  VIII. 

not  to  be  discussed  at  length,  R.  VIII. 
Guardians,  of  parties  in  courts  below  to  continue  to  act^  R.  III. 
Motions,  when  heard,  R.  XI. 

granted,  of  course,  when,  R.  XL 

for  re-argument,  R.  XX. 
Notice,  to  require  return  to  be  made,  R.  I. 

to  require  service  of  case,  R.  VI. 
Order,  dismissing  appeal  for  failure  to  file  return,  R.  I. 

to  make  further  return,  R.  II. 

dismissing  appeal  for  failure  to  serve  case,  R.  VI. 

to. stay  proceedings,  R.' XVIII. 
Points,  how  printed,  R.  V. 

filed  with  clerk  of  court,  R.  yil. 

not  received  unless   filed,  R.  VII. 

how  disposed  of,  R.  VII. 
Preferences,  causes  entitled  to,  R.  XIV. 
Remittitur,  what  to  contain,  R.  XVI.  __ 

not  to  be  sent  to  court  below  until  after  notice,  R.  XVXI. 
Reservation  of  causes,  how  and  when  made,  R.  X. 

for  day  certain,  priority  of,  R.  X. 
Return,  failure  of  appellant  to  innkc.  R.  I. 

further,  when  may  be  ordered,  R.  II.  ^^ 

Reversal  of  judgment  by  defawlt  not  allowed,  R.  XV. 
Submission,  causes  upon,  when  received,  R.  IX. 


INDEX  TO  RULES  FOR  THE  ABKISSION  OF  ATTOR- 
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Admission  of  AttomeySy  who  shall  have,  R.  I. 

who  have  practice*!  outside  of  State,  R.  II, 

qualifications  for,  R.  II. 

filing  of  certificate  for,  R,  III. 

afiidavits  of  good  moral  character,  R.  III. 

to  entitle  an  applicant  to,  R.  IV. 

age  for,  R.  IV. 

study  for,  R.   IV. 

foe  of  applicant  for,  R.  VIII. 
Affidavits,  of  good  moral  character,  R.  III. 

showing  wrvice  of  clerkship,  R.  VI. 
Applicant,  to  entitle  an,  to  admission,  R.  IV. 

citizenship  and  age  of,  R.  IV. 

for  examination,  previous  study  of,  R.  V. 

period  of  study  of,  if  a  graduate  of  college  or  university, 
R.  V. 

if  a  person  admitted  to  bar  of  another  State  or  country, 
R.  V. 

if  not  a  grarh'nte  or  ndmitted  to  the  \yRT.  "H.  V. 

s])ecial  rules  for  •isvertainin'^  fitness  of,  R.  V. 

fee  of,  for  admission,  R.  VTII. 
Attorneys.    (See  admission  of.) 

Certificate,   for   admission   of  attorneys   and   counselors   at  law, 
R.  III. 

of  clerkship,  to  be  filed  by  attorney,  R.  V. 

filing  of,  if  omitted  without  fault,  R.  VII. 
Clerkship,  age  for,  R.  V. 

period  of,  how  computed,  R.  V. 
Counselors  at  Law.     (SVe  admission  of  attorneys  and) 
Examination,  applicants  for,  previous  study  of,  R.  V. 

may  be  oral  or  written,  R.  VIII. 

failure  to  pnss,  apj)licant  not  to  be  examined  again  within 
three  months,  R.  VIII. 
Examiners.     (See  State  Board  of  Law  Examiners.) 
Graduates  of  a  college,  etc.,  time  of  study,  R.  V, 

proof  re(]uired,  R.   V. 
Law  School,  attendance  at,  R.  V. 
Military  or  Naval  Service,  time  spent  in,  R.  X, 
Regents,  cert ificn to  of,  in  what  subjects,  R.  V. 

previous  certificate,  effect  of.  R.  VIT. 
Rules,  adoption  of  spocial.  by  each  Appellate  TMvision.  R.  V. 
State  Board  of  Law  Fxaminers,  certificate  of  the,  to  be  filed  with 
the  court,  R.  III. 

proof  required  by,  R.  VI. 

compensation  of,  R.  VIII. 
Study  >f  law,  what  constitutes,  R.  V» 


GENERAL  RULES  OF  PRACTICE. 


General  Rules  of  Practice. 


SUPRBME  COURT  RULES. 

Adopted  In  ponvont!on  of  the  Juatlcee  of  th<»  Supreme  Court  aml|irn«d  to  the 
ApiM4Iiit(>  I H vision  thereof.  htUl  at  Albany,  December,  1895.  parfluant 
to  Cmle  of  Civ'l  Proceduni,  section  17;  amended  October  24,  1889;  amended 
October  24,  1900. 

Rule   1.    Appllcanto  for  admission  as  attorneys. 

Applicants  for  admission  as  attorneys  and  counselors  who  hare 
passed  the  examination  prescribed  by  the  rules  of  the  Court  of 
Appeals  shall  file  the  certificates  of  the  examiners  with  evidence 
of  character  with  the  clerk  of  the  Appellate  Division'  of  the 
proper  department  at  such  times  as  shall  be  directed  by  special 
order,  or  by  rules  of  the  court  in  such  department. 

Rule  2.    Papers,  wliere  tiled;  indorsements. 

The  papers,  in  cases  pending  in  the  Appellate  Division,  shall  be 
filed  wirh  the  clerk  of  such  division  of  the  department  in  which 
the  case  is  pending.  In  all  other  cases  where  no  provision  is 
made  by  the  Code,  papers  in  the  Supreme  Court  shall  be  filed  in 
the  office  of  the  clerk  of  the  county  specified  in  the  complaint  as 
the  place  of  trial.  In  Surrogate's  Courts,  in  the  office  of  Sur- 
rogate; in  other  courts  of  record,  in  the  office  of  the  respective 
clerks  thereof.  In  case  the  place  of  trial  be  changed  to  another 
county,  all  subsequent  papers  shall  be  filed  in  the  county  to  which 
such  change  is  made.  All  papers  served  or  filed. must  be  indorsed 
or  sabscribed  with  the  name  of  the  attorney  or  attorneys,  or  the 
name  of  the  party  if  he  appears  in  person,  and  his  or  their  office 
address,  or  place  of  business. 

Rule  3.  Motion  papers,  to  be  speeifled  In  order;  effect  of 
Bos-lllins;  entry  of  order. 

When  any  order  is  entered,  all  the  papers,  used  or  read  on 
the  motion  on  either  side,  shall  be  specified  in  the  order,  and 
shall  be  filed  with  the  clerk,  unless  already  on  file  or  otherwise 
ordered  by  the  court,  or  the  order  may  be  set  aside  as  irregular, 
with  costs.  The  clerk  shall  not  enter  such  order  unless  the 
papers  are  filed,  except  when  otherwise  specially  directed  by  the 
court. 

When  the  affidavits  and  papers  upon  a  non-enumerated  motion 
are  required  by  law  or  by  the  rules  of  the  court  to  be  filed,  and 
the  order  to  be  entered  in  a  county  other  than  that  in  which  the 
motion  is  made,  the  clerk  shall  deliver  to  the  party  prevailing  in 
the  motion,  unless  the  court  shall  otherwise  direct,  a  certified 
copy  of  the  rough  minutes,  showing  what  papers  were  used  or 
read,  together  with  the  affidavits  and  papers  used  or  read  upon 
snch  motion,  with  a  note  of  the  decision  thereon,  or  the  order 
directed  to  be  entered,  properly  certified.  It  shall  be  the  duty  of 
the  party  to  whom  such  papers  are  delivered  to  cause  the  same 
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RULES  FOR  THE  ADMISSION  OF  ATTORNEYS  AND  COUN- 
SELORS AT  LAW.* 

(Adopted    by    the    Court    of    Appeals,    December    2,    18d5.      As 
amended  April,  1908,  to  take  effect  June  1,  1908.) 

RULE  I. 

No  person  shall  be  admitte<l  to  practice  as  an  attorney  or 
counselor  in  any  court  of  record  in  this  State  without  a  regular 
admission  to  the  bar  and  license  to  practice  granted  by  the 
Appellate  Division  of  the  Supreme  Court. 

RULE  II. 

Any  person  who  has  been  admitted  to  practice  and  has  prac- 
ticed three  years  as  an  attorney  and  counselor  in  the  highest 
court  of  law  in  another  State  and  any  person  who  has  thus 
practiced  in  another  country,  or  who,  being  an  American  citizen 
and  domiciled  in  a  foreiirn  country,  has  received  such  diploma 
or  degree  therein,  as  would  have  entitled  him  if  a  citizen  of  such 
foreign  country  to  practice  law  in  its  courts,  may  in  the  dis- 
cretion of  the  Appellate  Division  of  the  Supreme  Court  be 
admitted  and  licensed  without  an  examination.  But  he  must 
possess  the  other  Qualifications  recpiired  by  these  rules,  and  must 
produce  a  letter  of  recommendation  from  one  of  the  Judges  of 
the  highest  court  of  law  of  such  other  State,  or  country,  or  fur- 
nish other  satisfactory  evidence  of  character  and  qualifications. 

A  person  who  resides  in  an  adjoining  State  upon  compliance 
with  this  Rule,  may,  without  change  of  residence,  be  admitted 
to  practice  on  sufficient  proof  that  he  intends  forthwith  to  open 
and  permanently  to  maintain  an  office  for  the  transaction  of  law 
business  in  this  State.     (Amended  June  24,  1903.) 

RULE  in. 

All  other  persona  may  be  admitted  and  licensed  upon  producing 
and  filing  with  the  court  the  certificate  of  the  State  Board  of 
Law  Examiners  that  the  applicant  has  satisfactorily  passed  the 
examination  prescribed  by  these  rules,  and  has  complied  with 
their  provisions;  and  upon  producing  and  filing  with  the  court 
evidence  that  such  applicant  is  a  person  of  good  moral  character, 
which  must  be  shown  by  the  affidavits  of  two  reputable  persons 
of  the  town  or  city  in  which  he  resides,  one  of  whom  must  be  a 
prncticing  attorney  of  the  Supreme  Court.  Such  aflldavits  must 
state  that  the  applicant  is,  to  the  knowledge  of  the  affiant,  a 
person  of  good  moral  character,  and  must  set  forth  in  detail  the 
facts  upon  which  such  knowledge  is  based;  but  such  affidavits 
shall  not  be  conclusive,  and  the  court  may  make  further  exami- 
nation and  inquiry.     (Amended  December  20.  1000.) 

•Attention  is  cnlled  to  T^ws  1808,  ch.  105.  and  T^ws  1890,  ch,  2-J.'5. 
requiring  the  roRf^-t-nticn  in  the  offlce  of  the  eVrk  of  the  Court  of 
App-flls  J>?  ?l  persons  admltt«»fl  to  praetire  as  attorneys-at-law  or  ns 
attomeyp  fr^  counsellors-at-law  In  the  courts  of  record  of  the  State. 
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RULE  IV. 

To  entitle  an  applicant  to  an  examination  as  an  attorney  and 
counselor,  he  must  prove  by  his  own  affidavit,  to  the  satisfaction 
of  the  State  Board  of  Law  Examiners: 

First.  That  he  is  a  citizen  of  the  United  States,  twenty-one 
years  of  age,  stating  his  age,  and  an  actual  and  not  a  construc- 
tive resident  of  the  State,  for  not  less  tnan  six  months  imme- 
diately preceding,  and  that  he  has  not  been  examintni  for  ad- 
mission to  practice  and  refused  admission  and  liceni^e  within 
three  months  immediately  preceding. 

Second.  That  he  has  studied  law  in  the  manner  and  according 
to  the  conditions  hereinafter  prescribed  for  a  period  of  three 
years,  and  that  he  is  the  same  person  mentioned  in  his  annexed 
preliminary  papers,  except  that  if  the  applicant  be  a  graduate 
of  any  college  or  university,  his  period  of  study  may  be  two  years  * 
instead  of  three,  and  except  also  that  persons  who  have  been 
admitted  as  attorneys  in  the  highest  court  of  original  jurisdic- 
tion of  another  State  or  country,  and  have  remained  therein  as 
practicing  attorneys  for  at  least  one  year,  may  be  admitted  to 
such  examination  after  a  period  of  law-study  of  one  year  within 
this  State.    (Amended  December  20,  1906.) 

RULE  V. 

Applicants  for  examination  shall  be  deemed  to  have  studied 
law  within  the  meaning  of  these  rules  only  when  they  have  com- 
plied with  the  following  terms  and  conditions,  viz.: 

1.  The  provisions  for  requisite  periods  of  study  must  be  ful- 
filled by  serving  a  regular  clork.ship  in  the  office  of  a  practicing? 
attorney  of  the  Suprt'rae  Court  in  this  State  after  the  ago  of 
eighteen  years;  or  after  such  age,  by  satisfactory  attendance 
upon  and  successfully  completing  the  prescribed  course  of  instruc- 
tion at  an  incorporated  law  school,  or  a  law  school  connected 
with  an  incorporated  college  or  university  having  a  law  depart- 
ment organized  with  competent  instructors  and  professors,  in 
which  instruction  as  hereinafter  provided  is  regularly  given;  or 
after  such  age,  by  pursuing  sucn  course  of  study,  in  part  by 
attendance  at  such  law  school,  and  in  part  by  serving  such 
clerkship. 

2.  If  the  applicant  be  a  graduate  of  a  college  or  university,  he 
must  have  pursued  the  prescribed  course  of  study  after  his  grad- 
uation; and  if  he  be  a  person  admitted  to  the  bar  of  another 
State  or  country,  he  must  have  pursued  his  prescribed  period  of 
study  after  having  remained  as  a  practicing  attorney  in  such 
other  State  or  country  for  the  perioa  of  one  year. 

3.  Applicants  who  are  not  graduates  of  a  college  or  university 
subject  to  the  limitations  and  requirements  hereinafter,  in  this 
Hubdivision  expres.ned,  or  members  of  the  bar  as  above  desrribrd. 
before  entering  upon  the  clerkship  or  attendance  nt  a  law  school 
herein  prescribed  shall  have  passed  an  examination  conducted 
under  the  authority  and  in  accordance  with  the  ordinanooa  and 
rules  of  the  Univorsity  of  the  State  of  New  York  in  English, 
three  years;  mathematics,  two  years:  Latin,  two  voars;  science, 
one  year;  history,  two  years;  or  in  their  substantial  equivalents 
as  defined  by  the  rules  of  the  University,  and  shall  have  filcni  a 
certificate  of  such  fact,  signed  by  the  commissioner  of  educa- 
tion, with  the  clerk  of  the  Court  of  Appeals,  whose  duty  it  shall 
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be  to  return  to  the  person  named  therein  a  certified  copy  of  the 
same,  showing  the  date  of  such  filing.  The  Regents  may  accept 
as  the  equivalent  of  and  substitute  for  the  examination  in  thia 
rule  prescribed  either,  first,  a  certificate  properly  authenticated 
of  having  successfully  completed  a  full  year's  course  of  study  in 
any  college  or  university;  second,  a  certificate  properly  authen- 
ticated, of  having  satisfactorily  completed  a  four  years'  course 
of  study  in  any  institution  registered  by  the  Regents  as  main- 
taining a  satisfactory  academic  standard;  or,  third,  a  Regents' 
diploma.  All  graduates  of  a  college  or  university  existing  under 
(he  government  or  laws  of  any  foreign  country  other  than  those 
where  English  is  the  language  of  the  people  and  all  applicants 
who  apply  for  law  students*  certificates  upon  equivalents  or 
substitutes,  as  above  provided,  all  or  any  part  of  which  are 
earned  or  issued  in  said  foreign  countries,  shall  pass  the  Regents' 
examination  in  second  year  English.  The  Regents*  certificate 
above  prescribed  shall  be  deemed  to  take  effect  as  of  the  date  of 
the  completion  of  the  Regents*  examination,  as  the  same  shall 
appear  upon  said  certificate. 

4.  Satisfactory  attendance  upon  and  the  successful  completion 
of  the  prescribed  course  of  instruction  at  a  law  school,  the  school 
year  of  which  shall  consist  of  not  less  than  thirty-two  school 
weeks,  exclusive  of  vacations,  in  which  not  less  than  twelve  hours 
of  attendance  upon  law  lectures  or  recitations  of  such  prescribed 
course,  to  be  given  or  conducted  by  regular  members  of  the 
faculty,  are  required  in  each  week,  shall  be  deemed  a  year's 
attendance  under  this  rule.  In  computing  the  period  of  clerk- 
ship a  vacation  actually  taken,  not  excoeding  two  months  in  each 
year  shall  be  allowed  as  part  of  such  year. 

It  shall  be  the  duty  of  attorneys  with  w^hom  a  clerkship  shall 
bo  commenced  to  file  a  certificate  of  the  same  in  the  office  of  the 
clerk  of  the  Court  of  Appeals,  which  certificate  shall  in  each  case 
state  the  date  of  the  beginning  of  the  period  of  clerkship,  and 
such  period  shall  be  deemed  to  commence  at  the  time  of  such 
filing,  and  shall  be  computed  by  the  calendar  year.  In  the  case 
of  a  qualified  law  school  in  which  the  school  year  consists  of  less 
than  an  aggregate  of  384  hours  of  attendance  upon  law  lectures 
or  recitations,  but  whe're  the  prescribed  course  for  graduation  is 
three  years,  a  student  who  grarluates  therein  upon  the  completion 
of  the  prescribed  course  shall  be  entitled  to  be  creditod  with  two 
years'  attendance  under  this  rule.  The  same  period  of  time 
shall  not  be  dupli'^atod  for  different  purposes,  except  that  a  stu- 
dent attending  a  law  school  as  herein  provided,  and  who,  during 
the  vacations  of  such  school,  not  exceeding  three  months  in  any 
one  year,  shall  pursue  his  studies  in  the  oflflce  of  a  practicing 
attorney,  shall  be  allowed  to  count  the  time  so  occupied  d^i-ring 
Kuch  vacation  or  vacations  as  part  of  the  clerkship  in  a  law 
office  specified  in  these  rules. 

5.  The  Justices  for  each  Appellate  Division  may  adopt  for 
their  several  and  respective  Departments  such  additional  special 
rules  for  ascertaining  the  moral  and  genoral  fitness  of  applicants 
as  to  such  .T\isticos  may  seem  proper.  (Amended  December, 
100r>;  April,  lfV)S.> 

These  amendments  shall  take  effect  on  the  first  day  of  June. 
1908,  but  the  amendment  to  subdivision  third  of  Rule  five  shall 
not  apply  to  any  student  whose  clerkship  or  attendance  at  & 
qualified  law  school  has  already  begun,  or  shall  have  begun  prior 
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to  June  1,  1908,  as  shown  by  the  records  of  the  Court  of  Ap- 
peals^ or  of  anj  incorporated  law  school,  or  law  school  estab- 
lished in  connection  with  any  college  or  university. 

RULE  VI. 

The  State  Board  of  Law  E^xaminers,  before  admitting  an  appli- 
cant to  an  examination,  shall  require  proof  that  the  preliminary 
conditions  prescribed  by  these  rules  nave  been  fulfille<l,  which 
proof  shall  be  made  as  follows,  viz.: 

1.  That  the  applicant  is  a  collej?e  graduate,  by  the  production 
of  his  diploma  or  certificate  of  graduation  under  the  seal  of  the 
college. 

2.  That  he  has  been  admitted  to  the  bar  of  another  State  or 
country,  by  the  production  of  his  license  or  certificate  executed 
by  the  proper  authorities. 

3.  That  he  has  served  a  regular  clerkship  In  the  office  of  a 
practicing  attorney  of  the  Supreme  Court  m  this  State,  after 
the  age  of  eighteen  years,  by  producing  and  filing  with  the  Board 
a  certified  copy  of  the  attorney's  certificate  as  filed  in  the  office 
of  the  clerk  of  the  Court  of  Appeals,  and  producing  and  filing  an 
affidavit  of  the  attorney  or  attorneys  with  whom  such  clerkship 
was  served,  showing  the  actual  service  of  such  a  clerkship,  the 
continuance  and  end  thereof,  and  that  not  more  than  two  months* 
racation  was  taken  in  any  one  year.  Both  of  said  affidavits 
must  be  to  the  effect  that  during  the  entire  period  of  such  clerk- 
ship, except  during  the  stated  vacation  time,  the  applicant  was 
actually  employed  by  said  attorney  as  a  regular  law  clerk  and 
student  in  his  law  office,  and,  under  his  direction  and  advice, 
engaged  in  the  practical  work  of  the  office  during  the  usual 
business  hours  of  the  day. 

4.  The  time  of  study  allowed  In  a  law  school  must  be  proved 
by  the  certificate  of  the  teacher  or  president  of  the  faculty  under 
whose  instrurtions  the  person  has  studied,  under  the  seal  of  the 
school,  if  such  there  be,  in  addition  to  the  affidavit  of  the  appli- 
cant, which  must  also  state  the  age  at  which  the  applicant  began 
his  attendance  at  such  law  school.  Said  certificate  and  affidavit 
mnst.  also,  state  facts  required  by  subdivision  four  of  Rule  V; 
which  proof  must  be  satisfactory  to  the  Board  of  Examiners. 

5.  That  the  applicant  has  passed  the  Resrents'  examination  or 
its  equivalent,  must  be  proved  by  the  production  of  a  certified 
copy  of  the  Regents'  certificate  filed  in  the  office  of  the  clerk  of 
the  Court  of  Appeals,  as  hereinbefore  provided. 

6.  \T^en  it  satisfactorily  appears  tnat  any  diploma,  affidavit 
or  certificate  required  to  be  produced  has  been  lost  or  destroyed 
without  the  fault  of  the  applicant,  or  has  been  unjustly  refused 
or  withheld,  or  by  the  death  or  absence  of  the  person  or  •fficer 
who  should  have  made  it,  cannot  be  obtained,  the  Board  of  Law 
Examiners  may  accept  such  other  proof  of  the  requisite  facts  as 
they  shall  deem  sufficient. 

7.  A  law  student  whose  clerkship  or  attendance  at  a  law  school 
has  already  begun  as  shown  by  the  records  of  the  Court  of  Ap- 
peals, or  of  any  incorporated  law  school  or  law  school  estab- 
lishecl  in  connection  with  any  college  or  university,  may  at  his 
option  file  or  produce  instead  of  the  proofs  required  by  these 
rules,  those  required  by  the  rules  of  the  Court  of  Appeals 
adopted  December  2,  1895.    (Amended  December  20,  1906.) 
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which  the  testimony  is  sought  to  be  taken,  and  a  copy  of  the 
pleadings  or  other  papers  defining  the  issues  in  such  action  or 
special  proceeding,  or  the  facts  to  be  proved  therein.  Upon 
the  return  of  such  order  to  show  cause,  the  Supreme  Court  shall 
upon  such  affidavit  and  upon  the  original  petition,  and  upon  such 
^ther  facts  as  shall  appear,  determine  whether  such  person  should 
*-be  required  to  appear;  be  sworn  or  affirmed;  testify;  answer  the 
question  or  questions  propounded;  produce  the  book  or  paper,  or 
subscribe  to  his  deposition,  as  the  case  may  be,  and  may  prescribe 
such  terms  and  conditions  as  shall  seem  proper.  Upon  proof  of 
a  failure  or  refusal  on  the  part  of  any  person  to  comply  with  any 
order  of  the  court  made  upon  such  determination,  the  court  or 
judge  shall  make  an  order  requiring  such  a  person  to  show  cause 
before  it  or  him  at  a  time  and  place  therein  specified,  why  such 
person  should  not  be  punished  for  the  offense  as  for  a  contempt. 
Upon  the  return  of  the  order  to  show  cause  the  questions  which 
arise  must  be  determined  as  upon  a  motion.  If  such  failure  or 
refusal  is  established  to  the  satisfaction  of  the  court  or  judge 
before  whom  the  order  to  show  cause  is  made  returnable,  the 
court  or  judge  shall  enforce  the  order  and  prescribe  the  punish- 
ment as  in  the  case  of  a  recalcitrant  witness  in  the  Supreme 
Court.    (As  amended  October  24,  1899.) 

Rule  18.  Proof  of  ■ervlce  of  aiunmoiKa  by  persona  other 
than  ■herlffy  in  divorce  cases. 

Where  personal  service  of  the  summons  and  of  the  complaint, 
or  notice,  if  any  accompany  the  same,  shall  be  made  by  any 
other  person  than  the  sheriff,  it  shall  be  necessary  for  such  person 
to  state  in  his  affidavit  of  service  his  age,  or  that  he  is  more  than 
twenty-one  years  of  age;  when  and  at  what  particular  place,  and 
in  what  manner  he  served  the  same;  and  that  he  knew  the  person 
served  to  be  the  person  mentioned  and  described  in  the  summons 
as  defendant  therein,  and  also  to  state  in  his  affidavit  that  he 
left  with  defendant  such  copy,  as  well  as  delivered  it  to  him.  No 
such  service  shall  be  made  by  any  person  who  is  less  than  eighteen 
.  years  of  age. 

In  actions  for  divorce,  or  to  annul  a  marriage,  or  for  separato 
maintenance,  the  affidavit,  in  addition  to  the  above  requirements, 
shall  state  what  knowledge  the  affiant  had  of  the  person  served 
being  the  defendant  and  proper  person  to  be  served,  and  how  ho 
acquired  such  knowledge.  The  court  may  require  the  affiant  to 
appear  in  court  and  be  examined  in  respect  thereto,  and  when 
service  has  been  made  by  the  sheriff,  the  court  must  require  the 
officer  who  made  the  service  to  appear  and  be  examined  in  lilte 
manner,  unless  there  shall  be  presented  with  the  certificate  of 
service  the  affidavit  of  such  officer,  that  he  knew  the  person 
served  to  be  the  same  person  named  as  defendant  in  the  summons, 
and  shall  also  state  the  source  of  his  knowledge. 

Rule  19.    Pleadtniriiy  to  be  folloed. 

Every  pleading,  deposition,  affidavit,  case,  bill,  exceptions,  re- 
port, paper,  order  or  judgment  exceeding  two  folios  m  length, 
shall  be  distinctly  numbered  and  marked  at  each  folio  in  the 
margin  thereof,  and  all  copies  either  for  the  parties  or  the  court 
shall  be  numbered  or  marked  in  the  margin,  so  as  to  conform  to 
the  original  draft  or  entry  and  to  each  other,  and  shall  be  in- 
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Rvle  32.  Caaea,  excepttons,  when  »er-vedt  amendments  | 
•ettlementy  etc. 

Wheneyer  it  shall  be  necessary  to  make  a  case,  or  a  case  and 
exceptions,  or  a  case  coutainiug  exceptions,  the  same  shall  be 
made,  and  a  copy  thereof  served  on  the  opposite  party  within 
che  following  times: 

If  the  trial  was  before  the  court  or  referee,  including  trials 
by  a  jury  of  one  or  more  specific  questions  of  fact  in  an  action 
triable  by  the  court,  within  thirty  days  after  service  of  a  copy 
of  the  decision  or  report  and  of  written  notice  of  the  entry  of 
the  judgment  thereon. 

In  the  Surrogate's  Court,  within  thirty  days  after  service  of  a 
copy  of  the  decree  or  order  and  notice  of  the  entry  thereof. 

If  the  trial  were  before  a  jury  within  thirty  days  after  notice 
of  the  decision  of  a  motion  for  a  new  trial,  if  such  motion  be 
made  and  be  not  decided  at  the  time  of  the  trial,  or  within  thirty 
days  after  service  of  a  copy  of  the  judgment  and  notice  of  its 
entry. 

The  party  served  may,  within  ten  days  thereafter,  propose 
amendments  thereto,  and  serve  a  copy  on  the  party  proposing  a 
case  or  exceptions,  who  may  then,  within  four  days  thereafter, 
aerve  the  opposite  party  with  a  notice  that  the  case  or  exceptions 
with  the  proposed  amendments  will  be  submitted  for  settlement 
at  a  time  and  place  to  be  specified  in  the  notice,  to  the  judge  or 
referee  before  whom  the  cause  was  tried. 

Whenever  amendments  are  proposed  to  a  case  or  exceptions, 
the  party  proposing  such  case  or  exceptions  shall,  before  sub- 
mittmg  the  same  to.  the  judge  or  referee  for  settlement,  mark 
upon  the  several  amendments  his  allowance  or  disallowance 
thereof,  and  shall  also  plainly  mark  thereon  and  upon  the 
stenographer's  minutes  the  parts  to  which  the  proposed  amend- 
ments are  applicable,  together  with  the  number  of  the  amend- 
ment. If  the  party  proposing  the  amendments  claims  that  the 
case  should  be  made  to  conform  to  the  minutes  of  the  stenog- 
rapher he  must  refer  at  the  end  of  each  amendment  to  the  proper 
page  of  such  minutes.  The  judge  or  referee  shall  thereupon 
correct  and  settle  the  case.  The  time  for  settling  the  case  must 
be  specified  in  the  notice,  and  it  shall  not  be  less  than  four  nor 
more  than  ten  days  after  the  service  of  such  notice.  The  lines 
of  the  case  shall  be  so  numbered  that  each  copy  shall  correspond. 
The  surrogate,  on  appeal  from  his  court,  may  by  order  allow 
further  time  for  the  doing  of  any  of  the  acts  above  provided  to 
be  done  on  such  appeals. 

Cases  reserved  for  argument  and  special  verdicts  shall  be 
settled  in  the  same  manner.  The  parties  may  agree  on  the  facts 
proven  to  be  inserted  in  the  case,  instead  of  the  testimony  on  the 
approval  of  the  judge. 

No  order  extending  the  time  to  serve  a  case,  or  a  case  contain- 
ing exceptions,  or  the  time  within  which  amendments  thereto 
may  be  served,  shall  be  made  unless  the  party  applying  for  such 
order  serve  a  notice  of  two  days  upon  the  adverse  parties  of  his 
intention  to  apply  therefor,  stating  the  time  and  place  for  making 
such  application.     (As  amended  October  24,  1899.) 

Rnle  88.    Failure  to  make  a  case. 

If  the  party  shall  omit  to  make  a  case  within  the  time  above 
limited,  he  shall  be  deemed  to  have  waived  his  right  thereto; 
and  when  a  caae  is  made,  and  the  parties  shall  omit,  within  the 
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several  times  above  limited,  the  one  party  to  propose  amend 
ments,  and  the  other  to  notify  an  appearance  before  the  judges 
or  referee,  they  shall  respectively  be  deemed,  the  former  to  have 
agreed  to  the  case  as  proposed,  and  the  latter  to  have  agreed  to 
the  amendments  as  proposed. 

Rule  84.  Cane  and  bill  of  exceptions |  oontenta;  resettle- 
mentf  exl&ibtta. 

A  bill  of  exceptions  shall  only  contain  so  much  of  the  evidence 
as  may  be  necessary  to  present  the  questions  of  law  upon  which 
exceptions  were  taken  on  the  trial;  and  it  shall  be  the  duty  of  the 
judge  upon  settlement  to  strike  out  all  the  evidence  and  other 
matters  which  shall  not  have  been  necessarily  inserted. 

A  case  or  exceptions  shall  not  contain  the  evidence  in  hacc 
verba,  or  by  question  and  answer,  unless  ordered  by  the  judge 
or  referee  by  or  before  whom  the  same  shall  be  settled.  But 
the  facts  of  the  case,  together  with  the  rulings  on  the  trial,  shall 
be  stated  in  a  narrative  form,  except  that  where  it  is  claimed 
by  either  party  that  any  particular  testimony  should  be  given  in 
haec  verba,  the  judge  or  referee  who  settles  the  case  shall  deter- 
mine whether  or  not  a-  proper  presentation  of  the  case  for  review 
requires  such  portion  of  the  Evidence  to  be  so  stated  in  haec 
verba,  whereupon  the  case  shall  be  made  accordingly. 

If  any  case  or  bill  of  exceptions  does  not  conform  to  this  rule, 
the  court  before  which  the  same  shall  be  brought  for  review  may 
order  the  same  back  for  resettlement. 

Exhibits  shall  not  be  printed  at  length  unless  the  judge  or 
referee  so  direct. 

Where,  upon  non-enumerated  motions,  voluminous  documents 
have  been  used  which  are  material  only  as  to  the  fact  of  their 
existence,  or  as  to  a  small  part  of  their  contents,  the  parties  may, 
by  stipulation,  or  the  court  or  judge  below  may,  upon  notice, 
settle  a  statement  respecting  the  same,  or  the  parts  thereof  to 
be  returned  upon  the  appeal  from  the  order  to  be  used  in  place 
of  the  original  documents. 

Rnle  39.    Case  to  be  ■tflrned)  service  of  copy. 

When  a  party  makes  a  case,  or"  a  case  and  exceptions,  he  shjiU 
procure  the  same  to  be  signed  by  the  judge  or  referee,  and  filed 
within  ten  days  after  it  shall  have  been  settled,  or  it  shall  be 
deemed  abandoned,  unless  the  time  is  extended  by  order. 

Rule  30.  Neirlect  to  bring:  Inline  of  fact  to  trial;  eanses 
^vhere  defendant  is  nnder  arrest  preferred. 

Whenever  an  issue  of  fact,  in  any  action  pending  in  any  court 
has  been  joined,  and  the  plaintiff  therein  shall  fail*  to  bring  the 
same  to  trial  according  to  the  course  and  practice  of  the  court, 
the  defendant,  at  any  time  after  younger  issues  shall  have  b«»en 
tried  in  their  regular  order,  may  move  at  Special  Term  for  the 
dismissal  of  the  complaint  with  costs. 

If  it  be  made  to  appear  to  the  court  that  the  neglect  of  the 
plaintiff  to  bring  the  action  to  trial  has  not  been  uureasonnbli*, 
the  court  may  permit  the  plaintiff,  on  such  terms  as  may  be 
just,  to  bring  the  said  action  to  trial  at  a  future  term. 

Whenever  in  any  action  an  issue  shall  have  been  joined,  if  the 
defendant  be  imprisoned  under  an  order  of  arrest,  in  the  action, 
or  if  the  property  of  the  defendant  be  held  under  attachment. 
the  trial  of  tne  action  shall  be  preferred.     Every  cause  placed 
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upon  the  calendar  of  the  Trial  Term  or  Special  Term  f 
trial  of  equity  cases  shall  be  moved  for  argument  or  trial 
reached  in  its  order,  and  shall  not  be  reserved  or  put  over 
by  the  consent  of  the  court  unless  otherwise  permitted  by  i 
rule;  and,  if  passed  without  being  so  reserved  or  put  o 
shall  be  entered  on  all  subsequent  calendars  as  oi  date 
passed,  and  no  term  fee  shall  be  taxed  thereon  for  any 
quent  term.     (As  amended  October  24,  1809.) 

Role  37.  Ifotico  for  ars^ment  and  of  motional  ore 
slto'vr    causal    'vrkere    retamablef    effect    of    order    at 
proeeedlnffs    ^vhen   made   'wltliln   ten   darn    of   trial 
Irresnlarltiea   to   be    »tated|   Jvdorn&ent   by   defanlt    1 
Torce  cases. 

All  questions  for  argument  and  all  motions  made  at  Spe 
Trial  Terms  shall  be  brought  before  the  court  on  notice, 
less  than  eight  days,  unless  a  shorter  time  is  prescribed 
judge  or  court,  under  section  780  of  the  Code,  by  an  or 
show  cause,  except  that  where  the  attorneys  for  the  res| 
parties  reside  or  have  their  offices  in  the  same  city  or  ^ 
such  notice  may  be  a  notice  of  five  days.  If  the  opposite 
shall  not  appear  to  oppose,  the  party  making  the  motion  si 
entitled  to  the  rule  or  judgment  moved  for,  on  proof  < 
service  of  the  notice  or  order  and  papers  required  to  be 
by  them,  unless  the  court  shall  otherwise  direct.  If  the 
making  the  motion  shall  not  appear,  the  court  shall  dei 
motion  on  the  filing  of  a  copy,  notice  of  motion,  or  order  tc 
cause. 

Such  order  to  show  cause  shall  in  no  case  be  granted  ui 
special  and  sufficient  reason  for  requiring  a  shorter  notici 
eight  days  shall  be  stated  in  the  papers  presented,  nor  un 
a  case  where  the  attorneys  for  the  respective  parties  ree 
have  their  offices  in  the  same  city  or  village,  a  special  ai] 
ficient  reason  for  requiring  a  shorter  notice  than  five  dayi 
be  stated  in  the  papers  presented,  and  the  party  shall, 
affidavit,  state  the  present  condition  of  the  action,  and  w 
at  issue,  and,  if  not  yet  tried,  the  time  appointed  for  holdi 
next  Special  or  Trial  Term  where  the  action  is  triable 
order  to  show  cause  shall  also  (except  in  the  first  judicial  d 
be  returnable  only  before  the  judge  who  grants  it,  or  at  a  $ 
Term  appointed  to  be  held  in  the  district  in  which  the  ac 
triable.     (As  amended  October  24,  1905.) 

No  order,  except  in  the  first  judicial  district,  served  afl 
action  shall  have  been  noticed  for  trial,  if  served  with 
days  of  the  Trial  Term,  shall  have  the  effect  to  stay  the  pi 
ings  in  the  action,  unless  made  at  the  term  where  such 
is  to  be  tried,  or  by  the  judge  who  is  appointed  or  is  t 
such  Trial  Term,  or  unless  such  stay  is  contained  in  an 
to  show  cause  returnable  on  the  first  day  of  such  term,  in 
case  it  shall  not  operate  to  prevent  the  subpoenaing  of  wii 
or  placing  the  cause  on  the  calendar. 

When  the  motion  is  for  irregularity  the  notice  or  orde 
specify  the  irregularity  complained  or. 

This  rule,  as  far  as  it  permits  a  judgment  by  defanlt, 
the  consent  of  the  adverse  party,  shall  not  extend  to  an 
for  a  divorce,  or  limited  separation,  or  to  annul  a  marriaj 

In  the  first  judicial  district  all  motions  must  be  noticed 
heard  at  and  all  orders  to  show  cause  must  be  returnable 
Special  Term  for  hearing  of  litigated  motions,  except  in 
where  the  special  rules  of  the  fi-st  judicial  district  shall  i 
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Rule  12.    Consent*  to  payment  of  money  ont  of  conrt. 

All  consents  providing  for  the  payment  of  money  out  of  court 
shall  b6  acknowledged  before  an  officer  authorized  to  take  the 
acknowledgment  of  deeds,  accompanied  with  proof  of  the  identity 
of  the  applicant  from  some  person  other  than  the  applicant,  be- 
fore any  order  is  granted  thereon. 

Rule  13.    Ordem  of  arrest.  Injunction  or  attaeliment. 

Every  order  of  arrest,  as  well  as  every  injunction  or  attach- 
ment, shall  briefly  state  the  grounds  on  which  it  is  granted. 

Rule  14.    Discovery  of  books,  papers  and  docnments. 

Applications  may  be  made  in  the  manner  provided  by  law  to 
compel  the  production  and  discovery  or  inspection  with  copy  of 
books,  papers  and  documents  relating  to  the  merits  of  any  civil 
action  pending  in  court  or  of  any  defense  of  such  action,  in  the 
following  cases: 

1.  By  the  plaintiff,  to  compel  the  discovery  of  books,  papers  or 
docnments  in  the  possession  or  under  the  control  of  the  defendant, 
which  may  be  necessary  to  enable  the  plaintiff  to  frame  his  com- 
plaint or  to  answer  any  pleading  of  the  defendant. 

2.  By  the  defendant,  to  compel  the  like  discovery  of  books, 
papers  or  documents  in  the  possession  or  under  the  control  of  the 
plaintiffs,  which  may  be  necessary  to  enable  the  defendant  to 
answer  any  pleading  of  the  plaintiffs. 

3.  Either  party  may  be  compelled  to  make  discovery  of  any 
book,  document,  record,  article  or  property  in  his  possession  or 
under  his  control,  or  in  the  possession  of  his  agent  or  attorney, 
upon  its  appearing  to  the  satisfaction  of  the  court  that  such  book, 
document,  record,  article  or  property  is  material  to  the  decision 
of  the  action  or  special  proceeding,  or  some  motion  or  application 
therein,  or  is  competent  evidence  in  the  case,  or  an  inspection 
thereof  is  necessary  to  enable  a  party  to  prepare  for  trial. 

Rule  15.    Form  of  application  for  discovery  of  books. 

The  moving  papers  upon  the  application  for  such  discovery  or 
.  inspection  shall  state  the  facts  and  circumstances  on  which  the 
simie  is  claimed,  and  shall  be  verified  by  affidavit  stating  that 
the  books,  papers,  articles,  property,  and  documents  whereof  dis- 
covery or  inspection  is  sought  are  not  in  the  possession  or  under 
the  control  of  the  party  applying  therefor,  but  are  in  the  posses- 
sion or  under  the  control  of  the  party  against  whom  discovery  is 
so\ight  or  his  agent  or  attorney.  The  party  applying  shall  show 
to  the  satisfaction  of  the  court  or  judge  the  materiality  and 
necessity  of  the  discovery  or  inspection  sought,  the  particular  in- 
formation which  he  requires,  and  in  the  case  of  books  and  papers, 
that  there  are  entries  therein  as  to  the  matter  of  which  he  seeks 
a  discovery  or  inspection. 

Rnle  16.    Contents  of  order;  stay  of  proceedlngrs. 

The  order  for  granting  the  application  shall  specify  the  mode 
in  which  the  discovery^  or  inspection  is  to  be  made,  which  may 
be  either  by  requiring  'the  party  to  deliver  sworn  copies  of  the 
matters  to  be  discovered,  or  to  allow  an  inspection  with  copy,  or 
by  requiring  him  to  produce  and  deposit  the  same  with  the  clerk, 
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unless  otherwise  directed  in  the  order.  The  order  shall  also 
specify  the  time  within  which  the  discovery  or  insE>ection  is  to  be 
made,  and  when  papers,  articles  or  property  arc  required  to  be 
deposited  or  inspected,  the  ori?r  shall  specify  the  time  the  de- 
posit or  the  opportunity  for  inspection  shall  continue. 

The  court  or  jndge  may  direct  that  the  order  directing  the  dis- 
covery or  inspection  shall  operate  as  a  stay  of  all  other  proceed- 
ings in  the  cause,  either  in  whole  or  in  part,  until  such  order  shall 
hare  been  complied  with  or  vacated.  (As  amended  October  24, 
1899.) 

Rvie  17.  Appltcatton  for  a  nvbpoenn.  to  compel  the  nt- 
tendance  of  a  -vritneaB  to  obtain  tentlmony  under  deponl- 
tloBS  taken  Mrlthln  the  State  for  niie  ifvithout  the  State, 
and  proceedlngrs  thereon. 

The  petition  prescribed  by  section  915  of  the  Code  of  Civil 
Procedure  must  state  generally  the  nature  of  the  action  or  pro- 
ceeding in  which  the  testimony  is  sonsbt  to  be  tak«!n,  and  that 
the  testimony  of  a  witness  is  material  to  the  issues  presented  in 
such  action  or  proceeding,  and  shall  set  forth  the  substance  of, 
or  have  annexed  thereto,  a  copy  of,  the  commission,  order,  notice, 
consent  or  other  authority  under  which  the  deposition  is  taken. 
In  case  of  an  application  for  a  subpoena  to  compel  the  production 
of  books  or  papers,  the  petition  shall  specify  the  particular  books 
or  papers  the  production  of  which  is  sought,  and  show  that  such 
books  or  papers  are  in  the  possession  of  or  under  the  control  of 
the  witness  and  are  material  upon  the  issues  presented  in  the 
action  or  special  procveding  In  which  the  deposition  of  the  witness 
is  sought  to  be  taken.  Unless  the  court  or  .Tudge  is  satisfied  that 
the  application  is  made  in  good  faith  to  obtain  testimony  within 
sections  914  and  915  of  the  Code  of  Civil  Procedure,  h*»  shall 
deny  the  application.  Where  the  stibpoena  directs  the  produc- 
tion of  books  or  papers,  it  shall  specify  the  particular  books  or 
papers  to  be  produced,  and  shall  specify  whether  the  witness  is 
required  to  deliver  sworn  copies  of  such  books  or  papers  to  the 
commissioner,  or  to  produce  the  original  thereof  and  'deposit  the  • 
same  with  the  commissioner.  This  subpoena  must  be  served  upon 
the  witness  at  least  two  days,  or  in  case  of  a  subpoena  requiring 
the  production  of  books  or  papers,  at  least  five  days  before  the 
day  on  which  the  witness  shall  be  commanded  to  appear.  A  party 
to  an  action  or  proceeding  in  which  a  deposition  is  sought  to  be 
taken,  or  a  witness  subpoenaed  to  attend  and  give  his  deposition 
may  apply  to  the  court  to  vacate  or  modify  such  subpoena. 

Upon  proof  by  aflJdavit  that  a  person  to  whom  a  stibpoena  was 
issued  has  failed  or  refused  to  obey  such  subpoena;  to  be  duly 
sworn  or  affirmed;  to  testify  or  answer  a  question  or  questions 
propounded  to  him;  to  produce  a  book  or  paper  which  he  has  been 
subpoenaed  to  produce,  or  to  subscribe  to  his  deposition  when 
correctly  taken  down,  a  Justice  of  the  Supreme  Court  or  a  County 
Judge  shall  grant  an  order  requiring  such  person  to  shr)W  causf 
before  the  Supreme  Court,  at  a  time  and  place  specified,  why  he 
should  not  appear;  be  sworn  or  afllrmed;  testify;  answer  a  ques- 
tion or  questions  propounded;  produce  a  book  or  paper;  f\v  sub- 
scribe to  his  deposition,  as  the  case  may  be.  Such  affidavit  shall 
also  set  forth  the  nature  of  the  action  or  special  proceeding  in 
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which  the  testimony  is  sought  to  be  taken,  and  a  copy  of  the 
pleadings  or  other  papers  defining  the  issues  in  such  action  or 
special  proceeding,  or  the  facts  to  be  proved  therein.  Upon 
the  return  of  such  order  to  show  cause,  the  Supreme  Court  shall 
upon  such  affidavit  and  upon  the  original  petition,  and  upon  such 
^ther  facts  as  shall  appear,  determine  whether  such  person  should 
-be  required  to  appear;  be  sworn  or  affirmed;  testify;  answer  the 
question  or  questions  propounded;  produce  the  book  or  paper,  or 
subscribe  to  his  deposition,  as  the  case  may  be,  and  may  prescribe 
such  terms  and  conditions  as  shall  seem  proper.  Upon  proof  of 
a  failure  or  refusal  on  the  part  of  any  person  to  comply  with  any 
order  of  the  court  made  upon  such  determination,  the  court  or 
judge  shall  make  an  order  requiring  such  a  person  to  show  cause 
before  it  or  him  at  a  time  and  place  therein  specified,  why  such 
person  should  not  be  punished  for  the  offense  as  for  a  contempt. 
Upon  the  return  of  the  order  to  show  cause  the  questions  which 
arise  must  be  determined  as  upon  a  motion.  If  such  failure  or 
refusal  is  established  to  the  satisfaction  of  the  court  or  judge 
before  whom  the  order  to  show  cause  is  made  returnable,  the 
court  or  judge  shall  enforce  the  order  and  prescribe  the  punish- 
ment as  in  the  case  of  a  recalcitrant  witness  in  the  Supreme 
Court.    (As  amended  October  24,  1899.) 

Rule  18.  Proof  of  service  of  muamona  by  persona  other 
tban  »lierlir|  in  dlvoroe  ca«ea. 

Where  personal  service  of  the  summons  and  of  the  complaint, 
or  notice,  if  any  accompany  the  same,  shall  be  made  by  any 
other  person  than  the  sheriff,  it  shall  be  necessary  for  such  person 
to  state  in  his  affidavit  of  service  his  age,  or  that  he  is  more  than 
twenty-one  years  of  age;  when  and  at  what  particular  place,  and 
in  what  manner  he  served  the  same;  and  that  he  knew  the  person 
served  to  be  the  person  mentioned  and  described  in  the  summons 
as  defendant  therein,  and  also  to  state  in  his  affidavit  that  he 
left  with  defendant  such  copy,  as  well  as  delivered  it  to  him.  No 
such  service  shall  be  made  by  any  person  who  is  less  than  eighteen 
,  years  of  age. 

In  actions  for  divorce,  or  to  annul  a  mnrriape,  or  for  separate 
maintenance,  the  affidavit,  in  addition  to  the  above  requirements, 
shall  state  what  knowledge  the  affiant  had  of  the  person  served 
being  the  defendant  and  proper  person  to  be  served,  and  how  he 
acquired  such  knowledge.  The  court  may  require  the  affiant  to 
appear  in  court  and  be  examined  in  respect  thereto,  and  when 
service  has  been  made  by  the  sheriff,  the  court  must  rcnruire  the 
officer  who  made  tht  service  to  appear  and  be  examined  in  like 
manner,  unless  there  shall  be  presented  with  the  certificate  of 
service  the  affidavit  of  such  officer,  that  he  knew  the  person 
served  to  be  the  same  person  named  as  defendant  in  the  summons, 
and  shall  also  state  the  source  of  his  knowledge. 

Rule  19.    Plendlnflra*  to  be  folloed. 

Every  pleading,  deposition,  affidavit,  case,  bill.  exce][)tiona,  re- 
port, paper,  order  or  judgment  exceeding  two  folios  m  length, 
shfftll  be  distinctly  numbered  and  marked  at  each  folio  in  the 
margin  thereof,  and  nil  copies  oitlior  for  the  parties  or  the  « oui  t 
shall  be  numbered  or  marked  in  the  margin,  so  .•»r  to  conform  to 
the  original  draft  or  entry  and  to  each  other,  and  shall  be  in- 
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dorsed  with  the  title  of  the  cause.  All  the  pleadings  and  other 
proceedings  and  copies  thereof  shall  be  fairly  and  legibly  written 
or  printed,  and  if  not  so  written  or  printed  and  folioed  and  in- 
dorsed as  aforesaid,  the  clerk  shall  not  file  the  Rnme,  nor  will  the 
court  hear  any  motion  or  application  founded  thereon. 

All  pleadings  and  other  papers  in  an  action  or  special  proceed- 
ing served  on  a  party  or  an  attorney,  or  filed  with  the  clerk  of  the 
court,  must  comply  with  section  79C  of  the  Code  of  Civil  Pro- 
cedure and  must  be  written  or  printed  in  black  characters;  and 
no  clerk  of  the  court  shall  file  or  enter  the  same  in  his  office  un- 
less it  complies  with  this  rule.  The  party  upon  whom  the  paper 
is  served  shall  be  deemed  to  have  waived  the  objection  for  non- 
compliance with  this  rule  unless  within  twenty-four  hours  after 
the  receipt  thereof  he  returns  such  papers  to  the  party  serving  the 
same  with  a  statement  of  the  particular  objection  to  its  receipt; 
hut  this  waiver  shall  not  apply  to  papers  required  to  be  filed  or 
delivered  to  the  court. 

It  shall  be  the  duty  of  the  attorney  by  whom  the  copy  plearl- 
ings  shall  be  furnished  for  the  use  of  a  court  on  trial,  to  plainly 
designate  on  each  pleading  the  part  or  parts  thereof  claimed  to  be 
admitted  or  controverted  by  the  succeeding  pleadings.  (As 
amended  October  24,  1899.) 

Rule  20.    Service  and  ■ettlement  of  Interrogatories. 

Interrogatories  to  be  aCBxed  to  a  commission  issued  under 
article  second  of  title  three  of  the  Code  of  Civil  Procedure  shall 
he  served  within  ten  days  after  the  entry  of  the  order,  allowing 
the  commission.  Cross-interrogatories  shall  be  served  witliin  ten 
days  after  the  service  of  the  interrogatories,  unless  a  different 
time  18  fixed  therefor  by  the  order  allowing  the  commission.  In 
case  a  party  shall  fail  to  serve  such  cross-interrogatories  within 
the  time  limited  therefor,  he  shall  be  deemed  to  have  waived  his 
right  to  propound  cross-interrogatories  to  the  witness  to  be  ex- 
amined under  the  commission.  Either  party  may,  within  two 
days  after  the  service  of  the  cross-interrogatories  or  within  two 
days  after  the  time  to  serve  cross-interrogatories  has  expired, 
serve  ui)on  the  opposing  party  n  noticHj  of  settlement  of  the  in- 
terrngatories  and  cro&s-inter rogatories  before  a  Justice  of  the 
court  or  County  Judge.  The  time  at  which  such  intprro^':itories 
or  cross-intf'i rogatories  shall  be  noticed  for  settlement  shall  be  not 
less  than  two  nor  more  than  ten  days  after  the  service*  of  the 
notice.  If  neither  party  serves  such  a  notic»e  within  the  time 
limited  therefor,  the  interrogatories  and  cross-interrogatories  are 
to  be  deemed  settled  as  served  and  shall  be  so  allowed  without 
notice.     (As  amended  October  24,  1899.) 

Rnle  21.     Non-ennnterateil  niotl€>nn;  notlclnfr  of. 

Non-enumerated  motions,  in  the  Supreme  Court,  except  in  the 
first  and  second  districts,  and  motions  noticed  to  be  heard  in  Erie 
cotmty,  shall  be  noticed  for  the  first  flny  rif  the  term  or  sitting  of 
the  court,  acctmipauied  with  copies  of  the  iillMhwits  and  papers 
on  which  the  same  shall  be  made,  and  the  notite  shall  not  he  for 
a  lat"r  day,  unless  sufti<'ieiit  cause  be  shown  land  coiilained  in  the 
afiidavits  served),  for  not  giving?  notice  for  the  first  dny.  In  other 
c«iurts  such  motions  may  be  made  on  atiy  day  desiirued  by  the 
Judges  tnereof.  In  the  Appellate  Division  such  motions  may  be 
noticed  for  any  motion  day  in  the  term. 
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Rule  22.  Motions  to  strike  ont  Irrelevant  mattery  no* 
tlce  of. 

Motions  to  strike  out  of  any  pleading  matter  alleged  to  be 
irrelevant,  redundant  or  scandalous,  and  motions  to  correct  a 
pleading  on  the  ground  of  its  being  *'  so  indefinite  or  uncortaiu 
that  the  precise  meaning  or  applU-ation  is  not  apparent,"  must 
be  noticed  before  demnrring  or  answering  fW  nU»ndine  and  witbln 
twenty  days  from  the  service  thereof.  The  time  to  make  such 
motion  shall  not  be  extended  unless  notice  of  an  application  foi 
such  extension,  stating  the  time  and  place  thereof,  of  at  least  twG 
days  shall  be  given  to  the  adverse  party. 

Rnle  23.    AlIIAavIt  of  merits. 

Whenever  it  shall  be  necessary,  in  any  affidavit,  to  swear  tc 
the  advice  of  counsel,  the  party  shall,  in  addition  to  what  ha» 
usually  been  inserted,  swear  that  he  has  fully  and  fairly  statev 
the  case  to  his  counsel,  and  shall  give  the  name  and  place  oJ 
residence  of  such  counsel.  When  an  affidavit  of  merits  has  oiic< 
been  filed  and  served,  no  other  shall  be  necessary.  But  on  mak 
ing  a  motion,  such  service  and  filing  must  be  shown  by  affidavit 

Role  24.    Affidavit  for  order  extendlngr  time. 

No  order  extending  a  defendant's  time  to  answer  or  demui 
shall  be  granted  unless  the  party  applying  for  such  order  shal 
present  to  the  judge  to  whom  the  application  shall  be  made  ai 
affidavit  of  merits,  or  proof  that  it  has  been  filed,  or  an  affidavi 
of  the  attorney  or  counsel  retained  to  defend  the  action  that  fron 
the  statement  of  the  case  in  the  action  made  to  him  by  the  de 
fendant  he  verily  believes  that  the  defendant  has  a  good  aii< 
substantial  defense  upon  the  merits  to  the  cause  of  action  se 
forth  in  the  complaint,  or  to  some  part  thereof.  The  affidavi 
shall  also  state  the  cause  of  action  and  the  relief  demanded  ii 
the  complaint,  and  whether  any  and  what  extension  or  exten 
sions  of  time  to  answer  or  demur  have  been  granted  by  stipula 
tion  or  order,  and  where  any  extension  has  been  hod,  the  dat 
of  issne  shall  be  the  same  as  though  the  answer  had  been  server 
when  the  time  to  answer  first  expired. 

When  the  time  to  serve  any  pleading  has  been  extended  b; 
stipulation  or  order  for  twenty  days,  no  further  time  shall  b 
granted  by  order^  except  upon  two  days*  notice  to  the  advers 
party  of  the  application  for  such  order. 

Rule  25.  Kx  parte  application  to  contain  statement  an  t< 
previous  application. 

Whenever  application  is  made  ex  parte  on  affidavit  to  a  Judg 
or  court  for  an  order,  the  affidavit  shall  state  whether  any  pr< 
vious  application  has  been  made  for  such  order,  and.  if  madt>,  t 
what  court  or  Judge,  and  what  order  or  decision  was  mad 
thereon,  and  what  new  facts,  if  any,  are  rhiimod  to  be  showi 
For  failure  to  comply  with  this  rule,  any  ordor  made  on  such  ai 
plication  may  be  revoktvl  or  sot  aside.  This  rule  shall  apply  t 
proceedings  supplementary  to  execution,  and  to  every  applicatio 
for  an  order  pr  judgment  made  in  any  action  or  special  pit 
ceedin^. 
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Rvle  86.   Application  for  Judsment  oa  f allvre  to  answer. 

When  the  plaintiff  in  an  action  in  the  Supreme  Court  is  enti- 
tled to  judgment  upon  the  failure  of  the  defendant  to  answer  the 
eomplaint,  and  the  relief  demanded  requires  application  to  be 
made  to  the  court,  such  application  may  be  made  at  any  Special 
Term  in  the  district  embracing  the  county  in  which  the  action 
is  triable,  or,  except  in  the  first  district,  in  an  adjoining  county; 
such  application,  except  in  the  first  judicial  district,  may  also  be 
made  at  a  Trial  Term  in  the  county  in  which  the  action  is  triable. 
When  a  reference  or  writ  of  inquiry  shall  be  ordered  the  same 
shall  be  executed  in  the  county  in  which  the  action  is  triable, 
unless  the  court  shall  otherwise  order.  In  the  first  judicial  dis- 
trict, every  motion  or  application  for  an  order  or  judgment  where 
notice  is  necessary,  must  be  made  to  the  Special  Term  for  the 
hearing  of  motions,  and  where  notice  is  not  necessary,  to  the 
Special  Term  for  the  transaction  of  ex  parte  business, 
except  where  other  provision  is  expressly  made  by  law,  or  the 
general  or  special  rules  of  practice.  In  the  county  of  Kings  all 
such  applications  shall  be  made  at  the  Special  Term  for  the  hear* 
ing  of  motions.  Any  order  or  judgment  granted  in  violation  of 
this  provision  shall  be  vacated  by  the  Special  Term,  at  which  the 
application  should  have  been  made,  or  by  the  Appellate  Division 
of  the  Supreme  Court;  and  no  order  or  judgment  granted  in 
Tiolatlon  of  this  rule  shall  be  entered  by  the  clerk. 

Rnle  ST.  Orders  granted  on  petitions,  contents  may  be 
docketed. 

Orders  granted  on  petitions,  or  relating  thereto,  shall  refer  to 
such  petitions  by  the  names  and  descriptions  of  the  petitioners 
and  the  date  of  the  petitions,  if  the  same  be  dated,  without  re- 
citing or  setting  forth  the  tenor  or  substance  thereof  unneces- 
Barily.  Any  order  or  judgment  directing  the  payment  of  money, 
or  aCFecting  the  title  to  property,  if  founded  on  petition,  whore 
no  complaint  is  filed,  may,  at  the  request  of  any  party  interested, 
be  enrolled  and  docketed,  as  other  judgments. 

Rnle  28.    Inanests,  when  taken. 

Inquests  may  be  taken  in  actions,  out  of  their  order  on  the 
calendar,  in  cases  in  which  they  are  allowed,  at  the 'opening  of 
the  court,  on  any  day  after  the  first  day  of  the  court,  provided  a 
Bufflcient  affidavit  of  merits  shall  not  have  been  filed  and  served, 
and  provided  the  answer  shall  not  have  been  verified. 

Rnle  89.    Bxamlnatlon  of  'witnesses  and  snmmtngr  np. 

On  the  trial  of  issues  of  fact,  one  counsel  only  on  each  side 
shall  examine  or  cross-examine  a  witness,  but  who  shall  not  re- 
peat the  answer  or  answers  of  such  witness  at  the  time  ho  shall 
be  under  examination,  and  one  counsel  only  on  each  side  shall 
sum  up  the  cause,  and  he  shall  not  occupy  more  than  one  hour, 
and  the  testimony,  if  taken  down  in  writing,  shall  bo  written  by 
some  person  other  than  the  examining  counsel:  but  the  Judge 
who  holds  the  court  may  otherwise  order,  or  dispense  with  this 
reouiremeni. 

While  addressing  the  eourt,  examining  witnesses  or  summing 
up,  counsel  shall  stand. 
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Rule  80.  Non-imlt  before  referee:  referee**  report |  te«ti- 
BAony  in  references  other  th&n  of  issnes  •—  exceptions. 

On  a  hearing  before  referees,  the  plaintiff  may  submit  to  a 
non-suit  or  dismissal  of  his  complaint,  or  may  be  non-suited,  or 
his  complaint  be  dismissed,  in  like  manner  as  upon  a  trial,  at  any 
time  before  the  cause  has  been  finally  submitted  to  the  referees 
for  their  decision.  In  which  case  the  referees  shall  report  ac- 
cording to  the  fact,  and  judgment  may  thereupon  be  perfected 
by  the  defendant. 

In  references  other  than  for  the  trial  of  the  issues  in  an  action, 
or  for  computing  the  amount  due  in  foreclosure  cases,  the  testi- 
mony of  the  witnesses  shall  be  signed  by  them,  and  the  report  of 
the  referee  shall  be  filed  with  the  testimony,  and  a  note  of  the 
day  of  the  filing  shall  be  entered  by  the  clerk  in  the  proper  book, 
under  the  title  of  the  cause  or  proceeding,  and  the  said  report 
shall  become  absolute,  and  stand  in  all  things  confirmed,  unless 
exceptions  thereto  are  filed  and  served  within  eight  days  after 
service  of  notice  of  the  filing  of  the  same.  If  exceptions  are  filed 
and  served  within  such  time,  the  same  may  be  brought  to  a  hear- 
ing at  any  Special  Term  thereafter,  on  the  notice  of  any  party 
interested  therein. 

Rnle  81.  New  trial  —  motion  for  — where  to  be  mndei 
ease  or  exceptional  w^lien  made. 

When  an  order  grants  or  refuses  a  new  trial,  except  on  the 
exceptions  taken  during  the  trial,  it  shall  specify  the  grounds 
upon  which  the  motion  was  made  and  the  ground  or  grounds  upon 
which  it  was  granted.  In  cases  where  the  trial  of  issues  of  fact 
is  not  provided  for  by  the  Code,  if  either  party  shall  desire  a  trial 
by  jury,  such  party  shall,  within  ten  days  after  issue  joined, 
give  notice  of  a  special  motion  to  be  made  upon  the  pleadings, 
that  the  whole  issue  or  any  specific  questions  of  fact  involved 
therein,  be  tried  by  a  jury.  With  the  notice  of  motion  shall  be 
served  a  copy  of  the  questions  of  fact  proposed  to  be  submitted 
to  the  jury  for  trial,  and  in  proper  form  to  be  incon>orated  in  the 
order;  and  the  court  or  judge  may  settle  the  issues,  or  may  refer 
it  to  a  refejee  to  settle  the  issues.  Such  issues  must  be  settled 
in  the  form  prescribed  in  sections  823  and  970  of  the  Code  of 
Civil  Procedure. 

When  any  specific  question  of  fact  involved  in  an  action,  or  any 
question  of  fact  not  put  in  issue,  is  ordered  to  be  tried  by  a  jury, 
as  a  substitute  for  a  feigned  issue,  and  has  been  tried,  or  a 
reference  other  than  of  the  whole  issue  has  been  ordered  under 
the  Code  and  a  trial  had,  if  either  party  shall  desire  to  apply 
for  a  new  trial,  on  the  ground  of  any  error  of  the  judge  or 
referee,  or  on  the  ground  that  the  verdict  or  report  is  against 
evidence  (except  when  the  judge  directs  such  motion  to  be  made 
upon  his  minutes  at  the  same  term  of  court  at  which  the  issues 
are  tried),  a  case  or  exceptions  shall  be  made,  or  a  case  con- 
taining exceptions,  as  the  case  may  require;  which  case  or  excep- 
tions shall  be  served  and  settled  in  the  manner  prescribed  by  the 
rules  of  court  for  the  settlement  of  cases  and  exceptions  in  other 
cases.  Such  motions  shall  be  made,  in  the  first  instance,  at 
Special  Terac. 
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Rule  32.  Caaes,  exceptions,  when  served i  amendmentnf 
settlement,  etc. 

Wheneyer  it  shall  be  iiecef<sary  to  make  a  caae,  or  a  case  and 
exceptions,  or  a  case  containing  exceptions,  the  same  shall  be 
made,  and  a  copy  thereof  served  on  the  opposite  party  within 
the  following  times: 

If  the  trial  was  before  the  court  or  referee,  including  trials 
by  a  jury  of  one  or  more  specific  questions  of  fact  in  an  action 
triable  by  the  court,  within  thirty  days  after  service  of  a  copy 
of  the  decision  or  report  and  of  written  notice  of  the  entry  of 
the  judgment  thereon. 

In  the  Surrogate's  Court,  within  thirty  days  after  service  of  a 
copy  of  the  decree  or  order  and  notice  of  the  entry  thereof. 

If  the  trial  were  before  a  jury  within  thirty  days  after  notice 
of  the  decision  of  a  motion  for  a  new  trial,  if  such  motion  be 
made  and  be  not  decided  at  the  time  of  the  trial,  or  within  thirty 
days  after  service  of  a  copy  of  the  judgment  and  notice  of  its 
entry. 

The  party  served  may,  within  ten  days  thereafter,  propose 
amendments  thereto,  and  serve  a  copy  on  the  party  proposing  a 
case  or  exceptions,  who  may  then,  within  four  days  thereafter, 
serve  the  opposite  party  with  a  notice  that  the  case  or  exceptions 
with  the  proposed  amendments  will  be  submitted  for  settlement 
at  a  time  and  place  to  be  specified  in  the  notice,  to  the  judge  or 
referee  before  whom  the  cause  was  tried. 

Whenever  amendments  are  proposed  to  a  case  or  exceptions, 
the  party  proposing  such  case  or  exceptions  shall,  before  sub- 
mittmg  the  same  to.  the  judge  or  referee  for  settlement,  mark 
upon  the  several  amendments  his  allowance  or  disallowance 
thereof,  and  shall  also  plainly  mark  thereon  and  upon  the 
stenographer's  minutes  the  parts  to  which  the  proposed  amend- 
ments are  applicable,  together  with  the  number  of  the  amend- 
ment. If  the  party  proposing  the  amendments  claims  that  the 
case  should  be  made  to  conform  to  the  minutes  of  the  stenog- 
rapher he  must  refer  at  the  end  of  each  amendment  to  the  proper 
page  of  such  minutes.  The  judge  or  referee  shall  thereupon 
correct  and  settle  the  case.  The  time  for  settling  the  case  must 
be  specified  in  the  notice,  and  it  shall  not  be  less  than  four  nor 
more  than  ten  days  after  the  service  of  such  notice.  The  lines 
of  the  case  shall  be  so  numbered  that  each  copy  shall  correspond. 
The  surrogate,  on  appeal  from  his  court,  may  by  order  allow 
further  time  for  the  doing  of  any  of  the  acts  above  provided  to 
be  done  on  such  appeals. 

Cases  reserved  for  argument  and  special  verdicts  shall  be 
settled  in  the  same  manner.  The  parties  may  agree  on  the  facts 
proven  to  be  hiserted  in  the  case,  instead  of  the  testimony  on  the 
approval  of  the  judge. 

No  order  extending  the  time  to  serve  a  case,  or  a  case  contain- 
ing exceptions,  or  the  time  within  which  amendments  thereto 
may  be  served,  shall  be  made  unless  the  party  applying  for  such 
order  serve  a  notice  of  two  days  upon  the  adverse  parties  of  his 
intention  to  apply  therefor,  stating  the  time  and  place  for  making 
SQch  application.     (As  amended  October  24,  1899.) 

Rnle  88.    Failure  to  make  a  case. 

If  the  party  shall  omit  to  make  a  case  within  the  time  above 
limited,  he  shall  be  deemed  to  have  waived  his  right  thereto; 
and  when  a  case  is  made,  and  the  parties  shall  omit,  within  the 
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several  times  aboTc  limited,  the  one  party  to  propose  amend 
ments,  and  the  other  to  notify  an  appearance  before  the  judjre, 
or  referee,  they  shall  respectively  be  deemed,  the  former  to  have 
agreed  to  the  case  as  proposed,  and  the  latter  to  have  agreed  to 
the  amendments  as  proposed. 

Rule  34.  Case  and  bill  of  exceptions|  oontentai  resettle- 
ment; exl&lblta. 

A  bill  of  exceptions  shall  only  contain  so  much  of  the  evidence 
as  may  be  necessary  to  present  the  questions  of  law  upon  which 
exceptions  were  taken  on  the  trial;  and  it  shall  be  the  duty  of  the 
judge  upon  settlement  to  strike  out  all  the  evidence  and  other 
matters  which  shall  not  have  been  necessarily  inserted. 

A  case  or  exceptions  shall  not  contain  the  evidence  in  haec 
verba,  or  by  question  and  answer,  unless  ordered  by  the  judge 
or  referee  by  or  before  whom  the  same  shall  be  settled.  But 
the  facts  of  the  case,  together  with  the  rulings  on  the  trial,  shall 
be  stated  in  a  narrative  form,  except  that  where  it  is  claimed 
by  either  party  that  any  particular  testimony  should  be  given  in 
haec  verba,  the  judge  or  referee  who  settles  the  case  shall  deter- 
mine whether  or  not  a^  proper  presentation  of  the  case  for  review 
requires  such  portion  of  the  Evidence  to  be  so  stated  in  haec 
verba,  whereupon  the  case  shall  be  made  accordingly. 

If  any  case  or  bill  of  exceptions  does  not  conform  to  this  rule, 
the  court  before  which  the  same  shall  be  brought  for  review  may 
order  the  same  back  for  resettlement. 

Exhibits  shall  not  be  printed  at  length  unless  the  judge  or 
referee  so  direct. 

Where,  upon  non-enumerated  motions,  voluminous  documents 
have  been  used  which  are  material  only  as  to  the  fact  of  their 
existence,  or  as  to  a  small  part  of  their  contents,  the  parties  may, 
by  stipulation,  or  the  court  or  judge  below  may,  upon  notice, 
settle  a  statement  respecting  the  same,  or  the  parts  thereof  to 
be  returned  upon  the  appeal  from  the  order  to  be  used  in  place 
of  the  original  documents. 

Rnle  35.    Case  to  be  »lflrnedf  ser-vlce  of  copy. 

When  a  party  makes  a  case,  or  a  case  and  exceptions,  he  shall 
procure  the  same  to  be  signed  by  the  judge  or  referee,  and  filed 
within  ten  days  after  it  shall  have  been  settled,  or  it  shall  be 
deemed  abandoned,  unless  the  time  is  extended  by  order. 

Rule  30.  Nenrlect  to  brinn:  Innne  of  fact  to  trial;  eanae* 
^irhere  defendant  !■  nnder  arrest  preferred. 

Whenever  an  issue  of  fact,  in  any  action  pending  in  any  court 
has  been  joined,  and  the  plaintiff  therein  shall  fail*  to  bring  the 
same  to  trial  according  to  the  course  and  practice  of  the  court, 
the  defendant,  at  any  time  after  younger  issues  shall  have  boen 
tried  in  their  regular  order,  may  move  at  Special  Term  for  the 
dismissal  of  the  complaint  with  costs. 

If  it  be  made  to  appear  to  the  court  that  the  neglect  of  the 
plaintiff  to  bring  the  action  to  trial  has  not  been  uureasonnblc, 
the  court  may  permit  the  plaintiflp,  on  such  terms  as  may  be 
just,  to  bring  the  said  action  to  trial  at  a  future  term. 

Whenever  in  any  action  an  issue  shall  have  been  joined,  if  the 
defendant  be  imprisoned  under  an  order  of  arrest,  in  the  action, 
or  if  the  property  of  the  defendant  Iw  held  under  attachment. 
the  trial  of  the  action  shall  be  preferred.     Every  cause  placed 
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upon  the  calendar  of  the  Trial  Term  or  Special  Term  for  the 
trial  of  equity  cases  shall  be  Dioved  for  argmneut  or  trial  when 
reached  in  its  order,  and  shall  not  be  reserved  or  put  over  except 
by  the  consent  of  the  court  unless  otherwise  permitted  by  special 
rule;  and,  if  passed  without  being  so  reserved  or  put  over,  it 
shall  be  entered  on  all  subsequent  calendars  as  of  date  when 
passed,  and  no  term  fee  shall  be  taxed  thereon  for  any  subse- 
quent term.     (As  amended  October  24,  1899.) 

Rule  37.  Ifotico  for  arminieitt  And  of  motions |  order  to 
■lio'vr  eaua^i  'vrMere  retnmnblei  effect  of  order  atnylns 
proceedtuflTM  'vrMen  n&nde  'vrltltin  ten  days  of  trial  term; 
Irrearnlarltles  to  be  stated |  Jndsn&ent  bjr  default  In  di- 
vorce cases. 

All  questions  for  argument  and  all  motions  made  at  Special  or 
Trial  Terms  shall  be  brought  before  the  court  on  notice,  of  not 
less  than  eight  days,  unless  a  shorter  time  is  prescribed  by  a 
judge  or  court,  under  section  780  of  the  Code,  by  an  order  to 
show  cause,  except  that  where  the  attorneys  for  the  respective 
parties  reside  or  have  their  oflBces  in  the  same  city  or  village, 
such  notice  may  be  a  notice  of  five  days.  If  the  opposite  party 
shall  not  appear  to  oppose,  the  party  making  the  motion  shall  be 
entitled  to  the  rule  or  judgment  moved  for,  on  proof  of  due 
service  of  the  notice  or  order  and  papers  required  to  be  served 
by  them,  unless  the  court  shall  otherwise  direct.  If  the  party 
making  the  motion  shall  not  appear,  the  court  shall  deny  the 
motion  on  the  filing  of  a  copy,  notice  of  motion,  or  order  to  show 
cause. 

Such  order  to  show  cause  shall  in  no  case  be  granted  unless  a 
special  and  sulficient  reason  for  requiring  a  shorter  notice  than 
eight  days  shall  be  stated  in  the  papers  presented,  nor  unless  in 
a  case  where  the  attorneys  for  the  respective  parties  reside  or 
have  their  offices  in  the  same  city  or  village,  a  special  and  suf- 
ficient reason  for  requiring  a  shorter  notice  than  five  days  shall 
be  stated  in  the  papers  presented,  and  the  party  shall,  in  his 
affidavit,  state  the  present  condition  of  the  action,  and  whether 
at  issue,  and,  if  not  yet  tried,  the  time  appointed  for  holding  the 
next  Special  or  Trial  Term  where  the  action  is  triable.  An 
order  to  show  cause  shall  also  (except  in  the  first  judicial  district) 
be  returnable  only  before  the  judge  who  grants  it,  or  at  a  Special 
Term  appointed  to  be  held  in  the  district  in  which  the  action  is 
triable.     (As  amended  October  24,  1905.) 

No  order,  except  in  the  first  judicial  district,  served  after  the 
action  shall  have  been  noticed  for  trial,  if  served  within  ten 
days  of  the  Trial  Term,  shall  have  the  effect  to  stay  the  proceed- 
ings in  the  action,  unless  made  at  the  term  where  such  action 
is  to  be  tried,  or  by  the  judge  who  is  appointed  or  is  to  hold 
such  Trial  Term,  or  unless  such  stay  is  contained  in  an  order 
to  show  cause  returnable  on  the  first  day  of  such  term,  in  which 
case  it  shall  not  operate  to  prevent  the  subpoenaing  of  witnesses 
or  placing  the  cause  on  the  calendar. 

When  the  motion  is  for  irregularity  the  notice  or  order  shall 
specify  the  irregularity  complained  of. 

This  rule,  as  far  as  it  permits  a  judgment  by  default,  or  by 
the  consent  of  the  adverse  party,  shall  not  extend  to  an  action 
for  a  divorce,  or  limited  separation,  or  to  annul  a  marriage. 

In  the  first  judicial  district  all  motions  must  be  noticed  to  be 
heard  at  and  all  orders  to  show  cause  must  be  returnable  at  the 
Special  Term  for  hearing  of  litigated  motions,  except  in  cases 
where  the  special  rules  of  the  fi-at  judicial  district  shall  require 


Rules  38,  39    GENERAL  RULES  OP  PRACTICE. 

such  motion  to  be  made  at  some  other  term  of  the  court.     (As 
amended  October  24,  1899.) 

Rale  38.  Enmnerated  motions;  non-enumerated  n&otlonay 
"Wliat  are;  contested  motions,  vrhen  not  lieard  at  olronlt. 

Enumerated  motions  are  motions  arising  on  special  Terdict, 
issues  of  law,  cases,  exceptions,  appeals  from  judgments  sustain- 
ing or  overruling  demurrers,  appeals  from  judgment  or  order 
granting  or  refusing  a  new  trial  in  an  inferior  court,  appeals  by 
virtue  of  sections  1346  and  1349  of  the  Code,  agreed  cases  sub- 
mitted under  section  1279  of  the  Code,  and  appeals  from  final 
orders  and  degrees  of  Surrogate's  Courts,  and  matters  pro- 
vided for  by  sections  2085-2009  and  213S  of  the  Code. 

Non-enumerated  motions  include  all  other  questions  submitted 
to  the  court,  and  shall  be  heard  at  Special  Term  except  when 
otherwise  directed  by  law. 

Contested  motions  shall  not  be  noticed  or  brought  to  a  hearing 
at  any  Special  Term  held  at  the  same  time  and  place  with  a 
Trial  Term,  except  in  actions  upon  the  calendar  for  trial  at  such 
term,  and  in  which  the  hearing  of  the  motion  is  necessary  to 
the  disposal  of  the  cause  unless  otherwise  ordered  by  the  Justice 
holding  the  court;  and  except,  also,  that  in  counties  in  which  no 
Special  Term  distinct  from  a  Trial  Term  is  appointed  to  be  held, 
motions  in  actions  triable  in  any  such  county  may  be  noticed 
and  brought  on  at  the  time  of  holding  the  trial  and  Special  Term 
in  the  county  in  which  such  actions  are  triable. 

Rale  30.  Notes  of  Issue,  -when  to  be  filed;  separate  cal- 
endar for  non-enamernted  motions;  preferred  cases;  eases 
not  reserved;  ivlien  passed,  place  on  sabseqnent  calendars. 

At  the  first  term  of  the  Appellate  Division  of  the  Supreme 
Court  in  each  department,  and  at  such  other  times  as  the  court 
shall  from  time  to  time  direct,  the  clerk  shall  make  up  a  calendar 
which  shall  consist  of  cases  pending  and  undisposed  of  as  follows: 

Notes  of  issue  for  the  Appellate  Division  shall  be  filed  eight 
days  before  the  commencement  of  the  court  at  which  the  cause 
may  be  noticed.  The  clerk  shall  prepare  a  calendar  for  the 
Appellate  Division  and.  except  in  the  first  department,  cause 
the  same  to  be  printed  tor  each  of  the  Justices  holding  the  court. 
Appeals  shall  be  placed  on  the  calendar,  according  to  the  date  of 
the  servi<"e  of  the  notice  of  appeal ;  and  all  subsequent  enumerated 
appeals  in  the  same  cause  shall  be  put  on  the  calendar  as  of  the 
date  of  the  first  appeal;  and  other  cases  as  of  the  time  when 
the  question  to  be  reviewed  arose.  Appeals  in  non-enumeratgd 
motions  shall  also  be  placed  upon  a  separate  calendar.  Cases 
entitled  to  preference  shall  be  placed  separately  on  the  calendar. 

The  Appellate  Division  of  each  department  shall  adopt  rules 
regulating  the  hearing  of  causes  and  of  calendar  practice  in  such 
department  not  inconsistent  with  the  Code  of  Civil  Procedure. 

Judgment  of  reversal  by  default  will  not  be  allowed.  Where 
the  cause  is  called  in  its  order  on  the  calendar,  if  the  appellant 
fails  to  appear  and  furnish  the  court  with  the  papers  required, 
and  argue  or  submit  his  cause,  judgment  of  affirmance  by  default 
will  be  ordered  on  motion  of  the  respondent.  If  the  appellant 
only  appears  he  may  either  argue  or  submit  the  case.  If  neither 
party  appears,  the  case  will  be  passed  and  placed  at  the  foot 
of  the  calender.  When  any  cause  shall  be  twice  passed,  the 
clerk  shall  enter  an  order  of  course  dismissing  the  appeal  or  tiie 
proceedings,  or  denying  the  motion  for  a  new  trial  —  but  the 
court  may,  upon  motion,  vacate  the  order  and  restore  the  cause. 
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GENERAL  RULES  OP  PRACTICE.     Rules  40, 41 

Rule  40.  Bniimerated  motion*  f  "wliat  papers  to  be  fur- 
alalied,  and  by  'wbomi  points  to  contain  a  statenaient  of 
lact». 

The  papers  to  be  furnished  on  enumerated  motions  at  Special 
Term  shall  be  a  copy  of  the  pleadings,  when  the  (jiiestion  arises 
on  the  pleadings,  or  any  part  thereof,  a  copy  of  the  special  ver- 
dict, return  or  other  ^)apers  on  which  the  question  arises.  The 
party  whose  duty  it  is  to  furnish  the  papers  shall  serve  a  copy 
on  the  opposite  party,  except  upcm  the  trial  of  issues  of  law,  at 
least  five  days  before  the  time  for  which  the  matter  may  be 
noticed  for  arpumeut.  If  the  party  whose  duty  it  is  to  ftu'nish 
the  papers  shall  neglect  to  do  so,  the  opposite  party  shall  be 
entitled  to  move,  on  affidavit  and  on  foiir  days*  notice  of  motion 
that  the  cause  be  struck  from  the  calendar  (whichever  party  may 
have  noticed  it  for  argument),  and  that  tlie  judgment  be  ren- 
dered in  his  favor. 

The  papers  shall  be  furnished  by  the  plaintiff  when  the  ques- 
tion arises  on  special  verdict,  and  by  the  party  demurring'on  the 
trial  of  issues  of  law,  and  in  all  other  cases  by  the  party  making 
the  motion.  Each  party  shall  prefix  to  his  points  a  Concise  state- 
ment of  the  facts  of  the  case,  with  reference  to  the  folios;  and  if 
such  statement  is  not  furnished,  no  discussion  of  the  facts  by  the 
party  omitting  such  statement  will  be  permitted,  (As  amended 
October  24,  1899.) 

Rnle  41.  Papers  to  be  furnished,  on  appeal,  by  appel- 
lant; printed  copies  of  case  and  points;  appeals  frona 
non-enamerated  motions;  delearatlon  of  powers. 

In  all  cases  to  be  heard  in  the  Appellate  Division,  except  ap- 
I>eals  from  non-enumerated  motions,  the  papers  shall  be  furnished 
by  the  appellant  or  the  moving  party,  and  in  cases  agreed  upon, 
under  section  1270  of  the  Code,  by  the  plaintiff. 

The  party  whose  duty  it  is  to  furnish  the  papers  shall  cause  a 
printed  copy  of  the  requisite  papers  to  be  filed  in  the  office  of  the 
clerk  of  the  Appellate  Division  within  twenty  days  after  the 
appeal  has  been  taken  or  the  order  made  for  the  hearing  of  a 
cause  therein  or  the  agreed  case  filed  in  the  clerk's  office  pursuant 
to  section  1279  of  the  Code;  but  if  it  shall  be  necessary  to  make 
a  case  or  case  and  exceptions  after  the  appeal  slmll  have  been 
taken  or  the  order  made  for  the  hearing  in  the  x\i)pellate  Divi- 
sion the  papers  shall  be  filed  within  twenty  days  after  the  settle- 
ment and  filing  of  the  case:  and  shall  serve  upon  his  adversary 
three  printed  copies  of  such  papers.  Rach  papers  shall  consist 
of  a  notice  of  appeal,  if  an  appeal  has  been  taken;  a  copy  of  the 
judgment  roll,  or  the  decree  in  the  court  bolow,  and  the  papers 
upon  which  it  was  entered;  if  no  judgment  was  entered,  the 
pleadings,  minutes  of  trial,  and  the  order  sending  the  case  to  the 
Appellate  Divi-sion  or  the  order  appealed  from,  or  the  papers 
required  by  section  1280  of  the  Code  of  Civil  Procedure.  To 
these  papers  shall  be  attached  the  case  or  case  and  exceptions 
if  it  is  to  he  used  in  the  Appellate  Division.  All  the  foregoing 
papers  shall  be  certified  by  the  proper  clerk  or  be  stipulated  by 
the  parties  to  be  trne  copies  of  the  original.  There  shall  be 
prefixed  to  these  papers  a  statement  showing  the  time  of  the 
beginning  of  the  action  or  special  proceeding,  and  of  the  service 
of  the  respective  pleadings:  the  names  of  the  original  parties  in 
full;  and  any  change  in  the  parties,  if  such  has  taken  place. 
There  shall  be  added  to  them  the  opinion  of  the  court  bolow,  or 
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Rules  42, 43    GENERAL  RULES  OP  PRACTICE. 

an  affidavit  that  no  opinion  was  given,  or,  if  given,  that  a  copy 
could  not  be  procured.  The  foregoing  papers  shall  constitute  the 
record  in  the  Appellate  Division.  If  the  papers  shall  uot  be 
filed  and  served  as  herein  provided  by  the  party  whose  duty  it  is 
to  do  so,  his  opponent  may  move  the  court  on  three  days'  notice, 
on  any  motion  day,  for  an  order  dismi-ssing  the  appeal,  or  for  a 
judgment  in  his  favor,   as  the  case  may  be. 

The  papers  in  all  appeals  from  non-enumerated  motions  shall 
consist  of  printed  copies  of  the  papers  which  were  used  in  the 
court  below,  and  are  specified  in  the  order,  certified  by  the  proper 
clerk,  or  stipulated  by  the  parties  to  be  true  copies  of  the  original, 
and  of  the  whole  thereof.  There  shall  be  added  to  them  the 
opinion  of  the  court  below,  or  an  affidavit  that  no  opinion  was 
given,  or,  if  given,  that  a  copy  could  not  be  procured. 

They  shall  be  filed  with  the  clerk  within  fifteen  days  after  the 
appeal  is  taken  and  at  the  same  time  the  appellant  shall  serve 
upon  his  adversary  three  printed  copies  thereof. 

If  the  appellant  fails  to  file  and  serve  the  papers  as  aforesaid, 
the  respondent  may  move,  on  any  motion  day.  upon  three  days 
notice,  to  dismiss  the  appeal.     (As  amended  October  24,  1899.) 

Rule  42.  Briefs  and  point*  to  be  exchanged  bjr  the 
parties. 

The  Appellate  Division  in  any  department  may  make  such  rules 
in  relation  to  the  exchange  of  briefs  and  the  delivery  of  papers 
and  briefs  to  the  justices  thereof  as  they  may  deem  expedient  in 
all  cases,   whether  enumerated  or  non-enumerated. 

Rule  43.  Cnnea  and  points,  to  be  printed  and  Indexed; 
number  to  be  delivered  to  tbe  conrt. 

lue  cases  and  points,  and  all  other  papers  furnished  in  the 
Appellate  Division  in  calendar  cases,  shall  be  printed  on  white 
writing  paper,  with  a  margin  on  the  outer  edge  of  the  leaf  not 
less  than  one  and  a  half  inch  wide.  The  printed  page,  exclusive 
of  any  marginal  note  or  reference,  shall  be  seven  inches  long 
and  three  and  a  half  inches  wide.  The  folio,  numbering  from 
the  commencement  to  the  end  of  the  papers,  shall  be  printed  on 
the  outer  margin  of  the  page. 

The  cases  and  points  in  each  case  shall  be  uniform  in  size  and 
in  small   pica  type. 

Each  case  shall  be  indexed.  The  index  of  the  exhibits  shall 
concisely  indicate  the  contents  or  nature  of  each  exhibit  and 
the  folio  of  the  case  at  which  it  was  admitted  in  evidence.  Each 
affidavit  or  other  paper  printed,  upon  an  appeal  from  an  order 
made  on  a  non-enumerated  motion,  shall  be  preceded  by  the 
statement  of  what  it  is  and  on  whose  behalf  it  is  read. 

All  cases  cited  on  the  briefs  from  the  courts  of  this  State  shall 
be  cited  from  the  reports  of  the  official  reporters,  if  such  cases 
shall  have  been  reported  in  full  in  the  official  reports. 

At  the  beginning  of  the  argument  of  any  appeal,  the  party 
whose  duty  it  is  to  fnrnish  the  papers  shall  deliver  to  the  clerk 
thirteen  copies  thereof,  and  each  party  shall  deliver  to  the  clerk 
thirteen  copies  of  his  briefs  and  points.  The^  clerk  shall  deliver 
one  copy  of  the  papers  and  briefs  to  each  justice,  two  to  the 
official  reporters,  and  shall  transmit  one  to  the  librarian  of  the 
State  Law  Library,  one  to  the  clerk  of  each  of  the  other  depart- 
ments, and  shall  dispose  of  the  remainder  as  directed  by  the 
court.  The  Appellate  Division  in  any  department  may  reqtiire 
further  copies  of  the  papers  ard  briefs  to  be  delivered  in  their 
discretion.     (As  amended  October  24,  1005.) 
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GBNERAL  RULES  OF  PUACTIC  E.    Rules  44-48 

Hm1«  44f«  Kon-eniiinerated  mottons,  'when  beard  |  default, 
ho-«r  tflUcen. 

Non-enumerated  motions  in  the  Appellate  Division  and  appeals 
from  orders  will  be  heard  on  the  first  day  of  each  term  and  on 
the  Friday  of  each  subsequeDt  week  immediately  after  the  open- 
ing  of  court  on  those  days. 

If  a  non-enumerated  motion  noticed  to  be  heard  at  the  Appellate 
Division  shall  not  be  made  upon  the  day  for  which  it  is  notiood, 
the  party  attending  pursuant  to  notice  to  oppose  the  same,  may, 
at  the  close  of  that  order  of  busiuoKs,  uuless  the  court  shall 
otherwise  order,  take  a  rule  against  the  party  giving  the  notice, 
denying  the  motion,  with  costs. 

The  Appellate  Division  in  any  department  may,  by  special  rule, 
assign  other  days  for  the  hearing  of  such  motions  and  appeals 
from  orders. 

Rvle  45.    Additional  alloivrance. 

Applications  for  an  additional  allowance  can  only  be  made  to 
the  court  before  which  the  trial  is  had  or  the  judgment  rendered, 
and  shall  in  all  cases  be  made  before  final  costs  are  adjusted. 

Role  40.  Motion  to  amend  Justice's  return  on  appeal, 
irlien  to  be  noticed. 

On  api»eal  from  a  justice's  judgment,  where  a  County  Court 
has  not  jurisdiction,  by  reason  of  relationship,  etc.,  a  notice  of 
motion  for  an  order  to  compel  the  justice  to  amend  his  return 
may  be  given  in  twenty  days  after  the  date  of  the  certificate  of 
the  County  Judge,  and  not' after  that  time. 

Rule  47.    Counsel,  ttnte  allo-wed. 

At  the  hearing  of  causes  in  the  Appellate  Division  or  at  Special 
Term,  not  more  than  one  counsel  shall  be  heard  on  each  side,  and 
then  not  more  than  one  hour  each,  except  when  the  court  shall 
otherwise  order. 

On  appeals  from  orders  and  on  non-enumerated  motions,  but  one 
counsel  on  each  side  shall  be  heard,  and  not  more  than  thirty 
minutes  each,  .unless  the  court  shall  otherwise  order. 

The  Appellate  Division  in  any  department  may  make  such  fur- 
ther or  different  regulations  upon  these  subjects  as  it  may  deem 
proper. 

Rule  48.  Stay  of  proceedings,  for  chanare  of  venue; 
affldarlts,  on  n&otlon  to  change  venue. 

No  order  to  stay  proceedings  for  the  purpose  of  moving  to 
change  the  place  of  trial  will  be  granted  unless  it  shall  appear 
from  the  papers  that  the  defendant  has  used  due  diligence  in  pre- 

g&ring  the  motion  for  the  earliest  practical  day  after  issue  joined. 
uch  order  shall  not  stay  the  plaintiff  from  taking  any  step,  ex- 
cept subpoenaing  witnesses  for  the  trial,  without  a  special  clause 
to  that  effect. 

In  addition  to  what  has  usually  been  stated  in  aflSdavits  on 
motions  to  change  the  place  of  trial,  either  party  may  state  the 
nature  of  the  controversy  and  show  how  his  witnessos  ar<»  umto- 
rial,  and  may  also  show  where  the  cause  of  actioi'  or  tht»  dc»fcns<\ 
or  both  of  them,  arose,  amJ  thoso^ facts  will  bo  tnkou  into  cr».'i 
eideration  by  the  court  in  fi  ^ing  the  place  of  tria!, 
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Rules  49-r>2    GENERAL  RULES  OF  rRACTICB. 

Ralft  40.    Gnardlons  ad  litem. 

No  person  shall  be  appointed  guardian  ad  litem,  either  on  the 
application  of  the  infant  or  otherwise,  unless  he  be  the  general 
guardian  of  such  infant,  or  is  fully  competent  to  understand  and 
protect  the  rights  of  the  infant,  and  has  no  interest  adverse  to 
that  of  the  infant,  and  is  not  connected  in  business  with  the  at- 
torney or  counsel  of  the  adverse  party.  And  no  person  phall  be 
appointed  such  guardian  who  is  not  of  sufficient  ability  to  answer 
to  the  infant  for  any  damage  which  may  be  sustained  by  his 
negligence  or  misconduct  in  the  defense  or  prosecution  of  the 
suit,  and  such  ability  shall  be  shown  by  affidavit  stating  facts  in 
respect  thereto.  And  no  i)erson  shall  be  apjpointed  guardian  ad 
litem  who  is  nominated  by  the  adverse  party. 

Rule  60.  Guardian  ad  litem,  dntien,  compensation;  am- 
davit  to  entitle  iraardian  to  contpennation. 

It  shall  be  the  duty  of  every  attorney  or  officer  of  the  court  to 
act  as  the  guardian  of  any  infant  defendant,  in  any  suit  or  pro- 
ceeding against  him,  whenever  appointed  for  that  purpose  by  an 
order  of  this  court.  And  it  shall  be  the  duty  of  such  guardian  to 
examine  into  the  circumstances  of  the  case,  so  far  as  to  enable 
him  to  make  the  proper  defense,  when  necessary  for  the  protec- 
tion of  the  rights  of  the  infant;  and  he  shall  be  entitled  to  such 
compensation  for  his  services  as  the  court  may  deem  reasonable. 
But  no  order  allowing  compensation  to  guardians  ad  litem  shall 
be  made,  except  upon  an  affidavit  to  be  made  by  such  guardian, 
if  an  attorney  of  the  court,  or  if  the  guardiau  be  not  an  attorney, 
then  an  affidavit  to  be  made  by  an  attorney  of  the  court  who  has 
acted  in  the  matter  in  behalf  of  sucli  guardian,  showing  that  he 
has  examined  into  the  circumstances  of  the  case,  and  has,  to  the 
best  of  his  ability,  made  himself  acquainted  with  the  rights  of 
his  ward,  and  that  such  guardian  has  taken  all  the  steps  neces- 
sary for  the  protcH'tion  of  such  rights,  to  the  best  of  his  knowl- 
edge, and  as  he  believes,  stating  what  has  been  done  by  him  for 
the  purpose  of  ascertaining  the  rights  of  the  ward. 

Rule  51.    Guardian,  bond  of,  before  receivingr  property. 

No  guardian  ad  litem  for  an  infant  party,  unless  he  has  given 
security  to  the  infant  according  to  law,  shall  as' such  guardian, 
receive  any  money  or  property  belonging  to  such  infant,  or  which 
may  be  awarded  to  him  in  the  suit,  except  such  costs  and  ex- 
penses as  may  be  allowed  by  the  court,  to  the  guardian,  out  of 
the  fund,  or  recovered  by  the  infant  in  the  suit.  Neither  shall 
the  general  guardian  of  an  infant  receive  any  part  of  the  pro- 
ceeds of  a  sale  of  real  property  belonging  to  such  infant,  sold 
under  a  decree,  judgment  or  order  of  the  court,  until  the  guardian 
has  given  such  further  security  for  the  faithful  discharge  of  his 
trust  as  the  court  may  direct. 

Rule  62.    General  ornardiany  appointment  of. 

Except  in  cases  otherwise  provided  for  by  law,  for  the  purpose 
of  having  a  general  guardian  appointed,  the  infant,  if  of  the  age 
of  fourt<u'n  y<'ars  or  upward,  or  some  relative  or  friend,  if  the 
infant  is  un<h»r  fourteen,  may  pres<^nt  a  petition  tr)  the  court, 
stating  the  age  and  residence  of  the  infant,  and  the  name  and 
residence  of  the  p<'rson  prop<)s<Ml  or  nominated  as  guardian,  and 
Ihe  relationship,  if  any,  whJA'h  said  person  bears  to  the  infant, 
tad'^-he  nature,  situation  and  value  of  the  infant's  estate, 
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Rule  68.  Ase  of  infant  and  amonnt  of  propevtjr  to  bo 
ascertained  by  eonrt* 

Upon  presenting  the  petition,  the  court  shall,  by  inspection  or 
otherwise,  ascertain  the  age  of  the  infant,  and  if  of  the  age  of 
fourteen  years  or  upward,  shall  examine  him  as  to  his  Toluntary 
nomination  of  a  suitable  and  proper  person  as  guardian;  if  under 
fourteen,  shall  ascertain  who  is  entitled  to  the  guardianship,  and 
shall  name  a  competent  and  proper  person  as  guardian.  The 
court  shall  also  ascertain  the  amount  of  the  personal  property, 
and  the  gross  amount  of  value  of  the  rents  and  profits  of  the  real 
estate  of  the  infant  during  his  minority,  and  shall  also  ascertain 
the  sufficiency  of  the  security  offered  by  the  guardian. 

Rnle  64.   Bond  of  a  areneral  arnardian. 

The  security  to  be  given  by  the  general  guardian  of  an  infant 
shall  be  a  bond,  in  a  penalty  of  double  the  amount  of  the  per* 
sonal  estate  of  his  ward,  and  of  the  gross  amount  or  talue  of  the 
rents  and  profits  of  the  real  estate  during  his  minority,  together 
with  at  least  two  sufiicient  sureties,  each  of  whom  shall  be  worth 
the  amount  specified  in  the  penalty  of  the  bond,  over  and  above 
all  debts;  or,  instead  of  personal  security,  the  guardian  may  give 
security  by  way  of  mortgage  on  improved  and  unincumbered  real 
property,  of  the  value  of  the  penalty  of  his  own  bond  only.  But 
the  court,  in  its  discretion,  may  vary  the  security,  where,  from 
special  circumstances,  it  may  be  found  for  the  interest  of  the  in- 
fant, and  may  direct  the  principal  of  the  estate,  or  any  part 
thereof,  to  be  invested  in  the  stocks  of  the  State  of  New  York, 
or  of  the  United  States,  or  with  any  trust  company  which  shall 
have  been  designated  as  a  depository  for  such  moneys  or  on  bond 
and  mortgage,  upon  unincumbered  improved  property  of  at  least 
double  the  value  of  the  amount  invested,  to  be  shown  to  the  sat- 
isfaction of  the  court,  for  the  benefit  of  the  infant;  and  that  the 
interest  or  income  thereof,  only,  be  received  by  the  guardian. 

Rvle  66.  Sale  of  real  estate  of  infants,  lunatics^  etc«| 
contents  of  petition. 

The  petition  in  proceedings  to  sell,  mortgage  or  lease  real  estate 
belonging  to  an  infant  or  lunatic,  idiot  or  habitual  drunkard,  shall 
state,  besides  the  particular  grounds  for  a  sale,  mortgage  or  lease 
of  the  property,  and  the  other  matters  required  by  the  Code,  the 
age  and  residence  of  the  infant  lunatic,  idiot  or  habitual  drunk- 
ard, and  the  name  and  residence  of  the  person  proposed  as  a 
special  guardian  or  committee,  the  relationship,  if  any,  which  he 
bears  to  the  infant,  lunatic,  idiot  or  habitual  drunkard,  and  the 
security  proposed  to  be  given;  and  also  whether  any  previous  ap- 
plication has  been  made,  and,  if  so,  the  time  thereof,  and  what 
disposition  was  made  of  the  same. 

Rnle  66.    Referee's  report  on  petition  to  sell,  ete. 

The  referee  appointed  on  such  petition  must  report  as  to 
whether  a  sale,  mortgage  or  lease  of  the  premises  (or  any  and 
what  portion  thereof),  would  be  beneficial  to  the  infant,  lunatic, 
idiot  or  habitual  drunkard,  and  the  particular  reason  therefor, 
and  whether  the  infant,  lunatic,  idiot  or  habitual  drunkard  is  in 
absolute  need  of  having  some  and  what  portion  of  the  proceeds 
of  such  sale,  mortgage  or  lease,  for  a  purpose  provided  in  section 
2348  of  the  Code,  in  addition  to  what  he  might  earn  by  his  own 
exertions;  and  such  referee  shall  also  ascertain  and  report  th« 
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Rules  49-52    GENERAL  RULES  OF  PRACTICB. 

Rvlft  40.    GnardiaAS  ad  litem. 

No  person  shall  be  appointed  guardian  ad  litem,  either  on  the 
application  of  the  infant  or  otherwise,  unless  he  be  the  general 
guardian  of  such  infant,  or  is  fully  competent  to  understand  and 
protect  the  rights  of  the  infant,  and  has  no  interest  adverse  to 
that  of  the  infant,  and  is  not  connected  in  business  with  the  at- 
torney or  counsel  of  the  adverse  partJ^  And  no  person  phall  be 
appointed  such  guardian  who  is  not  of  sufficient  ability  to  answer 
to  the  infant  for  any  damage  which  may  be  sustained  by  his 
negligence  or  misconduct  in  the  defense  or  prosecution  of  the 
suit,  and  such  ability  shall  be  shown  by  affidavit  stating  facts  in 
respect  thereto.  And  no  person  shall  be  ap|K)inted  guardian  ad 
litem  who  is  nominated  by  the  adverse  party, 

Rnle  60.  Gaardinn  ad  litem,  duties,  compensation;  affi- 
davit to  entitle  guardian  to  compensation. 

It  shall  be  the  duty  of  every  attorney  or  officer  of  the  court  to 
act  as  the  guardian  of  any  infant  defendant,  in  any  suit  or  pro- 
ceeding against  him,  whenever  appointed  for  that  purpose  by  an 
order  of  this  court.  And  it  shall  be  the  duty  of  such  guardian  to 
examine  into  the  circumstances  of  the  case,  so  far  as  to  enable 
him  to  make  the  proper  defense,  when  necessary  for  the  protec- 
tion of  the  rights  of  the  infant;  and  he  shall  be  entitled  to  such 
compensation  for  his  services  as  the  court  may  deem  reasonable. 
But  no  order  allowing  compensation  to  guardians  ad  litem  shall 
be  made,  except  upon  an  affidavit  to  be  made  by  such  guardian, 
if  an  attorney  of  the  court,  or  if  the  guardian  be  not  an  attorney, 
then  an  affidavit  to  be  made  by  an  attorney  of  the  court  who  has 
acted  in  the  matter  in  behalf  of  sucli  guardian,  showing  that  he 
has  examined  into  the  circumstances  of  the  case,  and  has,  to  the 
best  of  his  ability,  made  himself  acquainted  with  the  rights  of 
his  ward,  and  that  such  guardian  has  taken  all  the  steps  neces* 
sary  for  the  protection  of  such  rights,  to  the  best  of  his  knowl- 
edge, and  as  he  believes,  stating  what  has  been  done  by  him  for 
the  purpose  of  ascertaining  the  rights  of  the  ward. 

Rnle  61.    Gnardinn,  bond  of,  before  receiving-  property. 

No  guardian  ad  litem  for  an  infant  party,  unless  he  has  given 
security  to  the  infant  according  to  law,  shall  as' such  guardian, 
receive  any  money  or  property  belonging  to  such  infant,  or  which 
may  be  awarded  to  him  in  the  suit,  except  such  costs  and  ex- 
penses as  may  be  allowed  by  the  court,  to  the  guardian,  out  of 
the  fund,  or  recovered  by  the  infant  in  the  suit.  Neither  shall 
the  general  guardian  of  an  infant  receive  any  part  of  the  pro- 
ceeds of  a  sale  of  real  property  belonging  to  such  infant,  sold 
under  a  decree,  judgment  or  order  of  the  court,  until  the  guardian 
has  given  such  further  security  for  the  faithful  discharge  of  his 
trust  as  the  court  may  direct. 

Rnle  62.    General  ornardian,  appointment  of. 

Except  in  cases  otherwise  provided  for  by  law,  for  the  purpose 
of  having  a  general  guardian  appointed,  the  infant,  if  of  the  age 
of  fourteen  years  or  upward,  or  some  relative  or  friend,  if  the 
infont  is  under  fourtoon.  may  present  a  petition  to  tho  court, 
stating  the  age  and  residence  of  the  infant,  and  the  name  and 
residence  of  the  person  proposed  or  nominated  as  guardian,  and 
^le  relationship,  if  any,  whi*h  s:iid  person  bears  to  the  infant, 
tad'^-he  nature,  situation  and  value  of  the  infant's  estate. 
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GBNBRAIi  RULES  OF  PRACTICE.    Roles  53-^ 

Rule  53.  Age  of  infant  and  ano«nt  of  property-  to  bo 
aseertained  by  court* 

Upon  presenting  the  petition,  the  court  shall,  by  inspection  or 
otherwise,  ascertain  the  age  of  the  infant,  ana  if  of  the  age  of 
fourteen  years  or  upward,  shall  examine  him  as  to  his  voluntary 
nomination  of  a  suitable  and  proper  person  as  guardian;  if  under 
fourteen,  shall  ascertain  who  is  entitled  to  the  guardianship,  and 
shall  name  a  competent  and  proper  person  as  guardian.  The 
court  shall  also  ascertain  the  amount  of  the  personal  property, 
and  the  gross  amount  of  value  of  the  rents  and  profits  of  the  real 
estate  of  the  infant  during  his  minority,  and  shall  also  ascertain 
the  sufficiency  of  the  security  offered  by  the  guardian. 

Rale  54.    Bond  of  a  areneral  flrnardian. 

The  security  to  be  given  by  the  general  guardian  of  an  infant 
shall  be  a  bond,  in  a  penalty  of  double  the  amount  of  the  per- 
sonal estate  of  his  ward,  and  of  the  gross  amount  or  Value  of  the 
rents  and  profits  of  the  real  estate  during  his  minority,  together 
with  at  least  two  sufficient  sureties,  each  of  whom  shall  be  worth 
the  amount  specified  in  the  penalty  of  the  bond,  over  and  above 
all  debts;  or,  mstead  of  personal  security,  the  guardian  may  give 
security  by  way  of  mortgage  on  improved  and  unincumbered  real 
prope'rty,  of  the  value  of  the  penalty  of  his  own  bond  only.  But 
the  court,  in  its  discretion,  may  vary  the  security,  where,  from 
special  circumstances,  it  may  be  found  for  the  interest  of  the  in- 
fant, and  may  direct  the  principal  of  the  estate,  or  any  part 
thereof,  to  be  invested  in  the  stocks  of  the  State  of  New  York, 
or  of  the  United  States,  or  with  any  trust  company  which  shall 
have  been  designated  as  a  depository  for  such  moneys  or  on  bond 
and  mortgage,  upon  unincumbered  improved  property  of  at  least 
double  the  value  of  the  amount  invested,  to  be  shown  to  the  sat- 
isfaction of  the  court,  for  the  benefit  of  the  infant;  and  that  the 
interest  or  income  thereof,  only,  be  received  by  the  guardian. 

Rule  6S.  Sale  of  real  estate  of  Infants,  Innatlcs^  etc| 
contents  of  petition. 

The  petition  in  proceedings  to  sell,  mortgage  or  lease  real  estate 
belonging  to  an  infant  or  lunatic,  idiot  or  habitual  drunkard,  shall 
stj^te,  besides  the  particular  grounds  for  a  sale,  mortgage  or  lease 
of  the  property,  and  the  other  matters  required  by  the  Code,  the 
age  and  residence  of  the  infant  lunatic,  idiot  or  habitual  drunk- 
ard, and  the  name  and  residence  of  the  person  proposed  as  a 
special  guardian  or  committee,  the  relationship,  if  any,  which  he 
bears  to  the  infant,  lunatic,  idiot  or  habitual  drunkard,  and  the 
security  proposed  to  be  given;  and  also  whether  any  previous  ap- 
plication has  been  made,  and,  if  so,  the  time  thereof,  and  what 
disposition  was  made  of  the  same. 

Rule  66.    Referee's  report  on  petition  to  sell,  ete. 

The  referee  appointed  on  such  petition  must  report  as  to 
whether  a  sale,  mortgage  or  lease  of  the  premises  (or  any  and 
what  portion  thereof),  would  be  beneficial  to  the  infant,  lunatic, 
idiot  or  habitual  drunkard,  and  the  particular  reason  therefor, 
and  whether  the  infant,  lunatic,  idiot  or  habitual  drunkard  is  in 
absolute  need  of  having  some  and  what  portion  of  the  proceeds 
of  such  sale,  mortgage  or  lease,  for  a  purpose  provided  in  section 
2348  of  the  Code,  in  addition  to  what  he  might  earn  by  his  own 
exertions;  and  such  referee  shall  also  ascertain  and  report  th« 
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Talna  of  the  property  or  interest  to  be  disposea  of,  specifically,  as 
to  each  separate  lot  or  parcel,  and  whether  there  is  any  person 
entitled  to  dower  or  a  life  estate,  or  estate  for  years,  in  the  prem- 
ises, and  the  terms  and  conditions  on  which  it  should  be  sold. 

And  the  referee's  report  shall  give  such  further  facts  as  are 
necessary  or  proper  on  the  application. 

The  facts  in  relation  to  the  value  of  the  property  or  interest  to 
be  disposed  of  required  to  be  ascertained  and  reported  upon  by 
the  referee  most  be  proven  on  snch  reference  by  evidence  of  at 
least  two  disinterested  persons,  in  addition  to  that  of  the  peti- 
tioner, and  the  report  shall  not  refer  to  the  petition  or  any  other 
papers  for  a  statement  of  fact.    (As  amended  October  24,  1899.) 

Rule  S7.    Bond  of  special  flrnardian. 

Unless  the  court  otherwise  specially  directs,  the  security  re- 
quired on  a  sale  of  the  real  estate  of  an  infant  shall  be  a  bond 
«f  the  guardian,  with  two  sufficient  sureties,  in  a  penalty  of 
double  the  value  of  the  premises,  including  the  interest  on  such 
value  during  the  minority  of  the  infant,  each  of  which  sureties 
shall  be  worth  the  penalty  of  the  bond  over  and  above  all  debts, 
which  bond  shall  be  duly  acknowledged  and  accomi)anied  with 
affidavits  of  justification  made  by  the  sureties;  or  a  similar  bond 
of  the  guardian  only,  secured  by  a  mortgage  on  improved  and 
nnincumbered  real  estate,  within  the  State,  of  the  value  of  the 
penalty  of  such  bond. 

Rule  B8.  Proceeds  of  sale  must  be  brovarlit  Into  covrtt 
eoata. 

If  the  proceeds  of  the  sale  exceed  $500,  and  the  guardian  has 
not  given  security  by  mortgage  upon  real  estate,  he  shall  bring 
the  proceeds  into  court,  or  invest  the  same  under  the  direction 
of  the  court,  for  the  use  of  the  infant;  and  the  guardian  shall 
only  be  entitled  to  receive  so  much  of  the  interest  or  income 
thereof,  from  time  to  time,  as  may  be  necessary  for  the  support 
and  maintenance  of  the  infant,  without  the  order  of  the  court. 
If  the  infant's  interest  in  the  property  does  not  eiceed  $1,000, 
the  whole  costs,  including  disbursements,  shall  not  exceed  twenty- 
five  dollars,  and  referee's  fees  not  exceeding  ten  dollars.  Where 
several  infants  are  interested  in  the  same  premises  as  tenants 
in  common,  the  application  in  behalf  of  all  shall  be  joined  in  the 
same  petition,  although  they  may  have  several  general  guardians; 
and  there  shall  be  but  one  reference  to  ascertain  the  propriety 
of  a  sale  as  to  all,  and  but  one  bill  of  costs  shall  be  allowed. 

Rule  59.  IVhen  proceeds  to  be  paid  to  general  flrnardlant 
petition  therefor. 

No  moneys  arising  from  the  sale  of  the  real  estate  of  an  infant 
shall  be  paid  over  to  his  general  guardian,  except  so  much  thereof, 
or  of  the  interest  or  income,  from  time  to  time,  as  may  be  neces- 
sary  for  his  support  or  maintenance,  unless  such  guardian  has 
previously  given  sufficient  security  on  improved  and  unincum- 
bered real  estate,  to  account  to  the  infant  for  the  same,  in  the 
usual  form. 

No  order  shall  be  made  for  the  payment  of  any  such  moneys 
to  any  person  claiming  the  same,  except  upon  petition,  accom- 
panined  by  a  certified  copy  of  the  order,  in  pursuance  of  which 
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the  money  was  brought  into  court,  together  with  a  statement  of 
the  county  treasurer,  city  chamberlain,  or  other  depository  of  th« 
money,  showing  the  proHent  state  and  amouut  of  the  fund,  sepa- 
rating the  principal  and  interest,  and  showing  the  amount  of 
t-nch;  and  the  court  may  take  such  proof  of  the  truth  of  the 
mattei*s  statcnl  in  tlie  petition  as  shall  be  deemed  proper,  or  may 
refer  the  same  to  a  suitable  referee  to  take  proof  and  report 
thereon. 

Rule  QO.  RefeFence  on  failure  to  aiui-vrer  on  inertsas% 
foreolosnrei  Jndflrmei&t. 

If,  in  an  action  to  foreclose  a  mortgage,  the  defendant  fails  to 
answer  within  the  time  allowed  for  that  purpose,  or  the  right  of 
the  plaintiff,  as^  stated  in  the  complaint,  is  admitted  by  the 
answer,  the  plaintiff  may  have  an  order  referring  it  to  some 
suitable  person  as  referee,  to  compute  the  amount  due  to  the 
plaintiff,  and  to  such  of  the  defendants  as  are  prior  incum- 
brancers of  the  mortgaged  premises,  and  to  examine  and  report 
whether  the  mortgaged  premises  can  be  sold  in  parcels,  if  the 
whole  amount  secured  by  the  mortgage  has  not  become  due. 
If  the  defendant  is  an  infant,  and  has  put  in  a  general  answer 
by  his  guardian,  or  if  any  of  the  defendants  are  absentees  the 
order  of  reference  shall  also  direct  the  person  to  whom  it  iff 
referred  to  take  proof  of  the  facts  and  circumstances  stated  in 
the  complaint,  and  to  examine  the  plaintiff  or  his  agent,  on 
oath,  as  to  any  payments  which  have  been  made,  and  to  com- 
pute the  amount  due  on  the  mortgage,  preparatory  to  the  ap- 
plication for  judgment  of  foreclosure  and  sale. 

When  no  answer  is  put  in  by  tlie  defendant,  within  the  time 
allowed  for  that  purpose,  or  any  answer  denying  any  material 
facts  of  the  complaint,  the  plaintiff,  after  the  cause  is  in  readi- 
ness for  trial,  as  to  all  the  defendants,  may  apply  for  judgment, 
at  any  Special  Term,  upon  due  notice  to  such  of  the  defendants 
as  have  appeared  in  the  action,  and  without  putting  the  cause  on 
the  calendar. 

The  plaintiff,  in  such  case,  when  he  moves  for  judgment,  must 
show,  by  atlidavit  or  otherwise,  whetht^r  any  of  the  defendants 
who  have  not  appeared  are  absentees;  and.  if  so,  he  must  produce 
the  rei)ort  as  to  the  proof  of  the  facts  and  circumstances  stated 
in  the  complaint,  and  of  the  examination  of  the  plaintiff  or  his 
agent,  on  oath,  as  to  any  paj'ments  which  have  been  made.  And 
in  all  foreclosure  cases  the  plaintiff,  when  he  moves  for  judg- 
ment, must  show  by  affidavit,  or  by  the  certificate  of  the  clerk 
of  the  county  in  which  the  mortgaged  premises  are  situated, 
that  a  notice  of  the  pendency  of  the  action,  containing  the  names 
of  the  parties  thereto,  the  object  of  the  action,  and  a  description 
of  the  property  in  that  county  affected  thereby,  the  date  of  the 
mortgage,  and  the  parties  thereto,  and  the  time  and  place  of 
recording  the  same,  has  been  filed  at  least  twenty  days  betore 
such  application  for  judgment,  and  at  or  after  the  time  of  filing 
of  the  complaint,  as  required  by  law. 

Rule  HI.  Jncljinent  for  nale  on  foreclOHnre,  -what  to  con« 
tain;  dl»poiiltioA  of  nariilas  money)  referee. 

In  every  judgment  for  the  sale  of  mortgaged  premises,  the 
description  and  particular  boundaries  of  the  property  to  be  sold, 
so  far,  at  least,  as  the  same  can  be  ascertained  from  the  mort- 
gage, shall  be  inserted.     And,  unless  otherwise  specially  ordered 
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by  the  court,  the  judgment  shall  direct  that  the  mortgaged 
premiHes,  or  bo  much  thereof  as  may  be  sufficient  to  discharge 
the  mortgage  debt,  the  expenses  of  the  sale  and  the  costs  of  the 
action,  as  provided  by  sections  162(>  and  1776  of  the  Code,  and 
which  may  be  sold  separately  without  material  injury  to  the 
parties  interested,  be  sold  by  or  under  the  direction  of  the  sheriff 
of  the  county,  or  a  referee,  and  that  the  plaintiff,  or  any  other 
party,  may  become  a  purchaser  on  such  sale;  that  the  sheriff 
or  referee  execute  a  deed  to  the  purchaser;  that  out  of  the 
proceeds  of  the  sale,  unless  otherwise  directed,  he  pay  the  ex- 
penses of  the  sale,  as  provided  in  section  1670  aforesaid,  and 
that  he  pay  to  the  plaintiff,  or  his  attorney,  the  amount  of  his 
debt,  interest  and  coats,  or  so  much  us  the  purchase  money  will 
pay  of  the  same  and  that  he  take  the  receipt  of  the  plaintiff,  or 
his  attorney,  for  the  amount  so  paid,  and  file  the  same  with  his 
report  of  sale,  and  that  the  purchaser  at  sut-h  sale  be  let  into 
possession  of  the  premises  on  production  of  the  deed. 
AH  surplus  moneys  arising  from  the  sale  of  mortgaged  premises, 
'  under  any  judgment,  shall  be  paid  by  the  sheriff  or  referee 
making  the  sale  within  five  days  after  the  same  shall  be  received 
and  be  ascertainable,  in  the  city  of  New  York  to  the  chamberlain 
of  the  said  city,  and  in  other  counties  to  the  treasurer  thereof, 
unless  otherwise  sp»'cially  directed,  subject  to  the  further  order 
of  the  court,  and  every  judgment  in  foreclosure  shall  contain 
such  directions,  except  where  other  provisions  are  specially  made 
by  the  court.  No  report  of  a  sale  shall  be  filed  or  confirmed, 
uaiess  accompanied  with  a  proi)er  voucher  for  the  surplus  moneys, 
and  showing  that  they  have  been  paid  over,  deposited  or  disposed 
of  in  pursuance  of  the  judgment.  The  referee  to  be  appointed  in 
foreclosure  cases,  to  compute  the  amount  due,  or  to  sell  mort- 
gaged premises,  shall  be  selected  by  the  court,  and  the  court 
shall  not  appoint  as  such  referee  a  person  nominated  by  the 
party  to  .the  action  or  his  counsel. 

Rule  02.  Sale  of  Inncln  In  the  cltlen  of  New  York,  Brook- 
lyn nnd  Buffalo  under  Jadft-ment  or  order. 

Where  lands  in  the  county  of  New  York  or  the  county  of 
Kings  are  sold  under  a  decree,  ord(»r  or  judgment  of  any  court, 
they  shall  be  sold  at  public  auction,  lM*t\voen  eleven  o'clock  in 
the  forenoon  and  three  o'clock  in  the  afternoon,  unless  otherwise 
specifically  directed. 

Notice  of  such  sale  must  be  given,  nnd  the  sale  must  be  had, 
as  prescribed  in  section  1()78  of  the  Code.  ^ 

Such  sales  in  the  county  of  New  York,  unless  otherwise 
specifically  directed,  shall  take  place  at  the  Exchange  Sales 
Rooms,  now  located  at  Nos.  14  and  16  Vezey  Street  in  the  city 
of  rsew    I'ork. 

The  Appellate  Division  of  the  Supreme  Court  in  the  First  De- 
partment is  authorized  to  change  the  place  at  wln<  li  saui  sales 
shall  be  ujuile,  may  make  rules  and  regulations  in  it- !a lion  thereto 
and  may  dosi^'naie  the  auctioneers  or  persons  wiio  snail  make 
the  san.c. 

SUv'h  sMos  in  the  liiy  of  l^uffalo,  shall  on  and  after  May  1st, 
1896,  takij  place  at  llie  Real  Estate  Exchange  ro.m.s,  between 
the  hours  of  nine  and  eleven  in  the  forenoon,  and  twt>  and  three 
o'clock  in  the  afternoon,  unless  the  court  ordering  the  sales  shall 
otherwise  dircrt.  Such  .sales  shall,  however,  be  made  subject 
to  such  regulations  a.s  the  .lustices  of  the  Supreme  Court  of  tho 
Kighth  Di&»Lrict  shall  eblablisU.     (As  amended  October  24,  181)9.) 
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Rule  63.  Morfflraire  and  nsMlsnineiits  to  be  filed  or  fo* 
eorded  before  conveyance. 

Whenever  a  sheriff  or  referee  sells  mortgaged  premises  under 
a  decree  or  order,  or  judgment  of  the  court,  it  Hhall  be  the  duty 
of  the  plaintiff,  before  a  deed  is  executed  to  the  purchaser,  to 
file  such  mortgage  and  any  assignment  thereof  in  the  office  of 
the  clerk,  unless  such  mortgage  and  assignments  have  been  duly 
proved  or  acknowledged,  so  as  to  entitle  the  same  to  be  recorded; 
in  which  case,  if  it  has  not  been  already  done,  it  shall  be  the 
duty  of  the  plaintiff  to  cause  the  same  to  be  recorded  at  full 
length,  in  the  county  or  counties  where  the  lands  so  sold  are 
situated,  before  a  deed  is  executed  to  the  purchaser  on  the  sale; 
the  expense  of  which  filing  or  recording,  and  the  entry  thereof, 
shall  be  allowed  in  the  taxation  of  costs;  and,  if  filed  with  the 
clerk,  he  shall  enter  in  the  minutes  the  filing  of  such  mortgage 
and  assignments,  and  the  time  of  filing.  But  this  rule  shall  not 
extend  to  any  case  where  the  mortgage  or  assignments  appear, 
by  the  pleadings  or  proof  in  the  suit  commenced  thereon,  to  nave 
been  lost  or  destroyed. 

Rule  64.  Application  for  anrpl^is  moneysi  reference) 
•earebes;  nniiatlBfled  liens. 

On  filing  the  report  of  the  sale,  any  party  to  the  suit,  or  any 
person  who  had  a  lien  on  the  mortgaged  premises  at  the  time  of 
the  sale,  upon  filing  with  the  clerk  where  the  report  of  sale  is 
filed  a  notice,  stating  that  he  is  entitled  to  such  surplus  moneys 
or  iiome  part  thereof,  and  the  nature  and  extent  of  his  claim, 
may  have  an  ^order  of  reference  to  ascertain  and  report  the 
amount  due  to  him,  or  to  any  other  person,  which  is  a  hen  upon 
such  surplus  moneys,  and  to  ascertain  the  priorities  of  the 
several  liens  thereon;  to  the  end  that,  on  the  coming  in  and  con- 
firmation of  the  report  on  such  reference,  such  further  order 
may  be  made  for  the  distribution  of  such  surplus  moneys  as  may 
be  just.  The  referee  shall,  in  all  cases,  be  selected  by  the  court. 
The  owner  of  the  equity  of  redemption,  and  every  party  who 
appeared  in  the  cause,  or  who  shall  have  filed  a  notice  of  claim 
with  the  clerk,  previous  to  the  entry  of  the  order  of  reference, 
shall  be  entitled  to  service  of  a  notice  of  the  application  for  the 
reference,  and  to  attend  on  such  reference,  and  to  the  usual 
notices  of  subsequent  proceedings  relative  to  such  surplus.  But 
if  such  claimant  or  such  owner  has  not  appeared,  or  made  his 
claim  by  an  attorney  of  this  court,  the  notice  may  be  served 
by  putting  the  same  into  the  post-office,  directed  to  the  claimant 
at  his  place  of  residence,  as  stated  in  the  notice  of  his  claim, 
and  upon  the  owner  in  such  manner  as  the  court  may  direct.  All 
official  searches  for  conveyances  or  incnmbrancos,  made  in  the 
progress  of  the  cause,  shall  be  filed  with  the  judgment  roll,  and 
notice  of  the  hearing  shall  be  given  to  any  person  having  or 
appearing  to  have  an  unsatisfied  lien  on  the  moneys  in  such  man- 
ner as  the  court  shall  direct;  and  the  party  moving  for  the 
reference  shall  show,  by  affidavit,  what  unsatisfied  Iheus  appear 
by  such  official  searches,  and  whether  any,  and  what  other  un» 
satisfied  liens  are  known  to  him  to  exist. 

Rnle  65.    Partition  to  embrace  all  landu  In  common. 

Where  several  tracts  or  parcels  of  land  lying  within  this  State 
are  owned  by  the  same  persons  in  common  no  separate  action 
for  the  partition  of  a  part  thereof  only  shall  be  brought  without 
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the  consent  of  all  the  parties  interested  therein;  and,  if  brought 
without  such  consent,  the  share  of  the  plaintiff  may  be  chargt'd 
with  the  whole  cost  of  the  proceeding.  And  when  infants  are 
interested  the  petition  shall  state  whether  or  not  the  parties  own 
any  other  lands  in  common. 

Role  66.    Reference  as  to  title  of  premises. 

Where  the  rights  and  interests  of  the  several  parties,  as 
stated  in  the  complaint,  are  not  denied  or  controverted,  if  any 
of  the  defendants  are  infants  or  absentees,  or  unknown,  the 
plaintiff,  on  an  affidavit  of  the  fact,  and  notice  to  such  of  the 
parties  as  have  appeared,  may  apply  at  a  Special  Term,  for  an 
order  of  reference,  to  take  proof  of  the  plaintiff*H  title  and 
Interest  in  the  premises,  and  of  the  several  matters  set  forth  in 
the  complaint;  and  to  ascertain  and  report  the  rights  and  inter- 
ests of  the  several  parties  in  the  premises,  and  an  abstract  of  the 
conveyances  under  which  the  same  are  held.  Such  referee  and 
the  referee  appointed  to  sell  shall  in  all  cases  be  selected  by  the 
court.     (As  amended  October  24,   1905.) 

Rule  67.  Notice  of  stay  of  male  In  partition  or  fore- 
closure. 

No  order  to  stay  a  sale  under  judgment  in  partition  or  for  the 
foreclosure  of  a  mortgage  shall  be  granted  or  made  by  a  judge 
out  of  court,  except  upon  a  notice  of  at  least  two  days  to  the 
plaintiff's  attorney. 

Rule  68.  Money  In  court  paid  to  county  ireasnreri  de- 
posit by  treasurer. 

When  the  court  shall  make  special  directions  for  the  payment 
or  investment  of  money  pursuant  to  sections  744,  745  and  747 
uf  the  Code,  it  must  require  such  money  to  be  paid  to  or  invested 
by  such  trust  company  as  has  heretofore  boon  designated  by  the 
Supreme  Court,  or  as  shall  hereafter  be  designated  by  the  Appel- 
late Division  for  that  purpose. 

Any  trust  company  organized  under  the  laws  of  this  State  may 
apply  to  the  Appellate  Division  of  the  Su^jreme  Court,  in  the 
department  in  which  its  principal  office  is  situated,  to  be  desig- 
nated as  a  deposit  bank  for  such  moneys.  Upon  such  applica- 
tions the  court  shall  direct  a  reference  to  ascertain  the  condition 
of  the  trust  company  making  such  application;  and  the  referee 
8o  appointed  shall  examine  the  securities  of  the  company  and 
shall  report  to  the  court  its  financial  condition  and  the  general 
nature  of  the  business  transacted  by  it,  specifying  in  such  report 
the  amount  of  all  obligations  or  liabilities  of  the  company,  the 
nmount  of  its  capital  stock  outstanding,  the  general  nature  of  its 
investment  and  the  amount  of  its  surplus.  If  it  shall  appear 
from  such  report  to  the  satisfaction  of  the  court  that  moneys 
deposited  in  such  company  would  be  safe  and  the  company  should 
be  designated  as  such  depository,  the  court  may  in  its  discretion 
designate  such  compauy  as  a  deposit  bank  for  such  moneys. 
The  expenses  of  such  reference  shall  be  paid  by  the  corporation 
making  the  iipplication,  and  before  ordering  the  reference  the 
court  may  require  a  sufficient  sum  to  pay  such  expenses  to  be 
deposited  in  court. 

Whenever,  by  order  or  judgment,  moneys  are  to  be  brought 
into  court,  it  shall  be  the  duty  of  the  attorney  on  whose  motion 
the  same  are  to  be  so  brought  into  oourt,  to  file  with  the  county 
Measurer  or  with  the  bank  or  company  to  whom  the  same  are  to 
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be  paid  according?  to  the  sftid  order  or  judgment  or  according  to 
the  practice  of  the  court,  a  certified  copy  of  said  order  or  judg- 
ment. The  court  may,  however,  direct  that  only  a  specific 
part  of  the  same  need  be  filed,  which  part  shall  be  sufficient  to 
show  to  whom  the  moneys  so  broui?ht  into  court  belong. 

In  all  cases  provided  for  by  this  rule,  arising  in  the  city  and 
county  of  New  York,  the  chamberlain  of  said  city  shall  be  the 
officer  indicated  bf  the  w^ords  **  county  treasurer. 

Rule  00.  Order  for  payment  out  of  court)  aeeounts  iritb 
trust  eompamle*;  draft  to  be  coanteralKned  by  Jiistleei 
-vrbat  to  be  stated  in  draft. 

Orders  upon  the  banks  or  other  companies  for  the  payment  of 
moneys  out  of  court  shall  be  made  to  the  order  of  the  person 
entitled  thereto,  or  of  his  attorney  duly  authorized,  and  shall 
specify  in  what  particular  suit  or  on  what  account  the  money  is 
to  be  paid  out,  and  the  time  when  the  order  authorizing  such 
payment  was  made.  No  order  in  any  pending  action,  for  the 
payment  of  money  out  of  court,  shall  be  made,  except  on  regular 
notice  or  order  to  show  cause,  duly  served  on  the  attorneys  of 
all  the  parties  who  have  appeared  therein,  or  filed  notice  of  claim 
thereto.  When  moneys  are  deposited  by  the  order  of  the  court 
in  any  trust  company,  the  entry  of  such  deposit  in  the  books  of 
the  company  shall  contain  a  snort  reference  to  the  title  of  the 
cause  or  matter  in  which  such  deposit  is  directed  to  be  made, 
and  specifying  also  the  time  from  which  the  interest  or  accumu- 
lation on  such  deposit  is  to  commence,  where  it  does  not  com- 
mence from  the  date  of  such  deposit.  The  secretary  of  the  com- 
pany shall  transmit  to  the  Appellate  Division  of  the  Supreme 
Court  in  the  department  in  which  the  trust  company  is  located 
in  each  place  a  statement  of  the  accounts  in  each  department, 
showing  the  amount,  on  the  first  day  of  January,  including  the 
interest  or  accumulation  on  the  sum  deposited  to  the  credit  of 
each  cause  or  matter. 

In  every  draft  upon  the  trust  companj^  by  the  county  treasurer 
or  chamberlain,  for  moneys  deposited  with  the  said  company,  or 
for  the  interest  or  accumulation  on  such  moneys,  the  title  of  the 
cause  or  matter  on  account  of  which  the  draft  is  made,  and  the 
date  of  the  order  authorizing  such  draft  shall  be  stated,  and  the 
draft  shall  be  made  payable  to  the  order  of  the  person  or  persons 
entitled  to  the  money,  or  of  his  or  their  attorney,  who  is  named 
in  the  order  of  the  court  authorizing  such  draft.  Any  attorney 
or  other  person  procuring  an  order  for  the  payment  of  money  out 
of  court  shall  obtain  two  certified  copies  of  the  order,  both  to  be 
countersigned  by  the  judge  granting  the  same;  one  copy  shall  be 
filed  with  the  county  treasurer  and  the  other  shall  accompany 
the  draft  drawn  upon  the  depository  and  be  filed  with  it,  and 
the  several  banks  and  other  depositories  having  trust  funds  of 
the  court  on  deposit,  are  forbidden  to  pay  out  any  of  such  funds 
without  the  production  and  filing  of  such  certified  and  counter- 
signed copy  order.  This  provision  is  not  intended  to  dispense 
with  any  of  the  requirements  of  this  rule,  as  to  the  form  of  the 
draft,  nor  to  apply  to  a  case  where  periodical  payments  are 
directed  to  be  made,  as  provided  frir  by  the  last  sentence  of  said 
rule,  after  the  first  payment  from  such  fund  shall  have  been 
made  under  an  order  of  the  court  in  the  manner  herein  specified. 
Where  periodical  payments  are  directed  to  be  made  out  of  a  fund 
deposited  with  such  company,  the  delivery  to  the  secretary  of 
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the  rcT^^'^"-"^  ^'  -"^  '*"^  •^'  '^^«  ''♦^:'-'»  anthorizing  the  several 
payments  shall  be  sufficfeht  to  authorize  the  payment  of  subse- 
quent drafts  in  pursuance  of  such  order. 

Rule  70.    Groft*  •nm  In  payment  of  life-e«tate. 

Whenever  a  party,  as  a  tenant  for  life,  or  by  the  courtesy,  or 
In  dower,  Is  enliiled  to  the  annual  interest  or  income  of  any 
sum  paid  into  court  and  invested  in  permanent  securities,  such 
party  shall  be  charged  with  the  expense  of  investing  such  sum, 
and  of  receiving  and  paying  over  the  interest  or  income  thereof; 
but  if  such  party  is  willing,  and  consents  to  accept  a  gross  sum 
in  lieu  of  such  annual  interest  or  income  for  life,  the  same  shall 
be  estimated  according  to  the  then  value  of  an  annuity  of  five 
per  cent,  on  the  principal  sum,  during  the  probable  life  of  such 
person,  according  to  the  Carlisle  Table  of  Mortality.  (As 
amended   October  24,   1905.) 

Rule  71.  Fc^es  on  Inqnlsltlon  of  lunacyi  special  order  of 
the  court}  when  necessary,  to  pay  costs. 

Oto  the  execution  of  a  commission  of  lunacy,  etc.,  the  commis- 
sioners, for  every  day  they  are  necessarily  employed  in  hearing 
the  testimony  and  taking  the  inquisition,  shall  be  entitled  to  an 
allowance  to  be  fixed  by  the  court,  not  exceeding  ten  dollars  for 
each  day  to  each  of  such  commissioners. 

Where  the  costs  and  expenses  exceed  $250,  besides  witness  fees 
and  allowances  to  commissioners,  the  committee  shall  not  be  at 
liberty  to  pay  the  same  out  of  the  estate  in  his  hands,  without 
a  special  order  of  the  court  upon  notice  to  all  parties  who  have 
appeared  in  such  proceedings,   directing  such   payment. 

Rule  72.  Divorce  or  separation,  action  fort  reference 
on  defanlt;  nTerments  In  coniplnlntj  plaintiff  to  be  ex- 
amined on  oath.. 

When  an  action  is  brought  to  obtain  a  divorce  or  separation,  or 
to  declare  a  marriage  contract  void,  the  court  shall  in  no  case 
order  the  reference  to  a  referee  nominated  by  either  party  nor 
to  a  referee  agreed  upon  by  the  parties,  nor  without  proof  by 
affidavit  conformable  to  the  rules  relating  to  the  manner  and 
proof  of  the  service  of  the  summons  and  complaint.  Notice  of 
appearance  and  retainer  shall  not  be  sufficient  to  excuse  such 
proof. 

When  the  action  is  for  a  divorce  on  the  ground  of  adultery, 
unless  it  be  averred  in  the  complaint  that  the  adultery  charged 
was  committed  without  the  consent,  connivance,  privity  or  pro- 
curement of  the  plaintiff;  that  five  years  have  not  elapsed  smce 
the  discovery  of  the  fact  that  such  adultery  had  been  committed, 
and  that  the  plaintiflF  has  not  voluntarily  cohabited  with  the 
defendant  since  such  discovery;  and,  also,  where,  at  the  time  of 
the  offense  charged,  the  defendant  was  living  in  adulterous  inter- 
course with  the  person  with  whom  the  offense  is  alleged  to  have 
been  committed;  that  five  years  have  not  elapsed  since  the  com- 
mencement of  such  adulterous  intercourse  was  discovered  by  the 
plaintiff,  and  the  complaint  containing  such  averments  be  verifieu 
by  the  oath  of  the  plaintiff  in  the  manner  prescribed  by  the  Code, 
judgment  shall  not  be  rendered  for  the  relief  demanded  until  the 
plaintiff's  affidavit  be  produced  stating  the  above  facts. 

In  an  action  for  a  divorce  or  for  the  annulment  of  a  marriage, 
where  the  defendant  fails  to  answer,  no  reference  shall  be  granted 
to  take  proof  of  the  facts  atated  in  the  complaint,  but  before  a 
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Jadgment  shall  be  granted  the  proof  of  such  facts  must  be  made 
to  the  court  in  opea  court  and  a  copy  of  the  eyidence  taken 
before  the  court  shall  be  written  out  and  filed  with  the  judgment 
roll  The  court  may,  however,  in  case  the  evidence  is  such  that 
the  public  interest  requires  that  the  examination  of  the  witnesses 
should  not  be  public,  exclude  all  persons  from  the  court  room 
except  the  parties  to  the  iction  and  their  counsel  and  the  wit- 
nesses, and  shall  order  such  evidence,  whem  filed  with  the  clerk, 
sealed  up  and  exhibited  only  to  the  parties  to  the  action  or  some 
one  specially  interested  upon  order  of  the  court. 

Rule  78*    DlToree,  Jndffment  by  default^  ^vben  granted. 

Before  judgment  by  default  shall  be  granted  in  an  action  to 
annul  a  marriage  on  the  ground  that  the  party  was  under  the 
age  of  legal  consent,  proof  must  be  made  showing  that  the  parties 
thereto  have  not  freely  cohabited  for  any  time  as  husband  and 
wife,  after  the  plaintiff  had  attained  the  age  of  consent.  If  the 
action  is  brought  to  annul  the  marriage,  on  the  ground  that  the 
plaintiff^s  consent  was  obtained  by  force  or  fraud,  the  plaintiff 
must  show  that  there  has  been  no  voluntary  cohabitation  between 
the  parties  as  man  and  wife;  and  if  it  is  brought  to  annul  a 
marriage  on  the  ground  that  the  plaintiff  was  a  lunatic,  proof 
must  be  produced  showing  that  tne  lunacy  still  continues;  or 
that  the  parties  have  not  cohabited  as  husband  and  wife  after  the 
plaintiff  was  restored  to  his  reason. 

Rule  74.   DiTorocy  ans^ver  In  OiOtlon* 

The  defendant  in  the  answer  may  set  up  the  adultery  of  the 
plaintiff,  or  any  other  matter  which  would  be  a  bar  to  a  divorce, 
separation,  or  the  annulling  of  a  marriage  contract;  and  if  an 
issue  is  taken  thereon.  It  shall  be  tried  at  the  same  time  aad  in 
the  same  manner  as  other  issues  of  fact  in  the  cause. 

Rule  75. '  ]>irltliiiaey  of  clilldren  on  divorce* 

On  a  complaint  filed  by  a  husband  for  a  divorce,  if  he  wishes 
to  question  the  legitimacy  of  any  of  the  children  of  his  wife,  the 
allegation  that  they  are  or  that  he  believes  them  to  be  illegiti- 
mate, shall  be  distinctly  made  in  the  complaint.  If,  upon  default, 
proofs  shall  be  taken  upon  the  question  of  legitimacy  as  well  as 
upon  the  other  matters  stated  in  the  complaint,  and  if  the  issue 
is  tried  by  a  jury,  an  issue  on  the  question  of  legitimacy  of  the 
children  shall  be  awarded  and  tried  at  the  same  time. 

Rnle  76.  Jndament  declarlnK  marrlaire  -rold,  or  arrant- 
inm  a  divorce  not  to  be  by  defanltt  copy  of  pleadlnflr  or 
tentlmony  not  to  be  fnrnl«bed|  Judgrnient  to  be  entered  by 
GOnrt. 

No  judgment  annulling  a  marriage  contract  or  granting  a 
divorce,  or  for  a  separation  or  limited  divorce,  shall  be  made  of 
course  by  the  default  of  the  defendant;  or  in  the  consequence  of 
any  neglect  to  appear  at  the  hearing  of  the  cause,  or  by  consent. 
Every  such  case  shall  be  heard  after  the  trial  of  the  issue,  or 
upon  the  coming  in  of  the  proofs  at  a  Special  Term  of  the  court; 
but  where  no  person  appears  on  the  part  of  the  defendant,  tfie 
details  of  evidence  in  adultery  causes  shall  not  be  read  in  public, 
but  shall  be  submitted  in  open  court.  No  officer  of  any  ooort, 
with  whom  the  proceedings  m  an  adultery  cause  are  filed,  on  or 
before  whom  the  testimony  is  taken,  nor  anj  clerk  of  sngh  officer^ 
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either  before  or  after  the  termination  of  this  suit,  shall  permit 
a  copy  of  any  of  the  pleadings  or  testimony,  or  of  the  substance 
of  the  details  thereof,  to  be  taken  by  any  other  person  than  a 
party  or  the  attorney  or  counsel  of  a  party,  who  has  appeared  in 
the  cause,  without  a  special  order  of  the  court. 

No  judgment  in  an  action  for  a  divorce  shall  be  entered  except 
upon  the  special  direction  of  the  court. 

Rule  77.  Receiver  of  debtor's  estate  |  pofrers  and  duties  i 
eosts. 

Every  receiver  of  the  property  and  effects  of  the  debtor  shall, 
unless  restricted  by  the  special  order  of  the  court,  have  general 
power  and  authority  to  sue  for  and  collect  all  the  debts,  demands 
and  rents  belonging  to  such  debtor,  and  to  compromise  and  settle 
such  as  are  unsafe  and  of  a  doubtful  character.  He  may  also 
sue  in  the  name  of  a  debtor,  where  it  is  necessarjr  or  proper  for 
him  to  do  so;  and  he  may  apply  for  and  obtam  an  order  of 
course  that  the  tenants  of  any  real  estate  belonging  to  the  debtor, 
or  of  which  he  is  entitled  to  the  rents  and  profits,  attorn  to  such 
receiver,  and  pay  their  rents  to  him.  He  shall  also  be  permitted 
to  make  leases,  from  time  to  time,  as  may  be  necessary,  for 
terms  not  exceeding  one  year.  And  it  shall  be  his  duty,  without 
any  unreasonable  delay,  to  convert  all  the  personal  estate  and 
effects  into  money;  but  he  shall  not  sell  any  real  estate  of  the 
debtor  without  the  special  order  of  the  court,  until  after  judg- 
ment in  the  cause.  He  is  not  to  be  allowed  for  the  costs  of  any 
suit  brought  by  him  against  an  insolvent  from  whom  he  is  un- 
able  to  collect  his  costs,  unless  such  suit  is  brought  by  order  of 
the  court,  or  by  the  consent  of  all  persons  interested  in  the  funds 
in  his  hands.  But  he  may,  by  leave  of  the  court,  sell  such  des- 
perate debts,  and  all  other  doubtful  claims  to  personal  property, 
at  public  auction,  giving  at  least  ten  days*  public  notice  of  the 
time  and  place  of  such  sale. 

Rale  78.    Salts  hy  receiver;  costs. 

Whenever  a  receiver,  appointed  under  proceedings  supple- 
mentary to  execution,  shall  apply  for  leave  to  bring  an  action, 
he  shall  present  and  file  with  nis  application  the  written  request 
of  the  creditor  in  whose  behalf  he  was  appointed,  that  such 
action  be  brought;  or  else  he  shall  give  a  bond  with  sufficient 
security  and  properly  acknowledged  and  approved  by  the  court,  to 
the  person  against  whom  the  action  is  to  be  brought,  conditioned 
for  the  payment  of  any  costs  which  may  be  recovered  against 
such  receiver.  And  leave  to  bring  action  shall  not  be  granted 
except  on  such  written  request  or  on  the  giving  of  such  security. 

In  all  other  cases  where  a  receiver  applies  to  the  court  for  leave 
to  bring  an  action,  he  shall  show  in  such  application  that  he  has 
sufficient  property  in  his  actual  possession  to  secure  the  person 
against  whom  the  action  is  to  be  brought  for  any  costs  which  he 
may  recover  against  such  receiver;  otherwise  the  court  may  re- 
quire the  receiver  to  give  such  bond  conditioned  for  the  payment 
of  costs,  and  with  such  security  as  Is  above  mentioned. 

Rale  79.    Wlio  mar  l>e  referee. 

Eixcept  in  cases  provided  for  by  section  1011  of  the  Code  of 
CTivil  Procedure,  no  person,  unless  he  is  an  attorney  of  the  courts 
in  good  standing,  shall  be  appointed  sole  referee  for  any  pur- 
poie  in  any  pending  action  or  proceeding.    Nor  shall  any  persoii 
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be  appointed  a  referee  who  is  the  partner  of  clerk  of  the  attorney, 
or  counsel,  of  the  party  in  whose  behalf  such  application  for  such 
appointment  is  made,  or  who  is  in  any  way  connected  in  business 
with  such  attorney  or  counsel*  or  wno  occupies  the  same  office 
with  such  attorney  or  counsel. 

Rule  80.  Seanestratlon  of  propertr  of  eorporattoni 
ifvrltere  motion  for  reeelTor  may  be  madei  removal  of 
receiver. 

All  motions  for  the  sequestration  of  the  property  of  corpora- 
tions, or  for  the  appointment  of  receiTers  thereof,  must  be  made 
in  the  judicial  district  in  which  the  principal  place  of  business  of 
said  corporations,  respectively,  is  situated,  except  that  in  actions 
brought  by  the  Attorney-General  in  behalf  of  the  people  of  this 
State,  when  it  shall  be  made  to  appear  that  such  sequestration 
is  a  necessary  incident  to  the  action,  and  that  no  receiver  has 
already  been  appointed,  a  motion  for  the  appointment  of  one  may 
be  made  in  anv  county  within  the  judicial  district  in  which  such 
action  is  triable.  No  motion  can  be  made,  or  other  proceeding 
had  for  the  removal  of  a  receiver,  elsewhere  than  in  the  judicial 
district  in  which  the  order  for  his  appointment  was  made.  And 
where  a  receiver  has  been  appointed,  his  appointment  shall  be 
extended  to  any  subsequent  suit  or  proceeding  relating  to  the 
same  estate  or  property  in  which  a  receiver  is  necessary. 

Rule  81.    Po-wer  of  receiver  to  employ  coansel. 

No  receiver  shall  have  power  to  employ  more  than  one  counsel, 
except  under  special  circumstances  and  in  particular  cases  re- 
quiring the  employment  of  additional  counsel,  and  in  such  cases 
only  upon  special  application  to  the  court,  showing  such  circum- 
stances by  his  petition  or  affidavit,  and  on  notice  to  the  party  or 
person  on  whose  behalf  or  application  he  was  appointed.  This 
rule  shall  apply  to  all  receivers,  present  and  future;  and  no  allow- 
ance shall  be  made  to  any  receiver  for  expenses  paid,  or  made, 
or  incurred  in  violation  of  this  rule. 

Rale  82.    Examination  of  a  party  before  trial. 

When  an  examination  is  required  under  sections  870,  871,  872 
of  the  Code  of  Civil  Procedure,  the  affidavit  shall  specify  the 
facts  and  circumstances  which  show,  in  conformity  with  subdi- 
vision 4  of  section  872,  that  the  examination  of  the  person  is 
material  and  necessary. 

Rule  88.    Courts  may  make  fnrtber  rales. 

The  Appellate  Division  in  each  department,  and  the  various 
courts  of  record,  may  make  such  further  rules  in  regard  to  the 
transaction  of  business  before  them  respectively,  not  inconsistent 
with  the  foregoing  rules  as  they  in  their  discretion  may  deem 
necessary. 

Rale  84.   Practice  in  cases  not  covered  by  tkese  fvIos. 

In  cases  where  no  provision  is  made  by  statute  or  by  these  rules 
the  proceedings  shall  be  according  to  the  customary  practice  as  it 
formerly  existed  in  the  Court  of  Chancery  or  Supreme  Court,  in 
cases  not  provided  for  by  statute  or  by  the  written  rules  of  those 
courts, 
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CARLISLE  TABLE  OF  MORTALITY. 
Tabls  showing  Ihs  value  of  an  annuity  of  %\  on  a  single  lije,  accord' 
ing   to   the   Carlisle   Tahle  of  Moricdity^   at  6  per  cent,   interest^ 
referred  to  in  General  Ruls  No.  70. 


Age. 

Number  of 
yeara'  pur- 
chase the 
annuitv  is 
worth. 

Age. 

Number  of 

year  8  pur 

chase  the 

annuity  is 

worth. 

Age. 

1    Number  of 

years'  pur 

chase  the 

annuity  Is 

worth. 

0 

12.083 
18.9:>5 
14.988 
15.824 
16.271 
16.590 
16.785 
16.7.0 
16.786 
16.742 
16.669 
16.581 
13.495 
18.406 
16.316 
16.237 
16.145 
16.067 
15.988 
16.9Q!> 
15.818 
15.727 
15.689 
15.526 
15.417 
15.:»4 
16.188 
15.065 
14.  M2 
14.827 
14.7253 
11.617 
14.506 
14.S«r 
15.260 

I*-,     ... 

14.127 
13.9^7 
13. W3 
18.604 
13.541 
13.88^ 
18.244 
13.101 
12.ft56 
12.805 
12.648 
12.480 
12.801 

i2.ior 

11.892 
11.660 
11.409 
11.154 
10.893 
10.624 
10.347 
10.063 
9.771 
9.478 
9.193 
8.940 
8.712 
8.487 
8.258 
8.016 
7.765 
7.503 
7.227 
6.941 
6.643 

70 

71     

72 

78 

74 

7o 

76 

77 

78 

79 

80 

81 

82 

88 

H4 

85 

86 

87 

88 

8J> 

90     

91 

90 

1                 6.880 

1 

'  86 

6.016 

2 

;  87 

1  38        

6.711 

8 

i                   5.434 

4 

'  89 

!                  5  liX) 

5 

40 

4.989 

6 

•  41 

4  ('92 

7     

42 

4.609 

8 

43 

'                   4.422 

9 

44 

4.210 

10 

45 

4.014 

11 

46  

47 

8.799 

13 

8.603 

18    

48 

1                   8.>106 

14 

49 

8.211 

15 

50 

8.009 

10 

fi\ ..... 

2. 8:  JO 

17 

52 

8.686 

18 

58 

8.597 

19.. 

54 

55. 

2.495 

20 

2.839 

21 

56.!!.!.!!' 

67,         .... 

8.321 

22 

2.418 

28 

B8     

9:3 

»1 

95 

96 

97 

ttS 

99        

2.517 

24 

69 

2.661 

25 

60. 

2.596 

S6 

61 

8.556 

27 

62 

2.438 

28 

6.^ 

8.278 

20 

64 

8.045 

5>0 

65      ...... 

100!! 

101 

102.. 

108 

1.624 

81 

(W. . . 

1.192 

82 

67 

0.75  J 

38 

6S 

09 

0.817 

81 

_      ^ 

RULES   FOR   COMPUTING   TUB   VALUE   OF  THE   LIFE 
ESTATE  OR  ANNUITY. 

Calculate  the  interest  at  5  per  cent,  fcir  one  year  upon  the  sum 
to  the  income  of  which  the  person  is  entitled.  Multi|)ly  this 
interest  by  the  number  of  years'  purcha.se  set  opposite  the  per- 
son'B  af?e  in  the  table,  and  the  product  is  tlie  grosij  value  of  tbe 
life-estate  of  such  persou  in  said  sum. 
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EXAMPLES. 

Suppose  a  widow*s  age  is  37,  and  she  is  entitled  to  dower  In 
real  estate  worth  $350.75.  One-third  of  this  is  $110,912/3. 
interest  on  $110.91  for  one  j'ear  at  5  per  cent,  (as  fixed  by  the 
TOth  Rule)  is  $5.85.  The  number  of  jears*  purchase  which  an 
annuity  of  $1  is  worth  at  the  age  of  3y,  as  appears  by  the  table, 
is  thirteen  years  and  843/1,000  parts  of  a  year,  which  multi- 
plied by  S5.85,  the  income  for  one  year,  gives  $80.98  and  a  frac- 
tion as  tne  gross  value  of  he"  right  of  dower. 

Suppose  a  man  whose  age  is  50  is  tenant  by  the  curtesy  in 
the  whole  of  an  estate  worth  $9,000.  The  annual  interest  on  the 
sum  at  5  per  cent,  is  $450.  The  number  of  years'  purchase 
which  an  annuity  of  $1  is  worth  at  the  age  of  50,  as  per  table, 
is  11.600  parts  of  a  year,  which,  multiplied  by  $450,  the  value 
of  one  year,  gives  $5,247  as  the  gross  value  of  his  life  estate  in 
the  premises,  or  the  proceeds  thereof. 

Note. — The  values  in  this  table  are  calculated  on  the  suppo- 
sition that  the  annnities  are  payable  yearly,  first  payment  due 
one  year  hence.  These  values,  with  those  for  joint  and  survi- 
vorship life  interest,  may  be  found  in  "  Commutation  Tables  for 
Joint  Annuities  and  Survivorship  Assurances  Based  on  the  Ttt- 
lisle  Mortality,  by  David  Chisholm."  London,  Charles  &  Edwin 
Layton,  1858. 
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(Tlw  retozenoM  are  to  tlie  immberi  of  tte  nlttil 

AdmUsion  of  AttorneTSi  Bote, 

certificates  on  • • 1 

Amdavlti 

to  be  foUoed  and  Indoned   ••• 19 

ct  merits  2S 

for  order  extending  time  • S4 

on  ex  parte  application,  statement  as  to  preylons  application K 

on  nM>tlon  to  change  renue   48 

to  entitle  goardlan  to  compensation  .... 00 

Afgreeaaentai 

between  parties  or  attomejra,  to  be  in  writing 11 

AllesaUonai 

in  pleadings,  to  be  marked • 18 

Allo^rancet 

applications    for   additional    46 

of  Umoi,  for  counsel   •••  47 

ABwrert 

in  action  for  divorce  74 

Appeals 

to  Appellate  DlTlsion,  papers  on.  where  filed 8 

to  be  placed  on  calendar,  In  what  order 89 

failure  of  appellant  to  appear 89 

papers  on,  to  be  furnished  by  appellant  41 

Appearance  i 

entry  of 9 

failure  of  appellant  to  make  89 

Application  I 

ex  parte,  affldarits  on,  to  contain  statement  as  to  prerioos  applica- 
tion    SB 

for  judgment,  on  failure  to  answer  26 

Arreati 

order  of,  petition  and  atDdavit  on,  to  be  filed  4 

grounds  for  granting,  to  be  stated  in 18 

if  defendant  Is  under,  case  preferred 86 

A«alirnmenta  s 

•f  mortgage  to  be  filed  or  recorded  before  conreyanca  on  foredonn..  68 

Attaclnaents  t 

petition  or  aflldavlts  on,  to  be  filed  4 

grounds  to  he  stated   18 

if  property  of  defendant  is  held  under,  case  preferred 86 

Attorneys  t 

•dmUwion  of 1 

certificates,  where  filed 1 

not  to  be  surety  on  undertaking 6 

change  of ^.  10 
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Bondt  Bole. 

of  gaardlan  before  recelying  property  ....'. • 51 

of  general  guardian &4 

of  special  guardian  • • ...••  Vt 

Bonds.   (See  Dndertaklngs.) 

Bookat 

to  be  kept  by  clerk  of  courts ••••. • ««••  T 

dlBCOTery  of 14 

form  of  application  for 16 

order  granting  appllcatloa 16 

order  to  operate  as  a  stay  of  proceeding 16 

Briefs  and  points  t 

when  exchanged  by  parties   • 41 

Calendar  t 

In  Appellate  Dirislon,  how  prepared 88 

Caset 

to  be  folioed  and  Indorsed  19 

when  niade 81 

when  serred ^ 82 

amendments   and  settlement  of    32 

failure  to  make 33 

evidence,   how  stated  in 84 

to  be  signed  and  served  86 

to  be  printed  and  indexed 43 

and  points,  number  to  be  f urniahed  to  the  court  43 

Claanarei 

o2  attorneys 10 

Cleric  of  conrtsi 

books  to  be  kept  by •••..••••••••••.••  7 

Complaints 

dismissed  for  neglect  to  bring  Issue  to  trial 86 

in  action  for  lUvorce,  what  to  contain   72 

allegation  In,  legitimacy  of  children  in  action  for  divorce 76 

Consents! 

to  payments  of  money  out  of  %ourt  to  be  acknowledged 12 

Corporation  t 

sequestration  of  property 80 

Counsel: 

time  allowed 47 

Depositions  -vrltliin  Statet 

compelling  witnesses  to  testify 17 

Discovery  t 

of  books,   papers  and  documents 14 

form  of  application  for  16 

order  granting  application    16 

order  to  operate  as  a  stay  of  proceedings • 16 

Divorce: 

service  of  summons  In  action  for 18 

complaint  in  action  for^  what  to  contain 72 

reference  In  action  for  72 

in  trial  of  action  for,  public  mny  be  excluded »•  72 

judgment  by  default,  when  granted   73 

answer  in  action  for  74 

allegation  of  legitimacy  of  children 76 

Judgment  in,  not  to  be  granted  of  course,  on  default 76 

copy  of  pleadings  or  testimony  not  to  be  furnished 76 

Ennmerated  motions: 

what  are ..»•  88 

(See  Motions.) 
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jLtlom 

of  m  party  before  trial  82 

fixceptionsi 

to  be  folioed  and  Indorsed  • X9 

when  made • • m-»» 91 

when  aerred 82 

aciendmeDts  and  settlement  of  •••••  88 

bill  of  OTldence  In  84 

I&zlilbltsi 

not  to  be  printed  at  length  ••••••  84 

Folio  t 

in  pleadings,  etc.,  to  be  onmbered • S8 

For  eclome  t 

of  mortgage,  reference  on  failure  to  answer 60 

Judgment,  on  failure  to  answer •. 60 

Judgment  for  sale  on,  what  to  contain 61 

surplus  moneys  arising  from  sale 61 

notice  of  stay  under  Judgment  for 67 

Oiiardlan  ad  litem  i 

requirements  for 48 

appointment  of 4S 

duties  of fiO 

compensation  of 60 

bond  of,   before  recelTlng  property 61 

appointment  of  general    62 

bond  of   general    • • 64 

bond  of  special 67 

Habitual  dranlcards.    (See  Infants.) 

Idiot*.    <8ee  Infants.) 

Infant  I 

guardian  ad  litem   • 46 

guardian,  general 62 

guardian,  special B7 

age  of.  to  be  ascertained  by  court 68 

property  of,  to  be  ascertained  by  court 63 

sale  of  real  estate  of  65 

proceeds  of,  to  be  brought  Into  court   68 

paid  to  general  guardian 60 

petition  for  payment  of  proceeds  60 

laJmictioiEi 

bonds,  petitions  and  affidaTlts  to  be  filed  4 

grounds  for  granting,  to  be  stated  in  • 13 

Inqnentai 

when  taken 28 

Interrovatoriea  i 

service  and  settlement  of  80 

Judarntents 

entry  and  docketing  of  8 

to  be  folioed  and  indorsed 19 

on  failure  to  answer,  application  for 26 

on  failure  to  answer  In  mortgage  foreclosure  proceedings 60 

for  sale  on  foreclosure,  what  to  contain 61 

for  paying  money  into  court  to  be  filed  with  county  treasurer  or  bank.  68 

dlYorce,  when  granted  by  default   78 

JvBiiceiit 

return  on  appeal 46 

Itiuacyt 

fees  on  twinlsltion  of • •••.•••••••••  Tl 
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livnatlc*.     (See  Infanti.) 

Marrlave,  annvlineiit  of*     (See  Dlforce.) 

Merits  s  Bide. 

affidavit  ef ••.••  St 

Money  t 

paid  Into  coart,  deposit  of fS 

order  for  payment  of,  out  of  court 69 

expense  of  Investment  of 70 

gross  sum  In  payment  of  life  estate  In TO 

Motions  t 

papers  to  be  specified  In  order • S 

non-enumerated,  certified  copies  of  ^pers  S 

to  strike  out  Irrelevant  matter  .* 22 

for  new  trial 91 

notice  of 87 

enumerated,   what   are 88 

non -enumerated,  what  are 88 

contested  when  not  heard  at  Trial  Term  88 

appeals  In  non-enumerated   80 

enumerated,  notice  for  what  day  40 

papers  furnished  at  Special  Term   40 

non-enumerated   In   Appellate   Division,    when  heard 44 

to  amend  Justice's  return  on  appeal,  wlien  to  be  noticed 46 

on  appeals,  time  allowed  counsel • 47 

for  appointment  of  receiver  80 

Mortirairet 

to  be  filed  or  recorded  before  cenTeyance  on  foreekMRiTO.** •  68 

Mortffaffe  foreclonnre.     (See  Forecloinre.) 

Non-ennmerated  motions  t 

what  are  •  • •••• •  88 

(See  Uottons.) 
Notes  of  Issues 

when  filed , 8d 

Notice  I 

of  non-enumerated  motions 21 

of  motions  to  strike  out  Irrelevant  matter  •  22 

for  arguments  and  of  motions  8T 

Orders 

on  motion  to  specify  papers 8 

granting  application  for  discovery  of  books  and  papers 16 

to  operate  as  a  stay  of  proceedings  ••  16 

extending  time,  aflldavlt  oa 24 

granted  on  petition •••  27 

to  show  cause,  where  returnable,  effect  of,  etc 87 

on  appeal,   time  allowed  counsel   • 47 

to  stay  proceedings  on  change  of  venue 48 

for  payment  of  money  out  of  court,  bow  made 69 

Papers  s 

where  filed S 

Indorsements  on 2 

on  motion,  how  filed   •......••  8 

to  be  specified  In  order  ..••  8 

discovery  of 14 

form  of  application  for ••..  10 

order  granting  application 16 

order  to  operate  as  a  stay  ef  proceedings 16 

to  be  folioed  and  Indorsed   • 16 

on  appeal,  to  be  furnished  by  appellant 41 
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Mparate  action   for,   of  part  of  lands  owned  In  CMunon,   Dot  to  be 

broQgbt 6( 

refetvDce  as   to  title  of  premises ••...  M 

notice  of  stay  of  sale  In 87 

Petition  t 

order  on,  to  be  docketed  • 27 

on  sale  of  property  of  Infants,  Innatics,  etc 65 

for  payment  of  proceeds 80 

PleAdlnsai 

to  be  folloed 10 

indorsed  with  the  title  of  cause  19 

to  comply  with  section  796  of  Code 19 

allegations  to  be  marked    19 

Polntat 

briefs  and,  when  exchanged  by  partlea  42 

cases  and,  to  be  printed  and  Indexed ^  43 

nnmber  to  be  delivered  to  the  court *  43 

Preferred  cases  i 

if  defendant  is  imprisoned  under  order  of  arrest 96 

Pr<»ceed  irnggm  t 

stay  of,  for  change  of  venue • • •  46 

Real  eotatet 

of  infants,  lunatics,  etc.,  sale  of   •  66 

proceeds  of  sale  brought  into  court  ..••••....•  68 

Receivers 

of  debtor's  estate,  powers  and  duties  77 

salts  by 78 

of  coriioratlon.  motion  tor  appointment  of,  where  made  ;  80 

appointment  of  counsel  by 81 

Referee t 

non-snlt  before  . 80 

report  of 30 

testimony  of  witnesses,  when  to  be  signed 80 

exceptions  before 30 

report  of,  on  petition  to  sell  property  of  infants,  etc 66 

who  may  be 79 

Reference  t 

to  determine  Interest  of  parties  In  surplus  moneys 64 

to  determine  title  of  premises  on  partition 66 

in  action  for  divorce  ••  72 

Report  t 

to  be  folloed  and  indorsed   19 

referee's,  on  petition  to  sell  property  of  Infants,  etc 66 

Return  t 

of  sheriff,  how  compelled 6 

Rules: 

courts  may  make 88 

practice  in  case  not  covered  by  •••••  84 

Salet 

judgment  for,   on  mortgage  foreclosure   61 

of  lands  In  the  cities  of  New  York,  Brooklyn  and  Buffalo.. 62 

Separations 

action  for.    (See  Divorce.) 

Services 

of  summons,  proof  of,  how  made 18 

proof  of.  not  required  when  made  by  sheriff   18 

In  actions  fOr  divorce   ••••#  18 
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examination  of 88 
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THE 

Code  of  Civil  Procedure 

of  the 

STATE  OF  NEW  YORK. 


AN    ACT 

RelatinfiT  to  Courts*  Officers  of  Justice*  and 
Civil  Proceedings. 

TAasMD  June  2, 1876 ;  thk'ee-flfths  being  pretent. 

ne  People  of  the  State  of  New  York,  represented  in  Senate 
and  Aeeembly,  do  enact  as  foUowe. 

CHAPTER  I. 

General  Provisions  relating  to  Courts,  and  the  Mem* 

bers  and  Officers  thereof. 

TITU   I.— Th«  Cenrti  of  the  SteU)  their  e«neiml  Powen  and  AttrlbitM, 
ftnd  Oenenl  BefnlatioBi  partalniBg  to  the  SxerolM  thereof. 

TRIiK  n.— ProTlitoBi  of  flenoral  AppllcatloB,  roUtinf  to  the  Jmdfoi«  Mid  eori 
toin  other  Oflleon  of  the  Gonrti. 

TITLB  L 

The  courts  of  the  State ;  their  general  powers  and  attributea» 

and  general  regidations  pertaining  to  the  exercise  thereol 

Article  1.  Boameratlon  and  daaelfleation. 

2.  GeDerel  powers  end  attrlbates  of  the  coarti. 

8.  Miecellaneoas  proTiiioDs  relating  to  the  itttlnga  of  the  ooorti. 

ABTIOIiK  FIB8T. 

Enumeration  and  ctaBeifieaHon, 

See.  1.  Coartfl. 

2.  Gourta  of  record  enamerated. 

8.  Gonrta  not  of  record. 

4.  General  prorlalona  aa  to  JnriadlctiOB,  etc. 

i  1.   [Am'd,   1009.]      Covrtfl. 

The  courts  referred  to  in  this  act,  are  enumerated  in  sections 
two  and  three  of  the  judiciary  law. 

Amended  hj  L.  1009.  ch,   05.  {  3.     See  note  26  of  notca  of  Board  of  Statntor/ 
ConaoUdation   at   end   of   Code. 
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{§  2-4  COURTS.  c.  1, 1. 1,  a.  1 

ii  2^.  [Repealed  by  L.  1909,  ch.  35.     See  Consolidated  Laws, 
tit.   Judiciary  Law,  §§  2-i3.j 

I  4.    [Am'd,   1877.]      Genera.!  provision  mn  to  Jnrlsdletloiiy 
etc. 

Cach  of  those  courts  shall  continue  to  exercise  the  Jurisdiction 
and  powers  now  vested  in  it  by  law,  according  to  the  course  and 
practice  of  the  court,  except  as  otherwise  prescribed  in  this  act. 
.   Co.  Proc.   i  10,   and  part  of  i  408. 
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e.  1, 1. 1,  a.  2  COURTS.  S§  5-16 


ARTICIiC:    SE2COND. 

General  powers  and  attributes  of  the  courts. 

Sec.     5.  The  sittlntr  of  courts   to   be   pul»llc. 

6.  Courts  not  to  sit  on   Sunday,  except  in   Bi)eclal  cases 

7.  General   powers  of  courts  of  record. 

8.  Criminal   contempts   defined. 

9.  I»unl8hment   for   crimlDHl   contempts. 

10.  Such  contempts   In   view  of  court;   bow  punished,  etc. 

11.  RequlJ«IU«   of  commitraont. 

12.  Preceding   se<*tions   limited 

13.  Indictment,    if  offence  Is   indictable. 

14.  Contempts;    ponisbable   civilly. 

15.  No  punishment   for   non-payment   of  interlocutory  costa. 

16.  id. ;  money  due  upon  a  contract. 

17.  Rules  of  courts  of  record,   bow   made  and   revised. 

18.  Rules   to  be   published. 

19.  Courts  to  order  calendar  printed. 

20.  Exp<»nse  to  be  a  county  chafRe. 

21.  Certain   papers  may   be   destroyed. 

22.  Writs,   etc..   in   name  of  the  people,  and  In   English;   abbrcylations. 

23.  Id. :   teste  and   return. 

•  2».   Id.;   to  be  8ubM?rib<>d  or  Indorsed;   when  error,   etc.,  not   to  vitiate. 

2.'*.  So  discontinuance   by   reason   of  vacancy,   etc, 

26.  In    New- York   and    Brooklyn,    continuance   of   pro(^eeding8   commenced 

before  judges. 

27.  Provisions   respecting   the   seals   of  courts. 

28.  Seals  of   counties. 

29.  [Repealed.] 

30.  New  seals. 

ii  5-«.  [Repealed  by  L.  1909,  ch.  35.  Seo  Consolidated  Laws, 
tit.  Judiciary  Law,  §§  4r-5.J 

S   7.  General  po-wera  of  ooarts  of  veeord. 

A  court  of  record  has  power: 

1.  To  issue  a  subpoena,  requiring  the  attendance  of  a  person 
found  in  the  State,  to  testify  in  a  cause  pending  in  that  court; 
subject,  however,  to  the  limitations  prescribed  by  law,  with  re- 
spect to  the  portion  of  the  State  in  which  the  process  of  a  local 
court  of  record  may  be  served. 

2.  To  administer  an  oath  to  a  witness,  in  the  exercise  of  the 
powers  and  duties  of  the  court. 

3.  To  devise  and  make  new  process  and  forms  of  proceedings, 
necessary  to  carry  into  effect  the  powers  and  jurisdiction  pos- 
sessed by  it. 

2  R.   S.  276,   I   1    (3  R.   3.,   5th  od.,   408;   2  Edm.   287). 

II  8-12.  [Repealed  by  L.  1909.  ch.  35.  See  Consolidated  Laws, 
tit.   Judiciary  Law,  §§  750-752,  754.] 

I  18.  [Repealed  by  L.  1909,  ch.  88.     See  Penal  Law,  §  G02.1 

i  14.  [Repealed  by  L.  1909,  ch.  35.  Seo  Consolidated  Laws, 
tit.   Judiciary  Law,  §  753.] 

4f  15-16.  [Repealed  by  L.  1909,  ch.  14.  Seo  Consolidated 
Laws,  tit.   Civil  Rights  Law,  §§  20-21.] 
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If  17-19.  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated 
Laws,  tit.  Judiciary  Law,  §§  52,  90,  93-95,  154,  193,  328  and 
329.1 

«  20.  [Repealed  by  L.  1909,  chs.  IG  and  58.  See  Consolidated 
Laws,  tits.    County  Law,  §  240,  State  Finance  Law,  §  46.  J 

1  21.  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated  Laws, 
tit.   .Tudiciary  Law,  §  87.] 

S  22.  ^Writm,  etc.,  In  name  of  the  people,  and  in  Bnirll«li| 
nbkreviutlonM* 

Except  whore  it  is  otherwise  specially  prescribed  by  law,  a  writ 
or  other  process  must  be  in  the  name  of  the  people  of  the  State, 
;ui<l  viU'ii  writ,  prooess.  record,  pleadiUK  or  other  pnx-eeding  in  a 
<ourt,  or  before  an  ollicer,  must  be  in  the  Enj^lish  langua^,  and, 
unless  it  is  <»ral,  iiinde  out  on  pai)er  or  parchment,  in  a  fair  legible 
(hnracter,  in  words  at  length,  and  not  abbreviated.  But  the 
proper  and  known  names  of  process,  and  technical  words,  may  be 
expressed  in  appropriate  lanffuape.  as  now  is,  and  heretofore  has 
been  customary:  such  abbreviatipns  as  are  now  commonly  em- 
ployed in  the  English  lanj^uage  may  be  used;  and  numbers  may 
be  expressed  by  Arabic  figures,  or  Roman  numerals,  in  the  cus- 
tom Jiry  manner. 

2  R.  8.  27,1,  SI  8  anA  0  (3  R.  S..  Stli  cd.,  4G7;  2  Edm.  285),  consoli- 
dated. 

I  23.  Id.;   tente   and   return. 

A  writ  or  other  process  issued  out  of  a  court  of  record,  must 
be  tested,  except  where  it  is  otherwise  specially  prescribed  by 
law,  in  the  name  of  a  judpe  of  the  court,  on  any  day;  must  be  re- 
turnable within  the  time  presmbed  by  law;  or,  if  no  time  is  pre- 
scribed by  law,  within  the  time  fixed  by  the  court,  and  therein 
siKsilied  for  that  purpose:  and  when  returnable,  must,  together 
with  the  return  thereto,  l>e  tiled  with  the  clerk,  unless  otherwise 


si>ecially  j)rescribed  by  law. 
2   R.   S.   279.   I  U;    L.    1847,   ch. 


280,   I  57;   L.   1847,  ch.  470,  {  43. 


I  24.  III.;  to  l>c  finbMcribed  or  Indorsed;  i^lten  error, 
etc.,   not   to   vlttnte. 

A  writ  or  other  process,  issued  out  of  a  court  of  record,  must, 
before  the  delivery  thereof  to  an  ollicer  to  be  executed,  be  sub- 
sciibcd  or  indorsed  with  the  name  of  the  officer  by  whom,  or  by 
whose  direction  it  was  j:ranted,  or  the  attorney  for  the  party,  or 
the  person  at  whose  instance  it  was  i.ssued.  A  writ  or  other  proc- 
ess thus  subscrihed  or  indorsed,  is  pot  void  or  voidable,  by  reason 
of  having  no  scjil  or  a  wrong  seal  thereon,  or  of  any  mistake  or 
omission  in  the  teste  thereof,  or  in  the  name  of  the  clerk,  unless 
it  was  issued  by  special  order  of  the  court 
Id. 

$  25.  [Am*d,  1877.1  No  dUcontlnnance  by  reason  of  Ta- 
cnney,  ete. 

An  action  or  special  proceeding,  civil  or  criminal,  in  a  court  of 
record,  is  not  dis<ontinucd  by  a  vacancj"  or  change  in  the  judges 
of  the  court,  or  by  the  re-election  or  re-appointment  of  a  judge; 
but  it  must  be  continued,  heard  and  determined,  by  the  court,  as 
constituted  at  the  time  of  tlie  hearing  or  determination.  After  A 
judge  is  out  of  olllce,  he  may  settle  a  case  or  exceptions,  or  make 
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any  return  of  proceedings,  liad  before  him  while  he  was  in  olflco, 
and  may  bo  compelled  so  to  <lo,  by  the  court  in  which  the  action 
or  special  proceeding  is  pending. 

2  R.    S.   277,    f   2. 

S  20.  In  Ne^v-York,  ancl  Brootclyn^  continuance  of  pro- 
eeedlnars   comntenced    before   jud|jg:ea. 

In  the  city  and  county  of  Xew-York  and  in  the  county  of  Kings, 
a  special  proceeding  instituted  liefore  a  judge  of  a  court  of  record, 
or  a  proceeding  commented  before  a  judge  of  the  court,  out  of 
court,  in  an  action  or  sjiecial  pnx  ceding  (>ending  in  a  court  of 
record  may  be  continued  from  time  to  tin:e,  before  one  or  more 
other  judges  of  the  same  court,  with  like  effect,  as  if  it  had  been 
instituted  or  commenced  before  the  judge,  who  last  hears  tiie 
same.     (See  §  771,  post.) 

f  27.  [Repealed  by  L.  1000,  chs.  .S5  and  05.  See  Consolidated 
Laws,  tits.  Judiciary  Law,  §§  28,  158  and  104,  County  Law, 
§  245;  and  also  Code  Civ.  Pro.,  §  2507.  J 

i  28.  [Repealed  by  L.  1009,  ch.  10.  See  Consolidated  Laws, 
tit.    County  Law,  §  245.  J 

«  2».    [Repealed  by  L.  1892,  ch.  677.] 

I  30.  [Repealed  by  L.  1000,  ch.  35.  See  Consolidated  Laws, 
tits.   Judiciary  Law,  §  29,  County  Law,  §  245.  J 
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article:  thiro. 

Misccllancovs  proviaions  relating  to  the  sittings  of  ih^  court. 

Sec.  .Tl.  U'MjiuM,    fuH.    otc.    how   furnistuHl. 

:\2.  No    Ihiuors,    ot«'.,    to   U*   K«»ld   in    i-ourt-houKf. 

:n.  IVnaltr. 

.'U.  AtloiininiMit   of  oonrt  to   «    future  day. 

H'k  AilJourmiii«nt  of  tenu,   jiKljre  imt   ap|M>ariiiR. 

:{(i.  WIu'U   onirl   t«)  ho  iiiljoiinioil   t(»  h  day  rortaln. 

H7.  ('Miises    trietl   elwwhoro    than    at    r'ntrt-hous4'. 

;i.s,  (t«»v»»nii»r   may  chun^n*  pla«*o   fur  hohlini;  courtH  of  n-eord. 

;JD.  Sn<'li    a|>i)oiutni(>nt.    elr..    to    be    rp«*orde<l    and    puhliKh<Hi. 

4(».  Jm1«e   may    chaiijf*'    i»htce   for   holdlnic  ruurt   of   ren»rd. 

41.  Atljournnient    of    term    to   anothiT   place   when    parties   so   stipulate. 

42.  IMac-e    for   h«UdlnK   eonrts    in   <-ity   «»r    New-Yorlc.    liow   rhnnjreil, 

4li.  When    eonrt-houso    l.s    unfit    to    hold    <*ourt.    auother    plaix*    to    be   ap- 

pointiHl. 
44.  No   action   or   siieelal   pnvi'eding  abate*!,   etc.,    l»y  failure  or  adjourn^ 

nient   of  court. 
4r».  Trial   once   comnieiK*e<l    may   1h?   conHnutnl   iK'yond    term. 

f  »1.  fRonealcd  by  L.  1000.  cli.  10.  Soo  roiisolidatcd  Laws, 
tit.   (\)iiiity  Liiw,  §  42.     See  also  New  York  charter.  §  (»2.J 

Xf  »2-33.  [Repealed  by  L.  lOOO,  cii.  88.  See  I'enal  Law, 
§  1700.1 

i  :U.  [AmM,  1805,  190».]  Trial  of  cnniieis  at  adjovrned 
term. 

('a-.ise.<<  may  be  noticed  for  trial  for  any  term  of  a  eonrt  of 
record  JidjtJiirned  a.s  provided  in  section  seven  of  the  judiciary 
law,  as  if  it  was  held  by  original  appointment. 

Amended  by  L.  isi)r>.  ch.  910.  and  L.  1001).  ch.  05.  Fomur  so«*tlon  re- 
peaU'd  l»y  I..  ISMM).  ch.  ."15.  Sw  Citnsolidateil  Laws.  tit.  Judli-lary  Imw, 
11  7.  r>:u,  r>40.  »Set}  uote  27  of  notes  of  Board  of  Statutory  ConKoiidation 
at    end    of    C(Mle. 

IS  :w-3«.  [Kopealed  by  L.  1000,  ch.  35.  See  Consolidated 
Laws,  tit.    Judiciary  Law,  §  (>.] 

I   37.   CaiiNeN   tried   elne^rhere   than   at   eoart-honne. 

The  parties  to  an  action  or  special  proceeding,  pending  in  a 
court  of  record,  may,  with  the  consent  of  the  judp»  who  is  to 
try  or  hear  it,  without  a  jury,  stipulate  in  writing,  that  it  shall 
]>e  trie<l  or  heanl  and  determined,  elsewhere  tlian  at  the  court- 
house. The  stipulation  must  si>ecify  the  place  of  trial  or  hearing, 
and  must  be  file«l  in  the  otRt-e  of  the  clerk:  and  the  trial  or  hearing 
nuist  be  brou;:ht  <m  ui)OU  the  usual  notice,  unless  otherwise  pro- 
vided in  the  stipulation. 

L.    1S47.    ch.    470.    |    41.      Se«.   |   2:i0. 

I  3.S.  Ca<»Ternc»r  iiiny  olinnipe  plnee  for  holdtniir  conrtn 
of    r<*eord. 

If  the  jrovernor  deems  it  requisite,  by  reason  of  war,  pestilence, 
or  other  public  calamity,  or  the  danger  thereof,  that  the  next  en- 
suing term,  or  the  next  eusuiuff  adjourned  sitting,  of  the  court 
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of  appeals,  or  that  the  next  ensuing  term  of  any  other  court  of 
record,  appointed  to  be  he*.d  elsewhere  than  in  the  city  of  New- 
York,  should  be  held  at  a  place,  other  than  that  where  it  is  ap- 
pointed to  be  held,  he  may,  by  proclamation,  appoint  a  different 
place  within  its  district  for  the  holding  thereof;  and  at  any  time 
thereafter  he  may  i^evoKe  the  appointment,  and  appoint  another 

Clace,  or  leave  the  term  to  be  held  at  the  place  where  it  would 
ave  been  held,  but  for  his  appointment. 

2  R.  S.  290,  f  87.  Tlil«  flection  has  not  be«»  expresslT  repealed  but  has 
l)eeii  cnzboilird  In  the  Judiciary  Law.  See  C<inM)lidated  LawH,  tit.  Judlci" 
ary    I^w.    i    8. 

i  30.  Such  appolntmeiita,  ete.,  to  be  recorded,  and  pvb- 
lliilied. 

Such  an  appointment  or  revocation  must  be  under  the  hand  of 
the  governor,  and  filed  in  the  office  of  the  secretary  of  State;  it 
must  be  published  in  such  newspapers  and  for  such  time,  as  the 
governor  directs. 

Id.,  f  88.  Partly  repealed  by  L.  1909,  cb.  58.  See  Consolidated  I^ws, 
tit.  State  Finance  I<aw.  |  46.  Balance  of  nectlon  not  expreesly  repealed 
but  ia  eml>odied  in  Judiciary   Law,   |  8. 

I  40.  [  Repealed  by  L.  1009.  ch.  35.  See  Consolidated  Laws, 
tit.   Judiciary  Law,  §  9.] 

8  41.  [AmM,  1801,  lf>09.1  Adjournment  of  term  to  an- 
o titer   place  irhen  partiea  so  stlpnlate. 

A  court  of  record  may  in  its  discretion,  where  the  parties  to 
an  action  file  a  stipulation  that  the  same  be  tried  at  a  place 
within  the  county  where  said  action  is  triable,  other  than  the 
court-house,  adjourn  the  term  to  such  place  for  the  trial  of  said 
action.  Notice  of  such  an  adjournment  must  be  given,  as  the 
court  directs  by  the  order. 

.U  1883.  ch.  159.  first  clanae  of  f  5  (4  Rdm.  S32)  ;  and  L.  1806.  oh.  174. 
i  2  HI  E«lDi.  705;;  conKolidate<1  and  am'd;  L.  1801.  ch.  159.  Amended  by 
L.  10O9.  ch.  65.  Ahio  partly  repealed  by  L.  1909,  ch.  35.  See  Con»oll<lated 
Lawa,  tit.  Judiciary  Law.  f  10.  Bee  note  28  of  notes  of  Board  of  Statutory 
CmKolldatioQ  at  'end  of  code. 

If  42-43.  [Repealefl  by  L.  1909,  ch.  35.  See  Consolidated 
I^ws,  tit.   Judiciary  Law,  §§  11-12.] 

1  4-t.  No  action  or  special  proceedina:  abated,  etc.,  by 
failure   or  adjournment  of  court. 

When  a  term  of  •  court  fails  or  is  adjourned,  or  the  time  or 
place  of  holdiug  the  same  is  changed,  as  prescribed  in  this  chap- 
ter, an  action,  .special  proceeding,  writ,  process,  recognizance, 
or  other  proceeding,  civil  or  criminal,  returnable,  or  to  be  heard 
or  tried,  at  that  term,  is  not  abated,  discontinued,  or  rendered  void 
thereby:  but  all  persons  nre  bound  to  appear,  and  all  proceedings 
must  be  had,  at  the  time  and  place  to  which  the  term  is  adjourned 
or  clianged,  or,  if  it  fails,  at  the  next  term,  with  like  effect  as  if 
the  term  was  held,  as  originally  appointed. 

2  R.  S.  204.  i  22:  2  R.  S.  277,  ft  3.  5  and  fl :  2  R,  S.  291.  |  91- 
L.  1833.  ch.  l.'»9.  I  3  (4  E<lin.  532);  L.  1S47.  ch.  280.  |  28  (4  Edm.  564); 
L.   180«,  ch.   174.  I  3  (6  Btlm.  706). 

*  Tb?   word    '*  a  '*    omitted   by   error   In   engrofising. 
7 


► 


§45  TRIALS  NOT  TO  ABATE,  ETC.       c.l,t.l,a.3 

I  4S.  Trial  once  commenced  may  be  continued  beyond 
term. 

Where  the  trial  or  hearinjc  of  an  issue  of  fact,  joined  in  an  ac- 
tion or  special  proceediu}?,  civil  or  criminal,  has  been  cuiunieuced 
at  a  term  of  a  court  of  record,  it  may  notwithstanding  the  ex- 
IHration  of  the  time  appointed  for  the  term  to  continue,  be  con- 
tinued to  the  completion  thereof;  including,  if  the  cause  is  tried 
by  a  jury,  all  proceedings  taken  therein  uiitil  the  actual  discharge 
of  the  jury;  or,  if  it  is  tried  by  the  court  without  a  jury,  until  it 
is  finally  submitted  for  a  decision  uituu  the  merits. 

L.  1875,  ch.  3,  I  1.  am*d.  Tliis  section  supereedea  L.  184G,  ch.  2;  and 
L.    1859,   ch.  208,    I   1    (5  Bdm.   24S). 
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TITLE  H. 

Provisions  of  grenentl  application,  rolatinfc  to  the  JadROS, 
and  certain  other  officers  of  the  courts. 

[Article  headings  of  ch.   1,  tit.   2,   repealed  by  L.   1009.  cb.  65.   f  4.] 
Si-c.  40.  Judgp  not   to  nit  when  be  id  a  iMirty,  etc.,  or  baa  sot  heard  aigu- 

Ill«'Ut. 

47.  Jni1$;e  not  to  Ik*  Interestod   In  costM. 

48.  DlnabllUj  of  Judge  lu  certMln  appeala. 

4U.  JwlKe  or  Judxe'ii  partner  not  to  practice   In  hhi  court, 
uo.  Judge's   iiurmer  or  clerk    not   to   urnctice   b«*rore   blm;   Judge  not   to 
pructk-e   In  a   cause  which  ban   Ikh'h    before  blm. 

51.  Judge   not    to    take    fees    f<»r   advice    in    certain    caMfii. 

52.  SubMtitntlon   of  one  officer  for  another  In  ape<'lal  proceeding. 
5.1.  Proceeillngss    before   mibKtltuted    officer. 

54,  Judge   to  flic  certificate  of  age,    etc. 

55.  Party   may   apix'ar   In   person   or   by   attorney. 
50.  Examination    and   admimicA   of  attorneys. 

37.  Kulea,    bow   changed. 

58.  Exemptions   to  graduates   of  certain   Law   schools. 

59.  Attorney's   oath   of   office,    and   certificate   of   admlssloa. 

64^1.  Service  of  pai)er  upon  attorney  residing  in  adjoining  state. 

61.  Clerks,    etc.,    not    to  practice. 

62.  Id. ;   as   to  sherifT.   etc. 

63.  Ni»ne  but   ottonieys   to   practice   In   New-York  cltr. 

64.  Penalty   for   violation,   or  suffering   viola tbm   of  fast   section. 
6.'>.  Death    or   disability   of   attorney:    proct*«dlug8   tbereupuo. 

66.  Atttiniey   or   couuKel's   couipeusatlon. 

67.  $$:iH|ienHton    from   practUx'. 
6M.  Must  t>e  un  notice. 

•OU.  lt(>moval   or  siispt^islon.    bow  to  operate. 

70.  PuuiMhment    for   de<'elt,    etc, 

71.  Id.:    for   wilful   d»«lay   of  action. 

72.  Attorney  not   to  lend  his  name. 
7.1.  Attorney  not   to   buy   claim. 

74.  Ortflln   loans   prohibited. 

75.  Penalty. 

76.  Limitation   of   proceillng   sections. 

77.  Same   rule   when    piirty   prowH'utes   In    person. 

78.  Partner  of  district-attorney,   etc.,   not   to  defend   promcutlons. 

79.  Attorney   not   to  defend  when  be   ba^   been   public   prosecutor. 
SO.  Penalty. 

91.  Limitation   of  provisions. 

i2.  Qualiflcatbms   of  Hteiiographer. 

:*:i.  (teneral   duty   of  stenographer:   notes,   when   to  be  filed. 

84.   Notes,    how    preserved;    when   written    out. 

R.l.  Stenographers  to  furiilHh   gratuitously  copies  of  procee<llngs  to  Judge. 

86.  To  fnmiHh   like  copies   to  parties.   dintrlct-attorr.py,   attorney -general. 

or   preskling   judae;    comp<>nsatlon. 

87.  Tliese   se<-tions   applicable    to   aKHistant-stenographers. 

88.  8n|)«>rvisorM    to    pn»vide    for-  coiniMnisation,    etc.,    of    stenographers. 

89.  (Merks   of  appellate  dlvlKion   and    stieclnl   deputy   clerks. 

90.  Clerk   In   New- York   or   Kings,   not   to   b<»   referee,    etc. 

91.  C'riers   for  courts   of  rcc«»r(l. 

02.  When   sherKT.    eonstable.    etc..    to  act   rm  crier. 

93.  Custofly.    charge    mud    control    of    the    seals,    booka,    llleH,    records. 

pnivrs.    etc. 

94.  Interpreter    for   courts   of   record    In    Kings   and    Queens   counties. 

95.  Attendants    and    niciwongers,    h(»w    apiN>lnte<l    In    Klnj^s.    QuceuH    and 

Richmood   countlcw. 
90.  Putli^   of   pcTsons   apimlntcfl   under   last   He<'tion. 

97.   Sheriff,    wh<*n    dlrecte<l.    to   notify   constables,    etc.,    to   attend    courts. 
»s.   l«i.,   whe«   not  rtlrecte*!. 
99.  Penalty  for  neglect  of  officer  to  attend  court. 

II  40-50.  [Repealed    by    L.    1001),    ch.    .^5.      See    Consolidated 
Laws.  tit.   Judiciary  Law,  §§  15-]8,  20-22,  471.J 
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I  61.  [This  section  not  expressly  repealed  by  the  judiciary 
law  but  has  been  embodied  iu  section  19  thereof.] 

1  52.  [Am'cl,  1809.]  SnbstitvtlOn  of  one  officer  for  an- 
6tl&er  In  special   proceeding. 

In  case  of  the  death,  sickness,  re.si^ation,  removal  ffom  offloe, 
alsviue  irom  the  county,  or  other  disability  of  an  officer  before 
w*.om  or  iu  wliose  court  a  special  proceeding  has  been  instituted, 
wLtre  no  express  provision  is  made  by  law  for  the  continuance 
thereof,  it  may  be  continued  before  the  otHcer's  successor,  or  any 
oti.er  otficer  residing  in  the  same  county,  before  whom  it  might 
have  been  originally  instituted;  or,  if  there  is  no  such  officer  in 
the  same  county  or  in  case  such  officer  be  disqualified,  then  before 
an  officer  in  an  adjoining  county,  who  would  originally  have  had 
jurisdiction  of  the  subject  matter,  if  it  had  occurred  or  existed 
in  the  latter  county;  and  in  case  such  special  proceeding  be  pend- 
ing in  a  county  court  and  the  county  judge  or  the  county  be  dis- 
qualified to  hear  and  decide  the  same,  then  in  such  case  all  fur- 
tner  proceedings  therein  may  be  had  in  the  county  court  of  any 
adjoining  county,  which  court  shall  have  jurisdiction  to  hear,  try 
an,d  determine  the  same  and  to  enforce  its  order. 

2  R.  S.  284,  R  51  (3  R.  S..  5th  ed..  473;  2  Edm.  205);  L.  1899.  ch. 
378.      In   effect   Sept.    1,    1899. 

i  63.  Proceedings    before    anbstltnted    officer. 

At  the  time  and  place  specified  in  a  notice  or  order,  for  a  party 
to  appear,  or  for  any  other  proceeding  to  be  taken,  or  at  the  time 
and  place  specified  in  the  notice  to  be  given,  as  prescribed  in  this 
section,  the  officer  substituted  as  prescribed  iu  the  last  section,  or 
in  any  other  provision  of  law,  to  continue  a  special  proceeding 
instituted  before  another,  may  act,  with  respect  to  the  special  pro- 
ceeding, as  if  it  had  been  originally  instituted  before  him.  But  a 
proceeding  shall  not  be  taken  before  a  substitutetl  officer,  at  a 
time  or  place,  other  than  that  specified  in  the  original  notice  or 
order,  until  notice  of  the  substitution,  and  of  the  time  and  place 
appointed  for  the  proceeding  to  be  taken,  has  been  given,  either 
by  personal  service  or  by  publication,  in  such  manner  and  for 
such  time  as  the  substituted  officer  directs,  to  each  party  who 
may  be  eflfected*  thereby,  and  who  has  not  appeared  before  either 
otiicer.  Where,  after  a  hearing  has  been  commenced,  it  is  ad- 
journed to  the  next  judicial  day,  each  day  to  which  it  is  so  ad- 
journed, is  regarded,  for  the  purposes  of  this  section,  as  the  day 
specified  in  the  original  notice  or  order,  or  in  the  notice  to  appear 
before  the  substituted  officer,  as  the  case  requires. 

2  R.   S.  284.   li  52  and  53,  conBolidated  and  am'd. 

I  54.  [Repealed  by  L.  1909,  chs.  2.3  and  35.  See  Consolidated 
Laws,  tits.    Executive  Law,  §  29,  Judiciary  Law,  §  23.  J 

i  65.  Party  mar  appear  in  person  or  by  attorney. 

A  party  to  a  civil  action,  who  is  of  full  age,  may  prosecute  or 
defend  the  same  in  pei*son  or  by  attorney,  at  his  election,  unless 
he  has  been  judicially  declared  to  be  incompetent  to  manage  his 
affairs.  Each  provision  of  this  act,  relating  to  the  conduct  of  an 
action,  wherein  the  attorney  for  the  party  is  mentioned,  includes 

*  E^rror  in  engroKdlng  for  **  affected." 
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a  party  prosecutini?  or  defendiiiif  in  person,  unless  otherwise 
specially  prescribed  therein,  or  unless  that  construction  is  mani- 
festly repugnant  to  the  context.  If  a  party  has  an  attorney  in 
the  action,  he  cannot  appear  to  act  in  person,  where  an  attorney 
may  appear  or  act  either  liy  special  provision  of  law,  or  by  the 
course  and  practice  of  the  court. 

I  5«.  [Repealed  by  li.  101)0,  ch.  .'^5.     See  Consolidated  Laws, 
tit.   JudiciaiT  Law,  U  ^\  50,  88,  40O-«V5,  407.]  ^ 

i  57.  [Repealed  by  L.  1000,  chs.  2.*^  and  85.     See  Consolidated 
Laws,  tits.    Executive  Law,  §  30,  Judiciary  Law,  §  53.] 


See    Consolidated!       ) 


ti  58-59.  [Repealed    by    L.    1900.    ch.    35. 
Laws,  tit.,  Judiciary  Law.  H  53,  2G4,  406.]  v     U 

1  OO.    rAmM,  19O0.1      Service   of  paper  upon  attorney  re-     ^ 
aldiniT  in  adjolnlnflr  atate. 

Service  of  a  paper,  which  might  be  made  upon  him  at  his 
residence,  if  he  was  a  resident  of  the  State,  may  be  made  upon 
a  'person  regularly  admitted  to  practice  as  an  attorney  and 
counselor,  in  the  courts  of  re(H)rd  of  this  State,  whose  office  for 
the  transaction  of  law  business  is  within  the  State,  but  who 
resides  in  an  adjoining  State,  by  depositing  the  paper  in  a  post- 
office  in  the  city  or  town  where  his  office  is  located,  properly 
inclosed  in  a  postpaid  wrapper,  directed  to  him  at  his  office.  A 
service  thus  made  is  equivalent  to  personal  service  upon  him. 

L.  I8««.  ch.  175.  I  1  (6  Frflin.  70C).  Amendwl  by  L.  1909.  ch.  05. 
AXnn  parrlr  ropoalwl  by  L.  1909,  ch.  .^5.  See  roii.so11(Iate<l  iMven,  tit. 
Jmllciary  Ijiw.  S  470.  See  note  29  of  notes  of  Board  of  Statutory  Con- 
solidation   at   end   of   codt>. 

H  61-02.  [Repealed  by  L.  1000,  ch.  35.  See  Consolidated 
Laws,  tit.   Judiciary  Law,  §§  250,  473.] 

11^68-04.  [Repealed  by  L.  1900,  ch.  88.  See  Penal  Law, 
|§  271,  272.  187«.] 

f  65.  Death  or  dliiablllty  of  Attorner;  pi'Oceedlnfir«  tliere- 
apon. 

If  an  attorney  dies,  is  removed  or  suspended,  or  otherwise  be- 
comes disabled  to  act,  at  any  time  before  judgment  in  an  action, 
no  further  proceeding  shall  be  taken  in  the  action,  against  tne 
party  for  whom  he  appeared,  until  thirty  days  after  notice  to 
appoint  another  attorney,  has  been  given  to  that  party,  either 
personally,  or  in  such  other  manner  as  the  court  directs. 

2  B.   S.  287,  i  67   (3  R.   S.,  5th  ed.,  477;  2  Edm.  298). 

If  60-67.  [Repealed  by  L.  1000,  ch.  3.5.  9te  Consolidated 
Laws,  tit.    Judiciary  Law,  §§  88,  474-475,  477.] 

I  «H.  [Partly  renealed  by  L.  1000,  ch.  .S5.  But  see  Consoli- 
dated Laws,  tit.  Judiciary  Liaw,  §§88  and  476,  which  embody 
the  whole  of  this  section.] 

I  o».  [Repealed  by  L.  1000,  ch.  35.  See  Consolidated  Laws, 
tit   Judiciary  Law,  |  478.] 
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ii  7P-71.  [Repealed  by  L.  1909,  ch.  88.  See  Penal  Law, 
§  273.] 

i  72.  [Repealed  by  L.  11H)9,  cb.  35.  See  Consolidated  Iaxwh, 
tit.  Judiciary   Law,   §  479.] 

§S  7»-81.  I  Repealed  by  L.  1909,  ob.  88.  See  Penal  I^w, 
§§  274-270,  2'5S,  279.] 

I  82.  [Rei)enled  by  L.  1909,  cb.  35.  See  Consolidated  Laws, 
tit.    Judiciary  Law,  §§  2JK>-291,  2t).V294.] 

I  Hii.  [Repealed  by  L.  1}K)9,  ehs.  35  and  (>5.  See  Consoli- 
dated Laws,  tit.  Judiciary  Law,  §§  14,  24,  295-297,  3()1;  and 
see  <^ode  Civ.  l*ro.,   §  1323-a.] 

ii  H4-S7.  [Repealed  by  L.  1909,  cb.  35.  See  Consolidated 
Laws,  tit.  Judiciary  Law,  §§  292,  298-300,  3(J2-3(Kl.] 

I  HH.  [Repealed  by  L.  llKiO,  cb.  10.  See  Con.solidated  Laws, 
tit.    County  Law,  §  12.  J 

I  H«.  [  Repealed  by  L.  lOOt),  chs.  10  and  :55.  See  Consolidftted 
Laws,  tits.  (\>uuiy  Law,  §  109,  Judiciary  Law,  §§  lOl,  15<>,  159, 
201,  2S0,  281.] 

Ii  lM).»a.  [Repealed  by  L.  1909  cb.  35.  See  Coiwolidated 
Laws,  tit.    Judiciary  Law,  §§  30,  UK),  199,  251,  .3r»5-30(>,  400. J 

I  04.  [Repealed  by  L.  1909,  cb.  35.  See  ("ouBolidated  Laws, 
tit.    Judiciary  Law,  §§  107,  200,  :i81,  380.] 

8  »»•  [Repealed  by  L.  11K)9,  cbs.  :\r>-m.  See  Consolidated 
Laws.  tit.  Judiciary  l^aw,  §§  108,  200;  and  also  Code  Civ.  Pro., 
§  2512.] 

IS  »o.f>o.  [Repealed  by  L.  1909,  cb.  35.  See  Consolidated 
Laws,  tit.  Judiciary  Law,  §§  230,  349,  351,  354,  HM),  170,  2t)l. 
23l-2;«,  279,  403,  4o5,  343,  407,  and  also  Code  Civ.  I'ro.,  i  2512.] 
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c.  2, 1. 1  EXECUTION  OF  MANDATES.  §§  100-102 


CHAPTER  II. 

Powers,  Duties,  and  Liabilities  of  a  Sheriff,  or  other 
Ministerial  Officer,  in  the  Execution  of  the  Pro- 
cess or  Other  Mandate  of  a  Court  or  Judge,  in  a 
Civil  Case. 


TITLE     L-  PrOTtilom  ralatlnf  to  tht  Ezecvt  ion  of  CItII  ■•■dstci  g«ii«r»11r 

TITLE    U.~PrDTlBioiif  roUtinir  to  tho  BzooytiOB,  hf  »8horiff,  of  a  HaBdat 
agftUft  tli«  FersoB. 

TITLE  III.— IpplieatloB  of  tht  foreffolag  ProTltioni  to  tko  Proeoodlnfft  of 
Coi 


oroBor. 


TITLE  IT.— Powon,  Datlof  and  Llabllitiof  of  aa  Ineomiav  aad  Oatgolag 
8hortff  rofpeetlTtly,  Toailklag  tko  Matters  lacladed  la  thli 
Chapter. 

TITLE  I. 

Provuiozui    relating   to  the   execution  of  civil   mandates 
generally. 

See.  100.  Sheriff  to  furnish  certsln  mlnnte. 

101.  Copy  of  process,  etc.,   to  be  delivered  when  sorred. 

102.  Sheriff  to  execute  process,  etc.;  may  return  by  msU. 

103.  Liability  for  neglect  In  special   proceedingB. 

104.  Sheriff   may    command    the    power   of  the   county,   to  orercomo    re- 

sistance. 
106.  Names  of  reslsters  to  be  certified. 

106.  PunlshmoDt  for  refusing  to  assist. 

107.  Goyernor  may  order  out  military. 

108.  Trial  of  claim  of  title  by  third  person,  to  property  seised  by  sheriff. 
100.  Expenses,   how  paid. 

{  100.  Sheriff  to   farnlali   certain  mlnate. 

A  sheriflP,  to  whom  a  mandate  of  any  description,  is  delivered 
to  be  executed,  must,  withont  compensation,  pive  to  the  person 
deliyerinjT  the  same,  if  required,  a  minute  in  writing,  signed  by 
the  sheriff,  specifying  the  names  of  the  parties,  the  general  na- 
ture of  the  mandate,  and  the  day  and  hour  of  receiving  the  same. 

2  R.  S.    440,  f  76  (3  R.  S..  5th  ed.,  7S8;  2  Edm.  458),  am'd. 

8  lOl.  [Am'd,  1877.]  Copy  of  proceaa,  etc.,  to  be  delivered 
urben  aerVed. 

A  sheriff  or  other  officer,  serving  a  mandate,  must,  upon  the 
request  of  the  person  served,  deliver  to  him  a  copy  thereof,  with- 
out compensation. 
M.,  I  76. 

8  102.  [Am'd,  1877.]  Sheriff  to  execute  proceaa,  ete.|  max 
return  hy  mall. 

A  sheriff,  or  other  officer,  to  whom  a  mandate  is  directed  and 
delivered,  must  execute  the  same  according  to  the  command 
thereof,  and  make  return  thereon  of  bis  proceedings,  under  his 
hand.  For  a  violation  of  this  provision,  ho  is  liable  to  the  party 
aggrieved,  for  the  damages  sustained  by  him:  in  addition  to  anv 
fine,  or  other  punishment  or  proceeding,  authorized  by  law.  A 
mandate  directed  and  delivered  to  a  sheriff  may  be  returned,  by 
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(li'^)Ositiiig  the  same  in  the  post-offlco,  properly  inclosed  in  a  post- 
paid wrapper,  addressed  to  the  clerk,  at  the  place  where  his 
ottice  is  situated;  unless  the  officer,  making?  the  return  in  the 
name  of  the  sheriff,  resides  in  the  place  where  the  clerk*s  office  is 
situated. 

2  R.    S.   440,   S   77;   L.   1850,  ch.   225,   §  3    (4  Edm.   600). 

§  103.  [Am*d,  1S77.1  lilabllltr  for  neiprlect  In  upecial  pro- 
ceedlnjgrn. 

A  sheriff,  or  other  officer,  to  whom  is  delivered  for  service  or 
execution,  a  mandate,  authorized  by  law  to  be  issued,  by  a  judge 
or  other  officer,  in  a  special  proceeding,  who  wilfully  neglects  to 

^execute  the  same,  may  be  fined  by  the  judge,  in  a  sum  not  ex- 

^ceeding  twenty-five  dollars,  and  is  liable  to  the  party  aggrieved 

Hfor  his  damages  sustained  thereby. 

W    2  R.   S.  551,   S  3   (2  Edm.  571). 

SI  104-lOS.  [Repealed  by  U  190J>,  ch.  35.  See  Consolidated 
I^iws,   tit.  Judiciary   Law,    §§   400-4()l.] 

«  lOO.  [Roj)ealed  by  L.  1009,-ch.  88.    See  Penal  Law,  §  1848.] 

I  107.  [Repealed  by  Military   Law,   L.   1909.  ch.  41.     Super- 
jded  by  L.  1808,  ch.  212,  |  86       '     "  "  "       '  "    "  " 

Military  Law,  L.  1909,  ch.  41.  J 


sedtMi  by  L.  1898,  ch.'212,  §  86,  which  was  likewise  repealed  by 
-  '     li.  41.J 


§  lOS.  [AiiiM,  I8f>5.1  Trlnl  of  claim  of  title  by  third  per- 
son,  to   property   seized   by  Mlierlff. 

Where  it  is  specially  prescribed  by  law,  that  a  sheriff  must,  or 
may,  in  his  discretion,  impanel  a  jury  to  try  the  validity  of  a 
claim  of  title  to  or  of  the  right  of  possession  of  goods  or  effects 
seized  by  him  by  virtue  of  a  mandate  in  an  action,  interposed  l>y 
a  person  not  a  party  to  the  action,  the  trial  must  be  conducted 
in  the  following  manner,  except  as  otherwise  specially  prescribed 
by  law. 

1.  The  sheriff  must  from  time  to  time  notify  as  many  persons 
to  attend  as  it  is  neces.sary  in  order  to  form  a  jury  of  twelve 
persons  qualified  to  serve  as  trial  jurors  in  the  coimty  court  of 
the  county-,  or  in  the  city  and  county  of  New  York,  in  the 
supreme  court,  to  try  the  validity  of  the  claim. 

2.  Upon  the  trial,  witnesses  may  be  examined  in  behalf  of 
the  claimant  and  of  the  party  at  whose  instance  the  property 
claimed  was  taken  by  the  sheriff.  For  the  purpose  of  compelling 
a  witness  to  attend  and  testify,  the  sheriff,  nixm  the  application 
of  either  party  to  the  inquisition,  must  issue  a  subpoena,  as  pre- 
scribed ini  section  854  of  this  act,  and  with  like  effect;  except  that 
a  warrant  to  apprehend  or  commit  a  witness,  in  a  case  specified 
in  section  855  or  section  856  of  this  act  may  be  issued  by  a 
judge  of  the  court  in  which  the  action  is  brought,  or  by  the 
county  judge. 

3.  The  sheriff  or  under  sheriff  must  preside  upon  the  trial.  A 
witness,  produced  by  either  party,  must  bo  sworn  by  the  presiding 
officer,  and  examined  orally  in  the  presence  '^f  the  jury.  A  wit- 
ness who  testifies  falsely  upon  such  an  examination  is  guilty  of 
perjury  in  a  like  case  and  is  punishable  in  like  manner  as  upon 
the  trial  of  a  civil  action. 

U   1895.   ch.   049. 
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i   100.    [AiD'd,    180B.]      Expeuaes,   how    p«ld. 

Upon  such  a  trial  there  are  no  costs;  but  the  fees  of  the  sheriff, 
jurors  and  witnesses  must  be  taxed,  by  a  judge  of  the  court  or 
the  county  judge  of  the  county,  and  must  be  paid  as  follows: 

1.  If  the  jury  by  their  yerdict  find  the  title  or  the  right  of 
possession  to  the  property  claimed  to  be  in  the  daimanrt,  by  the 
party  at  whose  instance  the  property  was  taken  by  the  sheriff. 

2.  If  they  find  adversely  to  the  claimaat  with  respect  to  all 
the  property  claimed,  by  the  claimant. 

3.  If  they  find  the  title  or  right  of  possession  to  only  a  part 
«if  the  property  claimed,  to  be  in  the  claimant;  each  party  mUHt 
pay  his  own  witnesses*  fees,  and  the  sheriff^s  and  jurors'  fees 
mn.<«t  be  paid,  one-half  by  each  party  to  the  inquisition. 

Before  notifying  the  jurors,  the  sheriff  may,  in  his  discretion, 
require  each  of  the  parties  to  the  controversy  to  deposit  with 
him  such  reasonable  sum,  as  may  be  necessary  to  cover  his  legal 
fees,  and  the  jurors*  fees.  The  sheriff  must  return  to  each  party 
the  balance  of  the  sum  so  deposited  by  him,  after  deducting  hia 
fees,  lawfully  chargeable  to  tnat  party,  as  prescribed  in  this  sec- 
tion. 

L.   1895,  cb.  946.      See  2  R.  8.  4.  S  12;  Sf  657-8,  1418-9. 
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TITI/B  n. 

Provisions  relating^  to  the  execution,  by  a  sheriff,  of  a  man- 
date agfainst  the  person. 

Article  1.  ArretJtJng.    copyeylug   to   Jail,    and   commlttlnK   a   prJaooor. 

z.  Jails;    jail    dlMclpIlno :    and    regulations   couwnilng   the   couflneincnt 

and   care  of  prlHonerB. 
?•  T®.'?P^r*^.  ^^l"'   •"**    temporary   removal   of  prtsonera  from  Jail. 
4.  Jail  iibexttcH;   cNciipi'**. 
6.  Action  upon  and  assignment  of  a  bond  for  Jail  Ilbprtles. 

AKTICLB    FIRST. 

Arresting,  owtveying  to  jail,  and  committing  a  prisoner, 
8ec.  110.  l*rl»orier,   liow  k<i)t;    fnpport  of. 

111.  Iiii|)rlHonmimt  on   exi>i-ution. 

112.  Id.;    In   other   counties. 

113.  Chargen  for  food.   etc..   when  prohibited. 

114.  AImo  for  waiting  fur  prisoner. 

115.  RatcH  of  charg(>H    for   lodging,   etc. 

116.  PrlKoner  may   send   for  necessaries. 

117.  rhargeH   for   rent,    etc..    prohibited. 

118.  Prisoner,    how   conveyed    to    Jail    through    another  county. 
110.  Officer   or   prisoner   not    liable    to   arrest. 

{   110.   [Am'd,   1009.]      Prisoner,   l&ow    kept)   aapport   of. 

A  person  arrested,  by  virtue  of  nii  order  of  arrest,  in  nn  action 
or  special  proceeding:  brouRht  in  a  coiirt  of  record:  or  of  an  exe- 
cution issued  upon  n  judj^ment  rendered  in  a  court  of  record;  or 
surrendered  in  exoneration  of  his  bail;  must  bo  safely  kept  in 
custody,  in  the  manner  prescribed  by  law,  and,  except  as  other- 
wise prescribed  in  the  next  section  and  in  subdivision  nineteen 
of  section  two  hundred  and  forty  of  the  county  law,  at  his  own 
expense,  until  he  satisfies  the  judgment  rendered  against  him,  or 
is  discharged  according  to  law. 

2  R.  S.  370.  IS  76  and  77  (.3  R.  S..  5th  ed..  650;  2  Rdm.  301).  consoli- 
dated and  extended.  Araende<I  by  L.  1000.  ch.  65,  |  3.  See  note  30  of 
notes  of  Board  of  Statutory  Consolidation  at  end  of  code. 

S   111.   rAm'd,    188G.]     Imprisonment    on    execution. 

No  person  shall  be  imprisoned  within  the  prison  walls  of  any 
jail  for  a  longer  period  than  three  months  under  an  execution  or 
any  other  mandate  against  the  person  to  enforce  the  recovery  of 
a  sum  of  money  less  than  five  hundred  dollars  in  amount  or  un- 
der a  commitment  upon  a  fine  for  contempt  of  court  in  the  non- 
payment of  alimony  or  counsel  foes  in  n  divorce  case  where  the 
amount  so  to  be  paid  is  less  than  the  sum  of  five  hundred  dollars; 
and  where  tho  amount  in  either  of  said  cases  is  five  hundred  dol- 
lars or  over,  such  imprisonment  shall  not  continue  for  a  longer 
period  than  six  months.  It  shall  be  the  duty  of  the  shoriflp  in 
whose  custody  any  such  person  is  held  to  discharge  such  person  at 
the  expiration  of  said  respective  periods  without  any  formal  ap- 
plication being  made  therefor.  No  person  shall  be  imprisoned 
within  the  jail  liberties  of  any  jail  for  a  longer  period  than  six 
months  upon  any  execution  or  other  mandate  against  the  person, 
and  no  action  shall  bo  commenced  against  the  sheriff  upon  a 
bond  given  for  the  jail  liberties  by  such  person  to  secure  the  bene- 
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fit  of  such  liberties,  as  provided  in  articles  fourth  and  fifth  of 
this  title  for  an  escape  made  after  the  expiration  of  six  months' 
imprisonment  as  aforesaid.  Notwithstanding;  such  a  discharge  in 
either  of  the  above  cases,  the  judgment  creditor  in  the  execution, 
or  the  person  at  whose  instance  the  said  mandate  was  issued,  has 
the  same  remedy  against  the  property  of  the  person  imprisoned 
which  he  had  before  such  execution  or  mandate  was  issued;  but 
the  prisoner  shall  not  be  again  imprisoned  upon  a  like  process 
issucHl  in  the  same  action  or  arrested  in  any  action  upon  any  jndj?- 
ment  under  which  the  same  may  have  been  granted.  Except  m 
a  case  hereinb«»fore  specified  nothing  in  this  section  shall  effect  a 
commitment  for  contempt  of  court.  jk 

L.    ISSC.   ch.   072.      See  ||   137.   1404,   2202,   3033.  ■ 

S  112.  [Repealed  by  L.  1909,  ch.  16.     See  Consolidated  Laws,     . 
tit.    County  Law,  §  240.]  \^ 

II  113-117.  [Repealed  by  L.  1909,  ch.  47.  See  Consolidated 
Laws,  tit.    Prison  Law,  §§  340-344.] 

1  IIK.  Priaoner,  hofv  con-re jred  to  Jail  throngrh  another 
conntT* 

A  sheriff  or  other  officer,  who  has  lawfully  arrested  a  prisoner, 
may  convey  his  prisoner  through  one  or  more  other  counties,  in 
the  ordinary  route  of  travel,  from  the  place  where  the  prisoner 
was  arrested,  to  the  place  wnere  he  is  to  be  d^'Iivered  or  coudned. 

2  R.    S.    420.    I   0. 

I  119.  [Repealed  by  L.  1909,  ch.  M.  See  Consolidated  Laws, 
tit.  Civil  Rights  Law,  §  22.] 
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article:  second. 

Jaila;  jail  discipline;  and  regulations  concerning  ih*i  confinement 
and  care  of  prisoners. 

Sec.  120.  Jail   In    New   York   city. 

121.  JailH  in   othor  countioa. 

122.  Klthor  of  several  Jails  may  be  used. 

123.  Civil  and  criminal  prlaoncrs  to  be  kept  separate. 

124.  MaleK   and    females   to   be   kept   separate. 

125.  Penalties. 

126.  Jail  physician. 

127.  Issue   of   new  execution   when   sick   prisoner  escapes. 

128.  Sale  of   liquor   In   Jails. 

129.  Permit,   when  granted. 

130.  Penalties  for  violation. 

131.  Service  of  papers  on  prisoner. 

132.  Sheriff   to  permit  access  for  that  purpose. 

133.  Prisoners    under   Unltwl   States    proctiss. 

134.  Sheriff  answerable  for  tbcir  custody. 

§  120.  [Repealod  by  I^  1009,  ch.  47.  See  Consolidated  Laws, 
tit.  Prison  Law,  §  420.] 

I  121.  r Repealed  by  L.  1909,  ch.  16.  See  Consolidated  Laws, 
tit.  County  Law,  §§90,  183.] 

II  122-124.  [Repealed  by  L.  1909,  ch.  47.  See  Consolidated 
Laws,  tit.  Prison  Law,  §§  345-347.] 

§  125.  [Partly  repealed  by  L.  1909,  ch.  88.  §  2501.  But  see 
Penal  Law^  §  1875,  which  embodies  the  whole  of  this  section.] 

I  126.  [Except  part  relating  to  county  of  New  York  repealed 
by  L.  1909,  ch.  47.  See  Consolidated  Laws,  tit  Prison  I^aw, 
§  348.     For  remainder  of  section!  see  Greater  New  York  Charter.] 

§  127.  rAm*d,  1805,  1009.]  lasne  of  new  execution  when 
Hlok    prlHoner   eiicapea. 

If  a  prisoner  actually  escapes,  while  goinp  to,  remaining  at, 
or  returning  from  a  hospital  to  which  he  has  l»eeu  ordered 
removed  pursuant  to  section  three  hundred  and  fifty-five  of  the 
priscm  law,  a  new  execution  may  be  issued  against  his  person, 
if  he  was  in  custody  by  virtue  of  an  execution;  or,  if  he  was  in 
custody  by  virtue  of  an  order  of  arrest,  a  new  order  of  arrest 
may  be  granted,  upon  proof  by  affidavit  of  the  facts  specified  in 
this  section,  without  other  proof  and   without  an  undertaking. 

L.  1R05,  ch.  046.  Amended  by  L.  1I>09,  ch.  6,'..  Also  partly  repealed 
by  L.  1009,  ch.  47.  Sw  Coimolldated  I,nw«,  tit.  PriPon  Law,  {  3.%5.  See 
note  31   of  notes  of  Board   of   Statutory   CoiiHoUdatlou   at  end  of   ctKle. 

If  128-120.  [Repealed  by  L.  1909,  ch.  47.  See  Consolidated 
Laws,   tit.  Prison  Law,   §§  349-350.] 

I  ISO.  [Repealed  by  L.  1909,  ch.  88.     See  Penal  Law,  §  1791.] 
_  IS 
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§    131.    Service   of  paper*  on  prlaoner. 

A  sheriff  or  jailor,  upon  whom  a  paper  in  an  action  or  special 
procfiHliiig,  directt'd  to  a  prisoner  in  his  custody,  ia  lawfully 
^e^Ted,  or  to  whom  8Uch  a  paper  is  dflivered  for  a  prisoner,  must, 
within  two  days  thereafter,  deliver  the  same  to  the  prisoner,  with 
a  note  thereon  of  the  time  of  the  service  thereof  upon,  or  the 
rwfipt  thereof  hy  him.  For  a  neglect  or  violation  of  this  section, 
the  sheriff  or  jailor,  ffuilty  thereof,  is  liable  to  the  prisoner  for 
all  damage  occasioned  thereby. 

Id.,    f   32,   am'd.      See  post.    S   709. 

1  132.   SUerlff  to  permit   access   for  tliat  purpose. 

Subject  to  reasonable  regulations,  which  the  sheriff  may  estab- 
lish for  that  purpose,  a  sheriff,  jailor,  or  other  otfleer,  who  hns  the 
custody  of  a  prisoner,  must  permit  sueh  access  to  him  as  is  neces- 
sary, for  the  personal  service  of  a  paper  in  an  action  or  special 
prfK-c<*ding,  to  which  the  prisoner  is  a  party,  and  which  must  be 
Ijersonally  served. 

§   133.  Prisoners  ander  Uuitecl   States   process. 

A  sheriff  must  receive  into  his  jail  and  keep  a  prisoner,  coi^- 
mitted  to  the  same,  by  virtue  of  civil  process  issutnl  by  a  court  «'f 
record,  instituted  under  the  authority  of  the  United  States,  until 
he  is  discharged  by  the  due  course  of  the  laws  of  the  United 
States,  in  the  same  manner  as  if  he  was  committed  by  virtue  of 
a  mandate  in  a  civil  action,  issued  from  a  court  of  the  State.  Tbe 
.sherifT  may  receive,  to  his  own  use,  the  money  payable  by  the 
United  States  for  the  use  of  the  jail. 

2  R.    S.   443.    I   90    (Jl   R.   S..    5th  ccl..   743;   2  Bclm.   4C2).   • 
i   134.   Sheriff   ansvTerable   for   their  costodr* 

A  sheriff  or  jailor,  to  whose  jail  a  prisoner  is  committed,  as  pre- 
scribc^d  iii"  the  last  section,  is  answerable  for  his  safe  keeping,  in 
the  courts  of  the  United  States,  according  to  the  laws  thereof. 

Id.,    i    97. 
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ARTICLE]   THIRD. 

Temporary  jails,  and  temporary  removal  of  prisoners  from  jail. 

Sec.  135.  Whon   jail  booomes  unflt,   etc.,    another  to  be  designated, 
l.'li).  DoHlgiiatlon,    how   annulled. 

1.37.  C\»p.v   of  denlKnation   to   be  uervoil   on   the   aherlfT,   etc. 
138.  PrlsonerH   already   upon    jail   lll»ertles   wht»n   other  Jail   dofllKnatod. 
130.  Jail    liberties*    to    prisoner,    who    becomes    entitled    thereto,    before 
removal. 

140.  Id. ;    to   prlMonent   removed. 

141.  When   deslKuatlon    to   be   revoke<l,   etc. 

142.  Tojiy   of  revo<'atlon   to   be  served   on   HherlfT;   Btaerifrs  duty   thereon. 

143.  Removal   of   prisoners   in    caw   of   fire. 

144.  What  officer  to  act  In  case  of  absence,  etc. 

iS  135-13T.  fRenenled  hy  L.  1009,  ch.  47.  See  Consolidated 
Laws,  tit.    Prison  Law,  §§  351-353.] 

I  138.  rAm*d,  lOOO.]  Priiionorn  already  upon  Jail  Uber- 
tlen   when  other  Jail   denlflmated. 

If  a  prisoner  has  been  admitted  to  the  liberties  of  the  jail  of  the 
county,  for  which  a  desijfnation  is  made  pursuant  to  section  throe 
hundred  and  fifty-one  of  the  prison  law,  he  must,  notwith- 
standing, remain  within  those  liberties,  but  he  may  be  removed 
by  the  sheriff,  to  whom  he  has  priven  bond  for  the  liberties,  to 
the  jail  or  other  place  so  designated,  and  confined  therein,  in  a 
case  where  the  sheriff  might  confine  him  in  the  jail  of  his  own 
county. 

2  B.  S.  428,  430,  |  18.  Amended  by  L.  1000.  ch.  65,  %  3.  See  note 
32  of  notes  of  Board  of  Statutory  Consolidation  at  end  of  code. 

i  130.  Jail  llbertlen  to  prisoner,  irho  becomes  entitled 
thereto,  before   removal. 

If  a  person,  who  is  arrested,  before  or  after  the  designation,  by 
the  sheriff  of  the  county  for  which  the  designation  is  made,  bo- 
comes  entitled,  after  the  designation,  and  before  his  removal,  to 
the  liberties  of  the  jail,  he  must  be  admitted  to  the  liberties  of 
the  jail  of  that  coumty,  as  if  the  designation  had  not  been  made; 
but  he^  may  be  removed  by  the  sheriff  to  the  jail,  or  other  place, 
so  designated,  and  confined  therein,  in  a  case  where  the  sneriff 
might  confine  him  in  the  jail  of  his  own  county. 

Id..    I    10.    am*d. 

f  140.   rAm*d,    1009.]     Id.|  to   prlaoners   removed. 

If  a  p<»rson  confined  ini  or  removed  to  the  jail  of  a  contiguous 
county,  designated  as  prescribed  in  article  thirteen  of  the  Prison 
I-aw,  becomes  entitled  to  the  liberties  of  the  jail,  the  sheriff  of 
that  county  must  admit  him  to  the  jail  liberties,  as  if  he  had 
be<»n  originally  arrested  by  that  sheriff,  on  a  mandate  direct€»d 
to   him. 

Id..  I  20.  Amended  by  L.  1000.  ch.  fiS.  |  3.  and  ch.  240.  I  84.  Sec 
note  32  of  notes  of  Board  of  Statutory  Consolidation  at  end  of  code. 
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S   141.   [Am'd,    llH)e.]     l%^lieii    deslffnatlon   to  be   revoked. 

When  a  jail  is  erected  for  the  county,  for  whose  ase  the  desig- 
natiou  pursuant  to  section  three  hundred  and  fifty-one  of  the 
prison  iaw  was  made,  or  its  jail  is  rendered  lit  and  safe  for  the 
eonfiuement  of  prisoners,  or  the  reason  for  the  designation  of 
another  jail  or  plaoe  has  otherwise  ceased  to  be  operative,  the 
desigTiation  must  be  revoked,  as  prescribed  in  this  article  and 
section  three  hundred  and  fifty-two  of  the  prison  law. 

Id..  I  21.  Amended  by  L.  1909.  ch.  Go,  |  3.  and  ch.  240,  |  84.  See 
note  32  of  notes  of  Board  of  Statutory  Coniwildatlon  at  end  uf  code. 

S  142.  Copy  of  revocation  to  be  aerTed  on  al&erlff)  «lier- 
lIPs   dnty  thereon. 

The  county  clerk  must  immediately  serve  n  copy  of  the  revoca- 
tion, duly  certified  by  him  under  his  official  seal,  upon*  the  sheriff 
of  the  same  county;  who  must  remove  the  prisoners  belonging  to 
his  custody,  and  confined  without  his  county,  to  his  proper  jail. 
If  a  prisoner  has  been  admitted  to  the  jail  liberties  in  the  other 
county,  he  must  also  be  removed;  and  he  is  entitled  to  the  liber- 
ti€?6  of  the  jail  of  the  county,  to  which  he  is  removed,  without  a 
new  bond,  as  if  he  had  been  originally  admitted  to  the  jail  liber- 
ties in  that  county;  and  the  bond  given  by  him  applies  accood- 
ingly  to  those  liberties. 

Id.,   I  20,   amM. 

If  143-144.  [Repealed  by  L.  1909,  ch.  4T.  See  Consolidated 
Laws,  tit    Prison  Law,  {§  354,  356.] 
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ARTICLE    FOURTH. 

Jail  liberties;  escapest 

Sec.  145.  Jail   libertioH   In    certain   counties. 

146.  Id. ;   In  other  counties. 

147.  Id.  :   how  laid  out. 

14M.  Copy    to   b«*   k<'i>t    ik»sUh1    In   Jail. 

149.  Who  admitted    to  lllMTtlet*. 

ir»(».  rndwtukiuK    to   be   exet'ut<Hl    by   prlBoner. 

151.  For   whom   undertuklng   to  Ik-   held. 

ir>2.  PrUoner    to   l>e   committed   when   surety   l8   insufflcient. 

15:i.  Surrender  of  prlwiuer  by   hi8  KuretleN. 

154.  How    surrender    made. 

15."S,  What   deeniwl    and   what  not  dwmed   nn  esoaiK». 

150.  When   court   may   onler  Indicted   prisoner   to   be   produced. 
157.   I'rlKonertft   committed    for   contempt. 

155.  Sheriff's   llubility   for  escaiK'. 

159.  I'enalty    for   connivance   at   esca|)e  by  a   sheriff,    etc. 

If  145-14.S.  [Ropealed  by  li.  UKK),  ch.  47.  See  Consolidatod 
Laws,  tit.    PriHon  l-.aw,  H  ,*i57-3(>().  ] 

i    140.    rAm*d,   IKSO,   1004.]      \%'ho   admitteil    to   llbertlea. 

A  person  in  the  custody*  of  a  sht'riff,  by  virtue  of  an  order 
of  arrest;  or  of  an  exeeution  in  a  civil  action;  or  in  consequence 
of  a  surrender  in  exoneration-  (^f  his  l^nil:  is  entith^d  to  l>e  ad- 
mitted to  the  liberties  of  the  jail,  upon  deliverinjr  to  the  sheriff 
nn  approved  undertaking  as  prescribed  in  the  next  section. 

Id.,    S   40;    L.    IKSO,   ch.    CIS.       Stv  ante.    S    IR.       L.    1904.   ch.    3S4.  In 

effwt  April  20.    1904. 

i  150.  rAm*d,  1S8«,  10O4.]  UndertakinK  to  lie  executed 
by  prlHoner. 

The  undertaking  must  be  executed  by  the  prisoner,  and  one 
or  more  sutticient  sureties,  residents,  and  householders  or  free- 
hohlers  of  the  county,  in  a  penalty  at  least  twice  the  sum,  in 
which  the  sheriff  was  n^quireH  to  hold  the  defendant  to  bail, 
if  he  is  in  custody  under  an  order  of  arrest,  or  has  been  snr- 
rendenMl  in  exoneration  of  his  bail,  before  judgment;  or  directed 
to  be  <'ollected  by  the  execution,  if  he  is  in  custody  under  an 
ex(»cution;  or  reiuainini;  unicollected  upon  a  judgment  aj^aiiist 
him.  if  he  has  been  surrendered  after  judjrment;  conditioned, 
that  the  pt^rson  so  in  custody  shall  remain  a  prisoner,  and  shall 
not,  at  any  time,  or  in  any  manner,  escape  or  j?o  without  the 
liberties  of  the  jail,  until  discharged  by  due  course  of  law.  Upon 
the  >?iviui?  and  the  approval  by  the  court  or  a  jud^e  thereof, 
or  a  county  jud^je,  of  such  an  undertaking,  the  prisoner  shall 
be  relensi'd  from  the  custody  of  the  sheriff  and  the  sheriff  shtill 
thereupon  Ik»  exonerated  from  liability.  But  after  the  allowance 
(»f  the  umlertakin^  as  hereinaft<»r  prescribed,  the  same,  must  be 
delivere<l  by  the  clerk,  on  recpiest.  to  tho  party  at  whose  in- 
.Htance  the  j)risoner  was  in  custody.  Within  two  days  after  the 
appnival  by  the  court.  jud>?e.  or  county  jud^e.  the  undertakinji; 
must  be  filed  by  the  sheriff  with  the  clerk,  and  a  copy  delivered 
to  the  party  at  whose  instance  the  prisoner  was  in  custody,  or 
to  his  attorney,  who  shall  within  three  days  thereafter  serve 
upon  the  surety  or  sureties,  or  the  attorney  for  the  prisoner,  a 
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notice  that  he  does  not  accept  him,  or  them,  as  hail;  othcrwiHe 
hi^  is  ilt'ometl  to  have  accepted  them.  Within  three  days  after 
the  receijjl  of  Huch  notice,  the  surety  or  sureties, .or  the  attorney 
for  the  prisoner,  may  serve  upon  the  party,  or  attorney  for  tlie 
party,  at  whose  instance  tho  prisoner  was  in  custody,  notice  of 
justification  of  the  same  or  other  bail  before  tli^»  court  of*  a 
jud;je  thereof,  or  a  county  jud^e,  at  a  si)ecifie<i  time  and  place; 
the  time  to  be  not  Ic^s  than  five  days  nor  more  than  ten  days 
thereafter,  and  the  place  to  be  within  the  county  where  one  of 
the  bail  resides  or  where  the  defendant  was  arrested.  Kxcept 
as  otherwise  expressly  prescribed  in  this  article,  the  provisions 
re^ulatinff  the  substitution  of  new  sureties  or  a  new  undertaking, 
an«i  the  examination  and  qualification  of  the  new  sureties,  and 
the  allowance  of  the  undertaking  after  justification,  contained 
In  article  third  of  title  first  of  chapter  seventh  of  this  act,  shall 
govern.  If  the  bail  shall  not  be  allowed,  the  court,  judge  or 
county  jndge  shall  remand  the  prisoner  to  the  custody  of  the 
sheriff. 

Id..  IS  41  and  42;  L.  IRSO.  ch.  G4H ;  L.  1004,  ch.  384.  An  to  doposit, 
aee  %  674.      In  eflTect  April  20.    1904. 

1  15 1.  [Am*d,  18841,  1004.1  From  whom  nndertaklnff  to 
be  beld. 

An  undertakinpr  so  taken  is  held  for  the  indemnity  of  the 
party  at    whose  instance  the  prisoner  executing  it  is  confined. 

2  B.   S.   434,    i   4:1 ;    L.    1904,    ch.    3S4.       In   effect   Ai)rll  20.    1004. 

f  ina.  rAni'd,  1«(8#t.1  PriNoner  to  be  committed  when 
■arety    in   InMolllcleut. 

If  the  party  at  whose  instance  the  prisoner  is  in  custody  dis- 
covers that  a  suretj'  therein  is  insufficient,  he  may,  upon  pn)of 
of  the  fact,  by  affidavit  or  otherwise,  apply  to  the  court  or  to  a 
judge  thereof,  on  whcwe  pro<*ess  or  mandate  such  prisoner  is  in 
custody,  or  to  the  county  judge  of  the  county  where  such  pris- 
oner is  confine<l.  and  the  court,  or  a  judge  thereof,  or  such  county 
judge,  may  make  an  order  committing  such  prisoner  to  close  con- 
finement in  the  jail  until  another  undertaking  with  good  and 
sufficient  sureties  is  offered. 

Id..    I  44;   L.   18S6,   ch.   U48. 

I  153.  rAm*d,  1K86.1  Surrender  of  prlnoner  by  bla  iiiire- 
tie«. 

One  or  more  of  the  sureties,  in  an  undertaking  given  for  the 
liberties  of  a  jail,  may  surrender  the  principal,  at  any  time  before 
judgment  is  rendered  against  them  In  an  action  on  the  under- 
taking; but  they  are  not  exonerated  thereby,  from  a  liability  in- 
curred before  making  the  surrender. 

2  R.   8.   434,   I  45,   ani*d;   L.   1SK(J,  ch,   048. 

i   154*  (Am'd,  1880.]     How  surrender  made. 

The  surrender  must  be  made  as  follows:  The*  surety  or  sureties 
making  it  must  take  the  principal  to  the  k(»e|M»r  of  the  jail,  who 
must,  upon  his  or  their  written  rcniuisition  to  that  effect,  take  the 
principal  into  his  custody,  and  indorse  ui)on  the  undertaking  given 
for  the  liberties,  an  acknowle<igment  of  the  8nrn»n<ler;  and  also, 

•  So  In   original. 
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if  rcMiuired,  give  the  surety  or   sureties  a  certificate,  acknowledg- 
ing the  surrender. 

Id.,   «   40;   U    18S6.   ch.   048. 

S  16n.  [Am*d»  188G.]  V^hat  deemecl  and  what  not  deemed 
an   «Mcape. 

The  going  at  large,  within  the  liberties  of  the  jail  in  which  he 
is  in  custody,  of  a  prisoner  who  has  executed  such  an  undertak- 
ing, or  of  a  prisoner  who  would  be  entitled  to  the  liberties  uiion 
executing  such  an  undertaking,  is  not  an  escape.  But  the  going 
at  largo,  beyond  the  lil>erties,  by  a  prisoner,  without  the  assent 
of  the  party  at  whoso  instan-ce  he  is  in  custody,  is  an  escape; 
and  the  sheriff  in  whose  custody  he  was,  yr  his  sureties,  has  the 
same  authority  to  pursue  and  retake  him.  as  if  he  had  escaped  from 
tile  jail.  Such  an  escape  forfeits  the  undertaking  for  the  liberties, 
if  any;  sul>ji»i*t  to  the  provisions  of  the  next  article  of  this  title. 

Id.,   I  47;   L.   188G,   ch.   648. 

S  15C.  lAm'd,  1877.1  IVheu  conrt  may  order  indicted 
priMoner  to   be   produced. 

Where  a  person,  who  has  been  indicted  for  a  criminal  offence, 
is  heUl  by  a  sheriff,  by  virtue  of  a  mandate  in  a  civil  action  or 
six^cial  proceeding,  the  court,  in  which  the  indictment  is  pending 
nmy  make  an  order,  requiriwg  the  sheriff  to  bring  him  before  th« 
court;  whereupon  the  court  may  make  such  disposition  of  the 
prisoner,  as  to  it  seems  proper.  The  sheriff's  fees  and  expenses, 
in  wso  doing,  are  a  county  charge  of  the  county  wherein  the  court 
is   sitting. 

I..   1871.  ch.  208,   I   1    (9  Edm.   67). 

1  157.  PriHoner  con&initted  for   contenipt. 

A  prisoner,  committed  to  jail  upon  process  for  contempt,  or 
committed  for  misconduct  in  a  case  prescribed  by  law,  must  be 
actually  confined  and  detained  within  the  jail,  until  he  is  dis- 
charged by  due  course  of  law,  or  is  removed  to  another  jail  or 
jilace  of  confinement,  in  a  case  prescribed  by  law.  A  sheriff  or 
keeper  of  a  jail,  who  suffers  such  a  prisoner  to  go  or  be  at  large 
out  of  his  jail;  except  by  virtue  of  a  writ  of  habeas  corpus,  or 
by  the  special  direction  of  the  court  committing  him,  or  in  a 
case  specially  prescribed  by  law;  is  liable  to  the  party  aggrieved, 
for  his  damages  sustained  thereby,  and  is  guilty  of  a  misde- 
meanor. If  the  commitment  was  for  the  non-payment  of  a  sum 
of  money,  the  amount  thereof,  with  interest,  is  the  measure  of 
damages. 

2  R.   S.   4H7,   S   01.   amM. 

§   1S8.   [Am*d,   18»G,   1004.1     Sheriff*!!  liability  for  CAcape. 

Where  a  prisoner,  in  a  sheriff's  custody,  goes  or  is  at  large 
beyond  the  liberties  of  the  jail,  without  the  assent  of  the  party 
at  wliosu  instance  he  is  in  custo<ly,  the  sheriff  is  answerable 
therefor,  until  an  undertaking  provided  for  in  section  one  hun- 
dred and  fifty  of  this  article  has  be<»n  given  and  approved,  as 
follows: 

1.  If  tlM»  prisoner  was  in  custody  by  virtue  of  an  order  of 
arrest,  or  in  consequence  of  a  surrender  in  exoneration  of  his 
bail.  1)efore  judgment,  the  sheriff  is  answerable  to  the  extent 
of  the  damages  sustained  by  the  plaintiff. 
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2.  If  the  prisoner  was  iu  custody  by  virtue  of  any  other  man- 
date, or  iu  conseiiuouce  of  a  surreuder  in  exoneration  of  his 
buil^  after  judgment,  the  sheriff  is  answerable  for  the  debt, 
damages,  ur  sum  of  money,  for  whic-li  the  prisoner  was  com- 
mitted. 

3.  rpon  the  giving  and  approval  of  tho  undertaking  in  this 
article  mentioned,  no  action  for  an  escape  shall  be  maintained 
against  the  sheriff. 

2  R.  S.  4.17,  a  «2  and  63;  L.  18S0.  ch.  648;  L.  1904,  ch.  3S4.  In 
effect  April  1!0.    iyu4. 

i  150.  [Repealed  by  L.  1909,  ch.  88.     See  Penal  Law,  §  1839.J 
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AliTICIiK  FIFTH. 

ActPm  upon  and  assignment  of  a  bond  for  jail  liberties, 

9ec.  160.  Defence  In  action  hj  sheriff  on  t)ond. 

161.  Judgment  against  sheriff  to  be  erldence  against  sureties,  etc. 

162.  Summary   judgment    for   sheriff. 

163.  Requisites  of  application  therefor. 

164.  Such   Judgment   when   stayed.    Id.;    when    vacated. 

165.  Judgment  ogalnRt  sheriff  is  erldcnce  of  damages. 
160.  AtKdgnmcnt  of  undertaking. 

167,  R4»rovery  of  damagon  for  breach  of  condition. 

168.  Effoi't  of  commoneement  of  action  as  a  bar. 
160.  nofoncf*  to   action. 

170.  Stay  of  proceedings  against  sheriff,  how  authorised. 

171.  Defence  of  sheriff  In  action  for  escape. 


1  100.  rAm'd,  1880.]  Defence  in  action  bx  sheriff  on  nn- 
dertaklns. 

In  an  action  brought  on  an  undertaking  for  the  jail  liberties,  it 
is  a  defence,  that  the  prisoner  voluntarily  returned  to  the  liberties 
of  the  jail  from  which  he  escaped,  or  was  recaptured  by,  or  sur- 
rendered to  the  sheriflF,  from  whose  custody  he  escaped,  before 
the  commencement  of  the  action.  The  defendants  may  make 
that  or  any  other  defence  to  the  action,  which  might  be  made  by 
the  sheriff,  to  an  action  against  him  for  the  escape. 

2  R.    S.   435,    S   48;    L.   1886.   ch.    648. 

S  101.  Jndffment  affnlnnt  «lierlff  to  be  evidence  ngrainat 
•nretle%  etc. 

But  if  judgment  has  been  rendered  against  the  sheriff,  in  an 
action  brought  for  the  escape,  and  due  notice  of  the  pendency  of 
the  action  was  given  to  the  prisoner  and  his  sureties,  to  enable 
them  to  defend  the  same,  the  judgment  against  the  sheiiff  is  con- 
clusive evidence  of  his  right  to  recover  against  the  prisoner  and 
his  sureties,  to  whom  the  notice  was  given,  as  to  any  matter 
which  was  or  might  have  been  controverted,  in  the  action  against 
the  sheriff. 
Id.,    9   40. 

3  102.  [Am'd,  1880.]    Bnmmary  Jndgrment  for  sberlfl. 

In  an  action  brought  by  a  sheriff  on  an  undertaking  for  the  jail 
liberties,  if  it  appears  to  the  court,  upon  a  motion  made  in  behalf 
of  the  sheriff,  that  judgment  has  been  rendered  against  him,  for 
the  escape  of  the  prisoner,  and  that  due  notice  of  the  pendency 
of  the  action  against  him,  was  given  to  the  prisoner  and  his  sure- 
ties, to  enable  them  to  defend  the  same,  the  court  must  order  a 
summary  judgment  for  the  plaintiff;  and  judgment  must  be  en- 
tered accordingly,  with  costs. 

Id.,  I  60;  L.  1886,  ch.  648. 

I  103.   Reanlaites  of  application  therefor. 

But  to  entitle  a  sheriff  to  move  for  such  a  judgment,  he  mast 
have  served  a  copy  of  his  complaint,  and  given  twenty  days' 
notice  of  the  motion. 

Id.,   I  51. 

I  104.  Sncb  Jndflrment  'when  ntared.    Id.|  when  -racated. 

If  it  appears,  on  the  hearing  of  the  motion,  that  the  defendants 
have  a  meritorious  defence,  which  was  not  controverted  in  the 
action  against  the  sheriff  and  which  by  law  could  not  have  been 
99  controverted,  the  court  may  stay  proceedings  on  the  jud^xnentr 
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with  snoh  limitatioiu  and  upon  snch  terms,  as  it  deems  jnst,  until 
a  trial  in  the  action;  but  the  judgment  must  stand  as  a  security 
for  the  sheriff.     If  the  defence  is  established,  the  court  must  va- 
cate the  judfirment,  and  render  judgment  for  the  defendant. 
2  n.   S.  435.  H  62  and  63,  am'd. 

I  16S.  [Am'dy  1886.]  Jndffiaent  aaralnst  sliertir  la  evldenee 
of  dADiairea. 

In  an  action  brought  by  a  sheriff  on  an  undertaking  for  the  jail 
liberties,  a  judgment  against  him  for  the  escape  of  the  prisoner, 
is  evidence  of  the  damages  sustained  by  him,  as  if  it  had  beon 
collected;  and  he  may  recover  his  reasonable  attorney's  and  coun- 
sel fees,  and  other  expenses  in  defending  the  action  against  him, 
as  part  of  his  damages. 

Id.,   f  54:  Lu  18S6,  ch.  048. 


i  106.  [Am*d,  1880.]    Asslflrnment  of  undertakinv- 

If  an  undertaking  for  the  jail  liberties  is  forfeited  before  the 
same  is  duly  allowed,  the  party  at  whose  instance  the  prisoner 
was  confined,  or,  in  case  of  his  death,  his  executor  or  adminis- 
trator,  may  elect  to  bring  an  action  on  the  undertaking. 

Id.,   I  65;  L.  1886,  cb.  648. 

Recovery    of    daniav^a    for 


f   167.     [Am'dt     ISSe,     1904.] 
breaclk  of  condition. 


The  person  so  electing  may  maintain  an  action  on  the  under- 
taking, where  an  action  might  have  been  heretofore  maintained 
by  the  sheriff,  and  he  may  recover  the  same  damages  for  the 
breach  of  the  condition,  which  he  might  heretofore  have  re- 
covered in  an  action  against  the  sheriff  for  the  escape. 

Id.,  I  56;  Lu  1886,  ch.  648;  L.  1004,  ch.  884.    In  effect  April  20,  1004. 

{  168.  [Am'd,  1886.]  BIfect  of  commencement  of  action  as 
a  bar. 

The  commencement  of  such  an  action  shall  be  deemed  an  elec- 
tion and  is  a  bar  to  an  action,  by  or  on  behalf  of  such  person, 
against  the  sheriff  or  other  officer  accepting  such  an  undertaking, 
for  an  escape  by  the  prisoner  executing  the  undertaking,  amount- 
ing to  a  breach  of  the  condition  thereof,  unless  the  escape  was 
with  the  assent  of  the  sheriff  or  other  officer. 

Id.,  t  57;  L.  1886,  ch.  648. 

f  160.  [Am'd,  1886,  1904.]     Defence  to  actions. 

In  an  action  brought  as  provided  for  in  the  last  three  sec- 
tions, the  defendant  may  make  any  defence,  which  he  might 
heretofore  have  made,  if  the  action  was  brought  by  the  sheriff. 

Id.,  I  58;  li.  1886,  ch.  648;  L.  1004,  ch.  384.    In  effect  April  26,  1004. 

I  170.  JAm'd,  1886.]  Star  of  proceedlnirs  aaralnst  sheriff, 
ho^r  antliorlsed. 

If  the  person  so  entitled  to  bring  an  action  on  the  undertaking 
for  the  jail  liberties,  in  lieu  of  making  such  election,  brings  an 
action  against  the  sheriff  for  the  escape,  the  court  may,  except 
where  the  escape  was  made  with  the  sheriff's  nsRont  stay  proceed- 
ings upon  a  judgment  recovered  against  the  sheriff,  with  such 
limitations  and  upon  such  terms  as  it  deems  just,  until  h^  bfi9 
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had  a  reasonable  time  to  prosecute  the  undertaking,  and  collect  a 
judgment  recovered  thereon. 

Id.,  if  58  aod  GO;  L.  1880.  cb.  64& 

i  171.    [Am*d,    10O4.]     Defence    of    alterlll    In    action    for 
escnpe. 

In  an  action  against  a  sheriff  or  other  officer,  for  the  escape 
of  a  prisoner,  it  is  a  defense,  that  the  escape  was  without  the 
assent  of  the  defendant,  and  that  at  the  commencement  of  the 
action,  he  had  the  prisoner  within  the  liberties,  either  by  his 
voluntary  return  or  by  recapture,  or  that  an  undertaking  required 
to  be  given  by  sections  one  hundred  and  forty-nine  and  one 
hundred  and  fifty  of  this  act,  was  given  and  approved, 
2  B.  S.  435,  f  64;  L.  1904,  ch.  884.    In  effect  4prU  26,  1904. 
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TITLE  ILL 

Application  of  the  foregoing  proTision*  to  the  proceedings 
of  a  coroner. 

lee.  172.  DntlM  of  coroner  when  sberlff  Is  a  party. 
ITS.  Anj  one  of  tbe  coronen  maj  act. 
174.  Arr««t  of  aberiff  by  coroner. 
179.  Sheriff;  bow  confined. 

176.  Place  of  confinement  to  be  deemed  a  jail. 

177.  Sheriff  bow  admitted  to  jail  liberties;  liability  of  coroner  for  eacape. 

178.  Coroner  may  proaecnte,  etc.,  bond  for  llbertiea, 

179.  Dotleg  of  coroner  where  sheriff  is  plaintiff. 
im.  Such  prisoner  optitled  to  jail  liberties,  etc. 
181.  Escape  of  such  prisoner. 

ISla.  Duties  of  county  treasurer  In  Erie  county. 

1  1T2.  IHitlea  tft  ooromer  -vrlien  sheriff  la  «  partr* 

In  an  action  or  special  proc<H?ding,  to  which  the  sheriflP  of  a 
connty  in  a  party,  a  coroner  of  the  same  connty  has  all  the  power, 
and  In  snbject  to  all  the  duties  of  a  sherifif,  in  a  cause  to  which  the 
sheriff  is  not  a  party;  except  as  otherwise  specially  prescribed  by 
law. 

2  R.  8.  441,  f  84  (8  H.  B..  8th  ed.,  741;  2  Edm.  400). 

S  173.  Any  one  of  the  coroners  may  act. 

A  mandate  in  a  civil  action  or  special  proceeding  which  mnst  or 
may  be  executed  by  the  coroners,  or  by  a  coroner  of  a  county, 
must  be  directed  either  to  a  particular  coroner,  or  generally  to 
the  coroners  of  that  county.  Where  such  a  mandate  is  directed 
generally  to  the  coroners  of  a  county,  or  requires  them  to  do  any 
act.  It  may  be  executed,  and  a  return  thereto  may  be  made  and 
signed,  by  one  of  them;  but  such  an  act  or  return  does  not  afi^t 
the  others. 

Id.,  part  of  I  84,  and  S  86. 

I  174.  [Am*a,  18841.]     Arrest  of  sheriff  by  coroner. 

Where  a  mandate,  requiring  the  arrest  of  the  sheriff  of  the 
county,  is  directed  to  a  coroner,  he  must  execute  the  same  in  the 
manner  prescribed  by  law,  with  respect  to  the  execution  of  a  simi- 
lar mandate  by  a  sheriff;  and  he  is  authorizcHl  to  take  an  under- 
taking on  the  arrest,  or  an  undertaking  for  the  jail  liberties,  in  a 
like  case,  and  in  like  manner,  and  with  like  effect,  as  where  such 
an  undertaking  may  be  taken  by  a  sheriff. 

Id.,  i  86;  L.  1886.  ch.  648. 

5  175.  Sheriff}  ho-vr  confined. 

Where  tiie  actual  confinement  of  a  sheriff  by  a  coroner,  on  a 
mandate,  is  required  or  authorized  by  law,  he  must  be  confined 
by  the  coroner,  in  a  houso  situated  within  the  llbertios  of  the 
jail  of  the  county,  other  than  the  sheriff^s  house,  or  the  Jail,  in 
the  same  manner  as  a  sheriff  is  required  by  law  to  confine  a  pris- 
oner in  the  jail. 
Id.,    i   87. 

I  179.  Place  of  eonllnenient  to  be  deemed  a  Jail. 

That  house  thereupon  becomes  the  jail  of  the  county,  for  the 
use  of  the  coroner;  and  each  prorision  of  law  relating  to  the  iall, 
or  to  an  escape  from  the  jail,  applies  thereto,  while  the  sheriff  is 
confined  therein. 

Id.,  fl  88  and  88. 
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{177.  TAmM,  18R6.1  Sheriff  how  admitted  to  Jail  Ubertfeai 
liability  of  coroner  for  escape. 

A  sheriff  so  arrested  must  be  admitted  to  the  liberties  of  the 
jail  of  the  county,  in  a  like  case,  and  upon  executing  a  like  under- 
takine  to  the  coroner,  as  proscribed  by  law  for  a  prisoner  in  the 
sheriff's  custody.  For  an  escape  of  the  sheriff  from  the  liberties, 
the  coroner  is  liable,  in  the  same  manner,  and  to  the  same  extent, 
as  a  sheriff  for  a  similar  escape;  and  he  may  make  the  same 
defence  as  a  sheriff. 

2  R.  S.  441,  «  00;  L.  1886.  cb.  648. 

f  178.  [Am'd,  1880.]  RlKhtH  of  coroner  to  prosecnte,  npon 
nndertaklnfir. 

The  coroner  may  prosecute  an  undertaking  for  the  liberties 
taken  by  him,  and  is  entitled  to  all  the  rights,  and  subject  to  al> 
the  liabilities,  prescribed  by  law  with  respect  to  a  similar  under- 
taking t  ken  by  a  sheriff.  The  undertaking  may  be  assigned  by 
him,  to  the  party  at  whose  instance  the  sheriff  was  arrested;  and 
the  same  proceedings  may  be  had  thereupon,  as  upon  an  under- 
taking taken  and  assigned  by  a  sheriff  in  a  similar  case. 

Id..  S  91;  L.  1886,  ch.  G48. 

S  179.  Dntleii  of  coroner  -vrhere  alierlff  is  plaintiff. 

A  person  arrested  by  a  coroner,  in  an  action  or  special  pro- 
ceeding, in  which  the  sheriff  of  the  county  is  plalntin,  must  be 
confined  in  the  jail  of  the  county,  in  a  case  where  such  a  confine- 
ment is  required  or  authorized  by  law;  but  the  coroner  is  not 
liable  for  an  escape  of  the  prisoner  from  the  jail,  after  he  has 
been  confined  therein.  A  person  so  confined  must  be  kept  and 
treated,  in  all  respects,  like  a  prisoner  confined  by  the  sheriff. 
Id.,   S  92,  and  part  of  |  9S. 

(  180.  [Am'd,  1886.]  Sncb  prisoner  entitled  to  Jail  llber« 
tle»t  etc. 

A  person  so  arrested  by  a  coroner  is  entitled  to  be  discharged, 
or  to  the  liberties  of  the  jail,  as  the  case  requires,  upon  giving  an 
undertaking  to  the  coroner,  in  the  like  manner,  and  in  a  like  case, 
in  which  a  person  arrested  by  a  sheriff  would  be  entitled  to  be  so 
discharged,  or  to  the  liberties.  The  undertaking  so  giyen  must  be 
in  all  respects  similar  to  that  required  to  be  given  to  a  sheriff; 
and  it  has  the  like  effect,  and  may  be  assigned  and  proceeded 
upon  in  like  manner. 

Id.,  part  of  f  93.  and  f  94;  L.  1886,  ch.  648. 

S  181.  EiHcape  of  irncb  priiioner. 

A  coroner  is  answerable  for  an  escape  of  a  prisoner,  admitted 
by  him  to  the  liberties  of  the  jail,  in  the  same  manner  and  to  the 
same  extent,  as  a  sheriff,  and  may  interpose  a  like  defence. 

Id.,   I   05. 

f  181-a.  [Added,  1902.]  Dntlea  of  coanty  treasurer  In  Brie 
county. 

In  the  county  of  Erie  the  powers  imposed  aUd  the  duties  con- 
ferred upon  coroners  by  the  provisions  of  this  title  shall  be  exor- 
cised and  performed  by  the  county  treasurer  of  such  county,  and 
such  county  treasurer  shall,  in  the  exercise  and  i)erformance 
thereof,  be  subject  to  the  same  liabilities  and  responsibilities  as 
are  prescribed  in  this  title  in  the  case  of  coroners. 

li.  1902,  ch.  575    In  effect  April  14,    1002. 


c.2,t,4  NEW  SIIKRIFF.  §§182-89 

TITLE  IV. 

Powers,  duties,  and  liabilities  of  an  incomincr  and  outgoingr 
sheriff,  respectively,  touching  the  mattexs  included  in 
this  chapter. 

S«'.    1S2.   C«rtlflrate   to  be   funilRhed   to  new  sborifT. 

153.  Puwen*  of  tenner  HberifT;   wbeu   to  veaiie. 

154.  Jail.   |)ro<e»tH.   etc.,    to  Ik>  delivered   to  new  sheriff. 
1K5.   Former  sheriff   to   execute   Instrument. 

186.  Former   Hberiff   to  execute   certain    procewi. 

187.  Certain  orders  to  Ix*  dellTerd  to  and  returned   b^  new  sheriff. 

188.  Delirery   of   prlKoneni.    pnK'css,    etc.,    how   enforce<l. 

189.  Under-sheriff,    etc.,    when    to   comply    with    foregoing    iiroviMlonH. 

fl  182-189.  [Repealed  by  U  1909,  ch.  Id.     See  Consolidated 
Laws,  tit.    County  Law,  §  196.] 
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CHAPTER  III. 

Cml  Jurisdiction  of  the  Principal  Courts  of  Record ; 
Organization,  Members,  and  Officers  thereof;  Dis- 
tribution and  Dispatch  of  Business  therein. 

TITLE      I.— Tke  Court  of  AppoAli. 

TITLE    II.— The  (iaprene  Court. 

TITLE  III. -The  Court  of  Claims. 

TITLE  lY.— The  City  Court  of  the  City  of  Eow^Toift. 

TITLE     y.— The  County  Courts. 

TITLE  I. 

The  court  of  appeals. 

Article  1.  Jurisdiction,   and   mode   of   exercising  the  same;   cenoral   poweiu: 
terms   and  sittinffs. 
2.  The  clerk  of  the  court. 
8.  The  State  reporter;  publication  and  distribution  of  the  loportu. 

article:  first. 

JurUdiction,  and  mode  of  exereiHng  the  same  general  powere; 
terms  and  sittings. 

Sec.  190.  The  Jurisdiction  of  the  court  of  appeals  in  cItU  actions. 

191.  Limitations,   exceptions  and  conditions. 

192.  [Repealed.] 

193.  Court  may  make  rules. 

194.  Remittitur:   when  judgment  absolute  to  be  rendered,   and  proceed- 

ings thereupon. 
190.  Second    and    subsequent    appeals. 

196.  Times  and  places  of  holding  terms. 

197.  Court  may  be  held  in  any  building;  adjournments. 
196.  OlBcers  to  be  appointed  by  court. 

§  190.  [Am'd,  1896.]  Tlie  JnrUdlvtion  of  the  court  of  ap« 
p«al»  In  ciWl  aotlona. 

The  oonrt  of  appeals  has  exclusiye  jDrisdiction  to  review  upon 
appeal  eyery  actual  determination  made  prior  to  the  last  day  of 
December,  eighteen  hundred  and  ninety-five,  at  a  general  term  of 
the  supreme  court,  or  by  either  of  the  superior  city  courts,  as 
then  constituted,  in  all  cases  in  which,  under  the  provisions  of 
law  existing  on  said  day,  appeals  might  be  taken  to  the  court  of 
appeals.  From  and  after  the  last  day  of  December,  eighteen  hun- 
dred and  ninety-five,  the  jurisdiction  of  the  court  of  appeals  shall, 
in  civil  actions  and  proceedings,  be  confined  to  the  review  upon 
appeal  of  the  actual  determinations  made  by  the  appellate  oitI- 
Bion  of  the  supreme  court  in  either  of  the  following  cases,  and  no 
others: 

1.  Appeals  may  be  taken  as  of  right  to  said  court,  from  judg- 
ments or  orders  finally  determining  actions  or  special  proceedings, 
and  from  orders  granting  new  trials  on  exceptions,  where  the  ap- 
pellants stipulate  that  upon  affirmance,  judgment  absolute  shall 
be  rendered  against  them.    (Soo  §  194.) 

2.  Appeals  may  also  be  taken  from  determinations  of  the  appel- 
late division  of  the  supreme  court  in  any  department  where  tne 
appellate  division  allows  the  same,  and  certifies  that  one  or  mor« 
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questions  of  law  hare  arisen  which,  in  its  opinion,  ought  to  be  re- 
viewed by  tbvr  court  of  appeiiU,  in  which  case  the  appeal  brings 
op  for  review  the  question  or  questions  so  certified,  and  no  other; 
and  the  court  of  appeals  shall  certify  to  the  appellate  division  its 
detormination  upon  such  questions. 
Oo.  Proc.,  i  11.  and  L.  188C.  eh.  046. 

I  191.  [Am'd,  1805,  1886,  1886,  1800.]  UinitatioM,  ex- 
ceptions and  conditions. 

The  jurisdiction  conferred  by  the  last  section  is  subject  to  the 
following  limitations,  exceptions  and  conditions: 

1.  No  appeal  shall  be  taken  to  said  court,  in  any  civil  action 
or  proceeding  commenced  in  any  court  other  than  the  supreme 
court,  court  of  claims,  county  court,  or  a  surrogate's  court,  un- 
less the  appellate  division  of  the  supreme  court  allows  the  appeal 
by  an  order  made  at  the  term  whicn  rendered  the  determination, 
or  at  the  next  term  after  judgment  is  entered  thereupon  and  shall 
certify  that  in  its  opinion  a  question  of  law  is  involved  which 
ought  to  be  reviewed  by  the  court  of  appeals.    (See  §  2201.) 
'\    2.  No  appeal  shall  be  taken  to  said  court  from  a  judgment  of 
^'  afBrmance  hereafter  rendered  in  an  action  to  recover  damages 
for  a  personal  injury,  or  to  recover  damages  for  Injuries  resulting 
in  death,  or  in  an  action  to  set  aside  a  judgment,  sale,  transfer, 
V,  conveyance,  assignment  or  written  instrument,  as  in  fraud  of  the 
rights  of  creditors,  or  in  an  action  to  recover  wages,  salary  or 
-    compensation  for  services,  including  expenses  incidental  thereto, 
9    or  damages  for  breach  of  any  contract  therefor,  or  in  an  action 
J     upon   an  individual   bond   or  individual   undertaking  on   appeal, 
s      when  the  decision  of  the  appellate  division  of  the  supreme  court 
T      is  unanimous,  unless  such  appellate  division  shall  certify  that  in 
its  opinion  a  question  of  law  is  involved  which  ought  to  be  re- 
viewed by  the  court  of  appeals,  or  unless  in  case  of  its  refusal 
to  so  certify,  an  appeal  is  allowed  by  a  judge  of  the  court  of 
appeals.     (See  S  791,  subd.  12;  ft  1310.) 

3.  The  jurisdiction  of  the  court  is  limited  to  a  review  of  ques- 
tions of  law. 

4.  No  unanimous  decision  of  the  appellate  division  of  the  su- 
preme court  that  there  is  evidence  supporting  or  tending  to  sus- 
tain a  finding  of  fact  or  a  verdict  not  directed  by  the  court,  shall 
be  reviewed  by  the  court  of  appeals.  (See  ft  1337.) 

L.  1890,  ch.  M6 ;  L.  1896,  ch.  658 ;  L.  1898,  ch.  n4|  L.  1900^  ch.  603.  Id  effect  Sept.  1, 190ft 

I  182.  [Repealed  Jan.  1,  1806.    L.  1895,  ch.  946.] 

I  183.  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated  Laws, 
tit    Judiciary  Law,  ft  ft  51,  53.  J 

t  184.  Remittitur  I  when  Jndinnent  absolute  to  be  ren- 
dered, and   proceedlnvti  thereupon. 

The  judgment  or  order  of  the  court  of  appeals  must  be  remitted 
to  the  court  below,  to  be  enforced  according  to  luw.  Upon  an  ap- 
peal from  an  order  granting  a  new  trial,,  on  a  case  or  excep- 
tions, if  the  conrt  of  appeals  dt^ermines  that  no  error  was 
committed  in  granting  the  new  trial,  it  must  render  judgment 
absolute  upon  the  right  of  the  appellant;  and  after  its  judg- 
ment has  been  remitted  to  the  court  below,  an  assessment 
of  damages,  or  any  other  proceeding,  requisite  to  render  the 
judgment  effectual,  may  be  had  in  the  latter  court. 

Co.   Proc.,  parte  of  If   11  and   12. 
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S  195.  Second  and  anbiieqnent  appeals. 

Upon  a  set'on-d  and  each  snbsequcnt  appeal,  including  a  case 
where  a  former  appeal  has  been  dismissed  for  a  defect  or  ir- 
regularity, the  time  of  filing  the  return,  upon  the  first  appeal, 
determines  the  place  of  the  cause  upon  the  calendar. 

1<1.,   part  of  f   13.      See  post,    ff   780-703. 

§1  1(H{.198.  [Repealed  by  L.  1900,  ch.  35.  See  Consolidated 
Laws,  tit.    Judiciary  Law,  §§  54,  57.] 
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ARTICLB    SBCOBTIJ. 

The  clerk  of  the  court, 

Sec.  109.  riwk  of  the  conrt  of  appraln  to  givp  Nmd;   rooms  for  bis  office. 
2no.  To    appoint    a    deputy.       I'owtTS    of    deputy. 
2oi.   Mny  employ   aRNlMtniiti*   In   hlK  office.      HiHH-lal   deputy. 
202.  CWrka  for  jadfces  of  the  court  of  appeals. 
2<':{.  OtB<t'H  for  Judge  of  the  court  of  appeals.    . 
::c»4-2()S.   [Re|)PHled.J  ^ 

SI  i0»-2O2.  [Kc-pealod  by  L.  1009,  ch.  35.  See  Consolidntod  1 
T.iws,  tit.  Judiciary  Law,  §§  58,  (S,  25G-2;ll),  202;  Public  Build-  V  i 
iiiffs  Law,   §  3.]  ^ 

i  203.  ( Repealed  by  L.  1909,  chs.  16  and  35.     See  Consolidated 
Laws,  tits.  County  Law,  5  12,  Judiciary  Law,  §  55. 

If  2O4-208»  [Repealed;  Laws  1804,  ch.  135.] 
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ABTICLB   THIRD. 

The  State  reporter;  publication  and  distribution  of  the  reports. 

Sec.  209.  State  reporter  is  tbe   reporter  of  the  court  of  appeals. 

210.  Hlii  duty. 

211.  Reporter   not    to   be    loterested    in    publication;    contracts   for    pub> 

llcation. 

212.  Copyrlglit   of   reports. 

213.  Secretary   of  State   to  distribute   reports. 

214.  Unreported    decisions,    etc.,     to    be    delivered    by    reporter    to    rqc- 

ceasor. 

215.  Opinions,  etc.,   not  to  l>e  delivered,   except,   etc. 
210.  Certain  opluluns   to  be  deposited  with  clerk. 

ff  209-211.  [Repealed  by   L.  1909,  ch.  35.     See  Consolidated 
I^ws,  tit   Judiciary  Law,  SS  00-01,  430,  431,  43:5.] 

f  212.  [Repealed  by  L.  1909,  chs.  23  and  35.    See  Consolidated 
Laws,  tits.    Executive  Law,  $  31,  Judiciary  Law,  {  435.] 

i  213.  [Repealed  by  L.  1909,  ch.  23.     See  Consolidated  Laws, 
tit.  Executive  Law^,  §  32.] 

ff  214-216.  [Repealed  by  L.  1900,  ch.  35.     See  Consolidated 
Laws,  tit.   Judiciary  Law,  §§  256,  432,  434.] 
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TZXLE  H. 
The  supreme  court,  including  special  and  trial  terms. , 

▲rtlele  1.  Jaritdictloii  and  powers;  detiniation  of  termi;  dlctrllmtlon  of 
biulneM  among  the  terms  and  Judges;  attendants  npoD  the  sit- 
tings; mlscellaneoas  provisions. 

2.  The  supreme  court  reportei. 

8.  Stenographers. 

▲RTICLB  PIRST. 

Jmrimiictum  and  powers;  denanation  of  temu;  diMtnBmtUm  of 
businesB  among  the  terms  ana  Judges;  aitendants  upon  the  eU- 
tings;  mUoeUaneoue provisions, 

8ec.  217.  General   Jurisdiction   of   supreme   court. 

218.  Supreme   court   may   change    place   of   trial   of    actions   pending    in 

other   courts. 

219.  Judicial  departments. 

220.  Jorlsdlctlou    of   appellate   division   and   powers   of   Justices    thereof. 

221.  Clerks,  attendants  and  stenographers. 

222.  Governor  nmj  revoke  designation. 

223.  Designation,   etc.,    to   be   filed   with   secreUry  ol   State. 

224.  [Repealed. J 

225.  TImeH  and  placet)  of  holding  terms  of  appellate  division;   how  ap- 

pointed. 

226.  Appointment  to  be  published. 

227.  [Repealed. J 

228.  When   asnociate  Justice   to  preside. 

229.  Hearing  of  appeals  when  title  to  public  ofBce  is  involved. 

230.  Number  of  Justices  necessary  for  a  decision. 

231.  Reargument,   etc.,   when   caune  to  be  heard  in   another  department 

232.  Appointments   of  terms  of   tlie  supreme   court. 

233.  Publication  of  appointments. 

234.  Governor  may  appoint  extraordinary  terms;   Justices  to  hold  them. 

235.  Powers  of  Justice*  of  the  supreme  court. 

236.  (Repealed.  I 

237.  Governor   to   designate   Justices   to   hold   courts   in   certain   cases. 

238.  Place  of  holding  the  terms. 

239.  Trial   of  action    at   chambers  after   adjournment   of  special   term. 

240.  [Repealed.] 

241.  What  Judges  may  perform  duties  of  Justice  at  chambers. 

242.  Officers    required    to    attend    a    term    of    the    appellate    division; 

sheriff's  duty. 

243.  Fees  of  such  officers;  how  paid. 

I  21T.   General  Jurisdiction  of  ■nprenie  eourt. 

The  general  jarisdiction  in  law  and  equity,  which  the  supreme 
eourt  of  the  State  possesses,  under  the  provisions  of  the  consti- 
tution, includes  all  the  jurisdiction,  which  was  possessed  and  ex- 
erfined  by  the  supreme  court  of  the  colony  of  New  York,  at  any 
time,  and  by  the  court  of  chancery  in  England,  on  the  4th  day  of 
July.  1776;  with  the  exceptions,  additions,  and  limitations,  cre- 
ated and  imposed  by  the  constitution  and  laws  of  the  State.  Sub- 
ject to  those  exceptions  and  limitations,  the  supreme  court  of 
the  State  haa  all  the  powers  and  authority  of  each  of  those  courts, 
and  exercises  the  same  in  like  manner. 

1  R.  S.  178,  8  86;  Id.  196,  {  1;  and  L.  1847,  ch.  280.  |  16. 

f  218.  [Am*d,  1896.}  ftnprome  court  mar  elianvo  plaoe  of 
trial  of  actions  pondinv  in  other  courts. 

The  supreme  court,  upon  the  application  of  either  party,  may, 
and,  in  a  proi)er  case,  must  make  an  order,  directing  that  an 
issue  of  fact,  joined  in  an  action  or  special  proceeding,  pending 
in  any  other  court  of  record,  except  the  city  court  of  the  city  of 
N«w  York,  or  a  county  court,  to  be  tried  at  a  term  of  the  tn- 
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preme  court  in  another  county,  on  such  teruw,  and  under  such 
reguhaious  us  it  deems  just;  and  thereupon-  the  issue  must  be 
tried  accordingly.  After  the  trial,  the  clerk  of  the  cownty.  in 
which  it  has  taken  phice,  must  certify  the  minutes  thereof;  which 
must  be  filed  with  the  clerk  of  the  court,  in  whii-li  the  action  or 
special  proco«*ding  is  pending?.  The  subsequent  proceedings  in  the 
last  mentioned  court  must  be  the  same,  as  if  the  issue  had  been 
tried  therein. 
L.  isyn.  ch.  04C. 

S  2l(».  [Repealed  by  L.  1900,  ch.  35.  See  Consolidated  Laws, 
tit.  Judiciary  Law,  §  70. J 

f  220.  [Am*d,  INUS,  lfH>».]  JariMtlicti«m  of  Appellate 
DivlNion    and    poif«er»    of    JmitlceM    thereof. 

No  justice  of  the  appellate  division  shall  exercise  any  of  the 
powers  of  a  justice  of  the  supreme  court,  other  than  those  of  a 
justice  out  of  court,  and  those  pertaining  to  the  apijellate  division 
or  to  the  hearinjir  and  decision  of  motions  submitted  by  consent 
of  counsel.*  Fnun  and  after  the  last  day  of  December,  eixli- 
teen  hundred  and  ninety-five,  th»>  appellate  division  shall  have 
the  jurisdiction  now  exercised  by  the  supreme  court  at  its  fzen- 
eral  terms,  and  by  the  K<'»<'ral  terms  of  the  (»ourt  of  common 
pleas  for  the  city  and  county  of  New  York,  the  siiperior  court 
of  the  city  of  New  York,  the  superior  court  of  Buffalo  and  the 
city  court  f)f  Brooklyn,  and  such  additional  jurisdiction  as  may  be 
conferred  V»y  the  leKJslature. 

AmM  by  L.  1!MM>;  Hi.  «ri.  Alsn  pnrtlv  n»|H«Hlca  l)y  L.  11)(»0,  rh.  85.  Sw 
0»«solf<UtPfl  r.aWH,  tit.  JiidlrUry  I41W.  fil  71,  72.  77.  SI.  82.  80.  00.  Sco 
noto  'Ml  of  notes  of  Bounl   of  Statutory  (Vmsolhlntioii   at  t>ml  of  code. 

If  221-228.  [Repealed  bv  Ti.  1001).  ch.  ."^r,.  See  Ton.^^olidated 
Laws,  tit.  .Tmliciarv  Law,  §§  72-7?»,  101,  10(5,  109,  111,  207,  208, 
270,  271,  307.  ;U7.J 

J  224.  [Repealed  Jan.   1,  180(5;   L.   1805,  ch.  040,   §  2.] 

S  225.  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated  Laws, 
tit.   Judiciary   Law,    §   78.] 

I  220.  [Repealed  by  L.  1000,  chs.  23.  .35  and  58.  See  C\>nsoU- 
dated  Laws,  tits.  Executive  Law,  §  3,3,  Judiciary  Law,  §  70, 
State  Finance  Law,  §  4(>.J 

J  22T.  [Repealed  Jan.  1,  180G;  L.  1805,  ch.  040.] 

i  a^S.  [Repealed  by  L.  1000,  ch.  35.  See  Consolidated  La>v8, 
tit.    Judiciary   Law,    §   80.J 

(  ^20.  I  \ddo«l,  IsiNt.  im>j).1  Honrlnv  of  appealm  ifvliea 
title  to   puMte  <»fllce  In   ln%'olved. 

An  appeal  from  a  judjrment  or  decree  in  any  case  In  which  the 
question  of  the  title  to  a  public  ollice  is  directly  or  collaterally 
nt  issue  or  in  any  manner  involved,  may  be  pbiced  on  the  calendar 


•  But  B€i»  Const.,   art.   VI.   ft  2,   as  «iuM  in   1005. 
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and  noticed  for  bearing  on  any  day  in  the  appellate  division  of 
the  supreme  court,  in  the  first  department,  or  in  the  court  of  ap- 
peals, and  shall  be  heard  on  said  day. 

L..  ism,  ch.  560.  Ameoded  by  L.  19U9,  ch.  05.  Also  partly  ivpealcd  by 
L.  1909.  ch.  35.  Sec  CuiiMolidated  Lawa.  tit.  Judiciary  Law,  (148.  See 
Dote   34   of  DOtett  of   Board  of  Statutory  GonHolldatlon   at  end  of  code. 

f  230.  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated  I^aws, 
tit.  Judiciary  Law,  §  81.] 

f  231.  fAm*d,  1805,  IfMN).]  Renrflrament,  et  cetera,  when 
caniie  to  be  beard  In  another  department. 

Where  in  any  case  four  justices  of  the  appellate  division  in  any 
department  are  not  qualified  to  sit  therein,  or  whore  the  justices 
(lualified  to  hear  the  appeal  are  equally  divided,  the  court  must 
direct  the  same  to  be  sent  to  another  department  to  be  specified 
in  the  order  to  be  there  heard  and  determined.  Where  in  any 
case  when  an  appeal  to  the  appellate  division  of  any  department 
comes  on  for  arjirumeut,  and  the  justice  before  whom  the  action 
was  tried  or  who  granted  the  order  appealed  from,  is  a  member 
of  such  appellate  division,  the  appellant  may  make  an  applica- 
tion to  such  appellate  division  for,  and  tne  court  may  grant,  an 
order  directing  that  such  appeal  be  sent  to  an  adjoining  depart- 
ment to  be  specified  in  the  order,  to  be  there  heard  and 
determined. 

L.    1805.   ch.   94C;   L.    1900.   ch.   209.    In  effect  Sept.    1.    1000. 

§  232.  [Repealed  by  L.  19O0,  ch.  .T5.  See  Consolidated  Laws, 
tit.   Judiciary  Law,    §§  28,  29,   84,   9(5,  148^-150.] 

I  233.  [Repealed  by  L.  1009,  chs.  23,  35  and  58.  See  Con- 
solidated Laws,  tits.  Executive  Law,  §  33,  Judiciary  Law,  §  151, 
State  Finance  Law,  §  4G.J 

f  234.  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated  Laws, 
tit.  Judiciary  Law,  §§  79,  153.] 

I  23S.  r.4m'd,  1S05,  lOOO,  1009.]  Powers  of  Jniitlceii  of 
the   Mupreme  court. 

Any  justice  of  the  supreme  court  has  power  to  hold  a  special  or 
trial  term  of  the  supreme  court  for  the  whole  or  any  portion  of 
The  term;  and  to  act  upon  anjr  business,  which  regularly  conies 
lM»fore  the  term  in  which  he  is  sitting,  except  where  he  is  per- 
sonally disqualified  from  sitting,  in  a  particular  action  or  special 
proceeding.  Each  justice  mu.st,  at  all  reasonnble  times,  when  not 
engaged  in  holding  court,  transact  such  judicial  business  as  may 
be  done  out  of  court. 

L.  1805.  ch.  940:  L.  1000.  ch.  384.  Amendwl  by  L.  1909.  ch.  65.  Also 
partly  rep«'ale<l  by  T..  1909.  ch.  .35.  See  Con8oUdntc<l  Laws.  tit.  Judiciary 
r^w,  {  155-  See  note  35  of  notes  of  Board  of  Statutory  Con.solldatlon  at 
end   of  code. 

f  286.  [Repealed  Jan.  1,  1896;  L.  1895,  ch.  946.] 

fl  237-238.  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated 
Laws,  tit.  Judiciary  Law,  §§  80,  152.] 
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f  2U0.  [Am'd,  1900.1  Trtul  of  action  at  chambem  after 
ailjournnient  of  npeclol   term. 

An  action  triable  by  the  supreme  court,  without  a  jury,  which 
was  upon  the  calendar  of  the  term  before  it  was  adjourned  as 
provided  in  section  one  hundred  and  forty-eight  of  judiciary  law, 
may  be  tried  at  a  term  so  adjourned,  and  held  at  chambers,  by 
consent  of  both  parties,  but  not  otherwise. 

Co.  Proc..  part  of  {  24.  Amonapd  by  L.  1909.  ch.  63.  Also  partly  re- 
pealed by  L.  1909,  eh.  35.  See  Cousulidaled  Laws.  tit.  Judiciary  Law, 
M  148.  276.  364.  404.  See  note  36  o£  notes  of  Board  of  Sututury  Cou- 
i^ulIdatioD  at  end  of  code. 

i  240.  [Repealed  Jan.  1,  1806;  L.  1895,  ch.  946.] 

f  241.  *[liV1iat  Jndflres  may  perform  duties  of  Justices  at 
cliamberB. 

A  county  judge  within  his  county  possesses,  and  upon  pmper 
application  must  exercise,  the  power  conferred  by  law  in  general 
language  upon  an  officer  authorized  to  perform  the  duties  of  a 
justice  of  the  supreme  court  at  chambers  or  out  of  court.] 

»  242-243.  fRepenlcd  by  L.  1909,  ch.  35.  See  Consolidated 
Laws,  tit.  Judiciary  Law.  §§89,  2(>4,  3412,  402.] 

♦Thta  section  waa  actually  repealed  by  Judiciary  Law,  f  800.  but  does  not 
seem  to  have  been  transferred  to  the  judiciary  or  any  other  law.  ProvlKions 
of  Xhla  section  probably  covered  by  Code  Civ.  Pro.,   f  772. 
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article:  sbcobto. 

The  Supreme  court  reporter, 

Stec.  244.  Meeting   for   appoinUnent. 

245.   Siiecl&r  meeting   for    apiM>iutiuent    or    removal. 
240.  Duth*:}    of   re|)orter:    opuiumti    to    be   furnished 

247.  rublication    of    rejjorte:      joiitractK    tUerefor. 

248.  I'aiKTH   and   opinlourt    to   be   furnJsUed   to   the   reporter. 
'Z-k^J.   t*op.»  right;    distrlbuti«»u    by    neiretary   of  stale. 

250.  Salary    and    exi)eu.ses. 

fi  2244-248.  [Repealed  by  L.  llKiO.  ch.  35.     See  Consolidated 
Laws,  tit.    Judiciary   Law,   §§  90-1)1*,  'J(34,  437-443.] 

{  «40.  [Repealed  by  L.  1900.  chs.  23  iind  85.    See  Consolidated 
Laws,  tits.   Executive  Law,  §§  31-32,  Judiciary  Law,   §  444.] 

f  aso.  [Repealed  by  L.  1909.  ch.  35.     See  Consolidated  Laws, 
tit.  Judiciary  Law,  §  445.] 
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ARTICLES   THIRD, 

Stenographers. 


See.  231.  stenographers. 
252-25:t.    [llepealed.1 
254.   StenoRfapbers   In    Kinfcs   county. 
2.').').  IliH    aMslstaut. 

25C.  Stenographern  in   othor  counties  of  second  judicial  district  and  also 
in    the   ninth    Judicial    district. 

257.  Tlieir  salarieM ;   how  paid. 

258.  Stenographers    for   certain   judicial   districts. 

259.  Their  salaries;   how  paid. 

260.  Their  expenses;   how   paid. 

261.  [Repealed.] 

262.  Temporary   stenographer. 

I  251.   [AmM,  1N95.]      Stenosraphers. 

If  the  justice  presiding  requires  a  copy  of  any  proceedings  writ- 
ten out  at  length  from  stenographic  notes,  he  may  make  an 
order,  directing  one-half  of  the  stenographer's  fees  therefor,  to  be 
paid  by  each  of  the  parties  to  the  actirni  or  siiecial  proceeding,  at 
the  rate  of  ten  cents  for  each  folio  so  written  out,  and  may  en- 
force payment  thereof.  Any  such  copy  shall  be  accessible  to, 
and  may  be  examined  by,  any  of  the  counsel  in  the  cause.  If 
there  are  two  or  more  parties  on  the  same  side,  the  order  may 
direct  either  of  them  to  pay  the  sum  payable  by  their  side,  for 
the  stenographer's  fees:  or  it  may  apportion  the  payment  thereof 
among  them,  as  the  justice  deems  just. 

L.    1805,    ch.    046. 

§  252.  [Repealed  .Tan.  1,  ISOC;  L.  1895,  ch.  946.] 

I  253.  [Repealed  Jan.  1,  180G:  L.  189.5,  ch.  94(5.1 

SS  254-24)0.  [Repealed  by  L.  1909,  ch.  .^.5.  See  Consolidated 
Laws,  tit.    .Judiciary  Law,  §§  101,  ir>4,  .309,  312-314,  31G.] 

S  261.   [Repealed  Jan.  1,  1891;  Laws  1890,  ch.  420.] 

.'}  ^^•.  [^^n?«led  by  L.  1909,  ch.  35.     See  Consolidated  Laws, 
tit.    Judiciary  Law,  §§  162,  163.] 
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TITLE  III. 

ARTICLES    ONES. 

Court  of  Claims. 

Added  189T.     In  effect  March  0,  1807.     L.  1897,  ch.  30. 

Sec  263.  Cmirt  of  claims. 
264.  JuriMllction. 
2iM.  Rules  aud  procedure. 
2UG.  Officers. 
2«7.   S<'al    of   conrt. 
268.  Sessions,   duty  of  sheriff. 
209.  Judiroaents. 

270.  Doty    of    attorney-Koneral    and    saperintendent    of    public    works. 

271.  RiHron]  of   proceedings;   report. 

272.  Expense   of  prot^uring   testimony  on   commission. 

273.  Annual  repiirt  to  comptroller. 

274.  Costs   not  to  be   taxed. 

275.  Appeals. 

276.  Time  and  manner  of  taking  appeal. 

277.  Case  on    appeal. 

278.  I*referen<*e  on  api)eals. 

279.  Salary  and  expenses  of  inilge  of  court  of  claims. 
280    Salaries   of  oflSeers   of   court   of   claims. 

281.  Interpleader,  consolidation  and  new  parties. 
282-314.    [Repealed.] 

f    2«a.   [Am*d,    im)4»   1000.]      Court  of  claims. 

The  board  of  olaimR  is  contimiod,  and  shall  hereafter  be  known 
as  the  court  of  claims.  The  court  consists  of  the  coramiasionei's 
of  claims  now  in  office  and  their  snccessors,  who  shall  hereafter 
be  known  and  dcsif^nated  as  judges  of  the  court  of  claims. 
Judf^es  shall  be  appointed  by  the  governor,  by  and  with  the  ad- 
vice and  consent  of  the  senate.  \Vhen(»vcr  the  term  of  olflce  of 
a  jnd^e  shall  expire,  or  a  vacancy  shall  occur  therein,  otherwise 
than  by  expiration  of  term,  the  successor  shall  be  appointed  for 
a  full  term  of  ten  years  from  the  expiration  of  the  preceding 
term  or  from  the  occurrence  of  the  vacancy,  as  the  case  may  be. 
The  present  judges  of  the  court  of  claims  shall  continue  to 
.serve,  and  their  term  of  office  is  hereby  extended  for  the  full 
period  of  ten  years  after  this  acf  shall  take  effect.  Notwith- 
standing the  provisions  of  section  five  of  the  public  officers  law 
a  judge  of  the  court  of  claims  shall  hold  over  and  continue  to 
discharge  the  dufies  of  his  office,  after  the  expiration  of  the 
term  for  which  he  shall  have  been  chosen  until  his  successor 
shall  be  chosen  and  qualified,  but  after  the  expiration  of  such 
term  the  office  shall  be  deemed  vacant  for  the  purpose  of 
choosing  his  successor.  By  an  order  to  be  filed  in  the  office  of 
the  secretary  of  state  the  governor  shall,  designate  one  of  the 
judges  as  a  presiding  judge,  who  shall  act  as  such  during  his 
term:  two  of  the  judges  shall  constitute  a  quorum  for  the  trans- 
action of  business. 

L.   1904,  ch.   16;   L.   1906,  ch.   092.    In  effect  Oct.   1.   1906. 
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I  2B64.   [Am>d,  lfM>S»   ltM>6,  1908.]     Jurisdiction. 

The  court  of  claims  possesses  all  of  the  powers  and  jurisdic- 
tiou  of  the  board  of  claims.  It  al^$o  has  jurisdictiou  to  hear  aud 
determine  a  private  claim  against  the  state,  including  a  claim 
of  an  executor  or  administrator  of  a  decedent  who  left  him  or 
her  suryiving  a  husband,  wife  or  next  of  kin,  for  damages  for  a 
wrongful  act,  neglect  or  default,  on  the  part  of  the  state  by 
which  the  decedent's  death  was  caused,  which  shall  have  accrued 
within  two  years  before  the  filing  of  such  claim  and  the  state 
hereby  consents,  in  all  such  claims,  to  have  its  liability  deter- 
mined. It  may  also  hear  and  determine  any  claim  on  the  part 
of  the  state  against  the  claimant,  or  against  his  assignor  at  the 
time  of  the  assignment;  and  must  render  judgment  for  such 
sum  as  should  be  paid  by  or  to  the  state.  But  the  court  has  no 
jurisdiction  of  a  claim  submitted  by  law  to  any  other  tribunal 
or  officer  for  audit  or  determination  except  where  the  claim  is 
founded  upon  express  contract  and  such  claim,  or  some  part 
thereof,  has  been  rejected  by  such  tribunal  or  officer.  In  no 
case  shall  any  liability  be  implied  against  the  state,  and  no 
award  shall  be  made  on  any  claim  against  the  state  except  upon 
such  legal  evidence  as  would  establish  liability  against  an  indi- 
vidual or  corporation  in  a  court  of  law  or  equity.  No  claim 
other  than  for  the  appropriation  of  land  shall  be  maintained 
against  the  state  unless  the  claimant  shall  within  six  months 
after  such  claim  shall  have  accrued,  tile  in  the  office  of  the  clerk 
of  the  court  of  claims  and  with  the  attorney-general  a  written 
notice  of  intention  to  file  a  claim  against  the  state,  stating  the 
time  when,  and  the  place  where  such  claim  arose  and  in  detail 
the  nature  of  the  same,  which  notice  shall  be  signed  and  verified 
by  the  claimant  before  an  officer  authorized  to  administer  oaths. 
The  attoru'^y-g^neral  may  require  any  person  filing  such  a  notice 
of  claim  for  any  cause  whatever  against  the  state  to  be  sworn 
before  him  or  one  of  his  deputies  designated  by  him  for  that 
purpose  within  the  county  of  the  claimant's  residence,  relating 
to  such  claim  and  when  so  sworn,  to  answer  orally  as  to  any 
facts  relative  to  the  justness  of  such  claim.  Willful  false  swear- 
ing before  the  attorney-general  or  deputy  attorney-general  Is 
perjury  and  punishable  as  such.  Provided,  however,  that  nothing 
herein  shall  be  construed  to  confer  jurisdiction  of  any  claim 
which  accrued  more  than  three  years  prior  to  the  time  when  this 
section,  as  amended,  takes  effect,  but,  as  to  claims  which  accrued 
within  three  years  prior  to  the  time  when  this  section,  as 
amended,  takes  effect,  and  as  to  claims  which  have  heretofore 
been  filed  in  the  court  of  claims  and  which  have  been  dismissed 
for  lack  of  jurisdiction  within  three  years  last  past  the  court 
shall  have  jurisdiction,  if  a  notice  of  intention  to  file  such  claim 
is  filed  in  the  office  of  the  clerk  of  the  court  of  claims  and  wiHi 
the  attorney-general  within  six  months  and  such  claim  is  fihnl 
within  one  year  after  this  section,  as  amended,  takes  effect. 
Provided  further,  that  nothing  herein  contained  shall  be  con- 
»trued  to  allow  the  court  to  hear  any  claim  which  as  between 
citizens  of  the  state  would  be  barred  by  lapse  of  time  or  of  any 
claim  heretofore  accrued  and  of  which  the  said  court  has  had 
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jurisdiction  and  which  was  barred  by  lapse  of  time  at  the  date 
when  this  section,  as  amended,  takes  effect. 

Am*d  b7  L.  1Q05,  ch.  370;  L.  1906,  cb.  eOfi;  L.  1008,  clu  519.  In  effect 
Sept.  1,   1908. 

S  26S.  tAm>d»  1006.]     Rules  and  procedure. 

The  court  may  establish  rules  for  its  goTernment,  and  the 
regulation  of  practice  therein;  prescribe  the  forms  and  methods 
of  procedure  before  it,  vacate  or  modify  judgments,  and  gni.  c 
new  trials,  and  except  as  otherwise  provided  in  said  rules  n'lil 
regulations,  or  the  code  of  civil  procedure,  the  practice  Ki.jil 
be  the  same  as  in  the  supreme  court. 

L.   1906.   ch.   692.    In  effect  Oct.   1.   1906. 

i    266.    (Am'd,  1006,    lOOO.]      Offlcem. 

The  court  shall  appoint,  and  may  at  pleasure  remove  a  clerk, 
a  deputy  clerk,  a  stenographer,  and  a  marshal,  who  shall  also 
act  as  messenger;  and  they  shall  perform  such  duties  as  the 
court  may  prescribe.  Before  entermg  upon  the  duties  of  his 
office,  the  clerk  shall  make  and  file  in  the  office  of  the  comp- 
troller, a  bond  for  the  faithful  performance  of  his  duties  in  an 
amount  and  with  sufficient  sureties  to  be  approved  by  at  least 
two  of  the  judges,  which  approval  shall  be  indorsed  on  said  bond. 
L.  1906.  cb.  092.  In  effect  Oct.  1, 1906;  L.  1909,  cb.  686.  In  effect  May  29,  1900. 

I  267.  Seal  of  court. 

The  court  shall  adopt  and  procure  an  official  seal,  with  suit- 
able device  and  inscription.  A  description  of  such  seal,  with  an 
impression  thereof,  shall  be  filed  iii  the  office  of  the  secretary 
of  state.  The  expenses  of  procuring  such  seal  shall  be  paid  out 
of  the  contingent  fund  of  the  court. 

S  268.   [Am'dy  lfM>6.]     Sessions,  dnty  of  slieriir. 

The  court  shall  hold  at  least  eight  sessions  each  year,  and 
anless  otherwise  ordered  by  the  court  shall  be  held  a8  follows: 
On  the  fourth  Monday  of  January  at  the  capitol  in  Albany; 
on  the  third  Monday  of  February  at  the  city  of  Syracuse;  on 
the  fourtn  Monday  of  March  at  the  city  of  Utica;  on  the  fourth 
Monday  of  April  at  the  capitol  at  Albany;  on  the  fourth  Mon- 
day of  May  at  the  city  of  Kochester;  on  the  third  Monday  of 
June  at  the  city  of  Buffalo;  on  the  fourth  Monday  of  September 
at  the  capitol  in  Albany;  on  the  fourth  Monday  of  November 
at  the  capitol  at  Albany,  and  it  may  also  hold  adjourned  or 
special  sessions,  at  such  other  times  and  places  in  the  state  as 
it  may  determine.  It  may  also  hold  a  session  and  take  testi- 
mony where  the  claimant  resides  or  where  the  claim  is  alleged 
to  have  arisen,  or  in  the  vicinity,  and  may  view  any  premises 
affected  by  the  proceedings,  and  in  case  of  any  appropriation  of 
land  by  the  state,  the  value  of  which  shall  exceed  five  hundred 
dollars,  it  shall  be  the  duty  of  the  court  to  view  the  premises 
affected  by  the  appropriation.  The  sheriff  of  any  county,  except 
Albany,  shall  furnish  for  the  use  of  the  court  suitable  rooms  m 
the  co'uri  house  of  his  county  for  any  session  orderei^  to  be  heM 
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thereat,  aud  shall  if  required  attend  said  session.  His  fees  for 
attenduucc  shall  be  paid  out  of  the  contingent  fund  of  the  court, 
at  the  same  rate  as  for  attending  a  term  of  the  supreme  court, 
in  that  county. 

L.   1006,   eh.   602.    In  cflTect  Oct.   1.   1006. 

I   2«9.    [Am*d,   1001,   lOOO.l     Jodfirments. 

The  determination  of  the  court  up(m  a  claim  shall  be  by  a 
judgment  to  be  entered  in  a  book  to  be  kept  by  the  clerk  for 
that  purpose,  and  signed  and  certified  by  him.  Within  ten  days 
after  the  entry  of  the  judgment,  the  clerk  shall  serve  a  certified 
copy  thereof  on  the  claimant  or  his  attorney  and  also  upon  the 
attorney-general.  If  the  claim  arises  in  a  case  where  the  state 
seeks  to  appropriate  or  has  ai*>propriated  land  for  a  public  use, 
the  judgment  shall  contain  a  description  of  such  land.  A  tran- 
8<-ript  of  a  judgment  in  favor  of  the  state,  certified  by  the  clerk 
of  the  court,  may  be  filed  and  docketed  in  the  clerk's  office  of 
any  county;  and  upon  being  so  docketed  shall  bec<»me  aud  be  a 
lien  upon  the  property  of  the  claimant  in  that  county,  to  the 
samp  extent  and  enforceable  by  execution  in  the  same  manner, 
as  a  judgment  of  the  supreme  cotirt.  A  final  judgment  against 
the  claimant  on  any  claim  prosecuted  as  provided  in  this  article 
shall  forever  bar  any  further  claim  or  demand  against  the  state 
arising  out  of  the  matters  involved  in  the  controversy.  Interest 
shall  be  allowed  on  each  judgment  of  the  court  of  claims  from 
the  date  thereof  until  the  twentieth  day  after  the  comptroller  is 
authorized  to  issue  his  warrant  for  the  payment  thereof  or  until 
payment,  if  payment  be  made  sooner.  But  no  su<'h  judgment 
shall  be  paid  until  there  shall  be  filed  with  the  comptroller  a 
copy  thereof  duly  certified  by  the  clerk  of  the  court  of  claims 
together  with  a  certificate  of  the  attorney-general  that  no  appeal 
from  such  judgment  has  been  or  will  be  taken  by  the  state, 
and  a  release  and  waiver  by  the  attorney  for  the  claimant  of 
any  lien  for  services  upon  said  claimant's  cause  of  action,  claim, 
aw'ard.  verdict,  report,  decision  or  judgment  in  favor  of  said 
claimant,  which  said  attorney  may  have  thereon  under  and  by 
virtue  of  section  four  hundred  and  seventy-five  of  the  judiciary 
law;  and  where  damages  are  awarded  for  the  permanent  ap- 
propriation of  land  for  a  public  use,  there  shall  also  be  filed 
with  the  comptroller  a  satisfactory  abstract  of  title  and  certifi- 
cate of  search  as  to  incumbran<*es,  showing  the  person  demand- 
ing such  <lamages  to  be  legally  entitled  thereto.  The  provisions 
of  this  section  as  to  limitation  of  interest  shall  not  apply,  how- 
ever, to  judgments  paid  fnmi  the*  various  trust  funds  or  sinking 
funds  of  the  state,  which  funds  shall  be  entitled  to  interest 
until  the  twentieth  day  after  an  appropriation  is  available  for 
the  reimbursement  thereof  or  until  payment,  if  payment  be 
sooner  made. 

Am'd  by  L.  1901.  ch.  440:  L.  lOOO.  oh.  6.-»,  I  3.  See  note  37  of  notes 
of  Board  of  Statutory  Con8«)lidntlon  at  ond  of  c<Kle. 

I  270.  rAm*d,  1005.1  Doty  of  attoi-ney-flfenei-nl  and  an- 
perlntondent   of  iinlillc  'workn. 

The  attorney-general  shall  reT)resent  the  state  in  all  proceed- 
ings relating  to  claims.  In  all  cases  of  canal  claims  a  copy  of 
each  such  claim  and  of  notice  of  claim  which  is  or  may  here- 
after be  required  to  be  fihnl  with  the  court  of  claims  shall  be 
filed    with   the   superintendent   of   public   works   who   on   request 

4« 


C  3,  t.  3  COURT  OF  CLAIMS.  {§  271-75 

from  the  attorney-general,  shall  furnish  such  assistance  as  he 
may  retiuire  in  subpoenaing  witnesses  and  preparing  the  cases 
for  trial.  The  attorney-general  may  designate  a  clerk  in  his 
office  to  assist  in  the  preparation  of  cases  for  trial  and  to  attend 
a  term  of  the  court.  And  no  claims  brought  against  the  state  on 
acc-ount  of  the  canal  shall  be  settled  or  compromised  for  any 
amount  without  the  written  consent  thereto  by  the  superintend- 
ent of  public  works  or  his  duly  authorized  representative. 
U    1005,  ch.   370.    In  effect   May  4,    1003. 

I  271.  Record  of  proceedlnffSi  report. 

The  court  shall  keen  a  record  of  its  proceedings,  and,  at  the 
commencement  of  eacii  session  of  the  legislature,  and  at  such 
other  times  during  the  session  as  it  may  deem  proper,  or  as  the 
senate  or  assembly  may  request,  report  to  the  legislature  the 
clnims  upon  which  it  has  finally  acted,  with  a  statement  of  the 
judgment  rendered  in  each  case. 

I  2BT2.  Bxpeniie  of  procarlnff  testimony  on  eommlsKlon. 

When  testimony  is  taken  on  commission  at  the  instance  of  the 
claimant,  the  expense  thereof  including  the  fees  of  the  commis- 
siimer,  shall  be  paid  by  the  claimant;  and  when  taken  at  the 
instance  of  the  state,  such  fees  and  all  expenses  incurred  by  the 
attorney-general  shall  be  paid  out  of  the  contingent  fund  of  the 
court. 

f  273.  Animal  vej^ort  to  comptroller. 

On  the  first  day  of  January  in  each  year,  the  clerk  shall  report, 
to  the  ccmiptroller,  under  oath,  a  detailed  statement  of  his  dis- 
bursements made  under  tlie  direction  of  the  court  from  its  con- 
tingent fund  during  the  preceding  year. 

S   274.    {Am'd,   lOOO.]     Costs  not  to  be  taxed. 

Costs,  witnesses  fees  and  disbursements  shall  not  l)e  taxed, 
nor  shall  counsel  or  attorneys  fees  be  allowed  by  the  court  to  any 
party.  The  said  court  of  claims,  whenever  the  appraised  value 
of  the  premises  appropriated  shall  be  less  than  two  hundred  dol- 
lars, shall  in  their  award  make  a  reasonable  allowance  for  the 
expanse  of  procuring  the  abstract  of  title  and  certificate  of 
search  as  to  incumbrances,  which  the  statutes  require  shall  be 
furnished  the  comptroller  before  payment  of  any  damages  which 
may  be  awarded  for  the  permanent  appropriation  of  land  or 
water. 

AmM  by  L.  1009.  <h.  O.!.  I  3.  Now  matter  !«  L.  1884,  oh.  330.  I  3. 
S€«  note  37tt  of  notes  of  Board  of  Statutory  Consolidation  at  end  of  code. 

i  275.  Appeals. 

Either  party  may  appeal  from  an  order  or  judgment  of  the 
court  of  Claims  to  the  appellate  division  of  the  supreme  court  of 
the  third  department.  The  appeal  from  a  judgment  may  be  taken 
upon  questions  of  law  or  of  fact,  or  both,  or  for  an  alleged  excess 
or  insufficiency  of  the  judgment.  TTpon  such  appeal,  the  court 
may  affirm,  reverse,  or  modify  the  judgment,  or  dismiss  the  ap- 
peal, or  grant  a  new  trial.  The  provisions  of  this  code  relating 
to  appeals  in  the  supreme  court  apply,  so  far  as  practicable,  to 
appeals  from  orders  or  Judgments  of  the  court  of  claims,  except 
as  modified  in  this  article. 
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S  270.  Time  And  nianner  of  taklnir  appeal. 

An  appeal  must  be  taken  within  thirty  days  after  the  entry 
and  service  of  the  order,  or  the  service  by  the  clerk  of  a  certified 
copy  of  the  judfsrment,  by  serving  upon  the  claimant  or  his  at- 
torney, or  upon  the  attorney-general,  and  upon  the  clerk,  in  like 
manner  as  in  the  supreme  court,  a  written  notice  to  the  effect 
that  the  appellant  appeals  from  the  order  or  -from  the  judgment 
or  from  a  specified  part  thereof,  and  briefly  stating  the  grounds 
of  the  appeal. 

S  277.  Ca«e   on  appeal. 

With  the  notice  of  appeal  from  a  judgment,  the  appellant  shall 
serve  upon  the  adverse  party  a  case  containing  so  much  of  the 
evidence  as  the  appellant  may  deem  necessary  to  present  the 
questions  raised  by  the  appeal.  Within  ten  days  after  the  ser- 
vice of  the  case,  the  respondent  may  propose  and  serve  amend- 
ments thereto,  and  the  case  may  be  settled  upon  five  days'  notice 
by  any  Judge  of  the  court.  Notice  of  the  settlement  may  be 
served  by  either  party,  within  ten  days  after  service  of  the  pro- 
posed amendments.  The  court  or  a  judge  thereof  may  extend 
the  time  for  serving  a  case  or  amendments. 

S  278.  Preference  on  appeals. 

An  appeal  taken  after  the  calendar  for  a  term  of  the  appellate 
court  is  prepared  may  be  placed  thereon  upon  the  application  of 
the  attorney-general  at  any  time  during  the  then  current  term, 
and  brought  on  for  hearing  as  a  preferred  cause  upon  a  notice 
of  fourteen  days. 

I  279.   rAm*d,  1006.1     Salary  of  Jndffe  of  court  of  claims. 

Each  judge  of  the  court  of  claims  shall  receive  an  annual  com- 
pensation of  eight  thousand  dollars,  payable  monthly,  which  sum 
shall  include  all  his  expenses  and  disbursements  connected  with 
his  office.  A  judge  of  the  court  of  claims  shall  not  during  his 
term  of  office,  practice  the  profession  of  law,  or  act  as  referee 
in  any  action  or  proceeding  in  any  of  the  courts  of  this  state. 

L.  1900,  ch.  602.     In  effect  Oct.  1.  1906. 

I  280.  [AmM,  10O7.]  Salaries  of  officers  of  court  of 
claims. 

Each  officer  of  the  court  of  claims  shall  receive  an  annual  sal- 
ary, payable  monthly,  and  other  compensation  as  follows: 

1.  The  clerk,  four  thousand  dollars. 

2.  The  deputy  clerk,  three  thousand  dollars. 

3.  The  stenographer,  two  thousand  five  hundred  dollars  and 
five  cents  a  folio  for  copies  of  minutes  and  testimony  furnished  at 
the  re<Miest  of  the  claimant. 

4.  The  marshal,  including  also  his  services  as  messenger, 
twelve  hundred  dollars.  The  clerk,  deputy  clerk,  stenographer 
and  marshal  shall  be  paid  their  actual  expenses  while  in  the  dis- 
charge of  their  respective  duties,  elsewhere  than  in  the  city  of 
Albany  to  be  audited  by  the  court  and  paid  from  the  coutiu- 
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gent  fund.  No  charge  shall  be  made  against  the  state  by  the 
clerk  or  the  stenographer  for  copies  ,of  minutes,  testimony  or 
papers,  furnished  to  the  attorney-general  or  to  the  court,  or  filed 
in  the  office  of  the  clerk. 

Am'd  L.   1907,  ch.  580.    In  effect  Oct.   1,'  1907. 

I  281.  [A«lded,  1901.]  Interpleader,  eonsolldatlon  and 
neiPT  parties. 

Jurisdiction  and  powers  are  also  conferred  upon  the  court  of 
claims  in  its  discretion,  to  order  other  parties,  known  or  un- 
known, to  be  brought  in  and  made  parties  to  any  action  or  pro- 
ceeding pending  in  said  court  or  substituted  whenever  it  appears 
or  is  made  to  appear  to  the  court,  necessary  to  a  complete  de- 
termination of  the  controversy,  or  the  determination  of  a  lia- 
bility; to  consolidate  claims  or  actions,  to  order  interpleader,  in 
the  same  manner  and  to  like  extent  and  with  like  effect  in  mat- 
ters over  which  said  court  of  claims  have  or  shall  have  juris- 
diction, as  is  conferred  upon  other  courts  by  sections  four 
hundred  and  fifty-two,  seven  hundred  and  fifty-six,  eight  hun- 
dred and  seventeen,  eight  hundred  and  twenty  and  twenty-five 
himdred  and  eighteen  of  this  code.  Said  parties  may  be  brought 
in  by  order  instead  of  by  citation  or  summons,  which  order  may 
be  served  personally  or  by  publication  in  like  manner  as  is  pro- 
vided for  the  service  of  a  citation  in  surrogate's  court;  and  in 
the  cases  provided  in  this  section  the  said  court  may  render 
judgment  for  or  against  any  of  the  parties  in  said  action  ur 
proceeding  as  may  be  just  and  equitable. 

U   1901.  ch.   286.    In  effect   April  5,   1901. 

IS  282-313.    [Repealed;  L.  1805,  ch.  940.] 

f  314.   [Repealed  1877.] 
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titijE  rv 

The  city  court  of  the  city  of  New-York. 

BttC.  81b.  Jurisdiction. 

316.  The   Inst  section    limited. 
817.  Jurisdiction   In    special  causes. 

318.  No  power  to  naturalize  aliens. 

319.  Removal  of  action  to  suiiieme  court  from  cltj  court. 
820.  Justices;   tbelr   general  duties. 

321.  How   suspended    from    office. 

322.  Chief -Justice;  bow  designated;   his  general  dntles,  etc. 

323.  Justices  may  make  rules. 

324.  Court  when  open;   lustices  to  designate  terms;   routine  of 

325.  Terms,    where    held;    nubllcntiou    of    appointments. 

326.  Justices   may    take   onthp,    acknowledgments,    etc.    • 
827.  Orders,    etc.,    bow    made. 

328.  Clerk,    deputy -clerk    and    assistants. 

329.  General   dutios  of   deputy-clerk. 
830.  Special  deputy-clerks. 

331.  Clerk  to  account  monthly   for  fees,   and  pay  oyer  the 

332.  Stenographers. 

333.  Interpreter. 

834.  Id.;    penalty    for    misconduct. 

335.  Clerk    must   appoint   attendants,    etc. 

336.  Clerks,    interpreter  and   attendants  not  to  receive  fees. 
387.  Suspension   of   an   officer  of   the   coitrt. 

338.  What   mandates  may  he  executed   without  the   city. 
839.  Direction   and  execution  of  mandates. 

f  31S.  [Am'd,  1805.]    Jorlsdlction. 

The  jurisdiction  of  tho  city  court  of  the  city  of  New- York,  ex- 
tends to  the  following  cases: 

1.  An  action  against  a  natural  person,  or  against  a  foreign  or 
domestic  corporation,  wherein  the  complaint  demands  judgment 
for  a  sum  of  money  only,  or  to  recover  one  or  more  chattels,  with 
or  without  damages  for  the  taking  or  detention  thereof. 

2.  An  action  to  foreclose  or  enforce  a  lien  upon  real  property 
in  the  city  of  New-York,  created  as  prescribed  by  statute,  in 
favor  of  a  person,  who  has  performed  lalior  upon,  or  furnished 
materials  to  be  used  in  the  construction,  alteration  or  repair  of  a 
building,  vault,  wharf,  fence,  or  other  structure:  or  who  has 
graded,  filled  in,  or  otherwise  improved,  a  lot  of  land,  or  the 
sidewalk  or  street  In  front  of  or  adjoining  a  lot  of  land. 

3.  An  action  to  foreclose  or  enclose*  a  lien,  for  a  sum  not 
exceeding  two  thousand  dollars,  exclusive  of  interest,  upon  one  or 
more  chattels. 

4.  The  taking  and  entry  of  a  judgment,  upon  the  confession  of 
one  or  more  defendants,  where  the  sum.  for  which  judgment  is 
confessed,  does  not  exceed  two  thousand  dollars,  exclusive  of  in- 
terest from  the  time  of  making  the  statement,  upon  which  the 
judgment  is  entered, 

L.  1896.  ch.  946. 

•  So   In    original. 
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i  3ie.  Tlie  la«t  section  Umited. 

The  jurisdiction  conforrod  t>y  the  Inst  Boction  is  subject  to  the 
following  limitations  and  rt>Kuliitions: 

1.  lu  an  action  wherein  the  complaint  demands  judgment  for  & 
sum  of  money  only,  the  sum,  for  which  judgment  is  rendered  in 
favor  of  the  plaintiff,  cannot  exceed  two  thousand  dollars,  ex- 
clusive of  interest,  and  costs  as  taxed;  except  where  it  is  brought 
upon  a  bond  or  undertaking  given  in  an  action  or  special  proceed- 
ing in  the  same  court,  or  before  a  justice  thereof;  or  to  recover 
damages  for  a  breach  of  promise  of  marriage;  or  where  it  is  a 
marine  cause,  as  that  expression  is  defined  in  the  next  section. 
Where  the  action  is  brought  upon  a  l)on<l  or  other  contract,  the 
judgment  must  be  for  the  turn  actually  due,  without  regard  to  a 
penalty  therein  contained;  nnd  where  the  money  is  payable  in  in- 
stalments, successive  actions  may  be  brought  for  the  instalments, 
as  they  become  due. 

2.  In  an  action  to  recover  one  or  more  chattels,  a  judgment 
cannot  be  rendered  in  favor  of  the  plaintiff,  for  a  chattel  or  chat- 
tels, the  aggregate  value  of  which  exceeds  two  thousand  dollars. 

3.  [Repealed,  Laws  1880,  ch.  441.] 

I  317.  [Am'd»  1895.]    Jvrlsdietton  In  lipecial  causes. 

The  city  court  of  the  city  of  New  York  possesses  the  same  juris- 
diction in  the  following  actions  qs  the  supreme  court  of  the  State: 

1.  An  action  in  favor  of  a  person,  belonging  to  a  vessel  in  the 
merchant  service,  against  the  owner,  master,  or  commander 
thereof,  for  the  reasonable  value  of  servicep,  or  for  the  breach  of 
a  contract  to  pay  for  services,  rendered  or  to  be  rendered  on 
board  of  the  vessel,  during  a  voyage,  wholly  or  partly  performed, 
or  intended  to  be  performed  by  it. 

2.  An  action  in  favor  of  or  against  a  person,  l)elonging  to  or 
on  board  of  a  vessel  in  the  merchant  service  to  recover  damages 
for  an  assault,  battery,  or  false  imprisonment,  committed  on  board 
the  vessel,  upon  the  high  seas,  or  in  a  place  without  the  United 
States. 

But  this  section  does  not  confer  upon  the  city  court  authority  to 
proceed,  as  a  court  of  admiralty  or  maritime  jurisdiction, 
L.  1895,  ch.  040;  L.  1872.  ch.  620.  $  3,  subd.  13,  and  14;  and  2  R.  S..  8  106. 

I  318.  No  pofver  to  naturalise  allena. 

The  court  has  not,  nor  has  either  of  th(»  justices  thereof,  power 
t**  naturalize  an  alien. 
L.   1852,   ch.   389,   part  of  8   10. 

S  310.  [Ain*d,  1805.]  Removal  of  action  to  supreme  court 
fron&  oltr  conrt. 

The  supreme  court,  at  a  term  held  in  the  first  judicial  district, 
may,  by  an  order  made  at  any  time  after  joinder  of  an  issue  of 
fact,  and  before  the  trial  thereof,  remove  to  itself  an  action 
brought  in  the  city  court,  for  the  purpose  of  changing  the  place 
of  trial  thereof.  Where  an  order  for  removal  is  made,  as  pre- 
scribed  in  this  section,  the  place  of  trial  must  be  changed  by  the 
same  order  to  another  county.  an<l  the  sul.se(|uent  proceedings 
therein  must  he  the  same  as  if  the  action  liad  i)een  originally 
brought  in  the  supreme  court.  The  provisions  of  sections  344, 
345  and  346  of  this  act  apply  to  an  application  to  remove  such 
an  action,  and  to  the  proceedings  upon  and  subsequent  to  the  re- 
moral,  as  if  the  city  court  were  specified  in  those  sections  in  place 
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of  the  county  court,  and  a  justice  thereof  in  place  of  the  county 
Judge. 

L.   1895,    ch.    846. 

5  820.  [Am'd,  1877,  10O7.]     JnntlceiR:  <1ielr  ventral  duties. 

The  court  consists  of  ten  justices,  one  of  whom  is  the  chief- 
Justice  of  the  court.  Each  justice  must  perform  his  share  of  the 
labors  and  duties  appertaining  to  the  office.  One  ot  the  justices 
must  attend  at  the  chambers  of  the  court,  from  ten  o'clock  In 
the  morning  until  four  o'clock  in  the  afternoon  of  each  day,  ex- 
cept Sunday,  a  public  holiday,  or  a  day  upon  which  the  inhabit- 
ants of  the  city  of  New-York  generally  refrain  from  business. 
Each  justice,  while  in  the  rooms  of  the  court,  and  not  actually 
engaged  in  the  performance  of  other  official  duties,  must  act 
iipon  any  application  for  his  olHcial  action,  properly  made  to  him. 
The  justice,  assigned  to  a  trial  term  or  a  special  term,  must  re- 
main in  attendance,  until  the  day  calendar  is  disposed  of,  or 
for  such  other  time  as  is  reasonable. 

L.  184l>,  ch.  144,  j(§  1  and  8;  L.  3852,  ch.  380,  §1;  li.  1870,  ch.  580,  \2 
pnd  L.  1872,  ch.  G29,  ^  4.  See,  also,  2  B.  L.,  §  108;  am'd  1907,  ch.  70i 
In   effect  Aug.   12,    1007. 

S  321.  Hofv  snapended  from  olllce. 

Where  it  appears  presumptively,  to  the  satisfaction  of  the  gOT' 
ernor,  that  a  justice  of  the  court  has  been  guilty  of  corruption, 
or  other  gross  misconduct  in  office;  or  habitually  neglects  to  per- 
form his  share  of  the  labors  and  duties  appertaining  to  the  office; 
or  is  incapable  of  properly  discharging  the  same;  the  gOTernor 
may,  in  his  discretion,  make  an  order,  suspending  that  justice 
from  the  exercise  of  the  duties  of  his  office,  and  directing  that 
his  compensation  cease.  Such  an  order  must  recite  the  grounds 
upon  which  it  is  made;  and  it  remains  in  force,  unless  it  is  sooner 
revoked  by  the  governor,  until  the  final  adjournment  of  the  next 
session  of  the  legislature;  or,  if  the  legislature  is  ^hen  In  session, 
until  the  final  adjournment  of  that  session. 

Id..  5  0. 

$322.  [Am'd,  1&02.]  Cblef  Jnstleei  bow  deslarnated)  bis 
general   dntleii.  et   cetera. 

The  justices  of  the  court,  or  a  majority  of  them,  must,  from 
time  to  time,  as  a  vacancy  occurs  in  the  office  of  chief  justice, 
dosipnate  one  of  their  number  to  be  chief  justice.  A  certificate 
of  the  designation,  under  the  hands  of  the  justices  making  the 
sam**,  must  be  fileJ  in  the  office  of  the  clerk  of  the  court.  The 
person  so  designated  shall  be  chief  justice  during  his  term  of 
office.  The  chief  justice  has  the  like  authority,  within  the 
jurisdiction  of  the  court,  as  a  presiding  justice  of  the  supreme 
court. 

L.  1872.  ch.  e29,  $  4,  am*d;  L.  1002,  ch.  610.   In  effect  Sept..  1,  1002. 

$   323.   [Am*«l,    1{>0».1      Jiii«tflce«   may   make   rnleM. 

Tlie  justices  of  the  court,  or  a  majority  of  thoui.  may,  from 
time  to  time,  establish  rules  of  jtractice  for  the  court,  not  incon- 
sistent with  this  net.  or  with  the  general  rules  of  practice,  estab- 
lished as  prescribed  in  section  ninety-four  of  the  judiciary  law. 
Tlie  latter  govern  the  practice  in  the  court,  as  far  as  they  are 
applicable  thereto. 

L.  1875.  ch.  470.  I  56.  AmM  by  T.  1909,  ch.  05,  I  3.  See  note  38  of 
notes  of  Board  of  Statutory  CousoUdation  at  end  of  code. 
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I82B4.  [Aaft*d,  19080  Court  wlien  op«B|  |iifitl«es  to  desfv- 
Hate  term*;  rovttne  of  bwalness,  et  cetera* 

The  '•otirt  is  alwnyf;  open  for  the  transaction  of  any  business, 
for  which  notice  is  not  required  to  be  jdven  to  an  adverse  party. 
The  jiisfic^  of  the  court,  or  a  majority  of  them,  from  time  to 
time  must  appoint,  and  may  alter,  the  times  of  holding  special 
ard  tri^l  terms  of  the  court.  They  must  prescribe  the  duration 
of  the  terms;  designate  the  trial  terras  at  which  jurors  are 
required  to  attend;  and  assign  the  justice  to  preside  and  attend 
at  each  of  the  terms  so  appointed.  In  case  of  the  inability  of  a 
justice  to  preside  or  attend,  another  justice  may  preside  or  attend 
in  his  place.  Each  trial  and  special  term  must  be  held  by  one 
justice.  Two  or  more  special  or  trial  terms  may  be  appointed  to 
be  held  at  the  same  time. 

L.  1872.  ch.  029,  i  4.  am'd;  L.  1902.  ch.  SIB.  In  effect  Sept.  1.  1902. 

}  32S.    Terms  ivliere  heldi  pablicmtlon  of  appointments. 

Each  term  so  appointed  must  be  held  at  the  city-hall  in  the  city 
of  New- York,  except  that  auxiliary  or  additional  parts,  for  the 
transaction  of  any  business  specified  in  the  appointment,  may  be 
held  elsewhere  within  the  city  of  New -York,  as  designated  in  the 
appointment.  An  appointment  must  be  published  in  two  news- 
papers, published  in  the  city  of  New-York,  at  least  once  in  each 
week,  for  three  successive  weeks,  before  a  term  is  held  in  pursu- 
ance thereof. 

L.   1876,    ch.   479,    |   88. 

I  826^  Jnattces  may  take  oaths,  aoknowlediTiiteiits,  «te. 

Each  of  the  justices  may,  within  the  city  of  New- York,  admin* 
later  an  oath,  or  take  a  deposition,  or  the  acknowledgment  or 
proof  of  the  execution  of  a  written  instrument,  and  certify  the 
same,  in  like  manner  and  with  like  authority  and  effect,  as  a  jus- 
tice of  the  supreme  court. 
L.  1874,  ch.  645,  |  8,  am*d. 

i  827.  [Am'd,  1896.]    Orders,  ete.,  hotv  made. 

In  an  action  brought  in  the  court,  an  order  cannot  be  made,  or  a 
warrant  of  attachment  granted,  by  an  officer,  other  than  a  jus- 
tice of  the  court;  and  each  provision  of  this  act,  which  empowers 
an  officer,  other  than  a  judge  of  the  court  in  which  an  action  is 
brought,  to  make  an  order  therein,  must  be  construed  as  being 
excluslTe  of  an  action  brought  in  the  city  court. 
L.   1896,   eh.    946. 

1 828.  [Am'd,  IMVl,  I8IMI9  1M>7.}  Cleric,  deputy  elerlc, 
assistants,  stenosraplierM,  Interpreters  and  attendants. 

The  court  has  a  clerk  who  is  appointed,  and  may  be  removed, 
by  the  justices  thereof,  or  a  majority  of  thorn  for  cause  upon 
charges  and  after  a  hearing  after  notice,  and  who  shall  receive  a 
salary  of  six  thousand  dollars  per  annum.  The  justices  of  tlu^ 
court  or  a  majority  of  them  mtist,  appoint,  and  may  at  pleasure 
remove,  six  deputy  clerks  and  not  more  than  fifteen  assistants. 
The  clerk  is  responsible  for  the  faithful  discharge  of  his  duty  by 
each  deputy  clerk,  and  each  assistant.  Each  deputy  clerk,  and 
eacn  assistant,  is  entitled  to  a  salary,  fixed  and  to  be  paid  as 
prescribed  by  law. 

I..  I8&1I,  ch.  154;  L.  1896,  ch.  602;  L.  1907,  cho.  707.  708.  In  effect  Aug.  12, 
1997^ 
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S328.  [Am'dy  IttOT.]  General  dntie*  of  depvlT  cleric 

The  debuty  clerk  has  all  the  powers,  and  may  perform  all  the 
duties  of  the  clerk,  when  the  oflice  of  clerk  is  vacant,  or  at  the 
clerk's  office,  when  the  clerk  is  absent  therefrom,  or  at  a  term  or 
silting  of  the  court  which  the  tlepuly  ^'l^'rk  attends. 

SubHtltutcd  for  part  of  L.  isni,  ch.  JJOG,  JO;  Am'd  L.  1907.  ch.  708. 
In  I'ftect  Aug.  12,  11W7. 
§  aao.  [Aitt'd,  1877.]  Siiecial  deputy-clerk*. 
The  clerk  mav  designate  as  many  of  his  assistants,  as  the  jus- 
tices of  the  court,  or  a  majority  of  them  deem  necessary,  as 
spociul  deputy-clerks.  Each  special  depnty-clerk  possesses,  in  the 
absence  of  the  clerk  and  a  deputy-clerk,  the  same  powers  as  the 
clerk,  at  any  sittinjr  or  term  of  the  court  which  he  attends,  with 
respect  to  the  business  transacted  thereat. 

§  331.  [Am'd,  1S77.]  Cleric  to  necoant  monthly  for  fees, 
aud  pay  over  the  suuie. 

The  clerk  must  receive,  for  the  use  of  the  city  of  New-York, 
the  Ices  allowed  by  law.  He  shall  not  perform  any  service,  for 
which  a  fee  is  allowed  by  law,  until  the  fee  therefor  is  paid  to 
him.  He  must,  on  the  first  day  of  each  month,  or  within  three 
days  thereafter,  render  to  the  comptroller  of  the  city,  an  aocouut, 
under  oath,  of  all  fees  received,  directly  or  indirectly,  durinjc  the 
preceiling  month,  by  him,  or  by  a  deputy-clerk,  or  either  of  his 
assistants,  for  any  official  service;  and  he  must,  at  the  same  time, 
pay  the  same  into  the  treasury  of  the  city  of  New-York.  When 
the  return  and  payment  are  so  mudo.  the  clerk  is  entitled  to  re- 
ceive his  compensation,  for  the  period  included  in  the  return. 
He  is  not  entitled  to  compensation  for  a  period,  for  which  he  has 
not  made  his  return  and  payment. 
L.  1849  ch.   144.   S  R'  am'd. 

S  332.  [Am*d,  l»OU,  1007.]  StenosrapherM. 
The  justices  of  the  court  or  a  majority  of  them  must  appoint 
nine  stenographers  of  the  court,  and  may  at  pleasure  remove 
either  of  them.  The  justices  of  the  court,  or  a  majority  of  them, 
must,  from  time  to  time,  assign  each  of  the  stenographers  to  duty 
at  the  trial  or  special  term.  Each  stenographer  is  entitle<l  to  a 
salary,  lixed  and  to  be  paid  as  prescribed  by  law  and  must  at- 
tend the  tt-rin  to     which  he  is  assigned. 

From  L.  1S7C.  ch.  41.3.  §§1  nnd  4;  L.  1900.  ch.  61  ;L.  1907,  chs.  707,  708. 
In  I'ffi'ct   AuB.    12,    1007. 

§  333.    [Am'd,   1877,  IftOT,   IJKM).]      Ofllolnl   oathf   interpret- 
em. 

The  justices  of  the  court  or  a  majority  of  them,  from  time  to 
time,  must  apiM)int,  and  may  at  plrnsun*  remove,  three  offldal 
interpretei-fl  of  the  eourt.  who  are  entitU'd  to  a  salary,  fixed  and 
to  be  paid  as  prescribed  by  law.  Refore  ent<'ring  upon  their 
official  duties,  the  clerk,  deputy  clerks,  assistant  clerks,  stenog- 
raphers, intt'^rpreters  and  attendants  must  snbseribe  and  file  in 
the  office  of  the  clerk  of  the  city  of  New  York,  tlie  (constitu- 
tional oath  of  office.  Each  interpreter  mnsf  attend  any  trial  or 
special  term  of  the  court,  where  his  services  are  reiiuired;  and 
the  justice  therein  presiding  shall  regulate  his  attendance  thereat. 
Id.  Am'd  by  L.  1007,  chs.  707,  708;  I..  1009,  ch.  387.  In  elTtnt  Sept. 
:,    1909. 

S  334.    [Repealed  by^L.  1900,  ch.  88.    See  Penal  Law,  §  1G34.] 
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f  335.  [Am'd,  190T.1  Tlie  Jnatloes  most  appoint  attend- 
ants, etc. 

The  justices  of  the  court  or  a  majority  of  them  must  appoint, 
ami  may  :it  pleasure  remove,  as  uinuy  uttendauts  upou  the  court 
an  they  deem  uecewsary,  not  exceeding  twenty-two.  The  JUK- 
ticcs  of  (he  court,  (»r  a  majority  of  them,  may  repulnte  their  nt- 
temhiuce.  Each  attendant  is  entitled  to  a  salary  fixed,  and  to 
be  paid  as  prescrilx'd  by  hiw. 

Frf>in  L.  IS76.  eh.  41.*$.  SS  1  and  4;  am'd  L.  1007,  ch.  708.  In  offpct 
Aug.    12,    1907. 

I  336.  Clerkii,  Interpreter  and  attendants  not  to  receive 
fees. 

The  clerk,  the  deputy-clerk,  an  assistant  to  the  clerk,  the  otncial 
interi>reter,  or  an  attendant  shall  not  receive  any  fee  or  comi)cn- 
s&tion,  except  his  salary,  for  any  official  service  performed  by 
him. 

L.    1872,   ch.   4%H,   I  3,   am'd. 

I  337.  [Am'd,  187T.]  SuMpenslon  of  an  officer  of  tlie 
eoart. 

A  justice  of  the  court  may,  by  an  instrument  under  his  hand, 
6U8p<'nd  a  stenographer,  or  an  officer  specified  in  the  last  section, 
for  a  period  not  exceeding  ten  days  from  the  filing  thereof.  Such 
an  instrument  must  express  the  cause. of  the  suspension;  it  must 
W  filed  in  the  otlice  of  the  clerk  of  the  city  and  county  of  New 
York;  and  it  may  be  revoked,  at  any  time  before  the  expiration 
of  the  periojl  of  suspension,  by  an  instrument  filed  in  like  manner, 
under  I  he  hand  of  the  justice  who  executed  the  first  instrument, 
or  the  hands  of  a  majority  of  the  justices  of  the  court.  Where 
such  an  instrument  has  been  revoked,  the  officer  shall  not  be 
again  suspended  for  the  same  cause. 

Substituted   for  L.    1849,    ch.    144,    i    10. 

S  338.  AVhat  mandates  may  be  execnted  -vrlthont  the 
city. 

A  mandate  of  the  court  can  be  executed  only  within  the  city 
of  New  York,  except  as  follows: 

1.  An  execution  upon  a  judgment  rendered  therein,  for  a  sum 
exceeding  twenty-five  dollars,  may  be  i.ssued  out  of  the  court, 
test<Hi  in  the  name  of  the  chief  justice  thereof,  to  the  sheriff  of 
anv  countj',  wherein  the  judgment  has  bt^n  duly  dockete<l. 

2.  A  subpoena  may  be  served  within  either  of  the  counties  of 
Kichmond,  Kings,  Queens,  or  Westchester. 

3.  A  warrant  to  apprehend  a  witness  for  a  failure  to  obey  a 
subpoena,  may  be  execute<l  by  the  sheriff  of  the  city  and  <-ounty 
of  New-Y'ork,  or  a  marshal  of  that  city,  within  either  of  those 
cdunties. 

4.  An  order  duly  made,  in  an  action  pending  in  the  court,  re- 
nniring  the  performance  of  an  act  by  a  party  thereto,  or  by  an 
officer,  may  be  served  upon  a  persrm  bound  to  ol)ey  the  order,  and 
his  obedience  thereto  may  be  required  in  any  part  of  the  State. 

5.  An  order  to  show  cause,  why  a  person  should  not  be  pun- 
ished for  a  contempt  of  the  court,  may  be  served  by  any  person 
in  any  part  of  the  State. 

6.  A  warrant  to  apprehend,  and  bring  before  the  court,  a  per- 
son charged  with  each,  contempt,  may  be  executed  by  the  sheriff 
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of  the  city  and  counly  of  New  York,  or  a  marshal  of  that  city, 
in  any  part  of  the  State. 

L.    18/5.    ch.    479.    i   40. 

I  S80.  (Ain*dy  1H&5.1  Direction  and  ezecntion  of  ninn- 
dates. 

In  an  action  brought  in  the  court,  an  order  of  arrest,  a  warrant 
of  attuchnient,  an  execution,  or  a  rtniuisition  to  roi)levy  a  chat- 
tel, muMt  be  directed  to  and  executed  by  the  aherifif.  Any  other 
mandate,  which  must  have  been  dirt*cted  to  and  executed  by  the 
Kheriff  of  the  city  and  county  uf  New  York,  if  it  issued  out  of  the 
supreme  court,  may,  where  it  issues  out  of  the  city  court,  be 
directc-il  to  and  executed  either  by  that  sherilT,  or  a  marshal  of 
that  city,  named  therein.  A  marshal  is  entitled  to  the  same  ft^s 
as  the  sherilT,  upon  a  mandate  directed  to  him,  or  upon  the  ser- 
vice of  a  summons:  and  each  provision  of  law,  relating  to  the 
execution  of  a  mandate  by  the  sheriff,  and  the  power  and  control 
of  the  court  over  the  sheriff  executing  the  same,  applies  to  the 
marshal.  The  return  of  a  marshal  to  such  a  mandate,  or  his 
certificate  uf  the  execution  thereof,  or  of  the  service  of  any 
paper  served  by  him,  has  the  same  force  and  effect,  as  the  like 
return  and  certificate  of  a  sheriff. 

L.  1K65.  oh.  400.  J{  2  and  3 ;  and  L.  1872,  cb.  620.  S  8.  as  affectiMl  by  U 
1875,   ch.   625,   and  2  B.   U,    |   114;   L.    1895,  ch.   946. 

66 


c  3,  t  5  COUNTY  COURTS.  I  340 

TITLE  V. 
The  county  courts. 

8cc.  340.  JnrlMlictioa. 

341.  Domestic  corporation,   etc.,   when  dfemo<l  retnldont.  etc. 

o42.   Ai-lion,   etc.,   wliorein   county  JiKlge   Is  liicapablo  to  act. 

34.'*.   Supreme   court   may   remove   action,    and   change   place  of   trUl. 

RH.   Kiifct  of  order  of  removal;   apiieul,   etc. 

343.  Stay  of   proceedings. 

.Tt»».  Uemovftl   of  action   not   to  Impair  process,   etc. 

347.  County  court   may  wnd   Its   process   to   any  county. 

348.  When   juriwlictlon,   etc.,   co-oxtcnwlve   with   supreme  court. 
340.  I*ower  of  county  Judge  In   B)MK>ial  proceedings. 

350.   rinen  and  penalties;    how   remitted. 
3."»l.  R«.»«trlctlc»n   upon   power  to  n^mlt. 

3.'>2.  Notice  of  application,   etc. ;   conts  to  be  paid   on   remission. 
353.  Fines  Imp^wwl  by  justices  of  the  peace;   how  n>mttted. 
li-M.  Who  may   make  onlers. 
3r»,"S.  County  court  sessions  and   terms. 

3.>t{.    [Old    section.]     Notice   of   ap[>olntment    to   be    published. 
35G.   [Now    section.]    Power    of    county    judge    when    holding    court    1b 
another    county. 

357.  Jurors,  bow  drawn  and  notlfled. 

358.  Sten<«rapher8  for  county  courts. 

359.  Stenographer   for   county  courts   In    Kings  and   Queens   counties. 
3^0.  Ii;tcn»r€ters    for    county    court,    etc..    In    Kings    county. 

361.  Bteuivraphers. 

f  340.    [AniM,   1895,   lOOO.]     Jnrlsdlotlon. 

The  jurisdiction  of  each  county  court  ext^^nds  to  the  following 
actions  and  special  proceedings,  in  addition  to  the  jurisdiction, 
power,  and  authority,  conferred  upon  a  county  court,  in  a  par- 
ticnlar  case,  by  special  statutory  provision: 

1.  To  an  action  for  the  partition  of  real  property;  for  dower; 
for  the  foreclosure,  redemption,  or  satisfaction  of  a  moitgage 
upon  real  proi)erty;  or  to  procure  a  judgment  requiring  a  specific 
performance  of  a  contract,  relating  to  real  property;  where  the 
real  propert.v,  to  which  the  action  relates,  is  situated  within  tho 
county:  or  to  foreclose  a  lien  upon  a  chattel,  in  a  case  specified 
in  section  two  hundred  and  six  of  the  lien  law,  whor-?  ine  lion 
does  not  exceed  one  thousand  dollars  in  amount,  and  the  chattel 
is  found  within  the  county. 

2.  To  an  action  in  favor  of  the  executor  administrator  or  as- 
signee of  a  judgment  creditor,  or  in  a  proper  cast*,  in  favor  of  the 
judgment  creditor,  to  recover  a  judgment  for  money  remaining 
due  upon  a  judgment  rendered  in  the  same  court. 

3.  To  an  action  for  any  other  cause,  where  the  defendant  is, 
or,  if  there  are  two  or  more  defendants,  where  all  of  them  are,  at 
who  is  incompetent  to  manage  his  affairs,  by  reason  of  lunacy, 
the  time  of  the  commencement  of  the  action.  r(»sidents  of  the 
county,  and  wherein  the  complaint  demands  judgment  for  a  sum 
of  money  only,  not  exceeding  two  thousand  dollars:  or  to  recv>v»T 
one  or  more  chattels,  the  aggregate  value  of  which  does  not 
exceed  one  thousand  dollars,  with  or  without  damages  for  the 
taking  or  detention  thereof. 

4.  To  the  custody  of  the  person  and  the  care  of  the  property, 
concurrently  with  the  supreme  court,  of  a  resident  of  the  county, 
who  is  incompetent  to  manage  his  affairs,  by  reason  of  lunacy, 
idiocy,  or  habitual  drunkenness:  and  to  every  sppcial  proceeding, 
which  the  supreme  court  has  jurisdiction  to  entertain,  for  the 
appointment  of  a  committee  of  the  person  or  of  the  property' 
of  such  an  incompetent  person  or  for  the  sale  or  other  di.sposi- 
tion  of  the  real  property  situated  within  the  county  of  a  person, 
wherever  resident,  who  is  so  incompetent  for  either  of  the 
reasons  aforesaid,  or  who  is  an  infant;  or  for  the  sale  or  other 
disposition  of  the  real  proiierty,  situated  within  the  county,  of 
a  domestic  religions  corporation. 

L.  1895,  cfc.  946;  Co.  Proc.,  I  30,  part  of  subd.  1.  as  am'd  1870.  ch.  467. 
J  1.      AmM  by  L.    1909,  ch.   65,   I  3.      Sec  note  38«  of  notea  of  Board  of 
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I  841.  [Am'd,  1800.]  Domestic  corporation,  eict  "vrlien 
deemed  renldent,  etc. 

For  the  purpose  of  determining  the  jurisdiction  of  a  county 
court,  in  cither  of  the  cases  specified  in  the  last  section,  a  domes- 
tic corporation  or  joint-stock  association,  whose  principal  place  of 
business  is  established,  by  or  pursuant  to  a  statute,  or  by  its 
articles  of  association,  or  is  actually  located  within  the  county,  or 
in  case  of  a  railroad  corporation  where  any  i»ortion  of  the  road 
operated  by  it  is  within  the  county,  it  is  deemed  a  resident  of 
the  county;  and  personal  service  of  a  summons,  made  within  the 
county,  as  prescribed  in  this  act,  or  personal  service  of  a  mandate, 
whereby  a  special  proceeding  is  commenced,  made  within  the 
county,  as  prescribed  in  this  act  for  personal  service  of  a  sum- 
mons, is  KUfllcient  service  thereof  upon  a  domestic  corporation 
wherever  it  is  located. 
L.    1899,    ch.    820.    In  effect   Sept.    1.    1899. 

S  342.  [Am*d,  1877.]  Action,  etc.,  wherein  connly  fndgre 
Is  Incapable  to  act. 

If  the  county  judge  is,  for  any  cause,  incapable  to  act  in  an 
action  or  special  proceeding,  pending  in  the  county  court,  or 
before  him,  he  must  make,  and  file  in  the  office  of  the  clerk,  a 
certificate  of  the  fact;  and  thereupon  the  special  county  judge, 
if  any,  and  if  not  disqualified,  must  act  as  county  judge  in 
that  action  or  special  proceeding.  Upon  the  filing  of  the  cer- 
tificate, where  there  is  no  special  county  judge,  or  the  special 
county  judge  is  disqualified,  the  action  or  special  proceeding  is 
removed  to  the  supreme  court,  if  it  is  then  pending  in  the 
county  court;  if  it  is  pending  before  the  county  judge,  it  may 
be  continued  before  any  justice  of  the  supreme  court  within 
the  same  judicial  district.  The  supreme  court,  upon  the  appli- 
cation of  either  party,  made  upon  notice,  and  upon  proof  that 
the  county  judge  is  incapable  to  act  in  an  action  or  special 
proceeding  pending  in  the  county  court,  may,  and  if  the  special 
county  judge  is  also  incapable  to  act,  must,  make  an  order 
removing  it  to  the  supreme  court.  Thereupon  the  subsequeut 
proceedings  in  the  supreme  court  must  be  the  same  as  if  it  had 
originally  been  brought  in  that  court,  except  that  an  objection 
to  the  jurisdiction  may  be  taken,  wuich  might  have  been  taken 
in  the  county  court. 

See  last  clause,  subd.  13  of  §  30,  Co.  Proc.,  as  am'd  1876,  ch.  431. 

§  343.  Supreme  court  may  remove  action,  and  change 
place  of  trial. 

The  supreme  court  may,  b.v  an  order,  made  at  any  time  after 
joinder  of  an  issue  of  fact,  and  before  the  trial  thereof,  remove 
to  itself  an  action,  brought  in  a  county  court,  under  subdivision 
second  or  subdivision  third  of  the  last  section  but  two,  for  the 
purpose  of  changing  the  place  of  trial  thereof.  Where  an  ordor 
for  removal  is  nuide,  as  prescribed  in  this  section,  the  place  of 
trial  of  the  action  must  be  changed  by  the  same  order  to  another 
county;  and  the  subsequent  proeeedings  therein  must  be  the 
same,  as  if  the  action  had  been  originally  brought  in  the  supreme 
court. 
Se«  last  clause,  saM.  1  of  same  section. 

I  344.  Effect  of  order  of  removal;  appeal,  etc. 

An  order  of  removal,  made  as  prescribed  in  either  of  the 
last  two  sections.  tak<'s  effect  upon  the  entry  thereof  in  the 
office  of  the  county  clerk.  Where  the  order  directs  that  the 
action  be  tried   in  another  county,  the  clerk  with  whom  it  I9 
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entered,  must  forthwith  deliver  to  the  clerk  of  that  county,  aii 
paper?  filed  therein,  and  certified  copies  of  all  minutes  and 
entries  relating  thereto;  which  must  be  filed,  entered,  or  recorded, 
as  the  case  lequires,  in  the  office  of  the  last  mentioned  clerk. 
The  provisions  of  section  271  of  this  act  apply  to  an  appeal 
taken  from  such  an  order. 

f  84S.    Stny   of  proeeedlns** 

An  order  to  stay  proceedings,  for  the  purpose  of  affording  an 
opportunity  to  make  the  ai^lication  for  removal,  may  be  made 
by  the  county  judge,  or  by  a  judge  authorized  to  make  such  an 
order  in  che  supreme  court,  and  with  like  effect  and  under  like 
circumstances. 

§  »4«.    Momoval  of  aotion  not  to  Impair  process,  etc. 

The  removal  of  an  action  or  special  proceeding,  as  ijrescribed 
in  this  title,  docs  not  invalidate,  or  in  any  manner  impair,  a 
process,  j)rovisional  remedy,  or  other  proceeding,  or  a  bond, 
undertaking,  or  recognizance  in  the  action  or  special  proceeding 
so  removed;  each  of  which  continues  to  have  the  same  validity 
and  effect,  as  if  the  removal  had  not  been  made.  Where 
bail  was  given,  the  surrender  of  the  "defendant  in  the  supreme 
court  has  the  same  effect,  as  a  surrender  in  the  county  court 
would  ha/e  had,  if  the  action  or  special  proceeding  had  re- 
mained therein. 

§  347.   Co«iit7  court  may  scntl  Its  process  to  any  coaatj-. 

A  county  court  has  power,  in  an  action  or  special  proceeding 
of  which  it  has  jurisdiction,  to  send  its  process  and  other  man- 
dates into  any  county  of  the  State,  for  service  or  execution,  and 
to  enforce  obedience  thereto,  with  like  power  and  authority  as 
the  supreme  court. 

1 7i4H»  Wlien  Jarisdietion,  etc,  co-extensile  vrltli  snpreuKe 
eonrt. 

Wher?  a  county  court  has  jurisdiction  of  an  action  or  a  special 
proceeding,  it  possesses  the  same  jurisdiction,  power  and  author- 
ity in  and  over  the  same,  and  in  the  course  of  the  proceedings 
therein,  which  the  supreme  court  possesses  in  a  like  case;  and 
it  may  render  any  judgment,  or  grant  either  party  any  relief, 
which  the  supreme  court  might  render  or  grant  in  a  like  case, 
and  may  enforce  its  mandates  in  like  manner  as  the  supreme 
court.  And  the  county  judge  possesses  the  same  power  and 
anthority,  in  the  action  or  special  proceeding,  which  a  justice 
of  the  supreme  court  possesses,  in  a  like  action  or  special  pro- 
ceeding,  brought  in  the  supreme  court. 

§  340:    Poorer  of  county  Jadgre  In  special  proceedings. 

The  county  judge  also  possesses  the  same  power  and  authority, 
in  a  special  proceeding,  which  can  be  lawfully  instituted  before 
him,  out  of  court,  which  a  justice  of  the  supreme  court  pos- 
sesses in  a  like  special  proceeding,  instituted  before  him  in  like 
manner. 

S  360.    Pines  and  penalties;  hovr  remitted. 

Upon  the  application  of  a  person,  who  has  been  fined  by  a 
court,  or  of  a  person  whoso  recognizance  has  become  forfeited, 
or  of  his  surety,  the  county  court  of  the  county  in  which  the 
term  of  the  court  was  held,  where  the  fine  was  imposed,  or  the 
recognizance  taken,  may,  except  as  otherwise  prescribed  in  the 
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next  section,  upon  good  cause  shown,  and  upon  suck  terms  as 
it  deems  just,  make  an  order,  remitting  the  fine,  wholly  or 
partly,  or  the  forfeiture  of  the  recognizance,  or  iMirt  of  the 
penalty  thereof;  or  it  may  discharge  the  recognizance.  If  a 
fine  60  remitted  has  been  paid,  the  coiinly  treasurer,  or  other 
officer,  in  whose  hands  the  money  remains,  must  pay  the  same* 
or  the  part  remitted,  according  to  the  order. 
2  R.  S.  486,  I  37. 

f  351.    [Am'd,   1890.]     Reiitrlctions  upon,  power  to  reaaft. 

The  last  section  does  not  a^.thorize  a  county  court  to  remit 
any  part  of  a  fine  exceeding  two  hundred  and  fifty  dollars  im- 
posed by  the  supreme  court  upon  conviction  for  a  criminal 
oflPense;  or  a  fine  to  any  amount  imposed  by  a  court  upon  an 
olficer  or  other  person,  for  an  actual  contempt  of  court,  or  for 
disobedience  to  its  process,  or  other  mandate;  or  to  remit  or 
discharge  a  recognizance  taken  in  ila  county  for  the  appearance 
of  a  person  in  another  county.  In  the  latter  case,  the  power 
of  remitting  or  discharginii;  the  recognizance  is  rested  in  the 
county  comt  of  the  county,  in  which  the  person  is  bound  to 
appear. 

Id.,  S  S8,  am'd;  L.  1896,  ch.  946. 

S  352.  NoUce  of  appllcntlon,  etc.;  eontm  to  be  paid  oji 
remlvHiou. 

An  application  for  an  order,  as  prescribed  in  the  last  section 
but  one,  cannot  be  heard,  until  such  notice  thereof  as  the  court 
deems  reasonable,  has  been  given  to  the  district-attorney  of 
the  county,  and  until  he  has  had  an  opportunity  to  examine  the 
matter,  and  prepare  to  resist  the  application.  And  upon  grant- 
ing such  an  order,  the  court  must  always  impose,  as  a  conditi<m 
thereof,  the  payment  of  the  costs  and  expenses,  if  any,  incum^d 
in  an  action  or  special  proceeding  for  the  collection  of  the  fine, 
or  the  penalty  of  the  recognizance. 
Id.,    §9   89   and   41. 

S  853.  Fines  Imposed  by  Justices  of  tbe  peace |  bo'w 
remitted. 

Where  a  person  has  been  fined  by  a  court  of  special  sessions, 
or  by  a  justice  of  the  peace,  upon  a  conviction  for  an  ofifence, 
and  has  been  committed  to  jail  for  non-payment  of  the  fine,  the 
county  court  of  the  county  may  make  an  order,  remitting  the 
fine,  wholly  or  partly,  and  discharging  him  from  his  imprison- 
ment. The  power  conferred  by  this  section  must  be  exercised 
in  the  manner  prescribed,  and  subject  to  the  provisions  con- 
tained, in  the  last  three  sections. 
Id.,  I  43. 

f  864.    IVho  may  mnke   orders. 

In  an  action  or  special  proceeding  in  a  county  court,  an  order 
may  be  made  without  notice,  or  an  order  to  stay  proceedings 
may  be  made  upon  notice,  by  a  justice  of  the  supreme  court,  or 
by  the  county  judge  of  the  county  where  the  attorney  for  the 
applicant  resides,  in  a  case  where  the  county  judge,  in  whose 
court  the  action  or  special  proceeding  is  brought,  may  make 
the  same,  out  of  court:  and  with  like  effect. 

Sm  L.    1847,   cb.  280,   f  84. 
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f  3«%5.  [Am*dy  1877,  1900.]  County  court  aeMMloB*  and 
tern&s. 

The  couutj'  court  is  always  open  for  the*  transaction  of  any 
bnsinesH,  for  which  notice  in  not  reiiuired  to  be  given  to  i»n 
adverse  party,  except  where  it  is  specially  prescribed  by  iaw\ 
that  the  bnainess  must  be  done  at  a  stated  term. 

S?oc   Co.    Proc.    fi    31,    and    L.    1847,    cb.    470.    part   of    i    24.  Amd   by   L. 

IdOO,    ch.    65.    Also    partly    ropeale<l    by    L.     19iJ9.    oh.    aS.    Sre  ConsoMdatcd 

Laws.    tit.    Judiciary    Law.    |§    M)!)-191.       Soe   note    30    ct   notes  of   Board    of 
Sutatory  Consolidation  at  end  of  cixle. 

I  35G.  [Old  section  repealed  by  L.  1909,  chs.  IG  and  35.  See 
Consolidated  Laws,  tit.  County  Law,  $  240,  Judiciary  Law, 
5  192.J 

S  S5G.  [New  fleet  Ion— Added,  19<K>.1  Power  of  conaty 
Jodse   M'hen   holdiuii:   court   lii   nnotl&er  county. 

DuriiifT  the  period  that  any  county  judge  shall  be  in  a  county 
other  than  his  own,  for  the  purpose  of  holding  courts  therein, 
he  may  exercise  all  the  i>owers  and  perform  all  the  duties  of  the 
county  judge  of  such  other  county,  which  said  last- mentioned 
jadge  is  by  law  authorized  to  exercise  and  perforin  out  of  court 
or  in  vacation;  provided,  however,  that  nothing  herein  contained 
shall  empower  him  to  perform  the  duties  of  surrogate  in  such 
other  county. 

Added  by  L.  1900.  ch,  cn.  Dorlvatlon  —  L.  1S77,  oh.  11.  I  1.  See 
Dote  1   of  uoteu   of  Board  of  Statutory    Consul Idatlou   at  end  of  code. 

I  357.  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated  Laws, 
tit.  Judiciary  Law,  §§  5;W,  r>41.J 

I  9SH.  [Partly  repealed  by  L.  1909,  chs.  16  and  a^;  but  see 
Consolidated  Laws.  tits.  County  Law,  §  12,  Judiciary  Law, 
i  197,  which  embody  the  whole  of  this  section.] 

I  359.  [RepealcHl  by  L.  1900,  ch.  35.  See  Consolidated  Laws, 
tit.  Judiciary  Law,  §§  IIKJ,  197,  285,  318,  319.] 

I  360.  [Repealed  by  L.  1900,  chs.  35  and  ()5.  See  Consoli- 
dated Laws.  tit.  Judiciary  Law,  U  !*«>«»  382-385;  and  also  Code 
Civ.  Proc,  I  2513a.7 

i  861.  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated  Laws, 
tit  Judiciary  Law^,  §§  197,  318,  319.] 
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CHAPTER  IV. 

Limitation  of  ^he  Time  of  Enforcing  a  Civil 
Remedy. 

TITLE     I.— AetiOBB  fur  the  BeeoTerf  of  Real  Property. 

TITLE    II.— AetioDB  other  thsn  for  the  BeeoTerj  of  Beal  Property. 

TITLE  III.— Genersl  ProTlMlong. 

TITLE  I. 

Actions  for  tho  recovery  of  real  property. 

See.  S82.  When  tbe  people  will  not  sue. 

363.  Action  by  grantee  from  the  State. 

S04.  Action   after  annulling  letters  patent. 

366,  366    Seleln   within   twenty   years,  wben  necesMiy,  etc. 

867.  Action   after   entry. 

368.  Possession,  when  presumed;  occupation  presumed  to  be  under  I«sal 

title. 

368.  Adverse    poBsesslon    under    written    instrument   or   judgment. 

870.  Id.;   what  constitutes  It. 

371.  Adverse  possession  under  claim  of  title  not  written. 

372.  Id.,  what  constitutes  it. 

373.  Relation  of  landlord  and  tenant,  as  affecting  adrerse  posaeaslim. 
874.  R.ght  not  affected  by  descent  cast. 

375.  Certain   disabilities  excluded  from  time  to  commence  action. 

f  802.    When  the  people  'will  not  sue. 

Tho  people  of  the  State  will  not  sue  a  person  for  or  with 
respect  to  real  property,  or  the  issues  or  profits  thereof,  by  reason 
of  tho  right  or  title  of  the  people  to  the  same,  unless  either, 

1.  The  cause  of  action  accrued  within  forty  years  before  the 
action  is  commenced;  or, 

2.  The  people,  or  those  from  whom  they  claim,  have  received 
the  rents  and  profits  of  the  real  property,  or  of  some  part  thereof^ 
within  the  same  period  of  time. 

Co.  Proc.,  ft  76,  am*d. 

S  363.    Action  by  fcrantee  from  the  State. 

An  action  shall  not  be  broug:ht  for  or  with  respect  to  real 
property,  by  a  person  claiming  by  virtue  of  letters  patent  or  a 
grant,  from  the  people  of  the  State,  unless  it  might  have  been 
maintained  by  the  people,  as  proscribed  in  this  title,  if  the 
patent  or  grant  had  not  been  issued  or  made. 

Id.,   I  76. 

§  304.    Action  After  annnlllnar  lettem  patent. 

Where  letters  patent  or  a  grant  of  real  property,  issued  or 
made  by  the  people  of  the  State,  are  declared  void  by  the 
determination  of  a  competent  court,  rendered  upon  an  .^llegation 
of  a  fraudiilent  suggestion  or  concealment,  or  of  a  forfeiture,  or 
mistake,  or  ignorance  of  a  material  fact,  or  wrongful  detaining, 
or  defective  title;  an  action  of  ejectment,  to  recover  the  premises 
in  question,  may  be  commenced,  either  by  the  people,  or  by  a 
subsequent  patentee  or  grantee  of  the  same  premises,  his  heirs, 
or  assigns,  within  twenty  years  after  the  determination  is  made: 
but  not  after  that  period. 

M.,    •  77. 

.    ^ 
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I  36S.    Seisin  nvitbln  twenty  ycarsy  ^'hen  neeesMtrr,  et«. 

An  action  to  recover  real  property,  or  the  posseHsiou  thereof, 
cannot  be  maintained  by  a  party,  other  than  the  people,  unless 
ihe  plaintiff,  his  ancestor,  predecessor,  or  prrantor,  was  seized  or 
pu:»s(%&it>{l  of  the  preiuiHos  in  qnoKtion,  within  twenty  years  before 
tlu>  coinmeucemeut  of  the  action. 
Co.   Proc.,   9  78. 

9   3Utt.     The    »aino. 

A  defence  or  counterclaim,  founded  ui)on  the  title  to  real 
projierty,  or  to  rents  or  services  out  of  the  same,  is  not  effectual, 
unions  the  person  making  it.  or  under  whose  title  it  is  made,  or 
hi^  ancestor,  predecessor,  or  grantor,  was  seized  or  po-ssesaed  of 
the  premises  in  question,  witliin  twenty  years  before  the  com- 
mitting of  the  act,  wnth  respect  to  which  it  is  made.  * 

Id.,    f   79.   am'd. 

9   367.    Action   after   entry. 

An  entry  upon  real  property  is  not  sufficient  or  valid  as  a 
claim,  unless  an  action  is  commenced  thereupon,  within  one 
year  after  the  making  thereof,  and  within  twenty  years  after 
the  time,  when  the  right  to  make  it  descended  or  accrued. 

Id..   §  80. 

9  SIflS.  PoBseasfcn,  iivhen  presnmetli  occnpation  preiinmed 
to  be    an«ler   lesal   title. 

In  an  action  to  recover  real  property,  or  the  possession  thereof, 
the  person  who  establishes  a  legal  title  to  the  premiBes  is  pre- 
sumed to  have  been  possessed  thereof,  within  the  time  required 
by  law;  and  the  occupation  of  the  premises,  by  another  person, 
is  deemed  to  have  been  under  and  in  subordination  to  the  legal 
title,  nnless  the  premises  have  been  held  and  possessed  adversely 
to  the  legal  title,  for  twenty  years  before  the  commencemeut 
of  the  action. 
M..  §  81. 

9  369.  AclT^eme  poniie»»lon  nnder  ^rritten  Iniitrnment  or 
Jadfrment. 

Where  the  occupant,  or  those  under  whom  he  claims,  entered 
into  the  possession  of  the  promises,  under  claim  of  title,  exclu- 
sive of  any  other  right,  founding  the  claim  upon  a  written 
instrument,  as  being  a  conveyance  of  the  premises  in  question, 
or  upon  the  decree  or  judgment  of  a  competent  court:  and 
there  has  been  a  continued  occupation  and  possession  of  the 
pretnises,  included  in  the  instrument,  decree,  or  judgment,  or 
of  Pome  part  thereof,  for  twenty  years,  under  the  same  claim; 
the  premisefi  so  included  are  deemed  to  have  been  held  adversely; 
except  that  where  they  consist  of  a  tract,  divided  into  lots,  the 
liOKsession  of  one  lot  is  not  deemed  a  possession  of  any  other  lot. 

Id..    9   82. 

9  370.    Id.f  wliat  constitntes  it. 

For  the  purpose  of  constituting  an  adverse  possession,  by  a 
person  claiming  a  title,  founded  upon  a  written  instrument,  or 
a  judgment  or  decree,  land  is  deemed  to  have  been  possessed 
and  occupied  in  either  of  the  following  cases: 

1.  Where  it  has  been  usually  cultivated  or  improved. 

2.  Where  it  has  been  protected  by  a  substantia]  inclomre. 
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3.  Where,  although  not  inclosed,  it  has  been  used  for  the  sup- 
ply of  fuel,  or  of  fencing  timber,  either  for  the  purposes  of  hus- 
bandry, or  for  the  ordinary  use  of  the  occupant. 

Where  a  known  farm  or  a  single  lot  has  been  partly  improved, 
the  portion  of  the  farm  or  lot  that  has  been  left  not  cleared,  or 
not  inclosed,  according  to  the  usual  course  and  custom  of  the 
adjoining  country,  is  deemed  to  hare  been  occupied  for  the  same 
length  of  time,  as  the  part  improved  and  cultivated. 

Go.  Proo.,i88,am*d. 

I  871*  Adverse  poaaeaaion  under  elaim  of  title  not  written. 

Where  there  has  been  an  actual  continued  occupation  of  prem- 
ises, under  a  claim  of  title,  exclusive  of  any  other  right,  but  not 
founded  upon  a  written  instrument,  or  a  judgment  or  decree,  the 
premises  so  -actually  occupied,  and  no  others,  are  deemed  to  have 
been  held  adversely, 

Id.,184. 

S  372.  Id.  I  what  eonatltntea  It. 

For  the  purpose  of  constituting  an  adverse  possession,  by  a  per- 
son claiming  title,  not  founded  upon  a  written  instrument,  or  a 
judgment  or  decree,  land  is  deemed  to  have  been  possessed  und 
occupied  in  either  of  the  following  cases,  and  no  others: 

1.  Where  it  has  been  protected  by  a  substantial  inclosvre. 

2.  Where  it  has  been  usually  cultivated  or  improved. 
id.,im. 

I  878.  Relation  of  landlord  and  tenant,  aa  alKeetlnff 
adverse  possenalon. 

Where  the  relation  of  landlord  and  tenant  has  existed  bet\»reen 
any  persons  the  possession  of  the  tenant  is  deemed  the  possession 
of  the  landlord,  until  the  expiration  of  twenty  years  after  the 
termination  of  the  tenancy;  or,  where  there  has  been  no  w^ritten 
lease,  until  the  expiration  of  twenty  years  after  the  last  payment 
of  rent;  notwithstanding  that  the  tenant  has  acquired  another 
title,  or  has  claimed  to  hold  adversely  to  his  landlord.  But  this 
presumption  shall  not  be  made,  after  the  periods  prescribed  in 
this  section. 
Id.lM. 

I  374.  Rlffht  not  affeeted  by  descent  cast. 

The  right  of  a  person  to  the  possession  of  real  property  is  not 
impaired  or  affected,  by  a  descent  being  cast,  in  consequence  of 
the  death  of  a  person  in  possession  of  the  property. 

»L,|87. 

I  375.  Certain  disabilities  exclnded  from  time  to  eom- 
mence  action. 

If  a  person,  who  might  maintain  an  action  to  recover  real  prop- 
erty, or  the  possession  thereof,  or  make  an  entry,  or  interpose  a 
defence  or  counterclaim,  founded  on  the  title  to  real  property,  or 
to  rents  or  services  out  of  the  same,  is  when  his  title  first  de- 
scends, or  his  cause  of  action  or  right  of  entry  first  accrues, 
either: 

1.  Within  the  age  of  twenty-one  years;  or, 

2.  Insane;  or, 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution  upon  com^ 
Tiction  of  ft  criminal  offence,  for  a  term  less  than  for  life: 

04 
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The  time  of  such  a  disability  is  not  a  part  of  the  time,  limitod 
in  this  title,  for  commcDdng  the  action,  or  making  the  entry,  or 
interposing  the  defence  or  counterclaim;  except  that  rhe  time  so 
limited  cannot  be  extended  more  than  ten  years,  after  the  disa- 
bility ceases,  or  after  the  death  of  the  person  so  disabled. 
«».  Pn»c.,  i  88. 
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TITIiB  IL 
ActiouB  other  than  for  the  recovery  of  real  property. 

See.  876.  When  Batlsfactlon  of  Jodgment  preramed. 

877.  Effect  of   return    of   execution. 

878.  How  presumption  raised. 

879.  Limitation  of  action  to  redeem  from  a  mortgage. 

880.  Other  periods  of  limitation. 

381.  Within   twenty   years. 

382.  Within  six  yean. 

883.  Within   three   years. 

884.  Within  two  years. 

385.  Within  one  year. 

386.  When  cause  of  action  accrues  on  a  current  account. 

887.  Action  for  penalty,  etc.,  by  any  person  who  will  sue. 
aS8.  Actions  not   before   urovldcd  for. 

888.  Actions  by  the  people  subject  to  the  same  limitations. 

390.  Actions   againnt  a   non-resident,   upon  a  demand  barred  by  the  law 

of  his  residence, 
sei.  Wlien  person  liable,  etc.,  dies  without  the  State. 
883.  Cause  of  action   accruing   between  the  death  of  a  testater  or  In* 

testate,  and  the  grant  of  letters. 
393.  No  limitation  of   action  on   bauic  notes,  etc. 
89i.  Action  against  directors,  etc.,  of  banks. 
896.  Acknowledgment  or  new  promise  must  be  In  writing. 
896    Exceptions,   as  to  persons  under  disabilities. 
887.  Defence  or  counterclaim. 

S  370.  [Aia'd,  1884.]  When  Mtlsfaction  of  Jadvment 
presumed. 

A  final  judgment  or  decree  for  a  sum  of  money,  or  directinir 
the  payment  of  a  sum  of  money,  heretofore  rendered  in  a  sur- 
rogate's court  of  the  State,  or  heretofore  or  hereafter  rendered. 
In  a  court  of  record  within  the  United  States,  or  elsewhere,  or 
hereafter  docketed  pursuant  to  the  provisions  of  section  thirty 
himdred  and  seventeen  of  this  act,  is  presumed  to  be  paid  and 
satisfied,  after  the  expiration  of  twenty  years  from  tne  time, 
\<?hen  the  party  recovering  it  was  first  entitled  to  a  mandate  to 
enforce  it.  This  presumption  is  conclusive,  except  as  against  a 
person,  who,  within  twenty  years  from  that  time,  makes  a  pay- 
ment or  acknowledges  an  indebtedness  of  some  part  of  the 
amouftt  recovered  by  the  judgment  or  decree,  or  his  heir  or  per- 
sonal representative,  or  a  person  whom  he  otherwise  represents. 
Such  an  acknowledgment  must  be  in  writing,  and  signed  by  the 
person  to  be  charged  thereby. 
L.  18M,  ch.  807. 

9  377.    Kffect  of  return  ^of  ezecntion. 

If  the  proof  of  payment,  under  the  last  section,  consists  of  the 
return  of  an  execution  partly  satisfied,  the  adverse  party  may 
show,  iu  full  avoidance  of  the  effect  thereof,  that  the  alleged 
partial  satisfaction  did  not  proceed  from  a  poyment  made,  or  a 
sale  of  property  claimed,  by  him  or  by  a  person  whom  he  repre- 
sents. 

§  378.     How   presumption    raised. 

A  person  may  avail  himself  of  the  presumption  created  by  the 
last  section  but  one,  under  an  allegation  that  the  action  was 
not  commenced,  or  that  the  proceeding  was  not  taken,  within  the 
time  therein  limited. 

f  879.    Limitation  of  net! on  to  redeem  from  a  mortgraare. 

An  action  to  redeem  renl  property  from  a  mortgage,  with  or 
without  an  account  of  rents  and  profits,  may  be  maintained  by 
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the  mortgagor,  or  those  claiming  under  him,  against  the  mort- 
gagee in  possession,  or  those  claiming  under  him,  unless  he  or 
they  hare  continuously  maintained  an  adverse  possession  of  the 
mortgaged  premises,  for  twenty  years  after  the  breach  of  a  con- 
dition of  the  mortgage,  or  the  non-fulfilment  of  a  covenant 
therein  contained. 

S  8SO.    Otlier  periods   of  limitation. 

The  following  actions  must  be  commenced  within  the  following 
periods,  after  the  cause  of  action  has  accrued. 
Go.  Proc.,  part  of  i  74,  and  9  88. 

§  :tf>l.   [Am*d,  1877.]     Within  twenty  years. 

Within  twenty  years: 

An  action  upon  a  sealed  instrument. 

But  where  the  action  is  brouglit  for  breach  of  a  covenant  of 
seizin,   or   against   incumbrances,    the    cause    of    action    is,    for 
the  purposes  of  this  section  only,  deemed  to  have  accrued  upon 
an  eviction,  and  not  before. 
Id.,  part  of  8  90. 

I  382.    LAm'd,  1877,  oh.  416  and  422.]     IVlthin  six  years. 

Within  six  years: 

1.  An  action  upon  a  contract  obligation  or  liability  express  or 
implied;     except  a  judgment  or  sealed  instrument. 

2.  An  action  to  recover  upon  a  liability  created  by  statute* 
except  a  penalty  or  forfeiture.- 

3.  An  action  to  recover  damages  for  an  injury  to  pro])erty,  or  a  per- 
sonal injury;  except  in  a  case  where  a  different  period  is  expressly 
prescribed  in  this  chapter.     (See  §  383,  subd.  5;  §  384,  subd.  1.) 

4.  An  action  to  recover  a  chattel. 

6.  An  action  to  procure  a  judgment,  other  than  for  a  sum  of 
money,  on  the  ground  of  fraud,  in  a  case  which,  on  the  thirty- 
first  day  of  December,  1840,  was  cognizable  by  the  court  of  chan- 
cery. The  cause  of  action,  in  such  a  case,  is  not  deemed  to  have 
accrued,  until  the  discovery,  by  the  plaintiff,  or  the  person  under 
whom  he  claims,  of  the  facts  constituting  the  fraud. 

6.  An  action  to  establish  a  will.  Where  tbe  will  has  been  lost, 
concealed,  or  destroyed,  the  cause  of  action  is  not  deemed  to 
have  accrued,  until  the  discovery,  by  the  plaintiff,  or  the  person 
under  whom  he  claims,  of  the  facts  upon  which  its  validity  de- 
pends. 

7.  [Am'd,  1884.]  An  action  upon  a  judgment  or  decree,  ren- 
dered in  a  court  not  of  record,  except  where  a  transcript  shall 
be  filed,  pursuant  to  section  thirty  hundred  and  seventeen  of 
this  act,  and,  also,  except  a  decree  heretofore  rendered  in  a  surro- 
gate's court  of  the  State.  The  cause  of  action,  in  such  a  case,  is 
deemed  to  have  accrued  when  fin.al  judgment  was  rendered. 

U  188i,  cb.  S07. 

S  S83.    [Am'd,  1877.]     Within  three  years. 

Within  three  years; 

1.  An  action  against  a  sheriff,  coroner,  constable,  or  other  offi- 
cer, for  the  non-payment  of  money  collected  upon  an  execution. 

2.  An  action  against  a  constable,  upon  any  other  liability  in- 
curred by  him,  by  doing  an  act  in  his  official  capacity,  or  by  the 
omission  of  an  official  duty;  except  an  escape. 
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3.  An  action  upon  a  statute,  for  a  penalty  or  forfeiture,  where 
the  action  is  given  to  the  person  aggrieved,  or  to  that  person  and 
the  ^>eople  of  the  State,  except  where  the  statute  imposing  it  pre- 
Hcribos  a  different  limitation^ 

4.  An  action  against  an  executor,  administrator,  or  receiver, 
or  against  the  trustee  of  an  insolvent  debtor,  appointed,  as  pre- 
scribed by  law,  in  a  special  proceeding  instituted  in  a  court  or 
before  a  judge,  brought  to  recover  a  chattel,  or  damages  for  tak- 
ing, detaining,  or  injuring  personal  property,  by  the  defendant,  or 
the  person  whom  he  represents. 

5.  An  action  to  recover  damages  for  a  personal  injury,  resulting 
from  negligence. 

Subsliluti*  for  Co.  rroc.,  {  92;  L.  1886,  ch.  672;  L.   1889,  ch.  440;  L.  190% 
«li.  tioo,  i  2. 
i  »N4.  [Am*d,  1800,  1900.]     Wltliln  two  years. 
Within  two  j-ears: 

1.  An   action   to   recover  damages   for   libel,   slander,   assault 
■  battery,    seduction,    criminal    conversation,    false    imprisonments 

m.ilicioiis   prosoontion   or  malpractice. 

2.  An  action  upon  a  statute,  for  a  forfeiture  or  penalty  to  the 
people  of  the  State. 

Co.  Proc..  S  03,  am'd.  See  poet,  9  1902.  L.  1896,  ch.  336;  L.  1900,  eb. 
117.     Id  effect  Sept.  1.   1900. 

§   3KS.     Within    one   year. 

Within  one  year: 

1.  An  action  against  a  sheriff  or  coroner,  upon  a  liability  in- 
curred by  him,  by  doing  an  act  in  his  official  capacity,  or  by 
the  omission  of  an  ofiicial  duty;  except  the  non-payment  of  money 
collect  'd   upon   an  execution. 

2.  An  action  against  any  other  officer,  for  the  escape  of  a 
prisoner,  arrested  or  imprisoned  by  virtue  of  a  civil  mandate. 

SubeUtate  for  Go.  Proc.,  8  94.      See  1  It.  8.  772,  |  3;  U  1902,  cb.  000,  {|  2. 

£  380.  When  cause  of  action  accruen  on  a  current 
account. 

In  an  action  brought  to  recover  a  balance  due  upon  a  mutual, 
open,  and  current  at-count,  where  there  have  been  reciprocal  de- 
mands between  the  parties,  the  cause  of  action  is  deemed  to  have 
accrued  from  the  time  of  the  last  item,  proved  in  the  account  OH 
either  side. 
Co.   Proc..   ft  95. 

S  »N7.  Action  for  penalty,  etc.,  by  any  person  Trlio 
w^ill  nuc. 

An  action  ui»on  a  statute  for  a  penalty  or  forfeiture,  given 
wholly  or  partly  to  any  person  who  will  prosecute  for  the  same, 
must  1h^  commenced  within  one  year  after  the  commission  of  the 
offence;  and  if  the  action  is  not  c<)ninience<l  within  the  year  by  a 
private  person,  it  may  ho  conwucnciMi  within  two  years  there- 
after, in  behalf  of  the  people  of  the  State,  by  the  attorney-gen- 
eral, or  the  district-attorney  of  the  county  where  the  oflfence  web 
committed. 
Id.,    S   96- 

S  SHH,    Actions  not  before  provided   for. 

An  action,  the  limitation  of  which  is  not  specially  prescribed  in 
this  or  the  last  title,  must  be  commenced  within  ten  years  after 
the  canse  of  action  accrues. 
Id.,   S  97.      :te«  i  197S. 
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f  aS9*  ActleiiL*  by  <be  people  subject  to  tbe  »«■&•  limlta- 
tlomju 

The  HmitatioDS,  prescribed   in  this  title,   applj  alike  to  ac- 
tioDS  brought  in  the  name  of  tlie  peoph?  of  the  State,  or  for  their 
benefit,  and  to  actions  by  privaie  perbous. 
Co.  Proc..  I  98. 

*  5  390.   Action  aff-nlnst  n  non-reMldont,  upon  a  demand 
barred  by  tbe  law  of  hlH  roHldouce. 

Where  a  cause  of  action,  which  doi's  not  involve  the  title  to 
or  possession  of  real  property  within  tlio  Stat(»,  accrues  aj?aiu.st  a 
person,  who  Is  not  then  a  rosith'iit  of  the  State,  an  action  cannot 
be  brought  thereon  in  a  court  of  the  State,  apninst  liim  or  his  per- 
sonal representative,  after  the  expiration  of  the  time,  limited,  by 
the  laws  of  his  residence,  for  briiiffiuff  a  lilvc  action,  except  by  a 
resident  of  the  Slate,  and  in  one  of  the  following  cases: 

1.  Where  the  cause  of  action  originally  accrued  in  favor  of  a 
resident  of  the  State. 

2.  Where,  before  the  expiration  of  the  time  so  limited,  the  per- 
son. In  whose  favor  it  originally  accrued,  was  or  became  a  resi- 
dent oT  the  State;  or  the  cause  of  action  was  assigned  to,  and 
thereafter  continuously  owned  by  a  resident  of  the  State. 

i390-a.  [Added,  1902.]  Limitation  of  time  to  enforce  a 
canne  of  action  arlHluK  In  anotber   state. 

Where  a  cause  of  action  arises  outside  of  this  state,  an  actiun 
cannot  be  brought,  in  a  court  of  this  state,  to  .enforce  said  causf 
of  action,  after  the  expiration  of  the  time  limited  by  the  laws  o{ 
the  state  or  country  where  the  cause  of  action  arose,  for  bringing 
an  action  upon  said  cause  of  action,  except  where  the  caus(?  of 
action  originally  accrued  in  favor  of  a  resident  of  this  state. 
Nothing  in  this  act  contained  shall  affect  any  pending  action  or 
proceeding.  • 

L.  1002,  ch.  193.    In  eflfoct  Sept.  1,  1902. 

f  391.  [Am'd,  1877.]  Wben  person  liable,  etc.,  dies  wltb- 
ont  tbe  State. 

If  a  person,  against  whom  a  cause  of  action  exists,  dies  without 
the  State,  the  time  which  elapses  between  his  death,  and  the  ex- 
piration of  eighteen  months  after  the  issuing,  within  the  State, 
of  letters  testamentary  or  letters  of  administration,  is  not  a  part 
of  the  time  limited  for  the  commencement  of  an  action  therefor, 
against  his  executor  or  administrator. 

f392.  [Am'd,  1877.]  Canse  of  action  accralngr  between 
tbe  deatb  of  a  testator  or  Intestate,  and  tbe  arrant  of 
letters. 

For  the  purpose  of  computing  the  time,  within  which  an  action 
must  be  commenced  in  a  court  of  the  State,  by  an  executor  or 
administrator,  to  recover  personal  property,  taken  after  the  death 
of  a  testator  or  intestate,  and  before  the  issuing  of  letters  testa- 
mentary or  letters  of  administration;  or  to  recover  damages  for 
taking,  detaining,  or  injuring  personal  property  within  the  same 
period;  the  h'tters  are  deemed  to  have  been  issued,  within  six 
years  after  the  death  of  the  testator  or  intestate.  But  where 
an  action  is  barred  by  this  secti<»n.  anv  of  the  next  of  kin,  lega- 
tees, or  '•reditors,  who,  at  the  time  of  the  transaction  upon  wiiich 

•  See  post,  i  401.  ' 
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it  might  huve  been  founded,  was  within  the  age  of  twenty-oue 
years,  or  insane,  or  imprisoned  on  a  criminal  charge,  may,  within 
five  years  after  the  cessation  of  such  a  disability,  maintain  an 
action  to  recover  damages  bj^  reason  thereof:  in  which  he  may 
recover  such  sum.  or  the  value  of  such  property,  as  he  would  have 
received  upon  the  final  distribution  of  the  estate,  if  an  action  had 
been  seasonably  commenced  by  the  executor  or  administrator. 

S  303.   No  limltatlou  9^  notion  on  bnnic  notes,  etc. 

This  chapter  docs  not  ariect  an  action  to  enforce  the  payment 
of  a  bill,  nf;te,  or  other  evidence  of  debt  issued  by  a  moneyed  cor- 
poration, or  issued  or  put  in  circulation  as  money. 

Co.   rroc,  §  108. 

«304.  [Am*d,  1877,  1807.]  Action  nsalniit  director*,  etc., 
of  linnkn. 

This  chapter  does  not  affect  an  action  against  a  director  or 
stockholder  of  a  moneyed  corporation,  or  banking  association,  to 
recover  a  penalty  or  forfeiture  imposed,  or  to  enforce  a  liability 
created  by  the  common  law  or  by  statute;  but  such  an  action 
must  be  brought  within  three  years  after  the  cause  of  action  has 
accrued. 
Co.   Proc,    %   109,  am'd;   L.  1897,   ch.   281.    In  effect  September  1,    1897. 

$  305.  Aokno^rledarnic^nt  or  ne^v  pronilHe  ninat  be  In 
v^ritlnsr. 

An  acknowledgment  or  promise  contained  in  a  writing,  signed 
by  the  party  to  be  charged  thereby,  is  the  only  competent  evi- 
dence of  a  new  or  continuing  contract,  whereby  to  take  a  case 
out  of  the  operation  of  this  title.  But  this  section  does  not  alter 
the  effect  of  a  payment  of  principal  or  interest. 

Id.,  §  110. 

%  30G.  BxceptlonM,  an  to  persons  under  disabilities. 

If  a  person,  entitled  to  maintain  an  action  specified  in  this  title, 
except  for  a  penalty  or  forfeiture,  or  against  a  sheriff  or  other 
officer  for  an  escape,  is,  at  the  time  when  the  cause  of  action 
accrues,  either: 

1.  Within  the  age  of  twenty-one  years;  or, 

2.  Insane;  or, 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution  upon  con- 
viction of  a  criminal  offence,  for  a  term  less  than  for  life; 

The  time  of  such  a  disability  is  not  a  part  of  the  time  limited 
in  this  title  for  commencing  the  action;  except  that  the  time  so 
limited  cannot  be  extended  more  than  five  years  by  any  such  dis- 
ability, except  infancy;  or  in  any  case,  more  than* one  j-ear  after 
the  disability  ceases. 

Id.,  S  101. 

f  307.  Defence  or  connterclalm. 

A  cause  of  nction,  upon  which  an  action  cannot  be  maintained, 
as  prescribed  in  this  title,  cannot  be  effectually  interposed  as  a 
defence  or  counterclaim. 
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Qeiieiftl  prcyviiioiui. 

fee.  888.  When  action  deemed  to  be  commenced. 

399.  Attempt  to  commence  action  in  a  court  of  record. 

400.  Id.:  In  a  couit  not  of  reoonl. 

401.  Exception,  when  defendaut   ia  without  the  State. 

402.  Id.;  when  a  person  entitled,  etc.,  dlee  before  limitation  expiree. 

403.  Id.;  when  a  pei-Ron  liable,  rtc.   dies  within  the  Stale. 

404.  In  anlta  by  aliena,  time  of  disability  in  case  of  war  to  be  deducted. 
406.  ProTlalon   where  judgment  has   been   reveraed. 

406.  SUy   by  injunction,    etc.,    to  be  deducted. 

407.  Certain  actions  by  a  principal,  for  misconduct  of  an  agent,  etc. 

408.  Dlsahlllty  mnrt  cxint  when  right  arcruea. 

409.  If  several  disabilities,   no  limitation  until  all  remoyed. 

410.  ProTlsiou  when  the  action  cannot  l>e  maintained  without  a  demand. 

411.  ProTiaion  in  case  of  aahmlsaion   to  arbitration. 

412.  ProTlsion  when  action   la  discontinued,   etc.,   after  answer. 

413.  How  objection   taken,   under  this  chapter. 

414.  Cases  to  which  this  chapter   applies. 

415.  Mode  of  computing  perloda  of  limlUtlon. 

f  388.  [Ani'd,  1877.]  IVhen  action  deemed  to  be  com- 
menced. 

An  action  is  commenced  against  a  defendant,  witliin  the 
meaning  of  any  provision  of  this  act,  which  limits  the  time  for 
commencing  an  action,  when  the  summons  is  served  on  him;  or 
on  a  co-defendant  who  is  a  joint  contractor,  or  otherwise  united 
in  interest  with  him. 

Go.   Proc.,   8  99,    am*d. 

S  3fH>.    Attempt  to  commence  action  In  a  court  off  record. 

An  attempt  to  commence  an  action,  in  a  court  of  record,  is 
equivalent  to  the  commencement  thereof  against  each  defendant, 
within  the  meaning  of  each  provinion  of  this  act,  which  limirs 
the  time  for  commencing  an  action,  when  the  summons  ia 
delivered,  with  the  intent  that  it  shall  be  actually  served,  to 
the  sheriff,  or,  where  the  sheriff  is  a  party,  to  a  coroner  of  the 
county,  in  which  that  defendant,  or  one  of  two  or  more  co- 
defendants,  who  are  joint  contractors,  or  otherwise  united  in 
interest  with  him,  resides  or  last  resided;  or,  If  the  defendant 
is  a  corporation,  to  a  like  officer  of  the  county,  in  which  it  is 
established  by  law,  or  wherein  its  general  business  is  or  was 
last  transacted,  or  wherein  it  keeps,  or  last  kept,  an  office  for 
the  transaction  of  business.  But  in  order  to  entitle  a  plaintiff 
to  the  benefit  of  this  section,  the  delivery  of  the  summons  to  an 
officer  must  be  followed,  within  sixty  days  after  the  expiration 
of  the  time  limited  for  the  actual  commencement  of  the  action, 
by  personal  service  thereof  upon  the  defendant  sought  to  be 
charged,  or  by  the  first  publication  of  the  summons,  as  against 
that  defendant,  pursuant  to  an  order  for  service  upon  him  in 
that  manner. 

Id.,   part  of  I  99,   am'd. 

S  400.    Id.;  in  a  court  not  off  record. 

The  last  section,  excluding  the  provision  requiring  a  publica- 
tion or  service  of  the  summons  within  sixty  days,  applies  1o 
an  attempt  to  commence  an  action,  in  a  court  not  of  record, 
where  the  summons  is  delivered  to  an  officer  authorized  to  serve 
the  same,  within  the  city  or  town,  wherein  the  person  resides 
or  the  corporation  is  located,  as  specified  in  that  section;  pro- 
Tided  that  actual  service  thereof  is  made  with  due  diligence. 

7X 
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*i  .401.  [Am'd,  1888,  180e.]  Bxoeptlom,  when  defendant  'h 
without  the  State. 

If.  when  the  cause  of  action  accrues  against  a  poraou,  he  id 
without  the  State,  the  action  may  be  commenced  within  the 
time  limited  therefor,  after  his  return  into  the  State.  If,  aftiT 
a  cause  of  action  has  accrued  against  a  person,  he  departs  from 
the  State,  and  remains  continuously  absent  therefrom  for  the 
space  of  one  year  or  more,  or  if,  without  the  knowltxlgc  of  the 
person  entitled  to  maintain  the  action,  he  resides  within  the  State 
under  a  false  name,  the  time  of  his  absence  or  of  such  residence* 
within  the  State  under  such  false  name  is  not  u  part  of  the 
time,  limited  for  the  commencement  of  the  action.  But  this 
section  does  not  apply,  while  a  designation,  made  as  prescribed 
in  section  four  hundred  and  thirty,  or  in  suMivision  second  of 
section  four  hundred  and  thirty-two,  of  this  act,  rnniains  in  force. 

Go.  Proc..  I  100.  am'd;  L.  1888,  ch.  498;  L.  1896,  ch.  66D.  In  effect  Sepi. 
1.  1896.    See  ante,  |  300. 

I  402.  Id. I  ^rhen  at  pemon  entitled,  etc.,  dlen  1»ef ore  lim- 
itation  expires. 

If  a  person,  entitled  to  maintain  an  action,  dies  before  the 
expiration  of  the  time  limited  for  the  commencement  thereof. 
and  the  cause  of  action  survives,  an  action  may  be  commenceu 
by  his  representative,  after  the  expiration  of  that  time,  and 
within  one  year  after  his  death. 

Id.,   i  102.   am'd. 

I  408.  [Am*d,  1801,  1896.]  Id.|  when  m,  peraon  liable,  dlen 
within  the   State. 

The  term  of  eighteen  months  after  the  death,  within  this  state, 
of  a  person  against  whom  a  cause  of  action  exists,  or  of  a 
person  who  shall  have  died  within  sixty  days  after  an  attempt 
Ahall  have  bcfn  made  to  commence  an  action  against  him  pur- 
suant to  the  provisions  of  section  three  hundred  and  ninety-nine 
of  this  act,  is  not  a  part  of  the  time  Hmiled  for  the  commence- 
ment of  an  action  against  his  executor  or  administrator.  If 
letters  testamentary  or  letters  of  administration  upon  his  estate 
are  not  issued,  within  this  state,  at  least  six  months  before  the 
expiration  of  the  time  to  bring  the  action,  as  extended  by  the 
foregoing  provision  of  this  section,  the  term  of  one  year  afb^r 
such  letters  are  issued  is  not  a  part  of  the  time  limited  for  the 
commencement  of  such  an  action.  The  time  during  which  an 
action  is  pending  in  a  court  of  record  between  a  person  or  per- 
sons and  an  executor  or  administrator,  wherein  the  pc*rson  or 
persons  claim  to  recover  from  the  executor  or  administrator  any 
money  or  other  property  claimed  by  said  executor  or  admin- 
istrator to  belong  to  the  estate  of  the  decedent,  or  is  embraced 
in  the  inventory  of  the  assets  of  said  decedent's  estate,  is  not  a 
part  of  the  time  limited  for  the  commencement  of  an  action 
against  an  executor  or  administrator,  for  a  claim  against  the 
estate  of  the  decedent  until  the  final  determination  of  the  action 
brought  to  recover  said  or  other  property  claimed  by  said  execu- 
tor or  administrator  to  belong  to  said  decedent's  estate: 

1.  Where  the  claim  against  the  estate  of  the  decedent  is 
liquidated  by  the  recovery  of  a  judgment  thereon  against  an 
executor  or  administrator  in  an  action  in  a  court  of  record  or 
under  section  twenty-seven  hundred  and  eighteen  of  this  code, 
aftw  trial  on  the  merits. 


•Bee   ante,    f    S90. 
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2.  Where  a  logrntee  brings  an  action,  or  institutes  a  proceeding, 
a^raiust  an  executor  or  administrator  with  the  will  annexed,  to 
enforce  the   payment  of   a   legacy. 

L.  ISOJ,  ch.  70;  L.  1886.  ch.  fi07.    In  effect  May  3$.  1806. 

S  404.  In  suits  by  aliens,  time  of  cllsabllltr  In  case  of 
-vrar   to  be   dedacted. 

WTiere  a  person  is  disabled  to  sue  in  the  courts  of  the  State, 
by  reason  of  either  party  beinj?  an  alien  subject  or  citizen  of  a 
country,  at  war  with  the  United  States,  the  time  of  the  continu- 
ance of  the  disability  is  not  a  part  of  the  time  limited  for  the 
commencement  of  the  action. 
Co.   Proc.,  §  103,  am'd. 

§   405.     Provliilon   'where  Jndprment   has   been   reversed. 

If  an  action  Is  commenced  within  the  time  limited  therefor, 
and  a  judgment  therein  is  reversed  on  appeal,  without  awardinjir 
a  new  trial,  or  the  action  is  terminated  in  any  other  manner 
than  by  a  voluntary  discontinuance,  a  dismissal  of  the  complaint 
for  neglect  to  prosecute  the  action,  or  a  final  judgment  upon 
the  merits;  the  plaintiff,  or,  if  he  dies,  and  the  cause  of  action 
survives,  his  representative,  may  commence  a  new  action  for 
the  same  cause,  after  the  expiration  of  the  time  so  limited,  and 
H'ithin  one  year  after  such  a  reversal  or  termination. 

Id.,  i  104. 

§  406.    Stay  by  fnjnnctlon,  etc.,  to  be  deducted. 

Where  the  commencement  of  an  action  has  been  stayed  by 
injunction,  or  other  order  of  a  court  or  judge,  or  by  statutory 
prohibition,  the  time  of  the  continuance  of  the  stay  is  not  a 
part  of  the  time,  limited  for  the  commencemeBt  of  the  action. 

Id.,  S  105,  am'd.     See  f  1923. 

f  >I07.  Certain  actions  by  a.  principal,  for  ntlnoondnct 
of  atf  axent,  etc. 

Where  an  injury  results  from  the  not  or  omission  of  a  deputy 
or  agent,  the  time,  within  which  nn  action  to  recover  damages 
by  reason  thereof,  must  be  r()mm<Mi«*e;l  by  the  principal,  against 
the  deputy  or  agent,  must  be  compiitcMl  fnnn  the  time,  when  a 
judgment  against  the  principnl,  for  the  act  or  omission,  is  first 
recovered  by  the  aegri^ved  p(»rMon:  and  a  s!ii>sef|uent  reversal 
or  setting  aside  of  the  judgment  does  not  extend  the  time. 

}  408.    Disability   niUKt  oxint   i^hcn   rifrht  ncoraes. 

A  person  connot  avnil  himsrlf  of  a  disability,  unless  it  existed 
when  his  right  of  action  or  of  (ntry  accrued. 
Co.  Proc.,  f   106,   am'd. 

9  4<I0.  If  ncveral  dinabilltleM,  no  limitation  niitll  all 
removed. 

Where  two  or  more  disabilities  co-exist,  when  the  right  of 
action  or  of  entry  acciites,  the  limitation  does  not  attach,  until 
all  are  removed. 

Id..   I   107.   am'd. 

f  410.  Provision  -when  the  notion  cannot  be  maintained 
vrithont  a   deinand. 

Where  a  right  exists,  but  a  deninnd  is  necossnry  to  ontitlo  n. 
person  to  maintain  an  action,  the  time,  within  whu'^  t^o  net  km 
must  be  commeu<!<^d,  must  be  computed  from  the  time,  when  the 
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n^lit  to  make  the  demand  is  complete;  except  in  one  of  the 
oliowm^  cubes: 

1.  Where  the  right  grows  out  of  the  receipt  or  detention  of 
money  or  property,  by  an  agent,  trustee,  attorney,  or  other  per- 
son acting  in  a  fiduciary  capacity,  the  time  must  be  computcxi 
from  tlie  time,  when  the  person,  having  the  right  to  make  the 
demand,  has  actual  knowledge  of  the  facts,  upon  which  that 
right  depends. 

2.  Wlu're  there  was  a  deposit  of  money,  not  to  be  repaid  iit 
a  hxed  time,  but  only  upon  a  special  demand,  or  a  delivery  ot\ 
personal  property,   not  to   be   returned,   specifically  or   in    kind, 
at  a  fixed  time  or  upon  a  fixed  contingency,  the  time  must  be 
computed  from  the  demand. 

Mil*  ProTiHlon  In  cane  of  nabmlmiloii  to  arbitration. 

Where  the  persons,  who  might  be  adverse  parties  in  an  action, 
have  entered  into  a  written  agreement  to  submit  to  arbitration, 
or  to  refer  the  cause  of  action,  or  a  controversy  in  which  it 
might  be  available,  or  have  entered  into  a  written  submission 
thereof  to  arbitrators;  and  before  an  award,  or  other  determina- 
tion thereupon,  the  agreement  or  submission  is  revoked,  so  as 
to  render  it  ineffectual,  by  the  death  of  either  party  thereto,  or 
by  the  net  of  tLe  person  against  whom  the  action  might  have 
been  brought:  or  the  execution  thereof,  or  the  remedy  upon  an 
award  or  other  determination  thereunder,  is  stayed  by  injunc- 
tion, or  other  order  procured  by  him  from  a  competent  court  or 
judge:  the  time  which  has  elapsed,  between  thp  entering  into 
the  written  submission  or  agreement,  and  the  revocation  thereof, 
or  the  expiration  of  the  stay,  is  not  a  part  of  the  time,  limited 
for  the  commencement  of  the  action. 

S  412.  Provision  ivben  action  Is  cllseontlnn«>dy  ote., 
after  ana^ver. 

Where  a  defendant  in  an  action  has  interposed  an  answer,  iu 
support  of  which  he  would  be  entitled  to  rely,  at  the  trial,  ui>on 
a  defence  or  counterclaim  then  existing  in  his  favor,  the 
remedy  upon  which  at  the  time  of  the  commencement  of  the 
action,  was  not  barred  by  the  provisions  of  this  chapter;  and 
the  complaint  Is  dismissed,  or  the  action  is  discontinued,  or 
abates  in  consequence  of  the  plaintiff's  death;  the  time  which 
intervened,  between  the  commencement  ond  the  terminatfon 
of  the  action,  is  not  a  part  of  the  time,  limited  for  the  commence- 
ment of  an  action  by  the  defendant,  to  recover  for  the  caus» 
of  action  so  interposed  as  a  defence,  or  to  interpose  the  same 
defence  in  another  action  brought  by  the  same  plaintiff,  or  a 
person  deriving  title  from  or  under  him. 

{    413.     How    objection    taken,    nnder    thin    chapter. 

The  objection,  that  the  action  was  not  commenced  within  the 
time  limited,  can  be  taken  only  by  answer.  The  corresponding 
objection  to  a  defence  or  counterclaim  can  be  taken  only  by 
reply:  except  whore  a  reply  is  not  required,  in  order  to  enable 
the  plaintiff  to  raise  an  issue  of  fact,  upon  an  allegation  con- 
tained in  the  answer. 
Co.   Proc.,   part  of  |  74. 

i   414.    Canes  to  -whfcb   this   chapter  applies. 

The  provisions  of  this  chapter  apply,  and  constitute  the  only 
rules  of  limitation  applicable,  to  a  civil  action  or  special  pro- 
ceeding, except  in  one  of  the  following  cases: 
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1.  A  case,  where  a  different  limitation  is  specially  prescribed 
by  law,  or  a  shorter  limitation  is  prescribed  by  the  written 
contract  of  the  parties. 

l!.  A  cause  of  action  or  a  defence  which  accrued  b4>fore  the 
first  day  of  July,  1848.  The  statutes  then  in  force  govi»rn,  with 
respect  to  such  a  cause  of  action  or  defence. 

3.  A  case,  not  included  in  the  last  subdiyision,  in  which  n 
person  is  entitled,  when  this  act  takes  effect,  to  comracnct-  an 
action,  or  to  institute  a  siK»cial  proceeding,  or  to  take  nny  pro- 
ceeding? therein,  or  to  pursue  a  remetly  upon  a  judgment,  whore 
he  commences,  institutes,  or  otherwise  resorts  to  the  sam*», 
before  the  expiration  of  two  years  after  this  act  takes  effect; 
in  either  of  which  cases,  the  provisions  of  law  applicable  thereto, 
immediately  before  this  act  takes  effect,  continue  to  be  bo  appli- 
cable, notwithstanding  the  repeal  thereof. 

4.  A  case,  where  the  time  to  commence  an  action  has  expired, 
when  this  act  takes  effect. 

The  word,  "  action",  contained  in  this  chapter,  is  to  be  con- 
strued, when  it  is  necessary  so  to  do,  as  including  a  special  pro- 
eeeding,  or  any  proceeding  therein,  or  in  an  action. 

I  416.   Mode  of  compntlnflT  periods  of  limitation. 

The  periods  of  limitation,  prescribed  by  this  chapter,  except 
as  otherwise  specially  prescribed  therein,  must  be  computed 
from  the  time  of  the  accruing  of  the  right  to  relief  by  action, 
special  proceeding,  defence,  or  otherwise,  as  the  case  requires, 
to  the  time  when  the  claim  to  that  relief  Is  actually  interposed 
by  the  party,  as  a  plaintiff  or  a  defendant,  in  the  particular 
action  or  special  proceeding. 
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CHAPTER  V. 
Commencement  of  and  Parties  to  an  Action. 

YITLE   I.— Com meo cement  or  aa  Aetlon. 
TITLB  Il.-Pftrtiei  Uaii  Aotioa. 

TITLE  I. 
Commencement  of  an  action. 

▲rtlcle  1.  The  eummons  and  nccompaDylng  papers;  penonai  serrlce  thereof; 
appearance   of    the   defendant. 
2.  SubBtltutes  for  personal  service  In  spedii  wieea. 

ARTICLES   FIRST. 

The  aummona  and  ciccompanjfing  papert;  personal  service  thereof; 
appearance  of  the  defendant. 

%9C.  416.  Action   to  be  commenced  by  eummone;  time  W^«B  «Mc%  aeqatx«e 

Jurisdiction. 

417.  Requisites  of   suTtimons. 

418.  Form  of  summons. 

419.  Service  of  copy  complaint  or  notice  with  Bummona;  consequeilt'^  f*^ 

failure. 

420.  Cases   where  such  service  must  be  made. 

421.  Appearance    of    defendant. 

422.  When  defendant  niuBt   answer  before  lime  to  appear  expires. 

423.  Notice  of  no  personal  claim;  effect  of  service  thereof. 

424.  Effect  of  voluntary  api)earance. 

425.  Summons;    when   and   by   whom   served.    Sheriff*!   duty. 

426.  How  personal  service  of  summon^  made  upon  a  natural  pereon. 

427.  428.  Id.;  in  certain  cases  of  inf'incy,  or  lunacy,  etc.,  not  Judicially 

declared. 

429.  Id.;   tvhen  delivery  of  copy  tc.  lunatic  dispensed  with. 

430.  Dc8ignatlon,  I)y  a   resident,  of  a  person  upon  whom  to  serve  a  sum- 

mons during  his  absence;   effect  and  revocation  thereof. 

431.  How^  personal  service  of  sninnioiis  made  upon  a  domestic  corporation. 

432.  Id.;    upon   a   foreign    corporation. 

433.  Service  of  process,   etc.,   to   commence  a   special  proceeding. 

434.  Proof  of  service  of  suumons,  etc.;  how  made. 

i  410.  Action  to  be' Gomiueiiced  by  iiiiiivnionfi|  time  irlieit 
0oart    acquires    Jurisdiction. 

A  civil  action  is  commenced  by  the  service  of  a  summons. 
But  from  the  time  of  the  granting  of  a  provisional  remedy,  the 
court  acquires  jurisdiction,  and  has  control  of  all  the  aubsequen/ 
proc€»edings.  Nevertheless,  jurisdiction  thus  acquired  is  condi 
tional,  and  liable  to  be  divested,  in  a  case  where  the  jurisdictioH 
of  the  court  is  made  dependent,  by  a  special  provision  of  law, 
upon  some  act,  to  be  done  after  the  granting  of  the  provisionif 
remedj-. 

Co.  Ppoc.,  part  of  |  127.  and  Id.,  §  180. 

g  417.  [Am>d,  1879.]     Reqnliiite»   of  snmmona. 

Th<?  summons  must  contain  the  title  of  the  action,  specifying 
the  court  in  which  the  action  is  brought,  the  names  of  the  par- 
tJi?8  to  the  action,  and,  if  it  is  brought  in  the  supreme  court,  the 
name  of  the  county  in  wh'ch  the  plaintifT  desires  the  trial:  and 
it  must  be  subscribed  by  the  plaintiff's  attorney:  who  must  add 
to  his  signature  his  office  address,  specifying  a  place  within  the 
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State  where  there  is  a  post-office.     If  in  a  city,  he  must  add  the 
street,  and  the  street  number,  if  any,  or  other  suitable  designa- 
tion of  the  particular  locality. 
Co.  Proc.,    I    128,    remodelled.    See   ante,    {   56. 

§  418.    [Ain'd,  187T.]       Form  of  iinmmonii. 

The  summons,  exclusive  of  the  title  of  the  nction  and  the  8ul»- 
scription,  must  be  substantially  in  the  following  form,  the  blanks 
being  properly  filled: 

'*To  the  above  named  defendant:  You  are  hereby  summoned 
'  to  answer  the  complaint  in  this  nction,  and  to  serve  a  copy  of 
your  anewer  on  thp  plaintiff's  attorney  within  twenty  days  after 
the  service  of  this  summons,  exclusive  of  the  day  of  service: 
and  in  case  of  your  failure  to  appear  or  answer.  jud^iuMit  will 
be  taken  against  you  by  defiiult,  for  the  relief  demanded  in 
the  complaint.     Dated  ." 

The  summons  is  deemed  the  mandate  of  the  court. 

See  Co.  Proc.,  S  129. 

I  410.  [Aiu'd,  1S70.1  Service  of  copy  complaint  or  notice 
ipritb   •nmmonni  conaeonence   of  failure. 

A  copy  of  the  complaint  may  be  served  with  the  snramons. 
If  a  copy  of  the  complaint  is  not  served  with  the  summons',  the 
plaintiff  cannot  take  judgment  by  defauk  without  application  'to 
the  court,  unless  either  the  defendant  appears,  or  by  a  notice 
iB  served  with  the  summons,  stating  the  sum  of  money  for  which 
judgment  will  be« taken,  and  the  case  is  one  embraced  in  the 
next  section. 
Id.    See  post,   8  1212,  and  U  422,  479. 

I  420.  [Am'd,  1N77.]  CaiieM  -where  iiiich  Mcrrlce  mnat  be 
made. 

Judgment  may  be  taken  without  application  to  the  court,  where 
the  complaint  sets  forth  one  or  more  causes  of  action,  each  cou« 
sisting  of  the  broach  of  an  express  contract  to  pay,  absolutely 
or  upon  a  contingency,  a  sum  or  sums  of  money,  fixed  by  the 
terms  of  the  contract,  or  ca!):ibl'»  of  bein^'  ascertained  therefrom, 
by  computation  only:  or  an  express  or  inii)Iied  contract  to  pay 
money  received  or  disbursed,  or  the  value  of  property  delivered, 
or  of  services  rendered  by,  to,  or  for  the  use  of,  the  defendant 
or  a  third  person:  and  thereui)on  demands  judgment  for  a  sum 
of  money  only.  This  section  includes  a  case,  where  the  breach 
of  the  contract,  set  forth  in  the  complaint,  is  only  partial;  or 
where  the  complaint  shows  that  the  amount  of  the  plaintiffs 
demand  has  been  reduced  by  payment,  counterclaim,  or  other 
credit. 

Id.    See  post,    fi  1212. 

I  421.    Appearance  of  dt^fenclnnt. 

The  defendant's  appearance  must  be  made  by  serving  upon 
the  plaintiffs  attorney,  within  twenty  days  after  service  of  the 
summons,  exclusive  of  the  day  of  service,  a  notice  of  api)ea ranee, 
or  a  copy  of  a  demurrer  or  of  an  answer.  A  notice  or  pleadin;^:, 
80  served,  mtist  be  subscribed  by  tlie  drf<»n<lanrs  attorney,  wlio 
must  add  to  his  signature  his  ollice  address,  with  the  iiartictilars 
prescribed  in  section  417  of  this  act,  concerning  the  olhce  address 
of  the  plaintiffs  attorney. 
8m  Bote  9.  77 
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i  422.  [Am'd,  18;  7.]  Wlien  defendant  mnut  answer  before 
time  to  appear  explren. 

A  defendant,  upon  whom  the  plaintiff  has  served,  with  the 
siininious,  a  copy  of  the  complaint,  must  serve  a  copy  of  his 
deuiurror  or  answer  upon  the  plaintiff's  attorney,  before  the 
expiration  of  the  time,  within  which  the  summons  requires  hiin 
to  nnswf-r.  If  a  copy  of  the  complaint  is  not  so  served,  c  notice 
of  appearance  entitles  him  only  to  notice  of  the  subs(Hiucnt  pro- 
ceedin;?s,  unless  within  the  same  time  he  demands  the  service 
of  a  copy  of  the  complaint  as  prescribed  in  section  four  hundred 
ni'd  seventy-nine  of  this  act. 
See  Go.  Proc..  ffi  180  and  148.       See  Sf  419.  470. 

S  423.  [Ank*d,  1N77.]  Notice  of  no  personal  claim)  effect 
of    nervine    tliereof. 

Where  a  personal  claim  is  not  made  against  a  defendant,  a 
notice,  subscribed  by  the  plaintiff's  attorney,  setting  forth  the 
general  object  of  the  action,  a  brief  description  of  the  property 
affected  by  it,  If  it  affects  specific  real  or  personal  property, 
and  that  a  personal  claim  is  not  made  agamst  him,  may  be 
serve<i  with  the  summons.  If  the  defendant  ko  served,  unreason- 
nt»ly  defends  the  action,  costs  Tiay  be  awarded  against  him. 

Id..  8  181. 

§  424.    Effect  of  volnntary  appearance. 

A  voluntary  general  appearance  of  the  defendant  is  equivalent 
to  personal  Rervice  of  the  summons  upon  him. 

Id.,  part  of  I   189.  • 

§  425.  SuininonM)  ^rhen  and  by  ^rhom  served.  Sheriff's 
duty. 

The  summons  may  be  served  by  any  person,  other  than  a  party 
to  the  action,  except  where  it  is  otherwise  specially  prescril)ed  by 
law.  The  plaintiff's  attorney  may,  by  an  indorsement  on  the 
summons,  fix  a  tim<*  witlun  whirh  the  service  thereof 
must  be  made:  in  that  c»se,  the  service  cannot  be  mnde  after- 
wards. Where  a  summons  is  delivered  for  service  to  the  sheriff 
of  the  county,  wherein  the  defendant  is  found,  the  sheriff  mubt 
serve  it,  and  return  it,  with  proof  of  service,  to  the  plaintiff's 
attorney,  with  reasonable  diligence. 

Id.,  i  133,  am  d.     iSiH>  {  %bU5. 

S  420.  [Am*d,  1870.]  Hoi^'  pcrMonal  Ncrvlce  of  Hnmmona 
made  upon   a    nntiirnl   iM^rMon. 

I*ersonal  service  of  the  Huninions  upon  a  defendant,  being  a 
natural  person,  must  >>e  Tnade  by  d«»liverlng  a  copy  thereof, 
within  the  State,  ns  foll^)^As: 

1.  If  the  defendant  is  jui  infant,  under  the  age  of  fourteen 
yenrs.  to  the  infant  in  person,  an<l  also  to  his  father,  mother  or 
guardian;  or,  if  there  is  none  witfiin  tlie  State,  to  the  person 
having  the  care  and  control  of  him,  or  with  whom  he  resides,  or 
in  whose  service  he  is  employed. 

2.  If  the  defendant  is  a  persoii  juilieially  declared  to  be  incom^ 
petent  to  manage  his  affairs,  in  consecjuence  of  lunacy.  Idiocy, 
or  habitual  drunkenness,  and  for  whom  a  committee  has 
b<»en  appointed,  to  the  committee,  and  also  to  the  defendant  in 
pei*son, 

3.  If  the  action  is  against  a  sheriff,  for  a  cause  spedfie<l  in 
section  one  hundred  and  fifty-eirht  of  this  act,  by  delivering  it 
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to  the  defendant  in  person,  or  to  his  under-sheriff  in  person,  op 
at  the  office  of  the  sheriff  daring  the  hours  when  it  is  required 
b7  hkw  to  be  kept  open,  to  a  deputy-sheriff  or  a  clerk  in  the 
employment  of  the  sheriff,  or  other  person  in  charge  of  the  office. 

4.   In  any  other  case,  to  the  defendant  ifi  person. 

CSo.  Proc.,  i  134.  Bubd.  2,  3.  and  4.    See  U  427-9,  1765.  post. 

f  42T.  Id.|  in  certain  eases  of  infanojr,  or  lanaox»  ete., 
aot    Judicially-    declared. 

If  the  defendant  is  an  infant  of  the  age  of  fourteen  years,  or 
upwards,  or  if  the  court  has,  in  its  opinion,  reasonable  ground 
to  believe,  that  the  defendant,  by  reason  of  habitual  drunkenness, 
or  for  any  other  cause,  is  mentally  incapable  adequately  to  pro- 
tect his  rights,  although  not  judicially  declared  to  be  incompetent 
to  manage  his  affairs,  the  court  may,  in  its  discretion,  with  or 
without  an  application  therefor,  and  in  the  defendant's  interest, 
make  an  order,  requiring  a  copy  of  the  summons  to  be  also 
delivered,  in  benalf  of  the  defendant,  to  a  person  designated  in 
the  order,  and  that  pervice  of  the  summons  shall  not  be  deemed 
complete,  until  it  is  so  delivered. 

I  428.     The   same. 

In  a  case  specified  in  subdivision  first  or  second  of  section 
four  hnndred  and  twenty-six  of  this  act,  where  the  court  has, 
in  its  opinion,  reasonable  ground  to  believe  that  the  interest  of 
the  i)er8on,  other  than  the  defendant,  to  whom  a  copy  of  the 
summons  has  been  delivered,  is  adverse  to  that  of  the  defendant, 
OT  that,  for  any  reason,  he  is  not  a  fit  person  to  protect  the 
rights  of  the  defendant,  it  may  likewise  make  an  order,  as  pre- 
scribed in  the  last  section.  In  a  case  specified  in  sul»di vision 
second,  the  court  may,  as  a  part  of  the  same  order,  or  by  a 
separate  order,  made  in  like  manner  and  upon  like  ground,  at 
any  stage  of  the  action,  appoint  a  special  guardian  ad  litem 
to  conduct  the  defence  for  the  incompetent  defendant,  to  the 
exclusion  of  the  committee,  and  with  the  same  powers,  and 
subject  to  the  same  liabilities,  as  a  committee  of  the  property. 

I  429.  Id.;  vrhen  delivery  of  copy  to  Innntlc  dispensed 
Hith. 

Where  the  defendant  has  been  judiciallj'  declared  to  be  incom- 
petent to  manage  his  affairs,  In  consequence^of  lunacy,  and  it 
appears  satisfactorily  to  the  court,  by  affidavit,  that  the  delivery 
of  a  copy  of  the  summons  to  him,  in  person,  will  tend  to  aggi-a- 
viite  his  disorder,  or  to  lessen  the  probability  of  his  recovery, 
the  court  may  make  an  order,  dispensing  with  such  delivery. 
In  that  cape  a  delivery  of  a  copy  of  the  summons,  to  a  com- 
mittee duly  appointed  for  him,  is  sufficient  personal  service  upon 
the  defendant. 

^  I  4SO.  [Ain*d,  180».]  Deslflrnatlon,  by  a  resident,  of  a  per- 
son npott  vrliom  to  serve  a  summons  dnrlng:  bis  absence; 
effect  and  re-voeatlon  thereof. 

A  resident  of  the  state,  of  full  age,  may  execute,  under  his 
hand,  and  acknowledge,  in  the  manner  required  by  law  to  entitle 
a  deed  to  be  recorded,  a  written  designation  of  another  resident 
of  the  state,  as  a  person  upon  whom  to  serve  a  summons,  or  any 
process  or  other  paper  for  the  commencement  of  a  civil  special 
proceeding,  in  any  court  or  before  any  officer,  during  the  absence 
from  the  state  of  New  York  of  the  person  making  the  designa- 
tion; and  may  file  the  same,  with  the  written  consent  of  the 
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person  so  designated,  executed  and  acknowledged  iu  the  saiuc 
manner,  in  tlie  office  of  the  clerk  of  the  county,  where  the  person 
making  the  designation  resides.  The  designation  must  specify 
the  occupation,  or  other  proper  addition,  and  the  residence  of  the 
person  making  it,  and  also  of  the  iierson  designated:  and  it  re- 
mains in  force  during  the  period  speciticd  therein,  if  any;  or,  if  no 
period  is  specified  for  that  purpose,  for  three  years  after  the 
filing  thereof.  But  it  is  revoked  earlier,  by  the  death  or  legal 
incompetency  of  either  of  the  parties  thereto;  or  by  the  tiling  of  a 
revocation  thereof,  or  of  the  consent,  executed  and  acknowledged 
in  like  manner.  The  clerk  must  tile  and  record  such  a  desigim- 
tion,  consent,  or  revo(»ation;  and  must  note,  upon  the  reconi  of 
the  original  designation,  the  filing  and  recording  of  a  revocation. 
While  the  designation  remains  in  force,  as  prescribed  in  this 
section,  a  summons,  or  any  process  or  other  pnper  for  the  com- 
mencement of  a  civil  special  pitx-eeding.  against  the  person  mak- 
ing it,  in  any  court  or  liefore  any  ollicer.  may  be  served  upon  the 
person  so  designated,  in  like  manner  and  with  like  elTect,  as  if  it 
were  served  personally  upon  the  person  making  the  designation, 
notwithstanding  the  return  of  the  latter  to  the  state  of  New  York. 
L.    1890.    ch.    324.     In    elTin-t   S<H»t.    1,    1S09. 

{  431.  Ho^T  pernonal  nervice  off  ■nnimona  made  upon  A 
donientfc  coriioratlon. 

Personal  service  of  the  summons  upon  a  defendant,  being  a 
domestic  corporation,  must  be  made  by  delivering  a  copy  thereof, 
within  the  State,  as  follows: 

1.  If  the  action  is  against  the  mayor,  aldermen,  and  com- 
monalty of  the  city  of  New- York,  to  the  mayor,  comptroller,  or 
counsel  to  the  corporation. 

2.  If  the  action  is  against  any  other  city,  to  the  mayor,  treas- 
urer, counsel,  attorney,  or  clerk;  or,  if  the  city  lacks  either  of 
those  officers,  to  the  officer  performing  corresponding  functions, 
under  another  name. 

3.  In  any  other  cose,  to  the  president  or  other  head  of  the 
corporation,  the  seci'etary  or  clerk  to  the  corporation,  the  cashier, 
the  treasurer,  or  a  director  or  managing  agent. 

I  432.  [Am*a,  1877,  1003,  1909.]  Id.)  upon  m.  foreiflrn  cor. 
poratton. 

Personal  .service  of  the  summons  upon  a  defendant,  being  a 
foreign  corporation,  must  be  made  by  d(^livcring  a  copy  thereof, 
within  the  state,  as  follows: 

1.  [Am*d,  lfM>8.i  To  the  president,  vice-president,  treasurer, 
assistant  treasurer,  secretary  or  assistant  secretary;  or.  if  the 
corporation  lacks  either  of  those  otticcrs.  to  the  officer  performing 
corresponding  functions,  under  another  name. 

2.  [Am'd,  looo.i  To  a  person  designated  for  the  purpose  as 
provided  in  section  sixteen  of  the  general  corporation  law. 

X  If  such  a  designation  is  not  in  force,  or  if  neither  the  person 
designated,  nor  an  offlcer  specified  in  subdivision  first  of  this 
section,  can  be  found  with  due  diligence,  and  the  corporation  has 
property  within  the  state,  or  the  cause  of  action  arose  therein; 
to  the  cashier,  a  director,  or  a  managing  agent  of  the  corpora- 
tioDy  within  the  state. 
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4.  [Addedy  IIIOO.)  If  the  person  desii^uated  as  provided  in 
section  sixteen  of  the  general  corporation  law  dies  or  removes 
from  the  place  where  tiie  corporation  has  its  pnucipal  place  of 
bmsiness  within  the  state  and  the  corporation  does  not  within 
thirty  days  after  such  death  or  removal  designate  in  like  manner 
another  person  upon  whom  process  against  it  may  be  served 
within  the  state,  process  against  the  corporation  in  an  action 
upon  any  liability  incurred  within  this  state  or  if  the  corporation 
has  property  within  the  state  may  after  such  death,  removal  or 
revocation  and  before  another  designation  is  made  be  served  upon 
the  secretary  of  state. 

Co.  ITtK-.,  I  134,  part  of  suIkI.  1,  and  L.  1855.  ch.  270.  S§  1-3;  L.  1003. 
ch.  311.  Amd  by  L.  1009,  eh,  «5.  Al.so  partly  nnvnlcd  by  L.  1009,  ch. 
2S.  S<'<»  ConsiolUiated  Ijiws,  tit.  Q«'nenil  Coriioratlon  Law,  |  16.  and  OmIo 
C'lv.  Proc.,  K  931a.  See  note  40  vf  notes  of  Board  of  Statutory  Consoll- 
datlon  at  end  of  code. 

f  433.  Service  of  process,  ete*f  to  eoHunence  a  ■pedal 
proceed  inflr. 

The  provisions  of  this  article,  relating  to  the  mode  of  service 
of  a  summons,  apply  likewise  to  the  service  of  any  process  or 
other  paper,  whereby  a  special  proceeding  is  wmmenced  in  a 
court,  or  before  an  officer,  except  a  proceeding  to  punish  for 
contempt,  and  except  where  special  provision  for  the  service 
thereof  is  otherwise  made  by  law. 

See  L.   1855,  ch.  279,   |  4   (8  Edm.   685).    See  SI  425,  2000. 

I  434.  Proof  of  service  of  sanuiiohBy  etc.i  hovr  made. 

Proof  of  service,  as  prescribed  in  this  article,  must  be  made 
by  affidavit,  except  as  follows: 

If  the  service  was  made  by  the  sheriff,  it  may  be  proved  by 
his  certifieate  thereof. 

2.  If  the  defendant  served  is  an  adult,  who  has  not  been  judi- 
cially declared  to  be  incompetent  to  manage  his  affairs,  the 
service  may  be  proved  by  a  written  admission,  signed  by  him, 
and  either  acknowledged  by  him,  and  certified  in  like  manner 
as  a  deed  to  be  recorded  in  the  county,  or  accompanied  with 
the  affidavit  of  a  person,  other  than  the  plaintiif,  showing  that 
the  signature  is  genuine.  ' 

A  certificate,  admission,  or  affidavit  of  service  of  a  summons, 
must  state  the  time  and  place  of  service.  A  written  ndmissiou 
of  the  service  of  a  summons,  or  of  a  paper  accompanying  the 
same,  imports,  unless  otherwise  expressly  stated  therein.  r)r 
otherwise  plainly  to  be  inferred  from  its  contents,  that  a  copy 
of  the  paper  lAras  delivered  to  the  person  signing  the  admission. 

Sabetitnte  for  portions  of  Co.  Proc.,  I  138.      See  Ride  18. 
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article:  sbcond. 

Substitutes  for  personal  service  in  special  eases. 

Sec.  435.  Order  for  service  of  sammons  upon  defendant  residing  in  this  State, 
upon  wbot  proof  to  be  made. 

436.  How  service  muHt   be  made. 

437.  Papers  to  bo  fllwl;  proof  of  service. 

438.  Cases  in   which    service   of  summons  by  publication,    etc.,   may   be 

ordered, 

439.  Papers   upon  which  order  for  publication  may  b?  made. 

440.  By  whom  order  may  be  made;  contents  of  order. 

441.  When   publication   must  be  commenced;   when  service  deemed  com- 

plete. 

442.  Papers  to  be  filed;  notice  to  defendant. 

443.  Id.;   when  service  Is  made  without  the  State. 

444.  Proof  of  service. 

445.  Defendant  when  allowed  to  defend. 

i  435.  [Ani'd,  1880.]  Order  for  nervice  of  aammonii  upon 
defendant  renidlnuT  In  this  Stnte,  npon  ^rhat  proof  to  be 
mode. 

Where  a  summons  is  issued  in  any  court  of  record,  an  order 
for  the  service  thereof,  upon  a  defendant  residing  within  the 
State,  may  be  made  by  the  court,  or  a  judge  thereof,  or  the 
county  judge  of  the  county  where  the  action  is  triable,  upon 
satisfactory  proof,  by  the  affidavit  of  a  person,  not  a  party  to 
tho  action,  or  by  the  return  of  the  sheriff  of  the  county  where 
the  defendant  resides,  that  proper  and  diligent  effort  has  been 
made  to  seive  the  summons  upon  the  defendant,  and  that  th** 
place  of  his  soJoum  cannot  be  ascertained,  or  if  he  is  withm 
the  State,  that  he  avoids  service,  so  that  personal  service  cannot 
be  made. 

Part  of  L.  1853.  ch.  611  (4  Edm.  589) ;  L.  1880.  ch.  635.    See  8  638.  post. 
I  486.  [Ani*d,  1800.]    Ho^r  «ervice   mnnit  be  made. 

The  order  must  direct,  that  the  service  of  the  summons  be 
made,  by  leaving  a  copy  thereof,  and  of  the  order,  at  the  resi- 
dence of  the  defendant,  with  a  person  of  proper  age,  if  upon 
reasonable  application,  admittance  can  be  obtained,  and  such 
person  found  who  will  receive  it;  or,  if  admittance  cannot  be 
so  obtained,  nor  such  a  person  found,  by  affixing  the  same  to 
the  outer  or  other  door  of  the  defendant's  residence,  and  by 
depositing  another  copy  thereof,  properly  inclosed  in  a  post-paid 
wrapper,  nddressed  to  him,  at  his  place  of  residence,  in  the  post- 
office  at  the  place  where  he  resides;  or  ui)on  proof  being  made 
by  affidavits  th:it  no  such  residence  can  be  found,  service  of  the 
summons  may  be  made  in  such  manner  as  the  court  may  direct. 

Part  of  L.  1858.  ch.  511.  am'd;  L.  1890.  ch.  5G2.    In  efiect  May  12.  1896. 

9    437.   Papers    to    be    filed)    proof    of    iiervlce. 

The  order,  and  the  papers  upon  which  it  was  granted,  must 
be  filed,  and  the  service  must  be  made,  within  ten  days  after 
the  order  is  granted;  otherwise  the  order  becomes  inoperative. 
On  filing  an  affidavit,  showing  service  according  to  the  order 
th(f  summons  is  deemed  served,  and  the  same  proceedings  may 
be  taken  thereupon,  as  if  it  had  been  served  by  publication,  pur- 
suant to  an  order  for  that  purpose,  made  as  prescribed  in  the 
next  section. 

I  4,18.  rAm*d,  lS7f>,  ISSI,  1HJ>«»,  1JMW.1  Cnn^H  in  ^hleh 
Mcrvlce  of  Manimonw  by   publication,  etc.,  niny  be  ordered. 

An  order  directing  tlic  ^ervico  nf  a  Huniirions  \ipon  i\  defendant, 
without  the  State,  or  by  publication,  may  be  made  in  either  of 
the  following  cases; 


c  5, 1 1,  a.  2        COMMENCEMENT  OF  ACTION.  §  438 

1.  Where  the  defeudaut  to  be  served  is  a  foreign  corporation; 
or,  is  an  unincorporated  association  consisting  of  seven  or  more 
persons,  having  a  president  and  treasurer,  neither  of  whom  is  a 
resident  of  this  state;  or,  being  a  natural  person,  is  not  a  resident 
of  the  state;  or,  where,  after  diligent  inquiry,  the  defendant  re- 
mains unknown  to  the  plaintiff,  or  the  plaintiff  is  unable  to  ascer- 
tain whether  the  defendant  is  or  is  not  a  resident  of  the  state. 

2.  Where  the  defendant,  being  a  resident  of  the  state,  has  de- 
parted therefrom,  with  intent  to  defiaud  his  creditors,  or  to  avoid 
the  service  of  a  summons;  or  keeps  himself  concealed  therein, 
with  like  intent. 

3.  Where  the  defendant,  being  an  adnit,  and  a  resident  of  the 
state,  has  been  continuously  without  the  state  of  New  York 
more  than  six  months  next  before  the  granting  of  the  order, 
and  has  not  made  a  designation  of  a  person,  upon  whom  to 
serve,  a  summons  in  his  behalf,  as  prescribed  in  section  uvat 
hundred  and  thirty  of  this  act;  or  a  designation  so  made  i  > 
longer  remains  in  force;  or  service  upon  the  person  so  designated 
cannot  be  made  within  the  state,  after  diligent  effort. 

4.  Where  the  complaint  demands  judgment  annulling  a  mar- 
riage, or  for  a  divorce,  or  a  separation. 

5.  Where  the  complaint  demands  judgment,  that  the  defendant 
be  excluded  frdta  a  vested  or  contingent  interest  in  or  lien  upon, 
specific  real  or  personal  property  within  the  state;  or  that  such 
an  interest  or  lien  in  favor  of  either  party  bo  enforced,  regulati'd, 
defined,  or  limited;  or  otherwise  affecting  the  title  to  such  prop- 
erty. 

6.  Where  the  defendant  is  a  resident  of  the  state  or  a  domestic 
corporation;  and  an  attempt  was  made  to  commence  the  action 
against  the  defendant,  as  required  in  chapter  fourth  of  this  act, 
before  the  expiration  of  the  limitation  applicable  thereto  as  fixed 
in  that  chapter;  and  the  limitation  would  have  expired,  within 
sixty  days  next  preceding  the  application,  if  time  had  not  been 
extended  by  the  attempt  to  commence  the  action. 

7.  Where  the  action  is  against  the  stockholders  of  a  corpora- 
tion, or  joint-stock  company,  and  is  authorized  by  law  of  the 
state,  and  the  defendant  is  a  stockholder  thereof.  When  a  copy 
of  the  summons  is  required  by  subdivision  first  or  subdivision 
second  of  section  four  hundred  and  twenty-six  of  this  act,  or  by 
section  four  hundred  and  twenty-nine  of  this  act,  to  be  delivered 
to  a  person  other  than  the  defendant,  an  order,  directing  the  ser- 
vice of  a  copy  of  the  summons  upon  such  person  without  the 
state,  or  by  publication,  may  be  made  as  prescribed  in  this  sec- 
tion, as  if  such  person  was  the  defendant  in  the  action,  and 
upon  a  verified  complaint  and  the  same  proof  with  respect  to  such 
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person,  as  is  required  in  the  next  succeeding  section  with  respect 

to  a  defendant.     And  sections  four  hundred  and  forty  to  four 

hundred  and  forty-four  bgth  inclusiye,  apply  to  the  proceedings 

in  like  manner  as  if  such  person  was  a  defendant. 

Snb8tltiitp  for  Co.  Proo..  f  135;  L.  1884.  cb.  309;  L.  1809.  ch.  801; 
L.    1909.    ch.   402.    In  effet-t  Sopt.   1,   1909. 

I  430.  [Am'd,  1870.]  PaperM  upon  ^whlch  order  for  publi- 
cHtlon  may  be  made. 

The  order  must  be  founded  upon  a  verified  complaint,  showlni? 
a  sufficient  cause  of  action  against  the  defendant  to  be  served, 
and  proof  by  affidavit  of  the  additional  facts  re<iuired  by  thu 
liist  section;  and  also,  where  the  application  is  made  upon  the 
ground  that  the  defendant  is  a  foreign  corporation,  or  not  a 
resident  of  the  State,  or  in  a  case  specified  in  subdivision  fourth, 
fifth,  or  seventh  of  the  last  section,  that  the  plaintiff  has  been 
or  will  bo  unable,  with  due  diligence,  to  make  personal  service 
of  the  summons. 

See  Ck).  Proc.,  |  135. 

I  440.  [AuiM,  1880.]  By  Trhom  order  may  be  made; 
contents  of  order. 

The  order  may  be  made  by  a  judge  of  the  court,  or  the  county 
judge  of  the  county  where  the  action  is  triable.  It  must  direct 
that  service  of  the  summons,  upon  the  defendant  named  or  do- 
scribed  in  the  order,  be  made  by  publication  thereof  in  two 
newspapers,  designated  in  the  order  as  most  likely  to  give  notice 
to  the  defendant,  for  a  specified  time,  which  the  judge  deems 
reasonable,  not  less  than  once  a  week  for  six  successive  weeks; 
or,  at  the  option  of  the  plaintiff,  by  service  of  the  summons,  and 
of  a  copy  of  the  complaint  and  order,  without  tl^e  State,  upon 
the  defendant  personally,  and  if  he  is  an  infant  under  the  age 
of  fourteen  years,  also  upon  the  person  with  whom  he  is  sojourn- 
ing; or,  if  the  defendant  is  a  corporation,  upon  an  officer  thereof, 
specified  in  section  four  hundred  and  thirty -one  or  four  hundred 
and  thirty-two  of  this  act.  It  must  also  contain,  either  a  direc- 
tion that,  on  or  before  the  day  of  the  first  publication,  the 
plaintiff  deposit  in  a  specified  post-office,  one  or  more  sets  of 
copies  of  the  summons,  complaint,  and  order,  each  contained  in 
a  securely  closed  post-paid  wrapper,  directed  to  the  defendant, 
at  a  place  specified  in  the  order;  or  a  statement  that  the  judge, 
being  satisfied,  by  the  affidavits  upcm  which  the  order  was 
granted,  that  the  plaintiff  cannot,  with  reasonable  diligence, 
ascertain  a  place  or  places,  where  the  di'fendant  would  probably 
receive  motter  transmitted  through  the  post-office,  dispenses  with 
the  deposit  of  any  papers  therein. 

Lb  1880.  ch.   105. 
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i  441.  [Am*<l,  1877.]  IVhen  pabltcntlon  mnmt  be  com- 
mencetl;  ^vJhen  iiervice  deemed  complete. 

Thti  tirst  publication  in  vmh  newspaper  dcsi};uuted  in  the 
order,  or  the  .service  upon  tiie  (it'tVndani  without  tue  State,  must 
be  made  within  three  months  after  the  order  is  granted.  For 
the  purpose  of  reckoning  the  time  within  which  the  defendant 
mast  appear  or  answer,  service  by  publication  is  complete  upon 
the  day  of  the  last  publication,  pursuant  to  the  order;  and 
service  made  without  the  State  is  complete  upon  the  expiration 
the-reafter  of  a  time_  equal  to  that  prescribed  for  publication. 

S  442.  [Am'd,  1877.]  Papers  to  be  filed;  notice  to  de- 
fendant. 

Where  service  is  made  by  publication,  the  summons,  complaint, 
and  order,  and  the  papers  uiK)n  which  the  order  was  made, 
must  be  filed  with  the  clerk,  on  or  before  the  day  of  the  first 
publication:  and  a  notice,  subscribed  by  the  plaintiflTs  attorney, 
and  directed  only  to  the  defendant  or  defendants  to  be  thus 
s<*rved,  substantially  in  the  followin^r  form,  the  blanks  being 
pn»perly  filled  up,  must  be  subjoiaed  to,  and  published  with  the 
summons: 

Sec   po6t.    88    1!>41,    1774. 

"  To                  :     The  foregoing  Bummona  is  served  upon  you, 

by   publication,   pursuant  to  an  order  of  "   (naming 

the  judge  and  his  official  title),  "  dated  the  day 

of                                ,  18    ,  and  filed  with  the  complaint,  in  the 

office  of  the  clerk  of                        at  ." 

f  443.  TAn&'d,  1877.]  Id.i  wben  nervfce  is  made  wlthont 
tbe  Slate. 

Where  service  is  made  without  the  State,  the  papers  specified 
in  the  last  section  must  be  previously  filed:  and  a  notice  must 
be  served  with  the  summons,  in  all  respects  like  the  notice 
required  by  the  last  section,  e.^cept  that  the  words,  "  without 
the  State  of  New  York ",  must  be  substituted  for  the  words, 
•*  by  publication". 

I  444.  Proof  of  service. 

Proof  of  the  publication  of  the  summons  and  notice  must  be 
made  by  the  affidavit  of  the  printer  or  publisher,  or  his  foreman 
or  principal  clerk.  Proof  of  deposit  in  the  post-office,  or  of 
delivery,  of  a  paper  required  to  be  deposited  or  delivered  by  the 
provisions  of  this  article,  must  be  made  by  the  affidavit  of  the 
person,  who  deposited  or  delivered  it. 

Co.    Proc.,    8   138.   bhIkI.   3. 

8   445.   [AmM,  1877.]     Defendant  ^vben  allowed,  to  defend. 

Where  the  summons  is  served,  pursuant  to  an  order  made 
as  prescribed  in  this  article,  and  the  defendant  so  served  does 
not  appear:  he  or  his  representative,  on  application  and  sufficient 
cause  shown,  at  any  time  before  final  judgment,  must  be  allowed 
to  defend  the  action;  and,  except  in  an  action  for  divorce,  or 
wherein  the  contrary  is  expressly  prescribed  by  law,  the  defend- 
ant, or  his  representative,  miist,  in  like  manner,  upon  good 
cause  shown,  and  upon  just  terms,  be  allowed  to  defend,  after 
final  judgment,  at  any  time  within  one  year  after  personal  ser- 
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vice  of  written  notice  thereof;  or,  if  such  a  notice  has  not  been 
served,  within  seven  years  after  the  filing  of  the  judgment-roll. 
If  the  defeuce  is  successful,  and  the  judgment,  or  any  part 
thereof,  has  been  collected  or  otherwise  enforced,  such  restitu- 
tion may  thereupon  be  compelled,  as  the  court  directs;  but  the 
title  to  properly,  sold,  to  a  purchaser  in  good  faith,  pursuant 
to  a  direi'tinu  contained  in  tne  judgment,  or  by  virtue  of  an 
execution  issued  upon  the  same,  shall  not  be  affected  thereby. 
Id.,  part  of  f  KtS.    See  f  1557.  Bubd.  1. 
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TITLE  U. 
Parties  to  an  action* 

Artlcto  1.  Parties  generally. 

2.  Parties  seTemlly  liable. 

S.  Parties  prMecatlng  and  defending  aa  poor  penonk 

^  Infant  plaintiffs  and  defendants. 

▲RTICLK  FIRST. 

Parties  generally. 

8sc.  4M.  Who  may  be  Joined  as  plaintiffs. 

447.  Id.;  aa  defendants. 

448.  Parties  united  in  Interest,   when  to  be  Joined;  wbsn  ont  or  mors 

may  sue  or  defend  for  tbe  wbole. 
448.  Party  In  interest  to  sue.    Trustee,  etc.,  may  sue  akme. 
460.  When  married  woman  is  a  party. 
4D1.  When  defendant  or  bis  name  Is  unknown. 

462.  Whan  court  to  decide  controversy  or  to  order  otber  partlss  to  bs 

brought  in. 

463.  Supplemental  summons. 

I  446.  lEiriEO  may  be  Joined  a«  plalntitfs. 

All  persons  having  an  interest  in  the  subject  of  the  action,  and 
in  obtaining  the  judgment  demanded,  may  be  joined  as  plaintiffs, 
except  as  otherwise  expressly  proscribed  in  this  act. 

Co.  Proc.,  i  117. 

I  447.    [Am'd,  1901.]    Idem|  as  defendants. 

Any  person  may  be  made  a  defendant  who  has  or  claims  an 
interest  in  the  controversy  adverse  to  the  plaintiff,  or  who  is  a 
necessary  party  defendant,  for  the  complete  determination  or 
settlement  of  a  question  involved  therein,  except  as  otherwise 
expressly  prescribed  in  this  act.  In  any  action  brought,  affect- 
ing real  estate  upon  which  the  people  of  the  state  of  New  York 
have  or  claim  to  have  a  lien,  under  tbe  trasfer  tax  act,  the  said 
people  of  the  state  of  New  York  may  be  made  a  party  defendant* 
in  the  same  manner  as  a  private  person.  In  such  a  case  the  sum- 
mons must  be  served  on  the  attorney-general,  who  may  appear  in 
behalf  of  the  people. 

Id.,  part  of  i  118;  L.  1001,  ch.  600.    In  effect  Sept.  1,  1901. 

I  448.  Parties  united  in  interest,  'wben  to  be  Joined  |  wben 
one  or  more  may  sue  or  defend  for  tlie  frhole.* 

Of  the  parties  to  the  action,  those  who  are  united  in  interest 
must  be  joined  as  plaintiffs  or  defendants,  except  as  otherwise 
expressly  prescribed  in  this  act.  But  if  the  consent  of  any  one, 
who  onght  to  be  joined  as  a  plaintiff,  cannot  be  obtained,  he 
may  be  made  a  defendant,  the  reason  therefor  being  stated  in 
the  complaint.  And  where  the  question  is  one  of  a  common  or 
general  interest  of  many  persons;  or  where  the  persons,  who 
might  be  made  parties,  are  very  numerous,  and  it  may  be  imprac- 
ticable to  bring  them  all  before  the  court,  one  or  more  may  sue 
or  defend  fof  the  benefit  of  all. 

Id.,  1 119,  am'd. 

•  See  i  1919,  post, 
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ARTICLE  SBGOND. 

Parties  BeveraUy  liabU. 

Bee.  464.  When  pertons  liable  for  the  same  demand  may  be  saed  together. 
406.  Defendant  00  aued   may  apply  for  any  relief. 
406.  Proceedings  in   action  a^ainat  defendants  severally  liable. 
467.  Application  of  thia  article  to  defendants  Jointly  liable. 

S  454.  [Am'd,  1877.]  Wben  pemons  lluble  for  the  Aaiaie 
demand  may  be  aiued  togretlier. 

Two  or  more  persons,  severally  liable  upon  the  same  written 
instrument,  including  the  parties  to  a  blli  of  exchan^^e  or  a  prom- 
isKory  note,  whether  the  action  is  brought  upon  the  instrument, 
or  by  a  party  thereto  to  recover  against  other  parties  liable  over 
to  him;  may,  all  or  any  of  them,  be  included  as  defendants  in  the 
same  action,  at  the  option  of  the  plaintiff. 
CJo.    Proc.,    I    120.    See   |    1204,    post. 

fi  46S.  Defendant  so  ained  may  apply  for  any  relief. 

The  joinder  of  a  person,  as  defendant  in  an  action,  with  an- 
other  person,  as  prescribed  in  the  last  section,  does  not  affect  his 
right  to  any  order  or  other  relief,  to  which  he  would  have  been 
entitled,  if  he  had  been  separately  sued  in  the  action. 

L.  1841.   ch.  282,  fi  1   (4  Edm.  457). 

I  456.  ProceedlnflTs  In  action  agraknat  defendants  aever- 
ally  liable. 

Where  a  summons,  issued  against  two  or  more  defendants,  al- 
leged to  be  severally  liable,  is  served  upon  some,  but  not  upon  all 
of  them,  the  plaintiff  may  proceed  against  those  upon  whom  it  la 
served,  as  if  they  were  the  only  defendants  named  therein. 
Where  it  is  served  upon  all  of  them,  the  plaintiff  may  take  judg- 
ment against  one  or  more  of  them,  where  he  would  be  entitled  to 
judgment,  if  the  action  wab  against  him  or  them  alone.  Where 
judgment  is  so  taken,  the  clerk  must,  upon  the  plaintiff's  applica- 
tion, enter  an  order,  directing  that  the  action  be  severed,  and  that 
the  plaintiff  may  proceed  against  the  other  defendants.  In  any 
subsequent  proceeding,  the  plaintiff  may  use,  together  with  a  cer- 
tified copy  of  such  an  order,  a  copy  of  a  paper  constituting  a  part 
of  the  judgment-roll,  with  like  effect  as  If  it  was  the  original. 

Substitute   for   Go.    Proc.,    §    186.   subd.    2   and   3. 

I  467.  Application  of  tbls  article  to  defendants  Jointly 
liable. 

The  last  three  sections  do  not  affect  a  defence  or  other  objec- 
tion of  a  defendant,  growing  out  of  the  failure  to  join  in  the 
action  two  or  more  persons  jointly  liable;  and,  as  regards  the 
other  parties  to  the  action,  persons  jointly  liable  are  regarded  as 
one  party,  for  every  purpose  contemplated  by  those  sections. 

See  L.  1832,  ch.  270.  {  2  (4  Edm.  468),  and  L.  1835.  ch.  211.  f  1  (4 
4M). 
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ARTICIilD  THIRD. 

Paritea  pronecuting  and  defending  aapoor  penona. 
Sec.  4S8.  Who  may  petition  for  leare  to  proflecnto  as  a  poor 


459.  OoDtentB  of  petition. 
4ft0.  When   and  how  leave  granted. 
461.  Not   liable  for  coats  and  fees. 
46:2.  When   leave  may   be    annulled. 

463.  When  defendant  may  petition  to  defend  as  a  poor 

464.  Contents  of  petition. 
406.  Prsceedingft  thereon. 

466.  Appeal,  when  party  proeecutea  or  defends  as  a  poor  person. 

467.  Oosts  in  favor  of  petitioner. 

§  45H.  [Am'd,  18dl.]  IVlio  may  peUtlom  for  leave  to 
proseevte  a«  a  poor  per»oa. 

A  iK>or  person,  whether  an  adult  or  infant,  not  bein^  of  ability 
to  sue,  who  alleges  that  he  has  a  cause  of  action  against  another 
person,  may  apply  by  petition  to  the  court  in  which  the  action  is 
pending,  or  in  which  it  is  intended  to  bo  brought,  for  leaTe  to 
prosecute  as  a  poor  person,  and  to  have  an  attorney  and  counsel 
assigned  to  conduct  nis  action. 

2  B.  8.  444.  f  1   (2  Bdm.  463);  L.  1891.  ch.  170. 

S  4S8.  [Am'd,  1801.]    Content*  of  petition. 

The  petition  must  state: 

1.  The  nature  of  the  action  brought  or  intended  to  be  brought. 

2.  That  the  applicant  is  not  worth  one  hundred  dollars  besides 
the  wearing  apparel  and  furniture  necessary  for  himself  and  his 
family,  and  the  subject-matter  of  the  action. 

It  must  be  verified  by  the  applicant's  affidavit,  unless  the  ap- 
plicant is  an  infant  under  the  age  of  fourteen  years,  and  in  that 
case  by  the  affidavit  of  his  guardian  appointed  in  said  action^ 
and  supported  by  a  certificate  of  a  counselor  ut  law  to  the  effect 
that  he  has  examined  the  case  and  is  of  the  opinion  that  the  ap- 
plicant has  a  good  cause  of  action. 
Id.,  i  2:   L.   1881.   ch.    170.    Sec  S  4^- 

S  460.  i;%'lien   and   lio-«v   leave   irranted. 

The  court  to  which  the  petition  is  presented,  if  satisfied  of  the 
truth  of  the  factd  alleged,  and  that  the  applicant  has  a  good 
cause  of  action,  may,  by  order,  admit  him  to  prosecute  as  a  poor 
person,  and  assign  to  him  an  attorney  and  counsel  to  prosecute 
nis  action,  who  must  act  therein  without  compensation. 

M..  I  «. 

9  461.   Not  liable  for  eomtu  and  fee*. 

A  person  so  admitted,  may  prosecute  his  action,  without  paying 
fees  to  any  officer:  and  he  shall  not  be  prevented  from  prosecut- 
ing the  same,  by  reason  of  his  being  liable  for  the  costs  of  a 
former  action,  brought  by  him  against  the  same  defendant.  If 
judgment  is  rendered  against  him,  or  his  complaint  is  dismissed, 
costs  shall  not  be  awarded  against  him. 

2  B.  8.  446,   I  4. 

I  462.  "Wliem  leave  nkay  be  annulled. 

If  the  person  so  admitted  is  guilty  of  improper  conduct  in  the 
prosecution  of  his  action,  or  of  wilful  or  unnecessary  delay,  the 
court  may,  in  its  discretion,  annul  the  order  admitting  him  to 
prosecute  as  a  poor  person;  and  he  shall  thereafter  be  deprived  ot 
all  the  privileges  conferred  thereby. 
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S  463.  ^'lien  defendant  may  petition  to  defend  aai  a  pooir 
person. 

A  defendant  in  an  action  inTolving  his  right,  title,  or  interest, 
in  or  to  real  or  personal  property,  may  petition  the  court,  in 
which  the  aciiou  is  pending,  for  h'ave  to  defend  the  action  as  a 
poor  person,  and  to  have  an  attorney  and  counsel  assigned  to 
conduct  his  defence. 

§  464.  ContentM  of  petition. 

The  petition  inuKt  contain  the  same  matters,  respecting  the 
ability  of  the  petitioner,  required  to  be  contained  in  a  pt'tition 
for  leave  to  prosecute  as  a  poor  person;  and  it  must  be  sup- 
ported by  a  similar  certificate,  relating  to  the  defence. 

I  465.  ProcreedlnKTH  thereon. 

The  provisions  of  this  article,  relating  to  the  order,  to  lie  made 
uiwn  an  application  for  leave  to  prosecute  as  a  poor  person,  and 
the  proceedings  subsequent  thereto,  apply  to  the  order  and  subset 
quent  proceedings,  upon  an  application  for  leave  to  defend  as  a 
poor  person. 

9  466.  Appeal  -wlien  party  proaiecntes  or  defends  om  m, 
poor  person. 

An  order,  made  as  prescribed  in  this  article,  does  not  authorize 
the  petitioner  to  take  or  maintain  an  appeal,  as  a  poor  person; 
but  where  an  appeal  is  tak€»n  by  the  adverse  party,  the  order  is 
applicable,  in  favor  of  the  petitioner,  as  respondent  in  the  appeal. 

8  467.   Costs  In  favor  of  petitioner. 

Where  costs  are  awarded  in  favor  of  a  person,  who  had  been 
admitted  to  prosecute  (  p  defend  as  a  poor  p<^rson,  as  prescribed 
in  this  article,  they  must  be  paid  over  to  his  attorney,  when 
collected  from  the  adverse  party,  and  distributed  among  the  at- 
torney and  counsel  assigned  to  the  poor  person,  as  the  coort 
directs. 
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ARTICLES    FOURTH. 

Infant  plaintiffs  and  defendantg. 

Sec  48B.  Right  of  lofant  to  bring  action. 

400.  Guardian  for  Infant  plaintiff  mnat  be  amwlnted. 

470.  Application  therefor. 

471.  Application  for  appointment  of  guardian  for  Infant  defeodaat. 

472.  Guardian,  how  appointed.     Clerk,  when  to  act. 

473.  Oaardlan  for  absent  Infant  defendant. 

474.  Gaardlan  not  to  receive  property  antU  aecarity  given. 

475.  Security. 

476.  Laat  two  sections  not  to  apply  to  general  guardian. 

477.  Liability  of  defendant's  gtiardlan  for  costs. 

I  46H.  Rlffht  of  Infant  to  briny  action. 

Where  an  infant  has  a  right  of  action,  he  is  entitled  to  main- 
tain an  action  thereon;  and  the  same  shall  not  be  deferred  or 
delayed,  on  account  of  his  infancy. 

i  4eo.  [Am'd,  1891.]  Gnardlan  for  infant  plaintiff  must  he 
appointed. 

Before  a  summons  is  issued,  in  the  name  of  an  infant  plaintiff, 
a  competent  and  responsible  person  must  be  appointed,  to  appear 
as  his  guardian  for  the  purpose  of  the  action,  who  shall  be 
responsible  for  the  costs  thereof,  except  where  such  infant  prose- 
cutes as  a  poor  person  as  provided  for  under  section  459  of  this 
act,  in  which  case  security  for  costs  shall  not  be  required. 

In  effect  September  1.  1891;  not  applicable  to  actions  or  proceedings  eem- 
menced  prior  to  such  date;  L.  1891,  ch.   170.     See    |  3249. 
I  470.  Application  therefor. 

The  guardian  must  be  appointed  upon  the  application  of  the 
infant,  if  he  is  of  the  age  of  fourteen  years,  or  upwards:  or,  if 
he  is  under  that  age,  upon  the  application  of  his  general  or  testa- 
mentary guardian,  if  he  has  one,  or  of  a  relative  or  friend.  If 
the  application  is  made  by  a  relative  or  friend,  notice  thereof 
must  oe  given  to  his  general  or  testamentary  guardian,  if  he  has 
one;  or,  if  he  has  none,  to  the  person  with  whom  the  infant 
resides. 
Co.  Proc.,  I  116,  snbd.  1. 

i  4T1.  [Ani*d,  1870.]  Application  for  appointment  of  ffnar- 
dlan  for  infant  defendant. 

An  infant  defendant  must  also  appear  by  guardian,  who  must 
be  a  competent  and  responsible  person,  appointed  upon  the  appli- 
cation of  the  infant,  if  he  is  of  the  age  of  fourteen  years,  or 
upwards,  and  applies  within  twenty  days  after  personal  service 
of  the  summons,  or  after  service  thereof  is  complete,  as  pre- 
scribed in  section  441  of  this  act;  or  if  he  is  under  that  age,  or 
neglects  so  to  apply,  upon  the  application  of  any  other  party  to 
the  action,  or  of  a  relative  or  friend  of  the  infant.  Where  the 
application  is  made  by  a  person  other  than  the  infant,  notice 
thereof  must  be  given  to  his  general  or  testamentary  guardian, 
if  be  has  one  within  the  State:  or.  if  he  has  none,  to  the  infant 
himself,  if  he  is  of  the  age  of  fourteen  years,  or  upwards,  and 
within  the  State;  or,  if  he  is  under  that  age,  and  within  the 
State,  to  the  person  with  whom  he  resides. 

I  472.  [Am'd,  1879.]  Gnardlan,  bow  appointed.  Clerk, 
when  to  act. 

The  court  in  which  the  action  is  brought,  or  a  judge  thereof, 
or  if  the  action  is  brought  in  the  supreme  court,  the  county  judge 
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of  the  county  whore  the  action  is  triable,  may  appoint  a  guar- 
dian ad  litem  for  an  infant,  either  plaintiff  or  defendant,  as 
prescribed  in  this  article.  The  clerk  must  act  in  that  capacity  for- 
an  infant  defendant  where  tiic  court  or  the  jud^e  appoints  him. 
No  person,  other  than  the  clerk,  shall  be  api)ointe(l  a  guardian 
Ld  litem,  unless  his  written  consent,  duly  acknowledged,  is  pro- 
duced to  the  court  or  judge  making  the  appointment. 
Predicated  on  Co.   Proc..  §  115;  2  B.   S.  44G,   $  4.     Sec  S  1^35. 

9  473.  [Am'd,  188d.]  Guardian  for  absent  Infant  defend- 
ants 

Where  an  infant  defendant  resides  out  of  the  State  or  resides 
within  the  State,  and  is  temporarily  absent  therefrom,  the  court 
may,  in  its  discretion,  make  an  order  designating  a  person  to  be 
his  guardian  nd  litem,  unless  he.  or  some  one  in  his  behalf,  pro- 
cures such  a  guardian  to  be  appointed,  as  prescribed  in  the  last 
two  sections,  within  a  sj)ecifi(Hi  time  after  service  of  a  copy  of 
the  order.  The  court  must  give  special  directions  in  the  order, 
respecting  the  service  thereof,  which  may  be  upon  the  infant. 
The  summons  may  be  served  by  delivering  a  copy  to  the  guar- 
dian so  appointed,  with  like  effect  as  where  a  summons  is  served 
without  the  State  upon  an  adult  defendant,  pursuant  to  an  order 
for  that  purpose,  granted  as  prescribed  in  section  four  hundred 
and  thirty-eight  of  this  act;  except  that  the  time  to  appear  or 
answer  is  twenty  days  after  the  service  of  the  summons,  ex- 
clusive of  the  day  of  service. 

Based  on  Ck).  Proc.,  part  of  S  116;  L.  1889.  ch.  404. 

S  474.  Guardian  not  to  receive  property  antll  AecnrltT 
Biven.  « 

Except  in  a  case  where  it  is  otherwise  specially  prescribed  by 
law,  a  guardian,  appointed  for  an  infant,  as  prescribed  in  this 
article,  shall  not  be  permitted  to  receive  money  or  property  of 
the  infant,  other  than  costs  and  expenses  allowed  to  the  guardian 
by  the  court,  until  he  has  given  sufficient  security,  approved  by 
tl  judge  of  the  court,  or  a  county  judge,  to  account  for  and  apply 
the  same,  under  the  direction  of  the  court. 
€o.  Proc.,  {  420,  am'd. 

9  475.   Secnrlty. 

The  security  must  be  a  bond  to  the  infrnt,  in  such  penalty  «a 
the  judge  directs,  not  less  than  twice  the  sum,  or  the  value  of 
the  property,  to  be  received,  executed  by  the  guardijiu  and  at 
least  two  sureties,  approved  by  the  judge,  and  filed  in  the  office 
of  the  clerk.  The  infant,  or  any  other  party  to  the  action,  may 
afterwards  apply  for  an  order,  directing  a  new  bond  to  be  given, 
with  an  Increased  penalty;  or  the  court  may  so  direct,  of  its  own 
motion. 

2  K.  S.  446,  8  6  (2  Edm.  466). 

§  476.  LiUBt  two  sections  not  to  apply  to  flrenerai 
irnardlan* 

The  last  two  sections  do  not  apply  to  the  general  guardian 
of  the  infant,  who  has  been  ani)ointed  his  guardian  ad  litem,  as 
prescribed  in  this  article;  but  the  court  may,  at  any  time,  require 
the  general  guardian  to  give  additional  security  for  the  faithful 
discharge  of  his  trust,  before  receiving  money  or  property  of  the 
Infant,  under  a  judgment  or  order  in  the  action. 
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f  477.  IjlAbility  of  drf<rudant'»  snardlait  for  co«t«. 

A  person  api»omted  KUMi'^ian.  as  prescrlbetl  iu  this  article,  for 
an  infant  defendant  in  nn  nr-tion,  is  not  liable  for  the  costs  of 
the  action,  unless  specially  charged  therewith  by  the  order  of  the 
court,  for  personnl  misconluct. 
a  B.  &  447,  I  12  (2  Bdm.  466). 
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CHAPTER  VI. 

Pleadings  in  Courts  of  Record,  including  Coimter- 

daims. 

TITLX    L'-The  ConiecvtiTo  PUadimfg  In  an  Aetton. 
TITLE  II.-Pi«TlfUnB  fitnenllj  AppllMble  to  PleUlagi. 

TITXiE  I. 

The  couBecutive  pleadings  in  an  action. 

Article  1.  Oomplaint. 

2.  Demurrer. 

3.  Anewer. 

4.  Reply. 

ARTICLES  FIRST. 

Complaint. 

Sec.  478.  First  pleading  to  be  complaint. 

479.  C«py    complaint,    when    to    be   served. 
4S0.  Consequence  of   failure. 

481.  Complaint;    what   to    contain. 

482.  When  interlocutory  and  final  Judgment  may  be  demanded. 
4^3.  Causes   of   action   to   be   separately   stated. 

484.  Wbat  causes  of  action  may  be  Joined  in  the  same  complaint. 
485-486.  [Stricken   out.  J 

S  47H.  Flr»t  pleadlnflT  to  be  eomplalnt. 

The  first  pleading,  on  the  part  of  the  plaintiff,  is  the  complaint. 
Go.  Free.,   i   141. 

9  479.   [Am'd,  1877.]    Copy  complainty  frhen  to  1»e  serveA. 

If  a  copy  of  the  complaint  is  not  delivered  to  a  defendant,  at 
the  time  of  the  delivery  of  a  copy  of  the  summons  to  him,  either 
within  or  without  the  State,  his  attorney  may,  at  any  time 
within  twenty  days  after  the  service  of  the  summons  is  com- 
plete, serve  upon  the  plaintiffs  attorney  a  written  demand  of  a 
copy  of  the  complaint,  which  must  l)e  served  within  twenty  days 
thereafter.  The  demand  may  be  incorporated  into  the  notice  of 
appearance.  But  where  the  same  attorney  appears  for  two  or 
more  defendants,  only  one  copy  of  the  complaint  need  be  served 
upon  him:  and  if,  after  service  of  a  copy  of  the  complaint  upon 
him,  as  attorney  for  a  defendant,  he  appears  for  another  defend- 
ant, the  last  defendant  must  answer  the  complaint  within  twenty 
dpvs  after  he  appears  in  the  action. 

Substitute  for  part  of  %  180.  Co.  Proc.    See  post,  f  824.    See  U  41»,  422. 

§  480.  Con»eqaence  of  failure. 

If  the  plaintiffs  attorney  fails  to  serve  a  copy  of  the  complaint, 
as  prescribed  in  the  last  section,  the  defendant  may  apply  to  the 
coOTt  for  a  dismissal  of  the  complaint. 

i   4K1.    [Am'd,   190I,   10O5.]     Complaint;  what  to   contain. 

The  complaint  must  contain: 

1.  The  title  of  tlu»  action,  .*<pe(if.> -nj:  the  name  of  the  court  in 
which  it  is  brought;  if  it  is  broMKht  in  the  supreme  court,  tb»» 
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name  of  the  county,  which  the  plaintiff  designates  as  the  place 
of  trial;  and  the  names  of  all  the  parties  to  the  action,  plaintiff 
and  defendant. 

2.  [Am'd,  liNMy  i»os.]  A  plain  and  concise  statement  of  the 
facts  constituting  each  cause  of  action  without  unnecessary 
repetition. 

3.  A  demand  of  the  judgment  to  ^vhich  the  plaintiff  supposes 
himself  entitled. 

ro.  Proc.,  8  1^  am'd;  ^  1^04,  ch.  SOO;  L.  1906,  ch.  481.   In  eilect  May  18, 

i  48a.  [Am'd,  1877.]  When  iaterloovtory  and  final  Jndff- 
■tent  may  be  demanded. 

In  an  action  triable  by  the  court,  without  a  jury,  the  iilaintiff 
may,  in  a  proper  case,  demand  an  interlocutory  judgment,  and 
also  a  final  judgment,  distinguishing  them  clearly. 

I  483.  Causes  of  action  to  be  separately  stated. 

Where  the  complaint  sets  forth  two  or  more  causes  of  action, 
the  statement  of  the  facts  constituting  each  cause  of  action  must 
be  separate  and  numbered. 
From  Oo.  Proe.,  |  167,  ani*d. 

I  484.  rAm*d»  1877,  1900,  1906,  10O7,  1001>.1  Vnknt  onuses 
of  action  may  be  Joined  In  tbe  same  complaint. 

The  plaintiff  may  unite  in  the  same  complaint,  two  or  more, 
causes  of  action,  whether  they  are  such  as  were  formerly  do- 
noniiuated  legal  or  equitable,  or  both,  where  they  are  brought 
to  recover  as  follows: 

1.  I'pon  contract,  express  or  implied. 

2.  For  personal  injuries,  except  libel,  slander,  criminal  con- 
versa  tion  or  seduction. 

3.  For  libel  or  slander. 

4.  For  injuries  to  real  property. 

5.  Real  property,  in  ejectment,  with  or  without  damages  for 
the  withholding  thereof.     (See  S  1490.) 

6.  For  injuries  to  personal  property. 

7.  Chattels,  with  or  without  damages  for  the  taking  or  de- 
tention thereof.     (See  §  1689.) 

8.  Upon  claims  against  a  trustee,  by  virtue  of  a  contract,  or 
by  operation  of  law. 

i}.  Upon  claims  arising  out  of  the  same  transaction,  or  trans- 
actions connected  with  the  same  subject  of  action,  and  not  in- 
cluded witkin  one  of  the  foregoing  subdivisions  of  this  section. 
(See  §  1815.) 

10.  For  penalties  incurred  under  the  forest,  fish  and  game 
law. 

11.  For  penalties  incurred  under  the  agricultural  law. 

12.  For  i)enalties  incurred  under  the  public  health  law. 

But  it  must  appear,  upon  the  face  of  the  complaint,  that  all 
the  causes  ■  of  action,  so  united,  belong  to  one  of  the  foregoing 
.subdivisions  ot  this  section;  that  they  are  consistent  with  each 
other;  nnd.  except  as  otherwise  prescribed  by  law,  that  thev 
affect  all  the  pnrties  to  the  action;  and  it  must  appear  upon  the 
face  of  the  coitplaint,  that  they  do  not  require  different  places 
of  trial. 

SnJwtitiite  for  part  of  «  lfi7.  Co.  Proo.  L.  1000,  ch.  600;  L.  100«,  ch.  20; 
I^  lOOi,  ch  26:  U  1000,  oh.  65.  S^e  note  42  of  notes  of  Board  of  Stat- 
utory Consolidation  ^t  end  of  code. 

5  485.     [Stricken  out  in  1877.] 

I  486.     [Stricken  out  in  1877.] 
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▲RTICLK  SECOND. 

Demurrer. 

flee.  487.  Defendant  most  demur  or  aoewer. 
488.  Wben  he  may  demur. 
48U.   [Stricken    oui.J 

490.  Demurrer  to  complaint  must  gpeclfy  giwinda  of  objection. 
401.   r Stricken    out.] 

492.  Demurrer  to  all  or  part  of  the  complaint;  demnrror  to  part,  muA 
answer  to  part. 

498.  Defendant   may  demur  to  reply. 

494.  When  plaintiff  may  demur  to  aniwer. 

49o.  liemuner  to  counterclaim,   when  aetendant  demands  an  afllrmatlTe 
Judgment. 

496.  Demnrrer    to   counterclaim    must,  specify   grounds   of   objection. 

497.  Amendments  In  certain  canes  after  decision  of  demnnw. 
496.  When  objection  may  be  taken  Iqr  answer. 

499.  Objection;   when   deemed   walyed. 

f  487.  Defendant  mast  denanr  or  anvirer. 
The  only  pleading,  on  the  part  of  the  defendant,  is  either  a  de- 
murrer or  an  answer. 
€to.  Proc,  part  of  9  143. 

S  488.   [Am'dy  1877.]    IVhen  be  may  demni'. 

The  defendant  may  demur  to  the  complaint,  where  one  or 
more  of  the  following  objections  thereto  appear  upon  the  face 
thereof: 

•  1.  That  the  court  has  not  jurisdiction  of  the  person  of  the  de- 
fendant. 

'  2.  That  the  court  has  not  jurisdiction  of  the  subject  of  the 
action. 
3.  That  the  plaintiff  has  not  legal  capacity  to  sue. 

•  4.  That  there  is  another  action  pending  between  the  same  par- 
ties, for  the  same  cause. 

5.  That  there  is  a  misjoinder  of  parties  plaintiff. 

6.  That  there  is  a  defect  of  parties,  plaintiff  or  defendant. 

7.  That  causes  of  action  have  been  improperly  united. 

»   8.  That  the  complaint  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action. 
Id.,  S  144,  am'd  by  adding  subd.  6. 

§  489.  [Stricken  out  in  1877.] 

S  490.  f Ani'd,  1877.]  Demnrrer  to  complaint  mnst  speoifr 
flnronndH  of  objection. 

The  demurrer  must  distinctly  specify  the  objections  to  the  com- 
plaint: otherwise  It  may  be  disregarded.  An  objection,  taken 
under  subdivision  first,  second,  fourth,  or  eighth  of  section  four 
hundred  and  eighty-eight  of  this  act,  may  be  stated  in  the  lan- 
riinffo  of  the  subdivision;  an  objection,  taken  under  either  of  the 
other  subdivisions,  must  point  out  specifically  the  particular  de- 
fect relied  upon. 

First  sentence  Co.   Proc.,   part  of  §  146. 

8  401.   [Stricken  out  in  1877.] 

f  482.  Demnrrer  to  nil  or  part  of  the  conaplainti  demurrer 
to  part,  and  aniiTrer  to  part. 

The  defendant  may  demur  to  the  whole  complaint,  or  to  one  or 
more  separate  causes  of  action,  stated  therein.  In  the  latter  caae,J 
he  may  answer  the  causes  of  notion  not  demurred  to. " 

Oa.  Pioe..  i  Itf,  2d  sentence,  consolidated  with  Id.,  |  lOl. 
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i  403.  Defendant  nktiy  demur  to  reply. 

The  defendant  may  also  demur  to  the  reply,  or  to  a  separate 
traverse  to,  or  avoidance  of,  a  defence  or  counterclaim,  contained 
in  the  reply,  on  the  ground  that  it  is  insufficient  in  law,  upon  the 
fare  tln-reof. 

Satatitnte  for  Go.  Proc.,  i  165. 

S  484.  'Wben  plaintiff  may  denanr  to  ans-wer. 

The  plaintiff  may  demur  to  a  counterclaim  or  a  defence  consist 
injE?  of  new  matter,  contained  in  the  answer,  on  the  ground  that  il 
is  insufficient  in  law,  upon  the  face  thereof. 
I<L,  9art  of  S  153. 

§  4&5.  [Am'dy  1877.]  Den»nrrer  to  coanterelaim,  vrben  de- 
fendant  demandii   an   alilrniatlve  Jadfrment. 

The  plaintiff  may  alro  demur  to  a  counterclaim,  upon  which 
the  defendant  demands  an  affirmative  judgment,  where  one  or 
more  of  the  following  objections  thereto,  appear  on  the  face  of 
the  counterclaim: 

1.  That  the  court  has  not  jurisdiction  of  the  subject  thereof. 

2.  Vhat  the  defendant  has  not  legal  capacity  to  recover  upon 
the  same. 

3.  That  there  is  another  action  pending  between  the  same  par- 
ties, for  the  same  cause. 

4.  That  the  counterclaim  is  not  of  the  character  specified  in 
section  501  -^f  this  act.  ^ 

5.  That  the  counterclaim  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action. 

§49<l.  [Ant'd,  1877.]  Demurrer  to  counterclaim  must 
Mpecify  irrounda  of  objection. 

A  demurrer,  taken  under  the  last  section,  must  distinctly 
specify  the  objections  to  the  counterclaim;  otherwise  it  may  be 
disregarded.  The  mode  of  specifying  the  objections  is  the  same, 
as  where  a  demurrer  is  taken  to  a  complaint. 

}  487.  [Am'd,  1877.]  Amendment*  in  certain  canes  after 
deelnton  of  demurrer. 

Upon  the  decision  of  a  demurrer,  either  at  a  general  or  special 
term,  or  In  the  court  of  appeals,  the  court  may,  in  its  discretion, 
allow  the  party  in  fault  to  plead  anew  or  amend,  upon  such 
terms  as  are  just.  If  a  demurrer  to  a  complaint  is  allowed,  be- 
cause two  or  more  causes  of  action  have  been  improperly  united, 
the  court  may,  in  its  discretion,  and  upon  such  terms  as  are  just, 
direct  that  the  action  be  divided  into  as  many  actions,  as  are 
necessary  lor  the  proper  determination  of  the  causes  of  action 
therein  stated. 
Oo.  Proc.,  ptrt  of  9  172. 

9  406.  [Aia'd,  1877.]  TVlien  o1»Jection  may  be  taken  hy 
ans'wer. 

Where  any  of  the  matters  enumerated  in  section  four  hundred 
and  eighty-eigit  of  this  act  as  grounds  of  demurrer,  do  not  appear 
on  the  face  of  the  complaint,  the  objection  may  be  taken  by 
answer. 
U..   I  M7.  ^ 
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§  409.  Objection;  -wUen  deemed  ^vraived. 

If  such  an  objection  is  not  taken,  either  by  demurrer  or  answer, 
tlie  dofeiidant  is  deemed  to  have  waived  it;  except  the  objection 
to  the  jurisdiction  of  the  court,  or  the  objection  that  the  com- 
plaint does  not  state  facts  suOcient  to  constitute  a  cause  of 
action. 
Co.  Proc..  §  148. 
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ARTICLE  THIRD. 

Answer. 

Sec.  600.  Answer;  what  to  contain. 
501.  Coanterclaim  defined. 

602.  Rules  respecting  the  allowance  of  connterclaima. 

603.  Judgment,  when  demand  and  counterclaim  are  equal  or  uneqoaL 

604.  Id.;  for  affirmative  relief. 

506.  Counterclaim,   nhcn  defendant  is  sued  In  a  representative  capacity. 
506.  Id.;  when  plaintiff  la  an  executor  or  adnilniatratov. 
607.  Defendant    may   Interpose    several   defences   or   counterclaims;    rules 
relating   thereto. 

605.  Partial  defences. 

609.  When  defendant  to  demand  afllrmatlve  Judgment. 

610.  [Stricken  out.] 

611.  \Vhen  pleadings   admit   part  of  plaintiff's  claim   to  be  Just,   action 

may  be  severed,  etc. 

612.  Judgment,    where    counterclaim    only    Is    interpose    for    less    than 

plaintiff's  claim. 

613.  Dilatory  defences  to  be  verified. 

§   500.   [Am'd,  1877,  lt>4>4,  1U05.]     AniiT«'er;  wlint  to  contain. 

The  answer  of  the  defendant  must  coutaiii: 

1.  A  general  or  specific  denial  of  eaeh  material  allegation  of 
tlio  complaint  controverted  by  the  defendant,  or  of  any  knowl- 
edge or  information  thereof  sufficient  to  form  a  belief. 

2.  [Am'd,  l»04,  1U05.]  A  statement  of  any  new  matter  con- 
stituting  a  defense  or  counter-claim,  in  ordinary  and  concise 
languajBre  without  repr^tition. 

Co.  rroc.  I  149.  See  §  622.  L.  1904,  ch.  5o0;  U  1005,  ch.  431.  In  effect 
May  16.  19u6. 

i  501.  [Am'd,  1877.]     Connterolalm  defined. 

The  counterclaim,  specified  in  the  last  seetion,  must  tend,  in 
some  way,  to  diminish  or  defeat  the  plaintiff's  recovery,  and  must 
be  one  of  the  following  causes  of  action  against  the  plaintiff,  or, 
in  a  proper  case,  against  tbe  person  whom  h«'  represents,  and  in 
favor  of  the  defendant,  or  of  one  or  more  defendants,  between 
whom  and  the  plaintiff  a  separate  judgment  may  be  had  in  the 
action: 

1.  A  cfiuse  of  action  arising  out  of  the  contract  or  transaction, 
set  forth  in  the  complaint  as  the  foundation  of  the  plaintiff*s 
claim,   or  connected   with   the   subject   of  the   action. 

2,  In  an  action  on  contract,  any  other  cause  of  action  on  con- 
tract, existing  at  the  commenccmeut  of  the  action. 

Substitute  for  first  part  of  Co.  Proc,  |  150. 

I  502.  [Am'd,  1877.]  Rnlea  reaipeetlnar  tlie  allowance  of 
connterelalnta. 

But  the  counterclaim,  specified  in  subdivision  second  of  the 
last  section,  is  subject  to  th(»  following  rules: 

1.  If  the  action  is  founded  upon  a  contract,  which  has  been 
Assigned  by  the  party  thereto,  other  than  a  negotiable  promis- 
.sory  note  or  bill  of  exchange,  a  demand,  existing  against  the 
party  thereto,  or  an  assignee  of  the  contract,  at  the  time  of  tho 
assignment  thereof,  and  belonging  to  the  defendant,  in  good 
faith,  before  notice  of  the  assignment,  must  be  allowed  ns  a 
counterclaim,  to  the  amount  of  the  pin  in  tiff's  demand,  if  it  might 
have  been  so  allowed  against  the  party,  or  the  assignee,  while 
the  contract  belonged  to  him. 

2.  .1  the  fiction  *«  upon  a  ^lOfsof'  ble  proirii  vor;-  note  or  ^fil 
of  cxchaijgo,  which  has  been  j!>signed  to  the  plaiiitiff  after  it  be- 
e^Uiv  «««}  ft  demand,  existing  .-iirninst  a  person  Who  assigned  or 
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transferred  it,  after  it  became  due,  must  be  allowed  as  a  counter- 
claim, to  the  amount  of  the  plaintiff's  demand,  if  it  uiiKht  have 
been  so  allowed  agaiuBt  the  assignor,  while  the  note  or  bill  be- 
longed to  him. 

8.  If  the  plaintiff  is  a  trustee  for  another,  or  if  the  action  is 
in  the  name  of  a  plaintiff,  who  has  no  actual  interest  in  the  con- 
tra"t  upon  which  it  is  founded,  a  demand  against  the  plaiutifl: 
shall  not  be  allowed  as  a  counterclaim;  but  so  much  of  a  demand 
existing  against  the  person  whom  he  represents,  or  for  whose 
benefit  the  action  is  brought,  as  will  satisfy  the  plaintiff's  de- 
mand, ninst  be  allowed  as  'i  counterclaim,  if  it  might  have  been 
so  allowed  in  an  action  brought  by  the  person  beneficially  in- 
terested. 

Founded  upon  2  R.  S.  354,  |  18,  subds.  8,  9  and  10,  and  part  of  subd.  7. 

§  503.  [Am'd,  1877.]  Jvdsrmeiit,  -wben  demand  and  conn- 
terclaini  are  equal  or  nneqnal. 

Where  a  counterclaim  is  established,  which  equals  the  plain 
tiff's  deumnd,  the  judgment  must  be  in  favor  of  the  defendant. 
Where  it  is  less  than  the  plaintiff's  demand,  the  plaintiff  must 
have  judgment  for  the  residue  only.  Whore  it  exceeds  the  plain- 
tiff's demand,  the  defendant  must  have  judgment  for  the  excess, 
or  so  much  thereof  as  is  due  from  the  plaintiff.  Where  part  of 
-the  excess  is  not  due  from  the  plaintiff,  the  judgment  does  not 
prejudice  the  defendant  s  right  to  recover,  from  another  person, 
so  much  thereof  as  the  judgment  does  not  cancel. 

Id.,   §§  21,   22  (2  Edm.  3G7). 

§604.  Id.;  for  affirmative  relief. 

In  a  case  not  specified  in  the  last  section,  where  a  counterclaim 
is  established,  which  entitles  the  defendant  to  an  affirmative  judg- 
ment, demanded  in  the  answer,  judgment  must  be  rendered  for 
the  defendant  accordingly. 

Co.  Proc,  last  clause  of  {  2G3. 

S  son.  Coanterelalm,  when  defendant  Id  lined  In  a  repre- 
sentative capacity. 

In  an  action  against  an  executor  or  an  administrator,  or  other 
person  sued  in  a  representative  capacity,  the  defendant  may  set 
forth,  as  a  counterclaim,  a  demand  belonging  to  the  decedent,  or 
other  person  whom  he  represents,  where  the  person  so  repre- 
sented would  have  been  entitled  to  set  forth  the  same,  in  an 
action  against  him. 

2   R.    S.   355,    §  25. 

§  60G.   Id.;  ^-hen  plaintiff  Is  an  executor  or  administrator. 

*In  an  action  brought  by  an  executor  or  administrator,  in  his 
representative  capacity,  a  denmnd  against  the  decedent,  belong- 
ing, at  tiie  time  of  his  death,  to  the  defendant,  may  be  set  forth 
by  the  defendant  as  a  counterclaim,  as  if  the  ai  tion  had  been 
brought  by  the  derodcnt  in  his  life-time;  and,  if  a  balaui'e  is 
found  to  be  due  to  the  dcfeihlant,  judgnuMit  must  be  rendered 
therefor  against  the  plaintiff,  in  his  representative  capacity.  Kxe- 
cution  can  be  issued  uiion  such  a  judgment,  only  in  a  case  where 
it  could  be  issued  upon  a  judgment,  in  au  action  against  the  ex- 
ecutor or  administrator. 

Id.,  If  23  and  24.    iSee  (  1825. 
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'   S    SOT.   [Am*d,    18T0.]    Defendant    may    interpose    ••▼eral 
dtrfenees  or  counterclaim* |  rnlea  relating  thereto. 

A  defendant  may  sot  forth,  in  his  answer,  as  many  defences 
or  counterclaims,  or  both,  as  he  has,  whether  they  are  such 
as  were  formerly  denominated  legal  or  equitable.  Each  defence 
or  counterclaim  must  be  separately  stated,  and  numbered.  Un- 
less it  is  interposed  as  an  answer  to  the  entire  complaint,  it  must 
distinctly  refer  to  the  cause  of  action  which  it  is  intended  to 
answer. 
Ct>.   Proc.,  part  of  |  150,   am*d. 

i    S06.  [Am'd,  1877.]    Partial  defenee*. 

A  partial  defence  may  be  set  forth,  as  prescribed  in  the  last 
section;  but  it  must  be  expresnly  stated  to  be  a  partial  defence 
to  the  entire  complaint,  or  to  one  or  more  separate  causes  of 
action,  therein  set  forth.  Upon  a  demurrer  thereto,  the  question 
is,  whether  it  is  sufficient  for  t!  it  purpose.  Matter  tending  only 
to  mitii^ate  or  reduce  damages,  in  an  action  to  recover  damages 
for  the  breach  of  a  promise  to  marry,  or  for  a  personal  injury,  rr 
an  injury  to  property,  is  a  partial  defence,  within  the  meaning  of 
this  section. 

8ee  post,   5  636. 

S  509.  [An^-'d,  1877.]  'When  defendant  to  demand  alllrma- 
tive  Judflrment. 

Where  the  defendant  deems  himself  entitled  to  an  affirmative 
judgment  against  the  plaintiff,  by  reason  of  a  counterclaim  in- 
terposed by  him,  he  must  demand  the  judgment  In  his  answer. 

5  510.   [Stricken  out  in  1877.] 

9  Bll.  [AmM,  1870.]  IPI^hen  pleadings  admit  part  of 
plalntilTa  claim  to  be  Jnst,  action  may  be  nevered,  etc. 

Whore  the  anjiwc-*  of  the  dofendar.*,  expressly  or  by  not  deny- 
ing, admits  a  part  of  the  plaint iffs  claim  to  be  just,  the  court, 
ui>on  the  plaintiff's  motion,  may,  in  its  discretion,  order  that  the 
action  be  severed;  that  a  judgment  be  entered  for  the  plaintiff  for 
the  part  so  admitted:  and  if  the  plaintiff  so  elects,  that  the  action 
be  continued,  with  like  effect,  as  to  the  subsequent  proceedings, 
as  if  it  had  been  originally  brought  for  the  remainder  of  the 
claim.    The  order  must  prescribe  the  time  and  manner  of  the 

Elaintiff*s  election.    If  the  plaintiff  elects  to  continue  the  action, 
is  right  to  costs  upon  the  judgment  is  the  same,  as  if  i^  was 
taken  in  an  action  brought  for  only  that  part  of  the  claim.    IT 
the  plaintiff  does  not  elect  to  continue  the  action,  costs  must  be 
awarde<i,  as  upon  final  judgment  in  any  other  case. 
Substitute  for  concluding  paragraph  of  fi  244,   Co.  Proc. 

S  512.  Jadffmenty  "vrhere  «!onnterclalnt  only  In  Interposed 
for  lean  tban  plalntilTs  claim. 

In  an  action  upon  contract,  where  the  complaint  demands 
judgment  for  a  siinj  of  money  only,  if  the  defendant,  by  his 
answer,  does  not  deny  the  plaintiff's  claim,  but  sets  up  a  conntor- 
claim  amounting  to  lens  than  the  plaintifPs  claim,  the  plaintiff, 
upon  filing  with  the  clerk  an  admission  of  the  counterclaim,  may 
tike  judgment  for  the  excess,  as  upon  a  default  for  want  of  s^u 
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answer.    The  admission  must  be  made  a  part  of  the  judgment-' 
roll. 
Go.  Proc.,  part  of  |  246,  am*d. 

{  518.  Dilatory  defence*  to  be  ▼erllled. 

A  defence  which  does  not  inToIvc  the  merits  of  the  action,  shall 
not  be  pleaded,  unless  it  is  yerified  as  prescribed  in  title  second 
of  this  chapter. 

From  2  B.  8.  802,  I  7  (2  Bdm.  864). 
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ARTICLB  FOVRTB. 

Reply. 

Emc.  514.  Reply:    what   to   conUln. 

512>.  juainn«nt   uik>ii   failure   to  reply. 

51«s.  t^«HvB    «\li  le   the   court   lusiy    tequlre  a   replj. 

517.  Plaintiff  may  aet  forth  aeveral  avoidances  In  reply. 

f   514.  [Allied,  1»7T,  lllOt,   lOOS.J     Replri  what  to  eoat»la. 

Whore  \\w  answer  <ontains  n  countiTclaini,  the  plaintiff,  if  he 
doe.«  not  demur,  may  reply  to  the  counterelaim.  The  reply  must 
contain  a  general  or  Hpecifie  denial  of  each  material  allegation  of 
the  counterclaim  controverted  by  the  plaintiff,  or  of  any  kuowl- 
t'd^e  or  inforn)ation  thereof  sufficient  to  form  a  helief ;  and  it  may 
«*t  forth  in  ordinary  and  concise  lanpuajre,  without  repetition, 
new  matter  not  inconsistent  with  the  complaint,  constituting  a 
defense  to  the  counterclaim. 

Go.    Proc..  part  of  S  153.    See  |  622.    L.   1904,  ch.   SOO;  L.   1006.     ch.  481. 
Ib  effect  May  16.  1006. 
§  BIS.  JudBment  vpom  toilvre  to  replr- 
If  the  plaintiff  fails  to  reply  or  demur  to  the  counterclaim,  the 
defendant  may  apply,  upon  notice,  for  judgment  thereupon;  and, 
if  the  case  requires  it.  a  reference  may  be  ordered,  or  a  writ  of 
inquiry  may  be  issued,  as  prescribed  in  chapter  eleventh  of  this 
act.  where  the  plaintiff  applies  for  judgment. 
Id.,  i  154.  am'd.     See  post,  |  1210. 

9  510.  C«BeB  ipvliere  the  court  may  reqalre  a  reply. 

Where  an  answer  contains  new  matter,  constituting  a  defence 
by  way  of  avoidance,  the  court  may,  i..  its  discretion,  on  the  de- 
fendants application,  direct  the  plaintiff  t.>  rei)ly  to  the  new  mat- 
ter. In  that  case,  the  reply,  and  the  nroceedinps  upon  failure  to 
reply,  are  subject  to  the  same  rules  as  in  the  case  of  a  counter- 
claim. 

Id.,    condndinff  paragraph  of   (   153. 

S  517.  CAm'd,  1877.]  Plaintiff  may  set  forth  SeTcral 
a-roldance*  In  reply. 

A  reply  may  contain  two  or  more  distinct  avoidances  of  the 
same  defence  or  counterclaim;  but  they  must  be  separately  stated 
and  numbered. 
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TITLE  II. 

Provisions  generally  applicable  u>  pleadings. 

iec.  618.  Application  and  effect  of  this  chapter. 

610.  Pleadings   to    be   liberally    const  nied. 

620.  Pleadings  to  be  subscribed;   witblu  what  time  to  be  serred. 

621.  When  defendant   to   serve  copy  answer  on  co-defendant. 

622.  Allegation   not   denied;   when  to  be  deemed  true. 

623.  When    pleading   must   be   yerlfied;    and    when    verification    may   bm 

omitted. 

624.  Form  and  coQstnictloQ  of  certain  allegations  and  denials  in  verllled 

pleading. 

625.  Verification;  how  and  by  whom   made. 

626.  Form    of    affidavit    of    verification. 

627.  When  verification   may  be  confined  to  a  counterclaim. 

628.  Remedy  for  defective  verification,  or  want  of  verification. 

629.  When   defendant  not  excused   from   verifying   answer  to   charge  of 

fraud. 

630.  Private  statute;   how  pleaded. 

631.  Account:  how  pleaded.    Rill  of  particulars. 

632.  Judgment;   how  .pleaded. 

633.  Conditions  preoeuent;   how  pleaded. 

634.  Instrument   for   payment  of  money;   bow   pleaded. 
636.  Pleadings   in    Ill>el   and  slander. 

630.  Pleading  mitigating  circumRtances,   in  action  for  a  wrwif. 
687.  Frivolous  pleadings;   bow  disposed  of. 
63M.  Sham   defences   to   be   stricken   out. 
689.  Material    variances:    how   provided   for. 

640.  Immaterial  variances:   how  provided  for. 

641.  What  to  be  deemed  a  failure  of  proof. 

642.  Amendments   vt   course. 

643.  Amended  pleading  to  be  served;   answer  thereto. 

644.  Supplemental  pleadings. 

646.  Motion  to  strike  oi.t  Irrelevant,  etc.,  matter. 
646.  Indefinite    or    uncertain    allegations. 
547.  Motions'  for  judgment  upon  plosdings. 

S  518.  Application  and  effect  of  this  ebapter. 

This  chapter  proscribes  the  form  of  pleadings  in  an  action,  and 
the  rules  by  which  the  sufficiency  thereof  is  determined,  except 
where  special  provision  is  otherwise  made  by  law. 

Snbatitute    for   Go.    Proc.,    §    140. 

§  ni9.  Plendlnff*  to  be  liberally  conotrned. 

The  allegations  of  a  pleading  must  be  liberally  construed,  with 
a  view  to  substantial  justice  between  the  parties. 
Oo.   Proc.  1  169. 

I  n20.  PleadlnffM  to  be  •nbiierlbedi  wltbln  wbnt  time  to 
be    served. 

A  pleading  must  be  subscribed  by  the  attorney  for  the  party. 
A  copy  of  each  pleading,  subsequent  to  the  complaint,  must  be 
served   on   the   attorney   for   the   adverse   party,    within  twenty 
days  after  service  of  a  copy  of  the  preceding  pleading. 
Part  of  Co.  Proc.,  |  156.    See  snte.  (  66. 

S  521.  [Am'd,  1884.]  \%'hen  defendant  to  serve  eopr 
anN'VFer  on  co-defendant. 

Where  the  judgment  may  determine  the  ultimate  rights  of  two 
or  more  defendants,  as  between  themselves,  a  defendant  who  re- 
quires such  a  determination  must  demand  it  in  his  answer,  and 
must  at  least  twenty  days  before  the  trial  serve  a  copy  of  hie 
answer  upon  the  attorney  for  each  of  the  defendants  to  be  af- 
fected by  the  determination,  and  personally,  or  as  the  court  or 
Judge  may  direct,  upon  defendants,  so  to  be  jiifected  who  have 
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not  duly  appeared  therein  by  attorney.    The  controverHy  bi^tween 
the  defendants  shall  not  delay  a  judgment,  to  which  the  plaiutifE 
is  entltkMi,  unless  the  court  otherwise  directs. 
See   i   1204.   post. 

§  522.  Allearatlon  not  denied;  "vrlien  to  be  deemed  true. 

Each  material  allegation  of  the  complaint,  not  controverted  by 
the  answer,  and  each  material  allegation  of  new  matter  in  the 
auHwer,  not  controverted  by  the  reply,  where  a  reply  is  retjuired, 
must,  for  the  purposes  of  the  action,  be  tal.on  as  true.  Hut  an 
allegation  of  new  matter  in  the  answer,  to  which  a  reply  is  not 
re<iuired,  or  of  new  matter  in  a  rei)ly,  is  to  be  deemed  contro- 
verted by  the  adverse  party,  by  traverse  or  avoidance,  as  the  case 
requires. 
Co.   Proc,  §  168;   L.   1884.   ch.  400.    See  H  &00.  B14. 

i  523.  l¥ben  pleading  nkiiBt.be  Terllled|  and  'vrben  -v-erlll- 
eation  may  be  omitted. 

Where  a  pleading  is  verified,  each  subsequent  pleading,  except 
a  demurrer,  or  the  general  answer  of  an  infant  by  his  guardian- 
ad  litem,  must  also  be  verified.  But  the  verification  may  lie 
omittcHl,  in  a  case  where  it  is  not  otherwise  sijecially  prescrib(*<l 
by  law,  where  the  party  pleading  would  be  privileged  from 
testifying,  as  a  witness,  concerning  an  allegation  or  denial 
ccmtained  in  the  pleading.  A  pleading  cannot  be  ust^l,  in  a 
criminal  prosecution  against  the  party,  as  proof  of  a  fact 
admitted  or  alh\«7(Kl  therein. 

Id.,   part  of  S   156,   am'd.    Sec  88  ^757,  subd.    1;  1038. 

§  624.  Form  and  coniitrnctlon  of  certain  allegation*  and 
denlalM  In  verified  pleading. 

The  allegations  or  d. Glials  in  a  verified  pleading  must,  in 
form,  be  stated  to  Ik*  made  by  the  party  pleading.  Unless 
they  are  therein  statc-d  to  be  made  upon  the  information  and 
belief  of  the  party,  they  must  be  regarded,  for  all  purposes, 
including  a  criminal  prosecution,  as  having  been  made  upon 
the  knowledg?  of  the  person  verifying  the  pleading.  An  allega- 
tion that  the  party  has  not  sufficient  knowledge  or  information, 
to  form  a  belief,  with  rc'spect  to  a  matter,  must,  for  the  ss^me 
purposes,  be  regarded  as  an  allegation  that  the  person  verifying 
the  pleading  has  not  such  knowledge  or  information. 

S  525.   Verification;  hotv  and  by  tvbom  made. 

The  verification  must  be  made  V)y  the  affidavit  of  the  party, 
or.  If  there  are  two  or  more  parties  united  in  interest,  and 
pleading  together,  by  at  lea^t  one  of  them,  who  is  acquainted 
with  the  facts,  except  as  follows: 

1.  Where  the  party  is  a  domestic  corporation,  the  verification 
must  be  made  by  an  otlicer  thereof. 

2.  Where  the  people  of  the  State  are,  or  a  public  ofticer,  in 
their  behalf,  is  the  party,  the  verification  may  be  made  by  any 
person  acquainted  with  the  facts. 

3.  [An&*d,  1879.]  Where  the  party  is  a  foreign  corporation; 
or  where  the  party  is  not  within  the  county  where  the  attorney 
resides,  or  if  the  latter  is  not  a  resident  of  the  State,  th*^  county 
where  he  has  his  office,  and  capable  of  making  the  affidavit;  or 
if  there  are  two  or  more  parties  unit(»d  in  interest,  and  pleading 
together,  where  neither  of  them,  actiuainted  with  the  facts  ii 
within   that   county,    and   capable   of   making   the   affidavit;    oi 
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where  the  action  or  defence  is  founded  upon  a  written  instru- 
ment for  tlie  payment  of  money  only,  which  is  in  the  possession 
of  the  a^ont  or  the  attorney:  or  where  nil  the  material  allegations 
of  the  pleading  are  within  the  personal  knowledge  of  the  agent 
or  the  attorney;  in  either  case  the  verification  may  be  made  by 
the  agent  of  or  the  attorney  for  the  party. 
Prom  Co.   Proc.,   f  157,  am'd. 

I  526.  Form  of  ullldavlt  of  verl II cation. 

The  allidavit  of  verification  must  be  to  the  effect,  that  the 
pleading  is  true  to  the  knowledge  of  the  deponent  except  as  to 
the  matters  thenMU  stated  to  be  alleged  on  information  and 
belief,  and  that  as  to  those  matters  he  believes  it  to  be  true. 
Where  it  is  made  by  a  person,  other  than  the  party,  he  must 
set  fortli,  in  the  affidavit,  the  grounds  of  his  belief,  as  to  all 
matters  not  stated  upon  his  knowledge,  and  the  reason  why  it 
is  not  made  by  the  party. 

Id.,  i  157. 

§  5^7.  \%'heu  verification  may  be  confined  to  a  counter- 
claim. 

Where  the  complaint  is  not  verified,  and  the  answer  sets  up 
A  counterclaim,  and  al«o  a  defence*  by  way  of  denial  or  avoidances 
the  affidavit  of  vv^rification  may  be  made  to  refer  exclusively 
to  the  counterclaim.  In  that  case,  the  last  three  sections  are 
applicable  to  the  affidavit  and  the  counterclaim,  as  if  the  latter 
was  a  separate  pleading. 

§  528,  Remedy  for  defective  verlflcatlon,  or  T«'ant  of 
verlltcatlon. 

The  remedy  for  a  defective  verificntion  of  a  pleading  is  to 
treat  the  same  as  an  unverified  pleading.  Where  the  copy  of 
a  ploading  is  seived  without  a  copy  of  a  sufticient  verification, 
in  a  case  where  the  adverse  party  is  entitled  to  a  verifiei 
pleading,  he  may  treat  it  as  a  nullity,  provided  he  gives  notice, 
with  due  diligi'nce,  to  the  attorney  of  the  adverse  party,  that 
he  eh.'cts  so  to  do. 

^  B20.  When  «lefendant  not  excnued  from  verlfylaiT 
an«i^'er  to  clinrfre  oil  fraud. 

A  defendant  is  not  excused  from  verifying  his  answer  to  a 
complaint,  charging  him  with  having  confessed  or  suflered  a 
judgment,  or  executed  a  conveyance,  assignment,  or  other  in- 
Btrnment,  or  transferred  or  delivered  money,  or  personal  property, 
with  intent  to  hinder,  delay,  or  defraud  his  creditors;  or  with 
beiiig  a  party  or  privy  to  such  a  transacticm  by  anothor  person, 
with  like  intent  towards  the  creditors  of  that  person:  or  with 
any  fraud  whatever,  affecting  a  right  or  the  proiR^rty  of  another. 

Snlmtanro  of  2  B.  S.  174.  §  41  (2  Edm.  181),  and  L.  1833.  ch.  14,  |  1 
(4    Edm.    631). 

f  5.tO.    [Am'd,   1N7T.]    Private  ntatnte;  how  pleaded. 

In   pleading  a   private  statute,   or  a   right   derived   therefrom. 
It  is  sufficient  to  designate  the  statute  by   its  chapter,   year  of 
passage,   and   title,   or   in   some   other   manner   with    convenient 
certainty,  without  setting  forth  any  of  the  contents  thereof. 
Co.   ^roc,    i    1G3,    am'd. 
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I  681.  [Am'dy  1004.]    Acconnt,  Kow  pleaded.     Bill  of  par- 
ticular*. 

It  is  not  necessary  for  a  party  to  sot  forth,  in  a  pleading?,  the 
items  of  an  account  therein  alleged;  bat  in  that  case,  he  must 
deliver  to  the  adverse  party,  within  ten  days  after  a  written 
demand  thereof,  a  copy  of  the  account,  which,  if  the  pleading: 
is  verified,  must  be  verified  by  his  affidavit,  to  the  effect,  that  he 
believes  it  to  be  true;  or,  if  the  facts  are  within  the  personnl 
knowledj?e  of  the  agent  or  attorney  for  the  party,  or  the  party 
18  not  within  the  county  where  the  attorney  resides,  or  capable 
of  making  the  affidavit,  by  the  affidavit  of  the  agent  or  attorney. 
If  he  fails  so  to  do,  he  is  precluded  from  giving  evidence  of  the  ac- 
count. The  court,  or  a  judge  authorized  to  make  an  crder  in  the 
action,  may  direct  the  party  to  deliver  a  further  account,  wlirre 
the  one  delivered  is  defective.  Upon  applicntlon  in  any  case,  the 
court,  or  a  judge  authorized  to  make  an  order  in  the  action,  may, 
upon  notice,  direct  a  bill  of  the  particulars  of  the  claim  of  either 
party  to  be  delivered  to  the  adverse  party,  and  in  case  of  default 
the  court  shall  preclude  him  from  giving  evidence  of  the  part  or 
parts  of  his  affirmative  allegation  of  which  particulars  have  not 
been  delivered. 
Co.  Proc.,  I  158,  am'd;  L.  1804,  ch.  500.    lo  effect  April  29,  1904. 

f  532.  Judanneiiti  how  pleaded. 

In  pleading  a  judgment,  or  other  determination,  of  a  court  or 
officer  of  special  jurisdiction,  it  is  not  necessary  to  state  the 
facts  conferring  jurisdiction;  but  the  judgment  or  determination 
may  be  stated  to  have  been  duly  given  or  made.  If  that  allega- 
tion is  controverted,  the  party  pleading  must,  on  the  trial,  estab- 
lic»h  the  facts  conferring  jurisdiction. 
Id.,  I  161. 

S  B83.  Conditlena  precedent  i  Kow  pleaded. 

In  pleading  the  performance  of  a  condition  precedent  in  a  con- 
tract, it  is  not  necessary  to  state  the  facts  constituting  perform- 
ance; but  the  party  may  state,  generally,  that  he,  or  the  person 
whom  he  represents,  duly  performed  all  the  conditions  on  his  part. 
If  that  allegation  is  controverted,  he  must,  on  the  trial,  establish 
performance. 
Id.,  part  of  S  162. 

I  634.  lavtrnment  for  payment  of  money)  liow  pleaded. 

Where  a  cause  of  action,  defence,  or  counterclaim,  is  founded 
upon  an  instrument  for  the  payment  of  money  only,  the  party 
may  set  forth  a  copy  of  the  instrument,  and  state  that  there  is 
due  to  him  thereon,  from  the  adverse  partj*,  a  specified  sum, 
which  he  claims.  Such  an  allegation  is  equivalent  to  setting 
forth  the  instrument,  according  to  its  legal  effect. 
Id.,  part  of  S  162,  am*d.     See  {  1917. 

i  636.  Pleadlns*  In  libel  and  slander. 

It  is  not  necessary,  in  an  action  for  libel  or  slander,  to  state, 
in  the  complaint,  any  extrinsic  fact,  for  the  purpose  of  showiog 
the  application  to  the  .plaintiff,  of  the  dofiimatory  matter;  but 
the  plaintiff  may  state,  generally,  that  it  was  published  or  spoken 
concerning  him;  and,  if  that  allegation  is  controverted,  the  plain- 
tiff must  establish  it  on  the  trial.  In  such  an  action,  the  defend- 
ant may  prove  mitigating  circumstances,  notwithstanding  that  he 
has  pleaded  or  attempted  to  prove  a  justification. 
Id.,  I  164. 
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§  536.  [AmM,  1877.]  Pleading:  mltlara.tingr  circniiiBtancea 
In  action  for  u  ivronfr* 

In  an  action  to  recover  damages  for  the  breach  of  a  promise 
to  marry,  or  for  a  personal  injury,  or  an  injury  to  property, 
the  defendant  may  prove,  at  the  trial,  facts,  not  amounting  to 
a  total  defence,  tending  to  mitigate  or  otherwise  reduce  the 
plaintiff's  damages,  if  they  are  set  forth  in  the  answer,  either 
with  or  without  one  or  more  defences  to  the  entire  cause  of 
action.  A  defendant,  in  default  for  want  of  an  answer,  may, 
upon  a  reference  or  inquiry  to  ascertain  the  amount  of  the  plain- 
tiff's damages,  prove  facts  of  that  description. 

§  637.  [Am'dy  1870.]  Frlvolona  pleadingrn)  bow  disposed 
of. 

If  a  demurrer,  answer  or  reply  is  frivolous,  the  party  preju- 
diced thereby,  upon  a  previous  notice  to  the  adverse  party,  of 
not  less  than  five  days,  may  apply  to  the  court  or  to  a  judge  of 
the  court  for  judgment  thereupon,  and  judgment  may  be  given 
accordingly.  If  the  application  is  denied,  an  appeal  cannot  be 
taken  from  the  determination,  and  the  deqial  of  the  application 
does  not  prejudice  any  of  the  subsequent  proceedings  of  either 
party.  Costs,  as  upon  a  motion,  may  be  awarded  upon  an  appli- 
cation pursuant  to  this  section. 

Co.    Proc.   §   247.     See  {   547. 

S  538.  Sham  defences  to  be  stricken  ont. 

A  sham  answer  or  a  sham  defence  may  be  stricken  out  by  the 
court,  upon  motion,  and  upon  such  terms  as  the  court  deems 
just. 

Id.,  S  152,  am'd. 

5  539.  Material  variances  y  bo'vr  provided  for. 

A  variance,  between  an  allegation  in  a  pleading  and  the  proof, 
is  not  material,  unless  it  has  actually  misled  the  adverse  partx, 
to  his  prejudice,  in  maintaining  his  action  or  defence,  upon  the 
merits.  If  a  party  insists  that  he  has  been  misled,  that  fact, 
and  the  particulars  in  which  he  has  been  misled,  must  be  proved 
to  the  satisfaction  of  the  court.  Thereupon  the  court  may,  in 
its  discretion,  order  the  pleading  to  be  amended,  upon  such  terms 
as  it  deems  just. 
Id.,  S  169. 

S  540.  Int material  variances;  boTr  provided  for. 

Where  the  variance  is  not  material,  as  prescribed  in  the  last 
section,  the  court  may  direct  the  fact  to  be  found  according  to 
the  evidence,  or  may  order  an  immediate  amendment,  without 
costs. 
Id.,  8  ITO. 

§  541.  Wbat  to  be  deemed  a  failure  of  proof. 

Where,  however,  the  allegation  to  which  the  proof  is  directed, 
i.s  unproved,   not  in  some  particular  or  particulars  only,  but  in 
its  entire  scope  and  meaning,  it  is  not  a  case  of  variance,  within 
the  la.st  two  sections,  but  a  failure  of  pr6of. 
Id  ,  «  171. 

9  342.  [Ani*d,  1897. j    Amendments  of  coarse. 

Within  tNvcMity  days  after  a  pleading,  dr  the  answer,  demurrer 
or  r<'piy  thereto,  is  served,  or  at  any  time  before  the  period  for 
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answering  it  expires,  the  pleading  may  be  once  amended  by  the 
party,  of  course,  without  costs  and  without  prejudice  to  the  pro- 
ceedings already  had.  But  if  it  is  made  to  appear  to  the  court 
that  the  pleading  was  amended  for  the  purpose  of  delay,  and  that 
the  adverse  party  will  thereby  lose  the  benefit  of  a  term,  for 
which  the  cause  is  or  may  be  noticed,  the  amended  pleading  may 
be  stricken  out,  or  the  pleading  may  be  restored  to  its  original 
form,  and  such  terms  imposed  as  the  court  deems  just. 

Co.  Proc.,  part  of  i  172,  remodelled;  L.  180T,  ch.  470.  In  effect  Sept.  1, 
1897. 

i  543.  Amended  pleadlnor  to  be  serredi  Assurer  tbereto. 

Where  a  pleading  is  amended,  as  prescribed  in  the  last  section, 
a  copy  thereof  must  be  served  upon  the  attorney  for  the  adverse 
party.  A  failure  to  demur  to,  or  answer  the  amended  pleading, 
within  twenty  days  thereafter,  has  the  same  effect  as  a  like 
failure  to  demur  to,  or  answer  the  original  pleading. 

Id.,  part  of  S  172,  and  of  i  146. 

i  S44.  [Am'd,  18T7.]  SvyplementKl  pleadinars. 
Upon  the  application  of  either  party,  the  court  may,  and,  in 
a  proper  case,  must,  upon  such  terms  as  are  just,  permit  him  to 
make  a  supplemental  complaint,  answer  or  reply,  alleging  mate- 
rial  facts  which  occurred  after  his  former  pleading,  or  of  which 
he  was  ignorant  when  it  was  made;  including  the  judgment  or 
decree  of  a  competent  court,  rendered  after  the  commencement 
of  the  action,  determining  the  matters  in  controversy,  or  a 
part  thereof.  The  party  may  apply  for  leave  to  make  a  supple- 
mental pleading,  either  in  addition  to,  or  in  place  of,  the 
former  pleading.  In  the  former  event,  if  the  application  is 
granted,  a  provisional  remedy,  or  other  proceeding  already  taken 
in  the  action,  is  not  affected  by  the  supplemental  pleading;  but 
the  right  of  the  adverse  party  to  have  it  vacated  or  set  aside, 
depends  upon  the  cases  presented  by  the  original  and  supplemental 
pleadings. 

Id.,  t  177,  am*d. 

f  546.  [Am'dy  1877.]  Motion  to  strike  out  Irrele-vant,  ete.y 
nuitter. 

Irrelevant,  redundant,  or  scandalous  matter,  contained  in  a 
pleading,  may  be  stricken  out,  upon  the  motion  of  a  person 
aggrieved  thereby.  Where  scandalous  matter  is  thus  stricken 
out,  tbe  attorney  whose  name  is  subscribed  to  the  pleading  may 
be  directed  to  pay  the  costs  of  the  motion,  and  his  failure  to 
pay  them  may  be  punished  as  a  contempt  of  the  court. 
Id.,  i  100,  am'd.    See  Bale  22. 

i  540.   [Am'd,  1877.]    Indeilaite  or  vmeertaln  alleoratlonn. 

Where  one  or  more  denials  or  allegations,  contained  in  a  plead- 
ing, are  so  indefinite  or  uncertain  that  the  precise  meaning  or 
application  thereof  is  not  apparent,  the  court  may  require  tbe 
pleading  to  be  made  definite  and  certain^  by  amendment 
Id.,  part  of  §  160,  am*d.     See  Bnle  22. 

I  :M7.   [Added,   1908.]  Motlonii  for  Jndffment  upon  plead- 

If  either  party  is  entitled  to  jndCTii«*nt  upon  the  pleadings,  the 
court  may  upon  motion  at  any  time  after  issue  joined  give  judg- 
ment accordingly. 

Added,  L.  1908,  cb.  166.     In  effect  Sept.  1,  1908. 
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CHAPTER  VII. 
General  Provisional  Remedies  in  an  Action, 

TITLE      I. —  Arrest.  Ponding  the  Action,  and  Proceedings  Thereupon. 
TITLE     II. —  Injunction. 
TITLE   III. —  Attachment  of  Property. 

TITLE    IV.— Othor     l*rovlKlonaI    Ucmedles;     General   and    Mi^cellane<raa   Pzo- 
vltilonH. 

TITLE  I. 

Arrest,  pending  the  action,  and  proceedinjs  thereupon. 

Article  1.  Cases  when*  an  o!»der  «f  arrest  may  be  grnnttMl.  and  per?<ons  liable 
to  arrc.st. 

2.  Grantlns.  cxet'utlnjr,  nnd  vai-allng  <«r  nuMllfyliiK  the  orrlcr  of  arrent. 

3.  Disohanrlnsr  the  dofcndftnt  np«»n  hall  oi*  dcpos-lt :  Justlfleatlon  of  the 

ball   and   disposition   of    fUp  dopofsit. 

4.  Charging  and  diKebarging  bail. 

ARTICLE    FIRST.* 

Cases  where  an  order  of  arrest  may  he  granted,  and  persons 
liable   to  arrest. 

Sec.  648.  No  person   to  be  arrested   In   civil   prociMHllnffs,   without  a  Htutntory 
proYlsion.     No    excnt    iiholi.shod. 
R49.  When   the  right   to  arront  iU'iHuids  upon   tho  njitiiro  of  the  notion. 
fiSO.  When  the  right  to  anvKt  depends  partly  np«»n  oxtrlnxlc  farts*. 

551.  Order,    wlu-n    and    where    grauteil ;    when    of    right,    and    when    dls- 

JTotlonary. 

552.  Fcireign  Judgment  not  to  aOTect  right   to  arre»t. 

553.  Women   not   to   be  arrosto*!.    except,    etc. 

554.  Idiot,    lunatic,    or    Infant    under    fonrteon,    If    nrreKto<l,    to    be    dls- 

chai^e<l. 

555.  PerMoa  aae<l  in  a  representative  capacity,   not  to  Iw  arrested. 

i  B48.  [Repealed  by  L.  1009,  vh.  14.  See  Consolidated  Laws, 
fit.  Civil  Rights  Law,  £  23.1 

f  K40.  TAnt'd,  1877  and  1886.1  ll^'lien  me  rl^ht  to  arrest 
depends   upon   the  nature  of  the  action. 

A  defendant  may  be  arrested  in  an  action,  as  prescribed  in 
this  title,  where  the  action  is  brought  for  either  of  the  following 
canses: 

1.  To  recover  a  fine  or  penalty. 

2.  To  recover  damages  for  a  personal  injury;  an  injury  to 
property,  includinpr  the  wrongful  taking,  detention  or  conversion 
of  personal  property;  breach  of  a  promise  to  marry;  misconduct 
or  neglect  in  office,  or  in  a  professional  employment;  fraud;  or 
deceit,  or  to  recover  a  chattel  wher*»  it  is  alleged  in  the  complaint 
that  the  chattel  or  a  part  thereof  has  been  concealed,  removed 
or  disposed  of  so  that  it  cannot  be  found  or  taken  by  the  sheriff 
and  with  intent  that  it  should  not  be  so  found  or  taken,  or  to 
deprive   the   plaintiff   of   the    benefit    thereof;    or   to    recover   for 

•  See  Laws  ISSO,  ch.  672. 
112 


c.  7, 1. 1,  a.  1  ARREST  AND  BAIL,  §§  550-63 

money  r«?eived,  or  to  recover  property  or  damages  for  the  con- 
rerslon  or  misapplication  of  property  where  it  is  alleged  in  the 
complaint  that  the  money  was  received  or  the  property  ^as  em- 
bc^zzled  or  fraudulently  misapplied  by  a  public  officer  or  by  an 
attorney,  solicitor  or  counselor,  or  by  an  officer  or  agent  of  a 
corporation  or  banking  association  in  the  course  of  his  employ- 
ment, or  by  a  factor,  agent,  broker,  or  other  person  in  a  fiduciary 
capacity.  Where  such  allegation  is  made,  the  plaintiff  cannot 
recover  unless  he  proves  the  same  on  the  trial  of  the  action;  and 
a  judgment  for  the  defendant  is  not  a  bar  to  the  new  action  to 
recover  the  money  or  chattel. 

3.  To  recover  money,  funds,  credits,  or  property,  held  or 
owned  by  the  State,  or  held,  or  owned,  officially  or  otherwise, 
for  or  in  behalf  of  a  public  or  governmental  interest,  by  a 
municipal  or  other  public  corporation,  board,  officer,  custodian 
agency,  or  agent,  of  the  State  or  of  a  city,  county,  town,  village, 
or  other  division,  subdivision,  department,  or  portion  of  the 
State,  which  the  defendant  has,  without  right,  obtained,  received, 
converted,  or  disposed  of,  or  to  recover  damages  for  so  obtaining, 
receiving,  paying,   converting,  or  disposing  of  the  same. 

4.  [Added,  iHTOj  nm»d,  1H80.]  In  an  action  upon  contract- 
express  or  implied,  other  than  a  promise  to  marry,  where  it  is 
alleged  in  the  complaint  that  the  defendant  was  guilty  of  a 
fraud  i--  contracting  or  incurring  the  liability,  or  that  he  has 
8inc*e  the  making  of  the  contract,  or  in  contemplation  of  making 
of  the  same,  removed  or  disposed  of  his  property  with  int(»nt 
to  defraud  his  crerlitoid,  or  is  about  to  remove  or  dispose  of  the 
same  with  like  intent;  but  where  such  allegation  is  made,  the 
pliiintiff  cannot  recover  unless  he  proves  the  fraud  on  the  trial 
of  the  action;  and  a  judgment  for  the  defendant  Id  not  a  bar 
to  i\  new  action  to  recover  upon  the  contract  only. 

Cto.  Proc,  ?  170,  am'd;  L.  1886,  ch.  672. 

§  550.  [Am*d,  1877  und  1N80.]  When  the  rigUt  to  arrest 
depend*  partly  iip«>n  extrinsic   facts. 

A  defendant  may  also  be  arrested  in  an  action  wherein  the 
judgment  demanded  requires  the  performance  of  an  act,  the 
neglect  or  refusal  to  perform  which  would  be  punishable  by  the 
court  as  a  contempt,  where  the  defendant  is  not  a  rcHident  of 
the  State,  or,  being  a  resident,  is  about  to  depart  therefrom, 
by  reason  of  which  non-residence  or  departure  there  is  danger 
that  a  judgment  or  an  order  requiring  the  performance  of  the 
act  will  be  rendered  ineffectual. 

SnbsUtQte  for  part  of  i  179,  Go.  Proc. ;   L.   1S8G,  ch.  G72. 

§  551.  [Am'd,  1S77  and  1886.]  Order  when  and  where 
ffrantedi  "vrhen  of  rlsKty  and  when  discretionary'. 

In  a  case  specified  in  the  last  section,  the  order  of  arrest  can 
be  granted  only  by  the  court,  is  always  in  its  discretion,  and 
may  be  granted  or  served,  either  before  or  after  final  judgment, 
unless  an  appeal  from  the  judgment  is  pending,  upon  which 
security  has  been  given,  sufficient  to  stay  the  execution  thereof. 
In  either  of  the  cases  specified  in  section  five  hundred  and 
forty-nine,  the  order  cannot  be  served  after  final  judjrment; 
but  it  may  be  granted,  where  a  proper  case  therefor  is  presented, 
at  any  time  before  final  judgment. 

L.  1886,  cb.  672. 

S  552.    Forclirn  Jndfrment  not  io  affect  rlflrht  to  arrest. 

The  recovery  of  judment  in  a  fourt,  not  of  the  State,  for  the 
cause  of  action;  or,  where  the  action  is  founded  upon  fraud 
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o;*  deceit,  for  the  price  ui  value  of  the  property  obtained  thereby; 
does  not  afi'ect  the  right  of  the  plaintiff  to  arrest  the  defendant, 
as  prescribed  in  this  title. 

S  56:t.  [Am'd,  1877.]  IVomiiB  not  to  be  arrested,  except, 
etc. 

A   woman    cannot   be   arrested,    as   prescribed    in    this    titlo, 
except  in  a  case  where  the  order  can  be  granted  only  by  the 
court;  or  where  it  appears,  that  the  action  Is  t«   recover  damages 
for  a  wilful  injury  to  person,  character,  or  property. 
Last  Mntence  of  Go.  Proc.,  S  179. 

§  654.  [Am'd,  1877.]  Idiot,  Innatlc,  or  infant  under  four- 
teen. If  arrented,  to  be  dlMcliarsed. 

A  lunatic,  an  idiot,  or  an  infant  under  the  age  of  fourteen 
years,  if  arrested,  may  be  discharged  from  arrest,  as  a  privi- 
leged |>er8on.  in  the  discretion  of  the  court.  The  application 
for  his  discharge  mny  be  made,  in  his  behalf,  by  a  relative,  or 
by  any  other  person  whom  the  court  or  judge  permits  to  repre- 
sent him,  for  the  purpose. 

§  55K.  Pemon  aned  In  a  reprenentatlve  capacity,  not  to 
be  arrested. 

A  person  prosecuted  in  a  representative  capacity,  as  heir, 
executor,  administrator,  legatee,  devisee,  next  of  kin,  assignee, 
or  trustee,  cannot  be  arrested,  as  prescribed  in  this  title,  except 
for  his  personal  act. 

Modelled  apon  2  S.  S.  848.  9  d  (2  Bdm.  369). 
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article:  8SCOND. 

Oratiting,  executing ^  and  vacating  or  modifying  the  order  of 

arregi 

See.  656.  Order  required  for  arrest;  bow  gnoted. 

867.  Proof   neirefeiSHry    ro   procure   order. 

668.  When  order  may  be  granted;  effect  of  complaint  aabaequently  made. 

669.  Socuiity.   opoa  order  of   arrest   made   by  a  Judge. 

660.  Id.;  upon  order  of  arreat  granted  by  the  court. 

661.  Contents  of  the  order;  to  whom  dlipoted;   when  to  be  executed. 

662.  Copi      of  papers  to  be  delivered  to  defendant;  origlnala  to  be  filed. 

663.  Ari  -at;  bow  made. 

664.  General  provUiuu  as  to  privilege  from  arreat;  dlacbarge  of  privileged 

person. 

665.  Prlvllope  of  offlootB  of   courts. 

566.  Def  mdant  arrested  to  have  twenty  days  to  answer. 

667.  When  application  to  be  made  to  vacate  order  of  arreat.  etc. 

668.  Ho      and   to  wbom  appllcution  must  be  made;  opposing  It  by  new 

pr  ofa. 
6  9-67       (1  epeal  d.l 
572.  Supersedeas,  unless  defendant  In  charged  In  execution,  etc. 

S  S5CI.  [Am'dy  1877.]  Order  required  for  «rreMt|  hoiv 
arr«iited. 

An  ordor  for  the  arrcflt  of  the  dofendnnt,  except  ns  otherwise 
prescrilMul  in  section  five  Liin(T.-ed  and  fift.v-one  of  this  Jict,  must 
be  obtained  from  a  judfie  of  the  court  in  which  the  action   is 
bron^hr.  or  f^nm  nny  county  judjre. 
Cb.  Proc..  $  180.    See  §8  606,  638  and  1940.  post. 

S  RS7«    [Am'd,  1870.]      Proof  necensary   to  procure   order. 

The  order  mny  be  granted,  in  a  case  specified  in  section  five 
hundred  and  forty-nine  of  this  net,  where  '^  appears  by  the 
affidavit  of  the  plaintiff  or  any  other  person,  that  a  sufficient 
cau-oe  of  action  exists  against  the  defendant,  ns  prescrib^'d  in 
that  section.  It  may  be  granted,  in  a  cnse  specified  in  section 
five  hundred  and  fifty  of  this  act,  upon  the  like  proof  that  a 
sufficient  cau.«?e  of  action  exists  against  the  defendant,  ns  pre- 
Bcribod  in  that  section,  and  of  the  other  matters,  extrinsic  to 
the  cause  of  action,  specified  in  that  section.  The  affidavit 
may  also  contain  any  statement,  tending  to  determine  the 
amount  of  bail  to  be  required. 

Id..    I   181,   with  modifications. 

I  S58.  [Am'd,  1870,  1880.]  WUen  order  may  be  icranted; 
effeet    of   complcilnt    sobiieqiienttly    made. 

Subject  to  the  provisions  of  the  las;  preceding  section,  the 
order  may  be  granted  at  any  time,  after  the  commencement  of 
the  action.  It  may  also  be  granted  tn  accompany  the  sum- 
mons. bi:t  at  any  time  after  the  filing  or  service  of  the  com- 
plaint, the  order  of  arrest  must  be  vacated  on  motion,  if  the 
complaint  fails  to  set  forth  a  sufficient  cause  of  action,  as  re- 
quired by  section  five  hundred  and  forty-nine  of  this  act,  but 
where  the  order  is  applied  for  after  the  filing  or  service  of  the 
complaint,  the  court  before  granting  the  same  may  without 
notice  direct  the  service  of  an  amendod  complaint  so  as  to 
conform  to  the  allegations  required  in  subdivisions  two  and  four 
of  section  five  hundred  and  forty-nine  of  this  act. 

Id.,  i  183;  L.  1886,  ch.  672. 
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{  658.  [Am'dy  1870.]  Security,  upon  order  or  nrreiit 
■tade  by  Jndare. 

Except  where  the  action  is  brought  for  a  cause  specified  Id 
subdivision  third  of  section  five  hundred  and  forty-nine  of  this 
act,  or  in  a  case  v.  here  it  is  sptvitill}^  prescribed  by  law  tliat 
security  may  be  dispensed  with,  or  the  security  to  be  given  is 
specially  regulated  by  law,  the  judge,  before  he  grants  the  order, 
must  require  a  written  undertaking  on  the  part  of  the  plaintiff, 
with  two  sufficient  sureties,  to  the  effect  that,  if  the  defendant 
recovers  judgment,  or  if  it  is  finally  decided  that  the  plaintiff  was 
not  entitled  to  the  order  of  arrest,  the  ih.iutiff  will  pay  all 
costs  which  may  be  awardwl  to  the  defendant,  and  all  damages 
which  he  may  sustain  by  reason  of  the  arrest,  not  exceeding 
the  sum  specified  in  the  undertj.klng,  which  nnist  be  at  least 
equal  to  one-tenth  of  the  amount  of  bail  required  by  the  order, 
and  not  less  than  two  hundred  and  fifty  dollars. 
Go.   Proc,  part  of  |   182. 

S  560.    Id.)  upon  order  of  nrreiit  arruntcd   by   tltc  court. 

Where  the  order  can  be  granted  only  by  the  court,  an  under- 
taking on  the  part  of  the  plaintiff  may  be  diHi>eu8ed  witli.  If  it 
is  required,  its  form,  and  the  security  to  be  given  thereupon, 
muMt  be  such  as  the  court  prescribes. 

CoTers  caee  of  a  ne  exeat. 

S  set.  [Am'd,  1877.]  Contentii  of  tbe  order)  to  wboua 
directed!  'vrben   to   be   executed. 

The  order  must  be  subscribed  by  the  plaintiff's  attorney,  and, 
except  where  it  is  granted  by  the  court,  by  the  judge.  It  may" 
be  directtMl,  either  to  the  shoriflf  of  a  particular  county,  or,  gen- 
erally, to  the  sheriff  of  any  county.  It  miitt  require  the  sheriff 
forthwith  to  arrest  the  defendant,  if  he  is  found  within  his 
county;  to  hold  him  to  bail  in  a  specified  sum;  and  to  return  the 
order,  with  his  proceedings  thereunder,  as  prescribed  by  law. 
Thn  plaintiff's  attorney  may,  at  his  option,  by  an  indorsement 
upon  the  order,  or,  where  it  was  granted  by  the  court,  upon  the 
copy  thereof,  delivered  to  the  sheriff,  fix  a  time  within  which 
the  defendant  must  be  arrested.  In  that  case,  he  cannot  be  ar» 
rested  afterwards,  under  the  same  order. 
Go.  Pi-oc.,   part  of  S  183,   am'd.  Sec  |  680.    See  also  Rale  18. 

i  502.  [Am'd,  1H79.]  CoplcM  of  pnperM  to  be  delivered  to 
defendant;   oriKlnal*  to   he   flletl. 

The  order  of  arrost,  or,  where  it  was  gi anted  by  the  court,  a 
certified  copy  thereof,  subscril;ed  by  the  plaintiff's  attorney;  and, 
in  either  case,  the  papers  ui>()n  wliicli  the  (.ider  was  grante<I,  with 
the  undertaking,  if  any;  :  lust  be  delivered  to  the  sheriff,  who, 
v}mi\  arresting  the  defcMidant,  must  deliver  to  him  a  copy  thereof. 
The  [lapers,  upon  whi<'h  the  onler  was  .-rranted,  with  the  under- 
taking", i.  my.  must  ho  filed,  with  the  order  of  arrost.  or  a  certi- 
fied copy  th.M'cof,  at  the  time  prescribed  for  filing  the  same,  in  sec 
tlon  five  hundred  and  ninety  of  this  act. 

Id..  I  184.  ara'd  by  the  addition  of  the  last  9«nf.<»ce.  See  |  000.  See 
aim  Rule  4. 

9  fVG3.    ArreNt;  hoipv  made. 

The  sheriff  nnist  extt'ute  the  order  by  arresting  the  defendant, 
if  he  is  found  within   his  county,   and  keepij.g   him   in   custody, 
until  discharged  by  law. 
Id.,  Irst  dauae  of   {   186. 
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i  564.  [Am'dy  189S.1  General  provlBlon  «a  to  privlleare 
from  arrest;  dlacharare  of  pri-vtlesed  peraea. 

This  title  does  not  abridge  or  affect  a  privilege  fifom  arrest 
l^iveu  by  law,  or  a  right  of  action  for  a  breach  thereof.  A  privi- 
leged person  is  entitled  to  be  discharged  from  an-est,  where 
other  provisiun  is  not  made  therefor  by  law,  by  the  court,  or  a 
judge  tliereof;  or  by  the  county  judge  of  a  county  where  the 
arrest  was  made.  The  order  must  be  made,  upon  proof,  by  alli- 
davit.  of  the  facts  entitling  the  applicant  to  tne  discharge;  and 
the  nrreBt  and  discharge  are  not  a  bar  to  a  new  arrest,  after  the 
pririiege  has  ceased.  The  court  or  judge  may  make  the  order 
wiiliout  notice,  or  may  re(iuire  notice  to  be  given  to  the  sheriff, 
or  to  the  plaintiff,  or  to  both. 

L.    1893.   ch.  940. 

i  5«5.  [Repealed  by  L.  1909,  eh.  14.  See  Consolidated  Laws, 
tit.  Ciril  Rights  Law,  f  24.] 

I  n06.  Defendant  arreated  to  have  twenty  dAya  to  an- 
avrer. 

Except  where  an  order  of  arrest  can  be  granted  only  by  the 
court,  a  defendant,  arrested  before  answer,  has  twenty  days, 
after  the  arrest,  in  which  to  answer  the  complaint;  and  judgment 
must  l>e  stayed  accordingly. 

Sulwtitatod  for  part  of  Co.  Proc.,   f   183. 

S  ftG7.  fAm'd,  1877.1  \%'lien  application  to  be  made  to 
vacate  order  of  arrcat,  etc. 

Except  where  an  order  of  arrest  can  be  granted  only  by  the 
court,  a  defendant,  an-esfed  as  prescribed  in  this  title,  may,  at 
any  time  before  final  judgment,  or,  if  he  was  arrested  within 
twenty  days  before  final  judgment,  at  any  time  within  twenty 
days  after  the  arrest,  apply  to  vacate  the  order  of  arrest;  or  to 
reduce  the  amount  of  bail;  or  to  increase  the  security  given  by 
the  plaintiff;  or  for  one  or  more  of  those  forms  of  relief,  to- 
gether, or  in  the  alternative.  In  a  case  where  the  onlcr  of  arrest 
can  be  granted  only  by  the  court,  a  like  ai)plication  may  bo 
made,  at  any  time  within  twenty  days  after  the  arrest;  and  an 
application  to  increase  the  security  given  by  the  plaintiff,  may  be 
made  at  any  time  before  final  judgment. 

Id. 

I  568.  rAm'd,  1877.1  How  and  to  wbom  application  mnat 
be   made  I   oppoalnir  It  by  netv   proofa. 

An  application,  specified  in  the  last  section,  may  be  founded 
only  upon  the  papers  upon  which  the  order  was  granted;  in 
which  case,  it  must  be  made  to  the  court,  or,  if  the  order  was 
granted  by  a  judge  out  of  court,  to  the  same  judge,  in  court  or 
out  of  court,  and  with  or  without  noti<'e,  as  he  deems  proper; 
and  the  application  must  he  heard  upon  those  papers  only.  Or 
it  may  be  founded  up<m  proof,  by  nindavit,  on  the  part  of  the 
defendant;  in  which  case,  it  must  be  ma«le  to  the  court,  or.  if  the 
order  was  granted  by  a  judge  out  of  court,  to  any  judge  of 
the  court,  upon  notice,  and  it  may  be  opposed  by  new  proof, 
by  affidavit,  on  the  part  of  the  plnintiff,  tending  to  sustain  any 
ground  of  arrest  recited  in  the  order,  and  no  other,  unless  the 
defendant  relies  upon  a  discharcre  in  I)ankruptcy.  or  upon  a  dis- 
charge or  exoneration,  granted  in  insolvent  proceedings;  in  which 
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case,   the  plaintiff  may  show  any  matter  in  avoidance  thereof, 
whicn  he  might  show  upon  the  trial. 
Substitute  for  Co.    Proc.,    f   205. 

i  5CM).    I  Repealed,  1877.  J 

I  5TO.    [Repealed,  1877.] 

§  571.    [Repealed,  1S77.J 

{  572.  [Ani*d,  1877,  1HS2  and  1880.]  Sapersedeas,  nnleiiw 
defendant  Ik   eUarurcd   In  execntlon,  etc. 

Except  in  a  ease  where  an  order  of  arrest  can  he  granted  only 
by  the  court  if  the  plaintitf  unreasoujibly  delay  the  trial  of  the 
action  or  neglects  to  enter  judgment  therein  within  ten  days 
after  it  is  in  his  power  to  do  so,  or  nej^lecls  to  issue  execution 
against  the  person  of  the  defendant  within  ten  days  after  the 
return  of  the  execution  against  the  property,  and  in  any  event 
neglects  to  issue  the  same  within  three  months  after  the  entry 
of  the  judgment,  or  whenever  it  shall  appear  to  the  satisfaction 
of  the  eourt  that  the  plaintiff  in  an  acticm.  or  a  judgment  cred- 
itor in  a  judgment,  delays  the  enforcement  of  his  remedies 
therein  by  collusion,  or  for  the  purpose  of  allowing  the  debtor 
to  remain  in  prison  under  the  mandate  in  ar^y  other  action,  be- 
fore the  issuing  of  the  mandate  in  favor  of  such  creditor,  so 
as  to  produce  a  c(mtinued  and  extended  imprisonment  by  virtue 
of  the  separate  mandates  in  the  different  actions,  the  defendant 
must  ui)on  his  application,  made  upon  notice  to  the  plaintiff,  be 
discharged  from  custody  if  he  has  already  been  taken  under  the 
man<late  agninst  him  in  such  action:  or  if  he  has  not  yet  l)een 
impriscmed  therein,  be  relieved  from  impris<»nment  by  virtue  of 
such  mandate,  by  the  court  in  which  the  ac-tion  was  commenced, 
unless  reas(mable  cause  is  shown  why  the  application  should  not 
be  granted.  A  defendant  discharged  as  prescribed  in  this  section 
shall  not  be  arrested  upon  an  execution  issued  upon  the  judgment 
in  the  action. 

Co.  Proc..  part  of  |  288,  am'd ;  I..   18SC.  ch.  C72. 
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ARTICLES  THIRD. 

Discharging  the  defendant  upon  bail  or  depoHt;  jtutiflcation  of 
the  bail  and  disposition  of  the  depont. 

See.  578.  Defendant  to  be  dlacbarKed  on  ball  •r  deposit. 

574.  When  defendant  may  elect  to  give  ball,  etc.,  or  twnd  for  liberties. 

676.  Undertaking  of  the  bail;   what  to  contain. 

676.  Kxnmination  of  persona  offered  aa  bail. 

0T7.  Filing,  etc..  of  SMtperi;  plaintiff's  acceptance  or  rejection  of  bell. 

678.  Notice   of  jarladiction;   new   undertaking,   if  otber  ball  Is  glren, 

679.  QnallflcationB  of  bail. 

680.  Jnatiflcatlon   of  ball. 

681.  Allowance  of  bail. 

682.  Deposit  of  money   with   sheriff. 

683.  Payment  of   deposit  into  court  by  sheriff. 

684.  »ubfltUutiufr    Iiail     for    uepOBit. 
686.  How  deposit  disposed  of. 

686.  When  deposit  to  be  paid  to  a  third  person. 

687.  Sheriff,  when  liable  to  baU;  his  dlsefaane  fron  liability. 

688.  Proceedings  on  jadgment  against  sheriff. 

689.  BaU  llabte  to  sheriff. 

690.  FlUng  papers  if  ball  not  given. 

9  573.    Defendant  to  be  dlecKargrecl  on  ball  or  depoeit. 

The  defendant,  at  any  time  before  he  is  in  contempt,  where 
the  order  can  be  granted  only  by  the  court,  or,  in  any  other  case, 
at  any  time  before  execution  against  his  person,  must  be  dis- 
charged from  arrest,  either  upon  giving  bail,  or  upon  depositing 
the  sum  specified  in  the  order  of  arrest.  The  defendant  may 
give  bail,  or  make  the  deposit,  immediately  upon  his  arrest,  at 
any  hour  of  the  day  or  night;  and  he  must  have  reasonable  op- 
portunity to  see*  for  and  to  procure  bail,  before  being  committed 
to  jail. 

Co.  Proc.,   I  186,   am'd.    See  post,  §  1706. 

{  674.  \%'hon  defendant  may  elect  to  flrlve  ball,  etc.,  or 
bond    for    liberties. 

Where  the  defendant  is  actually  confined  in  the  jail,  by  vir- 
tue of  an  order  of  arrest,  and  final  or  interlocutory  judgment  has 
been  rendered  against  him  in  the  action,  but  an  execution  against 
his  person  has  not  been  issued,  he  may  elect,  either  to  give  a  bond 
for  the  liberties  of  the  jail,  or  to  give  bail  or  make  a  deposit,  as 
prescribed  in  this  article. 

§  67S.    Undertaklnir  of  tbe  ballp  -vrbat  to  contain. 

The  defendant  may  give  bail,  by  delivering  to  the  sheriff  a 
written  undertaking.  In  the  sum  specified  in  the  order  of  arrest, 
executed  by  two  or  more  sufllicient  bail,  stating  their  places  of 
residence  and  occupations,  to  the  following  effect: 

1.  If  the  order  of  arrest  could  be  granted  only  by  the  court, 
that  the  defendant  will  obey  the  direction  of**  court,  or  of  an 
appellate  court,  contained  in  an  order  or  a  judgment,  requiring 
him  to  perform  the  act  specified  in  the  order;  or,  in  default  of 
his  so  doing,  that  he  will,  at  all  times,  render  himself  amenable 
to  proceedings  to  punish  him  for  the  omission. 

2.  If  the  action  is  to  recover  a  chattel,  that  the  defendant  will 
deliver  it  to  the  plaintiff,  if  delivery  thereof  is  adjudged  in  the 
action,  and  will  pay  any  sum  recovered  against  him  in  the  action. 

•Error  in  engrossing  for  "seek."* 
***.Wocd  •**  the  "  omitted  by  error  in  engrosslqf* 
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3.  In  any  other  case,  that  the  defendant  will,  at  all  times, 
render  himself  amenable  to  any  mandate,  which  may  be  issued 
to  enforce  a  final  judgment  against  him  in  the  action. 

Substitute  for  Co.  Proc,  f  187. 

S  676.  [Am'd,  1870.1  Bxamlnatlon  of  peraona  oirer#4  a#> 
ball.  ,  

It  is  not  necessary  that  the  undertaking  shouM  be  appfWMi. 
or  accompanied  with  an  affidavit  of  justification  of  the  bail.  But 
the  officer,  taking  the  acknowledgment  of  the "  undertaking,  mast* 
If  the  sheriff  so  requires,  examine  under  oath,  to  a  rea8onabl<» 
extent,  the  persons  offering  to  become  bail,  concerning  their  prop- 
erty and  their  circumstances.  The  examination  must  be  reduced 
to  writing,  subscribed  by  the  bail,  and  attached  to  the  under- 
taking. 

From  2  R.  S.  380,  $  20  (2  Edm.  399). 

S  677.  rAm'd,  1870.1  Flllnflr,  etc.,  of  paper*)  plaintllPn 
aeoeptatioe  or  rejeofloti   of  ball. 

Within  three  days  after  bail  is  given,  the  sheriff  must  deliver  to 
the  plaintiff's  attorney  copies,  certified  by  him,  of  the  order  of  ar- 
rest, return  and  undertaking.  The  plaintiff's  attorney,  within  ten 
days  thereafter,  must  serve  upon  the  sheriff  .a  notice  that  he 
does  not  accept  the  bail:  otherwise  he  is  deemed  to  have  accepted 
them,  and  the  sheriff  is  exonerated  from  liability. 

Co.  Proc,  S  102,  am'd. 

{  678.  Notice  of  Jnatlflcatlon)  new  vndertaldns,  if  otber 
ball  Is  (gri^en. 

Within  ten  days  after  the  receipt  of  the  notice,  the  sheriff  or 
the  defendant  may  serve  upon  the  plaintiff's  attorney,  notice  of 
the  justification  of  the  same  or  other  bail,  specifying  the  place 
of  residence  and  occupation  of  each  of  the  latter,  before  a  judge 
of  the  court,  or  a  county  judge,  at  a  specified  time  and  place;  the 
time  to  be  not  less  than  five  nor  more  than  ten  days  thereafter, 
and  the  place  to  be  within  the  county  where  one  of  the  bail  re- 
sides, or  where  the  defendant  was  arrested.  If  other  bail  are 
given,  a  new  undertaking  must  be  executed,  as  prescribed  in  sec- 
tion 575  of  this  act. 

Id.,  S  193,  am'd. 

K  670.    Quail flcatlona  of  ball. 

The  qualifications  of  bail  are  as  follows: 

1.  Each  of  them  must  be  a  resident  of,  and  a  householder  or 
freeholder  within  the  State. 

2.  Each  of  them  must  be  worth  the  sum  specified  in  the  order 
of  arrest,  exclusive  of  property  exempt  from  execution;  but  the 
ju'lge,  on  justification,  may  allow  more  than  two  bail  to  justify, 
severally,  in  sums  less  than  that  specified  in  the  order,  if  the 
whole  justification  is  equivalent  to  that  of  two  sufficient  bail. 

Id.,  1  104,  am'd. 

»  680.    Jaatlflcatlon  of  ball. 

For  the  purpose  of  justification,  each  of  the  bail  must  attend 
before  the  judge,  at  the  time  and  place  mentioned  in  the  notice, 
and  be  examined  on  oath,  on  the  part  of  the  plaintiff,  touching 
his  sufficiency,  in  such  manner  as  the  judge,  in  his  discretion, 
thinks  proper.  The  judge  may,  in  his  discretion,  adjourn  the 
examination  from  day  to  day,  until  it  is  completed:  but  such  an 
adjournment  must  always  be  to  the  next  judicial  day,  unless  by 
consent  of  parties.  If  required  by  the  plaintiff's  attorney,  the 
examination  must  be  reduced  to  writing,  and  subscribed  by  the 
bail. 

Co.  Proc.,  S  105,  am'd. 
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i  SSI.    Allowance  of  ball. 

If  the  judge  finds  the  bail  sufflbient,  he  must  annex  the  exami- 
nation to  the  undertaking?,  indorse  his  allowance  thereon,   and 
cause  them  to  bo  filed  -with  the  clerk.     The  sheriff  is  thereupon 
exonerated  from  liability. 
Id.,  f  196,  am'd.     See  post,  S  1705. 

§  582.  [Am'd,  J&04.]     Deposit  of  moaejr  with  aberlir. 

A  defendant,  or  other  person  arretstcd  6r  attached  on  civil 
process,  who  is  entitled  to  release  on  bail,  or  to  jail  liberties 
ou  girinj?  the  undertaking  required  by  section  one  hundred  and 
fifty  of  this  act,  may  instead  of  giving  bail,  or  such  undertak- 
ing, deposit  with  the  sheriff  the  sum  specified  in,  or  endorsed 
upon  such  process,  or  which  might  be  required  in  such  undor^ 
taking.  The  sheriff  must  thereupon  give  the  prisoner  a  certifi- 
cate of  the  deposit-  and  discharge  him  from  custody.  A  dei)OKit 
so  made  in  lieu  of  an  undertaking  for  jail  liberties  must  be 
applied,  under  direction  of  the  court,  in  satisfactioit  of  any  judg- 
ment for  escape  of  the  prisoner  from  such  liberties  and  in 
payment  of  any  expense  incurred  in  the  defense  of  an  action 
for  such  escape,  and  thereafter  the  surplus,  if  any,  and  in  case 
there  has  been  no  such  escape,  the  whole,  of  such  deposit  must 
be  refunded  to  the  prisoner  or  his  representative,  and  in  case 
of  a  deposit  in  lieu  of  bail  qq  attachment  against  the  person, 
it  shall  abide  the  disposition  of  the  court,  or  a  judge  thereof, 
or  a  county  judge. 
Id.,  i  197,  am*d;  L.  1004,  cb.  884.    In  effect  April  26,  1904. 

f  583.  Payment  of  deposit  Into  court  by  sheriff. 

The  sheriff  must,  within  four  days  after  the  deposit,  pay  it  into 
court.  He  must  take,  from  the  officer  receiving  it,  two  certifi- 
cates of  the  payment,  one  of  which  he  must  deliver  to  the  plain- 
tiff, and  the  other  to  the  defendant.  For  a  default  in  making  the 
payment,  the  official  bond  of  the  slieriff  may  be  prosecuted,  as  in 
any  other  case  of  delinquency. 
Id.,  1  198. 

I  584.    Snbstltntlnsr  ball  for  deposit. 

If  money  is^  df»posited,  as  prescribed  in  the  last  two  sections, 
bail  may  be  given,  and  may  justify  upon  notice,  at  any  time  be- 
fore the  expiration  of  the  right  to  be  discharged  on  bail.  There- 
upon the  judge,  before  whom  the  justification  is  had,  must  direct, 
in  the  order  of  allowance,  that  the  money  deposited  be  refunded 
to  the  defendant  or  his  representative,  and  it  must  be  refunded 
accordingly. 
Id.,  i  199,  am'd. 

5  58S.    How  deposit  disposed  ol. 

If  money  deposited  is  not  refunded,  as  prescribed  in  the  Inst 
section,  it  is,  in  a  case  where  the  order  of  arrest  could  be  granted 
only  by  the  court,  subject  to  the  direction  of  the  court,  as  justice 
requires,  before  and  after  the  judgment.  In  any  other  case,  if 
it  remains  on  deposit,  when  final  judgment  is  rendered  for  the 
plaintiCF.  it  must  be  applied,  under  the  direction  of  the  court,  in 
satisfaction  of  the  judgment,  and  the  surplus,  if  any,  must  be  re- 
funded to  the  defendant,  or  his  representative.  If  the  final  judg- 
ment is  for  the  defendant,  or  the  action  abates  or  is  discontinued, 
the  sum  deposited,  and  remaining  unapplied,  must  be  refunded  to 
the  defendant  or  his  representative. 
Sobttltote  tot  Co.  ProC.,  9  200. 
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S  580.    When  deposit  to  be  paid  to  a  tblrd  per«on. 

At  any  time  before  the  deposit  is  paid  into  court,  the  defendant 
may  deliver  to  the  sheriff  a  written  direction,  to  pay  it  to  a  third 
person,  therein  specified,  in  the  event  that  the  defendant  be- 
comes entitled  to  a  return  thereof;  but  without  expressing?  any 
other  contingency.  The  direction  must  be  acknowledged  or 
proved,  and  certified,  in  like  manner  as  a  deed  to  be  recorded; 
and  the  sheriff  must  deliver  it  to  the  officer  who  receives  the  de- 
posit, who  must  note  the  substance  thereof,  with  the  entries  of 
the  deposit,  in  his  books,  and  upon  the  two  certificates  of  pay- 
ment into  court.  The  money  thus  deposited  is  deemed  the  prop- 
erty of  the  third  person,  subject  to  the  plaintiflTs  interest  therein, 
and  subject  to  the  rights  of  a  creditor  of  the  defendant,  where 
the  direction  was  given  for  the  purpose  of  hindering,  delaying,  or 
defrauding  creditors.  The  money,  or  the  residue  thereof,  must 
be  paid  to  the  third  person,  where,  by  the  provisions  of  the  last 
two  sections,  it  is  required  to  be  refunded  to  the  defendant,  or  his 
representative. 

X  687.  rAm'd,  1877.1  Sberlff,  wben  liable  as  ball;  bla  dis- 
chargre  from  liability. 

If,  after  the  defendant  is  arrested,  he  escapes  or  is  rescued,  or 
th'*  bail,  if  any,  given  by  him,  do  not  justify,  when  they  are  not 
accepted,  or  if  the  sheriff  fails  to  pay  the  deposit  into  court  as 
required  by  section  583  of  this  act,  the  sheriff  is  liable  as  bail. 
But  the  sheriff  may,  except  in  an  action  to  recover  a  chattel,  dis- 
charge himself  from  liability,  by  the  giving  and  justification  of 
bail,  as  follows: 

1.  If  the  case  is  one  where  the  order  could  be  granted  only  by 
the  court,  at  any  time  before  the  court  directs  the  performanct 
of  the  act  specified  in  the  order. 

2.  In  any  other  case,  at  any  time  before  an  execution  is  issued 
against  the  person  of  the  defendant,  upon  a  judgment  in  the 
action. 

Oo.  Proc,  I  201,  airfd. 

S  688.    Pro<^eedlii|Dra  on  Jadflrment  aipalnst  aberlff. 
If  judgment  is  recovered  against  the  sheriff,  upon  his  liability 
as  bail,  and  an  execution  thereon  is  returned  wholly  or  partly 
unsatisfi^,  the  official  bond  of  the  sheriff  may  be  prosecuted,  as 
in  any  other  case  of  delinquency. 

Id.,  s  202. 

S  589.    Ball  liable  to  •beriff. 

The  bail  taken  upon  the  arrest,  unless  they  justify,  or  other 
bail  are  given  and  justify,  are  liable  to  the  sheriff  for  all  dam- 
ages, which  he  sustains  by  reason  of  the  omission. 

Id.,  8  203. 

{  690.  rAm*d,  1870.1'  Flllnsr  papers  if  ball  not  ipiT'en. 
Within  ten  days  after  the  defendant  is  arrested,  if  he  does 
not  give  bail,  or  if  he  gives  bail,  within  ten  days  after  the  justifi- 
cation of  the  bail,  the  sheriff  must  file  with  the  clerk  the  order 
of  arrest,  or,  where  it  was  granted  by  the  court,  the  certified 
copy  thereof  delivered  to  him,  with  his  return  thereupon  in- 
dorsed, the  papers  upon  which  the  order  of  arrest  was  granted, 
and  the  undertaking  given  on  the  part  of  the  plaintiff.  Where 
an  order  of  arrest,  directing  the  arrest  of  two  or  more  defend- 
ants,  has  been  executed  as  to  one  or  more,  but  not  as  to  all  of 
them,  the  sheriff  may  file  a  copy  of  the  order  of  arrest,  instead 
of  the  original. 

8ee  H  661,  562.    See  alBO  Rule  4. 
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ARTICLES  FOURTH. 

Charging  and  discharging  haih 

8*c.  SOI.  When  defendant  may  be  surrendered. 

002.  How  anrrender  to  be  made;  exoneration  of  ball  tlxireapon. 

608.  Ball  max  arrest  defendant. 

604.  Volnntary  surrender;    eioueratlon  of  ball  tbereapon. 

fi05.  Rlgfats,  etc..  of  sheriff  who  Is  Uable  aa  ball. 

50<S.  Ball;   how  pro<*e(>ded   against. 

507.  Certain  executions  necessary  before  action  against  ball. 

508.  Duty  of  sheriff  on  such  executions. 
S90.  Defences  In  action   against  ball. 

000.  Relief  of  ball  where  principal  to  imprisoned  on  criminal  charge. 

001.  Ball  exonerated  by  death,  etc. 

%  591.    "When  defendant   may  be  surrendered. 

Except  in  an  action  to  recover  a  chattel,  the  bail  may  Burrender 
the  defendant  in  their  own  exoneration,  or  the  defendant  may 
surrender  himself  in  exoneration  of  the  bail,  before  the  expira- 
tion of  the  time  to  answer,  in  an  action  against  them.  The  sur- 
render must  bo  made  to  the  aherlflf  of  the  county,  where  the  de- 
fendant was  arrested. 

Oa   Proc.,  S  188,  ilrst  and  last  clauses,  am'd. 

f  5d2.  Ho-w^  surrender  to  be  made)  exoneration  of  ball 
thereupon. 

Where  the  bail  surrender  the  defendant,  the  surrender  must  be 
made  in  the,  following  manner: 

1.  They  must  take  the  defendant  to  the  sheriff,  and  require  him, 
in  writing,  to  take  the  defendant  into  his  custody. . 

2.  A  certified  copy  of  the  undertaking  of  the  bail  must  be  de- 
livered to  the  sheriff,  who  must  detain  the  defendant  In  his  cus- 
tody thereupon,  as  upon  the  original  mandate,  and  must  by  a 
certificate  in  writing,  acknowledge  the  surrender.  Uj)on  the  ap- 
plication of  the  bail,  made  upon  notice  to  the  i>lain tiff's  attorney, 
and  upon  production  of  the  sheriff's  certificate  and  a  copy  of  the 
undertaking,  a  judge  of  the  court,  or  the  county  judge  of  the 
county  where  the  action  is  triable,  may  make  an  order,  directing 
that  the  bail  be  exonerated.  On  filing  the  order  and  the  papers 
ufed  on  the  application  therefor,  the  bail  are  exonerated  ac- 
cordingly. 

Id.,   part   of   i    188,    am'd. 

9  R93.    [Ana'd,  1877.]      Ball  mar  arrest  defendant. 

For  the  purpose  of  surrendering  the  defendant,  the  bail,  at  any 
place  or  at  any  time  before  they  are  finally  charged,  may  them- 
selves arrest  him,  or.  by  a  written  authority,  indorsed  on  a  cer- 
tified copy  of  the  undertaking,  may  empower  another  person  to 
do  so,  and  one  or  more  of  the  bail  may  thus  arrest  and  surrender 
the  defendant,  although  the  others  do  not  join  with  him  or  them, 
for  that  purpose. 

Id.,  i  189,  am'd. 

S  504.  Voluntary  surrender;  exoneration  of  ball  there- 
upon. 

Where  the  defendant  surrendorH  himsolf  in  exoneration  of  his 
bail,  he  must  present  himself  to  the  sheriff,  and  rcviuire  the  sheriff, 
in  writing,  to  take  him  Into  custody,  in  exoneration  of  his  bail. 
The  sheriff  must  detain  him  accordingly,  as  prescribed  in  sub- 
diyi9ioa  i^^ond  pf  section  592  of  this  act;  and,  if  requested  by  tl^e 
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bail,  at  any  time  after  the  surrender,  the 'Sheriff  must,  by  a  cer- 
tificate in  writing,  acknowiedRe  the  surrender.  An  order  for  ex- 
oneration of  the  bail  may  be  procured,  as  prescribed  in  section 
592  of  this  act. 

§  696.  Rlgrhts,  etc.,  of  iilierlir  -vrho  In  liable  for  bail. 

Where  the  sheriff  is  liable  as  baU,  he  has  all  the  rights  and 
privileges,  and  is  subject  to  all  the  duties  and  liabilities  of  bail; 
and  bail  given  by  him,  in  order  to  discharge  himself  fronx  lia- 
bility, must  be  regarded  as  the  bail  of  the  defendant  in  the  ac- 
tion. But  this  section  does  not  apply  to  an  action  to  recover  a 
chattel;  or  to  a  case  where  a  defence  arises  to  an  action  against 
the  bail,  in  conseque'nce  of  an  act  or  omission  of  the  sheriff. 

§  696.  Bail;  bow  proceeded  aurainnt. 

In  case  of  failure  to  comply  with  the  undertaking,  the  bail  may 
be  proceeded  against  by  action,  and  not  otherwise. 

Co.  Proo.,  1 190. 

S  697.  Certain  execationa  neoessary  before  aotloa 
asralnat  ball. 

An  action  may  be  brought,  as  prescribed  in  the  last  section,  in 
a  case  where  the  order  of  arrest  could  be  granted  only  by  the 
court,  at  any  time  after  the  bail  have  failed  to  comply  with  their 
undertaking.  Where  the  undertaking  was  given  in  an  action  to 
recover  a  chattel,  an  action  may  be  brought  therei;pon,  at  any 
time  after  the  return,  wholly  or  partly  unsatisfied,  of  an  execution 
for  the  delivery  of  the  possession  of  the  chattel,  with  respect  to 
which  the  order  of  arrest  was  granted.  In  any  other  case,  an  ac- 
tion cannot  be  brought,  as  prescribed  in  the  last  section,  until 
the  following  requisites  have  been  complied  with: 

1.  An  execution,  against  the  property  of  tlie  defendant,  must 
have  been  issued  to  the  sheriff  of  the  county  in  which  he  was 
arrested,  and  returned  by  that  sheriff,  wholly  or  partly  un- 
satisfied. 

2.  An  execution,  against  the  person  of  the  defendant,  must 
have  been  issued  to  the  same  sheriff,  and  by  him  returned,  not 
less  than  fifteen  days  after  its  receipt,  to  the  effect  that  the  de~ 
fendant  oould  not  be  found  within  his  county. 

2  B.  S.  382, 1 31  (2  Edm.  897).  am'd. 

§  698.  Daty  of  wherlff  on  aneb  execatlona. 

The  sheriff  must  dilijsrently  endeavor  to  enforce  an  execution 
issued  and  delivered  to  him,  as  prescribed  in  the  last  section,  not- 
withstanding any  direction  he  may  receive  from  the  plaintiff,  op 
his  attorney. 

Id..  182. 
I  699.  Defences  In  action  aaralnat  ball. 

In  an  action  against  bail,  it  is  a  defence,  that  an  execution, 
against  the  property,  or  against  the  person,  of  the  defendant  in 
the  original  action,  was  n(>t  issued,  as  prescribed  in  section  five 
hundred  and  ninely-sovon  of  this  art;  or  that  it  was  not  issued  in 
sufficient  time  to  enable  the  shrriff  to  enforce  it;  or  that  a  direc- 
tion was  given,  or  other  fraudulent  or  collusive  means  were  used, 
by  the  plaintiff  or  his  attorney,  to  prevent  the  service  thereof. 
Id.,  f  88,  am'd. 
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$  600.  Relief  of  iMil  -wliere  principal  is  imprisoned  on 
erimlnal  clinrire- 

If  the  defendant  in  the  original  action,  after  his  discharge  upon 
bailf  is  imprisoned,  either  within  or  without  the  State,  upon  a 
criiaiDal  diarge,  or  a  conviction  of  a  criminal  o£fence,  the  court, 
in  which  an  action  against  the  bail  is  pending,  may,  before  the 
expiration  of  the  time  to  answer,  and  upon  notice  to  the  adverse 
party,  make  such  an  order  for  the  relief  of  the  bail,  as  justice  re- 
quires. 
L.  1849,  cb.  331,  f  4  (4  Edm.  554),  sabetltute  for  Oo.  Proo.,  1 191 

S  601.  Baft  exonerated  by  deatli,  ete. 

Ehccept  in  an  action  to  recover  a  chattel,  the  bail  must  be  ex- 
onerated where  either  of  the  following  events  occurs,  before  the 
expiration  of  the  time  to  answer  in  an  action  against  them: 

1.  nie  death  of  the  original  defendant. 

2.  His  legal  discharge  from  the  obligation  to  render  himself 
amenable  to  the  process,  direction,  or  proceedings,  with  respect 
to  which  the  undertaking  of  the  bail  was  made. 

3.  His  surrender  to  the  sheriff  of  the  county  where  he  was 
arrested,  as  prescribed  in  this  article. 

Where  either  event  occurs,  after  the  commencement  of  the  ac- 
tion against  the  bail,  the  court  may,  in  its  discretion,  impose  the 
payment  of  the  plaint lff*s  costs  and  expenses,  incurred  after  the 
return  of  the  execution  against  the  person,  as  a  condition  of 
allowing  the  exoneration.  And  the  court  may,  by  an  order,  made 
upon  notice  to  the  adverse  party,  grant  such  further  time  as 
it  deems  just,  aft6r  answer,  for  the  surrender  of  the  original  de- 
fendant. In  that  case,  his  surrender,  within  the  time  so  granted, 
has  the  same  effect,  as  if  it  had  been  made  before  answer. 
Satetttate  for  2  B.  8.  S8C,  II 16  and  84,  and  Co.  Proo.,  f  191. 
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§§  601MH  INJUNCTION.  e.  7.  t.  3,  a.  1 

TITI<E  H. 

Injunction. 

Article  1.  Gates  where  an  Injunction  may  be  granted;  granting  and  aerrlc*  of 
an  Injunction  order. 
2.  Security. 
8.  Vacating  or  modifying  an  Injunction  order. 

ARTICIiB   FIRST. 

Cases  where  an  injunction  may  he  granted;  granting  and  service 
^  of  an  injunction  order. 

Sec.  602.  Writ  of  injunction  abolished,  and  order  lubetltuted. 

603.  Injunction,  when  the  right  thereto  dependa  upon  the  nature  of  th* 

action. 

604.  Id.:  when  the  right  thereto  depends  upon  extrinsic  facts. 
606.  Restrictions  upon  Injunction  to  restrain  State  ofBcers. 

606.  By  whom  injunction  granted  In  other  cases. 

607.  Proof  necessary  to  procure  Injunction. 

608.  At  what  time  the  order  may  be  granted. 

609.  When  notice  required  or  not  required.      Injonction  pending  an  ap- 

plication. 

610.  Order  must  recite  grounds;  serylce  of  order. 

i  WKi,  Writ  of  injnnotion  abolislied,  a»d  order  substi- 
tuted. 

The  writ  of  injunction  has  been  abolished.     A  temporary  in- 
junction may  be  granted  by  order,  as  prescribed, in  this  article. 
Part  of  Co.  Proc.  I  218.  am'd- 

§  603.  Injunction,  irlien  tlie  rigrlit  tl&ereto  depends  npom 
tbe  nature  of  tlie  action. 

Where  it  appears,  from  the  complaint,  that  the  plaintiff  de- 
mands and  is  entitled  to  a  judgment  against  the  defendant, 
restraining  the  commission  or  continuance  of  an  act,  the  commis- 
sion or  continuance  of  which,  during  the  pendency  of  the  action, 
would  produce  injury  to  the  plaintiff,  an  injunction  order  may  be 
granted  to  restrain  it.  The  case,  provided  for  in  this  section,  is 
described  in  this  act,  as  a  case,  where  the  right  to  an  injunction 
depends  upon  the  nature  of  the  action. 

Co.   Proc.,   i  210,   first   clause,   am'd. 

§  e04.  [Am'd,  1877.]  Id.)  wlien  tlie  riffbt  tbereto  depends 
npon    extrlnaic    facta. 

In  either  of  the  following  cases,  an  injunction  order  may  also  be 
granted  in  an  action: 

1.  Where  it  appears,  by  affidavit,  that  the  defendant,  during 
the  pendency  of  the  action,  is  doing,  or  procuring,  or  suffering  to 
be  done,  or  threatens,  or  is  about  to  do,  or  to  procure,  or  suffer 
to  be  done,  an  act,  in  violation  of  the  plaintiff's  rights,  respecting 
the  subject  of  the  action,  and  tending  to  render  the  judgment  in- 
effectual, an  injunction  order  may  be  granted  to  restrain  him 
therefrom. 

2.  Where  it  appears,  by  affidavit,  that  the  defendant,  during 
the  pendency  of  the  action,  threatens,  or  is  about  to  remove,  or 
to  dispose  of  his  property,  with  intent  to  defraud  the  plaintiff,  an 
injunction  order  may  be  granted,  to  restrain  the  removal  or  dis- 
position. 

Substitnted  for  the  remainder  of  Co.  Proc.,  S  219, 
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I  tfUO.  lAm'd,  1M»5.]  Kestrlctiona  upon  Injnnetion  to 
restrain  State  olttcera. 

Where  a  duty  is  imposed  by  statute  upon  a  State  officer,  or 
board  of  State  officers,  au  iu junction  order  to  restrain  him  or 
them,  or  a  person  employed  by  him  or  them,  from  the  perform- 
ance of  that  duty,  or  to  prevent  the  execution  of  the  statute, 
shall  not  be  granted,  except  by  the  supreme  court,  at  a  term 
thereof,  sitting  in  the  department  in  which  the  officer  or  board  is 
located,  or  the  duty  is  required  to  be  performed;  and  upon  notice 
of  the  application  therefor  to  the  officer,  board,  or  other  person  to 
be  restrained. 

L..  1886,  eh.  946. 

S  eOfl.  By  wliom  injunetlon  mranted  In  otlier  caae«. 

Except  where  it  is  otherwise  specially  prescribed  by  law,  an 
injunction  order  m«y  be  granted  by  the  court  in  which  the  action 
is  brought,  or  by  a  judge  thereof,  or  by  any  county  judge;  and 
where  it  is  granted  by  a  judge,  it  may  be  enforced  as  the  order 
of  the  court. 

Co.  Froc.,  part  of  |  218.    See  U  1787,  1802,  1800. 

S  e07.  [Am'd,  1877.]  Proof  neoeaaary  to  procure  In- 
JvBctlon. 

The  order  may  be  granted,  where  it  appears  to  the  court  or 
judge,  by  the  affidavit  <  t  the  plaintiff,  or  any  other  person,  that 
sufficient  grounds  exist  therefor. 
Id.,  part  of  9  220,  am'd. 

S  e08.  [Am'd,  1877.]  At  wliat  time  the  order  may  be 
irranted. 

The  order  may  be  granted  to  accompany  the  summons,  or  at 
any  time  after  the  commencement  of  the  action  and  before  final 
judgment. 

Id.,  remainder  of  |  220. 

I  609.  "When  notice  reanlred  or  not  required.  Injane- 
tlon  peadiniT  an  appllcatloa. 

The  order  may  be  granted,  upon  or  without  notice,  in  the  dis- 
cretion of  the  court  oi*  judge,  unless  the  defendant  has  answered;  ' 
in  which  case,  It  can  be  granted  only  upon  notice,  or  an  order  to 
show  cause.  Where  an  application  for  an  injunction  is  made 
upon  notice,  or  an  order  to  show  cause,  either  before  or  after 
answer,  the  court  or  judge  may  enjoin  the  defendant,  until  the 
hearing  and  decision  of  the  application. 

Id.,  |§  221  and  223,  consolidated. 

S  610.    Order  mnat  recite  irroanda;  aervlce  of  order. 

The  injunction  order  must  briefly  recite  the  grounds  for  the  in- 
junction. Where  it  is  granted  by  the  court,  it  must  be  served  by 
deliTering  a  certified  copy  thereof;  where  it  is  granted  by  a  judge, 
it  mnst  be  served  by  showing  the  o  iginal  order,  and  delivering  a 
copy  thereof.  Service  of  the  order,  upon  a  corporation,  may  be 
made  as  proscribed  in  this  act,  for  making  personal  service  of  a 
summons  upon  a  corporation.  Copies  of  the  papers,  upon  which 
the  order  was  granted,  mnst  be  delivered  with  the  copy  Qt  the 
order. 

U  to  aerrlce  od  eorpvaUons,  Ma  ante,  ||  481  and  482.    See  alao  Bales  4,  IS. 
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ARTICIiB  SECOND. 

Sceariiy^  • 

Sec.  611.  Security,  on  staying  proceedings  io  an  actton,  before  trIaL 
612.  1(1.;  alter  trial,  and  before  judgment. 
013.  Id.;   alter  Judgment. 

614.  Money  deposited   may  be  paid  over. 

615.  Liiuei taking   to   be   cancelled   thereupon. 

016.  Security     on    staying   proceedings    after    rerdlct,    in  ej«ctm«ilt  ot 

dower. 
617.  Id.;  damages  to   include  waste. 
61d.  Deposit   may  be  dispensed  with. 

619.  Undertaking  and  deposit;  when  dispensed  with. 

620.  Security  in  other  cases. 

621.  Special  cases  excepted. 

622.  [Kepealcu.j 

628.  Damages;   how  ascertained. 

624.  DGmages  sustained   by  a   third  person. 

626.  Action   on   the    undertaking. 

§  611.  Security,  on  ataylnflr  procoedtniT*  in  an  nctioa^ 
before    trial. 

An  iiijniiction  order  shall  not  be  granted,  to  stay  the  trial  of  an 
action,  in  which  the  complaint  demands  judgment  for  a  sum  of 
money  only,  after  issue  has  been  joined  therein,  unless  the  party 
api^lying  therefor  gives  an  undertaking  to  the  party  enjoined, 
with  suHicient  sureties,  to  the  effect,  that  he  will  pay  to  the  party 
enjoined,  or  his  representative,  all  damages  and  costs,  which  may 
be  recovered  by  him  in  the  action  stayed  by  the  injunction,  not 
exceeiiing  a  sum,  specified  in  the  undertaking;  and,  also,  all  dam- 
ages and  costs  that  may  be  awarded  to.  him,  in  the  action  in 
which  the  injunction  order  is  granted. 
2  R.  S.  188,  §  130  (2  Edm.  196). 

f  012.    Id.  I  after  trial,  and   before  Jadipment. 

An  injunction  order  shall  not  be  granted,  to  stay  proceedings 
in  an  action  specified  in  the  last  section,  after  verdict,  report,  or 
decision,  and  oefore  final  judgment  thereupon,  unless  a  sum  of 
money,  sufficient  to  cover  the  sum  awarded  by  the  verdict,  report, 
or  decision,  and  the  costs  of  the  action,  is  first  paid,  by  the  party 
applying  for  the  injunction  into  the  court,  in  which  his  action  is 
commenced,  or  an  undertaking  for  the  payment  thereof,  with  in- 
terest, is  given,  as  prescribed  in  this  article. 
Id.,  I  140,  am'd. 

§  613.    [Am'd,  1877.3     I^-l  after  Jndarment. 

An  injunction  order  shall  not  be  granted,  to  stay  proceedings 
upon  a  judgment  for  a  sum  of  money,  unless  the  following  requi- 
sites are  complied  with,  by  the  party  applying  th  rofo"  : 

1.  The  full  amount  of  the  judgment,  inclnding  interest  and 
costs,  must  be  paid  by  him.  into  the  court  in  which  his  action  is 
commenced:  or  an  undertaking  in  lieu  thereof  must  be  given,  as 
prescribed  in  this  article. 

2.  FTe  must  also  give  an  undertaking,  with  sufficient  sureties,  to 
pay  to  the  party  enjoined,  all  damages  and  costs,  which  may  bo 
awarded  to  him  by  the  court,  in  the  action  in  which  the  injunction 
order  is  granted;  not  exceeding  a  sum,  specified  in  the  under- 
tplxing. 

Id.,  i  141. 

128 


c  ^,  t.  3,  a.  1>  INJUNCTION.  Sfi  $U  I 

I  II14.  ^on^T  deposited  majr  be  pqild  over. 

Money  paid  into  court,  as  prescribed  in  the  last  tWO  sections 
may  be  paid  over,  by  the  direction  of  the  court,  to  the  party 
whose  proceedings  are  stayed,  upon  his  giving  an  nndertaking'  to 
the  people  of  the  State,  with  su&cient  sureties,  in  a  sttm  fixed  by 
the  eourt^  to  pay  the  money  and  interest,  or  any  part  thereof,  as 
directed  in  the  order  or  judgment  of  the  court. 
1  B.  8.  181  a  Urn.  li^  I  142,  aa'd. 

I  eiB.  UndertalLla*  to  be  cancelled  tberevipon. 

Where  money  so  paid  into  court  has  been  paid  over  to  the  party 
whose  proceedings  are  stayed,  if  the  final  decision  of  the  action. 
In  which  the  injunction  order  is  granted,  is  against  the  party 
obtaining  it,  the  court  must  give  such  directions,  as  justice  re- 
quires, with  respect  to  cancelling  the  undertaking  given  by  the 
successful  party;  making  perpetual  the  injuiiction  staying  celkM^ 
tion  of  the  judgment;  and  t«auiring  the  judgment  to  be  dis- 
charged of  record. 

U..  I  Itt. 

I  616.  Security  o»  stayia*  proceedlaffs  after  Terdict,  Im 
•Jeetmemt  or  dovrer. 

An  injunction  order  shall  not  be  granted,  to  stay  proceedings  in 
an  action  of  ejectment,  or  for  dower,  after  verdict,  report,  or  deci- 
sion, unless  the  party  applying  therefor  gives  an  undertaking, 
with  sufficient  sureties,  to  pay  to  the  party  enjoined,  or  his  repre- 
sentative, all  damages  and  costs,  not  exceeding  a  sum  specifiea  In 
the  undertaking,  which  may  be  awarded  to  him,  in  the  action 
wherein  the  injunction  was  granted. 
Id..  I  144^  smU 

S  61T.  Id.  I  damaires  to  inolvde  waste. 

Where  an  undertaking  is  given,  as  prescribed  in  the  last  sec- 
tion, the  damages  to  be  paid,  upon  the  vacating  of  the  injunction 
order,  or  the  decision  of  the  action  against  the  party  obtaining  it, 
include,  not  only  the  reasciiable  rents  and  profits  of  the  real  prop- 
erty, recovered  by  the  verdict,  report,  or  decision,  but  all  waste 
oommittod  upon  the  property,  after  the  granting  of  the  injunction. 

U.,  I  Itf .   8m  S  028,  post. 

I  ei8.  Deposit  B&ay  be  dispensed  witb. 

In  a  case  where  money  is  required  by  the  foregoing  sections 
of  this  article,  to  be  paid  into  court,  the  court  or  judge  may  dis- 
pense with  the  payment,  and  may  require  the  party  to  give,  in 
lieu  thereof,  an  undertaking,  with  two  or  more  sureties,  to  pay 
the  sum  specified,  with  interest,  as  directed  by  the  court.  If  an 
undertaking  is  required,  in  addition  to  the  deposit,  both  under- 
taking may  be  contained  in  the  same  instrument,  at  the  election 
of  the  party  applying  for  the  injunction. 

I(L.  §  146.  sm'd. 

§  619.  Undertalcinff  and  deposit!  -wbea  diapenped  wItb. 

The  foregoing  sections  of  this  article  do  not  apply  t6  a  ease, 
where  an  injunction  order  is  applied  for,  to  stay  proceedings  in 
another  action,  on  the  ground  that  a  judgment,  verdict,  report,  or 
decision  therein  was  obtained  by  actual  fraud.  In  that  case,  the 
court  or  judge  granting  the  injunction  order  may  dispense  with 


g§  «»-a5  INJUNCTION.  c.  7.  t.  2,  a.  d 

the  deposit  of  money,  or  the  execution  of  an  andertakini^  except 
as  prescribed  in  the  next  section. 

a  R.  8. 18S  (2  Bdm.  IM),  1 147,  am'd. 

§  820.  [Am*d,  18TT.]     Secnrltr  I»  otber  ease*. 

Where  special  proyision  is  not  9therwise  made  by  law  for  the 
security  to  be  given  upon  an  injunction  order,  the  party  applying 
therefor  must  give  an  undertaking,  executed  by  him,  or  by  one  or 
more  sureties,  as  the  court  or  judge  directs,  to  the  effect  that 
the  plaintiff  will  pay  to  the  party  enjoined,  such  damages,  not  ex- 
ceeding a  sum,  specified  in  the  undertaking,  as  he  may  sustain  by 
reason  of  the  injunction,  if  the  court  finally  decides  that  the 
plaintiff  was  not  entitled  thereto^ 
Co.  Proc . ,  the  flrat  Mntenoe  of  f  229. 

f  821.  Bpeelal  emm^m  excepted. 

The  foregoing  provisions  of  this  afticle  do  not  affect  any 
special  statutory  proyision^  whereby  security  upon  granting*  an 
injunction  order  may  be  dispensed  with,  in  a  particular  case,  or 
the  security  to  be  given  in  a  particular  case  is  otherwise  regulated. 

i  822.  [Rcfpealed,  IWIl.] 

i  823.   [Am*d^  1877.}     Damaffes,  Itovr  ascertained. 

The  damages,  austained  by  reason  of  an  injunction,  may  b« 
ascertained  and  determined  by  the  court,  or  by  a  referee,  ap- 
pointed by  the  court,  or  by  a  writ  of  inauiry,  or  otherwise,  as  the 
court  shall  direct;  and  the  decision  of  the  court  thereupon,  or  an 
order  confirming  the  report  of  the  referee,  is  conclusive,  as  to  the 
amount  of  those  damages,  upon  all  the  persons  who  have  exe- 
cuted the  undertaking,  unless  it  is  reversed  upon  appeal.  The 
court  may,  in  its  discretion,  direct  that  the  sureties  have  notice  of 
the  hearing,  or  of  an  appeal,  and  may  prescribe  the  time  and 
manner  of  giving  them  notice. 
Co.  Proc.  lut  MntencM  of  H  222  and  ZU,  and  part  of  1 14B,  2  R.  8.  IM. 

I  824.  Damases  avatalned  by  a  tliird  person. 

Where  the  defendant  enjoined  was  an  officer  of  a  corporation, 
or  joint-stock  association,  or  a  bailee,  agent,  trustee,  or  other 
representative  of  another,  and  the  damages,  sustained  by  him, 
are  less  than  the  sum  specified  in  the  undertaking,  the  court  or 
the  referee  may  also  separately  ascertain  and  determine  the  dam- 
ages sustained,  by  reason  of  the  injunction,  by  the  corporation, 
association,  or  person,  whom  the  defendant  represents,  to  an 
amount  not  exceeding  the  surplus  of  the  sum  specified  in  the  un- 
dertaking; and  those  damages  may  be  recovered  in  a  separate  ac- 
tion, brought  as  prescribed  in  the  next  section. 

f  82B.  Action  on  the  nndertaklniT. 

Where  the  damages  have  been  ascertained  by  the  decision  of 
the  court,  or  the  confirmation  of  a  referee's  report,  as  prescribed 
in  the  last  two  sections,  any  person,  entitled  to  the  benefit  of  an 
undertaking,  executed  pursuant  to  the  provisioiis  of  this  title, 
a^ay  bring  an  action  thereon,  without  further  leave  of  the  court. 
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ARTICUS   THIRD. 

Vacating  or  modifying  an  injunction  order* 

flee.  €36.  Application  to  Tscate  or  modlfj,  without  notice. 

627.  Id.;   npon    notice. 

628.  When   prior  motion  not  to  prejudice  Bul>ee<iaent  appUcetlMU 
620.  New  undertaking  may  be  required. 

680.  Verilled  answer  to  hare  the  effect  only  of  an  affldarlt. 
631 -6;h.  Liieyeaied.J 

fi  020.  [Ain*d,  1896.]  Application  to  -vausatc  or  modlfr* 
^vithout  notlee. 

Where  the  injunction  order  was  granted  without  notice,  the 
party  enjoined  may  apply,  upon  the  papers  upon  which  it  was 
inrauted,  for  an  order  vacating  or  modifying  the  injunction 
order.  Such  an  application  may  be  made,  without  notice,  to  the 
judge  OP  justice  who  granted  tlie  order,  or  who  held  the  term  of 
the  court  where  it  was  granted;  or  to  a  term  of  the  appellate 
division  of  the  supreme  court.  It  cannot  be  made  without 
notice,  to  any  other  judge,  justice  or  term,  unless  the  applicant 
produces  proof,  by  afBdavit,  that,  by  reason  of  the  absence  or 
other  disability  of  the  judge  or  justice  who  granted  the  order, 
the  application  cannot  be  made  to  him;  and  that  the  applicant 
wUI  be  exposed  to  great  injury,  by  the  delay  required  for  aD 
application  upon  notice.  The  affidavit  must  be  filed  with  the 
(jlork;  and  a  copy  thereof,  and  of  the  order  vacating  or  modifying 
the  injunction  order,  must  be  served  upon  the  plaintiff's  attorney, 
before  that  order  takes  effect. 

L.    1806,    cb.    946. 

9  02T.  [Am*d,  1879.1    Id.;  upon  notice. 

Where  the  injunction  order  was  granted  without  notice,  or 
where  it  was  granted  upon  notice,  with  leave  to  apply  to  vacate 
or  modify  it,  the  party  enjoined  may  apply,  upon  notice,  to  the 
judge  who  granted  It,  or  to  the  court,  :.t  a  term  where  a  con- 
tested motion  in  the  action  may  be  heard,  for  an  order,  vacr*ting 
or  modifying  the  injunction  order.  Such  an  application  raay  be  • 
founded  upon  the  papers  upon  which  the  injunction  was  granted; 
or  upon  proof,  by  affidavit,  on  the  part  of  the  defendant;  or 
both.  Where  it  is  founded  upon  proof  on  the  part  of  the  de- 
fendant, it  may  be  opposed  by  new  praof,  by  affidavit,  on  the 
part  of  the  plaintiff,  tending  to  sustain  the  injunction. 

O*.  Pne.,  H  226  and  226.  am'd.   See  i  610,  potrt. 

S  028.  'Wlien  prior  motion  not  to  prejadlce  •ubMe«aeat 
appllcntlon. 

The  granting  or  denial  of  an  application,  made  as  prescribed 
in  the  last  section,  founded  only  upon  the  papers  upon  which 
the  injunction  order  was,  granted,  does  not  prejudice  a  subse- 
quent application,  seasonably  made,  founded  upon  proof,  by 
affidavit,  on  tljc  part  of  the  defendant.  And  the  granting  or 
denial  of  either  application  does  not  prejudice  a  subsequent 
application,  seasonably  made,  founded  upon  the  failure  of  a 
complaint,  which  had  not  been  made  at  the  time  of  tk**  former 
application,  to  set  forth  a  cause  of  action,  sufficient  to  entitle 
the  plaintiff  to  the  injunction  order,  upon  one  or  more  groands* 
recited  therein. 
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§  629.  [Am*d,  1883  and  1884.]  New  nndertaklnff  may  be 
reqiulred. 

Upon  the  hearing  of  an  application,  upon  notice,  to  vacate 
or  modify  an  injunction  order,  the  court  or  judge  may  require 
a  new  undertal^ing,  in  the  same  or  in  a  different  sum.  to  be 
given  by  the  plaintiff,  with  the  like  sureties,  and  to  the  like 
effect,  as  upon  granting  an  original  order.  The  persons  execatinnf 
the  new  undertaking  become  liable  thereon,  as  if  they  had 
executed  it  upoi»  the  granting  of  the  original  order.  The  per- 
sons who  executed  the  original  undertaking  remain  liable 
thereon,  until  the  new  undertaking  is  given  and  approved,  and 
no  longer.  Upon  such  hearing  the  court  or  ju^ge  may  where 
the  alleged  wrong  or  Injury  is  not  irreparable  and  is  capable 
of  being  adequately  compensated  for  m  money,  vacate  the 
injunction  order  upon  the  defendant's  executing  an  undertaking: 
in  such  form  and  amount  and  with  such  sureties  as  the  court 
or  judge  shall  direct,  conditioned  to  indemnify  the  plaintiff 
against  any  loss  sustained  by  reason  of  vacating  such  injunction 
order. 
L.   1884.  cb.   401. 

i  G80.  Verified  answer  to  have  tbe  effect  only  of  an  afll- 
davlt. 

Upon  the  hearing  of  a  contested  application  for  an  injunction 
order,  or  to  vacate  or  modify  such  an  order,  a  verified  answer 
has  the  effect  only  of  an  affidavit. 

9  081.  [Repealed,  1877.] 

I  632.  [Repealed,   1877.] 

9  «88.  [Repealed,   1877.] 

I  «»4.  [Repealed,  1877.] 
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TITLE  111, 

Attacliment  of  property. 

Article  1.  CaiM  where  a  warrant  of  attccbment  may  be  granted;  and  pc»> 
ceedlngft  upon  granting  the  same. 
2.  Executing  the   warrant,    pending   the   action. 

5.  Vacating  or  modifying  the  warrant;  discharging  the  attachment. 
4.  Regulations   where    there   are   two   or    more   warrants  against  the 

same  defendant. 

6.  Proceedings   after   Judgment;    right  of  parties   and   datles   of   the 

sheriff,  after  the  warrant  is  vacated  or  annulled,  or  the  attach- 
ment discharged. 

ARTICLie:  FIRST. 

Cases  where  a  warrant  of  atUtehment  may  he  granted;  and  pro- 
ceedinge  upon  granting  the  same. 

See.  685.  In  what  actions. 

636.  What  must  be  shown  to  procure  the  warrant. 

687.  Warrant  in  action  against  public  officer,  etc..  for  pecalatkM. 

688.  When  and  by  whom  the  warrant  may  be  granted. 
688.  AffldSTlts  to  be  filed. 

040.  Security   on   obtaining  warrant. 

641.  Contents  of  warrant;  to  whom  directed. 

642.  Validity  of  imdertaklng. 

%  ess.  [Am'd,  1S96.]    In  wbat  aetlona. 

A  warrant  of  attachment  against  the  property  of  one  or  more 
defendants  in  an  action,  may  be  granted  upon  the  application 
of  the  plaintiff,  as  specified  in  the  next  section,  where  the 
action  is  to  recover  a  snm  of  money  only,  as  damages  for  one 
or  more  of  the  following  causes: 

1.  Breach  of  contract,  express  or  implied,  other  than  a  contract 
to   marry. 

2.  Wrongful  conversion  of  personal  property. 

3.  An  injury  to  person  or  property,  in  consequence  of  negli- 
gence, fraud  or  other  wrongful  act. 

li.   1896.  ch.  578. 

f  686.  [Ain'dy  1866,  1806.]  "Wliat  Bsnst  b«  sliown  to  proevr* 
tke  irarraat. 

To  entitle  the  plaintiff  to  such  a  warrant,  he  must  show,  by 
affidavit,  to  the  satisfaction  of  the  judge  granting  the  same,  us 
follows: 

1.  That  one  of  the  causes  of  action  specified  in  the  last  sec- 
tion exists  against  the  defendant^  If  the  action  is  to  recover 
damages  for  breach  of  contract,  the  affidavit  must  show  that  the 
plaintiff  is  entitled  to  recover  a  sum  stated  therein,  over  and 
above  all  counterclaimg  known  to  him. 

2.  That  the  defendant  is  either  a  foreign  corporation  or  not  a 
resident  of  the  state;  or,  if  he  is  a  natural  person  and  a  resident 
of  the  state,  that  he  has  departed  therefrom,  with  intent  to  de- 
fraud his  creditors,  or  to  avoid  the  service  of  a  summons,  or 
keeps  himself  concealed  therein  with  the  like  intent;  or,  if  the 
defendant  is  a  natural  person  or  a  domestic  corporation,  that  he 
or  it  has  repofiTed,  or  is  about  to  remove,  property  from  the  states 
with  intent  xo  defraud  his  or  its  creditors;  or  has  assigned,  dis- 
pssed  of,  or  secreted,  or  is  about  to  assign,  dispose  of  or  secrete 
propsrty  with  the  like  intent;  or  where,  for  the  purpose  of  pro- 
corbif  credit,  or  the  •xteniioa  of  credit,  the  defendant  has  made 
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a  false  statement  in  writing,  under  his  own  hand  or  signature,  or 
under  the  hand  or  signature  of  a  duly  authorized  agent»  made 
with  his  knowledge  and  acquiescence  as  to  his  financial  respon- 
sibility or  standing:  or,  where  the  defendant,  being  an  adult  and 
a  resident  of  the  state,  has  been  continuously  without  the  state 
of  New  York  for  more  than  six  months  next  before  the  granting 
of  the  order  of  publication  of  the  summons  against  him,  and  has 
not  made  a  designation  of  a  pj'rscm  upon  whom  to  serve  a  sum- 
mons in  his  behalf,  an  pref^cribed  in  section  foTir  hundred  and 
thirty  of  this  act;  or  a  designation  so  made  no  longer  remains  in 
force;  or  service  upon  the  person  so  designated  cannot  be  made 
within  the  stale,  after  diligent  effort 

L.  1885,  cb.  578 ;  L.  1899,  ch.  598.   In  effect  May  >S  18W.  ^ 

f  637.  [Am'a,  18&4.]  IVarrant  in  action  against  pabllo 
officer,  etc.,  for  peculation. 

A  warrant  of  attachment,  against  the  property  of  one  or  more 
defentiants  In  an  action,  may  also  be  granted,  upon  tlie  applica- 
tion of  the  plaintiff,  where  the  complaint  demands  judgment  for 
a  sum  of  money  only;  and  it  appears,  by  altidavit,  that  the 
action  is  brought  to  recover  money,  funds,  credits,  or  other 
property,  held  or  owneil  by  the  State,  or  held  or  owned,  officially 
or  otherwise,  for  or  in  behalf  of  a  public  governnieutal  interest, 
by  a  municipal  or  other  public  cori>oration,  board,  ollicer,  cus- 
todian, agency,  or  agent,  of  the  State,  or  of  a  city,  county, 
town,  village,  or  other  division,  subdivision,  department,  or 
portion  of  the  State,  which  the  defendant  has,  without  right, 
obtained,  received,  converted,  or  disposed  of;  or  in  the  obtaining, 
reception,  payment,  conversion,  or  disposition  of  which,  without 
right,  he  has  aided  or  abettcnl;  or  to  recover  damages  for  so 
obtaining,  receiving,  paying,  converting,  or  disposing  of  the 
same;  or  the  aiding  or  abetting  thereof;  or  in  an  action  in 
favor  of  a  private  person  or  corporation,  brought  to  recover 
damages  for  an  injury  to  personal  property  where  the  liability 
arose,  in  whole  or  in  part,  in  consequence  of  the  false  state- 
ments of  the  defendant  as  to  his  responsibility  or  credit,  in 
writing,  under  the  hand  or  signature  of  the  defendant  or  his 
authorised  agent,  made  with  his  knowledge  and  acquiescence. 
In  order  to  entitle  the  plaintiff  to  a  warrant  of  attachment,  ift 
the  case  specified  in  this  section,  he  must  show,  by  affidavit, 
to  the  satisfaction  of  the  judge  granting  it,  that  a  sufficient 
cause  of  action  exists  against  the  defendant  for  a  sum  stated 
in  the  affidavit. 
L.   1894.   cb.  730. 

5  038.  [Am'd,  1877.]  When  and  by  "vrhom  the  warrant 
may  be  firranted. 

The  warrant  may  be  granted  by  a  judge  of  the  court,  or  by 
any  county  judge,  to  accompany  the  summons,  or  at  any  time 
after  the  commencement  of  the  action,  and  before  final  judg- 
ment therein.  Personal  service  of  the  summons  must  be 
made  upon  the  def<»n(lant,  against  whose  property  the  warrant 
is  granted,  within  thirty  days  after  the  granting  thereof: 
or  else,  before  the  expiration  of  the  same  timo,  service  of 
the  summons  by  publication  must  be  commenced,  or  service 
thereof  mnst  be  made  without  the  State,  pursuant  to  an  order 
obtnined  therefor,  as  prescribed  in  this  act;  and  if  publlcatioa 
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ha.a  been,  or  is  thereafter  commenced,  the  serrice  must  be  made 
complete,  by  the  continuance  thereof. 

Salwtltnte  for  Go.  Proc.,  S  228.  and  tbe  latter  part  of  I  2fT.  Bae 
H    436-7.    ante. 

f  689.   [Am'd,  1877.]    AffidA^lta  to  be  filed. 

The  plain  tiff  procuring  the  warrant  must,  within  ten  dajs 
after  the  granting  thereof,  cause  the  afBdavits,  upon  which  it 
was  granted,  to  be  filed  in  the  office  of  the  clerk. 

Co.  Proc.,  last  sentence  of  §  229. 

S  640.  Security  on  obtaining  warrant. 

The  judge,  before  granting  the  warrant,  must  require  a  written 
undertaking,  on  the  part  of  the  plaintiff,  with  sufficient  sureties, 
to  the  effect,  that  if  the  defendant  recovers  judgment,  or  if  the 
warrant  is  vacated,  the  plaintiff  will  pay  all  costs,  which  may 
be  awarded  to  the  defendant,  and  all  damages,  which  he  may 
sustain  by  reason  of  the  attachment,  not  exceeding  the  sum 
specified  in  the  undertaking,  which  must  be  at  least  two  hundred 
and  fifty  dollars.  But  this  section  does  not  apply  to  a  case, 
where  the  action  is  brought  for  a  cause  specified  in  section  637 
of  this  act,  or  where  it  is  specially  prescribed  by  law  that 
BCKTurity  may  be  dispensed  with,  or  where  the  security  to  be 
given  is  specially  regulated  by  law. 

Id.,  I  230.  am'd.    See  f  811.  post. 

I  641.  Contents  of  warrant}  to  wbom  directed. 

I  The  warrant  must  be  subscribed  by  the  judge  and  the  plaintiff's 
attorney,  and  must  briefly  recite  the  ground  of  the  attachment. 
It  may  be  directed,  either  to  the  sheriff  of  a  particular  county, 
or,  generally,  to  the  sheriff  of  any  county.  It  must  require  the 
sheriff  to  attach  and  safely  keep,  so  much  of  the  property, 
within  his  county,  which  the  defendant  has,  or  which  he  may 
have,  at  any  time  before  final  judgment  in  the  action,  as  will 
satisfy  the  plaintiff's  demand,  with  costs  and  expenses.  The 
amount  of  the  plaintifiTs  demand  must  be  specified  in  the  warrant, 
as  stated  in  the  affidavit.  Warrants  may  be  issued  at  the  same 
time,  to  sheriffs  of  different  counties. 

Id..  I  231.   am'd  and  enlarged.    See  ante,   f  56.  8aa  alM  Bala  13. 

I  642.   Valldltr  of  nndertaklnff. 

It  is  not  a  defence  to  an  action  upon  an  undertaking,  given 
upon  granting  a  warrant  of  attachment,  that  the  warrant  wat 
granted  improperly,  for  want  of  jurisdiction,  or  for  any  othei 
cause. 
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article:  skcond. 

Executing  the  loarrant,  pending  the  action. 

Bm.  MB.  [BepMlod.] 

644.  Sberlff  must  attach  property  of  defendant. 

MB.  What  Interest  In  real  property  may  bo  attached. 

•46.  Attachment  of  unpaid  aubacriptlon  to  foreign  corponitloB. 

647.  Id.;   Interest  la  corporation. 

648.  Id.:  bond,  note,  etc. 

649.  How   property   to    be   attached. 

660.  Certificate  of  defendant's  Interest  to  be  furnished. 

661.  Person   refusing  certificate  may   be  examined. 

662.  Rights  of  owner  or  master  of   vessels   by   which  goods   bare  been 

snipped. 
6B8.  Foregoing  Mctlon  not  to  apply  in  certain  oasea. 
664.  SherUC  moat  make  Inyentory. 
666.  Sheriff  may  maintain  actions. 
666.  Perishable  goods  and  animals  to  be  sold. 
467.  Glalm  of  property;  how  tried. 
668.  Proceedings,  If  claimant  socceedA 
668a.  Discharge  of  personal  property  from  attacbmenti. 
669-  Finding,  not  to  prejudice  right  of  claimant. 

660.  Proceedings  on   claim  to   domestic   vessel. 

661.  Appraisers  to  be  sworn;  valuation  to  be  returned. 

662.  Undertaking  to  be  given. 

668.  Vesael;  when  to  be  discharged. 
664.  when  undertaking  to  be  sued. 
666.  Defence   in   such  an  action;   plaintlfTs   recovery. 

666.  Foreign  vessel;  how  valued. 

667.  Notice  thereof. 

668.  Plaintiff  to  give  undertaking  with  suretlea. 


668.  Vessel;   when   to  be  discharged. 
670.  ■"  ■  *  ^  -.- 


Terms  on  which  debtor  may  claim  veascd. 
671.  672.  678.  When  vessel  to  be  sold. 

674.  Sheriff  to  keep  pro];>erty. 

675.  Sberlff  may  be  directed  to  pay  money  into  court. 

676.  When  he  may  be  directed  to  release  or  deliver  property. 

677.  Plaintiff  may  bring  action  In  name  of  himself  and  the  aherlff. 

678.  How  leave  to  bring  such  action  procured. 

679.  Plaintiff  may  be  joined  with  sheriff,  after  action  commenced. 

680.  Judge  to  direct  as  to  management  of  auch  an  action,  etc. 

681.  Return  of  Inventory;  how  enforced. 

I  648.   [Repealed,  1877.] 

S  644.  Slierlff  miiat  attacb  property  of  defendant. 

The  flheriff  must  immediately  execute  the  warrant,  by  levying 
upon  80  much  of  the  personal  and  real  property  of  the  defendant, 
withftt  his  county,  not  exempt  from  levy  and  sale  by  virtue  of 
an  execution,  as  will  satisfy  the  plaintifTs  demand,  with  the 
costs  and  expenses.  He  must  take  into  his  custody  all  books 
of  account,  vouchers,  and  other  papers,  relating?  to  the  personal 
property  attached,  and  all  evidences  of  the  defendant's  title  to 
the  real  property  attached,  which  he  must  safely  keep,  to  be 
disposed  of,  as  prescribed  in  this  title.  The  sheriff,  to  whom  a 
warrant  of  attachment  is  delivered,  may  levy,  from  time  to 
time,  and  as  often  as  is  necessary,  until  the  amount,  for  which 
it  was  issued,  has  been  secured,  or  final  judgment  has  been 
rendered  in  tne  action,  notwithstanding  the  expiration  of  hia 
term  of  office. 

Oo.  Pr»c..  part  of  |  282.  and  2  B.  B.  4.  |  7  (2  Edm.  4),  am'd. 

I  646.  What  Interest  in  real  property  may  be  attached. 

The  real  property,  which  may  be  levied  upon  by  virtue  of  a 
warrant  of  attachment,  includes  any  intorest  in  real  property, 
either  vested  or  not  vested  wbi^b  ia  capable  of  being  aUeiied  by 
tlie  defendant.     (See  if  1253,  1874.) 
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S  <I4«.  AttaolimeBt  of  unpaid  «nb»cvl»tioit  to  forelffa  oor- 
I^oratlon. 

Under  a  warrant  of  attachment  against  a  foreign  corporation, 
other  than  a  corporation  created  by  or  under  the  laws  of  the 
United  States,  the  sheriff  may  levy  upon  the  sum  remaining 
unpaid  upon  a  subscription  to  the  capital  Mock  of  the  corporation, 
made  by  a  person  within  the  county;  or  upon  one  or  more  shares 
of  stock  therein,  held  by  such  a  person,  or  transferred  by  him, 
for  the  puri>o8€  of  avoiding  payment  thereof. 
Snbctltate  for  part  of  L.  1845.  cb.  234.  S  1   (3  Edm.  6S0). 

}  047.  Id.)  Intereat  in  corporation. 

The  rights  of  shares  whjjrh  the  defendant  has  in  the  stock 
of  an  association  or  corporation,  together  with  the  interest  and 
profits  thereon,  may  be  levied  upon;  and  the  sheriff's  certificate 
of  the  sale  thereof  entitles  the  purchaser  to  the  same  rights  and 
privileges,  with  respect  thereto,  which  the  defendant  had,  when 
I  hey  were  so  attached. 
Co.  Proc,  8  234.  and  final  clrnse  of  S  237. 

9   «48.   [Am'd,  18T7,  1907.]   Id.)   bond,   note,   ete. 

The  attachment  may  also  be  levied  upon  a  cause  of  action 
arising  upon  contract;  including  a  bond,  promissory  note,  or 
other  instrument  for  the  payment  of  money  only,  negotiable  or 
otherwise,  whether  past  due,  or  yet  to  become  due,  executed 
by  a  foreign  or  domestic  government,  state,  county,  public  officer, 
association,  municipal  or  other  corporation,  or  by  a  private 
person,  either  within  or  without  the  State;  which  belongs  to  the 
defendant,  and  is  found  within  the  county.  The  levy  of  the 
attachment  thereupon  is  deemed  a  levy  upon,  and  a  seizure  and 
attachment  of,  the  debt  represented  thereby.  The  attachment 
may  also  be  levied  upon  a  right  or  interest,  present  or  future  to 
any  of  the  property  or  estate  of  a  deceased  person  which  nwiy 
lielong  to  the  defendant  and  which  could  be  legally  assigned  by 
him  as  legatee  or  distributee,  whether  the  same  exists  by  reason 
of  the  provisions  of  a  last  will  and  testament  admitted  to  probate 
at  the  time  the  attachment  is  granted,  or  by  operation  of  the 
law  in  case  of  the  intestacy  of  the  deceased.  Levy  of  the  at- 
tachment thereupon  is  deemed  a  levy  upon,  and  a  seizure  and 
attachment  of,  the  rights  and  interests  of  the  defendant  at  the 
time  of  such  levy,  subject  to  the  rights  of  the  executor,  adminis- 
trator or  trustee  of  such  estate  to  administer  the  same  according 
to  law. 

Am'U  by  L.   1907.  ch.  318.    In  effect  Sept.   1,   19()7. 

S   «40.    [Am'd,   1SS«,  11>07.]     Mow  property  to  be  attached. 

A  levy  ondijr  a  warrant  of  attachment  must  be  made  as 
follows: 

1.  Upon  real  property,  by  filing  with  the  clerk  of  the  county, 
where  it  is  situaied,  a  notice  of  tl:e  attacliiiiont,  stating  the  names 
of  the  parties  to  the  action,  the  amount  of  tlie  plaint ifT's  claim,  as 
stated  in  the  warrant,  and  a  description  of  the  particular  prno- 
erty  levied  upon.    The  notice  must  be  subscribed  by  the  iilaintiff'^ 
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attorney,  additfg  the  office  address;  and  must  be  recorded  and  in- 
dexed by  the  clerk,  in  the  same  book,  in  like  manner,  and  with 
like  effect,  as  a  notice  of  the  pendency  of  an  action. 

2.  Upon  the  personal  property,  capable  of  manual  delivery, 
including  a  bond,  promissory  note,  or  other  instrument  for  tho 
payment  of  money,  by  taking  the  same  into  the  sheriff's  actual 
custody.  He  must  therounon,  without  delay,  deliver  to  the  person 
from  whose  possession  the  property  is  taken,  if  any,  a  copy  of 
the  warrant,  and  of  the  affidavits  upon  which  it  was  granted. 

3.  [Am'd,  1007.]  Upon  other  personal  property,  by  leaving  a 
certified  copy  of  the  warrant,  and  a  notice  -bowing  the  property 
attached,  with  the  person  holding  the  same;  or,  if  it  consists  of  a 
demand,  other  than  as  specified  in  the  last  subdivision,  with  the 
person  against  whom  it  exists;  or,  if  it  consists  of  a  right  or 
share  in  the  stock  of  an  association  or  corporation,  or  interests 
or  profits  thereon,  with  the  president,  or  other  head  of  the  associa- 
tion or  corporation,  or  the  secretary,  cashier,  or  managing  agent 
thereof,  or  if  it  consists  of  a  right  or  interest  in  an  estate  of  a 
deceased  person  arising  under  the  provisions  of  a  will  or  under 
the  provisions  of  law  in  case  of  intestacy,  with  the  executor  or 
trustee  under  the  will,  or  the  administrator  of  the  estate. 

4.  [Acl«led,  1S80.]  Upon  property  discovered  in  any  action 
brought  as  prescribed  in  subdivision  two  of  section  six  huudred 
and  flfty-five  of  this  act,  b^^  eutoriug  in  the  proper  clerk's  office, 
the  judgment  rendered  in  said  action,  and  thereafter  levying  on 
said  property  in  the  manner  prescribed  in  subdivisions  one,  two 
and  three  of  this  section. 

Sabttltute  for  Co.  Proo..  jj  226;  L.  1889,  ch.  504;  L.  1007.  ch.  31S.  In  effect 
Sept.   1.   1907.    See  SS  1370,  707,  708. 

(  ORO.  Certificate  of  defendaiit*ii  Intereiit  to  be  furnished. 

Upon  the  application  of  a  sheriff,  holding  a  warrant  of  attach- 
ment, the  president  or  other  head  of  an  association  or  corpora- 
tion, or  the  secretary,  cashier,  or  managing  .agent  thereof,  or  a 
debtor  of  the  defendant,  or  a  person  holding  property,  including 
a  bond,  promissory  note,  or  other  instrument  for  the  payment 
of  money,  belonging  to  the  defendant,  must  furnish  to  the 
sheriff  a  certificate,  under  his  hand,  specifying  the  rights  or 
number  of  shares  of  the  defendant,  in  the  stock  of  the  associa- 
tion or  corporation,  with  all  dividends  declared  or  incumbrances 
thereon;  or  the  amount,  nature,  and  description  of  the  property, 
held  for  the  benefit  of  the  defendant,  or  of  tlie  defendant's  inter- 
est in  property  so  held,  or  of  the  debt  or  demand  owing  to  the 
defendan^t,  as  the  case  requires. 

Substitute  for  part  of  S  236,  Co.  Proc. 

$  G61.   Person  refuslns  certificate  may  i>e  examined. 

If  a  person,  to  whom  application  is  made,  as  prescribed  in 
the  last  section,  refuses  to  give  such  a  certificate;  or  if  it  is  made 
to  appear,  by  affidavit,  to  the  satisfaction  of  the  court,  or  a  judge 
thereof,  or  the  county  judge  of  the  county  to  which  the  warrant 
is  issued,  that  there  is  reason  to  suspect  that  a  certificate  given 
by  him  is  untrue,  or  that  it  fails  fully  to  set  forth  the  facta, 
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required  to  bo  shown  thoreby;  the  court  or  judge  may  make  an 
Girder,  dire<*tin>r  him  to  uttciid,  at  a  Kpecifiod  time,  and  at  a  placj 
within  the  county  to  which  the  warrant  i«  issued,  and  sulimit  to 
an  examination  under  oath,  concerning  the  sanje.  The  order  may, 
in  the  discretion  of  the  c<inrt  or  judf^e,  direi't  an  appearance 
hefon*  a  referee  named  therein. 
SnbBtttote  for  remainder  of  fi  236,   Go.   Proc. 

S  G52.  [Am*d,  1896.1  Riirhta  of  owner  or  maater  of  T'ea- 
■ela  by  w^hlcb  irooda  have  been  ahlpped. 

Except  as  otherwise  prescribed  in  the  next  section,  the  owner 
or  master  of  a  vessel,  on  board  of  which  goods  of  a  defendant, 
against  whom  a  warrant  of  attachment  is  issued,  have  b(»on 
shipped  for  transportation,  without  rcshipment  and  transsliip- 
ment  in  the  State,  to  a  port  or  place  without  the  State,  may 
transport  and  deliver  them  according  to  their  destination,  not- 
withstanding the  warrant;  unless  the  plaintiff,  his  agent  or 
attorney',  executes  to  the  owner  or  the  master  of  the  vessel,  a 
written  undertaking,  with  sufflcient  sureties,  in  a  sum  spe<*ified 
therein,  to  pay  him  all  expenses,  damages,  and  charges,  which 
may  be  incurred  by  him,  or  to  which  he  may  be  subjected,  for 
unlading  the  giwxls  from  the  vessel,  and  for  all  necessary  deten- 
tion of  the  vessel,  for  that  purpose.  The  undertaking  must  b<* 
approved,  with  respect  to  its  form,  the  sum  specified  therein, 
and  the  sufRciency  of  the  sureties,  by  a  judge  or  justice  of  the 
court,  or  the  county  judge  of  the  county  wh(»rein  the  vessel  is 
situated,  or  in  the  city  and  county  of  New-York,  by  a  justice  of 
the  supreme  court. 
L.  1895,  ch.  94e. 

S  6S3.  Foresolnir  aectlon  not  to  apply  in  certain  caaea. 

The  last  section  does  not  apply,  where  the  owner  or  nuister, 
before  the  shipment  of  the  goods,  had  actual  information  of 
the  granting  of'  the  warrant,  or  where  he  has,  in  any  wise, 
connived  at  or  been  privy  to,  the  shipment  thereof,  for  the 
purpose  of  screening  them  fron  legal  process,  or  of  hindering, 
delaying,  or  defrauding  creditors. 

9  654.   Slieriir  miiat  make  Inventory. 

The  sheriff  must,  immediately  after  levying  under  a  warrant 
of  attachment,  make,  with  the  assistance  of  two  disinterested 
freeholders,  a  description  of  the  real  property,  and  a  just  and 
true  inventory  of  the  personal  property,  uixm  which  it  was 
levied,  and  of  the  boi>ks,  vtmchers,  and  oth«'r  papers  taken  into 
his  custody,  stating  therein  the  estimate<l  value  of  each  parcel 
of  rc»al  property  attached,  or  of  the  interest  of  the  defendant 
therein,  and  of  each  article  of  personal  property,  enumerating 
such  of  the  latter  as  are  perishal^le.  The  inventory  must  be 
signed  by  the  sheriff  and  the  appraisers;  and  must,  within  five 
days  after  the  levy,  be  filed  in  the  office  of  the  clerk  of  the 
county,  where  the  property  is  attached. 
The  first  daaoe  of  2  B.  S.  4.  8  8  <^  R<3m.  4),  am'd« 
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S  665.  [Am'd,  1888.]    SberiA  may  maintain  actions. 

The  sheriff  must,  subject  to  the  direction  of  the  court  or 
judge,  collect  and  receive  all  debts,  effects,  and  things  in  action, 
attached  by  him.  lie  may  maintjiin  any  action  or  special  pro- 
ceeding, in  his  name,  or  in  the  name  of  the  defendant,  which 
is  necessary,  for  that  purpose,  or  to  reduce  to  his  actual  posses- 
sion an  article  of  personal  property,  capable  of  manual  delivery, 
but  of  which  he  has  been  unable  to  obtain  possession.  And  be 
may  discontinue  such  an  action  or  special  proceeding,  at  such 
time  and  on  such  terms,  as  the  court  or  judge  directs. 

2.  Where  the  summons  was  served  without  the  State,  or  by 
publication,  pursuant  to  an  order .  obtained  for  that  purpose, 
as  prescribed  in  chapter  fifth  of  this  act;  and  where  the  defend- 
ant has  not  appeared  in  the  action  (otherwise  than  specially) 
but  has  made  default  and  before  entering  final  judgment,  the 
sheriff  may,  in  aid  of  such  attachment,  maintain  an  action 
against  the  attachment  debtor,  and  any  other  person  or  per- 
sons, or  against  any  other  person  or  persons,  to  compel  the 
discovery  of  any  thing  in  action,  or  other  property  belonging 
to  the  attachment  debtor;  and  of  any  money,  thing  in  action, 
or  other  property  due  to  him,  or  held  in  trust  for  him,  or  to 
prevent  the  transfer  tliereof,  or  the  payment  or  delivery  thereof, 
to  him  or  any  other  person,  and  the  sheriff  may,  in  aid  of  such 
attachment,  also  maintain  any  other  action  against  the  attach- 
ment debtor  and  any  other  person  or  persons,  or  against  any 
other  person  or  persons,  which  may  now  be  maintained  by  a 
judgment  creditor  in  a  court  of  equity,  either  before  the  return 
of  an  execution  in  aid  thereof,  or  after  the  return  of  an  execu- 
tion unsatisfied.  The  judgment  in  any  of  the  above-mentioned 
actions  must  provide  and  direct  that  the  said  property  shall  be 
applied  by  the  sheriff,  to  the  satisfaction  of  any  judgment  which 
the  plaintiff  may  obtain  in  the  attachment  action. 

Go.  Proc..  part  of  S  232,  am'd;  L.   1889,  ch.  604. 

^  AS6.  fAin'd,  1877.]  Perishable  flroocls  and  nnlmals  to  be 
Mold* 

If  property  attached,  other  than  a  vessel,  is  perishable,  the 
court  or  judge  may,  by  an  order  made  with  or  without  notice, 
as  the  urgency  of  the  case  in  its  or  his  opinion  requires,  direct 
the  sheriff  to  sell  it  at  public  auction,  and  thereupon  the  sheriff 
must  sell  it  accordingly.  If  it  consists  of  live  animals,  the  same 
proceedings  may  be  had,  but  such  notice  shall  be  given  to  the 
parties  to  the  action,  of  the  application  for  the  order  as  the 
court  or  judge  prescribes.  The  order  directing  the  sale  mnst 
prescribe  the  time  and  place  of  the  sale,  and  notice  thereof  must 
be  given  in  such  manner,  and  for  such  time  as  is  prescribed  in 
the  order.  The  sheriff  must  retain  in  his  hands  the  proceeds 
of  the  sale,  after  deducting  his  expenses  as  allowed  by  the  coart 
or  judge. 

Co.  Proc.,  S  233;  and  2  R.  S.  4,  pnrt  of  3  0  (2  Bdm.  L),  ara'd. 
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1  08T.  [Am'Ay  IMHL]    CUin  of  propertri   how  tried. 

If  goods  or  effects,  other  than  a  vessel,  attached  as  the  prop- 
erty of  the  defendant,  are  claimed  by  or  in  behalf  of  another 
person,  as  his  property,  an  affidavit  may  be  made  and  delivered 
to  the  sheriff,  in  behalf  of  such  person,  at  any  time  while  such 
goods  or  effects  or  the  proceeds  thereof  are  in  the  sheriff's  posses- 
sion, stating  that  he  makes  such  a  claim;  specifying  in  whole  or 
»n  part  the  property  to  which  it  relates,  and  in  all  cases  stating 
the  value  of  the  property  claimed  and  the  damages,  if  any,  over 
and  above  such  value,  which  the  claimant  will  suffer  in  case 
such  levy  is  not  released.  In  that  case,  the  sheriff  may,  in  his 
discretion,  empanel  a  jury  to  try  the  validity  of  the  claim, 

2  B.   S.  4,  8  10  (2  Edm.  6).    See  fiS  108  and  109.  ante.    L.   2904.   ch.  541. 
In  effect  Sept.  1.  1904. 

8  68S.   [Anft'd,    1895,    1904.]    Proceedinsa    If   elaimant   a«o« 


If,  by  their  inquisition,  the  jury  finds  the  property  of  the 
goods  or  effects  to  have  been  in  the  claimant,  at  the  time  of  the 
levy,  they  must  also  determine  its  value,  and  the  damages  above 
such  value  as  specified  in  the  last  section.  Thereupon  the  officer 
must  forthwith  deliver  such  goods  or  effects  to  him  or  his  agent; 
unless  the  plaintiff  gives  an  undertaking  with  at  least  two  suffi- 
cient sureties,  to  the  effect  that  the  sureties  will  indemnify  him 
to  the  amount  therein  specified,  not  less  than  twice  the  value  of 
the  goods  and  effects  and  damages  as  determined  by  the  jury, 
and  two  hundred  and  fifty  dollars  in  addition  thereto,  against 
all  damages,  costs  and  expense',  in  an  action  to  be  brought 
against  him  by  any  person,  by  the  claimant,  his  assignee,  or 
other  representative,  by  reason  of  the  levy  upon,  detention,  or 
sale  of  any  of  the  goods  or  effects,  by  virtue  of  the  attachment. 
If  the  undertaking  is  given,  the  officer  must  detain  the  goods  or 
effects,  as  the  property  of  the  defendant.  AVhcre  an  undertaking 
is  given  to  indemnify  the  sheriff,  he  must,  within  two  days  after 
the  giving  of  said  undertaking,  cause  the  same  to  be  filed  in  the 
office  of  the  court  out  of  which  the  attachment  was  issued,  and 
serve  upon  the  claimant  or  his  agent,  and  the  attaching  creditor 
or  attorney,  whose  name  is  subscribed  to  the  warrant  of  attach- 
ment, a  copy  of  said  undertaking,  with  a  notice  of  the  justifica- 
tion of  the  sureties  thereon.  The  justification  must  take  place 
before  a  judge  of  the  court  out  of  which  the  attachment  was 
isjsued,  at  a  time  to  be  specified  in  the  notice,  which  must  not  be 
less  than  two  nor  more  than  five  days  after  the  serving  of  the 
said  rotice.  For  the  purpose  of  justification,  each  of  the  sure- 
ties upon  the  rfhdertaking  must  attend  before  the  judge  at  the 
time  and  place  mentioned  in  the  notice,  and  be  examined  on  oath 
on  the  part  of  the  claimant,  or  his  agent  or  attorney,  touching 
his  sufficiency,  in  such  manner  as  the  judjxe,  in  his  discretion, 
thinks  proper.  The  examination  may  be  adjourned  from  day  to 
day  until  it  is  completed,  but  siioli  adjournment  must  always  be 
io  the  next  judicial  day.  If  required  by  the  claimant,  his  af*- 
siffnee  or  other  representative,  the  examination  must  be  reduced 
to  writing  and  subscribed  by  the  sureties.  If  the  judge  finds  the 
sureties  sufficient  he  must  annex  the  examination  to  the  under- 
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hiking,  oiidorne  his  allowance  thereon,  and  caune  the  said  uiidor- 
takhig,  together  with  the  examination  of  the  sureties*  to  be  filed 
with  tlie  clerk  of  the  court.  Thereupon  the  sheriff  is  released 
and  discharged  from  all  liability,  by  reason  of  the  taking  and 
dc'tention  of  the  property  seized.  When  any  such  uudertakiuf; 
.shall  have  been  approved  and  tiled,  us  hereinbefore  provided,  the 
<  lork  of  the  court  in  which  the  same  shall  be  tiled  shall  hnme- 
(liatcly  index  the  same  in  the  geiieral  index  book  in  bis  office 
under  the  title  of  the  suit  in  which  the  attachment  is  issued. 
2  R.   S.  4,  S  11;  U  1895,  ch.  002;  L.  1904.  ch.  541.    In  effect  Sept.   1,  ltt04. 

§  0o8-a.    [Addeil,   1904.]    DlMcliargre   of  personal   property 
fi'uin  nttacboirnts. 

If  goods  or  effects,  other  than  a  vessel,  attached  as  the  prop- 
erty of  the  defendant,  or  any  portion  tliereof,  are  claimed  by 
or  in  behalf  of  another  person,  such  claimant  may,  within  five 
(lays  after  the  levy  of  the  attachnuMit,  apply  to  the  judge  who 
granted  the  warrant,  or  to  the  court,  for  an  order  to  discharge 
the  attachment,  as  to  the  whole  or  a  part  of  the  property  at- 
tached. Upon  such  an  application  the  claimant  must  give  to 
the  sheriff  an  undertaking  with  at  least  two  sufficient  sureties 
Avho  must  justify  in  double  the  value  of  the  property  claimed, 
as  appraised  in  the  inventory  of  the  property  attached.  The 
undertaking  must  be  conditioned  to  the  effect  that  in  an  actitju 
10  be  brought  on  the  undertaking,  the  claimant  will  establish 
I  hat  he  was  the  owner  of  such  goods  or  effects  at  the  time  of 
ihe  levy  thereon;  and  that  in  case  of  his  failure  to  do  so,  he  will 
pay  to  the  sheriff  the  full  value  of  the  property  so  claimed  with 
mterest  from  the  date  thereof  together  with  the  costs  of  tlio 
action.  Sections  six  hundred  and  ninety  and  six  hundred 
and  ninety-one  shall  apply  to  an  undertaking  given  as  pre- 
scribed in  this  section.  I'pon  such  an  undertaking  being  given 
and  after  just iiicat ion  of  the  sureties  if  required,  the  court  or 
judge  must  nuike  an  order  discharging  the  property  so  claimed 
from  the  attachment,  upon  paynu'nt  by  the  clahnant  of  the 
slieriff's  fees  and  necessary  disbursements.  Thereupon  and  upon 
such  payment,  the  sheriff  must  discharge  the  same  accordingly, 
notwithstanding  that  the  i)laintiff  nuiy  have  given  an  undertaking 
as  provided  in  set  t ion  six  hundred  and  lifty-eight.  The  court  or 
judge  may,  upon  the  applicati(m  of  the  plaintiff  or  of  the  claim- 
.lut  at  any  time  before  the  warrant  is  vacated  or  annulled,  upon 
notice  to  all  parties  in  interest,  direct  the  sheriff  to  commence 
an  action  upon  the  undertaking,  upon  such  terms  and  conditions 
and  under  such  regulations  as  it  or  he  deems  ju«t.  In  such  an 
action,  the  claimant  may  show,  in  bar  of  a  recovery,  that  he  was 
the  owner  of  the  said  property  attached.  If  judgment  pa.sscs 
against  the  claimant  the  plaintiff  is  entitled  to  recover  the  value 
of  the  said  property  with  interest  from  the  date  of  the  under- 
t. iking  with  the  costs  of  the  action.  Neither  the  giving  of  the 
undertaking  as  prescribed  in  this  section,  nor  the  recovery  of 
any  judgment  thereon,  shall  affect  in  any  manner,  the  right,  if 
any,  of  the  defendant  in  the  attachment  action  in  or  to  the  prop- 
ertiy  discharged  from  the  attachment,   nor  shall  this  section  be 
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construed  as  affecting  or  impalriug  any  other  right  or  remedy 
which  auy  pertfun  might  otherwise  have  in  respect  to  the  prop- 
'erty  attached. 

L.   1904,  cb.  203.    In  effect  Sept.  1,  1904. 

i   G59.   Finding,  not  to  prejadlce  rl^ht  of  claimant. 

If  the  property  is  fouud  to  be  in  the  defendant,  the  finding 
does  not  prejudice  the  right  of  the  claimant  to  bring  an  action, 
to  recoTer  the  goods  or  effects,  or  the  valae  thereof. 

i  660.  Proceedlnsa  on  elalm  to  domestic  veanel. 

Where  a  vtsacl,  belonging  to  a  port  or  place  in  the  United 
States,  or  a  share  or  interest  therein,  is  attached,  the  court  or 
Judije,  on  the  application,  within  thirty  days  thereafter,  of  a 
person  claiming  title  thereto,  or  of  his  agent,  must  appoint  three 
indifferent  persons  to  make  a  valuation  thereof. 
2  R.  S.  5,  8  13  (2  Edm.  5). 

S  661.  [Am'd,  1877.1  Appraisers  to  be  STrorni  ▼alnntlon 
ta  l>e  returned. 

A  valuation  of  a  vessel,  or  of  a  share,  or  interest  therein,  made 
as  prescribed  in  this  article,  must  be  in  writing,  and  subscribed 
by  the  appraisers;  each  of  whom  must  take  and  subscribe  an 
alBcIavit,  annexed  thereto,  to  the  effect,  that  the  valuation  is, 
in  all  respects,  just  and  fair,  and  that  the  value  of  the  vessel, 
share,  or  interest,  is  truly  stated  therein,  according  to  the 
deponent's  belief.  The  valuation  must  be  immediately  returned 
to  the  court  or  judge;  and,  after  an  undertaking  is  given,  or  after 
the  expiration  of  the  time  to  give  an  undertaking,  as  prescribed 
in  the  next  section,  it  must  be  delivered  to  the  sheriff. 

S   662.  llndertaklnar  to  be  grlven. 

Within  two  days  after  the  valuation  is  returned,  the  claimant 
or  his  agent  may  execute  an  undertaking  to  the  sheriff,  with 
sufficient  sureties,  approved  by  the  court  or  judge,  who  must 
justify  in  twice  the  appraised  value,  to  the  effect,  that,  in  an 
action  to  be  brought  on  the  undertaking,  the  claimant  will 
establish  that  he  was  the  owner  of  the  vessel,  share,  or  interest, 
at  the  time  of  the  levy  thereupon;  and  that,  in  case  of  his  failure 
to  do  so,  he  will  pay  the  amount  of  the  valuation,  with  interest 
from  the  date  of  the  undertaking,  to  the  sheriff;  or,  if  the  war- 
rant is  vacated  or  annulled,  to  the  defendant,  or  his  personal 
representative. 
2  R.  S.  5.  S  14. 

S  663.  Vessel  I  wben  to  be  disdiarsed. 

Upon   such    an   undertaking   being   executed   and   delivered   to 
the  sheriff,   the  court  or  jud'^e   must  make  an   order,   directing 
the  vessel  or  share  to  be  discharged  from  the  attachment.     There- 
upon the  sheriff  must  discharge  the  same  accordingly. 
M.,  S  IB. 
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S  <MM.  When  iiiidertaktnff  to  be  sued. 

The  court  ur  judge  may,  upou  the  application  of  either  party, 
at  uuy  time  before  the  warrant  is  vacated  or  annulled,  direct 
the  sheriff  to  commence  an  action  upou  the  undertaking,  upou 
such  terms  and  conditions,  and  under  such  regulations,  between 
him  and  the  applicant,  as  it  or  he  deems  just.  And  if  the  warrant 
of  attachment  is  vacated  or  annulled,  the  defendant  in  the 
attachment,  his  assignee  or  personal  representative,  may  com- 
mence and  maintain  an  action  upon  the  undertaking,  or  may 
be  substituted,  in  place  of  the  sheriff,  in  an  action  pending 
thereupon. 

Substitute  for  2  B.  S.  5,  5  16. 

9  665.  Defetice  In  snch  an  action |  plalntllTa  recovery. 

In  such  an  action,  the  claininnt  may  show,  in  bar  of  a  recovery, 
that  he  was  the  owner  of  the  vessel,  share,  or  interest,  at  the 
time  when  it  was  attached.  If  judgment  passes  against  him, 
the  plaintiff  is  entitled  to  recover  the  amount  of  the  valuation, 
with  interest  from  the  date  of  the  undertaking. 
Id.,  S  17.  am'd. 

(  666.  Foreigrn  vessel)  ho^v  valued. 

Where  a  foreign  vessel,  or  a  share  or  interest  therein,  is 
attached,  it  must  be  valued,  as  prescribed  in  sections  (K>0  and 
OGl  of  this  act,  upon  the  application  of  a  person,  who  makeb 
affidavit,  to  the  effect  that  he  is  the  owner  thereof,  or  that  he 
is  the  agent  of  a  person,  naming  him  and  his  residence,  whom 
he  believes  to  be  the  owner  of  the  vessel,  share,  or  interest 
attached. 

Id.,  8  18. 

S  667.  Notice  thereof. 

Such  notice  of  the  application  must  be  given  to  the  plaintiff, 
as  the  court  or  judge  deems  reasonable. 
Id..  8  1». 

}  66».  Plaintiff  to  grive  nndertaklngr  with  sureties. 

Within  three  days  after  the  valuation  is  returned,  the  plaintiff 
must  give,  to  the  person  in  whose  behalf  the  claim  is  made,  an 
undertaking,  with  sufficient  sureties,  approved  by  the  court  or 
judge,  who  must  justify  in  twice  the  appraised  value,  to  the  effect 
that  they  will  pay  such  damagi's  as  may  be  recovered  for  seizing 
the  vessel,  share,  or  interest,  in  an  action  brought  against  the 
sheriff,  or  the  plaintiff  in  the  attachment,  within  three  months 
from  the  api>roval  of  the  undertaking,  if  it  appears  therein  that 
the  vessel,  share,  or  interest  belonged,  at  the  time  of  attaching 
it,  to  the  person  in  whose  behalf  the  claim  is  made. 
Id.,  S  20. 

S  669.  Vessel)  ^rhen  io  be  dlscharired. 

Unless  such  an  undertaking  is  given,  the  court  or  judge  must 
grant    an   order    discharging    the    vessel,    share,    or    interest    so 
claimed,  from  the  attachment;  whereupon  the  sheriff  must  dis- 
charge the  same  accordingly. 
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9  670.  Term*  on  whi«]&  ilebtor  wamy  dAlat  vessel. 

If,  after  such  au  undertaking  is  given  by  the  plaintiff,  the  war* 
rant  is  vacated  or  annalled,  or  the  attachment  is  discharged  as 
to  the  vessel,  share,  or  interest,  the  defendant  or  his  agent  is 
entitled  to  claim  the  same,  or  the  proceeds  thereof,  if  it  has  been 
sold,  only  Ui>ou  his  showing,  to  the  satisfaction  of  the  court  or 
judge,  that  the  undertaking  has  been  discharged;  or  giving  to 
the  plaintiff  an  undertaking,  with  sufficient  sureties,  approved  by 
tlie  court  or  judge,  who  must  justify  in  twice  the  appraised 
value,  to  the  effect,  that  they  will  indemnify  the  plaintiff  against 
all  charges  and  expenses,  in  consequence  of  the  undertaking. 
2  B.  S.  5,  (  23,  am'd. 

S   6T1,  IVben  vessel  to  be  sold. 

If  the  undertaking  of  the  plaintiff  is  not  discharged,  or  he  is  not 
indemnified,  as  prescribed  in  this  article,  within  one  month  after 
the  defendant  becomes  entitled  to  claim  the  vessel,  share,  or  in- 
terest, as  so  prescribed,  it  mav  be  sold  by  the  sheriff,  in  whose 
custody  it  is,  upon  an  order  of  the  court  or  judge;  and  the  pro- 
ceeds of  the  sale  must  be  T)aid  to  the  persons  who  executed  the 
undertaking,  for  their  indemnity. 

Id..  5  24. 

S  072.  The  same. 

If  a  claim  is  not  made,  by  or  in  behalf  of  an  owner  of  a  domes- 
tic vessel,  or  of  a  share  or  interest  therein,  within  thirty  days 
after  it  is  attached,  or  if  the  proper  undertaking  is  not  executed 
by  the  claimant;  or  if  a  claim  is  not  made,  within  that  time,  by 
or  in  behalf  of  the  owner  of  a  foreign  vessel,  or  of  a  share  or 
interest  therein;  the  vessel  share,  or  interest,  may  be  sold  by 
the  sheriff,  under  an  order  of  the  court  or  judge,  upon  the  appli- 
cation of  the  plaintiff,  if,  in  the  opinion  of  the  court  or  judge,  a 
sale  is  necessary. 

Id.,  i  20. 

i  678.  Tlie  same. 

Where  a  share  or  interest  in  a  vessel,  foreign  or  domestic,  is 
rdtached,  if  the  proper  claim  to  it  is  not  made,  by  or  in  behalf  of 
n&  owner  thereof,  within  thirty  days  thereafter,  it  may  be  sold 
by  the  sheriff,  under  an  order  of  the  court  or  judge,  upon  the 
application  of  a  joint  owner,  or  his  agent. 

m..  s  26. 

I  1174.    rAm*a,  \fn7.^    Sberlir  to  keep  properfr* 

The  sheriff  must  keep  the  property  attached  by  him,  or  the 
pro^eeds  of  property  sold,  or  of  a  demand  collected  by  him,  to 
."nswer  any  Jndgment  that  may  be  obtained  against  the  defend- 
ant in  the  action. 
Cv%  Proc.,  part  of  9  232. 

9  ii7n.  Sberiir  may  be  directed  to  pay  money  Into  eonvt. 

lint  the  court,  upon  the  application  of  either  party  to  the  ar- 
♦  km.  may  dir*»ct  the  sheriff,  either  before  or  after  the  expiration 
I  of  bis  term  of  office,  to  pay  into  »*onrt  the  proceeds  of  a  deninnd 
collected,  or  property  sold:  or  to  deposit  them  in  a  designated 
bank  or  trust  company,  to  be  drawn  out  only  upon  the  order  of 
the  court 
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S  676.  [Am'd,  1H77,]  ^'lieu  he  may  b«  directed  to  releaice 
or  deliver  property. 

Where  the  proceeds  of  tlie  property  sold,  aud  of  the  demands 
collected  by  tlie  sheriff,  exceed  tue  amouut  of  the  plaintilt  s  de- 
mand, with  the  costs  and  expenses,  aud  of  all  other  warrants  of 
attachment  or  executions  in  the  sheriff's  hands,  chargeable  upon 
the  same;  the  court,  or  the  judge  who  granted  the  warrant,  upon 
the  application  of  the  defendant,  or  of  an  assignee  of,  or  pur- 
chaser from  the  defendant,  aud  upon  notice  to  the  plaintiff,  and 
the  plaintiffs  in  the  other  warrants  or  executions,  may,  at  any 
time  during  the  pendency  of  the  action,  make  an  order  directing 
the  sheriff  to  pay  over  the  surplus  to  the  applicant,  and  to  release 
from  the  attachment  the  remaining  real  and  personal  property 
attached. 

I  677.  [Am'd,  1889.]  Plaintiff  may  brlnnr  action  in  name 
of  hlmaelf  and  the  sheriir. 

The  plaintiff,  by  leave  of  the  court  or  judge,  procured  as  pre- 
scribed in  the  next  soclioiij  may  bring  and  maintain,  in  tlie  name 
of  himself  and  the  sheriff  jointly,  by  his  own  attorney,  and  at  his 
own  expense,  any  action  which,  by  the  provisions  of  tliis  title, 
may  be  brought  by  the  sheriff,  to  recover  property  attached,  or 
the  value  thereof,  or  a  demand  attached,  or  upon  an  undertaking 
given  as  prescribed  in  this  title,  by  a  person  other  than  the 
plaintiff;  the  plaintiff,  in  his  own  name  and  the  sheriff's  jointly, 
may  also  bring  and  maintain  any  acticm  which,  by  the  provisions 
of  subdivision  two  of  section  six  hundred  and  fifty-five  of  article 
second  of  this  title,  may  be  brought  by  the  sheriff.  The  sheriff 
must  receive  the  proceeds  of  such  an  action,  but  he  is  not  liable 
for  the  costs  or  expenses  thereof.  Costs  may  be  awarded,  in 
such  an  action,  against  the  plaintiff  in  the  warrant,  but  not 
against  the  sheriff. 

Substitute  for  Co.   Proc,  §  238;  L.   1880,  cb.  504. 

(  678.  Ho-vr  leaT'e  to  brlnir  unch  action  procured. 

The  court  or  judge  must  grant  leave  to  bring  such  an  action, 
where  it  appears,  that  due  notice  of  the  application  therefor  has 
been  given  to  the  sheriff;  but,  before  doing  so,  the  court  or  judge 
may  require  that  notice  of  the  application  be  given  to  the  plain- 
tiff, in  any  oilier  warrant  against  the  same  defendant.  And  such 
term.**,  conditions,  and  regulations  may  be  imposed,  in  the  order 
granting  leave,  as  the  court  or  judge  thinks  proper,  for  the  due 
prr>toction  of  the  rights  and  interests  of  all  persons,  interested 
in  the  disposition  of  the  proceeds  of  the  action. 

Id. 

9  67f>.  Plaintiff  may  be  Joined  with  iiherlff,  after  actloit 
contnienced. 

Leave  may.  in  like  manner  and  with  like  effect,  be  granted  to 
the  plaintiff  in  the  warrant,  to  l>e  joined  with  the  sheriff.  In  an 
action  bniiight  by  the  sheriff,  in  a  case  where  he  mi/rht  have 
procured  h»nve  to  bring  the  action,  as  prescribed  in  the  last  two 
sections.  T'pou  an  application  therefor,  tin*  r-onrt  or  indge  may, 
in  a  proper  case,  require  the  plaintiff  to  provitle  for  the  expenses 
in  the  action,  already  incurred  by  the  sheriff.  The  application 
mast  be  denied,  in  case  of  an  unreasonable  delay  in  making  it; 
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or  where  an  application  was  made,  before  the  action  was  brought. 
and  the  plaintiff  neplectid  or  rofiised,  without  a  good  excuse 
therefor,  to  comply  with  the  terms,  conditions  or  regulations,  then 
imposed. 

S  680.  Jadflre  to  direct  a«  to  manasement  of  much,  am  ac- 
tion, etc. 

The  court  or  judge  may,  upon  the  Application  of  the  sheriff,  or 
of  the  defendant  in  the  wnBrant,  during  the  pendency  of  an  ac- 
tion, brought  as  prescribed  in  the  Inst  three  sections,  direct  as  to 
the  conduct,  discontinuance,  or  settlement  of  the  same,  antl  as  to 
the  application  or  disposition  of  the  money  or  property  recovered 
therein,  as  justice  requires. 

S   681.   Retara  of  inventory  t  ho^r  enforced. 

L'pon  the  application  of  either  party,  and  proof  of  the  neglc».'t 
of  the  sheriff,  the  court  or  judge  may,  by  order,  require  the  sheriff 
to  return  an  inventory.     Disobedience  to  such  an  order  may  be 
pauished,  as  a  contempt  of  the  court. 
2  B.  S.  13.  8  66  (2  Edm.  14).    See  poot.  5  712. 
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article:  third. 
Vacating  or  modifying  the  warrant;  disgharging  the  attachment  m 

■ec.  682.  Motion  to  yacate  or  modify  warrant,  or  increaie  Mcomj. 
688.  How  motion  must  bo  made;  oppoaing  it  by  new  prooCi. 
684-686.   [Uepealeu.j 

686.  When  prior  motion  not  to  prejudice  aobsequent  motlMi. 

687.  Defendant  may  apply  for  discharge  of  attachment. 

688.  Undertaking  to   be   given. 

688.  Application  by   one  of  leveral  defendants. 
680.  Sureties  to  justify  if  required. 

691.  Sheriff  may  retain  property  until  Jnstlfleatloii. 

692.  Foregoing  provlftions   applicable  to   ressels. 

693.  Partners  may   apply  to  discharge  attachmeBt. 

694.  Undertaking  to  be   given. 

695.  Court  or   judge   may  ascertain  value. 

696.  When  plaintiff  entitled  to  notice  of  any  application,   etc. 

I  68S.  [Am*d,  1877.]  M Qtion  to  Ta«ate  or  modify  warrant, 
or  Increaso  aecnrity. 

The  defendant,  or  a  person  who  has  acquired  a  lien  upon,  or 
interest  in,  his  property,  after  it  was  attached,  may,  at  any  time 
before  the  actual  application  of  the  attached  property,  or  the 
proceeds  thereof,  to  the  payment  of  a  judgment  recovered  in  the 
action,  apply  to  vacate  or  modify  the  warrant,  or  to  increase  the 
security,  given  by  the  plaintiff,  or  for  one  or  more  of  those  forma 
of  relief,  together,  or  in  the  alternative. 

Substitute  for  part  of  |  241,  Oo.  Proc. 

S  888.  How  motion  mnst  be  madei  oppoalns  it  by  new 
proofs. 

An  application,  specified  in  the  last  section,  may  be  founded 
only  upon  the  papers  upon  which  the  warrant  was  granted;  in 
which  case,  it  must  be  made  to  the  court,  or,  if  the  warrant  was 
granted  by  a  judge  out  of  court,  to  the  same  judge,  in  court  or 
out  of  court,  and  with  or  without  notice,  as  he  deems  proper. 
Or  it  may  be  founded  upon  proof,  by  affidavit  on  the  part  of  the 
defendant:  in  which  case,  it  must  be  made  to  the  court,  or,  if 
the  warrant  was  granted  by  a  judge  out  of  court,  to  any  judge 
of  the  court,  upon  notice;  and  it  may  be  opposed  by  new  proof, 
by  affidavit,  on  the  part  of  the  plaintiff,  tending  to  sustain  any 
ground  for  the  attachment,  recited  in  the  warrant,  and  no  other, 
unless  the  defendant  relies  upon  a  discharge  in  bankruptcy,  or 
upon  a  discharge  or  exoneration,  granted  in  insolvent  proceed- 
ings; in  which  case,  the  plaintiff  may  show  any  matter,  in  avoid- 
ance thereof,  which  he  might  show  upon  the  trial. 

I  684.  [Repealed,  1877.] 

I  «8«.  [Repealed,  1877.] 

S  680.  [Am'd,  1877.]  Wben  prior  motion  not  to  prejndieo 
sn1iae«nent  motion. 

The  denial  of  such  an  application  does  not  prejudice  a  subse- 
quent application.  Bennonnbly  made,  founded  upon  the  failure  of 
a  complaint  whirh  hnd  not  boon  filed  or  served  at  the  time  of 
the  former  application,  to  set  forth  any  of  the  causes  of  action 
mentioned  in  section  635  and  section  637  of  this  act 

IM  (  S66,  ante. 
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I  687.  TAmM,  190«.1  Defeadaat  mar  appl^  for  «l«eli«rse 
of  attachment. 

The  defendant  may,  at  any  time  after  he  has  appeared  in  the 
action,  apply  to  the  judge  who  granted  the  warrant,  or  to  the 
court,  for  an  order  to  dincharge  the  attachment,  as  to  the  whole 
or  a  part  of  the  property  attached. 

Snbstlttite  for  a  portion  of  Go.  Proc.  I  240;  L.  1906.  ch.  507.  In  «ffeet 
Bept.  1, 1906. 

i  088.  [Am'd.  1906.]     Vadertaklnff  to  be  fflvea. 

Upon  such  an  application,  the  defendant  must  give  an  under- 
taking, with  at  least  two  sufficient  sureties,  to  the  eflFect  that  he 
will,  on  demand,  pay  to  the  plaintiff  the  amount  of  any  Judg- 
ment which  may  be  recovered  in  the  action  against  him,  not  ex- 
ceeding a  sum  specified  in  the  undertaking,  with  interest.  The 
sum  so  specified  must  be,  at  least  equal  to  the  amount  of  the 
plaintiff's  demand,  as  specified  in  his  affidavit;  or,  at  the  option 
of  the  defendant,  equal  to  the  appraised  value,  according  to  the 
inventory,  of  the  property  attached;  or,  if  the  application  is  to 
discbarge  the  attachment,  as  to  a  part  only  of  the  property  at- 
tached, to  the  appraised  value  of  that  portion.  Upon  such  ap- 
plication being  made  after  final  judgment,  the  defendant  must 
give  the  security  reouired  to  perfect  an  appeal  to  the  court  of 
siipeals  from  a  final  judgment,  of  the  same  amount  or  to  the  same 
effect,  and  to  stay  the  execution  thereof. 

SnbstltntP  for  the  first  two  leiiteiices  of  the  0».  Proc.  i  Ml;  U  1900, 
eh.  SOT.    In  effect  Sept.  1.  UM. 

I  889.  Appllcatloa  1»y-  one  of  Heveral  defeadaats. 

Where  there  are  two  or  more  defendants,  and  an  application 
is  made,  as  prescribed  in  the  last  two  sections,  by  one  or  more, 
bat  not  by  all  of  them,  the  undertaking  must  provide  for  the 
payment  of  any  judgment,  which  may  be  recovered  against  any 
of  the  defendants  in  the  action,  unless  the  applicant  makes  proof, 
by  affidavit,  to  the  satisfaction  of  the  court  or  judge,  that  the 
property,  with  respect  to  which  the  application  is  made,  belongs 
to  him  separately;  in  which  case,  the  undertaking  must  provide 
for  the  payment  of  any  judgment,  which  may  be  recovered  in  the 
action  against  the  applicant,  either  alone,  or  jointly  with  any 
other  defendant.  Where  an  application  is  made,  as  prescribed  in 
this  section,  at  least  two  days  notice  thereof,  with  a  copy  of  the 
affidavit,  must  be  served  upon  the  plaintiff's  attorney,  who  may 
oppose  the  application  by  proof,  by  affidavit,  that  one  or  more  of 
the  other  defendants  own,  or  have  an  interest  in  the  property. 

f  eaOb     [Am'd,  1877.]    Saretlee  ta  Jvstlfy  if  reqalred. 

An  undertaking,  given  as  prescribed  in  the  last  two  sections, 
must  be  forthwith  filed  with  the  clerk.  A  copy  thereof,  with 
a  notice  of  the  filing,  must  be  forthwith  served  upon  the  plaintilTs 
attorney:  who  may,  within  three  days  thereafter,  give  notice  to 
the  sheriff,  that  he  excepts  to  the  sufficiency  of  the  sureties. 
Thereupon  the  sureties  must  justify,  upon  the  like  notice,  and  in 
like  manner,  as  bail  upon  an  arrest;  or  a  new  undertaking  must 
be  given,  with  new  sureties,  who  must  justify  in  like  manner.  If 
the  plaintiff  does  not  except,  as  prescribed  in  this  section,  he  la 
deemed  to  have  waived  all  objection  to  the  sureties. 

Go.  Proc.,  pert  ef  i  S41,  am*d. 
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(  081.  Sl&eriff  may  retain  property  until  Jnstlftcatton. 

The  sheriflP  is  responsible  for  the  sufficiency  of  the  sureties ;  and 
he  may  retain  possession  of  the  property  attached,  and  the  pro- 
ceeds thereof,  until  the  objection  to  them  is  waived,  as  prescribe<l 
in  the  last  section,  or  they^  or  the  new  sureties,  justify. 

Id.,  part  of  the  same  sectloD. 

§  4*0:2.  Foresroingr  provinlonH  applicable  to  ▼eHHela. 

The  last  five  sections  are  applicable,  where  a  vessel,  or  a  share 
or  interest  therein,  is  attached.  If  it  is  necessary,  to  enable  the 
defendant  to  discharge  the  attachment,  the  court  or  judge  may, 
by  order,  stay  any  proceeding  specified  in  article  second  of  this 
title,  or  extend  the  time  to  do  any  act  therein  specified. 

S  003.  Partners  may  apply  to  illNcliarflre  attachment. 

If  a  warrant  of  attachment  is  levied  upon  the  Interest  of  one 
or  more  partners,  in  goods  or  chattels  of  a  partnership,  the  other 
partners,  who  are  not  defendants  in  the  action,  or  any  of  them, 
may,  at  any  time  before  final  judgment,  apply  to  the  judge  who 
granted  the  warrant,  or  to  the  court,  upon  an  affidavit  showing 
the  facts,  for  an  order  to  discharge  the  attachment,  as  to  that 
interest. 

f  094.  [Am'd,  1677.]    Undertaking  to  be  Arisen. 

Upon  such  an  application,  the  applicant  must  give  an  under- 
taking, with  at  least  two  sufficient  sureties,  to  the  effect  that  they 
will  pay  to  the  sheriff,  on  demand,  the  amount  of  any  judgment, 
which  may  be  recovered  against  the  partner  who  is  defendant  In 
the  action:  or  which  may  be  recovered  against  him,  in  any  other 
action,  wherein  the  other  partners  are  not  defendants,  and 
wherein  a  warrnnt  of  attachment,  or  an  execution,  may 
come  to  the  sheriff's  bands,  at  any  time  before  the  warrant  of 
attachment,  which  was  so  levied,  is  vacated  or  annulled;  not  ex- 
ceeding a  sum,  specified  in  the  undertaking,  which  must  not  be 
less  than  the  value  of  the  interest  of  the  defendant,  in  the  goods 
or  chattels  seized,  by  virtue  of  the  attachment,  as  fixed  by  the 
court  or  judge.  If  the  value,  in  the  opinion  of  the  court  or  judge, 
is  uncertain,  the  sum  shall  be  such  as  the  court  or  judge  deter- 
mines. 

9  005.  Conrt  or  Jndffe  may  ascertain  -ralne. 

For  the  purpose  of  fixing  the  sum,  or  determining  the  suf- 
ficiency of  the  sureties,  the  court  or  Judge  may  receive  affidavits 
or  oral  testimony,  or  may  direct  a  reference. 

§  090.  When  plaintiff  entitled  to  notice  of  any  applica- 
tion* etc. 

The  court  or  judge  may  direct,  that  the  plaintiff  have  notice  of 
an  application  for  a  discharge  of  property,  as  prescribed  in  this 
article,  or  of  the  hearing  under  an  order  of  reforence,  made  as 
pre8cril)ed  in  the  last  section;  and  if  the  applicant  does  not  ap- 
pear, where  notice  has  been  given,  the  application  may  be  dfc- 
misscd  •r  denied. 

ISO 
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ARTICLE  FOURTH. 

RnjnJations  where  there  are  tiro  or  more  warrants  against  ike 
same   defrnfUint, 

S«r.   OJ*^.  Prefereiict^B   of   two  or  more  warrants. 
«OS.   Rule  HK  to  U'vy  uiiil«'r  a  Junior  warrant. 
(S99-700.   [Uepealed.! 

701.  Unclerraklnf;,    by    Jnnlor   attacl^lnt;  creditor,    to    prevent    release   of 

foreiipn  vesHel. 

702.  Rule  flK  to  Huli^eqiiMit  attarhmont  of  fnreljoi  Teiwel. 

7(13.  RlKbtH  of  Jnulor  plaintiff   In   action  by   senior  plaintiff  ami  sheriff 

Jointly. 
7iH.  Junior   plaintiff  may   be    alIowe<l    to   commence   action  Jointly  with 

sheriff. 
705.  Biglits  of  third   and  other  subsequent  attaching  creditors. 

f  <I9T.  Preferoneefi  of  ti^o  or  more  irarrantii. 

Where  two  or  more  warrants  of  attaohinont,  aKainst  the  same 
defendant,  are  delivered  to  the  sheriff  of  the  8ame  county,  to  be 
exet-iited,  their  respec-tive  preferences,  and  the  rules,  where  a 
levy,  or  a  levy  and  sale,  have  been  made  under  a  junior  warrant, 
are  the  same,  as  where  two  or  more  executions,  against  the  prop- 
erty of  the  sjime  defendant,  are  delivered  to  the  sheriff  or  the 
same  county,  to  be  executed. 
Se«  2  B.  S.  360.   ||  14  and  15  (2  Edm.  378). 

f  (t9H.  Rnle  an  to  levy  ander  a  Junior  -warrant. 

Where  a  domestic  vessel,  or  share  or  interest  therein,  has 
been  attached,  and  afterwards  released,  as  prescribed  in  this 
title:  or  where  the  personal  property  of  a  partnership,  of  which 
the  defendant  was  a  member,  has  been  attached,  and  the  attach- 
ment afterwards  discharged,  upon  the  applica'tion  of  another 
partner,  as  prescribed  in  this  title:  another  warrant,  against  the 
same  defendant,  shall  not  be  levied  on  the  same  property,  by  the 
sheriff  of  the  same  or  of  any  other  county,  until  after  the  first 
warrant  hns  been  vacated  or  annulled.  But,  except  as  thus  pre- 
scribed, where  a  second  warrant,  against  the  same  defendant,  is 
delivered  to  the  same  sheriff,  he  must  execute  it,  by  a  levy  upon 
property  Avithin  his  county,  and  he  must  thereupon  take  the  same 
pnK-eedinj^,  as  if  the  levy  was  made  under  the  first  warrant. 
.Si*<'   ante.    SI    0U2    and  C04. 

1099.    [Repealed,  1877.] 

I  TOO.    [Repealed,  1877.] 

t  TOl.  Under (akinfc  by  Junior  attacbtnflr  creditor  to   pre- 
vent release  of  foreign  vemiel. 

Where  a  foreign  vessel,  or  a  share  or  interest  therein,  has  been 
attached  and  valued,  as  prescribed  in  article  second  of  this  title, 
and  the  plaintiff,  in  the  first  warrant  of  attachment,  fails  to  jfive 
an  undertakinjr  to  prevent  the  release  thereof,  the  court  or  judpe 
may  ^rant  to  the  plaintiff  in  a  second  warrant,  then  in  the  sher- 
ifTs  hands  for  execution,  an  extension,  of  not  more  than  thn»e 
days  thereafter,  within  which  to  furnish  an  undertaking?,  in  all 
respects  like  the  one  to  be  furni.shed  by  the  first  plaintiff.  And  if 
he  furnishes  it,  within  that  tune,  he  has  the  same  rijarhta  and 
privileges,  and  is  subject  to  the  same  duties  and  liabilities,  with 
respect  to  the  vessel  and  its  procee<ls,  and  the  subsequent  pro- 
ceedings relating  thereto,  as  if  his  was  the  first  warrant. 

i  702.  Rnle  as  to  anbHeiinent  attachment  of  forelg-n  ves- 
sel. 

If  a  foreign  vessel,  or  a  share  or  interest  therein,  has  been 
attached,  and  afterwards  released,  by  reason  of  the  failure  of  the 

131 


ii  703-705  ATTACimENT  OF  Pl^Ol^ERTY.        c.  7,  t.  3,  a.  4 

plaintiff,  in  the  first  or  the  second  warrant,  to  frive  an  undertak- 
lUK  to  i)reveut  the  release,  it  shall  not  be  atfuiu  attached,  under 
a  warrant  against  the  same  defendant,  which  has  bt^en  deliv^'reJ 
to  the  sheritf  of  the  same  county,  before  the  expiration  of  the 
time  within  wliich  the  undertaking  should  have  bcuu  furnished. 
i»ut  it  may  be  aj^aiu  attached,  under  a  subse<iuent  warrant 
against  the  same  defendant;  in  which  case,  the  plaintiff  therein, 
and  the  i>luintiff  in  each  wah*ant  subsequently  delivered  to  the 
sheriff,  have  the  same  rights,  and  privileges,  and  are  subject  to 
the  same  duties  and  liabiiities,  with  respect  to  the  vessel  and  its 
proctH'ds,  and  the  subsequent  proceedings  relating  thereto,  as  if 
the  warrant,  under  which  it  was  attached,  was  the  first  warrant. 

I  703.  Rtarlitn  of  Junior  i>laintifl  In  action  by  aentor  plain* 
tllT  and  Mherlff  Jointly. 

Where  the  plaintiff  in  a  warrant  of  attachment  has  commenced 
an  action,  in  the  name  of  himself  and  the  sheriff  jointly,  as  pre- 
scribed in  this  title,  a  plaintiff  in  a  junior  warrant  may  apply  to 
the  court  or  judge,  to  direct  as  to  the  conduct,  discontinuance,  or 
setdement  of  the  same,  or  to  impose  terms,  conditions,  and  regula- 
tions as  to  the  continuance  thereof,  in  the  interest  of  the  appli- 
cant; and  such  order  may  be  made  thereupon,  as  justice  re<iuires. 
If  the  first  warrant  is  vacated,  or  the  attachment  thereunder  is 
released  or  discharged,  without  affecting  the  cause*  of  action 
pros(»cuted  by  the  plaintiff  therein  and  the  sheriff  jointly,  the 
plaintiff  in  the  warrant  next  in  order,  may  upon  his  own  applica- 
tion, be  substituted  as  joint  plaintiff  with  the  sheriff,  by  an  order, 
made  as  upon  an  application  for  leave  to  bring  such  an  action. 

St'u  Sf   077  CSO.   autti. 

II  704.  Janlor   filnlntllT  may  be  allo-vred  to  commence  ac* 
tion  Joiutly  >vlth   Mherlff. 

A  plaintiff  in  a  second  warrant  may  apply  to  the  court  or 
judge,  u|>on  notice  to  the  plaintiff  in  the  first  warrant,  and  to  the 
sheriff,  tnr  leave  to  bring  and  maintain,  in  the  name  of  himself 
and  the  slieriff  jointly,  any  action,  which  might  be  brought  in  the 
name  of  the  senior  plaintiff  and  the  sheriff.  If  it  appears  that 
the  plaintiff  in  the  first  warrant  neglects  or  reftises  to  be  joined 
with  the  sheriff  in  such  an  action,  or  to  comply  with  the  terms, 
conditions,  and  regulations,  imposed,  either  upon  granting  him  an 
order  for  that  purpose,  or  upon  the  hearing  of  an  application, 
made  as  prescribed  in  this  section,  the  court  or  judge  may  grant 
to  the  plaintiff  in  the  second  warrant,  leave  to  brinff  and  maintain 
su<*b  an  action,  in  the  name  of  himself  and  the  sheriff  jointly, 
with  like  effect,  as  if  his  was  the  first  warrant. 

I  70R.  Rlsrlitn  of  third  and  other  iinbiieaaent  attaehlngr 
credltorN. 

Where  there  are  more  than  two  warrants  of  attachment, 
against  the  sanu»  defendant,  the  plaintiffs  in  the  third  and  each 
subsequent  warrant  have,  according  to  their  resuective  priorities, 
the  sam4»  rights  and  privileges,  as  against  the  plaintiffs  in  all 
senior  warrants,  which  the  plaintiff  in  the  second  warrant  has, 
as  against  the  plaintiff  in  the  first,  and  are  subjcn-t  to  the  same 
duties  and  liabilities;  €»xcept  that  a  second  extension  of  the  time, 
within  which  to  furnish  an  undertaking  to  prevent  the  release  of 
a  foreign  vessel,  or  a  share  or  interest  tluM-ein,  shall  not  be 
granted.  And  the  plaintiffs  in  two  or  more  junior  warrants  of 
attachment,  may,  by  agreement  among  themselves,  take  jointly, 
and  for  their  common  benefit,  any  proceeding,  permitted  by  this 
title  to  be  taken,  by  the  plaintiiT  in  a  second  or  subsequent  war- 
rant of  attachment:  provided  that  it  does  not  interfere  with  the 
preferential  or  other  right  of  an  intermediate  plaintiff. 
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ARTICLB  FIFTH. 

Proceedings  ajier  jwdginent;  rights  of  parties  and  duties  of  the 
skerif  ajter  the  warrant  is  vacated  or  annulled^  or  the  attach- 
meM  discharged, 

9^90^.  706.  Szecntion  to  itsue  to  sberlff  who  taas  lerled. 

707.  When  Judgment  enforceable  onlj  Hgainst  attached  vroj^tty, 
1Q8.  Jndgment  In  tbe  principal  action;  how  aatlafled. 
700.  When  attachment  dlacharfed,    etc.,   property   to  be  reator«d  to  4^ 
fendant. 

710.  Additional   proylslon   for   his    relief. 

711.  Cancelling  notice   attaching   real  property. 

112.  When  sberlfl  to  return  warrant  and  bla  pi«eeedliigs. 

}  TOO.  Bxecntlon  to  iHHue  to  sheriff  "vfIio  has  levied. 

Where  a  lovj,  under  a  warrant  of  attachiueut  in  an  action, 
has  been  made,  au  execution  against  property,  upon  a  final  judg- 
ment in  favor  of  the  plaintiff  therein,  recovered  after  tlie  expira- 
tion of  the  term  of  omce  of  the  sheriff,  who  mnde  the  levy,  must 
nevertheless  be  directed  to  and  executed  by  that  sheriff,  unless 
another  person  is  desixnated  by  law  to  complete  the  unfinished 
business  pertaining  to  his  olfice;  or,  in  that  case,  to  the  person  so 
designated. 

f  707.  [Am'd,  1877.]  Wlien  Jadsrnient  enforeeable  only 
as»lii«t   attached   property* 

Where  a  defendant,  who  has  not  appeared,  is  a  non-resident  of 
the  State,  or  a  foreign  corporation,  and  the  summons  was  served 
without  the  State,  or  by  publication,  pursuant  to  an  order  ob- 
tained for  that  purpose,  as  prescribed  in  chapter  fifth  of  this  act, 
the  judgment  can  be  enforced  only  against  the  property  which  haa 
been  levied  upon,  by  virtue  of  the  warrant  of  attachment,  at  the 
time  when  the  judgment  is  entered.  But  this  section  does  not 
declare  the  effect  of  such  a  judgment,  with  respect  to  (he  appli- 
cation of  any  statute  of  limitation. 

S  708.  [Am'd,  1877.]  JndBrment  In  tbe  principal  action) 
kovr  aatlafled. 

Where  an  execution  against  property  is  issued  upon  a  judg- 
ment for  the  plaintiff,  in  an  action  m  which  a  warrant  of  attach- 
ment has  been  levied,  the  sheriff  must  satisfy  it,  as  follows: 

1.  He  must  pay  over  to  the  plaintiff  all  money  attached  by  him, 
and  the  proceeds  of  all  sales  of  perishable  property,  or  of  any  ves- 
sel or  share  or  interest  therein,  or  animals,  sold  by  liim,  or  of 
any  debts,  or  other  tilings  in  action  collected  or  sold  by  him;  or  so 
much  thereof  as  is  necessary  to  satisfy  the  jndgment. 

2.  If  any  balance  remains  due,  he  must  soil,  nmlor  the  execu- 
tion, the  other  personal  property  attached,  or  so  much  thereof  as 
is  necessary;  including  rights  or  shares  in  the  stock  of  an  asso- 
ciation or  corporation,  or  a  bond  or  other  instrument  for  the  pay- 
ment of  money,  executed  and  issued,  with  the  Interest  coupons 
annexed,  if  any,  by  a  govern m on t,  state,  county,  public  officer,  or 
municipal  or  other  corporation,  which  is  in  terms  negotiable,  or 
payable  to  the  bearer  or  holder,  the  principal  whereof  is  not  then 
payable;  but  not  including  any  other  dobt  or  thing  In  action.  If 
the  proceeds  of  that  property  are  insufficient  to  satisfy  the  judg- 
ment, and  the  execution  requires  him  to  satisfy  it  out  of  any 
other  personal  property  of  the  defendant,  he  must  sell  the  per- 
gonal property,  upor  which  he  has  levied  by  virtne  of  th^  execu- 
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tion.  If  the  proceeds  of  the  personal  property,  applicable  to  the 
execution,  are  insufficient  to  satisfy  the  judgment,  the  sheriff 
must  sell,  under  the  execution,  all  the  right,  title,  and  interest, 
which  the  defendant  had  in  the  real  property  attached,  at  the 
time  when  the  notice  was  filed,  or  at  any  time  afterwards,  before 
resorting  to  any  other  real  property. 

3.  If  personal  property  attached,  belonging  to  the  defendant, 
has  passed  out  of  the  hands  of  the  sheriff,  without  having  been 
sold  or  converted  into  money,  and  the  attachment  has  not  been 
discharged  as  to  that  property,  he  must.  If  practicable,  regain  pos- 
session thereof;  and,  for  that  purpose,  he  has  all  the  authority 
which  he  had,  to  seize  the  same  under  the  warrant.  A  person, 
who  wilfully  conceals  or  withholds  such  property  from  him,  is 
liable  to  double  damages,  at  the  suit  of  the  party  aggrieved. 

4.  Until  the  judgment  is  paid,  he  may  collect  the  debts  and 
other  things  in  action  attached,  and  prosecute  any  undertaking, 
which  he  has  taken  in  the  course  of  the  proceedings,  and  apply 
the  proceeds  thereof  to  the  payment  of  the  judgment. 

5.  At  any  time  after  levying  the  attachment,  the  court,  upon 
the  petition  of  the  plaintiff,  accompanied  with  an  affidavit,  speci- 
fying fully  all  the  proceedings  of  the  sheriff,  since  the  levy  under 
the  warrant,  the  property  attached,  and  the  disposition  thereof; 
and  the  affidavit  of  the  sheriff,  showing  that  he  has  used  dili- 
gence. In  endeavoring  to  collect  the  debts  and  other  things  in  ac- 
tion attached,  and  that  a  portion  thereof  remains  uncollected; 
may  direct  the  sheriff  to  soil  the  remaining  portion,  upon  such 
termSj  and  in  such  manner,  as  it  thinks  proper.  Notice  of  the  ap- 
plication must  be  given  to  the  defendant's  attorney,  if  the  defend- 
ant appeared  in  the  action.  If  the  summons  was  not  personally 
served  on  the  defendant,  and  he  did  not  appear,  the  court  may 
make  such  order  as  to  the  service  of  notice,  as  it  thinks  proper: 
or  may  grant  the  application  without  notice. 

Co.  Proc,  t  237,  amM. 

i  709.  [Am'd,  1877.]  When  attacltinent  dflscharired,  etc., 
property  to  be  restored  to  defendant. 

Where  a  warrant  of  attachment  is  vacated,  or  annulled,  or  an 
attachment  is  discharged,  upon  the  applicntion  of  the  defendant, 
the  sheriff  must,  except  in  a  case  where  it  is  otherwise  sp(*cially 
prescribed  by  law,  deliver  over  to  the  defendant,  or  to  the  person 
entitled  thereto,  upon  reasonable  demand,  and  upon  payment  of 
all  costs,  charges,  and  expenses,  legally  chargeable  by.  the  sheriff, 
all  the  attached  personal  property  remaining  in  his  hands,  or  that 
portion  thereof,  as  to  which  the  attachment  is  discharged;  or 
the  proceeds  thereof,  if  it  has  been  sold  by  him. 

Id..  Ust  tentenct  of  (  2S7,  and  part  of  H  280  and  340.    See  S  8348.  subd.  1^ 

i  710.   Additional  provision  for  hlii  relief. 

Where  the  sheriff  is  required  by  this  title,  to  deliver  attached 
property,  or  the  proceeds  thereof,  to  the  defendant,  he  must  also 
deliver  to  him,  unless  otlierwise  specially  directed  by  the  court  or 
judge,  all  books  of  account,  vouchers,  evidences  of  debt,  mtmi- 
ments  of  title,  or  other  papers,  relating  to  the  property,  either 
real  or  personal,  or  to  its  proceeds;  together  witn  all  undertak- 
ings, relating  thereto,  which  he  has  taken  in  the  course  of  the  pro- 
ceedings, and  which  have  not  been  fully  satisfied:  except  an  un- 
dertaking, given  by  the  defendant,  upon  the  discharge  of  property. 
He  must  also  deliver  a  written  assignment,  duly  acknowledged,  of 
etk^h.  undertaking,  so  delivered,  and  of  each  other  instrument,  tg 
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which  the  defendant  is  thus  entitled,  an  assignment  of  which  is 
necessary  to  perfect  or  protect  the  defendant's  title  thereto.  The 
defendant  must  also,  but  ui)on  his  own  application  only,  be  sub- 
stituted in  place  of  the  sheriff,  or  the  sheriff  and  the  plaintiff 
jointly,  in  an  action  brought  as  prescribed  in  this  title;  but  the 
court  or  judge  may  impose,  as  a  condition  of  granting  the  order 
of  substitution,  such  terms  as  justice  requires,  with  respect  to 
indemnity  and  payment  of  expenses.  The  defendant's  right, 
without  respect  to  property  attached  and  not  disposed  of,  and  an 
undertaking,  or  other  instrument,  to  which  he  is  thus  entitled,  are 
the  same  as  those  of  the  sheriff,  while  the  warrant  was  still  in 
force,  except  where  his  rights  are  specially  defined  or  regulated 
by  law. 

f  711.  Caneelling-  notice  attacliliiff  real  property. 

At  any  time  after  the  warrant  of  attachment  has  been  Tacated 
or  annulled,  or  the  attachment  has  been  discharged  as  to  real 
property  attached,  the  court  may,  in  its  discretion,  upon  the  ap- 
plication of  any  person  aggrieved,  and  upon  such  notice  as  it 
deems  just,  direct,  that  any  notice,  filed  for  the  purpose  of  attach- 
ing the  property,  be  cancelled  of  record,  by  the  dork  of  the 
connty  wnere  It  is  filed  and  recorded.  The  cancellation  must  be 
made  by  a  note,  to  that  effect,  on  the  margin  of  the  record,  refer- 
ring to  the  order;  and,  unless  the  order  is  entered  in  the  same 
clerk's  office,  a  certified  copy  thereof  must,  at  the  same  time,  be 
fiiled  therein. 

Go.   Proc.,  part  of  t  182,   am'd  and   enlarged. 

§  T12.  IVhoa  alterllt  to  return  ^rarrant  and  hta  proceed- 

Where  a  warrant  of  attachment  has  been  vacated  or  annulled, 
the  sheriff  must  forthwith  file,  in  the  clerk's  office,  the  warrant, 
with  a  return  of  his  proceedings  thereon.  Upon  the  application 
of  either  party,  and  proof  of  the  sheriff's  neglect,  the  court  may 
direct  him  so  to  do,  forthwitl},  or  within  a  specified  time. 

Id..  I  242,  am'd.  and  consolidated  with  bo  much  uf  2  R.  S.  13,  i  M  (2 
Bdm.  14).   as  relates  to  the  return  of  the  warrant. 
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TITUS  IV. 

Other    provisional    remedies;    general   and  miscellaaaon* 
provisions. 

Article  1.  Receivera. 

2.  Deposit,  dellTenr,  or  coDveyance  of  propeny. 
8.  General   and  mlacellaneouB  provisious. 

ARTICLES    FIRST, 

Eeceivera 

8«c.  718.  BecelTor;  when  appointed. 

714.  Appointment  of   receiver;    notice   of  application. 

716.  Security. 

710.  Certain  recelTera  may  bold  real  prop«rtf . 

S  713.  [Am'd,  189S.]    Reoelreri  when  appointee. 

In  addition  to  the  crbos,  where  the  appointment  of  a  receiver 
is  specially  provided  for  by  law,  a  receiver  of  property,  which  is 
the  subject  of  an  action,  in  the  supreme  court  or  a  county  court, 
may  be  appointed  by  the  court,  in  either  of  the  following  cases: 

1.  Before  final  judgment,  on  the  application  of  a  party  who  es- 
tablishes an  apparent  right  to,  or  interest  in,  the  property,  where 
it  is  in  the  possession  of  an  adverse  party,  and  there  Is  danger 
that  it  will  be  removed  beyond  the  jurisdiction  of  the  court,  or 
lost,  materially  injured,  or  destroyed. 

2.  By  or  after  the  final  judgment,  to  carry  the  judgment  into 
effect,  or  to  dispose  of  the  property,  according  to  its  directions. 

3.  After  final  judgment,  to  preserve  the  property,  during  the 
pendency  of  an  appeal. 

The  word,   **  property,'*  as  used  in  this  section,  includes  the 
rents,  profits,  or  other  income,  and  the  increase,  of  real  or  per- 
sonal property. 
L.  189S.  ch.  946. 

S  714.  [Am*d,  1879,  1008.]  Appointment  of  receiver  |  no- 
tice of  appllc«.tlon. 

Notice  of  an  application,  for  the  appointment  of  a  receiver  in 
an  action,  before  judgment  therein,  must  be  given  to  the  adverse 
party,  unless  he  has  failed  to  appear  in  the  action,  and  the  time 
limited  for  his  appearance  has  expired.  But  where  an  order  has 
been  made,  as  prescribed  in  section  four  hundred  and  thirty- 
eight  of  this  act,  the  court  may,  in  its  discretion,  appoint  a 
temporary  receiver,  to  receive  and  preserve  the  property,  without 
notice,  or  upon  a  notice  given  by  publication  or  otherwise,  as  he 
thinks  proper.  But  where  the  action  is  for  the  foreclosure  of  a 
mortgage,  which  mortgage  provides  that  a  receiver  may  b.e  ap- 
pointea  without  notice,  notice  shall  not  be  required. 

See  §  827,  poet;  L.  1903,  ch.  217.     In  effect  Sept.  1,  1908. 

§  715.  [Am'd,   1806.]    Security. 

A  receiver,  appointed  in  an  action  or  special  proceeding,  must, 
before  entering  upon  his  duties,  execute  and  file  with  the  proper 
clerk,  a  bond  to  the  people,  with  nt  least  two  sufficient  sureties, 
in  a  penalty  fixed  by  the  conrt.  iiKlpo,  or  referee,  ranking  the  ap- 
pointment, conditioned  for  the  f:iithful  discharge  of  his  duties  as 
receiver;  and  the  execution  of  nny  such  bond  by  any  fidelity  or 
suretv  comppnv  authorized  by  f^^o  laws  of  this  state  to  transact 
business,  shall  be  equivalent  to  tl^e  execution  of  said  bond  by  tw# 
sureties.    And  the  court,  or,  where  the  order  was  made  out  Of 
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court,  the  judge  making  the  order,  b7  or  purstiant  to  which  the 
receiTer  was  appointed,  or  his  successor  in  office,  may,  at  any 
time,  remove  the  receiver,  or  direct  him  to  give  a  new  bond,  with 
new  sureties,  with  the  like  condition.  But  the  foregoing  provi- 
Bions  of  this  section  do  not  apply  to  a  case  whore  special  provl- 
siou  is  made  by  law,  for  the  security  to  be  given  by  a  receiver,  or 
for  increasing  the  same,  or  for  removing  a  receiver.  A  receiver 
who,  having  executed  and  filed  a  bond  as  provided  for  in  this  sec- 
tion, before  presenting  his  accounts  as  receiver,  must  give  notice 
to  the  surety  or  sureties  on  his  official  bond,  of  his  intention  to 
present  his  accounts,  not  less  than  eight  days  before  the  day  set 
for  the  hearing  on  said  accounting.  The  same  notice  must  be 
given  to  such  surety  or  sureties  where  the  accounting  is  ordered 
on  the  petition  of  a  person  or  persons  other  than  the  receiver, 
and  in  no  case  shall  the  receiver  s  accounts  be  passed,  settled  or 
allowed,  unless  the  said  notice  provided  for  in  this  section  shall 
have  first  been  given  to  the  surety  or  sureties  on  the  official  bond 
of  such  receiver. 

See  pMt.  If  SiasiS;  &:«•  ii  720-730.  In  effect  Marcb  11.  1896.  L.  1896. 
cb.   M. 

I  71 0.  FAniM,  IKOS,  1000.1  Certain  recelvem  may  hold 
v«al   property. 

A  receiver,  nppointod  by  or  puronant  to  an  ordor  or  n  jildcrment. 
in  an  a^'tion  in  the  supreme  court  or  a  county  <'onrt.  may  take 
and  hold  real  property,  up'»ii  such  trusts  and  for  such  purposes 
as  thp  court  dirtM-ts,  Hnbjrct  to  tl^e  directir»n  of  the  court,  from 
time  to  time,  respecting  the  disposition  thereof. 

U  1S95.  ch.  94fl:  L.  1S45.  oh.  1 12.  {  1  H  K<1m.  552).  nm'il.  Ara'd  hy 
r*  1909.  ch.  65.  Al«o  pRrtly  roiienh-fl  bv  L,  in(»9.  rh.  28.  See  ConRolldatwl 
I^^H.  tit.  Gononil  rr.rrMii-ation  Law.  S  24:t.  Bee  aote  43  oC  notes  of 
B<.ard   of  Statutory  Ojuiiolldation  at  und  of  code. 
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article:  second. 

Deposit^  ddiveiy  or  conveyance  of  property, 

8«c.  717.  Ck>urt  may  order  a  deposit  or  delivery  of  property  in  certain  eaiaa* 
718.  When  sheriff  may  take  and  conrey,  etc.,  property. 

§  717.  [Ani*dy  1877.]    Conrt  may  order  a  depoMlt  or  deliv- 
ery of  property  lu  certain  o«0ea« 

Where  it  is  admitted,  bj  the  pleading  or  examination  of  a  party, 
that  he  has,  In  his  possession  or  under  his  control,  money,  or 
other  personal  property  capable  of  delivery,  which,  being  the  sub- 
ject of  the  action  or  special  proceeding,  is  held  by  him  as  trustee 
for  another  party,  or  which  belongs  or  is  due  to  another  party, 
the  court  may,  in  Its  discretion,  grant  an  order,  upon  notice,  that 
it  be  paid  into,  or  deposited  in  court,  or  delivered  to  that  paxty, 
with  or  without  security,  subject  to  the  further  direction  of  th« 
court. 
Go.  Proc.,   part  of  f  244,  am*d.    See  pMt,  H  748-764. 

§  718.  When  nherlff  may  take  and  convey,  etc.,  property* 

Where  the  court  has  directed  a  deposit  or  delivery,  as  pre- 
scribed in  the  last  section;  or  where  a  judgment  directs  a  party 
to  make  a  deposit  or  delivery,  or  to  convey  real  property;  if  the 
direction  is  disobeyed,  the  court,  besides  punishing  the  disobe- 
dience as  a  contempt,  may,  by  order,  require  the  sheriff  to  take, 
and  deposit  or  deliver  the  money  or  other  personal  property,  or 
to  convey  the  real  property,  in  conformity  with  the  direction  of 
the  court. 
Id.,  I  244,  tbe  last  sentence  toot  one  aai*d. 
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ARTICLES   THIRD. 

Otneral  <  mi  viUcvila^i  ecus  provisions. 

Sec.  719.  Arrest,   injonction*    aod   attachment;   when   iM>t   to   be  gninted  to- 
gether. 
720.   Counterclaim,  proTlslonal  remedies. 

§  TIO.  [AmM,  1879.]  Arreat,  injunction,  And  nttaehment; 
^rlaeia    iikat  to  be  arvaAtcd  tovetl&er. 

Where  application  for  an  errder  of  arrest,  an  injunction,  and 
a  warrant  of  attachment,  or  two  of  them,  is  made,  in  the  same 
action,  against  the  same  defendant;  and  it  satisfactorily  appears 
that,  under  the  particular  circumstances  of  the  case,  two  or  all 
of  them  are  not  necessary  for  the  plaintifTs  security,  the  court 
or  judge  may,  in  its  or  his  discretion,  require  the  plaintiff  to 
elect  between  them.  Where  an  application  is  made  to  obtain, 
vacate,  modify,  or  set  aside  an  order  of  arrest,  injunction  order, 
or  warrant  of  attachment,  the  court  or  judf?e  must  finally  decide 
the  same,  within  twenty  days  after  it  is  submitted  for  decision. 

i  T20.  [Am'd,  1879.]    Connterelalna,  proTlnional  remedies. 

Where  the  defendant  interposes  a  counterclaim,  and  there- 
upon demands  an  affirmative  jud/?ment  against  the  plaintiff, 
hia  rif^ht  to  a  provisional  remedy  is  the  same  ns  in  an  action 
brought  by  him  against  the  plaintiff,  for  the  ^ause  of  action 
stated  in  the  counterclaim,  nnd  demanding  the  snmo  judgment. 
And  for  the  purpose  of  applying  to  such  a  case  the  provisions 
of  this  act,  the  defendant  is- deemed  the  plaintiff,  the  plaintiff 
is  deemed  the  defendant,  and  the  counterclaim  so  set  forth  in 
the  answer  la  deemed  the  complaint 
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CHAPTER  VIII. 

Miscellaneous  Interlocutory  Proceedings,  and  Regu- 
lations of  Practice. 

TI  XE     I.-:  MldUkeR,  Omissions,  Defects,  and  IrregnUritle^. 
TITLE   II.—  Tender,  and  other  OfTers  and  Bequests  to  the  Adrerae  Party. 
TITLE  III.—  Payment  of  Xonej  into  Conrt,  and  Care  and  Disposition  Tlieroor. 
TirLK  IT.— Proreedlnjr<i  npen  the  Death  or  Disability  of  a  Party,  or  iko 

iransier  of  his  laterfst. 
TITLE   v.—  Motions  and  Orders  Generally. 
TITLE    \I.-  aiscellaneons  Practice  BeirnlatiottS. 

TITLE  I. 

10stake3,  omissions,  defects,  and  irregtilarities. 

Bee.   721.  Defocts  cnred  by  vrrdlot.  etc.,  and  by  Judgment. 

722.  8u<li  defectB  to  be  RUppHed. 

723.  AnieutlmeutH  by  tUe  court:  (llBregarillng:  Imraaterlal  errors,  etc. 

724.  Kellef  ngainst  omiHslonM,  etc.;  amoudinents  to  conform  proceedingn. 
72").  Returns  by  olBeers,  etc. 

72Ct.  Panere  lost  or  withheld:  how  supplied. 

727.  Ord<  r  of  court;   when  necesKary  to  amend. 

728.  PlsreRardlnff  defects  In  affidavits. 

729.  Certain  bonds,  etc.,  when  sufficient. 

730.  Amending  defects  In  tM>nds,  etc. 

S  721.  [Am*d,  1879.]  Defecta  cured  br  verdict,  etc.,  amdl 
hy  Jndflrment. 

In  a  court  of  record,  where  a  verdict,  report  or  decision  has 
been  rendered,  the  judgment  shall  not  be  stayed,  nor  shall  any 
Judgment  of  a  court  of  record  be  impaired  or  affected,  by 
reason  of  either  of  the  following  imperfections,  omissions, 
defects,  matters,  or  things,  in  the  process,  pleadings  or  other 
proceedings: 

1.  For  want  of  a  summons,  or  other  writ 

2.  For  any  fault  or  defect  In  process;  or  for  misconceiving  • 
process,  or  awarding  it  to  a  wrong  officer. 

3.  For  an  imperfect  or  insufficient  return  of  a  sheriff  or  other 
officer;  or  because  an  officer  has  not  subscribed  a  return,  actually 
made  by  him. 

4.  For  a  variance  between  the  summons  and  complaint. 

5.  For  a  mispleading,  insufficient  pleading,  or  jeofail. 

6.  For  want  of  a  warrant  of  attorney  by  either  party. 

7.  For  the  appearance,  by  attorney,  of  an  infant  party,  if  the 
verdict,  report,  or  decision,  or  the  judgment.  Is  in  his  favor. 

8.  For  omitting  to  allege  any  matter,  without  proof  of  which 
the  verdict,  report,  or  decision  ought  not  to  have  been  rendered. 

9.  For  a  mistake  in  the  name  of  a  party  or  other  person;  or 
in  a  sum  of  money;  or  in  the  description  of  property;  or  In 
reciting  or  stating  a  day,  month,  or  year;  where  the  correct 
name,  sum,  description,  or  date  has  been  once  rightly  stated,  in 
any  of  the  pleadings  or  other  proceedings. 

10.  For  a  mistake  in  the  name  of  a  juror  or  officer. 

11.  For  an  informality  in  entering  judgment,  or  making  np  the 
judgment-roll. 

12.  For  an  omission  on  the  part  of  a  referee  to  be  sworn; 
or  for  any  other  default  or  negligence  of  the  clerk,  or  any  other 
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officer  of  the  court,  or  of  a  party,  hit  attotrncj  or  ooansel,  by 
which  the  adverse  party  has  not  been  prejodiced. 

2  ft.   8.  424,  425,   {  7  <2  Udtn.  442.  448),   am'd. 

S  T22.  Sncli  defects  to  be  anpplied. 

£»ach  of  the  omissions,  imperfections,  defects,  and  variancea, 
specified  in  the  last  section,  and  any  other  of  like  nature,  not 
being  against  the  right  and  justice  of  the  matter,  and  not  alter- 
ing the  issue  between  the  parties,  or  the  trial,  must,  when 
neceeaary,  be  supplied,  and  the  proceeding  amended,  by  the 
court  wherein  the  judgment  is  rendered,  or  by  an  appellate 
court. 

U..  f  8. 

I  72S3.  [Am'd,  1877,  1800.]  AmeAdmenta  by  tbe  «o«rt| 
diarevardlnip    Immaterial    errors,    etc. 

The  court  may,  upon  the  trial,  or  at  any  other  stage  of  the 
action,  before  or  after  judgment,  in  furtherance  of  justice,  and 
on  such  terms  as  it  deems  just,  amend  any  process,  pleading,  or 
other  proceeding,  by  adding  or  striking  out  the  name  of  a  person 
as  a  party,  or  by  correcting  a  mistake  in  the  name  of  a  party, 
or  a  mistake  in  any  other  respect,  or  by  inserting  an  allegation 
material  to  the  case;  or,  where  the  amendment  does  not  change 
substantially  the  claim  or  defence,  by  conforming  the  pleading 
or  other  proceedings  to  the  facts  proved.  And,  in  every  stage 
of  the  action,  the  court  must  disregard  an  error  or  defect,  in 
the  pleadings  or  other  proceedings,  which  does  not  affect  the 
substantia]  rights  of  the  adverse  party.  When  amending  a 
pleading  or  permitting  the  service  of  an  amended  or  supple- 
mental pleading  in  a  case  which  is  on  the  general  calendar  of 
issues  of  fact  the  court  may  direct  that  the  case  retain  the 
place  upon  such  calendar  which  it  occupied  before  the  amend- 
ment or  new  pleading  was  allowed,  and  that  the  proceedings 
had  upon  the  amended  or  supplemental  pleadings  shall  not 
affect  the  place  of  the  case  upon  such  calendar,  or  render  neces- 
sary the  service  of  a  new  notice  of  trial. 

Co.  Proc,  1 178.  and  the  first  cUuae  of  i  176 ;  the  aeoond  clause  of  the  Utter  ieetlott 
oelng included ln| 721,  ante.   L.  IflQO,  eh.  S01.   In  effect  September  1,  1900. 

S  724.  Relief  agralnat  omlaslona,  etc.)  amendmenta  to  coa- 
form  proceedlnva. 

The  court  may  likewise,  in  its  discretion,  and  upon  such  terms 
as  justice  requires,  at  any  time  within  one  year  after  notice 
thereof,  relieve  a  party  from  a  judgment,  order,  or  other  proceed- 
ing, taken  against  him  through  his  mistake,  inadvertence,  sur- 
prifie,  or  excusable  neglect;  and  may  supply  an  omission  in  any 
proceeding.  Where  a  proceeding,  taken  by  a  party,  fails  to  con- 
form to  a  provision  of  this  act,  the  court  may,  in  like  manner, 
and  upon  like  terms,  permit  an  amendment  thereof,  to  conform 
it  to  tne  provision. 

fal.»  a  174,  am'd.    See  f|  781.  788,  784,  128S» 

I  726.  Returns  by  ofllcera,  etc. 

A  court,  to  which  a  return  is  made  by  a  sheriff  or  other  officer, 
or  by  a  subordinate  court  or  other  tribunal,  may,  in  its  discre^ 
*  tion,  direct  the  return  to  be  amended,  in  matter  of  form,  either 
before  or  after  judgment. 

31LB.4S4(3Sdm.4CI). 
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t  f26.  Papers  lOHt  or  ^rithheldf  ho^r  aupplled. 

Where  an  original  pleading  or  paper  is  lost,  or  withheld  by  any 
person,  the  court  may  authorize  a  copy  to  be  filed  and  used,  in- 
itead  of  the  original. 
Co.  Proc..l422. 

S  TX7.  Order  of  oourtf  ^rhen  necessary  to  amend. 

A  process,  pleading,  or  record,  shall  not  be  altered,  by  the 
slerk  or  any  other  officer  of  the  court,  or  by  any  other  penoB, 
without  the  direction  of  the  court,  or  of  another  court  of  oob- 
petent  authority;  except  in  a  case  where  a  party,  or  his  attorney, 
is  specially  authorized  by  law  to  amend  a  pleading. 

2  B.  S.  426  (2  Bdm.  44S),  am'd. 

S  T28.  Disrearardlnar  defects  In  aflldavits. 

Thp  want  of  a  title,  or  a  deft?ct  in  the  title,  of  an  affidavit, 
does  not  impair  it,  if  it  intelligibly  refers  to  the  action  or  special 
proceeding,  in  which  it  Is  made. 

Oo.  Proc..  9  400. 

1  720.^   Certnin  bonds,  etc.,  wlien  snfllcient. 

A  bond  or  undertaking,  required  by  statute  to  be  given  by  a 
person,  to  entitle  him  to  a  right  or  privilege,  or  to  take  a  pro* 
ceeding,  is  sulficient,  if  it  conforms  substantially  to  the  form 
therefor,  prescribed  by  the  statute,  and  does  not  vary  therefrom, 
to  the  prejudice  of  the  rights  of  the  party,  to  whom,  or  for 
whose  benefit,  it  is  given. 

2  B.  S.  566  (2  Edm.  676),  am'd. 

(  730.  Amending  defects  In  bonds,  etc 

Where  such  a  bond  or  undertaking  is  defective,  the  conrt, 
officer,  or  body,  that  would  be  authorized  to  receive  it,  or  to 
entertain  a  proceeding  in  consequence  thereof,  if  it  was  perfect, 
may,  on  the  application  of  the  persons  who  executed  it,  amend 
U  accordingly;  and  it  shall  thereupon  be  valid,  from  the  time 
of  its  execution. 

14.,  (  84.  am'd. 
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TITLE  II. 
Tender,  and  other  offers  and  requests  to  the  adverse  party. 

8ec.  731.  Tender  after  suit. 

732.  Amount  to  be  paid  into  court. 

733.  £ffect   of  autUcient   tender. 

734.  When  to  be  deducted  from  recovery,  etc. 

735.  Requiring  admlsalon   of   genulneneM  of   paper. 

736.  Offer  to  liquidate  damagea  conditionally. 

737.  Effect  of   refusal  of  offer. 

738.  I>efetidaut'B  offer  to  compromlae;  proceedings  thereon. 

730.  Plaintiff's  offer  to  compromise  counterclaim;   proceedloffa  thereon. 
740.  Offer  and  acceptance,   by  whom  subscribed. 
'      741-742.  IBepealed.] 

§  731.  Tender  after  anlt. 

Where  the  complaint  demands  judgment  for  a  snm  of  money 
only;  and  the  action  is  brought  to  recover  a  sum  certain,  or 
which  may  be  reduced  to  certainty  by  calculation;  or  to  recover 
damages  for  a  casual  or  Involuntary  personal  injury,  or  a  like 
injury  to  property;  the  defendant,  or  his  attorney,  may,  at  any 
time  before  the  trial,  tender  to  the  plaintiff,  or  his  attorney,  such 
a  sum  of  money,  as  he  conceives  to  be  sufficient  to  make  amends 
for  the  injury,  or  to  pay  the  plaintiffs  demand;  together  with 
the  costs  of  the  action,  to  that  time. 

2  B.  S.  553,  S  20  (2  Bdm.  674),  am'd. 

S  732.  [Am'd,  1877.]     Amount  to  be  paid  Into  eonrt. 

A  tender,  made  as  prescribed  in  the  last  section,  does  not 
avail  the  defendant,  unless  the  money  is  accepted,  or  is  paid 
into  court,  and  notice  thereof  in  writing  served  upon  the  plain- 
tiffs  attorney  before  the  trial  and  within  ten  days  after  the 
tender.  If  the  plaintiff  takes  out  the  amount  paid  in,  he  accepts 
the  tender. 

S   73:t.   Kflect  of  «nfllclent  tender. 

If  it  appears,  upon  the  trial,  that  the  sum  so  tendered  was 
sufficient  to  pay  the  plaintiffs  demand,  or  to  make  amends  for 
the  injury,  and  also  to  pay  the  costs  of  the  action,  to  the  time 
of  the  tender,  the  plaintiff  cannot  recover  costs  or  interest,  from 
the  time  of  the  tender,  but  must  pay  the  defendant's  costs  from 
that  time. 

2  R.  S.  654,  tS  21  and  22  (2  Edm.  574),  conaolldated.  See  C!o.  Proe.,  i  386; 
post.    8   738- 

S  734.  "Wben  to  be  deducted  from  recovery,  etc. 

If  the  plaintiff  proceeds  in  the  action,  after  accepting  the 
tender,  the  sum  accepted  must  be  deducted  from  the  recovery, 
and  judgment  rendered  for  the  residue,  if  any;  and,  if  the  tender 
and  acceptance  do  not  appear  in  the  pleadings,  a  memorandum 
thereof  must  be  annexed  to  the  judgment-roll.  The  plaintiffs 
right  to  recover  costs,  and  his  liability  to  pay  costs  to  the 
defendant,  are  determined  by  the  amount  of  the  residue. 

Id..  I  28. 

9  736.  Requirlnii:  admlMMlon  of  fcennineneaa  of  paper. 

The  attorney  for  a  party  may,  at  any  time  before  the  trial, 
exhibit  to  the  attorney  for  the  adverse  party,  a  paper,  material 
to  the  action,  and  request  a  written  admission  of  Itfi  genuineness. 
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If  the  admission  is  not  given,  within  four  days  after  the  request, 
and  the  paper  is  proved  or  admitted  on  the  trial,  the  expenses* 
incurred  by  the  party  exhibiting  it,  in  order  to  prove  its  genuine- 
ness, must  be  ascertained  at  the  trial,  and  paid  by  the  party- 
refusing  the  admission;  unless  it  appears,  to  the  satisfaction  of 
the  court,  that  there  was  a  good  reason  for  the  refusal. 
Go.  Proc.,  part  of  §  388. 

9  736.   Offer  to  liquidate  damaffea  conditionally. 

In  an  action  to  recover  damages  for  breach  of  a  contract,  the 
defendant's  attorney  mav.  with  the  answer,  serve  upon  the 
plaintiff's  attorney,  a  wi»ielen  offer,  that,  if  the  defendant  fails 
in  his  defence,  the  damages  may  be  assessed  at  a  specified  sum. « 
If  the  plaintiff  serves  notice,  that  he  accepts  the  offer,  with 
or  before  the  notice  of  trial,  and  damages  are  awarded  to  him 
on  the  trial,  they  must  be  assessed  accordingly. 

Id.,  S  886. 

9  737.   [Ani'd,  1877.]    Effect  of  refuMl  of  offer. 

If  the  plaintiff  does  not  accept  the  offer,  he  cannot  prove  it, 
upon  the  trial.  But  if  the  damages,  awarded  to  him,  do  not 
exceed  the  sum  offered,  the  defendant  is  entitled  to  recover  the 
expenses,  necessarily  incurred  by  him  in  preparing  for  the  trial 
of  the  question  of  damages.  The  expenses  must  be  ascertained, 
and  the  amount  thereof  determined  by  the  Judge,  or  the  referee, 
by  or  before  whom  the  cause  is  tried. 
Id..   S   387. 

§  738.  [A.m'd,  1877.]  Defendant's  offer  to  com  promise  | 
proceedlnim  thereon. 

The  defendant  may,  before  the  trial,  serve  upon  the  plaintiff's 
attorney,  a  written  offer,  to  allow  judgment  to  be  taken  against 
him,  for  a  sum,  or  property,  or  to  the  effect,  therein  specified, 
with  costs.  If  there  are  two  or  more  defendants,  and  the  action 
can  be  severed,  a  like  offer  may  be  made  by  one  or  more  defend- 
ants, against  whom  a  separate  judgment  may  be  taken.  If  the 
plaintiff,  within  ten  days  thereafter,  serves  upon  the  defendant's 
attorney,  a  written  notice  that  he  accepts  the  offer,  he  may  file 
the  summons,  complaint,  and  offer,  with  proof  of  acceptance, 
and  thereupon  the  clerk  must  enter  judgment  accordingly.  If 
notice  of  acceptance  is  not  thus  given,  the  offer  cannot  be 
given  in  evidence  upon  the  trial;  but,  if  the  plaintiff  fails  to 
obtain  a  more  favorable  judgment,  he  cannot  recover  costs  from 
the  time  of  the  offer,  but  must  pay  costs  from  that  time. 

Id.,   part  of  f  385. 

S  730.  [Am*d,  1877.]  Plaintiff's  offer  to  compromise  conn- 
terclaimt  proceedinirs  thereon. 

Where  the  defendant  sets  up  a  counterclaim,  to  an  amount 
greater  than  the  plaintiff's  claim,  or  sufficient  to  reduce  the 
plaintiff's  recovery  below  fifty  dollars,  the  plaintiff  may  serve, 
upon  the  defendant's  attorney,  a  written  offer,  to  allow  judgment 
to  be  taken  against  him,  for  a  specitied  sum,  with  costs,  or 
against  the  defendant  for  a  specified  sum;  and  against  the 
plaintiff  for  costs.  If  the  defendant,  within  ten  days  there- 
after, serves,  upon  the  plaintiff's  attorney,  notice  that  ho 
accepts  the  offer,  either  party  may  file  the  summons,  complaint, 
answer,  and  offer,  or  copies  thereof,  and  proof  of  acceptance; 
and  thereupon  the  clerk  must  enter  judgment  accordingly.     If 
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notice  of  acceptance  is  not  thus  given,  tbo  offer  cannot  be  given 
in  evidence,  npon  the  trial;  but,  if  the  rt»covery  is  not  more 
favorable  to  the  defendant  than  that  so  offered,,  he  will  not  be 
entitled  to  recover  costs  from  the  time  of  the  offer,  but  moat 
pay  costs  from  that  time. 
CiD.  Proc.,  remainder  of  {  38C,   am*d. 

S  T40.  Offer  and  acceptance,,  by  ifvliom  sabaerllied. 

Unless  an  offer  or  an  acceptance,  made  as  prescribed  in  either 
of  the  last  four  sections,  is  subscribed  by  the  party  making  it, 
hie  attorney  must  sub8cril)e  it,  and  annex  thereto  his  affidavit, 
to  the  effect,  that  he  is  duly  authorized  to  make  it,  in  behalf 
of  the  party. 

i  741.  [Repealed,  1877.] 

f  T42.  [Rfpealed,  1877.] 
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TITLE  m. 

Payment  of  money  into  court,  ajid  care  and  disposition  thereof. 

Sec.   Tin.   I*nrty   brinKinR   nionoy   Into   <*«»urt    is    (lisclmrgod. 

744.  Comptrollor    to    supervise    administration    of    funds,    etc. ;    enforcing 

jiidinnpnts.    etv. 
744-a.  Comptroller  may  examine  boolts.  etc.,  of  banks,  etc.;   pa^-mcnt  of 
money   to  county    treiisurers.    etc. 

745.  TninsiVr  of   moneys  and   WH'uriiles   to  county    treasurers. 
74fi.  Funds;    where  and  hovf   deposited   or   InvesttHl. 

747.  I'ower  of  each  court  t«>  diri'ci  payment  or  reiuTeMlment  of  Its  funds. 

74S.  Ai)pIication   of   preceding  section. 

749.  Towers    of  certain    officers,    touching   secniritles.    etc. 

7r»0.  Provision   relntiiie  to  death,   removal,  etc.,  of  officer. 

751.  Funds  or  proptTty  not  to  be  surrendcrwl  without  order. 

7r)2.  ('usto<llan*s   biHiks  of  account. 

753.  Annual   reports   to  comptroller. 

754.  These   provisions  applicable  In   New-York   to  the  chamberlain. 

S   743.   Party   brlnslngr   money    into   conrt   Im   dlNchargred. 

A  party  bringing  money  «into  rourt,  pursuant  to  the  direction 
of  the  court,  is  discharged  theivliy  from  all  further  liability,  to 
the  extent  of  the  money  so  paid  iu.  ' 

2  B.   S.   171,  S  21    (2  Edm.  177). 

§  744.  [Repealed  by  L.  1000,  cha.  1(J  and  58.  See  Consolidated 
Laws,  tits.  County  Law,  §  240,  State  Finance  Law,  §  4.] 

I  744-a.  r Added,  1908.1  Comptroller  may  examine  books, 
etc.,  of  ItankN,  etc.;  payment  of  money,  etc.,  to  eonnty 
treaHurc^m,   etc. 

The  coniptn>ller  may  examine  the  books,  accounts  and  vouchers 
of  every  hank  and  trust  comi)any  in  the  state,  in  anywise  rdnt^ 
ing  to  moneys  and  securities  paid  into  court,  under  an  order  of 
any  court  of  record;  and  where  the  same  has  not  been  paid  to 
the  chamberhtin  of  the  city  of  New  York  or  to  any  county  treas- 
urer of  the  state,  the  comptroller  upon  an  application  duly  made 
shjUl  be  entitled  to  an  order  directing  the  i)ayment  and  transfer 
of  all  such  money  and  securities,  from  any  of  such  banks  and 
trtist  companies,  to  the  treasurer  of  the  proper  county,  and  in  the 
city  of  Now  York  to  the  city  chamberlain. 

Added,   L.    1908,   ch.    182.    In  effect   Sept.   1,    1908. 

!  745.  [Ani*d,  1008.1  Tran»fer  of  moneyii  and  Becarltfea 
to  county   treaaarers. 

All  moneys  and  securities  paid,  transfen*ed,  or  deposited  into 
court,  must  be  paid  or  transferred,  either  directly  or  by  the 
ofllcer  who  is  required  by  law  first  t(»  receive  it,  to  the  county 
treasurer  of  the  county,  where  the  action  is  triable,  or  to  such 
other  counfy  treasurer  as  the  court  specially  directs.  Where 
money  is  paitl,  or  a  security  is  delivered  to  an  officer,  other  than 
the  cf)unty  treasurer,  he  must  pay  or  transfer  it  to  the  county 
treasuHT  within  two  <lays  after  he  receives  it.  In  the  city  of 
New  York  he  must  pav  it  to  the  cham]>erlain  within  two  days 
after  he  receives  it.  A  bond,  mortgage  or  other  security,  or  a 
certificate  or  trauisfer  of  slock,   taken  upon  the  iQvet>tineDt  of 
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money  paid  into  court,  must  be  taken  to  the  county  treasurer  of 
the  county  where  the  fund  belongs,  in  his  name  of  office;  or  to 
such  other  county  treasurer  as  the  court  specially  directs. 

Subatmice  of  so  ranch  of  h.  1R48,  ch.  277,  f  1  (4  Bdm.  593),  as  |»roperlj 
belong!*  to  this  title,  and  is  nut  obsolete;  and  the  flnt  two  sentencefl  of 
Rule  82.  See.  aliio.  2  a  S.  171,  172,  part  3.  ch.  1,  tit.  2,  ff  17,  18.  and 
24  (3  Edm.  177  et  seq.);  alao  L.  1847,  ch.  280,  f  71  (3  B.  8.,  5tb  ed. 
285;   4  Edm.  575).    Am'd,  L.  1908,  ch.   183.    In  effect  Sept.  1.   1908. 

i  74A  [Am'd,  1802,  1009.]  Fai»d«|  wliere  a^id  bow  de- 
posited or  lATeated. 

All  funds  or  moneys  paid  into  court  shall  be  deposited  in  such 
savings  bunk,  trust  company,  bank,  banking  association  or  with 
such  Danker,  as  shall  be  designated  by  the  comptroller,  as  soon 
as  received  by  the  custodian  thereof.  But  the  money  must  be 
deposited  in  the  county  where  the  fund  belong-s,  where  it  can 
be  done  conveniently  and  safely  and  with  advantage  to  the 
parties  interested. 

Lu  1892,  ch.  651.  Am'd  by  L.  1909.  ch.  65.  Partly  repealed  by  L.  1909. 
ch.  10.  See  Consolidated  Laws.  tit.  Banking  Law,  f  44.  See  note  44  of 
notes  of  Board  of  Statutory  Gouaolidatiou  at  end  of  code. 

I  747.  [Ani*d,  1892.  1908.]  Power  of  each  court  to  direct 
payment  or  reliiveiitmeiit  of  Its  fnnda. 

Kach  court  may  direct  that  money  paid  into  that  court  in  any 
action  or  proceeding  brought  therein,  or  any  bond,  mortgage  or 
other  security  which  represents  property  belonging  to  any  suit 
or  party  interested  therein,  may  be  paid  out,  transferred,  in- 
vested or  reinvested  in  any  manner  or  form  that  appears  to  it 
best  for  the  interests  of  the  owners  thereof.  But  such  directions 
must  be  embodied  in  an  order  or  decree  of  said  court,  founded 
upon  proper  and  sufficient  evidence  satisfactory  to  the  court  that 
such  disposition  of  the  property  is  best  for  the  interests  of  the 
owners  thereof  or  parties  interested  therein. 

U    1892,   ch.   651;   L.    1908,   ch.    183.    In  effect  Sept.    1,   1908. 

i  748.   [Am'd,   18f)2.]     Application  of  precedlngr  section. 

The  provisions  of  the  last  preceding  section  shall  apply  to  all 
courts  of  record  of  the  state. 
L.   1892.  ch.  651. 

S  749.  [Ant*d,  1877.]  Po-wers  of  certain  ofllcers,  tonch- 
ingr  securities,  etc. 

A  county  treasurer,  or  other  officer,  or  a  guardian,  committee, 
or  other  trustee,  in  whose  name  is  taken  a  bond,  mortgage,  or 
other  security,  or  public  stock,  representing  money,  paid  into 
court,  in  an  action;  or  to  whom  stock  or  a  security,  or  an  account 
deed,  voucher,  receipt,  or  other  paper,  representing  or  relating 
to  such  money,  is  transferred,  delivered,  made,  or  given,  pur- 
suant to  law,  is  vested  with  title  for  the  purposes  of  tlie  trust, 
and  may  bring  an-  action  upon  or  in  relation  to  the  same,  in  his 
official  or  representative  character. 

I  750.  Provision  relatlnir  to  death,  removal,  etc.,  of 
ofllcer. 

On  the  expiration  of  the  official  term  of  a  county  treasurer, 
or  where  a  vacancy  occurs  in  his  office,  by  death  or  otherwise, 
all  public  stock,  bonds,  mortgages,  and  other  securities  held  by 
bim,  as  prescribed  io  this  title,  vest  in  his  successor  in  office;  and 
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all  money  deposited,  as  prescribed  in  this  title,  in  a  bank,  trust 
company  or  other  depository,  to  his  credit,  vests  in,  and  must 
be  carried  to,  the  account  of  his  successor  in  office. 

2  B.  S.  172.  fl  26  and  27   (2  EUm.   178),  coQBolldated  and  abridged. 

f  761.  (Am'd,  1882.]  Fnnda  or  propertr  not  to  be  sar- 
rend^red  -vFlthoitt   order. 

No  money,  security  or  other  property  which  shall  have  been 
placed  in  the  custody  of  the  court  shall  be  surrendered  without 
the  production  of  a  properly  certified  copy  of  an  order  of  the 
court,  in  whose  custody  said  money,  security  or  other  property 
shall  have  been  placed,  duly  made  and  entered,  directiuj?  suoh 
disposition.  Each  order  must  be  countersigned  by  the  presidioK 
judge  by  whose  direction  it  is  made. 

U  1892.  ell.  061. 

§  762.   [Am*d,  1892,  1900.]    Cnatodlaa's  book*  of  acconnt. 

Every  officer  having  charge  of  moneys,  securities  or  other  prop- 
erty in  the  custody  of  the  court,  shall  keep  a  book  or  booths  in 
which  he  shall  make  an  exact  account  thereof.  Such  book  or 
books  shall  state  the  name  of  the  court,  the  title  of  the  case,  the 
date  of  receipt,  from  whom  received,  the  amount  of  money,  if 
any,  and  a  description  of  the  securities  or  othor  property  received, 
if  any,  and  each  addition  of  interest;  also  the  date  and  descrip- 
tion of  each  order  for  payment  and  the  dates  and  amounts  of 
payments  thereunder  and  to  whom  paid;  also  an  account  of 
each  change  of  investment,  if  any. 

L.  1892,  ch.  051.  Am'd  by  L.  1909,  ch.  65.  Al»o  partly  repealed  by 
L.  1909,  ch.  10.  See  Ootimilldated  Lawh,  tit.  naiiklUR  Law.  %  45.  »ec  note 
45  of  notea  of  Board  of  Statutory  Gousolldation  at  end  of  oodc. 

S  75S.  [A]ii*d»  t802.]     Anaiml  report*  to  comptroller. 

Every  treasurer  or  financial  officer  who  has  in  charge  or  pos- 
session or  under  his  control,  money,  bonds,  stocks,  mortgages, 
or  any  other  securities  or  property  as  prescribed  in  this  title, 
must,  once  in  each  year,  make  a  report  to  the  comptroller  at 
the  time  and  in  the  form  and  manner  which  he  may  prescribe, 
containing  a  true  statement  of  his  accounts  for  the  preceding 
year  or  from  the  time  of  the  last  report.  This  reiwrt  must  be 
verified  by  the  oath  of  such  officer,  and  must  be  acconipaui<»d 
by  the  certificate  of  the  proper  officer  of  each  bank  or  trust 
company,  stating  the  exact  amount  on  deposit  with  such  corpora- 
tion to  the  credit  of  each  case  separately.  Such  officer  or  bank 
or  trust  company  shall  furnish  any  additional  report  to  the 
comptroller  or  to  the  court  at  such  time  and  in  such  detail  as 
may  be  required. 

U    1892,   cb.   OSl. 

[|§  8  and  9,  L.  1892,  ch.  G51,  do  not  amend  the  Code  of  Civ. 
Proc.,  but  relate  to  same  subject  as  the  Code  section  amended  by 
that  act,  and  are  inserted  here  for  convenience  of  attorneys. 

§  8.  The  comptroller  is  authorized  to  employ  such  si»eciiil  dork 
or  clerks  as  he  may  deem  necessary,  to  carry  out  tin*  provisi«)ns 
of  this  act;  and  he  shall  cause  an  examination  of  the  accounts 
of  the  officers  referred  to  in  this  act  to  be  made  at  least  on(»e  in 
each  year,  and  shall  enforce  the  provisions  thereof. 

$  9.  Whenever  any  snm  of  nmiiey.  paid  into  cimrt,  shall  have 
remained  in  the  hands  of  any  county  treasurer,  or  of  the  cham- 
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bcrlain  of  the  city  of  New  York,  for  the  poriod  of  twenty  years, 
it  shall  be  paid  over  by  such  ottic-er  with  iili  accumulations  of 
interest  thereon,  after  dcHlucting  his  lejfal  fees,  to  the  trouHurer 
of  the  state  of  New  York.  The  said  treasurer  shall  ^my  such  sura 
to  the  owner  or  owners  thereof  upon  the  presentation  to  him  of 
tlie  warnint  ttf  tlie  <"oniptroller  Uierefor.  The  comptroller  shall 
draw  his  warrant  for  such  sum  wimtx  tlie  presentntion  to  him  of 
an  order  of  the  court  made  in  accordanc'c  with  section  seven  hun- 
dred and  fifty-one  of  the  Code  of  Civil  Procedure  and  upon  due 
notice  to  said  comptroller.] 

I    754.   These   provliilons   applicable  In   Nevr-York   to   the 
eliamberlRin. 

Each  provision  of  thm  title,  relating  to  a  eonnty  tivamirer, 
applies  to  the  chaml)erlain  of  the  city  of  New-York,  with  respect 
to  niom»y  nald  into  court,  in  an  action  triable  in  the  city  and 
eonnty  of  New- York,  or  with  respect  to  money,  or  a  bond,  mort- 
•ffatre  or  other  security,  or  public  stocky  representing  money  paid 
into  court;  except  where  special  provision,  with  respect  to  the 
same,  is  otherwine  made  by  law. 
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TITLE  IV. 

Proceedings  upon  the  death  or  disability  of  a  party  or  the 
transfer  of  his  interest. 

Sec.  756.  Action;  when  not  to  abate. 

756w  Proceedings  upon  transfer  of  Intereet,  or  derolatloa  of  UabUltj. 

757.  Id. ;  when  aole  iMirty  dies  and  action  aarTlyea. 

758.  Id. ;  when  one  of  seyeral  partiea  dies. 

750.  700.  Id.;  when  part  of  cause  of  action  survlres. 

701.  When  court  may  order  action  abated. 

782.  Special  cases  excepted. 

703.  Death  of  party  after  yerdict,  etc. 

764.  Action  for  a  wrong  not  to  abate  after  yerdlet,  etc; 

766.  No  yerdict,  etc.,  can  be  taken  after  a  party's  deatb. 

766.  Deatb,  etc.,  of  public  officer  or  trustee. 


i  76S.  [Am'd,  1891.]      Aetloni  when  not  to  abate. 

An  action  does  not  abate  by  any  event,  if  the  cause  of  action 
Buryives  or  continues.  A  special  proceeding  does  not  abate  by 
any  event,  if  the  right  to  the  relief  sought  in  such  special  pro- 
ceeding survives  or  continues,  but  this  provision  as  to  special 
proceeding  applies  only  to  cases  where  a  party  dies  after  this 
act  takes  effect. 

IL  1881,  ch.  284. 


I  766.  Proceedlnffii  upon  transfer  of  Interest,  or  devoln* 
tlon  of  liablltty. 

In  case  of  a  transfer  of  interest,  or  devolution  of  liability,  the 
action  may  be  continued,  by  or  against  the  original  party;  unless 
the  court  directs  the  person,  to  whom  the  interest  is  transferred, 
or  upon  whom  the  liability  is  devolved,  to  be  substituted  in  the 
action,  or  joined  with  the  original  party,  as  the  case  requires. 

Go.  Proc.,  I  121,  tbe  third  sentence. 


i  7S7.  [A.m'd,  1879,  1891.]  Id.f  when  aole  party  dleii  and 
action  snrT'lT'eB. 

In  case  of  the  death  of  a  sole  plaintiff  or  a  sole  defendant,  if 
the  cause  of  action  survives  or  continues,  the  court  must,  upon 
a  motion,  allow  or  compel  the  action  to  be  continued,  by  or 
against  his  representative  or  successor  in  interest.  In  case  of 
the  death  of  a  sole  party  to  a  special  proceeding  after  this  act 
takes  effect,  if  the  right  to  the  relief  sought  in  such  proceeding 
survives  or  continues,  the  court  must,  upon  a  motion,  allow  or 
compel  such  proceeding  to  be  continued  by  or  against  his  repre- 
sentative or  successor  ih  interest.    This  provision  as  to  a  special 
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proceeding  does  not  apply  where  proyislon  for  such  continuance 
has  been  otherwise  made  by  law. 

U   1.^91,  ch.   284.      See  2  R.   8.   448,  |  2. 

I  758.  [Am'd,  1877.]  Id.)  wben  one  of  MeTeral  parties 
dies. 

In  case  of  the  death  of  one  of  two  or  more  plaintiffs,  or  one 
of  two  or  more  defendants,  if  the  entire  cause  of  action  snryives 
to  or  against  the  others,  the  action  may  proceed  in  favor  of  or 
against  the  survivors.  But  the  estate  of  a  person  or  party 
jointly  liable  upon  contract  with  others  shall  not  be  discharged 
by  his  death,  and  the  court  may  make  an  order  to  bring  in  the 
proper  representative  of  the  decedent,  when  it  is  necessary  so 
to  do,  for  the  proper  disposition  of  the  matter;  and,  where  the 
liability  is  several  as  well  as  joint,  may  order  a  severance  of 
the  action  so  that  it  may  proceed  separately  against  the  repre- 
sentative of  the  decedent,  and  against  the  surviving  defendant 
or  defendants. 

3  IL  S.  386,  S  1  (2  Edm.  401). 


S  759.  Id.  I  -when  part  of  cause  of  action  aarTi-res. 

In  case  of  the  death  of  one  of  two  or  more  plaintiffs,  or  one 
of  two  or  more  defendants,  if  part  only  of  the  cause  of  action, 
or  part  or  some  of  two  or  more  distinct  causes  of  action,  sur- 
vives to  or  against  the  others,  the  action  may  proceed,  without 
bringing  in  the  successor  to  the  rights  or  liabilities  of  the 
deceased  party;  and  the  judgment  shall  not  affect  him,  or  his 
interest  in  the  subject  of  ^  the  action.  But  where  it  appears 
proper  so  to  do,  the  court  may  require  or  compel  the  successor, 
or  a  person  who  claims  to  be  the  successor,  to  be  brought  in 
as  a  party,  upon  his  own  application  or  upon  the  application  of 
a  party  to  the  action. 

Substitute  for  2  R.  S.  184,  180,  portions  of  H  108,  100,  115,  117,  120,  and 
121. 


I  760.  [Am'd,  1879.]    The  same. 

In  a  case  specified  in  the  foregoing  sections  of  this  title,  where 
such  a  person  applies  in  his  own  behalf,  the  court  may  direct 
that  he  be  made  a  party,  by  amendment  of  the  pleadings,  or 
otherwise  as  the  case  requires.  Where  an  application  is  made 
by  the  plaintiff,  to  bring  in  such  a  person  as  defendant,  the 
court  may  direct  that  a  supplemental  siimmons  issue,  and  that 
supplemental  pleadings  be  made.  Where  an  application  is 
made  by  a  defendant  to  bring  in  such  a  person,  the  court  may, 
and  where  the  protection  of  the  applicant's  rights  requires  it, 
must,  permit  the  defendant  to  commence  a  cross  action  for  that 
purpose.  The  cross  action  must  be  brought  in  the  same  court, 
unless  the  order  otherwise  sperially  directs.  If  it  directs  that 
the  action  be  commenced  in  another  court,  the  latter  court  may, 
by  order  at  any  time  after  the  cross  action  is  commenced,  remove 
to  itself  the  original  action,  with  like  effect  as  if  it  had  been 
brought  therein.    Unless  the  court  otherwise  directs,  the  original 
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action  and  the  cross  action  must  be  tried,  and  judgment  rendered 
therein,  as  if  they  were  one  action. 
Id.  <2  Edxn.  191). 

}  761.  "Wlien  court  may  order  action  abated. 

At  any  time  after  the  death  of  the  plaiiitifT.  or  after  the  mar- 
riage of  the  plaintiff,  where  it  affects  the  rights  of  either  party, 
the  court  may,  in  its  discretion,  upon  notice  to  sucli  persons  as 
it  directs,  and  upon  the  application  of  the  adverse  party,  or  of 
a  person  whose  interest  is  affected,  direct  that  the  action  abate, 
unless  it  is  continued  by  the  proper  parties,  within  a  time  speci- 
fied in  the  order,  not  less  than  six  months,  nor  more  than  one 
year,  after  the  granting  thereof. 

C!o.  Proc.,  f  121,  fifth  sentence,  amM.     See  (  173G. 

{  762.  Special  caseii  excepted. 

The  foregoing  provisions  of  this  title  do  not  apply  to  a  case, 
where  special  provision  is  otherwise  made  by  law. 

S  763.  Death  of  party  after  T'erdlct,  ete. 

If  either  party  to  an  action  dies,  after  an  accepted  offer  to 
allow  judgment  to  be  taken,  or  after  a  verdict,  report,  or  decision, 
or  an  interlocutory  judgment,  but  before  final  judgment  is 
entered,  the  court  must  enter  final  judgment,  in  the  names  of  the 
original  parties;  unless  the  offer,  verdict,  report,  or  decision,  or 
the  interlocutory  judgment,  is  set  aside. 

2  R.  S.  387,  S  4,  am'd. 

f  764.  rAm*dy  1004.]  Action  for  a  wronir  not  to  abate  after 
rerdlct,  etc. 

An  action  commenoed  by  a  father  to  recover  damages  for  the 
Beduct'on  of  his  minor  daughter  does  not  abate  by  his  death, 
but  survives  to  the  mother  of  such  daughter,  who  may  recover 
both  actual  and  exemplary  damages  therein  to  the  same  extent 
tts  though  the  original  party  plaintiff  had  lived.  After  verdict, 
report  or  decision  in  an  action  to  recover  damagt^s  for  a  personal 
injury,  the  action  does  not  abate  by  the  death  of  a  party,  but 
1h(»  subsequent  proceedings  are  the  same  as  in  a  case  where  the 
pause  of  action  survives.  And  in  case  said  verdict,  report  or 
flecision  is  reversed  upon  questions  of  law  only,  said  action  does 
nr>t  abate  by  the  death  of  the  party  against  whom  the  same  was 
rendered. 
L.  lOW,  cb.  379.     In  effect  Sept.  1,  1904. 

S  765.  IVo  rerdtcty  etc.,  can  be  taken  after  a  party's  death. 

This  title  docs  not  authorize  the  entry  of  a  judgment  against 
a  party,  who  dies  before  a  verdict,  report,  or  decision  is  actually 
rendered  against  him.  In  that  case,  the  verdict,  report,  or  de- 
cision is  ab«;olntely  void. 

2  R.  S.  .'^7.  f  5  (2  Edm.  402).  am'd. 

8  766.  Death,  etc.,  of  public  olHcer  or  trnntee. 

Where  an  action  or  special  proceeding  is  authorised  or  directed 
by  law,  to  be  brought  by  or  in  the  name  of  a  public  otficer,  or 
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by  a  receiver,  or  other  trustee,  appointed  by  virtue  of  a  statute, 
his  death  or  removal  does  not  abate  the  action  or  special  pro- 
ceeding; but  the  same  may  be  continued  by  his  successor,  who 
must,  upon  his  application,  or  that  of  a  party  interested,  be  sub- 
stituted for  that  purpose,  by  the  order  of  the  court,  a  copy  of 
which  must  be  annexed  to  the  judgment-roll. 
2  B.  8.  388,  I  14;  and  U  1832,  ch.  296.  |  8  (3  Bdm.  074),  consoUdated. 
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TITLE  V. 

Motions  and  orders  generally. 

Sec.  767.  DefloitloD  of  an  order. 
768.  Id.:   of   a   motion. 
7()9.  Motions   In   supreme   coart;   where   to   be   heard. 

770.  MotloDB  In   New-York  city. 

771.  In  ubsonoe  of  Judge,  motion  may  be  transferred  to  another  Judg<«. 

772.  773.  What  Judges  may  make  orders  out  of  court,  without  notice. 
774.  Ileview  of  order  made  by  a  Judf;e  of  another  court. 

77B.  When  stay  of   pn>c'eedlng8  not  to  exceed   twenty  days. 

776.  Subsequent  application  for  order    after  denial,  etc.,  of  i>rlor  appllca. 

tion. 

777.  Id.;    as   to   application   for  Judgment. 

778.  Penalty   for  violating  last  two  aectiona. 

779.  Costs  of  a  motion;  how  collected. 

9  767.  Definition   of  an  order. 

A  direction  of  a  court  or  judge,  made,  as  prescribed  in  this  act, 
in  an  action  or  special  proceedinp,  must  be  in  writinPj  unless 
otherwise  specified  in  the  particular  cnse.  Such  a  direction, 
unless  it  is  contained  in  a  judgment^  is  an  order. 

Co.   Proc,   S   400,   am'd. 

S  768.  [Am'd,  lOOO.]     Id.)  of  a  motion. 

An  application  for  an  order  is  a  motion.  Such  application  or 
motion  must  be  made  to  a  court,  or  to  a  judge  or  justice  thereof. 
When  the  defendants  have  made  default  in  appearing  in  an 
action  or  proceeding,  any  application  or  motion  therein  may  be 
made  to  the  court  or  to  a  judge  or  justice  thereof  out  of  court. 
Where  any  of  the  defendants  in  an  action  or  proceedings  have 
api)earod,  all  motions  or  applications  thereafter  made  in  such 
action  or  proceedings,  must  be  made  to  the  court,  unless  such 
defendants  consent  to  the  making  of  such  motion  or  application 
to  a  judge  or  justice  out  of  court. 

Id.,  8  401,  Bubd.  1.  L.   1900,  ch.   147.     In  effect  Sept.  1.  1900. 

S  769.  [Am*d,  1879.]  Motions  In  Buprenfte  eonrty  ^rhere  to 
be  heard. 

A  motion,  upon  notice,  in  an  action  in  the  supreme  court  must 
be  made  within  the  judicial  district  in  which  the  action  is  triable, 
or  in  a  county  adjoining  that  in  which  it  is  triable;  except  that 
where  it  is  triable  in  the  first  judicial  district,*  the  motion  must 
be  made  in  that  district;  and  a  motion  upon  notice,  cannot  be 
made  in  that  district  in  an  action  triable  elsewhere.  But  this 
section  does  not  apply  to  a  case  where  it  is  specially  prescribed 
by  law  that  a  motion  may  be  made  in  the  county,  where  the 
applicant,  or  other  person  to  be  affected  thereby,  or  the  attorney, 
resides. 

Id.,|401.  Bubd.  4,  am'd. 

I  770.  Motlonii  In  Nei^-Tork  elty. 

In  the  first  judicial  district,  a  motion  which  elsewhere  must  be 
made  in  court,  may  be  made  to  a  judge  out  of  court,  except  for  a 
new  trial  on  the  merits. 

Id.,subd.  3. 

S  771.  In  absence  of  Jndfpe,  motion  may  be  transferred 
to  another  Jndflre. 

Where  notice  of  a  motion  is  given,  or  an  order  to  show  cause 
is  returnable,  before  a  judge,  out  of  court,  who,  at  the  time  fixed 

*  The  words,  "the  motion  must  bo  made  in  that  district,"  omitted  by  error  la 
•ngrooslnc. 
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for  the  motion,  is  or  will  be  absent,  or  unable,  for  any  other 
cause,  to  hear  it,  the  motion  may  be  transferred,  by  his  order, 
made  before  or  at  that  time,  or  by  the  written  stipulation  of  the 
attorneys  for  the  parties,  to  another  judge,  before  whom  it  might 
haTe  been  originaUy  made. 
Co.  Proe.,l40l.ain'd.   See  1 38.  ante. 

i  778.  [Am*d,  1895.]  l^hat  Jad«es  mar  make  orders  oat 
of  eoart,  ^ritltoat  notice. 

Where  an  order,  in  an  action,  may  be  made  by  a  judge  of  the 
court,  out  of  court,  and  without  notice,  and  the  particular  judge 
IB  not  specially  designated  by  law,  it  may  be  made  by  any  judge 
of  the  court,  in  any  part  of  the  State;  or,  except  to  stay  proceed- 
ings after  rerdict,  report,  or  decisiou,  by  a  justice  of  the  supreme 
court,  or  b^  the  county  judge  of  the  county  where  the  action  is 
triable,  or  m  which  the  attorney  for  the  api^licant  resides.  Where 
such  an  order  grants  a  proyisional  remedy,  it  can  be  Tacated  only 
in  the  mode  specially  prescribed  by  law;  in  any  other  case,  it 
may  be  racated  or  modified,  without  notice,  by  the  judge  who 
made  it,  or,  upon  notice,  by  him,  or  by  the  court. 

Id.,  I  401.  tubd.  8;  and  Id..  I  SM,  eenaolldated  and  an'd.    See  sale,  I  Ml;  L.  IM^ 

I  773.  The  same. 

The  limitation,  contained  in  the  last  section,  of  the  county 
judges  who  may  make  an  order,  does  not  apply  to  a  case  where 
it  is  prescribed  in  this  act,  in  f![eneral  words,  that  a  particular 
order  may  be  made  by  a  county  judge,  or  by  any  county  judge. 

fi  774.  [Am'd,  1877.]  ReTlew  of  ordert  made  by  a  Jnd«e 
of  anotlier  eoart. 

An  order,  made  by  a  judge  of  a  court,  other  than  the  court  in 
which  the  action  is  pending,  may  be  reviewed  in  the  same  manner, 
as  if  it  was  made  by  a  judge  of  the  court,  in  which  the  action 
is  pending. 

Co.  Proo. .  1 408,  last  claoae,  am'd.   See  1 827,  ante. 

8  775.  [Am'd,  1877.]  'When  stay  of  proeeedia«s  mot  to 
exceed  ti^enty  days. 

An  order  to  stay  proceedings  in  an  action,  for  a  longer  time 
than  twenty  days,  shall  not  be  made  by  a  judge,  out  of  court, 
except  to  stay  proceedings  under  an  order  or  judgment  appealed 
from,  or  where  it  is  made  upon  notice  of  the  application,  to  the 
adverse  party,  or  in  cases  where  special  provision  is  otherwise 
made  by  law. 

Id.,  I  401,  snbd.  t.   Bee  Bale  m, 

{  776.  Subsegaeat  appUeatloa  for  order  after  dealal* 
etc.,  of  prior  applteatioa. 

If  an  application  for  an  order,  made  to  a  judge  of  the  court, 
or  to  a  county  judge,  is  wholly  or  partly  refused,  or  granted 
conditionally,  or  on  terms;  a  subsequent  application,  in  reference 
to  the  same  matter,  and  in  the  same  stage  of  the  proceedings, 
shall  be  made  only  to  the  same  judge,  or  to  the  court.  If  it  is 
made  to  another  judf?e.  out  of  court,  an  order  granted  there- 
upon must  be  vacated  by  the  judge  who  made  it:  or,  if  he  is 
absent,  or  otherwise  unable  to  hear  the  application,  by  any  judge 
of  the  court,  upon  proof,  by  affidavit,  of  the  facts. 
SB.  S.  981, 1 27  (3 £dm.  397);  and  id.  178,  II  S3,  88,  and  84  (3  Edm.  178). 
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application    y»    \  ^  an  act  i<^  "\ue  former  ^P/'VheretO'  *?* 
""^/•ifh^Ui  the  P»P*w  UP*"'  ^"^  ,  ,^  .^„  •««*'»*f;p  last   two 

perBon  having  an  intere       ^^^^  f  .rt,^-   ^^  recitals  a      ^^^  of  tne 

c^tnotn,  motion,  ^^^^^^^teJea  tbey  .^5coMp  ^^J^'^  c^^l: 
^on  final  i"5^"lfIV^,,;?  if  lit  of!  af^a^t.^^  tiotlun^J^^J,  person 
tho  coBtB  of  the  *^i«^,2^e  r^^'^^^f*  rpUeve  a  ^^\sobod\ence  to 
Adverse  party,   as    the  case        ^^  ^^  relje       ^      di^  g^cb 

from   pnnwbinent    as   for  ^^^^e  remftAy  oi^ 
an  order  in  any    oase  WD^**  ^   \%\\  i  ^^' 

proceedings  now     exist.  igT*'  ^'- 

Sm  Cotfe  of  Proc,^     as  ani'd  *^         iT« 
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TITLB  VL 
KisceUaneoiui  practice  regulations. 

■4i«lcto  1.  General  legnlatleiw  reepectlng  time. 

2.  Preferred  and  deferred  caoace. 

3.  Serrice  «f  papera. 

4.  Dlacovery  of  booka  and  papera. 

6.  General  recalatlODS  reapectlnc  bonda  and  undertakliMri. 
6.  Otber  matten.  " 

ARTICI^B    FIRIT. 

OenercU  regulations  retpeding  time. 

See.  780.  Notice  of  motion,  to  be  eight  daya. 

781.  How   time   enlarged,   before   iU  ezpiratloB. 

782.  Oopy  of  affldarit  muat  be  aerred. 
788.  Relief,   after  time  baa  expired. 

784.  When  time  cannot  be  extended. 

785.  Qaaliflcatlen  of  Uat  aectlon. 

786.  Ordera  In  certain  actlona;  bow  pnbUabed. 

787.  Time  for  pabUcatlon  of  notice;  bow  computed. 

788.  [Repealed. ] 

I  780.  Notlee  of  motion,  to  bo  oi«ht  dar«- 

Where  special  provision  is  not  otherwise  mnde  by  law,  or  by 
the  s:eneral  rules  of  practice,  if  notice  of  a  motion,  or  of  any 
other  proceeding  in  an  action,  before  a  court  or  a  judge,  is 
necessary,  it  must,  if  personally  served,  be  served  at  least 
eight  days  before  the  time  appointed  for  the  hearing;  unless  the 
court  or  a  judge  thereof,  or  a  county  judge  of  the  county  where 
the  action  is  triable  or  in  which  the  attorney  for  the  applicant 
resides,  upon  an  affidavit  showing  grounds  therefor,  makes  an 
order  to  show  cause,  why  the  application  should  not  be  granted; 
and,  in  the  order,  directs  that  service  thereof,  less  than  eight 
days  before  it  is  returnable,  be  sufficient. 
See  U  1880,  ch.  218.    8ee  alao  Boles  87.  87. 

I  T81.  Hovr  time  enlarir^d,  before  itu  expiration. 

Where  the  time,  within  which  a  proceeding  in  an  action,  after 
its  commencement,  must  be  taken,  has  begun  to  run,  and  has 
not  expired,  it  may  be  enlarged,  upon  an  affidavit  showing 
grounds  therefor,  by  the  court,  or  by  a  Judge  authorized  to 
make  an  order  in  the  action. 

Co.  Proc.,  part  of  |  405,  am'd. 

9  782.  CopT  Of  aHldaTlt  miMt  be  served. 

In  a  case  specified  in  the  last  two  sections,  the  affidavit,  upon 
which  the  order  was  granted,  or  a  copy  thereof,  must  be  served 
with  a  copy  of  the  order;  otherwise,  the  order  may  be  disregarded. 

Id. 

i  788.  Relief,  after  time  baa   expired. 

After  the  expiration  of  the  time,  within  which  a  pleading  must 
be  made,  or  any  other  proceeding  In  an  action,  after  its  com- 
mencement, must  be  taken,  the  court,  upon  good  cause  shown, 
may,  in  its  discretion,  and  upon  such  terms  as  justice  requires, 
relieve  the  party  from  the  consequences  of  an  omissioti  to  do 
the  act,  and  allow  it  to  be  done;  except  as  otherwise  BpedaUy 
prescribed  by  law. 

Mbftttate  far  part  of  Go.  Proc.,  %  174. 

«•      '  177  ,     ^ 
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i  784.  'When   time   cannot  be  extended. 

A  court,  or  a  judge,  is  not  authorized  to  extend  the  time, 
fixed  by  law,  within  which  to  commence  an  action;  or  to  take 
an  appeal;  or  to  apply  to  continue  an  action,  where  a  partj 
thereto  has  died,  or  has  incurred  a  disability;  or  the  time  fixed 
by  the  court,  within  which  a  supplemental  complaint  must  be 
made,  in  order  to  continue  an  action;  or  an  action  is  to  abate, 
unless  it  is  continued  by  the  proper  parties.  A  court,  or  a  jadse» 
cannot  allow  either  of  those  acts  to  be  done,  after  the  expiration 
of  the  time  fixed  by  law,  or  by  the  order,  as  the  case  may  be, 
for  doing  it;  except  in  a  case  specified  in  the  next  section. 
See  Go.    Proc..    |  405. 

S   78S.   [Am'd,   1877.]      Qaallficatlon  of   last   iiection. 

Where  a  party  entitled  to  appeal  from  a  judgment  or  order, 
or  to  move  to  set  aside  a  final  judgment  for  error  in  fact,  dies 
either  before  or  after  this  chapter  takes  effect,  and  before  the 
expiration  of  the  time  within  which  the  appeal  may  b^  taken,  or 
the  motion  made,  the  court  may  allow  the  appeal  to  be  taken,  or 
the  motion  to  be  made,  by  the  heir,  devisee,  or  personal  repre- 
sentative of  the  decedent,  at  any  time  within  four  months  after 
his  death. 

S  786.   Order*  In  certain  actional  hoi^  pnbliiilied. 

Where  an  action  is  brought  for  the  collective  benefit  of  the 
creditors  of  a  person,  or  of  an  estate,  or  for  the  benefit  of  a 
person  or  persons,  other  than  the  plaintiff,  who  will  come  in  and 
contribute  to  the  expense  of  the  action,  notice  of  a  direction 
of  the  court,  contained  in  a  judgment  or  order,  requiring  the 
creditors,  or  other  person  or  persons  to  exhibit  their  demands, 
or  otherwise  to  come  in,  must  be  published,  once  in  each  week, 
for  at  least  three  successive  weeks,  and  as  much  longer  as  the 
court  directs,  in  the  newspaper,  published  at  Albany,  in  which 
legal  notices  are  required  to  be  published,  and  in  a  newspaper, 
published  in  the  county  where  the  act  is  required  to  be  done. 

2  R.   S.  188,  f  106  (2  Bdm.   190). 

S  787.  Time  for  publication  of  notice;  bow  computed. 

The  period  of  publication  of  a  legal  notice,  in  an  action  or 
special  proceeding,  brought  in  a  court,  either  of  record  or  not 
of  record,  or  before  a  judge  of  such  a  court,  must  be  computed, 
Bo  as  to  exclude  the  first  day  of  publication,  and  include^  the 
day,  on  which  the  act  or  event,  of  which  notice  is  given,  is  to 
happen,  or  which  completes  the  full  period  of  publication. 

Co.    Proc,    8   425. 

f  788.   [Repealed,  1892,  ch.  677.] 
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AKTICLB  SKCOND. 

Preferred  and  deferred  cau9e$- 

••«.  T8B.  Preference   of  certain  actions  bj  tbe  peopl 
TM).  Id.;  of  criminal  actioua. 
m.  Id.;   amonK  civil  lu.tiona. 
TV2.  Id.;   In   uianuainua  or  piOhibltiMi. 
TB3.  When  an  cider  la  uecehsary. 
794-5.   [Repettleii.J 

I  789.  Preference  of  certain  actlona  by  tlie  p*opl«. 

A  trial,  motiou,  appeal,  or  heariug,  in  an  action  by  the  people 
to  recover  money,  fuuds,  credits,  or  other  property,  held  or  owned 
by  the  State,  or  held  or  owned,  otlicially  or  otherwise,  for,  or 
in  behalf  of,  a  public  or  governmental  interest,  by  a  municipal 
or  other  public  coiporation,  or  by  a  board,  officer,  custodian, 
agency  or  agent  of  the  State,  or  of  a  city,  county,  town,  village, 
or  other  division,  sulidivi^ioo,  department,  or  portion  of  the 
State,  which  the  defendant  has,  without  right,  obtained,  re- 
ceived, converted,  or  disposed  of;  or  to  recover  damages,  or  other 
compensation,  for  so  obtaiuing,  receiving,  paying,  converting,  or 
disposing  of  the  same;  or  the  aiding  or  abptting  tnereof;  i« 
entitled,  on  the  application  of  the  attorney-general,  to  a  prefer- 
ence over  anjr  other  business,  at  a  term  or  sitting  of  any  court 
of  the  State,  irrespective  of  its  place  upon  the  calendar. 

L.   1S75.  ch.  49,  f  6. 

S  780.  Id.;  of  criminal  actiona. 

A  criminal  action,  including  an  appeal  or  other  proceeding  in 

a   criminal  cause,  is  entitled,  under  the  direction   of  the  court, 

to  preference  in  the  trial  or  hearing  thereof,  over  all  civil  actions 

and  special  proceedings,  except  as  prescribed  in  the  last  section. 

See  post,   II  1041,  1774. 

S  701.  [Am'd,  1877,  1870,  1882,  1887,  1808,  1800,  1000,  1002, 
1006.]     Id.  I  amonar  civil  actions. 

Givi^  causes  are  entitled  to  preference  among  themselves,  in 
the  trial  or  hearing  thereof,  in  tlie  following  order,  next  after  the 
causes  specified  in  the  last  se^'tion  but  one: 

1.  rAm*d,  1870,  1808,  100«.]  An  acton  or  specia'  proceeding 
brougnt  by  or  against  the  people  of  the  state,  or  brought  by  the 
people  of  the  state  on  the  relation  of  a  party,  or  brought  by  or 
ajrainst  any  state  officer  or  board  of  state  ofllerrs  as  such:  wiiere 
the  attorney  of  the  said  people,  state  officer  or  board  of  state  offi- 
cers or  attorney  for  the  i)laintiffs  in  such  action  or  special  proceed- 
ii ,,  has  given  notice,  at  the  time  of  the  service  of  the  notice  of 
trial  or  argument,  of  the  particular  day  in  the  term  at  which  he 
will  move  it.  If  the  action  or  special  pro<-ee(Iing  is  not  moved  by 
9:iid  attorney  for  trial  or  argument  on  that  day,  or  as  soon  there- 
after in  the  same  term  as  the  court  can  hear  it,  the  other 
pnrty  may  then  move  the  trial  or  argument;  otherwise  it  shall 
not  be  moved  out  of  its  order  at  that  term  except  by  the  special 
order  of  the  court. 

Lu  1808,  cb.   130;  L.   1006.  rh.   M.    In  oflfoot  St'pt.   1,   1006. 

2.  [Am'd,  1882,  1808.]  An  action  or  special  proceeding  in 
which  The  City  of  Xc^w  York,  or  a  board  of  officers,  exereising 
powers  conferred  by  a  stntnte  for  the  protection  of  public  health 
or  public  or  private  property,  or  for  the  prevention  or  punish- 
ment of  violations  of  a  statute  relating  to  either  of  those  subjects, 
or  the  commissioners  of  pilots  in  The  City  of  New  York,  are  par- 
ties; where  a  notice,  similar  to  the  notice  prescribed  in  the  last 
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subdivision,  has  been  served  b}'  their  attorney,  at  the  time  of 
service  of  the  notice  of  trial  or  argument.  The  provisions  of  the 
last  subdivision,  relating  to  moving  the  trial  or  argument,  apply 
to  a  cause  within  this  subdivision. 

L.   1888.   ch.   130.    In  effect  Sept.    1,   1808. 

3.  In  the  court  of  appeals  or  the  supreme  court,  an  appeal 
taken  by  either  party,  in  an  action  or  special  proceeding  other 
than  as  specified  in  subdivision  tirst  of  this  section,  where  the 
people  of  the  State,  or  a  board  of  State  ofilcers.  are  sole  par- 
ties, or  a  State  officer  is  sole  party,  plaintiff  or  defendant. 

3a.  [A«lded,  IHOO.J  In  the  court  of  appeals  or  the  supreme 
court,  an  appeal  taken  by  either  party  in  an  action  or  special  pro- 
ceeding from  a  judgment  or  order  declaring  a  legislative  enact- 
ment unconstitutional,  is  entitled  on  motion  of  the  appellant,  to  a 
preference  over  any  business  irrespective  of  its  place  upon  the 
calendar,  except  as  to  preferences  provided  for  in  sections  seven 
hundred  eighty-nine,  seven  hundred  ninety  and  the  preceding 
subdivisions  of  this  section. 
L.  1899,  ch.  585.    In  effect  Sept.  1, 1899. 

4.  In  the  court  of  appeals,  an  action,  a  party  to  which  has 
died,  pending  the  action,  where  the  pendency  of  the  action  pre- 
vents a  final  settlement  of  the  estate  of  the  deceased  partj*. 

5.  [Am'd,  1806,  1809,  1900,  lOOG.]  In  any  court,  an  action 
or  special  proceeding  in  which  an  executor  or  an  administrator,  or 
testamentary  trustee,  or  an  infant,  or  a  trustee  of  a  fund  for  the 
support  and  maintenance  of  an  infant,  or  a  receiver  appointed 
by  the  court,  or  by  the  comptroller  of  the  currency  of  the  United 
States,  or  a  trustee  in  bankruptcy,  or  a  general  assignee  for  the 
benefit  of  creditors,  or  the  committee  of  a  lunatic  or  an  idiot,  or 
a  creditor  of  a  deceased  insolvent  debtor  suing  for  the  benefit 
of  himself  and  other  creditors  interested  in  the  estate  or  prop- 
erty of  such  deceased  debtor  where  a  right  of  action  is  given  hy 
express  provision  of  law,  is  the  sole  plaintiff  or  sole  defendant: 
an  action  or  special  proceeding  for  the  construction  of,  or  an 
adjudication  upon  or  to  determine  the  validity  of  the  probate  of 
a  will,  in  which  the  administrator,  with  the  will  annexed,  or  the 
executor  of  the  will  is  joined,  as  plaintiff  or  defendant,  with  one 
or  more  other  parties,  and  an  appeal  from  the  judgments  or 
decision  in  any  of  the  foregoing  actions  or  proceedings  and  in 
the  court  of  appeals  or  the  supreme  court,  an  appeal  from  the 
decree  or  decision  of  a  surrogate's  court,  determining  a  will  to 
be  valid  and  admitting  it  to  probate,  or  determining  an  instru- 
ment oflFered  for  probate  as  a  will  to  be  invalid  or  not  entitled 
to  probate  as  such,  or  granting  general  letters  of  administration 
or  directing  the  distribution  of  a  fund  or  payment  of  money  by 
an  executor  or  an  administrator  in  pursuance  of  an  order  or  de- 
cree made  on  an  intermediate,  final  or  judicial  accounting  or 
otherwise  by  an  administrator  or  an  executor. 

L.  1809,  eh.  686;  L.  1000,  ch.  144;  L.  1006,  ch.  0.    In  effect  Sept.  1,  1000. 

6.  [Am'd,  1805.]  An  action  for  dower  where  the  plaintiff 
makes  proof  by  affidavit,  to  the  satisfaction  of  the  court,  or  a 
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jnd^e  thereof,  that  she  has  no  sufficient  means  of  support  aside 
from  the  estate  in  controversy,  an  action  for  the  partition  of  real 
property.  .  .   .    .     i 

7.  [Aiu*d,  1882-1  An  action  against  a  corporation  or  joint-stocK 
as«s«oiation,  issuing  bank  notes  or  any  kind  of  paper  credits,  to 
circulate  as  money;  or  by  or  against  a  receiver  of  such  a  corpora- 
tion or  associaliou;  an  action  in  which  a  county  or  town  is  sole 
plaintiff  or  defendant.  ,  ^    _ 

8.  [Am'd,  1879.]  An  action  against  a  corporation,  founded  upon 
a  note  or  other  evidence  of  debt  for  the  absolute  payment  of 
monev.  An  action  upon  an  undertaking  given  upon  an  appeal  to 
the  court  of  appeals  or  to  stay  the  execution  on  an  appeal  to  the 
court  of  appeals.  ,      .«    .     i_.       «  .   i 

<>.  [Am*«l,  1887.3  In  an  acuon  against  a  sheriff,  in  his  ofBcial 
capacity,  or  an  action  by  a  sheriff  or  late  sheriff,  to  recover  for 
a  breach  of  the  obligation  of  a  bond  or  bonds,  or  an  instrupiient 
or  instruments  of  indemnity,  or  an  undertaking  or  undertakings 
;nven  to  him  in  his  official  capacity.  ,       ,        ^ 

10  A  cause  entitled  to  preference,  by  the  general  rules  of  prac- 
tice, or  by  the  special  order  of  the  court,  in  the  particular  case. 

11.  [Added,  1808.]     In  any  court  an  action  for  libel  or  slander. 

U  lase.  ch.  186.    In  effect  Sept.  1, 1898. 

12.  [Added,  1880.)  In  the  court  of  appeals,  all  appeals  from 
judgments  of  affirmance  rendered  by  the  appellate  division  of  the 
supreme  court  in  cases  enumerated  in  subdivision  two  of  section 
one  hundred  and  ninety-one  of  this  act,  where  the  decision  of 
the  appellate  division  has  been  nnanimons  and  an  appeal  has 
been  taken  or  allowed  as  in  said  subdivision  of  said  section 
provided. 

L.  ]89S,  ch.  ms.   lA  dffect  Sept.  1, 1809. 

IX  [Added,  1002.]     An  action  for  absolute  divorce  in  which 
an  order  has  been  made  granting  temporary  alimony. 
L.  1902,  ch.  867.    In  effect    Sept.  1,  1903. 

Where  an  issue  of  law  and  an  issue  of  fact,  or  two  or  more 
other  questions  of  different  natures,  come  before  the  same  term 
of  the  court  for  trial  or  hearing,  the  preference  given  by  this 
section  affects  only  the  order  in  which  the  issues  or  questions 
of  the  same  nature  are  to  be  disposed  of. 

I  799.  (Am'd,  1886.]    Id.|  In  mandamua  or  prolilbltloii. 

Where  a  writ  of  mandamus  or  of  prohibition  has  been  issued. 
from  the  appellate  division  of  the  supreme  c<^rt,  to  a  special 
term,  or  a  judge  of  the  same  court,  the  cause  may,  in  the  discre- 
tion of  the  court^  or,  where  an  appeal  is  taken  therein  to  the 
court  of  appeals,  m  the  discretion  of  that  court,  be  preferred  over 
any  of  the  causes  specified  in  the  last  section. 

L.  1885,  oh.  946. 

S  788.  [Am'dy  lS85y  1880,  1800,  1804.]  Where  an  order  la 
neeeaaary. 

Where  the  right  to  a  preference  depends  upon  facts  which  do 
not  appear  in  the  pleadings  or  other  papers  upon  which  the  cause 
is  to  be  tried  or  heard,  the  party  desiring  a  preference  must  pro- 
cure an  order  therefor  from  the  court,  or  a  judge  thereof,  upon 
notice  to  the  adverse  party.  A  copy  of  the  order  must  be  served 
with  or  before  the  notice  of  trial  or  argument    Such  an  order  is 
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not  appealable,  but  it  may  be  vacated  by  the  judge  or  judges 
holding  the  term  at  which  the  preferred  cause  is  noticed  for 
trial  or  hearing,  or  by  such  other  justice,  or  at  such  other  term 
of  court,  or  at  such  other  time  as  shall  be  prescribed  by  the  gen- 
eral or  special  rules  of  practice.  But  a  preliminary  order  is  not 
requisite  in  a  case  embraced  within  subdivision  first  or  second 
of  the  last  section  but  one,  and  the  order  in  a  case  embraced 
within  subdivision  six  thereof  may  be  made  ex  parte,  and  is 
conclusive.  Where  no  order  is  required,  a  claim  for  preference, 
specifying  the  provision  of  law  under  which  the  claim  is  made, 
may  be  inserted  in  the  note  of  issue  to  be  filed  with  the  clerk, 
and  it  shall  then  be  the  diity  of  such  clerk  to  place  such  cause 
in  its  proper  place  among  the  preferred  causes  at  the  head  of 
the  calendar;  except  that  in  the  counties  of  New  York,  Kings, 
Queens  and  Erie,  and  the  seventh  judicial  district,  no  action  or 
special  proceeding  shall  be  placed  as  a  preferred  cause  upon  the 
calendar  of  any  circuit  court  or  trial  term  or  special  term  of  any 
court  as  herein  provided,  but  the  party  desiring  a  preference  of 
any  cause  shall  serve  upon  the  opposite  party,  with  his  notice  of 
trial,  a  notice  that  an  application  will  be  made  to  the  court  at 
the  opening  thereof,  or  to  such  justice  or  other  term  of  court  or 
at  such  other  time  as  shall  be  prescribed  by  the  general  or 
special  rules  of  practice,  for  leave  to  move  the  same  as  a  pre- 
ferred cause,  and  if  the  right  to  a  preference  depends  upan  facts 
which  do  not  appear  in  the  pleadings  or  other  papers  upon  which 
the  case  is  to  be  tried  the  notice  must  be  accompanied  by  an 
affidavit  showing  such  facts.  In  said  counties  of  New  York, 
Kings,  Queens  and  Erie  and  in  the  seventh  judicial  district,  the 
application  for  a  preference  shall  be  made  at  the  opening  of  the 
court,  or  to  such  justices  or  other  term  of  court,  or  at  such  other 
time  as  shall  be  prescribed  by  the  general  or  special  rules  of 
practice,  and  if  it  shall  appear  that  the  cause  is  entitled  to  a 
preference  and  is  intended  to  be  moved  for  trial  at  or  for  the 
term  for  which  the  application  is  made,  the  court  or  justice 
must  designate  a  day  certain,  during  that  term,  on  which  day 
the  said  cause  shall  then  be  heard;  if  there  be  two  or  more 
causes  so  designated  for  trial  for  the  same  day,  the  said  causes 
shall  be  heard  in  the  order  of  their  date  of  issue. 

U    1895,   ch.   410;  U   1896,   ch.   liO;  L.   1000,   cb.   172;   L.  1004,  cb.  173.    In 
effect  Seiyt.  1,  1904. 

f  794.  [Repealed  Jan.  1,  1806;  L.  1895,  ch.  946.] 

ST9G.  [Repealed  Jan.  1,  1896;  L.  1895,  ch.  94&] 
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ARTICLE   THIRD. 

Service  of  papers. 

See.  796.   Papor   may    Ik*   »orvc«l    personally. 
797.  Other    nuxleii    of    wrvlct'. 

79J<.  Double  time  whon  wrvwl   thrnuKli   tlio   poHt-offlcp. 
79J>.   Wheu   i>aiK»r   lo  bo   sorvdl   mii   mionii'y;    \Viu»ii   Bcrvlce   not  required. 
S'Mj.  Wben   wrvico   rany   In*  niaU**  <»ii  «-h'rk,    for  u<m-rehi(leut. 
JMil.  SorTice    thrfuigli    branch    inwt-offlte    in    New    York   city, 
hui-a.  Service    in    cenaiii    aciiuiiH    \vheu    name    u£    de<;eased    person    ia 

atatiMl  an  defendant. 
802.  TMs  article  not  applicable  to  Bervicc  of  summons  or  certain  other 
prooetw. 

I  70e.   [Am*d,   18H8.]      Paper  may  be  aerTed  pervonally. 

A  notice  or  other  paper  in  an  action  may  be  served  on  a  purty 
or  an  attorney,  either  by  delivering  it  to  him  personally,  or  in 
the  manner  prescribed  in  the  next  section.  All  papers  so  served 
or  required  to  be  filed  in  an  action,  shall  be  plainly  and  legibly 
written  or  printed  in  black  ink  upon  durable  paper  of  good 
material,  and,  if  imprinted  by  type-writer,  such  paper  shall  be 
of  linen  quality,  equal  in  weight  to  sixteen  pounds  to  the  double 
cap  ream,  of  seventeen  by  twenty-eight  inches  in  size,  and  ser- 
vice t^r  filing  of  papers  printed  or  written  upon  such  paper  with 
such  ink  shall  be  deemed  a  compliance  with  the  terras  of  this 
section.  The  transcribed  minutes  of  a  stenographer,  taken  in 
AHJ  ci  *il  or  criminal  action,  or  in  any  hearing  or  special  pro- 
cet'diug,  civil  or  criminal,  shall  be  written  or  type-written  on 
paper  of  the  si^se  hereinafter  specified;  and  all  cases,  briefs,  points 
or  other  papers  required  or  used  on  an  appeal  from  any  judg- 
ment, determination  or  order  of  any  court  or  board  shall  be 
printed  (when  required  to  be  printed  by  the  rules  of  any  court) 
on  paper  of  a  uniform  size,  as  follows:  The  paper  must  be  ten 
and  one-half  inches  by  eight  inches,  and  bound  on  the  edge  of 
the  greatest  length. 

Co.  Proc..  I  408.  am'd;  L.  1888.  ch.  406.   Be«  Bute    19. 

I  797.  [Am'd,  1897]    Other  modes  of  geryloe. 

Where  the  service  is  not  personal,  it  may  be  made  as  followi; 

1.  Upon  a  party  or  an  attorney,  through  the  post-office,  by  de- 
positing the  paper,  properly  inclosed  in  a  post-paid  wrapper,  in  the 
post-ofiice  or  in  any  post-office  box  regularly  maintained  by  the 
government  of  the  United  States  and  under  tiie  care  of  the  post- 
office  of  the  party,  or  the  attorney  serving  it,  directed  to  the  person 
to  be  served  at  the  address,  within  the  state,  designated  by  him 
for  that  purpose,  upon  the  preceding  papers  in  the  action;  or, 
where  he  has  not  made  such  a  designation,  at  his  place  of  resi- 
dence, or  the  place  where  he  keeps  an  office,  according  to  the  best 
information  which  can  conveniently  be  obtained  concerning  the 
same. 

2.  Upon  an  attorney,  during  his  absence  from  his  office,  by  leav- 
ing the  imper  with  his  partner  or  clerk  therein,  or  with  a  person 
having  charge  thereof. 

3.  Upon  an  attorney,  if  there  is  no  person  in  charge  of  his  office, 
and  the  service  is  made  between  six  o'clock  in  the  morning  and 
nine  o'clock  in  the  evening,  either  by  leaving  it,  in  a  conspicuous 
place  in  his  office,  or  by  depositing  it,  inclosed  in  a  sealed  wrapper, 
directed  to  him  in  his  office  letter-box;  or,  if  the  office  is  not  open, 
so  as  to  admit  of  leaving  the  paper  therein,  and  there  is  no  office 
letter-box,  by  leaving  it  at  his  residence,  within  the  state,  with  a 
penon  of  suitable  age  and  discretion. 
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4.  Upon  a  party,  by  leavinir  the  paper  at  his  residence  within 
the  Ktute,  botweeu  six  o^clock  in  the  muruiii^;  and  nine  o*clociv  iu 
the  eveiiiug,  with  a  persou  of  suitable  u^e  and  diseretiuu. 

SubHilmte  for  Co.  Proc.,  S|  400,  410,  411;  L.  18«7,  cli.  40.  In  effect 
Sfpt.    1.    1M»7. 

§  7US,  [Aui*d,  liMIO.l  Double  time  when  aerved  Ibrouslk 
tke   poMt-olUce. 

Whore  it  is  prescribed  in  this  act,  or  in  the  general  rules  of 
practice,  thnt  a  notice  must  be  j?iv<*n,  or  a  paper  mnst  be  served, 
witliin  a  spiKrified  time,  before  an  act  is  to  be  done;  oi;  that  the 
adverse  party  has  a  specified  time,  after  notice  or  service, 
within  which  to  do  an  act;  if  service  is  made  throui?h  the  post- 
olHce,  the  time  so  reqnired  or  allowed  is  donble  the  time  speci- 
fied; except  that  service  of  notice  of  trial  may  bft  made,  through 
the  post-offlce,  not  less  than  sixteen  days  before  the  day  of 
trial,  including  tlie  day  of  service;  and  provided,  that  the  time  of 
a  party  to  amend  his  own  pleading  sliall  not  be  extended  by  the 
service  thereof  by  mail. 

Co.  Pror..  f  412.  amM.  AmM  by  L.  1000,  ch.  428.  In  effect  Sept. 
I.    1000. 

I  700.  When  papor  to  be  served  on  attorney |  'when 
aervloe   not    re«iulred. 

Where  a  party  has  j^ppeared,  a  notice  or  other  paper,  required 
to  be  served  in  an  action,  must  be  s<*rved  upon  his  attorney.  If 
a  defoiidant  ha.M  not  appeared,  service  of  a  notice  or  other 
paper.  In  the  ordinary  proc(»edinjrs  in  the  action,  need  not  be 
made  upon  him,  unless  he  is  actually  confined  in  jail,  for  want 
of  bail. 

Id.,   18   414   nml  417,  consolldntod. 

I  HOO.  ^When  Mervlee  may  be  ntnde  on  clerk,  for  non« 
realtleut. 

Where  a  partv  to  an  action,  who  has  appeared  in  person, 
resides  without  the  State,  or  his  residence  cannot,  with  reason- 
able diliircnce,  be  ascertained,  and  he  lias  not  desiRuated  an 
address,  within  the  Stat*'.  up<ui  the  i)reredinff  papers,  service  of 
a  paixT  upon  him  may  be  made,  by  serving  it  on  the  clerk. 

M.,  !  415. 

I  801.  Sepvlee  thronffh  brnnch  poMt-ofllce  In  Ne^RT-Yorlc 
city. 

Tn  the  city  of  New-York,  where  a  paper  Is  served,  or  a  return 
is  made,  thronirh  the  post-offlce.  the  deposit  of  the  pnckape  in 
a  branch  post -office  has  the  same  effect,  as  a  deposit  in  the 
Rcnernl  or  i>rincipnl  post-office  of  that  city. 

§  S01-n.  redded.  1000.]  Service  In  ocrtnin  nctlonn  when 
nairte    of   deoenMetl    perMon    In    Ntntod    rm    dc^fendnnt. 

Tn  case  any  action  or  proceeding  shall  be  broujjht.  founded  in 
wlioli'  or  in  part  upon  any  transaction  prowlnpr  out  of  a  business 
cnndncfed  as  provided  bv  subdivision  three  of  section  twenty 
jMid  ^'oj.fion  twonty-r)ne  of  the  partnership  law.  and  the  name  of 
the  d^'cpfisod^  i>erson  is  stated  as  a  defendant,  the  process  and 
papers  therein  may  be  served  on  any  person  or  persons  usin^ 
such  name  with  like  ••fToct  ns  thoiv.'-li  such  person  or  persons 
had   been   named   as   defendant    by   hi.s   or  their   own   respective 
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names,  and  with  the  same  effect  as  though  all  such  persons 
were  serveii  with  process,  aud  the  process  and  all  papers  may 
be  amended  by  substituting  the  name  or  names  of  the  person 
or  iH^rsons  using  the  name  of  such  deceased,  ami  no  action  or 
proceeding  shail  fail,  abate  or  be  in  any  manner  hindered  by 
the  name  of  such  deceased  being  so  used. 

Added  by  L.  1909,  ch.  «r>.  Derivation  —  L.  18S0,  ch.  5G1.  |  5.  See 
Dote  3  of  noteti  of  liottnl  of  Statutory  t'ouHolidatiou  at  eud  of  cixh*. 

I  802.  [Am*d,  ISMIO.]  ThU  artlele  not  applicable  to 
service   of  MUiumous,   or  eertitln   other  procesa. 

This  article  except  the  last  section  does  not  apply  to  the  ser- 
Tice  of  a  sunimons.  or  other  jiroeess;  or  of  a  paper  to  bring  a 
party  into  contempt:  or  to  a  case  where  the  mode  of  service  is 
specially  prescribed  by  law. 

Id..  S  418  and  part  of  Id.,  |  408.  Am'd  by  L.  1909.  ch.  05.  |  3.  See 
note  46  of  uote«  of  Board  of  Statutory  CouaoUdatlon  at  end  of  code. 
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ARTICLES   FOURTH. 

(See  43   Hun.   95.) 

Discovery  of  hooks  and  papers. 

Sec.  803.  Court    may    direct    diBcoTery    of    books,    etc. 

804.  RuIeH   to  prescribe   the  casei*,   etc. 

805.  Petitiou  for  discovery,   and  order  thereupon. 
800.  Order,    when    and   by   whom   varated. 

807.  Proceedings    upon    the   return   of   the   order. 

808.  Penalty   for  disolxHilence. 

800.  Eflect    Of   pai)ers,    etc.,    producetl. 

f  .S03.  [.4m*d,  lOOO.]  Tl&e  court  may  direct  discovery  of 
book.My   et  cetera. 

A  court  of  record,  other  than  a  justiceB*  court  in  a  city,  has 
power  to  compel  a  party  to  an  action  pending  therein*  to  produco 
and  discover,  or  to  give  to  the  other  party,  an  ia8i>ection  and 
copy,  or  i>ermission  to  take  a  copy,  of  a  book,  document,  or  other 
paper,  or  to  make  discovery  of  any  article  or  property,  in  hi« 
possesKion  or  under  his  control,  relating  to  the  merits  of  the 
action,  or  of  the  defense  therein. 

2  R.  S.  199.  S  21.  consolidated  with  Co.  ^roc.,  |  388.  Am'd  by  L.  1900. 
ch,   178.       In  effect  Sept.    1.    1909. 

I  804.  Rules  to  prescribe  tlae  cases,  etc. 

The  general  rules  of  practice  must  prescribe  the  cases  In  which 
a  discovery  or  inspection  may  be  so  compelled,  and  the  pro- 
ceedings for  that  purpose,  where  the  same  are  not  prescribea  in 
this  act. 

id.,   I  22,   am'd.    See   Rules  14-16. 

9  805.  Petition  for  discovery,  and  order  tlierenpon* 

To  entitle  a  party  to  procure  such  a  discovery  or  inspection, 
he  must  present  a  petition,  praying  therefor,  and  verified  by 
affidavit,  to  the  court,  or  to  a  judge,  authorized  to  make  au 
order  in  the  action;  upon  which  an  order  may  be  made,  directmi; 
the  party,  against  whom  the  discovery  or  inspection  is  sought, 
to  allow  it,  or,  in  default  thereof,  to  show  cause  before  the 
court,  at  a  time  and  place,  and  upon  a  notice,  therein  specified, 
why  the  prayer  of  the  petition  should  not  be  granted;  and,  If 
necessary  or  proper,  that  his  proceedings  be  stayed  until  the 
hearing  of  the  application,  although  the  stay  exceeds  twenty 
days. 

Id..    Si   28   and   26. 

I  806.   Order,  it  hen  and  by  vrlaom  vacated. 

An  order,  made  as  prescribed  in  the  last  section,  may  be 
vacated,  by  the  judge  who  granted  it,  or  by  the  court,  upon 
satisfactory  proof,  by  affidavit: 

1.  That  it  ought  not  to  have  been  granted,  or  that  it  has  been 
complied  with;  or, 

2.  That  the  party  required  to  make  the  discovery,  or  permit 
the  inspection,  has  not  the  possession  or  control  of  the  book, 
document,  or  other  paper,  directed  to  be  produced  or  inspected. 

Id.,  f  24. 

I  807.  Prooeedlnsrs  npon  the  return  of  the  order. 

Upon  the  return  of  the  order  to  show  cause,  the  court  may 
make  such  an  order,  with  respect  to  the  discovery  or  inspection 
prated   for,   as  justice  requires.     Where   either   is  directed,   % 
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referee  may  be  appointed  by  the  order,  to  direct  and  aaperin- 
tend  it;  whose  certificate,  unless  set  aside  by  the  court,  is  pre- 
samptive,  and,  except  in  proceedings  for  contempt,  conciusiv* 
evidence  of  compliance  or  non-compliance  with  the  terms  of  the 
order.  A  fixed  sum,  not  exceeding  twenty  dollars,  may  be 
added  to  the  costs  of  the  motion,  for  the  fees  of  the  referee. 
Satwtltute  for  2  R.  S.  200,  |  26,  and  p4rt  of  Ck>.  Proc.,  |  888. 

{  808.  Penalty  for  dlaobedlence. 

Where  an  order,  made  as  prescribed  in  the  last  section,  directs 
a  discovery  or  inspection,  the  party  in  whose  behalf  it  was 
made,  may,  upon  proof,  by  affidavit,  that  the  adverse  party 
has  failed  to  obey  it,  and  upon  notice  to  him,  apply  to  the  court, 
for  an  order  to  punish  him  for  the  failure.  Upon  the  hearing 
of  the  application,  the  court  may,  upon  the  payment  of  such  a 
sum,  for  the  expenses  of  the  applicant,  as  tne  court  fixes,  and 
upon  compliance  with  such  otnor  terms,  as  it  deems  just  to 
impose,  permit  the  party  in  default  to  comply  with  the  order 
for  a  discovery  and  inspection;  and,  for  that  purpose,  it  may 
direct  that  the  application  to  punish  him  stand  over  to  a  future 
time.     Upon  the  final  hearing  of  the  application  to  punish  the 

Sarty  in  default,  the  court,  in  a  proper  case,  may  direct  that 
IB  complaint  be  dismissed,  or  his  answer  or  reply  be  stricken 
out,  and  that  judgment  be  rendered  accordingly;  or  it  may 
make  an  order,  striking  out  one  or  more  causes  of  action, 
defences,  counterclaims,  or  replies,  interposed  by  him;  or  that 
he  be  debarred  from  maintaining  a  particular  claim  or  defence, 
in  relation  to  which  the  discovery  or  inspection  was  sought. 
Where  the  party  has  failed  to  obey  an  order,  allowing  an  inspec- 
tion by  the  adverse  party,  and  requiring  him  to  furnish  a  copy, 
or  permit  a  copy  to  be  taken,  the  court  may  also  direct  that  the 
book,  document,  or  other  paper,  be  excluded  from  being  given 
in  evidence:  or  it  may  punish  the  party  for  a  contempt;  or  both. 
Satwtitnte  for  2  R.  S.  200.  S  26.  and  part  of  Co.  Proc,  |  888. 

§  809.   IQffect  of  papers,  etc.,  produced. 

A  book,  document,  or  other  paper,   produced  under  an  order 
made  as  prescribed  in  this  article,   has  the  same  effect,   when 
Qsed  by  the  party  requiring  it.  as  if  it  was  produced  upon  notice, 
according  to  the  practice  of  the  court. 
9  B.   8.   20O.  f  27  (2  Edm.  208). 
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ARTICLE    FIFTH. 

Oenaral  regulations  r*:spevting  bonds  and  undertakings^ 

See*  810.   BrniUi*.    utiiliTtnEttiii^H,    nriv,    mi] si    in^-   m^tiioVi'liil^f'il. 

SStl.   I'aitj-  luiHi  iMil  ioMi  mMli  IHh  miriHl^ :  wUi-ii  *nie  J*yn,'tjs'  in  »<l1a]^  tent. 

luiirt   ur  JiLiliTt', 

51 3.  WlN'ii   K'V(*ritt   htii'^lU'H   iJiny   ju?4(.lf,v   ffnh   In   n   ^iIlU1]lr^  fluni, 

514,  BdiiiIii.    ptc.    I  (J   tlie   po-Ji'l*'   m-   ft    (nilfJu*  i^iincyr   lur    iho   tfeiiciJl  of    a 

Hill  tor, 

8lti.   111. ;    to  be   filed. 

1  8 JO,  lAiu'd,  1B77.J  UouiJm,  uuilertuktjiJipMf  t^tr.,  jiiumI  !■« 
ackuuwl4>aKeU, 

A  hoiiil  or  iiiKlertsikiDj:,  .*fjreu  iu  Ein  lu-tinn  i»r  ^lu'rinJ  pnK%'^d- 
iutft  i^^  iiirsciilu'd  ill  thifj  iK-t^  jmisit  be  iRkmiwJiiJ^'i^d  ur  jiruved, 
Jill  1 1  I'orlilii'd,  \u  lila-  ujiuuitr  aw  a  dt'tHi  to  W  ivcordfd. 

Hit*    Ruk'    J. 

j  SI  L.  [AmM,  l-Slti";.]  Piiriy  ut^tMl  iLot  Join  with  IitM  piure- 
tin-»;    11  ken    one    Murt^tr   Im    HiiHlclcut. 

WUrre  a  provision  uf  Ibis  iiei  itHiuircK  a  Inrnd  or  under tiikm^r, 
wiLk  8111*  ties,  tu  hv  gjvcti  by,  ur  iu  bvhalf  uf,  ii  piirty  ur  ifthor 
iiorsaiip  he  noid  nut  j^iri  witii  the  Kuretie:^  iu  tlii>  ixetutiun 
thiHi'of,  unlih^K  the  iiruviwlau  iS'ifiiiriH  hiui  lo  exeoiUi-  the  saiiu": 
atid  iLf  exetuLiuti  llifreof  by  qiu*  Kuivty  1m  HuiikienL,  althuu^h 
the  ward  '*  surt*lit,"s/'  i»  Uf^L'd,  uuk'hiH  the  pru^  LsIdu  t^prv^-j^Jy  n^- 
quires  tvvci  ur  uioie  sureties;  imd  tlir  eNeculi^Mi  of  JUiy  MUh  liuinj 
or  luidiTlakiiiiT  by  iiny  tidt'lily  or  .suivly  t(>m[iniiy  antliurizt^'l  hy 
the  luwH  of  tliiH  Slate  in  \vann:iel  busim^-Es,  shall  be  fquivab^nt 
to  the  exeeutioii  oT  said  biaid  or  uiidtTtiilJiiy:  by  tvvu  suretic^» 
aiiii  tjluh  coiupuay,  if  t'Xeepted  to,  shall  justify  llimuf^U  its  o Ulcers 
(ir  aUorue,v  in  the  iiiaiitier  reiitiireil  by  hiw  of  HJeliiy  uinl  sareiy 
t'uni[  inileH*  Any  wuih  eoniiiaay  iny  fxe<-iai'  nny  Mni."*i  lumd  iir 
niiih  Tlnkin;*  [is  snioty  by  the  hatid  nf  itH  offienrn,  nr  attorTipj, 
duly  iHitli£>i'ized  iheroto  liy  risohitiua  Jif  Us*  Vnjard  of  direetora^  a 
eertitied  *'Opy  of  whieh  resoliitiuti,  under  th*^  kohI  nt  i^Eiid  com- 
pany, MhnJl    be  tiled    with  eaeh    bund   or   uudertnkiD^. 

U  18D3,  ch.   510, 

f  Hi 2.  r  Ani*iL  ISrir*,  tHllf),  IDOI.I  Farm  nf  band  or  unilt^r- 
tiikiiitfi    iitlliliivll    II f   Hiirt^Ht^Hi   n|i|iruviil    H^    euurt    t»r  Ju<l)j[;e< 

A  bund  or  under takiuK^  ox(^euted  by  a  fiiirety  or  snrpties,  ns 
prL*j*eribed  in  this  mt,  niust  where  tv^-o  ur  niun-  iierstui?*  exieute 
It,  bt'  juint  and  >;e^<r!il  in  form:  auAt  exce|it  when  i-xeeuted  by  a 
fidelity    ur    KiifeEy    euin|>:uiy,    ur    when    utheiwjse    expressly    pre- 

KeHhed  hy  hnv,   i1   nntsit  bv  at mpniued  with  tlie  allldavit  of  eiicli 

snreiy.  fjnbjtMTied  therefu.  Iu  i]h>  c^fTe^  I  lh:it  hr  Is  a  resident  of 
an^J  n  hL>ni^fhufder  ur  rt  freeh*Jdur  ivifhiu  the  ^tute,  and  is  worth 
the  penalty  uf  the  liond*  or  tw!  ^  the  sum  siieeified  in  tho  under- 
takiufl:*  over  all  the  debts  and  liidiihtif^j*  vvhieh  ho  uwos  or  has 
liicurred^   mid   oxduaivo   of   pru[n'rty   exempt  hy   law  from   l^Tf 
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and  sale  under  an  execution.  A  bond  or  undertaking  Kivon  by  a 
party  without  a  surety  must  be  uceompaniod  by  his  affidavit  to 
the  same  effect.  The  bond  or  uudortaking^  except  as  otherwise 
e:ipressly  prescribed  by  hiw,  must  be  approved  by  the  court  be- 
fore which  the  proceeding  is  taken,  or  a  judge  thereof,  or  the 
judge  before  whom  the  proceeding  is  taken.  The  approval  must 
be  endorsed  upon  the  bond  or  undertaking.  The  surety  or  sure- 
ties or  the  repres^^ntatives  of  any  surety  or  sureties  upon  the 
bond  heretofore  or  hereafter  executed,  of  any  trustee,  committee, 
^lardian,  assignee,  receiver,  executor,  administrator  or  oth'.r 
ficjudary,  shall  be  entitled  as  a  matter  of  right  to  be,  and  shall 
hCy  discharged  from  liability  as  hereinafter  provided,  and  to  that 
end  may  on  notice  to  the  principal  named  in  such  )>oud  apply  to 
the  court  that  accepted  such  bond  or  to  the  court  of  which  the 
judge  that  accepted  such  bond  was  a  member  or  to  any  judge 
thereof,  praying  to  be  relieved  from  liability  as  such  surety  or 
Mireties  for  the  act  or  omission  of  such  principal  occurring  after 
tjie  date  of  the  order  relieving  such  surety  or  sureties  hereinafter 
provided  for  and  that  such  principal  be  required  to  account  and 
give  now  sureties.  Such  notice  of  such  application  may  be 
starved  on  snid  principal  personally  within  or  without  the  state, 
or,  not  les«  than  five  days  prior  to  the  date  on  which  such  appli- 
cation is  to  be  made,  unless  it  satisfactorily  appears  to  the  court, 
or  a  judge  thereof,  that  personal  notice  cannot  be  given  with  due 
diligence  within  the  state,  in  which  case  notice  may  be  given 
in  such  manner  as  the  court  or  a  judge  thereof  directs.  l*end- 
ing  the  hearing  of  such  application  the  court  or  judge  may  re- 
strain such  principal  from  acting  except  to  preserve  the  trust 
<»state  until  further  order.  Upon  the  liearing  of  such  applica- 
tion if  the  princii)al  does  not  tile  a  new  bond  in  the  usual  form 
to  the  satisfaction  of  the  court  or  judge  the  court  or  judge  mu.st 
make  an  order  requiring  the  principal  to  file  a  new  bond  within 
such  reasonaT)le  time  not  exceeding  five  days  as  the  court  or 
judge  in  such  order  fixes.  If  such  new  bond  shall  be  filed  upon 
such  hearing  or  within  the  time  fixed  by  said  order  the  court 
or  judge  must  thereupon  make  a  decree  or  order  requiring  the 
principal  to  account  for  all  his  acts  and  proceedings  to  and  in». 
eluding  the  date  of  such  order  an<l  to  file  such  account  within 
a  time  fixed,  not  exceeding  twenty  days,  and  releasing  the  surety 
or  sureties  making  such  application  from  liability  upon  the  bond 
for  any  act  or  default  of  the  principal  subse<iuent  to  the  date  of 
such  decree  or  order.  If  the  principal  fail  so  to  file  such  new 
bond  within  the  time  specified,  a  decree  or  order  must  be  made 
revoking  the  appointment  of  such  i)rincipjil  or  removing  him 
and  requiring  him  to  so  account  and  file  such  account  wilhln 
twenty  daj's.  If  the  principal  fail  to  fib  his  account  as  in  this 
section  provided  such  surety  or  sureties,  or  representatives 
thereof,  may  make  and  file  such  account  with  like  force  and 
effect  as  though  made  and  filed  by  such  principal,  and  upon 
the  settlement  thereof  credit  shall  bo  given  for  all  commissions, 
costs,  disbui'se.ments,  and  allowances  to  which  the  principal 
would  bo  entitled  were  he  ac'counting,  and  allowance  shall  be 
mode  to  such  surety  or  sureties  or  representative  for  the  ex- 
pense incurred  in  so  filing  such  account  and  procuring  the  settl»>- 
ment  thereof.  And  after  the  filing  of  an  account  as  reciuired, 
o.*  pemn'tted,  in  this  section  the  court  or  judge  must  upon  the 
petition  of  the  principal  or  surety  or  sureties  or  the  repxesenta* 
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tives  of  any  such  surety  or  surrtios,  issue  au  order  requiriug  all 
persons  interested  in  the  estate  or  trust  funds  to  attend  a  set- 
tlement of  such  account  at  a  time  and  place  therein  specified  and 
upon  the  trust  fund  or  estate  being  found  or  made  jrood  and 
paid  over  or  properly  secured,  the  surety  or  sureties  shall  be  dis- 
charged from  any  and  all  further  liability  and  the  court  or  judge 
shall  settle,  determine  and  enforce  the  rights  and  liabilities  of  all 
parties  to  the  proceedings  in  like  manner  and  to  the  same  extent 
as  in  actions  for  an  accounting  in  the  supreme  court.  And  ui)on 
demand  made  in  writing  by  the  principal  such  surety  or  sure- 
ties, or  representatives  thereof,  shall  return  any  compensation 
that  has  been  paid  for  the  tinexpired  portion  of  such  suretyship. 
L.  180r.,  ch.  511;  L.  1S99,  ch.  726;  L.  1901,  ch.  524.    In  effect  S<>pt.  1,  1901, 

S  813.  fAiii'dy  1804.]  When  several  soretlea  may  Jnstlfy 
each  in  a  smaller  sum. 

But  where  the  penalty  of  the  bond,  or  twice  the  sum  spefified 
in  the  undertaking  is  five  thousand  dollars  or  upwards,  the  court  • 
or  judge  may,  in  its  or  his  discretion,  allow  the  sum  in  which 
a  surety  is  required  to  justify  to  be  made  up  by  the  justification 
of  two  or  more  sureties  each  in  a  smaller  sum.  But  in  that  ca.se 
a  surety  cannot  justify,  in  a  sum  less  than  five  thousand  dollars, 
and  when  two  or  more  sureties  are  required  by  law  to  justify, 
the  same  person  cannot  so  contribute  to  make  up  the  sum  for 
more  than  one  of  them.  It  shall  be  lawful  for  any  party  of 
whom  a  bond  or  undertaking  is  reciuired  to  agree  with  his  sure- 
ties for  the  deposit  of  any  or  all  moneys  for  which  such  sure- 
ties are  or  may  be  held  responsible  with  a  trust  company  au- 
thorized by  law  to  receive  deposits,  if  such  deposit  is  otherwise 
proper,  and  for  the  safe-keeping  of  any  or  all  other  depositable 
assets  for  which  such  sureties  may  be  held  responsible,  with  a 
safe-deposit  company  authorized  by  law  to  do  business  as  such, 
in  such  a  manner  as  to  prevent  the  withdrawal  of  stich  moneys 
and  assets,  or  any  part  thereof,  except  with  the  written  con- 
sent of  such  sureties,  or  an  order  of  the  court  made  on  such 
iiutite  to  them,  as  it  may  direct. 

L.   1894,  ch.   200. 

f  814.  rAiM*d»  1807S.1  BondM,  ^ic^  io  the  people  or  a  pnb^ 
He  olBcer  for  the  henellt  of  a  suitor. 

Where  a  bond  or  undertaking  has  been  given,  as  prescribed 
by  law,  in  the  course  of  an  action  or  a  special  proceeding,  to  the 
people  or  to  a  public  officer,  for  the  benefit  of  a  party  or  other 
person  interested,  and  provision  is  not  specially  made  by  law 
for  the  prosecution  thereof;  the  party  or  other  person,  so  in- 
terested, may  maintain  an  action  in  his  own  name,  for  a  breach 
of  the  condition  of  the  bcmd,  or  of  the  terms  of  the  undertaking; 
upon  procuring  an  order,  granting  him  leave  so  to  do.  The 
order  may  be  made  by  the  court,  in  which  the  action  is  or  was 
pending;  the  city  court  of  the  city  of  Xew-York, .  or  a  county 
court,  if  the  bond  or  undertaKing  was  given  in  a  special  pro- 
ceeding, pending  before  a  judge  of  that  court:  or,  in  any  other 
case,  by  the  aui>reme  court.  Notice  of  the  application  thereft>r 
must  be  given,  as  directed  by  the  court  or  judge,  to  the  persons 
interested  in  the  disposition  of  the  proceeds. 

L.      1805.      ch.   946. 
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I   S15.   Bonda,  etc.,  not  affected   by  changre  ot  partleM. 

A  boud  Of  undertaking,  given  in  an  action  or  special  proceed- 
inir.  as  prescribed  in  this  act,  continues  in  force,  after  the  sub- 
istitutiou  of  a  new  party  in  -place  of  an  original  party,  or  any 
orher  chau>?e  of  parlies;  and  has  thereafter  the  same  force  and 
efifeot,  as  if  then  given  anew,  in  conformity  to  the  change  of 
(•a  riles. 

I   816*   Id.;  to   be   llled. 

A  bond  or  undertaking,  required  to  be  given  by  this  act,  must 
be  filed  with  the  clerk  of  the  court;  except  where,  in  a  special 
ease,  a  different  disposition  thereof  is  directed  by  the  court,  of 
prescribed  in  this  act. 

Co.    Proc..    {   423,   am'd.    See  Role  4. 
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article:  bixtel 

Sec.  817.  Consolidating:  canses   In  Bame  court. 

818.  Id.;   In  dlfforcnt  courts. 

810.  Id.;  by  plaintiff. 

820.  Interi)leader  by  order  In  certain  cases. 

820-a.  Suit  by   debtor,    demanding  judgment  of  Interpleader. 

821.  DlhmlSHal  (»f   complaint   for  uegleot   to  aerre  summons. 

822.  Id.;  for  neglect  to  proceed. 

823.  Feigned  Issues  abolished,   and  order  for  trial  substituted. 

824.  Summons  and  pleadings,   to  be  filed  within  ten  days  after  aerrloe. 

825.  Par»or8  In  special  proceedings;  where  to  be  filed. 
820.  Publication,  whore  no  newspaper,  etc.,  in  county. 
827.  Special  references   in  certain  caaes. 

(  817.  Conaoliclatlnar  cunaes  In  aame  court. 

Where   wWo  or  more  actions,  in   favor   of   the   same  plaintiff 
aj^ainst  the  same  defendant,  for  catises  of  action  which  may  be 
joined,  are  pending  in  the  same  court,  the  court  may,  in  ita  dis- 
cretion, by  order,  consolidate  any  or  all  of  them,  into  one  action. 
2  B.  S.  383,  9  86  (2  Edxn.  398). 

(  81^.   Id.}   in   different   conrta. 

Where  one  of  the  actions  is  pending  in  the  supreme  court,  and 
another  is  pending  in  another  court,  the  supreme  court  may,  by 
order,  remove  to  itself  the  action  in  the  other  court,  and  con- 
solidate it  with  that  in  the  supreme  court. 

Id.,  f  37. 

9  819.  Id.  I  br  plaintiff. 

Where  separate  actions  are  commenced  against  two  or  more 
joint  and  several  debtors,  in  the  same  court,  and  for  the  sdUiQ 
cause  of  action,  the  plaintiff  may,  in  any  stage  of  the  proceed- 
ings, consolidate  them  into  one  action. 

Id.,   i  88. 

9    820.   [Am'd«    1894.]      Interpleader    by    order    In    certain 


A  defenuant  against  whom  an  action  to  recover  upon  a  con. 
tract,  or  an  actu^n  of  ejectment,  or  an  action  to  recover  a  chattel, 
is  pending,  may,  a*;  any  time  before  answer,  upon  proof,  by  affi- 
davit, tho"^  a  person,  not  a  party  to  the  action,  makes  a  demand 
against  him  for  the  same  debt  or  property,  without  collusion 
with  him,  apply  lo  the  court,  upon  notice  to  thnt  person  and  tho 
adverse  party,  for  nn  order  to  substitute  that  person  in  his  place, 
and  to  dischrfrge  him  from  liability  to  either,  on  his  paying  into 
court  the  amount  of  the  debt,  or  delivering  the  possession  of  the 
property,  or  its  valiie,  to  such  person  ns  tho  court  directs;  or 
upon  it  appearing  thai  the  defendant  disimtrs,  in  whole  or  in 
part,  the  liability  as  asserted  against  him  by  different  claimants, 
or  that  he  has  some  interest  in  the  subject-matter  of  the  con- 
troversy which  he  desires  to  assert,  his  application  may  be  for 
an  order  joining  the  other  claimant  or  claimants  as  co-defendants 
with  him  in  the  action.  The  court  may,  in  its  discretion,  make 
such  order,  upon  such  terms  as  to  costs  and  payments  into  court 
of  the  amount  of  t)»e  debt,  or  part  thereof,  or  delivery  of  the 
possession  of  the  propr^rty,  or  its  value  or  part  thereof,  as  may  be 
just,  and  thereupon  the  entire  controversy  may  be  determined  ia 
the  action. 
L.  16M,  cb.  240.     8ee  BankUig  Law,  f  115. 
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i  sao-a.  [Added,  1008.]  Salt  by  debtor,  demandlBS  J«dar- 
ment  of  Interpleader. 

When  any  sum  of  money  shall  be  due  and  payable  under  or 
on  account  of  a  contract,  and  the  whole,  or  any  part  thereof, 
exceeding  fifty  dollars  in  amount,  shall  be  chiimed  or  demanded 
by  ailvcrse  claimants  thereto,  the  dehtor  may  brinir  shit  in  any 
court  having  jurisdiction  thereof,  and  of  the  parties,  demanding 
judgment  of  interpleader,  and  that  the  debtor  be  permitted  to 
pay  the  amount  of  the  debt  into  court,  and  that  such  debtor 
upon  such  payment  into  court  be  discharged  from  any  further 
liability  to  any  of  the  parties  to  the  action.  When  service  of 
the  summons  and  complaint  shall  have  been  made  upon  all  such 
claimants,  the  plaintiff  may  make  application,  by  petition  or 
upon  affidavits  for  a'n  order  permitting  and  directing  the  plaintiff 
to  pay  the  amount  of  the  debt  into  court,  and  that  the  plaintiff, 
upon  the  payment  into  court  of  the  amount  of  the  debt  as  re- 
quired by  the  ordciv  be  discharged  from  any  further  lialiility  to 
any  of  the  defendants  in  such  action,  and  the  court,  upon  satis- 
factory proof  by  affidavit  or  otherwise,  as  the  court  may  require, 
of  the  facts  alleged  in  the  complaint,  and  that  the  whole  or  pert 
of  the  debt  is  claimed  adversely  by  the  defendants  without  any 
collusion  on  the  part  of  the  plaintiff,  and  that  the  amount  thereof 
is  not  in  dispute  may  make  such  an  order,  upon  such  terms  aa 
to  costs  and  disbursements  payable  out  of  the  money  so  adversely 
claimed  as  to  the  court  may  seem  just,  and  upon  the  payment 
into  court  of  the  amount  of  such  debt,  and  complying  with  the 
terms  of  such  order,  the  plaintiff  shall  stand  discharged  from  any 
further  liability  to  any  of  the  defendants  in  said  action  upon 
account  of  such  debt  and  contract.  Notice  of  such  application, 
togothrr  with  c^pic  s  of  the  papers  upon  which  the  same  is  made, 
shall  be  personally  served  on  each  of  the  defendants,  at  least 
five,  and  not  more  than  fifteen  days  before  the  return  day  thereof. 

Add<^.   L.    lfX)8.   ch.    298.    In  effpct  Sept.    1,    1008. 

{  821.  [Ain*d,  1877.]  Dlaitiliiaal  of  oomplalnt  for  neylect 
to   nerve   MammonN. 

Where,  in  an  acfion  against  two  or  more  defendants,  the  plain- 
tiff unreasonably  neglects  to  serve  the  sunmions  upon  one  or 
more  of  them,  without  whose  presence  a  complete  determination 
of  the  controversy  cannot  be  h.id,  the  court  may,  in  its  discretion, 
upon  the  application  of  a  defendant,  who  has  appeared  in  the 
action,  dismiss  the  complaint  as  against  him,  and  render  judg- 
ment accordingly. 

Sabstltate  for  Co.    Proc.,   part  of   |   274. 

I   822.   [Am*d,  1879.]    Id.{  for  nenrlect  to  proceed. 

Where  the  plaintiff  unreasonably  neglects  to  proceed  in  the  ac- 
tion against  the  defendant,  or  one  or  more  defendants  against 
whom  a  separate  judgment  may  be  taken,  the  court  may  in  its 
discretion,  upon  the  application  of  the  defendant  or  defendants, 
or  any  of  them,  against  whom  he  so  neglects  to  proceed,  dismiss 
the  complaint  as  against  the  moving  party  or  parties,  and  render 
judgment  accordingly. 

Id.    St'c  Rul(»  30. 

f  823.  Felfraed  Inaaea  aboIlNhetl,  and  order  for  trial 
anIiMtltuted. 

Feigned  issues  have  been  abolished.     In  a  case  where  neither 
party  can,  as  of  right,  require  a  trial  by  jury  of  an  issue  of  fact 
^  i!>:t 
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arising  upon  the  pleadings,  or  where  a  Question  of  fact,  not  iD 
issue  upon  the  pleadings,  is  to  be  tried,  nn  otxier  for  tb^  trtai 
thereof  by  a  jury  may  be  made,  stating,  distinctly  and  plainly, 
the  questions  of  fact  to  be  tried.  Such  an  order  is  the  only  a  i- 
thority  necessary  for  the  trial. 
Co.  Proc.,  S  72.     See  Rule  31. 

1  H24.  Sammonfi  antl  pl^adlngriiy  to  be  ftled  -vrlthtn  t^n 
day*   after   aervtce. 

The  summons,  and  each  pleading  in  an  action,  must  be  filed 
with  the  clerk,  by  the  party  in  whose  behalf  it  is  served,  within 
ten  days  after  the  service  thereof.  If  the  party  fails  so  to  file  it, 
the  adverse  party,  on  proof  of  the  failure,  is  entitled,  without 
notice,  to  an  order  from  a  judge,  that  it  be  filed  within  a  time 
specified  in  the  order,  or  be  demned  abandoned. 

Id.,    i    416. 

f   825.   Papers  in  npcclal  proceedtnirB;  Tvhere  to  be  llled. 

A  return  or  other  paper  in  a  special  proceeding,  where  no 
other  disposition  thereof  is  prescribed  by  law,  must  be  filed,  and 
an  order  therein  must  be  entered,  with  the  clerk  of  the  county  in 
which  the  special  proceeding  is  taken,  if  it  is  before  a  county 
officer,  or  a  judge  of  a  court  established  in  a  city;  if  before  a  jus- 
tice of  the  supreme  court,  with  the  clerk  of  a  county  designated 
by  the  justice;  or,  if  no  designation  is  made  by  him,  of  a  county 
where  one  of  the  parties  resides. 
L.   1847,  ch.  470,   fi  20,  am'd. 

a  82«.  rAm*d.  1877.]  Publication,  where  no  newspaper, 
etc..  In  county. 

Where  a  notice,  or  other  proceeding,  is  required  by  law  to  be 
published  in  a  newspaper  published  in  a  county,  and  no  news- 
paper is  published  therein,  or  to  be  published  oftencr  than  any 
newspaper  is  regularly  published  therein,  the  publication  may  be 
made  in  a  newspaper  of  an  adjoining  county,  except  where  special 
provision  is  otherwise  made  by  law. 

2  R.    S.   552,   I   10. 

f   827.   [Am*d,   1877.]    Special   references   In  certain  cases. 

Where  a  provision  of  this  net  authorizes  the  court  to  approve 
an  underlaking,  or  the  sureties  thereto;  or  to  make  an  examina- 
tion or  inquiry;  or  to  appoint  an  appraiser,  receiver,  or  trustee; 
it  may  direct  a  reference  to  one  or  more  persons  designated  in  the 
order,  either  to  make  the  approval,  examination,  inquiry  or  ap- 
pointment, or  to  n^port  the  facts  to  the  court,  for  its  action  there- 
upon. And  where,  according  to  the  practice  of  the  court  of 
chancer}',  on  the  r^lst  day  of  December,  184(1,  a  matter  was  refer- 
able to  the  clerk,  or  to  a  master  in  chancery,  a  court  having  au- 
thority to  act  thereupon,  m.iy  direct  a  reference  to  one  or  more 
persons,  designated  in  the  order,  with  the  powers  which  were 
possessed  by  the  clerk,  or  the  mnstor  in  chancery,  except  where 
it  is  otherwise  specially  prescribed  by  law. 
Vodelled  apon  first  Bentcnce  of  L.   1S47,  ch.  230,   |  T7. 
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CHAPTER  IX. 
Evidence. 

nrUE    L— OeB«rftl  BeirvUtlomi  resp«etlmff  EtM^bm,  uii  Ike  C*Bp«toMy 

aad  Mode  ef  IxamlBatioB  of  ft  WltBeu. 

TITLE  II.-  CoBipeUlB9  the  AtUndftBoe  and  TeittwiBy  of  *  WMmm. 

TITLE  in.-  DeporitloBi. 

TITLE  IT.—  DoeBMeBtary  BrldeBee. 

TITLE    T.— HIieellABeeuProTlilou. 

TITUE  L 

Oeneral  regulations  respecting  evidence,  andtlie  competency 
and  mode  of  examination  of  a  witness. 

Avtieto  1.  Competency  of  a  wltneM;  OTldence  In  peTtlcuUr  Cfteeik 
2.  Adminletratlon  of  en  oath  or  efflrmetlon. 

ARTICL.fi    FIRST. 

Competency  of  a  witness;  evideitce  in  particular  cases. 

Sec  82H.   No  witness  to  Ik»  cxoliuletl  by  roason  of  iutereHt,  etc 
820.   Wlu'ii    jmrty,    elc,    i-aiinot   W   t'xamliiwl, 
H'.l*K  Trstlmuiiy   of   party   or   wiriii's.s   since   <l«»fpaso(l    or    Insane. 

831.  W'lu*n    huaband    and    wife    not    competent    wltneKKeu.      When    com- 

IK'tWlt. 

832.  O'livUtum  for  crlmo  not  to  oxrlude  wltnenw;  how  conviction  proTcd. 
SX.i.  Clergynu'U,   ft<*..    not   to  illwlnse  confessions, 

8.'U.  PhyMicinn«    not    to   dlNclc»se    professional    information. 

8P.3.  Attorneys  and  ctmnsellors   not   to  disclose  communications. 

8,*{0.  Application    of   tlie   last    tlirec   stn-ilons. 

8.37.  When    witueH«    not    excnseii    from    testifying. 

8.'{8.  Evidence  of  party  may  be  n'bntted. 

839.  Admission    by    meralKT    of   corixjration. 

840.  Seal,    presnuiptlve   evidence   of   consideration. 

841.  PreKumption  of  death   in  certain  cases. 

841a.  Testimony  of  sarveyor  and   proof  of  fltandnt^   of  measurement. 

f  828.  No  ^vrltneae  to  be  excluded  by  reaBon  of  IntereBt, 
etc. 

Except  as  otherwise  specially  prescribed  in  this  title,  a  person 
shall  not  be  excluded  or  excused  from  being  a  witness,  by  reason 
of  his  or  her  interest  in  the  event  of  an  action  or  boecial  proceed- 
ing; or  because  he  or  she  is  a  party  thereto;  or  the  husband  or 
wife  of  a  party  thereto,  or  of  a  person  in  whose  bohalf  aa  action 
or  special  proceeding  is  brought;  prosecuted,  opposed,  or  defended. 

Co.  Tne.,  |  898;  and  L.  1867,  cb.  887,  |  1. 

S  829.  [Am'dy  1881.]  Wben  party^  eto.^  cannot  be  es« 
amlned. 

Upon  the  trial  of  an  action  or  the  hearing  npon  the  merits  of  a 
special  proceeding,  a  party  or  a  person  interested  in  the  event,  or 
a  person  from,  through  or  under  whom  such  a  party  or  interested 
person  derives  his  interest  or  title,  by  assignment  or  otherwise, 
shall  not  be  examined  as  a  witness,  in  his  own  behalf  or  interest, 
or  in  behalf  of  the  party  succeeding  to  his  title  or  interest,  against 
tke  executor,  administrator  or  survivor  of  a  deceased  person,  or 
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the  committee  of  a  lunatic,  or  a  person  deriving  his  titie  or  inter- 
est from,  through  or  under  a  deceased  person  or  lunatic,  by  as- 
signment or  otherwise;  concerning  a  personal  transaction  or  com- 
munication between  the  witness  and  the  deceased  piibon  or  lu- 
natic; except  where  the  executor,  administrator,  survivor,  com- 
mittcje,  or  person  so  deriving  title  or  interest,  is  examined  in  his 
own  behalf,  or  the  testimony  of  the  lunatic  or  dt^ceased  person  is 
given  m  evidence,  concerning  the  same  transaction  or  communi- 
cation. A  person  shall  not  be  deemed  interested  for  the  pur- 
poses of  this  section  by  reason  of  being  a  stockholder  or  officer 
of  any  banking  corporation  which  is  a  party  to  the  action  or  pro- 
ceeding, or  interested  in  the  event  thereof, 
substitute  for   Co.    Proc,   §  399. 

§830.   [Am'd,  1893,  1800,  1890.]    Testimony  of  party  or  wlt- 
noMM  Hince  deeeaaed  or  Inaoiie. 

Where  a  party  or  witness  has  died  or  become  insance  since  the 
trial  of  an  action,  or  the  hearing  upon  the  merits  of  a  special 
proceeding,  the  testimony  of  the  decedent  or  insane  penson,  or  of 
any  person  who  is  rendered  incompetent  by  the  provisions  of  the 
last  section,  taken  or  read  in  evidence  at  the  former  trial  or  hefir- 
mg,  may  be  given  or  read  in  evidence  at  a  new  trial  or  hearing 
or  upon  any  subsequent  trial  or  hearing  of  the  same  subject  mat- 
ter m  an  action  or  special  proceeding  between  the  same  parties 
who  were  parties  to  such  former  trial  or  hearing  or  their  leeal 
representntivw,  by  either  party  to  such  new  trial  or  hearing  or 
to  such  subseiiuent  action  or  special  proceeding,  subject  to  any 
other  legal  objection  to  the  competency  of  the  witness,  or  to  any 
other  legal  objection  to  his  testimony  or  any  question  put  to 
hlra.  I  he  original  stenographic  notes  of  such  testimony  taken 
by  a  Rtfmograplier,  who  has  since  died  or  become  incompetent 
may  be  so  read  in  evidence  by  any  person  whose  corapeteiiey  to 
IZV^'^  '"'^m'^  accurate  y  is  established  to  the  satisfaction  of  the 
Swing       ""''  ^'""'^^'"^  *"*  **^'  *"^  ^'  «"^^  °^^'^°  o^  «P^^i^^ 

U  1898,  Ch.  S95;  U  1896.  oh.  683 ;  L.  1890.  oh.  883,    In  effect  Sept.  1, 1899. 

9  831.    [Am'd,  1879,  1880,  1887.]      When  hn.band  and  wife 
not   competent   wltne.-e..      When   competent! 

A  husband  or  a  wife  is  not  competent  to  testify  against  the 
otlier  upon  the  trial  of  an  action,  or  the  hearing  upon  the  meritS 
nLLS^r"'^  proceeding  founded  u^)on  an  allegation  of  adultery 
TprT^^^rr/ J*'^'  marriage  or  disprove  the  allegation  of  adul- 
tery. A  liusband  or  wife  shall  not  be  compelled,  or  without  con- 
sent of  the  other  if  living,  allowed,  to  disclose  a  confidential  com- 
mnnication,  made  by  one  to  the  other,  during  marr^ge  In  an 
action  for  criminal  conversation,  the  plaintirs\"fe  is  not  a  com- 
5-^rTh. Yr^'i  ^r  *^^^  '^^^*"^^^'  '^"t  she  is  a  compe?eSrwitne?8 
for  the  defendant  as  to  any  matter  in  controversy-  except  that 
she  cannot,  without  ^he  plaintiff's  consent,  disclose  iny  Ton fiden- 
tial  communication  had  or  made  between  herself  and  the  plaintiff. 
L.  1867,  ch.  987.  98  2  and  3  (7  Edm.  lOS).  am'd:  L.   1887.  cb    103 
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I  832.  [Aat'd,  1879.]  Conrietlon  for  crime  not  to  •zcliido 
t«ltifte««)  liO'vr  coDiirletion  proved. 

A  person,  who  has  been  convict e<l  of  n  crime  or  misdemeanor 
is  notwithstanding  a  competent  witness  in  n  civil  or  criminal  ac- 
tion or  special  pruceedins;  hut  tlic  conviction  niny  be  proved,  for 
the  purpose  of  affectiitg  the  weipht  nf  his  testimony,  either  by 
the  record,  or  by  his  cros-s-oxnminntion,  upon  which  he  must 
answer  any  question,  relovnnt  to  tnnt  iiKiuirj*:  and  the  party 
cross-examining  him  is  not  concluded,  by  his  answer  to  such  a 
question. 
See  i  ^wo8,  po«t.    See  Penal  Code,  i  714. 

}  838.   Clergymen,  etc.,  not  to  diacloiie  confesalona. 

A  clergyman,   or  other  minister  of  any  religion,   shall  not  be 
allowed  to  disclose  a  confession  made  to  him,  in  his  prefessional 
character,  in  the  course  of  discipline,   enjoined   by  the  rules  or 
practice  of  the  religious  body,  to  which  he  belongs. 
2  R.  S.  406,  S  72.  am'd. 

S  y«:<4.  [Am*d,  1?M>4,  11M>5.1  PbyatcianB  or  profenalonal 
reirlMtered  narNen  not  to  dlMclouc  profesaional  In- 
formntion. 

A  person  duly  authorized  to  practice  physic  or  surgery,  or  a 
professional  or  registered  nurse,  shall  not  bo  allowed  to  disclose 
any  information  which  he  acquired  in  attending  a  patient,  in  a 
professional  capacity,  and  which  was  necessary  to  enable  him 
to  act  in  that  capacity;  unless,  where  the  patient  is  a  child  under 
the  age  of  sixteen,  the  information  so  ac(iuired  indicates  thiit 
the  patient  has  been  the  victim  or  subject  of  a  crime,  in  which 
case  the  physician  or  nurses  may  be  required  to  testify  fully  in 
relation  thereto  upon  any  examination,  trial  or  other  proceeding 
in  which  the  commission  of  such  crime  is  a  subject  of  inquiry. 

§2.  L.  1905,  ch.  331.     Nothing  in  this  act  contained  shall  affect 
any  actions  or  proceedings  now  pending. 
Id.,   §  73;  L.  1004,  ch.  331;  L.  1905,  ch.  .331.    In  effect  Sept.  1.  1905. 

I  830.  [Am*d,  1890.]  Attorneys  and  connsellors  not  to 
dlMclose  comntnnicationn. 

An  attorney  or  counsellor  at  law  shall  not  be  allowed  to  dis- 
close a  communication,  made  by  his  client  to  him,  or  his  advice 
given  thereon,  in  the  course  of  his  professional  employment,  nor 
shall  any  clerk,  stenographer  or  other  person  employed  by  su<*h 
attorney  or  counselor  be  allowed  to  disclose  any  such  communi- 
cation or  advice  given  thereon. 
L.  1896,  ch.  564.    In  effect  Sept.  1,  1S96. 

S  830.  [Am'd,  1893,  1800,  1004.]  Application  of  the  lant 
three  Reetlons. 

The  last  three  sections  apply  to  any  examination  of  a  person 
as  a  witness  unless  the  provisions  thereof  are  expressly  waived 
upon  the  trial  or  examination  by  the  person  confessing,  the  pa- 
tient or  the  client.  But  a  physician  or  surgeon  or  a  professional 
or  regi.stered  nurse,  may  upon  a  trial  or  examination  disclose 
any  information  as  to  the  mental  or  physical  condition  of  a 
patient  who  is  deceased,  which  he  acq  in' red  in  attending  such 
patient  j)rofessionally,  except  confidential  communications  and 
such  facts  as  would  tend  to  disgrace  the  memory  of  the  patient, 
when  the  provisions  of  section  eight  hiuidred  and  thirty-four  have 
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been  expressly  waived  ou  such  trial  or  examination  by  the  per- 
sonal representatives  of  the  deceased  patient,  or  if  the  validity 
of  the  last  will  and  testament  of  such  deceased  patient  is  in 
question,  by  the  executor  or  executors  named  in  said  will,  or 
the  surviving  husband,  widow  or  any  heir-at-law  or  any  of  the 
next  of  kin,  of  such  deceased,  or  any  other  party  in  interest. 
But  uothinj?  herein  rontained  shall  bo  construed  to  disquullly  an 
aitorncy  in  the  piobatc  of  a  will  heretofore  executed  or  offered 
for  probate  or  hereafter  to  be  executed  or  offered  for  probate 
from  becoming  a  witness,  as  to  its  preparation  and  execution  in 
case  such  attorney  is  one  of  tlie  subscribing  witnesses  thereto. 
In  an  action  for  the  recovery  of  damages  for  a  personal  injury 
the  testimony  of  a  physician  or  surgeon,  or  of  a  professional  or 
registered  nurse  attached  to  any  hospital,  dispensary  or  other 
charitable  institution  as  to  information  which  lie  acquired  in 
attending  a  patient  in  a  professiomil  capacity,  at  such  hospital, 
dispensary,  or  other  charitable  institution  shall  be  taken  before 
a  referee  appointed  by  a  ju<lge  of  the  court  in  which  such  action 
is  pending;  provided,  however,  that  any  judge  of  such  court  at 
any  time  in  ills  discretion  may.  notwithstanding  such  deposition, 
order  that  a  subpoena  issue  for  the  attendance  and  examination 
of  snch  physician  or  surgeon  or  professional  or  registered  nurse, 
upon  the  trial  of  the  action.  In  such  case  a  copy  of  the  order 
shall  be  served,  together  with  tlie  subpoena.  Sections  eight  hun- 
dred and  seventy-two.  eight  hundred  and  seventy-three,  eight 
hundred  and  seventy-four,  eight  hundred  and  seventy-five,  eight 
hundred  and  seventy-six.  eight  hundred  ami  scventy-nine,  eight 
hundred  and  eighty,  eight  hundred  and  eighty-four  and  eight  hun- 
dred and  eighty-six  of  this  code  api»ly  to  the  examination  of 
a  physician  or  surgeon  or  a  pn»fessional  or  registered  nurse,  as 
prescribed  in  this  section.  The  waivers  herein  provided  for  must 
be  made  in  open  court,  on  the  trial  of  the  action,  or  proceeding, 
and  a  paper  executed  l)y  a  party  prior  to  the  trial,  providing  for 
such  waiver  shall  be  insufficient  as  such  a  waiver.  But  the  at- 
torneys for  the  respective  parties,  may  prior  to  the  trial,  stipu* 
late  for  such  waiver,  and  the  same  shall  be  sufficient  therefor. 

L.  ISIW.  vh.  205;  L.  1S09.  oh.  53;  L.  1004.  ch.  331.    In  effoct  Sept.  1,  1904. 

^  S.^7.  \%"lien  Tt-ltnenii  not  excniieil  from  tentifylngr. 
A  competent  witness  shall  not  be  excused  from  answering  a 
relevant  (inesticm,  on  tlie  ground  only  that  the  answer  may  tend 
to  establish  the  fact,  that  he  owes  a  debt,  or  is  otherwise  subject 
to  a  civil  suit.  But  this  provision  does  not  require  a  witness  to 
give  an  answer,  which  will  tend  to  accuse  himself  of  a  crime  or 
misdemeanor  or  to  expose  him  to  a  penalty  or  forfeiture;  nor  does 
it  vary  any  other  rule,  respecting  the  examination  of  a  witness. 

2  R.  S.  40R.  $  71   (2  Edm.)  422. 

S  838.   E:vtflenoe  of  parly  may  bo  rebutted. 

The  testimony  of  a  party,  taken  at  the  instance  of  the  adverBe 
party,  orally  or  by  deposition,  may  be  rebutted  by  other  evidence. 
Co.  Proc,  s  non. 

S  H39.  rAm*d,  JlK>:i.l  AdmlMMlon  by  member  of  eorpo«« 
rnflon. 

The  admission  of  a  member  of  an  aggregate*  corporation,  who 
is  not  a  party,  shall  n<it  be  nM-eivcd  as  evidence  against  the  cor- 
poration unless  it  was  made  concerning  and  while  engaged  in  a 
transaction  in  which  he  was  the  authorized  agent  of  the  corpora- 
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tion;  or  unless  it  was  made  while  a  member  of  such  corporation 
an<i  testifying  as  a  witness  coucerniuK  a  transaction  of  the  corpo- 
ration, when  the  official  record  of  such  testimony  shall  be  received. 
2  B.  S.  407,  f  80;  L.  1903,  ch.  384.    In  effect  May  0.  1008. 

f  840.  [AmM,  1877.]  Seal,  preaumptive  evidence  of  eoM- 
■Ideratlon. 

A   seal   upon  an   executory   Instrument,  hereafter  executed,   is 
only  presumptive  evidence  of  a  sufficient  consideration,  which  may 
be  rebutted,  as  if  the  instrument  was  not  sealed. 
Substitate  for  2  R.  S.  406.  f  77. 

f  841.  [Ani*d,  1801.1  Preanniptlon  of  death  la  eertala 
eaaes. 

A  person  upon  whose  life  an  estate  in  real  property  depends, 
who  remains  without  the  United  States,  or  absents  himself  in  the 
state  or  elsewhere  for  seven  years  together,  is  presumed  to  be 
dead  in  an  action  or  special  proceeding  ccmcerning  the  property  in 
wlilch  his  death  comes  in  question,  unless  it  is  affirmatively 
proved  that  he  was  alive  within  that  time.  And  where  in  any 
action  of  partition  in  this  state  any  portion  of  the  proceeds  of  the 
sale  of  real  property  is  or  has  been  paid  into  court,  or  paid  to 
the  treasurer  of  any  county  for  any  unknown  heirs,  and  nas  re- 
mained unclaimed  for  twenty-five  years,  after  such  payment  by 
any  person  entitled  thereto,  the  lapse  of  twenty-five  years  after 
hTToh  payment  raises  the  presumiition  of  the  death  of  such  un- 
known heirs  at  the  time  of  the  sale  of  such  real  property  and  be- 
fore such  payment,  and  after  the  lapse  of  twenty-five  years  after 
siirli  payment  ft  shall  be  presumed  that  there  were  no  such  un- 
known heirs  living  at  the  time  of  such  sale  or  payment,  and  in 
ai.y  action  or  proiceding  taken  for  the  purpose  of  distributing 
and  paying  oeer  su<h  proceeds,  all  such  unknown  heirs  are  pre- 
stimed  aii'l  tliey  shall  be  prosume<l  to  have  been  dead  at  the  time 
of  snch  sale  and  b<»fore  such  payment  into  court,  or  to  the  treas- 
urer of  any  county. 

1  R.  .S.  74n,  f  «.  HUid:  I..  ISOl.  ch.  304. 

I  fi41-a.  [Added.  1000.1  T«*Mtlmony  of  anrreyor  anA  proof 
of  ■tandurd   of  meaNureinent. 

No  surveyor  shnH  give  evidence  in  any  cause  depending  in 
any  of  the  courts  rif  this  state,  or  before  arbitrators,  respecting 
t!ir»  siirvey  (.r  iinMHunoneut  of  lauds  whi<"li  he  may  have  made, 
unless  if  required,  either  such  surveyor  shall  make  oath,  or  it 
shall  otherwise  lie  shown  that  the  chain  or  measure  used  by 
bi'u  >%ns  c<»u  formal  lie  to  the  standards  of  the  state  which  wer.; 
the  standards  of  the  state  at  the  time  such  survey  was  made. 
An  otficial  <'ertificate  of  any  state,  county,  city,  village  or  town 
sealer  elected  or  appointed  pursuant  t(»  the  laws  of  this  state, 
or  the  cjath  of  sueh  surveyor,  that  such  chain  or  measure  con- 
formed to  the  state  standard  which  shall  ha\e  hem  furnisJied 
any  such  sealer  .pursuant  to  the  provisions  of  the  laws  of  this 
state,  shall  Im»  prinui  facie  evidence  of  su<*h  conformity,  and  an 
official  certificate  made  by  any  such  scaler  ihat  ihe  implement 
used  in  measuring  su<h  chain  or  other  moasur''  was  the  one 
provided  under  such  laws  for  such  purposes,  shall  be  prima 
facie  evidence  of  that  fact. 

Added  by  I^.  19i»9.  oh.  00.  Derlvntlon  —  L.  18r»l.  ch.  134.  I  33.  bh  ara'd 
by  U  1893,  <h.  li'l,  i  1.  S(>e  noli-  4  or  uutvH  oC  Uoard  of  iititlutury  Con' 
•Olidation  at  end  of  code. 
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ARTICLD  SGCOND. 

Administration  of  an  oath  or  affirmation. 

Bee.  842.  Before  whom  oaths  and  affldavlU  may  be  taken. 
848.  Id.;   In  special  cases. 

844.  Id.;  wltiiout  the  State. 

845.  General  mode  of  swearing. 

840.  When   kissing  the  gospels   dispensed   with. 

847.  When  affirmation  to  be  made. 

848.  Other  modea  of  swearing. 

848.  Swearing  pevsons  not  Christians. 

850.  Court  may  examine  witness. 

851.  Swearing  falsely  in  any  form,  perjary. 

I  848.  Before  mrlioin  oatlia  and  «flldaTtt«  may  be  taken* 

An  oath  or  affidavit,  required  or  authorized  by  law;  except  an 
oath  to  a  juror  or  a  witness  upon  a  trial,  an  oath  of  oiiice,  and 
an  oath  reaulred  by  law  to  be  taken  before  a  particular  oHIcit; 
may  be  taken  before  a  judge,  clerk,  deputy-clerk,  or  special 
deputy-clerk,  of  a  court,  a  notary  public,  mayor,  justice  of  the 
peace,  surrogate,  special  county  judge,  special  surrogate,  county 
clerk,  deputy  county  clerk,  special  deputy  county  clerk,  or  com- 
missioner of  deeds,  within  the  district  in  which  the  officer  is  au- 
thorized to  act;  and,  when  certified  by  the  officer,  to  have  been 
taken  before  him,  may  be  used  in  any  court,  or  before  any  officer 
or  other  person. 

S  R.  8.  88it  f  49.  am'd. 

S  84S.  tAm'd^  187T.]     Id.)  in  special  eamem. 

Where  an  officer,  person,  board,  or  committee,  hns  been  hereto- 
fore, or  is  hereafter  authorized  by  law,  to  take  or  hear  testimony 
or  to  hear  or  receive  an  affidavit,  or  to  take  a  deposition,  in  rela- 
tion to  a  matter,  concerning  which  he  or  it  has  a  duty  to  perform, 
the  officer  or  person,  or  a  member  of  the  board  or  committee,  may 
administer  an  oath,  for  that  purpose.  Where  an  officer,  person, 
board,  or  committee,  to  whom  or  to  which  application  is  made  to 
do  an  act  in  an  official  capacity,  requires  information  or  proof,  to 
enable  him  or  it  to  decide  upon  the  propriety  of  doing  the  act,  he 
or  it  may  receive  an  affidavit  for  that  purpose. 

Id.   652,    I    11. 

I  844.  Id.)  witlioQt  the  State. 

An  oath  or  affidavit  required,  or  which  may  be  received,  in  an 
action,  special  proceeding,  or  other  matter,  may  be  taken,  without 
the  State,  except  where  it  is  othorwise  specially  prescribed  by 
law,  before  an  officer  authorized  by  the  laws  of  the  State,  to  take 
and  certify  the  acknowledgment  and  proof  of  deeds,  to  be  re- 
corded in  the  State;  and,  when  certified  by  him  to  have  been 
taken  before  him,  and  accompanied  with  the  like  certificates,  aa 
to  his  official  character  and  the  genuineness  of  his  signature,  as 
are  required  to  ontitle  a  deed  ncknowledprd  before  him  to  be  re- 
corded within  the  State,  may  be  used,  as  if  taken  and  certified  in 
this  State,  by  an  officer  authorized  by  law  to  take  and  certify  the 
■ame. 

I  845.  [Am*d,  1889.]    General  mode  or  swenrlnar. 

Except  as  otherwise  specially  prescribed  in  this  article,  when 
an  oath  is  administered,  the  witness  shall  lav  his  hand  on  the 
gospels  and  express  assent  to  the  oath,  and  it  shall  be  according 
to  the  present  practice  except  that  the  witness  need  not  kiss  the 
gospels. 
I  it.  8. 497, 9  n ;  L.  1890,  oh.  840     In  effect  Sept.  1, 18W. 
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S  84e.  [Am'A,  1899.]  "W^eu  klMlmv  the  vo«pelB  dispeascA 
with. 

The  oath  miut  be  ftdmlnistered  in  the  following  form,  to  a  per- 
son who  so  desires,  the  laying  of  the  hand  upon  the  gospels  being 
omitted:  "  You  do  swear,  in  the  presence  of  the  ever-living  G^od." 
While  BO  swearing,  he  may  or  may  not  hold  up  his  hanC  ^t  his 
opti<^n. 

3  R.  8.  407.  i  8S  j  L.  1899,  ch.  MO.    In  «ffeot  Sept.  1. 18W. 

}  847.    "Wh^ik  afflrmation  to  be  made. 

A  solemn  declaration  or  affirmation,  in  the  following  form,  mnst 
be  administered  to  a  person  who  declarer  that  he  has  conscienr 
tions  scruples  against  taking  an  oath,  or  swearing  in  any  form: 
•*  You  do  solemnly,  sincerely,  and  truly,  declare  and  affirm-" 

Id..  184. 

f  848.  [Am*d,  18T7,  1899.]    Other  modes  of  awearlnir. 

If  the  conrt  or  officer,  before  which  or  whom  a  person  is  offered 
as  a  witness,  is  satisfied,  that  any  peculiar  mode  of  swearing,  in 
liea  of,  or  in  addition  to  laying  the  hand  upon  the  gospels,  is,  in 
his  opinion,  more  solemn  and  obligatory,  the  court  or  officer  may, 
in  its  or  his  discretion,  adopt  that  mode  of  swearing  the  witness. 

UL,f8S;L.  l8i9,oh.S4a   In  effect  Sept.  1, 18M. 

I  849.   Swearlair  persons  not  Christians. 

A  person  believing  in  a  religion,  other  than  the  Christian,  may 
be  sworn  according  to  the  peculiar  ceremonies,  if  any,  of  his  re- 
ligion, instead  of  as  prescribed  in  section  845  or  section  846  of 
this  act. 

Id.  40S,  I  88. 

I  850.    Conrt  may  examine  TFltneniu 

The  court  or  officer  may  examine  an  infant,  or  a  person  appar- 
ently of  weak  intellect,  produced  before  it  or  him,  as  a  witness,  to 
ascertain  his  capacity  and  the  extent  of  his  knowledge;  find  may 
inquire  of  a  person,  produced  as  a  witness,  what  peculiar  cere- 
monies in  swearing  he  deems  most  obligatory. 
Id..f8».  am'd. 

f  851.  [Repealed  liy  L.  1000*  ch.  ^.     Soc  Tonal  Law,  §  1(522.1 
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TITLE  IL 
Compelling-  tlie  attendance   and  testimony  of  a  witnaas, 

Bcf .  802k  Mode  of  nerTlng  eubpot^nn  losucd  out  of  a  €uatt« 
STiS.  I'eualtj    far  db<jl>i^dheij.c«. 
iiKi4.  HahiMvuB.   ii>  ha  JBsu<?d  by  Juiigv,  etc. 
Kt^.  TtimJiy    for   dli«tb«'yliij;    nitl^x^H  un.    Warrant   for   wLtucoi, 
8&6«  WhtrD   wHtiett  to  be  lniprWiic<I. 
ii&i.  CoDti?nt8  of   wuinint. 
S58,  Tq  whi>m   dLreeU'^;    tow  cies?\jt<>d. 
f<&f^.  (jitftllIl<>alLvn  of   picoedlu^  Ai^tlunn, 
SW.  ^kucsg  ex  e  mitt   from   art  tat. 
801 «  %VlitD    to  iMi    UlHcbMrfed    fmtn    arrest, 
KitK.  V,y    whom    w!ttK'tiwt>:i    inJif   1u:   JUi  Imrgcd. 
8fi3.   Arrest,    wl^pn    Toid :    piMmlty, 

bM.  SlieiLICr  nut  to  be  ilnliLe    ntih'Kfi  atlldavlt  !■  madfli 
A€G.  A|)plLrBtloD    of    fui-fKolup    pnjvli^Lijna    lo    Jii{l)iriiient«» 
Wi«.  Iti^cordi  not  to  be  rtiiiHVtfd  by  vhln*^  uf  i»Lil)i><jtiLLu. 
W>7,   Product  I  rjn,    Hf..   of    lnM%ih    of   Hi^nniut. 
8^,   Hookfi,  etc..  of  cor|.»orRtl»n,    limv   prKliK^td. 
8tiO,  When  ppreoDA]   fltt^nUiiuct'  not  roi|uln?d  by  suhpoeTia  ducp«  tecum* 

S  H02,    Mod*;   vt  vervlnv  nubiioena   Is^fieil   nut    of  a  rciiirt. 

A  subpoeniL,  issufsl  out  of  the  court*  to  fmu|M'l  the  nttPrnJiince 
of  d  wjtiit^ss,  and,  wLorc  ih*?  Hubpoeua  «(»  n-iiuiivjs*  to  oottipt'l  him 
to  hriiig  with  him  a  1x>ok  or  paiHiT,  ijiu«t  In*  Hfrvctl  us  folUjw»^ 

1.  Tlie  oTij^iiiiil  e^ulj[i{}euu  mut;t  bo  e^Lh]lJit[H1  to  tbe  witut'sw, 

2.  A  co|3y  of  iho  snbpooun,  or  a.  ticket  coniamiug  iis  substance^ 
iiiunt  be  delivered  to  hjiii* 

3.  The  fees,  allowt'd  by  law,  for  traTelinir  to,  and  t^tnrniiugr 
from,  the  place*  wlioro  he  is  requiretl  to  attend,  and  for  one  daj'a 
utteiidaiiee*  must  be  paid  or  tendered  lo  him. 

2  IL  3.  400,  {42,  wltti  am^ndmenta. 

(  8ij3.    l*ciialtF    f<*r  dlnobedleiice. 

A  tierRon  so  subpoenaed,  who  fails,  without  rpasonabli?  (^xcuse, 
to  obey  the  giibiioena,  or  a  iw^rsou  who  fnWn,  witbout  reasouabl© 
ei:cuNe,  to  obey  iiii  ordi>r,  duly  served  upon  him,  made  by  the 
court,  or  a  judjfe,  in  flu  aetifni,  before  or  after  final  judgment 
therein,  requiriuK  bim  to  attend,  and  be  examinedt  or  bo  to  at* 
tend,  ami  bring:  with  bini  a  book  or  paper,  is  liable,  in  addltioD  to 
pdjiifshinent  for  contempt,  for  the  dHrimgei!*  a^Ktamed  by  tbe  part^ 
ai.'i;rieved  in  conseQiieiiee  of  the  failure*  and  fifty  dulLarH  in  addi- 
tion thereto.  Those  >?nin8  may  be  recovered  in  one  action,  or  in 
Heparnte  actloiiB,  If  he  is  a  party  to  the  action  in  which  h^  waa 
i!iuh]>oen')ed,  the  court  may,  ae  an,  additional  puiUBhmentf  strike 
on!   lib   [d^^di^f?- 

Id.,   i   IX   im'd. 

{    N£I4>    [Am^d^    lOOQO     Subpoena    to   he    laaned    br   |mdc«« 

Wbeii  a  judfrc,  or  an  arbitrator,  referee,  or  other  per^ioD,  or  a 
bodrd  or  commit  tee,  or  a  committee  of  eitht^r  bouse  of  the 
legifslature,  or  a  joint  committee  thereof,  duly  empowered  by 
resjoliiliou  or  act  to  ftit  and  tuke  testimony  dunnp  tbe  HesMiou 
thereof,  or  after  the  adjonrnment  thereof,  has  been  b^'relofora 
or  is  hereafter  expres^ily  authorized  by  law  to  hear,  try,  or  de- 
termine a  matter,  or  to  do  any  other  act  in  an  offleial  capacity, 
in  relation  to  which  proof  may  be  taken,  or  the  attendance  of 
a  person  m  a  witnosB  may  be  reriMired:  or  to  require  a  person  to 
attend,  either  before  him  or  it,  or  before  another  judge,  or 
ofHeer,  or  a  person  de^i^aterl  in  t  rommiKBion  SsAued  bV  a 
court  of  anoth«r  Btat<  or  country,  to  fiTv  tMtimoBj,  or  to  liaTa 
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his  <lep«sition  taken,  or  to  he  oxaminod:  ft  Biihpoona  nirfy  be 
issiicM],  by  and  under  the  hand  c»f  the  judtfe,  arbitrator,  referee, 
«»r  <»Th«*r  iKTson,  or  the  chairinan  or  a  majority  of  the  board  or 
<*<»iiiiiiitti»t'.  requiring  the  i)ers<):i  to  attend:  and  als(»,  in  a  proper 
«a-e,  to  brins;  with  hi'n  a  liook  or  a  paper.  The  subpo<Mri  ninst 
b<»  servj'd.  as  prescribed  in  section  ei^rht  hnndred  and  fil'ty-two 
*»f  this  act.  This  section  does  not  apply  to  a  niatt(»r  arisinic,  oi- 
rii  act  to  be  done,  in  an  action  in  a  court  of  record. 

2  U.  8.  401.  «  4-1,  am'd  L.  lOuO,  oh.  5vS7.  In  cfrect  April  23.  1900.  Sea 
L.    l'..«»7.    eh.    MS. 

$  H55.  [Am'd,  1879.]  PeMtlty  for  dUob^ytnir  nnbpoena. 
^'nrrant    for    irritnesn. 

A  person  who  is  duly  subpoenaed,  as  prescribed  in  tlie  hist  sec- 
ti*>n,  must  obey  the  suljpoena.  It*  he  fails  so  to  do,  without  a 
reatsonable  excuse,  he  is  liable,  in  addition  to  any  other  punish- 
ment which  may  be  lawfully  intlicted  therefor,  for  the  (huMaKes 
su:«tained  by  the  person  affjrrieved,  in  consequence  of  the  failure, 
and  fifty  dollars  In  addition  thereto,  to  be  re<'ov(  red  as  pn  scribet! 
in  section  ei;;ht  hundred  anil  fifty-three  of  this  act.  If  he  fails 
to  attend,  the  person  issuing  the  subpoena,  if  he  is  a  judpe  of  a 
court  of  record  or  not  of  record,  or  if  not,  then  any  judvje  of  such 
a  c*mrt,  upon  proof  by  afiidavit  of  the  failure  to  attend,  must 
issue  a  warrant  to  the  sheriff  of  the  county  comniandiuK  him  to 
apprehend  the  defaulting  witness,  and  briuK  him  before  the  offi- 
cer, jiorson,  or  body,  before  whom  or  which  his  attendance  was 
rcHiuired. 

Id.,  §5  45  and  46,  conaolldated. 

I   8SII.   [Am*d,   187f).]    IVben   ^ItnesM  to   be  imprlnoned. 

If  the  person  subpoenaed  and  attending  or  brought  as  pre- 
scribed in  the  last  section,  before  an  officer  or  other  person  or  a 
body  refuses  without  reasonable  cause  to  be  examined,  or  to 
answer  a  legal  and  pertinent  question,  or  to  produce  a  book  or 
paper,  which  he  was  directed  to  bring  by  the  terms  of  the  sub- 
prxMm,  or  to  subscribe  his  deposition  after  it  has  been  correctly 
reduced  to  writing,  the  person  issuing  the  subpo«'na.  if  he  is  a 
judge  of  a  court  (»f  record,  or  not  of  record,  may  forthwith,  or  if 
he  is  not,  then  any  judge  of  such  court  may  upon  proof  by  affi- 
davit of  the  facts  by  warrant  commit  the  offender  to  jail,  there 
to  remain,  until  he  submits  to  do  the  act  which  he  was  so  required 
to  do  or  is  discharged  according  to  law. 

Id..   S  47,  am'd  yerballr.     See  (  876,  post. 

I  85T.   Contentn   of  TFarrant. 

A  warrant  of  commitment,  issued  as  prescribed  in  the  last  sec- 
tion, must  specify  particularly  the  cause  of  the  commitment;  and, 
if  the  witness  is  committed  for  refusing  to  answer  a  question,  the 
question  must  be  inserted  in  the  warrant. 

Id  ,  I  48.     See  §  876,  post. 

I  8S8.   To  iv^hom  directed;  Uotv  executed. 

A  warrant  to  apprehend  or  commit  a  person,  issued  as  pre- 
«cril)ed  in  this  title,  must  be  directed  to  the  sheriff  of  the  county 
where  the  person  is,  and  nuist  be  executinl  by  him,  in  the  same 
manner,  as  a  similar  mandate  issued,  by  a  court  of  record,  in  an 
action. 

Id.    402.  i  49.    Sec  $  876.  poet. 

f  8B9.  ^aiillllcatton    of  precedlnar   ReettonM. 

Thp  forpBfftinfi'  Rootmna  nf  thio   fiflo  An  nrkt  «ir»r»1v   tn   n    Hiihnoen* 
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attohd.a  court  held  by  a  justice  of  the  peace;  or  to  a  case  where 
special  provision  is  otherwise  made  by  law,  for  compclliug  the 
attendance  of  a  witness. 
2   U.    S.   402,    i   5U. 

I  HW>.  I  KopealcMl  by  L.  19(H),  ch.  14.  See  Consolidated  Laws, 
tit.   Civil  Rights   Law,    §   25.] 

I  NOl.  [Ain*«l,  1900.]  Vl'hen  to  be  dlRoharfireA  from  ar- 
rest. 

The  court,  from  which  a  subpoena,  served  in  good  faith,  was 
issued,  or  by  which  an  order  was  made,  reciuiring  a  pcrH<m  to 
attend,  for  the  purpose  of  beinj?  examinied;  or  a  judge  thereof, 
upon  proof,  by  allidavit,  of  the  facts,  must  malve  an  order, 
directing  the  discharge  of  a  witness  or  other  person,  from  an 
arrest  made  in  violation  of  section  twenty-six  of  the  civil  rights 
law. 

Id..  I  52.  amM.  AmM  by  T..  lOdO,  ch.  Go.  S  3.  Sou  Dute  47  of  notes 
of  }^)arU  of  Statutory  tJoiiHolidutiun  ut  end  of  c«xU». 

I  Hiiti.  [Am*fl,  ]M>n.  11M>0.]  By  %Thom  wltnettnen  may  1»c 
dtaehargred. 

A  justice  of  the  supreme  court,  in  any  part  of  the  State,  or  a 
county  judge,  has  tlie  like  authority  as  a  judge  of  the  court,  to 
make  an  order  for  a  tWs<*harge.  in  a  case  specified  in  the  last 
section.  Upon  sjitisfactory  pmof,  by  atliilavit,  of  the  facts,  be 
must  also  make  an  order,  directing  the  discharge  of  a  person 
arrested,  in  violation  of  section  twenty-six  of  the  civil  rights 
law,  where  a  subpoena,  served  in  good  faith  upon  the  iK'rs(m 
arrested,  was  issued  as  prescrilHHl  in  section  eigiit  hundred  and 
fifty-four  of  tliis  act. 

AmM  by  L.  isj).'.  tli.  04«J :  I..  1009.  oh.  QT,,  |  3.  St»e  note  4S  of  notes 
of  Board  of  Slatul«>ry  Cniisolidution  ut  tnid  of  ctnle. 

H  8<fc*j-««4.  fUc^penled  by  L.  19(K),  ch.  14.  See  Consolidated 
Laws,  tit.  Civil  Rights   Law,  §§   25-20.] 

I  Him.  Api»llcatloii  of  foreGToIng:  provlalonn  to  Judv- 
inent*. 

The  foregoing  prt)visions  of  this  title,  relating  to  a  person  re- 
quired, by  an  order  of  a  court,  to  attend,  apply,  where  such  an 
ailcndance  is  required  by  the  terms  of  a  judgment. 

f  SCNI.  [Ani*d.  18f>ff,  lfM)-ft.1  Recordii  not  to  be  removed  by 
virtue   ot*  Nuhpoena. 

The  record  of  a  conveyance  of  real  property,  or  any  other 
record  or  document,  whereof  a  transcript  duly  certified  may  by 
law  be  read  in  evidence,  shall  not  be  removed,  by  virtue  of  a 
subpoena  diic<'s  tecum,  fnmi  the  oHice  in  which  it  is  kei»t,  except 
tempf)rarily,  by  the  clerk  having  it  in  custody,  in  a  term  r>r  sit- 
ting of  the  court  of  which  he  is  ch'rk,  nv  by  the  (►flicer,  having 
it  ill  custody,  to  a  term  or  sitting  of  a  court,  or  a  trial  before  a 
refere*'.  held  in  the  city  or  t«»wn  where  the  oHice  is  situatetl;  but 
the  records  kept  by  the  register  of  tlie  county  of  New  York  and 
the  regist«»r  of  the  county  of  Kings  shall  not  be  removeil  ex<vpt 
by  ail  onler  of  court  made  as  in  this  section  provided.  Where 
any  such  re<ord  is  reciuired  at  any  other  place,  or  any  record 
kept  by   the  register  of  the  county  of  New   York  or  the  register 
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of  the  county  of  Kinps,  is  rcquirtHl  at  a  term  or  sitting  of  a 
court  or  a  trial  before  a.  referee,  it  nuiy  be  removed,  by  order  of 
the  supreme  court,  or  a  eouuty  eourt,  uiaile  in  court,  and  entered 
iu  the  minutes;  Bpecifyinp  that  the  production  of  the  original 
instead  of  the  transcript,  is  necessary. 

L.    1S95,   ch.   04C;    L.    ll>o4.   cli.    84.       In   effect   March   18,    1004. 

i  837.  [Am'd,  1870.]  Production,  etc.,  of  book  of  ac- 
count. 

A  person  shall  not  be  compelled  to  produce,  upon  a  trial  or 
hearing;,  a  book  of  account,  otherwise  than  by  an  order  reciuiring 
him  to  produce  it,  or  a  subpoena  duces  tecum.  Such  a  subpoena 
must  be  served  at  least  live  days  before  the  day  when  he  is  re- 
ciuired  to  attend.  At  any  time  after  service  of  such  a  subi^oeua 
or  order,  the  witness  may  obtain,  upon  such  a  notice  as  the 
judge,  referee,  or  other  officer  prescribes,  an  order  relievinjif  him 
wholly  or  partly  from  the  oblij^ations  imposed  uiK)n  him  by  the 
subpoena  or  the  order  for  production,  upon  such  terms  as  justice  re- 
quires touching  the  inspection  of  the  book  or  any  portion  thereof, 
or  taking  a  copy  thereof  or  extracts  therefrom,  or  otherwise.  An 
order  may  be  made,  as  prescribed  in  this  section,  by  a  judge  of 
the  court,  or  in  a  special  proceeding  pending  out  of  court  before 
an  officer,  by  the  officer,  or,  in  either  case,  by  a  referee  duly 
appointed  in  the  cause,  and  authorized  to  hear  testimimy.  A 
justice  of  the  peace,  or  other  judge  of  a  court  not  of  record,  may 
make  such  an  order  in  an  action  brought  in  his  court,  at  any 
time  after  the  commencement  thereof. 

I   808.   Books,   etc.,  of  corporation,   koiT   produced. 

The  production,  upon  a  trial,  of  a  book  or  pai>er,  belonging  to 
or  under  the  control  of  a  corijoration,  may  l)e  compelled,  in  like 
manner  as  if  it  was  in  the  hands,  or  under  the  control,  of  a 
natural  person.  For  that  i)urj)ose,  a  subpoena  duces  tecum,  or 
an  order,  made  as  prescribed  in  the  last  section,  as  the  case  re- 
quires, must  be  directed  to  tlie  president,  <»r  other  head  of  the 
corporation,  or  to  the  officer  thereof,  in  whose  custody  the  book 
or  paper  is. 

I  800.  "Wlien  pernonal  attendance  not  required  by  snb- 
poena  daces  tecnnt. 

In  a  case  specified  in  the  last  section,  or  where  a  subpoena 
duces  tecum,  or  an  order,  made  as  i)rescribed  in  section  S{]{\  ov 
section  8<J7  of  this  act,  re(iuires  a  public  ollicer  to  attend,  and 
bring  a  book  or  paper  under  his  control,  the  subpoena  or  ortler  is 
deemed  to  be  sufficiently  obeyed,  if  the  book  or  paper  is  produced 
by  a  subordinate  olHcer  or  employee  of  th(»  corpora ti<m,  or  in  the 
public  office,  who  possesses  the  recpiisite  knowledge  to  identify 
it,  and  to  testify  resi>ecting  the  purposes  for  which  it  is  used. 
If  the  personal  attendance  of  a  particular  officer  of  the  corpora- 
tion or  public  otficer  is  reciuired,  a  subpoena,  without  a  duces 
tecum  clause,  must  also  be  served  upon  him. 
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TITLE  III. 
Depositions. 

Ailk-lc  1.   Dopohltlons,  taken  niu!   to  Ik»  ummI  within   tho  Slate. 

2.  DepoHillouH,   taken  \vitli(»ut    the  State,    Tur  U80  within   the  State. 

3.  DepusUlouM,   taken  within   liie  Slate,    Uv  iihe  without   the   State. 

AKTICLK    FUl»T. 

Depositions^  taken  and  to  be  used  iciihin  the  Htate, 

Se<>.  870.  I>eposlt!i»n  of   u   imv\y  or  person   wlio  cxiKt'ts   to  be   a  party. 

S71.  DejioKition  of  u  wiinens  not   a   party. 

872.  Application;    conteulH  of  aiUdavit. 

S7,*i.  onier   for  t«xuminalion. 

87-1.  Punishment    for  disobeying  order. 

875.  Servlre  of  onler,   etc. 

87<5.  Kxanilnu'.ion    of   Hd\er»e   party. 

877.  I'arJy   routined    in   prlMjn. 

878.  IReiH'ulwl.J 

871>.   Ih'iK'MJiion    l*y   consent. 

880.  Kules    for    exanili.atl«»n    of    party    or    expected    party.      Manner    of 

taking   an«I    returning  deiKKsitlouH.    Refusal   of   i)er8ons   examined 
to  answer. 

881.  Wlien    l«>   be   read    In   evidence. 

8.S2.  I'roof   of   witncjis'.s   Inability   to   attend. 

8.S.'J.  EtTect   of  deposition. 

8S4.  Original   allidavitw,   evidence. 

885,  Deposition    to   Iw   UKeil   on    motion. 

880.  Wiiere   witness   may    be   comiK'lletl   to  attend. 

§  .S70.  [AiuNl,  1H7H.  im»4,  11M>0.1  Deposition  of  a  party 
or    i>erMoii    «\Iio   cxp«*cfN   to  be   a   part>'. 

Tlio  deposit i<»ii  of  n  party  to  nii  aclioii  pciKlinj;  in  a  court  of 
record,  or  of  a  person  who  exiwcts  to  be  a  party  to  an  aetjon 
about  to  bo  ln'oii^ht  iu  such  a  court,  may  be  taken  at  lii.s  own 
instance  or  at  the  instance  of  an  adverse  party,  or  by  a  co- 
plaintiff  or  codcfendant  at  any  time  before  or  during  the  trial 
as   prcsciil»ed    in    this   article. 

Sif  L.  1S7S,  cli.  2!n»:  ('(».  Proc.  i)art  of  ?5  .".00,  301.  .'JOe  and  307;  T.. 
1004.  ch.  nJ»«;  L.  10«iO.  ch.  «r».  §  3.  See  note  40  of  notes  of  Roard  of 
Statutory   ConK«»U(!ath»n    at    end    of   c«Kle. 

f  S71.  rAniNI,  1.S77,  1fM>f>.]  Ueponitlon  of  a  wltneHii  not 
a    party. 

'1  lie  deposition  of  a  person  not  a  party,  whose  testimony  is 
m/iterial  and  necessary  to  a  party  to  an  action,  pending  In  a 
court  of  record,  nv  to  a  per.son  w1h»  exi)ects  to  be  a  party  to  nn 
n<tion  alnnit  to  be  brotiirht  in  such  a  court,  by  a  persr)n  other 
than  tlie  person  to  be  exanuned.  may  also  b(»  taken,  as  presoribeil 
iu   tins   article. 

2  U.  S.  :{01.  fwirtlouH  of  IS  1,  2,  33  and  34  (2  Edm.  407.  414.  41.%). 
,\mM  bv  I-.  lOnO.  rli.  «."».  $  3.  S.-e  note  40  of  notes  of  Bimnl  of  Statu- 
tory  Cnii;  ■<l;<la;liin   at   end   of  ccnle. 

I   S72.    [  \in*(i,    1H05.]      Application:    contentw    of    affidavit. 

Tl:*'  pcison  desirinj;  to  lake  a  depositicui  as  prescriln'd  in  this 
article,  may  present  to  ti  judKc  of  tlu*  court  in  which  the  action 
is  ]>cndin^;  or,  if  it  is  pendinj^  in  the  suiu'enur  <'ourt.  to  a  county 
jud;:c:  or,  if  an  action  is  not  peudiuK,  but  is  exp(H-t(»d  to  be 
broujrht.  to  a  jud;;e  of  the  supreme  court,  or  to  a  county  jud^o; 
an  adidavit,  setting  fr»rtli  as  follows: 

1.  T]w  nanu»s  and  residences  of  all  the  parties  to  the  action, 
and  wheiher  or  not  tln'y  have  a]>peared.  and  if  either  of  Iheni 
has  ;ippc;ire<l  ])y  }itlorn«'y,  the  name,  and  the  residence  or  olTlce 
address  «»f  the  attorney:  or.  if  no  action  is  pending,  the  naine.s 
aiM^    re^^idences  of    the   expt'ctcd    ])arties   thereto. 

2.  Tf  i\n  acti<»n  is  p-"  '  u  :.  rl>(»  nature  of  the  action,  and  the 
Fubstance  of  the  judgment  dei   •  '  ded,  and  if  tb**  application   is 
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made  bj  the  defendant  before  answer,  or  by  either  part/  after 
answer,  the  nature  of  the  defense. 

3.  If  no  action  is  pending,  the  uatnre  of  the  controYersy  which 
is  expected  to  be  the  subject  thereof. 

4.  The  nnme  and  residence  of  the  person  to  be  examined,  and 
that  the  testimony  of  such  person  is  material  and  necessary  for 
the  party  making  such  application,  or  the  prosecution  or  defence 
of  such  action,  and  if  the  action  is  to  recover  damages  for  per- 
sonal injuries,  that  the  defendant  is  ignorant  of  the  nature  and 
extent  of  such  iiersonal  injuries,  and,  at  the  option  of  the  appli- 
cant the  place  where  he  is  sojourning,  or  where  he  regularly 
trantiacts  business. 

L..    1888.   eb.   721.    See  Rule  82. 

5.  If  an  action  is  pending,  that  the  person  to  be  examined  is 
about  to  depart  from  the  State;  or  that  ne  is  so  sick  or  infirm,  as 
to  afford  reasonable  ground  to  believe  that  he  will  not  be  able  to 
attend  the  trial;  or  that  any  other  special  circumstances  exist, 
which  render  it  proper  that  he  should  be  examined  as  prescribed 
in  this  article.  But  this  subdivision  docs  not  apply  to  a  case, 
where  the  person  to  be  examined  is  a  party  to  the  action. 

See  101  App.  Div.  4aa. 

6.  If  no  action  is  pending,  that  the  person  expected  to  be  the 
adverse  party  Is  of  full  age,  nnd  n  resident  of  the  State,  or  so- 
journing within  the  State;  or  that  he  has  an  office  within  the 
State,  where  he  regularly  transacts  business  in  person,  specifying 
the  place,  and,  if  it  is  in  n  city,  the  street  nnd  street  number,  or 
other  designation  of  the  particular  locality;  or,  if  two  or  more 
persons  are  expected  to  Ik?  adverse  parties,  tliat  each  is  of  full 
age,  and  so  resident  or  sojomning,  or  has  an  otiice;  also  the  cir- 
cumstances which  r<'nd  *r  it  ne^^cssarj'  for  the  protection  of  the 
applicant's  rights,  that  the  witness's  testimony  should  be  per- 
petuated. 

1.  t-4>n*d,  i«»5.]  Any  other  fact  necessary  to  show  that  the 
case  comes  within  one  of  the  two  last  sections.  And  if  the  party 
sought  to  be  examined  is  a  corporation,  the  affidavit  shall  state  the 
name  of  the  officers  or  directors  thereof,  or  any  of  them  whose 
testimony  is  necessary  and  material,  or  the  books  and  papers  as 
to  the  contents  of  which  an  examination  or  inspection  is  desired, 
and  the  order  to  be  made  In  respect  thereto  shall  direct  the  exam^ 
ination  of  such  persons  and  the  production  of  such  books  and 
papers. 
L.  180S,  ch.  OiO.  8m  Roto  82. 
f  878.     rAiii*«,  18940     Order  for  examlnatloa. 

The  judge  to  whom  such  an  affidavit  is  presented  must  grant  an 
order  for  the  examination,  if  an  action  is  pending;  if  no  action 
is  pending  he  must  grant  it  if  there  be  reasonable  ground  to 
believe  that  an  action  will  be  brought,  as  stated  in  the  affidavit, 
and  that  the  application  is  made  in  good  faith  to  preserve  the 
expected  testimony;  otherwise  he  must  dismiss  the  application. 
Where  the  person  to  be  examined  is  a  party  to  a  pending  action, 
or  is  expected  to  be  a  party  to  an  action  to  be  brought,  the  order 
may,  in  the  discretion  of  the  judge,  designate  and  limit  the  par- 
ticular matters  as  to  which  he  shall  be  examined.  In  every 
action  to  recover  damages  for  personal  injuries,  the  court  or 
judge,  in  granting  an  order  for  the  examination  of  the  plaintiff 
before  trial  may.  if  the  defendant  apply  therefor,  direct  that  the 
plaintiff  submit  to  a  physical  examination  by  one  or  more  physi- 
cians or  surgteons,  to  be  designated  by  the  court  or  judge,  and 
■uch  examination  shall  be  had  and  made  under  such  restrictions 
and  directions  as  to  the  court  or  judge  shall  seem  proper.    In  any 
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action  brought  to  recover  damages  for  personal  injuries,  where 
the  defendaut  shall  present  to  the  court  or  judge  satisfactory 
evidence  that  he  is  ignorant  of  the  nature  and  extent  of  the 
injuries  complained  of,  the  court  or  judge  shall  order  that  such 
physical  examination  be  made;  and  if  the  party  to  be  examined 
shall  be  a  female  she  shall  be  entitled  to  have  such  examination 
before  physicians  or  surgeons  of  her  own  sex.  The  order  must 
require  the  party  or  persons  to  be  examined  to  appear  before 
the  judge,  or  before  a  referee  named  in  the  order,  for  the  pur- 
pose of  taking  the  examinntion,  at  a  time  and  place  therein 
specified.  The  order  must  also  direct  the  time  of  service  of  a 
copy  thereof;  which  must  be  made  within  the  State,  not  more 
than  twenty,  nor  less  than  five  days,  before  the  time  fixed  for 
the  examination,  unless  special  circumstances,  making  a  differ- 
ent time  of  service  necessary,  arc  shown  in  the  affidavit,  and 
that  fact  is  recited  in  the  order. 

U  1894,  ch.  428. 

i  874.  [Am'd,  1877  nnd  1882.]  Pnninhiiient  for  dlMobeylnir 
order. 

Witness  fees,  at  the  rnto  prescribed  by  law  in  an  action  in  the 
supreme  court,  must  be  paid  or  tendered  when  the  order  is  served 
upon  the  party  or  other  person  required  to  attend.  If  the  party 
or  person  so  served  fails  to  obey  the  order,  his  attendance  may 
be  compelled,  and  he  may  be  punished  in  like  manner,  and  the 
proceedings  thereon  are  the  same,  as  if  he  failed  to  obey  a  sub- 
poena, issued  from  the  court,  in  which  the  action  is  pending;  or, 
if  no  action  is  pending,  from  the  court  of  which  the  judge  is  a 
member. 

8  875.   [Am*d,  1H7S>.]     Service  of  order,  etc. 

A  copy  of  the  order,  and  of  the  affidavit  upon  which  it  was 
granted,  must  be  served  upon  the  attorney  for  each  party  to 
the  action,  in  like  manner  as  a  paper  in  the  action;  or,  if  a  party 
has  not  appeared  in  the  action,  they  must  be  served  upon  him, 
as  directed  by  the  order.  If  no  action  is  pending,  they  must  bo 
personally  served  upon  each  of  the  persons,  named  therein  as 
expected  adverse  parties. 

(  876.  [Am'd,  1870.]     Bzamtnatlon  of  adverse  party. 

Upon  proof,  by  affidavit,  that  service  of  a  copy  of  the  order 
and  of  the  affidavit  has  been  duly  made,  as  directed  in  the 
order,  the  judge  or  the  referee  must  procet'd  to  take  the  deposi- 
tion of  the  witness,  at  the  time  and  place  specified  in  the  order. 
He  may,  from  time  to  time,  adjourn  the  examination  to  another 
day,  and  to  another  place,  within  the  same  county.  Sections 
eight  hundred  and  fifty-six,  eight  hundred  and  fifty-seven  and 
eight  hundred  end  fifty-eight  of  this  act  apply  to  the  examination 
of  a  party  or  a  person  expected  to  be  an  adverse  party,  taken  as 
prescribed  in  this  article. 

2  R.  S.  882.  f  6.  aod  Id.  390.  i  36. 

I  877.  [Repealed  In  1877,  re-eaaoted  la  1888.]  Party  oon« 
flaed  In  prinon. 

Where  the  party  or  other  person  to  be  examined  is  confined  in 
a  prison  or  jail  within  the  State,  under  a  sentence  for  a  felony, 
that  fact  must  be  stated  in  the  affidavit,  and  his  deposition  may 
be  taken  as  prescribed  in  the  foregoing  sections,  as  if  he  was  not 
so  confined,  except  that  in  such  a  case,  the  granting  or  refusing 
the  order,  and,  if  granted,  the  appointment  of  a  referee  to  take 
tile  testimony,  is  always  in  the  discretion  of  the  judge.    The 


e.  9.  t.  8,  a.  1  WITHIN  THE  STATE.  §§  878-«8 

order  must  require  the  production  of  the  prisoner  by  the  penon 
in  charge  of  the  prison  or  jail  at  the  prison  or  jail;  but  it  may 
prescribe  such  regulations  and  restrictions  with  respect  thereto 
as  the  judge  deems  proper. 

i  srs.    [Repealed,  1877.] 

I  879.  [Ain*d,  1882.]     Deposition  by  eonsent. 

The  parties  to  an  action  may  stipulate,  in  writing,  that  the 
de];>osition  of  a  competent  witness,  to  be  used  therein,  may  be 
taken  before  a  judge  or  referee,  at  a  time  and  place  specified  in 
the  stipulation,  either  orally,  or  upon  interrogatories,  to  be 
agreed  upon  in  like  manner.  The  witness  may  be  subpoenaed 
to  attend  the  examination,  as  upon  a  trial;  and  the  judge  or 
referee  may  take  his  deposition,  as  if  an  order  had  been  made  by 
the  court,  directing  it  to  be  so  taken.  But  this  section  does  not 
apply  to  a  case  specified  in  section  eight  htmdred  and  serenty- 
seven  of  this  act. 

U  1847.  cb.  280,  II  78  and  79.  am'd. 

1  880.  [Am'd,  1879.]  Rules  for  examination  of  pnrtr  or 
expected  party.  Manner  of  talclnir  and  retnrnlntf  depoal- 
tlomi.      Refniftal   of  persons  exwnttned  to  ansiFver. 

The  examination  of  a  party,  or  an  expected  party,  is  subject  to 
the  same  rules  as  if  he  was  examined  upon  the  trial.  The  judge 
or  referee,  upon  every  other  examination  taken  as  prescribed  in 
this  article,  must  insert  therein  every  answer  or  declaration  of 
the  person  examined,  which  either  party  requires  to  be  inserted. 
The  deposition,  when  completed,  must  be  carefully  read  to  and 
sabscribed  by  the  person  examined;  must  be  certified  by  the 
judge  or  referee  taking  it:  and,  within  ten  days  thereafter,  must 
be  filed  in  the  office  of  the  clerk;  or,  if  no  action  is  pending,  in 
the  ofl5ce  of  the  clerk  of  the  county  in  which  it  was  taken; 
together  with  the  stipulation  or  order,  under  which  it  was  taken; 
the  affidavit  upon  which  the  order  was  granted;  and  proof  of 
the  service  of  a  copy  of  the  order  and  of  the  aflldavit.  If,  upon 
an  examination  before  a  referee,  the  person  examined  refuses  to 
answer  any  question,  the  referee  must  report  the  fact  to  the 
court  or  judge,  who  must  determine  whether  the  question  is 
relevant,  and  whether  the  witness  is  bound  to  answer  it. 

2  R.  S.  392.  I  6.  and  part  of  |  6  (2  BOm.  406);  and  Id.  899.  |  87  (2  Edm. 
415). 

1  881.  Wlien  to  be  read  In  evidence. 

The  deposition,  or  a  certified  copy  thereof,  may  be  read  in 
evidence  by  either  party,  at  the  trial  of,  or  upon  the  assessment 
of  damages,  by  writ  of  inquiry,  or  upon  a  reference,  or  otherwise, 
in  the  action  specified  in  the  original  affidavit  or  stipulation;  or 
any  other  action,  thereafter  brought,  between  the  same  parties, 
or  between  any  parties  claiming  under  them,  or  either  of  them; 
or,  if  no  action  is  pending,  an  action,  thereafter  brought,  between 
the  persons  named  in  the  original  affidavit  as  expected  parties, 
or  between  persons  claiming  under  them  or  either  of  them. 

2  R.  B.  392.  part  of  9  7,  and  Id.  309.  part  of  I  39. 

9  882.  [Am'd,  1882.1  Proof  of  ^Itnens's  lnn1>llltr  to  attend. 

But  such  a  deposition,  excent  that  of  a  party,  taken  at  the 
instance  of  an  adverse  party,  or  a  deposition  taken  in  pursuance 
of  a  stipulation,  as  prescribed  in  this  article,  shall  not  be  so 
read  in  evidence  until  it  has  been  satisfactorily  proved  that  the 
witness  is  dead,  or  is  unable  persopally  to  attend  by  reason  of 
his  insanity,  sickness  or  other  infirmity,  or  that  he  is  confine^ 

'         aw       ' 
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in  a  prison  or  jail;  or  that  he  has  been  and  is  absent  from  tho 
State,  so  that  his  attendance  conld  not,  with  reasonable  dili- 
gence, be  compelled  by  subpoena. 

2  B.  S.  882,  389.  remainder  of  S|  7  aad  89. 
§  883.  Effect  of  deposition. 

A  deposition,  so  read  in  evidence. has  the  same  efifect,  and  no 
other,  as  the  oral  testimony  of  the  witness  would  have;  and  an 
objection  to  the  competency  or  credibility  of  the  witness;  or  to 
the  relevancy  or  substantial  competency  of  a  question  put  to 
him,  or  of  an  answer  given  by  him;  may  be  made  as  if  the  wit- 
ness was  then  personally  examined  and  without  being  noted 
upon  the  deposition. 

Id.,  S§  9  and  40,  am'd. 

S  884.  Orltrlnal  aflldA'rlts,  e-vidence. 

The  original  affidavits,  filed  with  such  a  deposition,  or  certi- 
fied copies  thereof,  are  presumptive  evidence  of  the  facts  therein 
contained,  to  show  a  compliance  with  the  provisions  of  this 
article. 

Id.,   {  3& 

i  .S.S5.  [A lira,  1877,  1901,  lOOSK]  Deposition  to  be  niied 
on  motion. 

Where  a  pjirty  intends  to  nuike  or  oppose  a  motion  in  a  court 
of  roconl  and  it  is  necessary  for  him  t«)  have*  the  attldavit  or 
deposition  (if  a  person  not  a  party,  to  use  iii>on  the  motion,  the 
court  or  a  j\n\ge  authorized  to  make  an  order  in  the  case  may  in 
its  or  his  discretion  make  an  order  ai^pointui^  a  refereo  to  take 
the  deposition  of  that  person.  The  order  must  be  founded  upon 
prfHtf  by  afiidavit  that  the  applicant  intends  to  make  tlie  motion, 
or  that  notice  of  a  motion  has  been  given  whi<h  the  applicant 
intends  to  oi»i)ose.  The  affidavit  must  specify  tlie  nature  of  the 
action  and  must  show  that  the  afiidavit  or  deposiiitm  is  neces- 
sary thereon  and  that  such  person  has  refused  to  make  an 
attidavit  of  the  facts  which  the  applicant  verily  believes  are 
within  his  knowledge.  If  the  defendant  has  appeared  in  the 
action  and  the  application  is  made  on  the  part  of  tlie  plnintilf 
at  least  one  day's  notice  of  such  application  must  be  given  t» 
tlu?  atti)rney  of  the  defendant,  and  it  the  applicati(m  is  made  on 
the  part  of  the  <lef('U(lant  similar  noiife  n  ust  be  given  to  the 
att<>rney  of  the  i)laintilT.  The  pei*son  to  ]»e  exnuiined  may  be 
subi>'HMiaed  and  c(unpelled  to  attend  as  upon  the  trial  and  "may 
be  cross  examined  liy  the  piirty  on  whose  attorney  the  notice  has 
been  serve<l.  The  ch'position  must  bo  taken  by  question  and  an- 
swer 51  ud  1)0  subscribed  by  tho  witness,  aii<l  must  be  delivered  to 
tin*  attorney  f(»r  the  party  who  prcuMireil  tho  order,  unless  such 
order  provides  for  a  different  disposition  thereof. 

Siibstltuto  for  f'n.  Prmv.  j|  401.  myU}.  7;  I..  1f>M.  eh.  520:  I..  1009,  cTi. 
art.    f    :\.       S<h»   note   49   of  uon-s   of    Uonnl    of    Stut.it.uy    ('o;i.«.lid{iMoti    at    eit.l 

§   RH«.  Where  ^vltnenii  may   be   oompelled   to-  Attend. 

Where  a  ijcrson  to  be  examined,  as  prescribed  in  this  article, 
is  a  resilient  of  the  State,  he  shall  n-it  In*  n-jprred  to  attend  in 
any  county,  other  than  that  in  which  he  n>^id«  s,  nr  where  be 
has  an  oltlce  for  the  rcj:ular  transaction  of  ]>usiuess,  in  person. 
Where  he  is  not  a  r<'Mi<lent.  he  sluill  not  be  required  to  atten«i 
in  any  other  county,  than  that  wherein  ho  is  served  with  a  sub- 
poena, unless,  for  sj>ecial  reasons,  stateil  in  the  allidavit,  the 
order  otherwise  directs. 

Co.   Proc.,   f   391,   last  clanso.   irlt'-   -•nrndmontw. 


c.  9,  t.  3,  a.  3  TAKEN  OUT  OF  STATE.  §§  887-88 

ARTICLE  SECOND. 

Depositions,  taken  vnthout  the  State,  for  use  within  the  State, 

Sec.  W7.  8SS.  When  commission  to  Issue. 

880.  How  and   iijon   what   terms  granted. 
8iK>.  Order  mar.e  by  judge. 

881.  InterrogatoileH;    how   seltltHl. 

602.  Id.;    ti>  he  uuuexeU;   dliei'iioos   for   retam. 

603.  CouuiiKsion  to  exnuiine  wholly  or  partly  upon  oral   ]ue«tlons. 
804.  Wheu  oj  eu  euiutuisoion  mny  Issue,  or  depositions  may  be  takea. 
895.  LU'r-oKiti  iiiii   wiiu'   iidverHe   piti  ty   is  an  infitut  or  committee, 
S9A.  Notice  of  e.\.iraInatiou  upon  oral  questions. 

807.  Open    cnmnilsHloD. 

808.  Onlcr   diirrtins   deyMBltlors   to   be    taken. 

809.  r«-rore  wl  oin  d»  r»*'8lii'ji!8  may  lje  takeu;  notice  of  taking. 
800.  How   di'i-oKltlons    taken. 

901.  C<lmmif■^ion    or    uu.cr    lo    take   depositions;    how   executed    and   !*•• 

turmnl. 

902.  CertlfUale   of  exorntlon. 

903.  Certlflen to.   a   BulHolent  rfturn. 

904.  Return    by    a^reiit. 

905.  If   agent   is   sU'k  or  dead. 

006,  007.  Filing  deposition,   etc..   so   returned. 

908.  CommisBion.   etc.,   by   consent. 

909.  Where  return  to  be  kept;  parties  may  Inspect  It,  etc, 

910.  When   deposition   may   be   suppressed. 

911.  Deposition,   etc.,   evidence. 

912.  M'hen   interrogatories  and  deixH^itlon  may  be  In  a  foreign  language. 
013.  Letters  rogatory. 

S  887.    [Am'd,  J870.1    ^Vlten  commlBiilon  to  Innne. 

In  a  case  snocifiod  in  the  next  section,  whoro  it  appears,  by 
affidavit,  on  tnc  application  of  either  party,  that  the  testimony 
of  one  or  more  witnoBses,  not  within  the  State,  is  material  to 
the  applicant;  a  commission  may  be  is.sned,  to  one  or  more 
competent  persons,  named  therein;  anthorizinp  them,  or  nny 
one  of  them,  to  examine  the  witness  or  witnesses  named  therein, 
under  oath,  upon  the  interrogatories  annexed  to  the  commission; 
to  take  and  certify  the  deposition  of  each  witness:  and  to 
return  the  same,  and  the  commission,  according?  to  the  directions 
friven  in  or  with  the  commission.  The  applicant,  or  any  other 
party  to  the  action,  may  be  thus  examined. 
From  L.   1862,  cb.  375,  {  1,  am'd. 

S   888.    [.lm*d,   1805.]      The  name. 

Such  a  commission  may  be  issued,  in  either  of  the  following 
caFCs: 

1.  Where  a  party  to  an  action,  brought  in  a  court  of  record, 
is  in  default  for  want  of  an  appearance  or  pleading,  and  the 
testimony  is  required  upon  the  assessment  of  damages,  by  a 
writ  of  inquiry,  or  upon  a  reference;  or  otherwise,  to  enable  the 
court  to  rendf*r  the  proper  final  judgment. 

2.  Whore  final  judgment  has  been  rend^Tcd  against  the  ad- 
rers''  ^m^'iy  in  nu  action  brought  in  a  conrt  of  record:  and  the 
fesfin^ovy  Is  requircl  in  order  to  ctrry  tlie  judgment  into  effect. 

3.  Whr^re  an  nrpeal  from  a  fibal  ju(''rTr»eTit,  '••nrercd  in  the 
supreme  court,  the  city  court  of  flie  citr  of  New- York,  or  a 
conntv  rourt.  or  a  n^otion  for  a  new  frinl  in  eitber  of  those 
courts.  \h  nendinsr.  and  the  testimony  will  be  materinl  nnd  neer>s- 
sarv  to  the  appliennt.  in  the  prosecution  or  defence  of  the 
action,  if  a  new  triel  is  granted. 


•See  L.    1882,   ch.  410    9  1264;  pwrt,  f  3171. 
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4.  Where  the  application  is  made  before  the  joinder  of  issue* 
in  an  action  brought  in  either  of  the  courts  specified  in  the  last 
subdivision;  and  there  is  reason  to  apprehend  that  before  issue 
3s  joined,  and  an  application  for  a  commission  can  thereafter 
be  made,  the  witness  will  die,  or  become  unable  to  give  his  testi- 
mony, or  remove,  so  that  his  testimony  cannot  be  taken. 

5.  Where  an  issue  of  fact  has  been  joined,  in  an  action  pending 
in  a  court  of  record,  and  the  testimony  is  material  to  the 
applicant,  in  the  prosecution  or  defence  thereof. 

(3.  In  special  proceedings. 
L.   1S95.   ch.  046. 

§  ^8S>.  Ho^v  and  upon  vrhat  terms  granted. 

In  a  case  specified  in  subdivision  third  of  the  last  section,  if 
the  appeal  has  been  taken  to  another  court,  the  application 
must  be  made  to  the  court  in  which  the  judgment  was  rendered; 
and  an  order,  directing  the  commission  to  be  issued,  may  be 
granted  or  refused,  in  the  discretion  of  that  court.  In  a  case 
specified  in  either  of  the  other  subdivisions  of  that  section,  the 
application  may  be  made  to  the  court,  or  a  judge  thereof,  or,  in 
the  supreme  court,  to  the  county  judge  of  the  county,  where  the 
action  is  triable;  and  it  must  be  granted,  ui>on  satisfactory 
proof  of  the  facts  authorizing  It,  unless  the  court  or  judge  has 
reason  to  believe,  that  the  application  is  not  made  in  good  faith, 
or  unless  an  order  for  an  open  commission,  or  for  taking  deposi- 
tions, is  made  as  prescribed  in  this  article.  Notice  of  the  appli- 
cation must  be  given  to  the  adverse  party,  unlc^ss  he  is  in  default 
for  want  of  an  appearance.  Upon  granting  the  order,  the  court 
or  judge  may,  in  any  case,  impose  such  terms  as  justice  requires. 

From  L.  1862.  cb.  375.  |  1,  and  2  R.  S.  883.  98  11  iiud  12.  with  amendmeats. 
See    also    L.   1847.  ch.   470.  $  15  (i  I^Mm.  683). 

9   800.   Order   made    by   Jndse. 

Where  the  order  is  mado  by  a  judge,  out  of  court,  it  mnst  be 
entered  in  the  office  of  the  clerk.  It  shall  be  granted,  only  in 
a  case,  where  the  court  would  grant  it,  and  upon  the  same 
terms;  and  it  is  subject  to  the  control  of  the  court. 

9  891.   Interroflrntorlen;  lioiv  nottled. 

Unless  the  interrogatories,  to  bo  nnnoxed  to  the  commission, 
are  settled  by  consent  of  the  parties,  thoy  must  be  settled,  upon 
notice,  by  a  judpo  of  the  court,  or,  in  the  Hupreme  court,  by  the 
county  judge  of  the  rounty.  where  the  action  is  triable,  as  pre- 
scribed in  the  general  rules  of  practko. 

2  n.  S.  393.   I  14,   as  am'd  by  L.  1875,  ch.  420. 

9  802.   Id.)  to  be  annexed;  directlona  for  return. 

The  interrogatories,  when  settled,  must  be  annexed  to  the 
commission.  Either  party  must  be  allowed  to  insert  therein 
any  question,  pertinent  to  the  issue,  which  he  proposes.  Unless 
the  parties  stipulate  in  writing,  or  the  order  granting  the  com- 
mission prescribes,  how  it  sl>all  be  returned,  the  judge  mnst 
indorse,  upon  the  commission,  the  proper  direction  for  that 
purpose.  ITnless  the  court  or  jinU'e  thinks  proper  to  direct  it 
to  be  returned  by  an  agent,  it  must  be  returned  through  the 
post-office. 

Id.,  I  10,  with  tmeodmentn. 


c.  9,  t  8.  m.  2  TAKEN  OUT  OP  STATE.  §§  aOS-W 

i  803.  [ABt'd»  1885.J  Commiasion  to  examine  wkolly  mr 
iM^rtlT-  upon  oral  «aostlon«. 

Where  an  issue  of  fact,  joined  in  an  action,  is  pending  in  the 
unprome  court,  the  city  court  of  the  city  of  New-York,  or  a 
county  court,  the  parties  may  stipulate,  in  writing,  or  the  court 
to  which,  or  the  judge  to  whom  an  application  for  a  commission 
is  made,  may  in  its  or  bis  discretion,  direct,  in  the  order,  that  a 
commission  issue  without  written  interrogatories,  and  that  the 
depositions  be  taken  upon  oral  questions;  or  that  a  commission 
issue,  to  take  the  deposition  of  one  or  more  witnesses,  designated 
in  the  order^  partly  upon  oral  questions  and  partly  upon  written 
interrogatories,  or  to  take  the  deposition  of  one  or  more  witnesses, 
designated  in  the  order,  upon  oral  questions,  and  one  or  more 
witnesses,  designated  in  the  order,  upon  written  Interrogatories. 

U  1886,   cb.  046. 

{  894.  When  open  eommlsiKion  may  iuoe,  or  deposltloMs 
may  be  taken. 

Where  an  issue  of  fact,  joined  in  an  action,  is  pending  in  either 
of  the  courts  specified  in  the  last  section,  tbe  parties  may 
stipulate,  in  writing,  or  the  court,  or  a  judge  thereof,  or,  in  the 
supreme  court,  the  county  judge  of  the  county  where  the  action 
is  triable,  may, 'in  its  or  his  discretion,  upon  the  application  of 
either  party,  and  upon  satisfactory  proof,  by  affidavit,  that  one 
or  more  witnesses,  not  within  the  State,  are  material  and  neces- 
sary in  the  prosecution  or  defence  of  the  action,  make  an  order, 
upon  such  tenns  as  it  or  he  deems  proper,  directing  that  an  open 
commission  issue,  or  that  depositions  be  tnketi,  as  prescribed  in  the 
following  sections  of  this  article. 

i  8&S.  [Am'd,  1879y  1897.]  Depositions  wliere  adverse 
party  Is  an  infant  or  committee. 

The  last  two  sections  are  not  ai^licable,  where  the  adverse 
party  is  an  infant,  or  the  committee  of  a  person  judicially  de- 
clared to  be  incapable  of  managing  his  aifairs,  by  reason  of  lunacy, 
idiocy  or  habitual  drunkenness.  Nor  can  the  applicant  be  exam- 
ined in  his  own  behalf,  as  prescribed  in  those  sections,  except  by 
consent  of  the  parties. 
L.  1897.  ch.  606.   In  effect  Kay  19, 1897. 

f  896.  Notice  of  examination  upon  oral  anestlons. 

Where  a  commission  is  issued,  to  take  testimony  without 
written  interrogatories,  as  prescribed  in  section  803  or  section 
804  of  this  act,  notice  of  the  time  and  place  of  the  examination 
of  a  witness,  by  virtue  thereof^naming  the  witness,  must  be 
served  as  prescribed  in  section  899  of  this  act. 

See   i  609.   poet. 

S  897.  Open  eomntlssion. 

An  open  commission  must  be  directed  to  one  or  more  persons, 
named  therein,  and  must  authorize  them,  or  any  one  of  them, 
to  examine  any  witness  who  may  be  produced  by  either  party, 
on  or  before  a  day  specified  therein,  upon  oral  questions  to  be 
put  to  the  witness,  when  he  is  produced;  to  take  and  certify  the 
deposition  of  each  witness  so  examined;  and  to  return  the  same, 
and  the  commission,  immediately  after  the  expiration  of  the 
time  limited  for  the  production  of  witnesses,  according  to  the 
directions,  given  in  or  with  the  commission. 
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I   8flrt.    Ordrr    dlr^f^tliilt   Uep«HHlDiiii    to    be    tnl^rn^ 

An  order,  dlr^T'litig  that  ili'iiosiMniis  hf*  takrn,  must  spo<j:ifjr 
the  tinju  wilkin  which  ilioy  iJiii,^t  bt^  {nium,  niid  [he  maDiaT  in 
wliiuli  tlir^y  mii8t  he  retiiriUMj.  ll  in.iy  nlM>  voninhi  tiiich  aildj- 
tioJiul  direct  iimSj  not  iiic^uiiKislrnt  with  I  hi*  noxt  sroliou,  wi^li 
n^HiK'ct  to  (hi!^  lliuL*  njid  mnunrr  of  Ki^iii^  iif>lieo,  ah  Thu  oourt 
or  judge  detiiiJi  proper  The  unh^r  innst  Im^  onterpd  lu  tUe  clerk's 
oftice;  and  a.  +**rtilied  u^^^py  thereof  uiust  Ije  nimfXiul  lt>  t*nch 
detK>Hitn>n,  or  KCt  t>f  deposit  km .s^  returned  as  preserihed  in  the 
followiitff  fie^liofif^  ot*  thi«  art  id  e. 

From  L.   1853.  cb.   387.   i  4,  amM. 

5  MHI4,  Ili'for^  ifvlLCiiii  depDHttlQnii  mnry  1»e  tnl£«?ii|  iioll€^« 
of    tJiklnR. 

A  lii'poHiiitni  ninj"  he  tnkeii.  ptirHUniit  to  hucIi  an  order,  liefure 
a  person  innhiiiliy  n^reed  uimn  hy  the  jitjriion,  or  a  chfinetliur, 
or  a  judge  of  a  court  of  reiord,  or  the  mayor  or  other  chii^f 
tniigit^lriLle  of  a  eiiy,  or  a  jnsrie^^  of  the  pt^nee  of  Uie  state  or 
territory,  where  I  he  witin^Hs  i**;  who  !»  not  counsel  or  attorney 
for  either  party,  and  wonltl  not  he  disiitinlilied,  hy  reason  of 
affinity  or  eoiisanjL.'uiiij1y  to  a  party*  or  jnlerei^t  in  tlu^  event, 
from  aervinj?  aa  a  juror  upon  the  tritd  of  tiio  action,  within  the 
State.  Written  notice  of  tlie  time  and  p]nee  of  UikinjEr  a  deiiosi- 
tJoa^  ppecifjinK  tlie  name  of  tln^  wilneisi*,  and  tlie  peraon  Itt^fori? 
whom  it  will  ho  t alien,  nnij^t  he  served  hy  the  parly,  at  who^e 
iuKtance  it  ib  takeUj  upon  thr  ntloroey  for  the  adverse  party. 
The  time  for  serTinjj  sneh  a  nttfie-*  must  hi\  at  leaj^l,  five  judicial 
days  hefori"  tlie  deposit i<!n  \i^  trikmi;  and  oive  judielril  d^iy*  in 
add  it  ion,  for  eaeli  lifty  oiili-s.  l^y  tin*  usual  route  of  iravid, 
lietweea  the  reeidenee  of  the  atfnniry  for  the  adverse  parly,  and 
the  place  where  the  deiM>aition  is  to  he  laUeu. 

li,   IS&3.  ch,  3*i7,   pnrt  of  J  4^  atid  |  5.  am'd. 

Uiioa  the  exaiuiuatinn  of  a  witTiesF,  without  written  Ititer- 
ro>ratorie»,  hy  virtue  of  a  eomniiaaion,  or  of  an  order  to  take 
deiwailioiiB,  the  comaiisi^loiierj  or  the  person  hefore  whom  the 
elep<iiHitioi\  is  tnken^  oiusi  tnkv  duWh,  or  eauwe  to  he  taken  down, 
as  pre^erihed  in  the  mxt  aeetinti.  the  sidistanee  of  the  witneiis's 
teKtimony;  uiih  t^s  he  U  ilireeh'd.  hi  the  eoin mission  or  the  order* 
or  rfH^inred  by  the  persi>ii  iippeariiij;  for  either  [inrty.  to  insert 
in  the  dei*oi?itioLi  any  or  all  nf  the  uu<^slio(i«  or  aii?iwiTii,  word 
for  word.  Unh'.st^  the  coToiiilHsioa  or  order  otherwise  iJireets, 
the  peraon,  appearing  for  either  party,  may  ask  nny  question, 
which  he  d^.'i^iiiH  proper,  and  the  wiiUrsM^a  answer  in  list  be 
taken  neeordinijly,  the  ohjrethinB  tlnTeto  h^'iiiK  reserviHl,  without 
bein^  apeejfled  at  the  lime  of  exnmiuatioti.  A  <"opy  of  Ihln 
fieclion  munt  Im^  annexed  to  i-ueh  eonnnission  to  trrki^  testimony 
without  written  interrojf atones,  and  to  eaeh  eertilied  copy  oC 
an  order  to  take  a  depo^^iiion. 

}  fM>l.  CJomiiilnRlon  or  nrdt-r  to  <nlii?  cIpiioh Itlonsi ^  liow 
pToentt-^tl   nnd    rclTiriiril, 

The  pi^rson.  to  wlioin  a  eonvmisKion  la  directed,  or  before 
whom  a  tleposition  Im  tnkin.  nnle^s  otherwise  expressly  dir*'etrHl 
in  the  eommiat^ion,  or  ill  the  order  for  taking  the  depositions, 
must  docute  the  eoin mission,  or  the  order,  nn  follows: 

1.  ?re  mupt  ptihlitiy  admiinsiter,  to  ench  witness  e^nmine^i. 
an  oath  or  alBrmatiou  to  testify  the  truth,  the  whole  truth,  and 
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nothing  but  the  truth,  as  to  the  matters  respecting  which  the 
witness  is  to  be  examined. 

2.  He  must  reduce  the  examination  of  each  witness  to  writing, 
or  cause  it  to  be  reduced  to  writing,  by  a  disiuten^sted  person. 
After  it  has  bei'u  carefully  read,  to  or  by  the  witness,  it  must 
be  subscribed  by  the  witness. 

3.  If  an  exhibit  is  produced  and  proved,  the  exhibit,  or,  if  the 
witness,  or  other  person  having  it  in  his  custody,  does  not 
surrender  it,  a  copy  thereof,  must  be  annexed  to  the  deposition 
to  which  it  relates,  subscribed  by  the  witness  proving  it,  and 
numbered  or  otherAvise  identified,  in  writing  thereupon,  by  the 
commissioner,  or  person  taking  the  deposition,  who  must  sub- 
scribe his  name   tnereto. 

4.  The  commissioner,  or  person  taking  the  dejiosition,  must 
subscribe  his  name  to  each  half  sheet  of  the  deposition;  he  must 
annex  all  the  depositions  and  exhibits  to  the  commission,  or  to 
a  certified  copy  of  the  order  for  taking  tlie  deposition,  with  the 
certificate  specified  in  the  next  section;  and  he  must  close  them 
up  under  his  seal,  and  address  the  packet  to  the  clerk  of  the 
court,  at  his  ofiicial  residence. 

5.  If- there  is  a  direction,  on  the  commission,  or  in  the  order, 
to  return  the  same  through  the  post-office,  he  must  immediately 
deposit  the  packet,  so  addressed,  in  the  post-office,  and  pay  the 
postage  thereon. 

6.  If  there  is  a  direction  on  the  commission,  or  in  the  order, 
to  return  the  same  by  an  agent  of  the  party,  at  whose  instance 
it  was  issued  or  granted,  the  packet  so  addressed  must  be  deliv- 
ered to  the  agent. 

7.  Wht^re  a  commission  is  directed  to  two  or  more  persons, 
one  or  more  of  them  may  execute  it,  as  prescribed  in  tnis  and 
the  next  section. 

A  copy  of  this  and  of  the  next  section  must  be  annexed  to 
each  commission,  or  order  to  take  depositions,  authorized  by 
this  article. 

2  B.  8.  804.  9  16,  and  L.  1868.  ch.  38T.  |f  6.  7  and  8. 

§  902.   Ccrttflcate  of  execution. 

The  commissioner  or  other  person,  before  whom  one  or  more 
depositions  are  taken,  must  subscribe,  and  annex  to  each  deposi- 
tion,   a   certificate,    substantially    in    the     following     form,     the 
blanks  being  properly  filled  up: 
«  State  "  (or  "  territory")  "  of  "  i  -_  . 

"  County"  (or  "  parish")  "  of  "  C  ^"•• 

"  I,  ,  do  certify  that  ,  the  witness,  personally 

appeared  before  me  on  the  day  of  ,  at  o'clock  in 

the  noon,  at  the        .  in  the  state  "  (or  "  territory  ")  "  of 

,  and  after  being  sworn"  (or  "affirmed,"  as  the  case  may  be), 
"  to  testify  the  truth,  the  whole  truth,  and  nothing  but  the  truth, 
did  depose  to  the  matters  contained  in  the  foregoing  deposition, 
and  did,  in  my  presence,  subscribe  the  same,  and  indorse  the  ex- 
hibits annexed  thereto.  And  I  further  certify  that  I  have  sub- 
scribed my  name  to  each  half-sheet  thereof,  and  to  each  exhibit. 
And  I  further  certify  that  appeared  in  behalf  of  the  f  and 
that  appeared  in  behalf  of  the  ." 
L.  1863,  ch.  887,  |  7. 


9  003.     Certiltcate,  a  snUlcletit  return. 

The  certificate,  specified  in  the  last  section,  is  a  sufficient  re- 
turn to  a  commission. 
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S  904.  Return  by  afrent. 

If  the  packet,  specified  in  section  001  of  this  act,  is  delivered  to 
an  agent,  he  must  deliver  it  to  the  cleric,  to  whom  it  is  addressed, 
or  to  a  judge  of  the  court,  either  of  whom  must  receive  and  open 
It,  upon  the  agent  making  affidavit,  that  he  received  it  from  the 
hands  of  the  commissioner,  or  the  person  who  took  the  deposition, 
and  that  it  has  not  been  opened  or  altered,  since  he  so  received  it. 

2  R.  S.  804,  I  17. 

S  fMMS.  U  agent  is.  nlok  or  dead. 

If  the  agent  is  dead,  or,  from  sickness  or  other  cnsnalty,  is  un- 
able to  deliver  the  packet  personally,  as  prescribed  in  the  last  sec- 
tion, it  must  be  receivtHl,  by  the  clerk  or  judge,  from  the  hands 
of  any  other  person,  upon  the  latter  making  an  affidavit,  that  he 
received  it  from  the  agent:  that  the  agent  is  dead,  or  otherwise 
unable  to  deliver  it;  that  it  has  not  been  opened  or  altered  since 
he  received  it;  and  that  he  believes  that  it  has  not  been  opened 
or  altered,  since  it  came  from  the  hands  of  the  commissioner,  or 
the  person  who  took  the  deposition. 
Id.,  I  18. 

S  f)OII.   FIllnAT  deponttlon,  etc.,  so  returned. 

The  clerk  or  judge,  who  receives  and  opens  the  packet,  as  pre- 
scribed in  the  last  two  sections,  must  indorse  thereupon,  and  sign, 
a  note  of  the  time  of  the  receipt  and  opening  thereof,  and  im- 
mediately file  it  in  the  office  of  the  clerk:  together  with  the  affi- 
davit of  the  person,  who  delivered  It  to  him. 
Id.,  f  10,  am'd. 

S  007.  The  nn^Tie. 

If  the  packet  is  transmitted  through  the  post-office,  the  clerk, 
to  whom  it  is  addressed,  must  receive  it  from  the  post-office,  open 
it,  indorse  thereupon,  and  sign,  a  like  note  of  the  time  of  the 
receipt  and  opening  thereof,  and  immediately  file  it  in  his  office. 

Id..  S  20. 

§  !>08.  Commlaslon,  ete.,  by-  conaent. 

A  commission  may  issue,  or  an  order  to  take  depositions  may  be 
made,  by  consent,  in  a  case  where  either  may  be  directed  by  the 
court  or  a  judge,  as  prescribed  in  this  article.  On  filing  a  stipula- 
tion to  that  effect,  signed  by  the  attorneys  for  the  parties,  the 
clerk  must  enter  an  order  accordingly:  and  thereupon  the  attor- 
ney for  the  party,  procuring  the  order,  may  insert  in  the  commis- 
sion, or  indorse  upon  or  annex  to  it,  or  the  order,  the  necessary- 
directions  for  the  execution  and  return  thereof,  according  to  the 
stipulation. 
Id.,  f  21,    romodellcd. 

§  OOO.  "Where  return  to  be  kept)  parties  may  Inspeet 
it,   ete. 

A  commission,  or  copy  of  an  onler  to  take  depositionn,  with  the 
certificates,  returns,  depositions,  and  exhibits  thereto  annexed, 
must  remain  on  file  in  the  office  of  the  clerk,  unless  otherwise 
provided  by  the  stipnlntlon  of  the  parties,  or  unless  the  court,  by 
a  siiecial  order,  di'^^^ts  thf»m  to  be  filed  in  the  office  of  another 
clerk.    They  are  always  open  to  the  inspection  of  th^  pa/tie«i 
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either  of  whom  is  entitled  to  a  copy  of  them,  or  of  an/  ptat 
thereof,  on  payment  of  ihe  fees  allowed  by  law. 
2  B.  S.  394.  i  22. 

9  OlO.  When  depoHitlon  may  be  aappreaaed. 

Where  it  appears,  by  affida-^-i*  that  a  deposition  has  been  im- 
properly or  irregularly  taken  or  returned;  or  that  the  personal 
attendance  of  the  witness,  upon  the  trial,  could  have  been  pro- 
cured, with  due  diligence,  by  a  subpoena;  or  that  the  attorney  for 
either  party  has  practiced  any  fraud,  or  unfair  or  overreaching 
conduct,  to  the  prejudice  of  tne  adverse  party,  in  the  course  of 
the  proceedings;  an  order,  for  the  suppression  of  the  deposition, 
may  be  made  by  the  court,  upon  the  application  of  the  party  ng- 
£:rieved.  upon  notice  to  the  adverse  party. 

Ij,   1853,  cb.   887,   i  14,  am'd. 

{  Oil.  Deposition,  etc.,  evidence. 

A  deposition,  taken  and  returned  as  prescribed  in  this  article, 
or  an  exemplined  copy  thereof,  if  the  original  is  filed  in  another 
county,  may,  u.  les"  it  is  suppressed  as  prescribed  in  the  last  sec- 
tion, be  re;*d  i*  evidence  by  either  party.  It  has  the  same  effect, 
and  no  othe.-,  a:,  the  oral  testimony  of  the  witness  would  have; 
and  an  objection  to  the  competency  or  credibility  of  the  witness, 
ar  to  the  relevancy,  or  substantial  competency,  of  a  question  put 
to  him.  or  of  an  answer  given  by  him,  may  be  made,  as  if  the 
witness  was  then  personally  examined,  and  without  being  noted 
npon  the  dei)osltion. 
Id..  S  13,  aod  L.  B.  8.  896,  i  23,  with  amendments.    See  4  T.  &  C.  006. 

i  012.  [A  u'd,  1805.]  When  interroflrniories  and  depoal* 
tlon  may  be  in  a  foreiarn  Innarnaire. 

UiJon  an  application,  made  in  the  supreme  court,  the  city  court 
of  the  city  of  New -York,  or  a  county  court,  for  a  commission  to 
be  issued  to  a  foreign  country,  if  .t  satisfactorily  appears,  by 
affidavit,  that  the  witness  does  not  understand  the  English  lan- 
guage, the  order  for  the  commission  may,  in  the  discretion  of 
the  court  or  judge,  direct  that  written  interrogatories  annexed 
thereto,  by  way  of  direct  or  cross-examination  be  framed  in  the 
English  language,  and  also  in  a  foreign  language;  that  only  the 
interrogatories  framed  in  the  foreign  language  be  put  to  the  wit 
ness;  and  that  his  answers  be  taken,  and  the  certificates  be  made 
out,  in  the  same  language.  Where  such  an  order  is  made,  it 
must  provide  for  the  payment,  by  the  applicant,  to  the  adverse 
party,  of  a  reasonable  sum,  fixed  therein,  for  the  expense  of  pro- 
curing the  interrogatories,  in  his  behalf,  to  be  translated.  The 
judge,  who  settles  the  interrogatories,  must  settle  them  in  the 
foreign  language,  and  in  the  English  language;  and,  for  that  pur- 
pose, he  may  call  in  the  assistance  of  one  or  more  experts,  whose 
compensation  must  be  fixed  by  the  jndge,  and  paid  by  the  ap- 
plicant. When  the  deposition  is  read  in  evidence,  it,  and  the  in- 
terrogatories, must  be  interpreted  into  the  Ibinglish  language,  as 
if  the  witness,  being  unnbte  to  speak  the  English  language,  was 
personally  present  and  testifying, 
li.  1896,  cb.  MO. 

}  018.  lietCers  rogatory. 

Letters  rogatory  may  l)e  issued  from  either  of  the  courts  speci- 
fied in  the  last  section,  in  its  discretion,  in  a  case  where  a  com- 
mission may  be  issued,  as  prescribed  in  this  article,  upon  satis- 
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factory  proof,  by  affidavit,  that  there  is  good  reason  to  believe, 
that  the  ends  of  justice  will  be  better  promoted  thereby,  than  by  ^ 
the  issuing^  of  a  commission,  notwithstanding  that  a  commission  ' 
can  be  executed,  in  the  country  to  which  they  are  sent.  Letters 
rogatory  can  be  issued  only  to  examine  one  or  more  witnesses, 
upon  written  interrogatories,  annexed  thereto;  which  must  be 
framed  and  settled,  and  the  depositions  must  be  rpturned,  as  pre- 
scribed in  this  article,  with  respect  to  the  interrogatories  annexeo 
to  a  comoussion.  and  the  depositions  taken  thereunder. 
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ARTIOXiE   THIKD. 

Depontians,  taken,  within  the  state  for  use  without  th0  state. 

Sec    914.  In  what  cases  depMltlon  maj  be  taken. 

915.  8«bpoen*  to  wltneaB. 

916.  lUtpeAled. 

917.  B«peftled. 

918.  Repealed. 

919.  TaKlDK  and  return  of  depo«itlon. 
930.  Repealed. 

I   914.    [Am'd,   1800.]     In    wliat    caaes   deposition    may   be 

A  party  to  an  action,  suit,  or  special  proceeding,  civil  or  crimi- 
nal, pending  in  a  court  without  the  state,  either  in  the  Unitetii 
States,  or  in  a  foreign  country,  may  obtain,  by  the  special  pro- 
ceeding prescribed  in  this  article,  the  testimony  of  a  witness,  and, 
in  connection  therewith,  the  production  of  booka  and  papers, 
within  the  state,  to  be  used  in  the  action,  aiiit  or  special  pro- 
ceeding. 

a  R.  S.  397.  i  29  (3  Edm.  414),  ftB  am'd  by  L.  IW,  Ob.  flB,  I  1  (7  Edm.  63)  ;  L.  1B99.  ob. 
501.    In  effect  Sept.  1, 1899. 

I  915.  [Am'd,  1800.]    Subpoena  to  "vritnena. 

Where  a  commission  to  take  testimony,  within  the  state,  has 
been  issued  from  the  court  in  which  the  action,  suit,  or  special 
proceeding  is  pending;  or  where  a  notice  has  been  given,  or  any 
other  proceeding  has  been  taken,  for  the  purpose  of  taking  the 
testimony,  within  the  state,  pursuant  to  the  laws  of  the  state  or 
country,  wherein  the  court  is  located,  or  pursuant  to  the  laws  of 
the  United  States,  if  it  is  a  court  of  the  United  States,  the 
supreme  court,  or  the  county  court,  or  a  judge  of  either  court, 
f<hall,  in  a  proper  case,  on  the  presentation  of  a  verified  petition 
issue  a  subpoena  to  the  witness,  commanding  him  to  appear 
before  the  commissioner,  named  in  the  commission;  or  before  a 
commissioner,  within  the  state,  for  the  state,  territory,  or  foreign 
countrj',  in  which  the  notice  was  given,  or  the  proceeding  taken; 
or  before  the  officer  designated  in  the  commission,  notice,  or  other 
paper,  by  his  title  of  office;  at  a  time  and  place  specified  in  the 
.subpoena,  to  testify,  in  the  action,  suit,  or  special  proceeding. 
•  If  the  witness  shall  fail  to  obey  the  subpoena,  or  refuse  to  have 
an  oath  administered,  or  to  testify,  or  to  produce  a  book  or  paper 
pursuant  to  a  subpoena,  or  to  subscribe  his  deposition,  the  court 
or  judge  issuing  the  subpoena  shall,  if  it  is  determined  that  a 
contempt  has  been  committed,  prescribe  the  punishment  as  in 
the  case  of  a  recalcitrant  witness  in  the  supreme  court.  The 
general  rules  of  practice  must  prescribe  rules  for  such  pro- 
ceedings. 

Id..  8»S,  i  so,  and  part  of  f  31.  at  am'd  by  L.  1867.  ch.  68,  i  1  (7  Edm.  63).  am'd  :  Lb 
18»,  ch.S(tt.    In  effect  Sept.  1,1899.  .  .         \    imuu.  »«;,  am  u .  14. 

f  oic.  [Repealed  May  3,  1899;  I..  1899,  ch.  502.  In  effect  Sept. 
1,  1899.] 

S  017.  [Repealed  May  3,  18{)0;  L.  18r^  ch.  502.  In  effect  Sept. 
1.  1899.]  ^ 

i  »18.  [Repealed  May  3,  1899;  L.  1899,  ch.  502.  In  effect  Sept, 
1,  X8W.] 
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5  019.  [Am'd,  1800.]    Talclnflr  and  return  of  deposition. 

The  officer,  or  commissiouer,  before  whom  a  witness  appean, 
in  a  case  specified  in  this  article,  must  take  down  his  testimony, 
in  writing,  and  must  annex  thereto  copies  of  all  books  and  papers 
produced  or  such  parts  thereof  as  shall  be  required,  and  must 
certify  and  transmit  it 'to  the  court  in  which  the  action,  suit,  or 
special  proceeding:  is  pending,  as  the  practice  of  that  court 
requires. 

L.  1899,  ch.  50e.    In  effect  Sept.  1, 1899. 

§  »20.  [Repealed  May  3,  1809;  L.  1899,  ch.  502.  In  eflPect  Sept 
1,  1899.J 
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TITLE  IV. 
Doctimentary  evidexice. 

Ardde  1.  I>ociim«iQUi7  evidence,   as  a  substitute  for  oral  testimony. 

2.  I^roof   of  a   documeut.   executed  or   remaining   within    the   State. 

3.  Frrxif  of   a  doi'ument,    remaining   In   a  court  or  public   office  of  the 

United  StatcN,   or  executed  or  remaining   without   the   State. 

ARTICIiC:   FIRST. 

Documentary  evidence,  aa  a  suhatitute  for  oral  testimony. 

S«c.  921,  Certain  official  certificates,   evidence. 

922.  Ortlflcate,   etc.,   on   file.   oTldence. 

92;j.  Notary's   certificate,    evidence. 

924.  Notary's   protest  and   memorandum;   when  eTldenoe. 

925.  PnH>f  of  presentment,   etc.,   of  foreign   bills. 

926.  Affidavit   of  printer,    etc.,    evidence. 

927.  Id. :  of  service  of  notice. 

928.  Marriage   certificate,   evidence. 

920.     Boi}k   of  foreign   (.'orporatlon ;    when  evidence. 

9:{0.     When  a  copy   thereof  Is  evidence. 

9.^1.     Flow  copy  to  be  verlfle<l. 

931a.  Copy   of   designation   of   person   upon   whom   to   make   service,    as 

evidence. 
931b.  Recital    in    order,    resolution    or    record    of    public    officers,    board 

or  body    pn'sumptlvt'   evl<len<-e   of   certain    fuets. 
931c.   Extfacts     from     books     and     records     r»f     comptroller's     office     as 

evidence. 

S  A21.   Certnin  ofllcfal  certlflcates,  evidence. 

Wlipre  the  offloor,  to  wlioin  the  lej^al  custody  of  a  paper  be- 
lonirs,  certifies,  under  his  hand  and  official  seal,  that  he  nas  made 
dil'uont  examination,  in  his  office,  for  the  paper,  and  that  it 
cannot  be  fonnd,  the  certificate  is  presumptive  evidence  of  the 
facfs  so  certified,  as  if  the  otHcer  personally  testified  to  the  same. 

2  R.    H.   .'ir>2.    S    12    (2  Edm.    573).       S4«  i)ost,    S   OGl. 

i  022.  Certificate,   etc.,   on   llle,   evidence. 

Where  a  public  officer  is  re<|uired  or  authorized,  by  special  pro- 
VLMou  of  law,  to  make  a  certificate  or  an  atiidavit,  touching  an 
act  performed  by  him,  or  to  a  fact  ascertained  by  him,  in  the 
course  of  his  official  duty;  and  to  file  or  deposit  it  in  a  public 
office  of  the  State;  the  certificate  or  affidavit,  so  filed  or  de- 
fK»j*ited,  or  an  exemplified  i-opy  thereof,  is  presumptive  evidence 
of  the  facts  therein  alleged,  except  where  the  effect  thereof  is 
declared  or  regulated,   by  special  provision  of  law. 

I  023.   [Ani'd,  1877.1     Notary's   certificate,  evidence. 

The  certificate  of  a  notary  public  of  the  State,  under  his  hand 
and  seal  of  office,  of  the  presentment  by  him  for  acceptance  or 
payment,  or  of  the  protest,  for  n-on-acceptance  or  non-payment, 
of  a  promissory  note  or  bill  of  exchange,  or  of  the  service  of 
notice  thereof  on  a  party  to  the  note  or  bill;  specifying?  the  mode 
of  sivinp  the  notice,  the  reputed  i)lace  of  residence  of  the  party 
to  whom  it  was  given,  and  the  post-office  nearest  thereto;  is  pr**- 
Rnmptive  evidence  of  the  facts  certified,  unless  the  party  ajsrainst 
whom  it  is  offered,  has  served  upon  the  adverse  party,  with  his 
pleading,  or  within  ten  days  after  joinder  of  an  is.»<ue  of  faft,  an 
orijrinal  affidavit,  to  the  effect,  that  he  has  not  received  notice  of 
non-acceptance,  or  of  non-payment  (►f  the  note  or  bill.  A  v(»rified 
answer  is  not  sufficient  as  an  affidavit,  within  the  meaning  of 
this  section. 

L.   1»33.   cfa.   271,    i   8    (4   Edm.    610). 
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1  024.  Notary's  protest  and  memorandum |  iprhen  e'ri* 
denee. 

In  case  of  the  death  or  insanity  of  a  notary  public  of  the  State, 
or  of  his  absence  or  removal,  ho  that  his  i)ersonaI  attendance,  or 
his  testimony,  cannot  be  procured,  in  any  mode  proscribed  by  law, 
his  original  protest,  under  his  hnnd  and  official  seal,  tho  genuine- 
ness thereof  being  first  duly  proved,  is  presumptive  evidence  of 
a  demand  of  acceptance,  or  of  pnymont,  therein  stated;  and  a 
note  or  memorandum,  personallj-  made  or  signed  by  him,  at  the 
foot  of  a  protest,  or  in  a  regular  register  of  officinl  acts,  kept  by 
him,  is  presumptive  evidence  that  a  notice  of  non-acceptance  or 
non-payment  was  sent  or  delivered,  at  the  time,  and  in  the  man- 
ner, stated  in  the  note  or  memorandum. 

2  R.  S.  283-284, .{{  46  and  47  (2  Edm.  294).  consolidated. 

9  025.   Proof  of  prenentmenty  etc.,  of  foreiflrn  blllji. 

Proof  of  the  presentment,  for  acceptance  or  payment,  of  a 
promissory  note  or  bill  of  exchange,  payable  in  another  state,  or 
in  a  territory,  or  foreign  country,  or  of  a  protest  of  the  note  or 
bill,  for  non-acceptance  or  non-payment,  or  of  the  service  of 
notice  thereof,  on  a  party  to  the  note  or  bill,  may  be  made,  iu 
any  manner  authorized  by  the  laws  of  the  state,  territory,  oir 
country  where  it  was  payable. 

L.  1866,  cb.  300.  second  and  third  sentences  of  J  1  (6  Edm.  407),  «m'd. 

9  020.   [Am'd,  1877.]      Alildavlt  of  printer,  etc.,  evldenee. 

The  affidavit  of  the  printer  or  ^mbllshor  of  a  newspaper,  pub« 
lished  within  the  State,  or  of  his  foreman  or  principal  clerk, 
showing  the  imblication  of  a  notice  or  other  advertisement,  au- 
thorized or  required,  by  a  law  of  the  State,  to  be  published  inr 
that  newspaper,  annexed  to  a  printed  copy  of  the  notice  or  other, 
advertisement,  mny  be  read  in  evidence;  and  is  presumptive  evi- 
dence of  the  publication,  and,  also,  of  the  matters  stated  therein, 
showing  that  the  deponent  is  authorized  to  make  the  affidavit. 
But  this  section  does  not  apply  to  a  case,  where  the  affidavit  is 
required  by  law  to  be  filed,  unless  it  I'ms  been  duly  filed;  or  to  a 
case,  where  the  mode  of  proving  a  publication  is  otherwise  speci- 
ally prescribed  by  law. 

L.  1886.  ch.  159,  I  1  (4  Edm.  638).  am'd. 

§027.   [Am'd,   1002.]    Affidavit  of  aervice   of  notice. 

Where  it  is  necessary,  upon  the  trial  of  an  action,  to  prove  the 
service,  posting  or  tililxiug,  of  a  notice,  an  aiiidavit,  showing  the 
s«  rvito,  posting  or  atllxin^'.  to  hnvo  iieen  made  by  the  person 
nut  king  the  alliiiavit.  is  presumptive  evidence  of  the  service,  post- 
ing or  aUlxing,  n]Hm  first  proving  tliat  he  is  dead  or  insane,  or 
tli.'it  his  personal  attendance  cannot  be  compelled,  with  due 
♦liligence. 

L.  1«5«,  ch.  244.  S  1  (4  Kilm.  (Ur>),  nm'U  by  uddlnj;  tlu-  last  cluusi-:  I..  1902, 
lb.  93.    In  effect  Stpt.   1.  10(i2. 

i  028.   [Am*d,   1870.]      Marriage  cortifloato,   evidence. 

An  original  certificate  of  a  marriage,  within  the  State,  made 
by  the  minister  or  magistrate  by  w  lioni  it  was  solemnized:  the 
original  entry  thereof  made,  pni^n.-ii'l  to  law.  in  the  oflico  of  tlie 
clerk  of  a  city  or  a  town,  within  ilie  Stale;  or  a  copy  of  the 
fertificate,  or  of  the  entry,  du'y  certified,  is  presumptive  evidence 
of  the  marriage. 

S  E.   S.  141,  I  17   (2   Rdra.   140). 
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*  929.  Book  of  forelflrn  corporation  |  when  evldenoe. 

>v  here  a  party  wishes  to  prove  an  act  or  transaction  of  a 
luiiiKn  corporation,  the  book  or  books  ot  the  corporation  may  be 
biveu  for  that  purpose,  as  presumptiye  evidence,  whether  any  or 
an  of  the  parties  are  or  are  not  members  of  the  corporation. 
Solietltate  for  L.  1863.  ch.  206,  part  of  S  1,  «■  am'd  by  L.  1860.  ch.  089. 

9  &30.  liVlien  n  copy  thereof  Is  evidence. 

If  an  ori^nal  book  is  not  produced  at  the  trial,  as  prescribed 
ID  the  last  section,  a  copy  thereof,  or  of  an  entry  merein,  veri- 
fied as  prescribed  in  the  next  section,  may  be  used,  with  like 
effect  as  the  orig''.ial  book;  provided  that  the  party,  intending  to 
use  the  copy,  gives  the  adverse  party  at  least  ton  days'  notice  of 
his  intention,  specifying  briefly  the  nature  of  the  evidence  pro- 
posed to  be  given.  But  this  and  the  next  section  do  not  apply, 
where  the  foreign  corporation  is  a  party  to  the  action,  and 
seeks  to  prove  its  own  act  or  transaction,  in  its  own  behalf. 

L.  1883.  ch.  206,  ]>arU  of  H  1  and  2,  am'd. 

i  031.  Ho^r  copy  to  be  ▼erllled. 

The  copy  must  be  verified  by  the  deposition,  taken  as  pre* 
scribed  by  law,  or  the  oral  testimony,  taken  at  the  trial,  of  the 
person  who  made  it,  or  of  a  person  who  has  examined  and  com- 
pared it  with  the  original  book,  or  the  entry  therein.  The  wit- 
ness must  testify  that  the  copy  produced  is  correct:  that  he  made 
it,  or  compared  it  with  the  original:  and  that  ho  then  knew  that 
the  original  book  so  copied,  or  containing  the  entry,  w^as  the  book 
of  the  corporation:  or  that  it  was  then  acknowledged  to  him  to  be 
such,  by  an  officer  or  receiver  of  the  corporation,  or  a  person 
having  the  custody  thereof,  naming  the  person  who  made  the 
acknowledgment:  and  he  must  specify  where,  and  in  whose  cua- 
tody,  the  orirrinal  was  then  kepL 

Id.,  part  of  I  t. 

I  !KSln.  (Added,  lOOO.]  Copy  of  doHl»rnation  of  person 
upon    >vUuni    to    make    service*    am    evidence. 

An  exemplified  copy  of  a  designation  of  a  person  upon  whom 
to  make  service  filed  by  a  foreign  corporation  us  provided  in 
section  sixteen  of  the  general  corporation  law  accompanied  with 
a  certificate  that  it  has  not  been  revoked,  is  presumptive  evi- 
tlence  of  the  execution  thereof,  and  couciusive  evidence  of  the 
authority  of  the  otticer  executing  it. 

AdckHl  by  L.  1909,  eh.  65.  DcriTatlon  —  Ccxlt*  Civil  rr.MMilurr.  {  4:52, 
«uIkI.  2.  pi.  For  rciualiKU'r  of  Mvtiou  soe  C«iU'  of  (Uvll  I*r(H('<lurt\  i  4:i2, 
aiid  Gf'iM-ral  <'orporatioii  Ljiw,  f  Hi.  tSc-e  note  5  of  notes  of  Board  of 
StAtutury   CuuMjlldation  at  end  of  cwle. 

I  »:Ub.  [Added,  lOOO.]  Rocltnl  In  order,  rcHolntion  or 
record  c»f  palillc  offloeria,  board  or  body  proHaniptive 
evidence    of    certain    factis. 

A  recital  in  any  order,  resolution  or  other  record  of  any  pro- 
ceeding of  a  meeting  riferred  tt>  in  section  forty-one  of  the  gen- 
eral c€m»tructi(m  law  that  such  meeting  had  been  held  or  ad- 
journed as  provided  in  said  section  or  that  it  had  been  heltl  uptm 
notiee  to  the  members,  as  therein  provided,  shall  be  presumi)tive 
evidence  thereof. 

Added  by  U  1909,  ch.  63.  Derivation — Statutory  CoiiKtruction  l4iw, 
I  10,  pt.  For  remainder  of  KtH'tlon  k<h«  Gtiierul  ('oustruetion  Law,  S  41. 
See  note   6  of  notes  of  Board  of  Statutory  Consolidation  at  end  of  code. 
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i  &31c.  t Added,  lOOO.J  Kxtract»  from  booku  and  recorUs 
of  coiui»trulier*»     ufllee    uh     evidence. 

The  state  comptroller  is  hereby  authorized  to  farnish  extracts 
from  tlie  luioks  and  rei-ords  ot  his  olli(  e  in  reicivm-e  to  any  lot, 
l»i(ci'  or  parcel  of  laud,  certifying  that  such  extract  contains 
all  tlml  is  staled  in  snch  book  or  record  relntinj?  to  such  lot. 
i:ie<*e  or  part-el  of  land,  and  sneli  certified  extract  may  be  read 
in  evidence  in  all  conrtH  and  proceedingH  with  the  same  effect  as 
the  orijfinal  boolv  or  record. 

AddcHl  by  L.   lt)U9.  di.  425.    In  effect  Hay  21,  11K)9. 
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ARTICLE    SECOND. 

Proof  of  a  document,  executed  or  remaining  within  the  state. 

Sec.  9:t2.  Statutes,   etc. ;   how  proved. 

1)33.  Copies   of    records    and    pai)cr8    In    certain    offlcefl,    preeumptlve   evi- 
dence. 
934.  Id. ;   of  papers  filed  with   town   clerk. 

035.  CouTeyance,  when  acknowledged,  or  record,  or  transcript  of  recordL 
evidence. 

936.  Sach  evidence  may  be  rebutted. 

937.  What  instnunents  may  be  acknowledged, 

93H.  Justice'H  docket  and   transcript  evidence  before  him. 

939.  Tranwrlpt   from   Justice's  docket,    evidence   generally. 

940.  Other   proof   of   proceedings   before   Justice. 

941.  Ordinances,    etc..    of   cities,    villages,   etc. 
941a.  Proof  of  colonial  statutes. 

I  932.  [Aitt'dy  1896.]    Statutes,  etc.,  how  prored. 

A  statute  or  joint  resolution,  passed  by  the  legislature  of  the 
State,  may  be  read  in  evidence  from  a  newspaj^r,  designated  as 
prescribed  by  law,  to  publish  the  same,  until  six  months  after 
the  close  of  the  session  at  which  it  was  passed ;  and,  at  any  time, 
from  a  volume  printed  nnder  the  direction  of  tha  secretary  of 
State.  To  entitle  any  copy  of  a  law  published,  other  than  those 
published  under  the  direction  of  the  secretary  of  State,  to  bt 
read  in  evidence,  there  shall  be  contained  in  the  same  book  or 
pamphlet,  a  printed  certificate  of  the  secretary  of  State,  that 
such  copy  is  a  correct  transcript  of  the  text  of  tiie  original  laws. 
For  such  certificate  the  secretary  of  State  shall  collect  such  a  fee 
as  he  shall  deem  just  and  reasonable. 

L.  1886,  cb.  694;  1  B.  8.  184.  ff  8  and  12  (1  Bdm.  UH),  conaolldatsd 
snd   am'd. 

S  983.  [Am'd,  1879.]  0*ples  of  records  and  9«p€H|S  In 
eortnln  ofllc«»,  presumptive  evidence. 

A  copy  of  a  paper  filed,  kept,  entered,  or  recorded,  pursuant 
to  law,  in  a  public  office  of  the  State,  the  ofiicer  having  charge 
of  which  has,  pursuant  to  law,  an  ofilcial  seal;  or  with  the  clerk 
of  a  court  of  the  State;  or  with  the  clerk  or  secretary  of  either 
house  of  the  legislature,  or  of  any  other  public  body  or  public 
board  created  by  authority  of  a  law  of  the  State,  and  having, 
pursuant  to  law^  a  seal;  or  a  transcript  from  a  record,  kept,  pur^ 
suant  to  law,  in  such  a  public  office,  or  by  such  a  clerk  or  sec- 
retary, is  evidence,  as  if  the  original  was  produced.  But,  to  en- 
title it  to  be  used  in  evidence;  it  must  be  certified  by  the  clerk 
of  the  court,  under  his  hand  aid  the  seal  of  the  court;  or  by  the 
officer  having  the  custody  of  tie  original,  or  his  deputy,  or  clerk, 
appointed  pursuant  to  law,  nnier  his  official  seal,  and  the  hand 
of  the  person  certifying;  or  by  he  presiding  officer,  secretary,  or 
clerk  of  the  public  body  or  boird,  appointed  pursuant  to  law. 
under  his  hand,  and,  except  whtre  it  is  certified  by  the  clerk  or 
secretary  of  either  house  of  tfa^  legislature,  under  the  official 
seal  of  the  body  or  board. 

I  934.  Id.)  of  papers  tiled  wl^  town  elerlc. 

A  copy  of  a  paper  filed,  pursuant  to  law,  in  the  office  of  «• 
town  clerk,  or  a  transcript  from  a  record  kept  therein,  pursuant 
to  law,  certified  by  the  town  clerli^  is  evidence,  with  like  effect 
«s  the  original, 
i  B.  e.  850,  S  10  (1  Bdm.  S2S). 
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I  A85.  OonTeyaace,  Tfrhen  acknoTvledsed^  ov  record^  ar 
tr«n»orlpt  of  reeord,  evidence. 

A  conveyance,  acknowledged  or  proved,  and  certified,  in  the 
manner  prescribed  by  law,  to  entitle  it  to  be  record ea  in  the 
connty  where  it  is  offered,  is  evidence,  without  further  proof 
thereof.  Except  as  otherwise  specially  prescribed  by  law»  the 
record  of  a  conveyance,  duly  recorded,  within  the  State,  or  a 
transcript  thereof,  duly  certified,  is  evidence,  with  like  effect  a« 
the  original  conveyance. 

1  R.  8.  759,  ch.  8,  8  18.  "^  Ant  sentence  of  S  17  (1  Bdou  71P>,  aa'd. 

5  036.  Sueli  eTidenee  may  be  rebutted. 

The  certificate  of  the  acknowledgment,  or  of  the  proof  of  a 
conveyance,  or  the  record,  or  the  transcript  of  the  record,  of 
such  a  conveyance,  is  not  conclusive;  and  it  may  be  rebutted, 
and  the  effect  thereof  may  be  contested,  by  a  party  affected 
thereby.  If  it  appears  that  the  proof  was  taken  upon  the  oath  of 
an  interested  or  incompetent  witness,  the  conveyance,  or  tha 
record  or  transcript  thereof,  shall  not  be  received  in  evidence, 
until  its  execution  is  established  by  other  competent  proof. 

Id.,  remainder  of  I  17. 

S  037.  Wbat  instrument*  may  be  aclcnovrledflred. 

Any  instrument,  except  a  promissory  note,  a  bill  of  exchange, 
or  a  last  will,  may  be  acknowledged,  or  proved,  and  certified,  ii^ 
the  manner  prescribed  by  law  for  taking  and  certifying  the  ac- 
knowledgment or  proof  of  a  conveyance  of  real  property;  and 
thereupon  it  is  evidence,  as  if  it  was  a  conveyance  of  real  prop- 
erty. 

L.  1883,  ch.  271,  i  0  (4  Edm.  620). 

9  938.  Justice's  docket  a-nd  traAserlpt  evidemee  before 
bim. 

The  docket-book  of  a  justice  of  the  peace,  within  the  State,  or 
a  transcript  thereof,  certified  by  kim,  is  evidence  before  him,  of 
any  matter  required  by  law  to  be  jsntered  by  him  therein. 

2  B.   8.   26d,   i  246  (2  Edm.  278). 

S  039.  Transcript  front  Justice's  docket*  eTldenoe  sea« 
erally. 

A  transcript  from  the  docket-book  of  a  justice  of  the  peace, 
within  the  state,  subscribed  by  him,  and  authenticated,  by  a 
certificate  of  the  clerk  of  the  comty  in  which  the  justice  resides* 
under  his  hand  and  official  seal  to  the  effect,  that  the  person* 
subscribing  the  transcript,  was  at  the  date  of  the  judgment 
therein  mentioned,  a  justice  of  the  peace  of  that  county;  and 
that  the  clerk  is  acquainted  vith  his  handwriting,  and  verily 
believes  that  the  signature  to  the  transcript  is  genuine;  is  evi- 
dence of  any  matter  stated  ir  the  transcript,  which  is  required 
by  law  to  be  entered  by  the  jiBtice  in  his  dockctpbook« 

Id.,  H  246  oiMl  247.  consolidated. 

I  940.  [Am'd,  1877.]  Other  proof  of  prooeedinflrs  betoro 
Jmstice. 

The  proceedings  in  an  acion  brought,  or  a  special  proceeding 
instituted,  before  a  justice  of  the  peace,  within  the  State,  may 
also  be  proved  by  the  oath  of  the  justice.  In  case  of  his  death 
or  abience,  they  may  be  proved  by  the  original  minuteB  of  the 
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proceedings,  kept  by  him,  pursuant  to  law,  accompanied  with 
proof  of  his  handwriting;  or  by  a  copy  of  the  minutes,  sworn  to, 
by  a  competent  witness,  as  having  been  compared  with  the  orig- 
ina!  entries,  with  proof  that  those  entries  were  in  the  handwrit- 
ing of  the  justice.^ 

2  R.  S.  209,   8  248. 

{  941.  [Am'd,  18C4.]  Ordinanee*,  etc,  of  eltie»,  ▼lllases, 
etc. 

An  act,  ordinance,  resolution,  by-law,  rule  or  proceeding  of  the 
common  council  of  a  city,  or  of  .the  board  of  trustees  of  an  in- 
corporated village,  or  of  a  local  board  of  health  of  a  city,  town 
or  incorporated  village  or  of  a  board  of  supervisors,  within  the 
state,  may  be  read  in  evidence,  either  from  a  copy  thereof,  certi- 
fied by  the  city  clerk,  village  clerk,  clerk  of  the  common  council, 
clerk  or  secretary  of  the  local  board  of  health,  or  clerk  of  the 
board  of  supervisors;  or  from  a  volume  printed  by  authority  of 
the  common  council  of  the  city,  or  tJie  board  of  trustees  of  the  vil- 
lage or  the  local  board  of  health  of  the  city,  town  or  village,  or 
the  board  of  supervisors. 

L.   18M,  eh.  20t, 

i  d41a.    [Added,    1909.]      Proof    of    colonial    statates. 

A  statute  contained  in  the  compilation  of  tho  colonial  statutes 
transmitted  to  the  legiwlature  by  the  commissiomTs  of  statutory 
revision,  pursuant  to  chapter  one  hundred  and  twenty-five  of  the 
laws  of  eighteen  hundred  and  ninety-one,  shall  be  evidpnce  in 
any  action  or  proceeding,  and  of  the  same  force  and  effect  as 
though  the  origmal  was  produced,  if  it  appears  from  such  publi- 
cation that  such  statute  was  copiod  from  the  original. 

Added  by  L.  1000,  ch.  05.  Derivation  —  L.  1801,  ch.  12.'».  S  5,  pt..  a» 
am'd  by  L.  1807.  ch.  40:J.  |  1.  See  noti*  7  of  notes  of  Board  of  Statutory 
CoQUoIidatioD  at  end  of  code. 
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ARTICLES  THIRD. 

Proof  of  a  document,  remaining  in  a  court  or  public  office  of  the 
United  f^tatea,  or  executed  or  remaining  without  the  state, 

$k>c.  942.  Printed  copies  of  laws  of  acotber  State,  etc. 
♦.»43.  Copies  of  ri^cords  of  United  Stattw  courts. 

044.  Copies  of  documouts  on  file  in  departments  of  United  States   pre- 
sumptive evidence. 
945.  Record  of  bill  of  sale,  etc.,  of  vessels. 
940.  Conveyance  of  land  without  the  State. 

947.  Kxempliflcation  of  record  or-  conveyance  of  land  without  the  State. 
94vS.  Transcript  of  docket,  etc.,  of  Justice  of  adjoining  State. 
»49.  Id.;  bow  authenticated. 

950.  Other  proof. 

951.  Proof   may   be  rebutted. 

952.  Copies  of  records  of  courts  of  foreign  countries;  how  authenticated. 

953.  Other  proof. 

964.  This  article  does  not  declare  effect  of  record,  etc. 

955.  Public  records  in  New  York  county. 

956.  Documents  from  foreign  countries;  how  authenticated. 

§  &42.  Printed  copies  of  la^'s  of  another  State,  etc. 

A  printed  copy  of  a  statute,  or  other  written  law,  of  another 
state,  or  of  a  territory,  or  of  a  foreign  country,  or  a  printed  copy 
of  a  proclamation,  edict,  decree,  or  ordinance,  by  the  exccntive 
power  thereof,  contained  in  a  book  or  publication,  purporting  or 
proved  to  have  been  published  by  the  authority  thereof,  or  proved 
to  be  commonly  admitted,  as  evidence  of  the  existing  law,  in  the 
judicial  tribunals  thereof,  is  presumptive  evidence  of  the  statute, 
law,  proclamation,  edict,  decree,  or  ordinance.  The  unwritten  or 
coniHion  law  of  another  State,  or  of  a  territory,  or  of  a  foreijru 
country,  may  be  proved,  as  a  fact,  by  oral  evidence.  The  book.s 
of  reports  of  cases,  adjudged  in  the  courts  thereof,  must  also  b«» 
admitted,  as  presumptive  evidence  of  the  unwritten  or  common 
law  thereof. 

Ck).  Proc,  9  426,  as  am'd  in  1869.    Sec,  also.  L.  1848,  eh.  312  (4  Bdm.  643). 

9  043.  CopieH  of  records  of  United  States  courts. 

A  copy  of  the  record,  or  any  other  proceeding,  of  a  court  of 
the   United   States,   is  evidence,    w^hen   certified   by   the   clerk  or 
oIHcer,  in  whose  custody  it  is  required  by  law  to  be. 
L.  1845,  ch.  803,  S  1  U  Edm.  641).  am'd. 

9  944.  [Am'd,  1H79,  1890,  1907.1  Copies  of  documents  on 
flle  In  departments  of  V.  S.  presumptive  evidence. 

A  copy  of  a  record  or  other  paper,  remaining  in  a  department 
of  the  government  of  the  United  States,  is  evidence,  when  certi- 
fied by  the  head,  or  acting  chief  oflacer,  for  the  time  being,  of 
that  department;  or  when  certified  by  the  officer  in  whose  charge 
it  is,  pursuant  to  a  statute  of  the  United  States,  or  otherwise  in 
accordance  with  a  statute  of  the  United  States,  relating  to  certi- 
fying the  same.  A  certificate  of  the  director  or  other  officer  in 
charge  of  the  census  of  the  United  States,  attested  by  the  secre- 
tary of  the  interior,  stating  the  population  of  any  part  of  the 
United  States,  or  giving  the  result  of  said  census  otherwise  shall 
be  received  as  prima  facie  evidence  of  such  facts.  The  record  of 
the  observations  of  the  weather,  taken  under  the  direction  of  the 
signal  service  of  the  United  States,  when  certified  by  the  officer 
in  charge  thereof,  at  the  place  where  tliey  were  taken  and  are 
kept,  is  prima  facie  evidence  of  the  matters  of  fact  stated  therein. 
The   records   of  the   observation   of  the  weather  taken  at   the 
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arsenal  in  Central  pork  under  the  direction  of  the  meteorological 
and  astronomical  observatorv  of  the  city  of  New  York,  when 
duly  certitied  by  the  ofllcial  in  charge  thereof,  or  his  deputy, 
shall  be  presumptive  evidence  of  the  tacts  set  forth  therein,  and 
shall  be  received  in  evidence  on  the  trial  of  any  action  in  ail  the 
coarts  of  this  state. 

Lk  1846,  eta.  240.  8  1  (4  Kdm.  641).  am'd  and  L.  1S70.  cb.  299:  L.  1S99,  eta.  • 
90;  L.  1907.  ch.  2fi2.    in  effect  May  20,  19U7. 

i   »4S.  Record  of  bill  of  Bale,  etc^  of  ve»seU. 

The  record  of  a  bill  of  sale,  mortgage,  hypothecation,  or  con- 
veyance of  a  vessel,  belonging  to  a  port  or  place,  within  the 
United  States,  recorded  in  the  olhce  of  the  collector  of  customs, 
where  the  vessel  is  registered  or  enrollcil,  which  was  acknowl- 
e<lged  or  proved,  before  it  was  recorded,  in  like  manner  as  a 
(iced  to  be  recorded  within  the  Stale;  or  a  transcript  of  such  a 
i€»cord,  duly  certilled  by  the  collector;  is  evidence,  with  thC  like 
effect  as  the  original. 
U  1S62,  cb.  2S1  (4  Edm.  646),  aa  am'd  by  U  1865.  ch.  612. 

S  94G,  Convey anee  of  land  withoat  tbe  State* 

A  conveyance  of  real  property,  situat(»d  without  the  State,  ac- 
knowledged or  proved,  and  certified,  in  like  manner  as  a  deed 
to  be  recorded  within  the  county  wherein  it  is  offered  in  evidence, 
is  evidence,  without  further  proof  thereof,  as  if  it  related  to  real 
property  situated  within  the  State.  A  conveyance  of  real  prop- 
erty, situated  within  another  state,  or  a  territory  of  the  United 
States,  which  has  been  duly  authenticated,  according  to  the  laws 
of  that  state  or  territory,  so  as  to  be  read  in  evidence  in  the 
courts  thereof,  is  evidence  in  like  manner. 
1  B.  8.  761,  S  27  (1  Edm.  712).  am'd. 

S  947.  Exemplification  of  record  of  conTcyance  of  land 
without  the  State. 

An  exemplification  of  the  record  of  a  conveyance  of  real  prop- 
erly situated  without  the  State,  and  within  the  United  States, 
winch  has  been  re<'orded  in  the  state  or  territory,  where  the  real 
property  is  situated,  pursuant  to  the  laws  thereof,  when  certified 
under  the  hand  and  seal  of  the  ofiScer,  having  the  custody  of  the 
record,  is,  if  the  original  cannot  be  produced,  presumptive  evi- 
dcn<e  of  the  conveyance,  and  of  the  due  execution  thereof. 

Analogous  to  U  1864,  cb.  311  (6  Edm.  264). 

§  948.  Tranaerlpt  of  docket ,  etc.,  of  Jastlce  of  adjoining 
state. 

A  transcript  from  the  docket-book  of  a  justice  of  the  peace, 
within  an  adjoining  state,  of  a  judgment  rendered  by  him;  a 
transcript  of  his  minutes  of  the  procerdinjrs  in  the  cause,  pre- 
vious to  the  judgment;  or  of  an  execution  issued  thereon;  or  of 
the  return  of  an  execution:  when  suViscribed  by  the  justice,  and 
authenticated  as  prescribed  in  the  next  section,  is  presumptive 
evidence  of  his  jurisdiction  in  the  cause,  and  of  the  matters 
shown  by  the  transcript. 
From  U  1836.  cb.  4.30.  }  1  (4  Edm.  639).  ' 

S  049.   Id.  I  lio-w  antta^ntlcated. 

Such  a  transcript  must  be  antlienticatc<l  ?»y  a  certificate  of  the 
justice,  annexed  thereto,  to  the  effect,  tlint  it  is  in  all  respects 
rorrect,  and  that  he  had*  jurisdiction  of  the  cause:  nrd  alno  ^^ 
a  certificate  of  the  clerk  or  prothonotary  of  the  county,  in  wh\ca 
the  jnstice  resided  at  the  time  of  rendering  the  jndirmcnt,  under 
bis  hand  and  seal  of  the  court  of  common  picas,  or  other  county 
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court  of  the  county,  to  the  effect  that  the  person,  subscribing  the 
ti'i-titicate  attaclied   to   the   transcript,   was,  at  the   date   oi   the 
judgment,  a  justice  of  the  peace  of  that  county;  and  that  the 
signature  thereto  is  in  his  own  handwriting. 
Id.,  5  2. 

§  050.   Other  proof. 

The  judgment  and  other  proceedings,  and  the  justice's  authority 
to  render  the  judfrment,  may  also  be  proved,  by  the  production 
of  the  docket,  or  of  a  copy  of  the  judgment  or  other  proceedings; 
{ind  the  oral  testimony  of  the  justice,  to  the  truth  and  correct- 
ness thereof,  and  to  Jiis  authority  to  render  the  judgment. 

L.    IbiHi,  ch.  439.   5  3. 

§  051.   Proof   may  be   rebutted. 

The  last  three  sections  do  not  prevent  the  introduction  of  evi- 
deni-e^  to  controvert  any  of  the  proof,  in  relation  to  the  validity 
of  a  judgment  therein  sx^ecified. 

Id.,  s  4. 

S  052.  Coplen  of  records  of  eonrta  of  forelfcn  countries  | 
bo>v  aatbentlcated. 

A  copy  of  a  record,  or  other  judicial  proceeding,  of  a  court 
of  a  foreign  country,  is  evidence,  when  authenticated  as  follows: 

1.  By  the  attestation  of  the  clerk  of  the  court,  with  the  seal 
of  the  court  affixed,  or  of  the  oUicer  in  whose  custody  the  record 
is  legally  kept,  under  the  seal  of  his  office. 

2.  By  a  certificate  of  the  chief -judge  or  presiding  magistrate  of 
the  court,  to  the  effect,  that  the  person,  so  attesting  the  record, 
is  the  clerk  of  the  court;  or  Ithat  he  is  the  oMicer,  in  whose  cus- 
tody the  record  is  required  by  law  to  be  kept;  and  that  his  sig- 
nature to  the  attestation  is  genuine. 

;j.  By  the  certificate,  under  the  great  or  principal  seal  of  the 
government,  under  whose  authority  the  court  is  held,  of  the 
s(HTetary  of  State,  or  other  officer  having  the  custody  of  that 
seal,  to  the  effect,  that  the  court  is  duly  constituted,  specifying 
giMierally  the  nature  of  its  jurisdiction;  and  that  the  signature  of 
the  chief-judge  or  presiding  magistrate,  to  the  certificate  speci- 
fied in  the  last  subdivision,  is  genuine. 

From  2  R.   S.  300.   §  26  (2  Edm.  413),  am'd. 

§  053.  Other   proof. 

A  copy  of  a  record,  or  other  judicial  proceeding,  of  a  court 
of  a  foreign  country,  attested  by  the  seal  of  the  court,  in  which 
it  remains,  must  also  be  admitted  in  evidence,  upon  due  proof  of 
the  following  facts: 

1.  That  the  copy  offered  has  been  compared  by  the  witness 
with  the  original,  and  is  an  exact  transcript  of  the  whole  of  the 
original. 

2.  That  the  original  was,  when  the  copy  was  made,  in  the  cus- 
tody ^f  the  clerk  of  the  court,  or  other  officer  legally  having 
charge  of  it. 

X  That  the  attestation  is  genuine. 
Id.,  §  27. 

§  054.  FAmM,  1877.1  Tbis  article  does  not  declare  effect 
of   record,  etc. 

Nothing   in    this    artir-le    is   to    be   oonstrued,    as  declaring   the 
effort  of  a  record  or  oihvr  judicial  procetirling  of  a  foreign  country, 
authenticated,  so  as  to  be  evidence. 
Jd.,  S  2S,  last  clause. 
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f  f>56.  [Inserted,  1882|  am'd,  1004.]  PnlbUo  records  la  Ifew 
York  conntT* 

All  maps,  snrreys  and  official  records,  shall  have  been  on  record 
or  on  file  in  the  office  of  either  the  register  of  the  city  and  county 
of  New  York,  or  the  surrogate  of  said  city,  or  any  of  the  courts 
of  record  of  said  city,  or  the  clerk  of  the  city  and  county  of  New 
York,  or  any  county  within  the  city  of  New  York,  or  any  of  the 
departments  of  said  city  as  enumerated  in  section  thirty-four  of 
the  New  York  city  consolidation  act,  or  in  the  office  of  the 
registers,  surrogates,  commissioners  of  public  works  or  kindred 
department,  or  park  department,  for  a  period  of  twenty  years 
or  upwards  prior  to  such  trial,  shall  be  presumptive  evidence  of 
their  contents,  and  shall  be  receivable  in  evidence  as  such  upon 
any  trial  in  any  of  the  courts  of  this  state  in  any  controversy 
pending  therein,  between  any  parties. 
L.  1882.  cb.  522;  U  1004.  ch.  444.    In  effect  Sept.  1,  1904. 

f  9S6.  [Am'd,  1877.]  Docvmenta  froai  foreiarn  coantrIe«y 
ho'wr  anthentieated. 

A  copy  of  a  patent,  record  or  other  document  remaining  of  rec- 
ord in  a  public  office  of  a  foreign  country,  certified  according  to 
the  form  in  use  in  that  country,  is  evidence  when  authenticated, 
as  follows: 

1.  By  the  certificate  under  the  hand  and  official  seal  of  a  com< 
missioner  appointed  by  the  governor  to  take  the  proof  or  acknowl* 
edgment  of  deeds  in  that  country,  to  the  effect  that  the  patent, 
record  or  document  is  of  record  in  the  public  office,  and  that  the 
copy  thereof  is  correct  and  certified  in  due  form. 

2,  By  a  certificate  under  the  hand  and  official  seal  of  the  secre- 
tary of  State,  annexed  to  that  of  the  commissioner,  to  the  same 
eflfoct  as  prescribed  by  law  for  the  authentication  of  the  certifi- 
cate of  such  a  commissioner,  upon  a  conveyance  to  be  recorded 
within  the  State.  The  certificate  of  the  commissioner,  thus  au- 
thenticated, is  presumptive  evidence  that  the  copy  of  the  patent, 
record  or  document  is  certified  according  to  the  form  in  use  in  the 
foreign  country. 

L.  1875,  ch.  186,  portims  of  U  1«  2.  8    aod  9. 
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TITIiE  V. 
Hiscellaneous  provisions. 

Sec.  057.  Form  of  certificate  to  copies,   etc. 

058.  Certificate    munt   be   seiiled. 

059.  Quftllflcatlon    of    last   HectUm. 

060.  EvlUeuco,    In    actiuiiM    for   recovery    of.    injury    to,    etc.,    unoccupied 

laudH   and   timber    then>on. 

061.  SurroKH^CH  to  nearcb   fllcH,   and   to  cerllfy,   etc. 
061a.  DetermlnlnK  af^e  of  child. 

061b.  Proof  of  ivrltt(>u    Instrumenta    where    there    nm    subscribing    wit- 


061c.  Proof  of  payments    by    a    municipal    corporation    or   officer    thereof. 
OOld.  Proof  of  Instrument    by    8ul>mittlng    dlisimteU    and    genuine    hand* 

writing. 
061e.  Proof  of  lost  execution  or  writ  under  which  sheriff's  sale  of  real 

property   was   made. 
061f.  Evidence  of  weather  conditions. 
062.   Saving  clause. 

i  967.  Form    of    certificate    to.  copies,   etc. 

Where  a  transcript,  exemplifiontioii,  or  oertifiod  copy  of  a  rec- 
ord or  other  paper,  is  declared  by  hiw  to  he  eridenee,  and  special 
provision  is  not  made  for  the  form  of  the  certificate,  in  the  par- 
ticnlar  case,  the  person,  authorized  to  certify,  innst  state,  in  his 
certificate,  that  it  has  been  c(nn])ared  by  liim  with  the  ori>;inal, 
and  that  it  is  a  correct  transcript  therefrom,  and  of  the  whole 
of  the  original. 

2  R.   S.  403,  i  59   (2  Edm.  420),  amM. 

i  0R8.  Certificate    mast    be    Mealed. 

If  the  officer,  or  the  court,  body,  or  board,  in  whose  custody 
an  original  paper,  specified  in  the  last  section,  is  required  to  be, 
by  the  laws  of  the  5>tate,  or  of  another  state,  or  of  the  United 
States,  or  of  a  territory  thereof,  or  of  a  foreign  country,  has. 
pursuant  to  those  laws,  an  official  seal,  the  certificate  must  be 
attested  by  that  .seal.  If  the  certificate  is  made  Ity  the  clerk  of 
a  county,  within:  the  State,  it  must  be  attested  by  the  seal  of  the 
county.  • 

Id.,  remainder  of  |   50,   am*d. 

i  060.   [Am*d,    1877.]     daaliflcatioB      of    laat    section. 

The  last  section  does  not  require  the  seal  of  a  court  to  be 
affixed  to  a  certified  copy  of  an  order,  or  of  a  paper  filed  therein, 
or  entry  made,  where  the  copy  is  used  in  the  same  court,  or  be- 
fore an  officer  thereof;  or,  in  the  supreme  court,  where  it  is  used 
in  a  circuit  court,  or  a  court  of  oyer  and  terminer. 

Id..  I  60,  with  the  addition  of  the  words  "or  a  court  of  oyer  and 
terminer." 

f  000.  TAdded.  1808;  am*d.  lOOO.l  Evidence,  in  action* 
for  recovery  of,  injury  to,  etc.,  nnoccnpled  lands  and 
timber    thereon. 

In  all  actions  to  recover  th«»  i)os«cssion  of,  or  otherwi.«ie  to  de- 
termine the  title  to,  or,  for  trespass  upon  or  injury  to  unoccupied 
lands,  timber,  trees  or  underworMl  thereon,  except  an  action  in 
which  any  county  or  any  state  or  county  officer,  board  or  com- 
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mission  is  a  party  defendant,  the  plaintiff  may  show  an  unbroken 
chain  of  title  or  conveyance  of  the  laud  to  himself  for  thirty 
years  next  preceding?  the  conmu'iK/eiueiit  of  the  action,  or  if  an 
action  for  trespass,  next  preceding  the  commission  of  the  tres- 
pass or  injury,  and  such  proof  sliall  be  presumptive  evidence  of 
ownership  at  the  times  respectively,  of  the  commencement  of 
such  action  or  commission  of  such  tresimss  or  injury,  but  such 
piesumption  may  be  rebutted  by  the  defendant  bv  showing 
ownership  of  said  lands  at  the  tiuu»s  resp»«ctively,  of  the  com- 
mencement of  said  action  or  the  commissiou  of  said  trespass  op 
injury,  in  some  person  other  than  tlie  phiintiff. 

U    1S9S,    ch.    32;    L.    lOOC,    cli.    500.     In   t-fTivt   S*'pt.    1,    1000. 
« 

f  0411.  rAm*d,  1900.]  Sarroflrnten  to  nearch  flies,'  and  to 
eerttfy,    etc. 

A  surrogate  must,  upon  request,  and  upon  payment  of,  or 
offer  to  pay,  the  fees  allowed  by  law,  or,  if  no  fees  are  expressly 
allowed  by  law,  fees  at  the  rate  allowed  to  a  county  clerk  for  a 
similar  service,  diligently  search  the  tiles,  papers,  records,  and 
dockets  in  his  office :  and  either  make  one  or  more  transcripts 
therefrom,  and  certify  to  the  correctness  thereof,  and  to  the 
search,  or  certify  that  a  document  or  i):n>cr,  of  which  the  custody 
legally  iMflon^^s  to  him,  cannot  be  found. 

L.  1J»47,  ch.  470.  |  40  (4  Eilni.  r>88),  am'd.  See  ant^  |  ft21.  Ara'd  by 
U  19O0,  cliM.  65  «ml  210.  Jj  St.  Als«o  jmrfly  hmh-hIwI  !iy  I..  IIWJO,  c-hn.  16, 
S5,  as  and  51.  S««o  ('<>nKollilat<>4l  Lnwu,  tltn.,  (Totinty  Law.  |  l«l,  Judiciary 
Law,  f  255.  IVnal  Law.  %  1H74.  Public  OtHccrM  Imvt.  |  m.  »ee  nolo  50  of 
notes  of  B4»ard  of  Statutory  <%>iitfolldtttloii   at  i>ud  of  vinW. 

I  861«.   [Added,    1000.1     Detcrmlnlnflr    aire    off    child. 

Whenever  in  any  proceeding  or  trial  it  In^comes  necessary  to 
determine  the  age  of  a  child,  such  child  may  b«»  produced  and 
exhibited  to  enable  tlie  magistnite,  court  or  jury  to  determine 
its  age  bj-  a  personal  inspccticui;  and  such  court  or  magistrate 
may  direct  an  examiiiatiou  by  one  or  more  iiliysicians,  whose 
opinion  shall  also  be  competent  evidence  upon  the  question  of 
such  age. 

Add«l  by  L.  1909,  ch.  65.  IVrfvatlon  —  L.  1SS2,  ch.  ^40,  f  1.  Sw  note 
8  of  notes  of  Boanl  of  Statutory  Consolidation  at  cn<l  of  c(k1c. 

f  961 1».  [Added,  lOOO.l  Proof  of  written  tB»tramenta 
-wwlter^    tliere    are    aabacribinff   TfltneMMes. 

Except  in  the  case  of  written  instruments  to  the  validity  of 
which  a  subscribing  witness,  or  Kub«cri!)ing  witnesses,  is,  or  are 
necessary,  whenever,  upon  the  trial  of  any  action,  or  upon  the 
hearing  of  any  judicial  proceeding,  a  written  instrument  is 
offered  in  evidence,  to  which  there  is  a  subscribing  witness,  it 
shall  not  be  necessary  to  call  such  subscribing  witness,  but  such 
instrument  may  be  proved  in  the  same  manner  «m  it  might  be 
proved  if  there  were  no  subscribing  witness  thereto. 

Added  by  L,  1909.  ch.  65.  Derivation  —  L.  ISSJJ.  cli.  195.  f  1.  See 
note  9  of  notea  ot  Board  of  Statutory  (TnnsolIdHtlon  at  end  of  imhIc. 

8  961e.  [Added,  lOOO.l  Proof  of  payments  by  a  mnnlc- 
fpal    corporation    or    oflleer    thereof. 

In  any  action  or  proceeding  now  pending  or  hereafter  to  be 
brought  in  any  of  the  courts  of  this  state,  the  paynient  of  any 
snm  of  money  by  a  municipal  cr»rporation,  or  an  officer  thereof, 
may  be  proved  by  a  receipt  purporting  upon  its  face  to  be  given 
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therefor,  and  to  entitle  such  receipt  to  be  read  in  evidence,  no 
further  or  other  proof  shall  be  necessary  than  that  it  is  pro- 
duced from  the  tiles  of  the  office  of  the  chief  financial  otiloer  of 
such  municipal  corporation,  or  from  the  tiles  of  the  ottice  of  the 
person  or  department  charged  with  the  duty  of  making  the  pay- 
ment. Every  such  receipt  so  read  in  evidence  shall  be  pre- 
sumptive proof  of  the  fact  of  the  payment  to  the  person  by  or 
in  whose  behalf  it  purports  to  be  signed  of  the  sum  of  money 
and  for  the  purpose  therein  expressed.  But  no  such  receipt  shall 
be  entitled  to  be  read  in  evidence  by  virtue  of  the  provisions  of 
this  section,  unless  it  was  given  at  least  t^ix  years  before  the 
commencement  of  the  action  or  proceeding  in  which  it  shall  bo 
offered  as  evidence.  And  the  date  or  time  api)earing  upon  its 
face  shall  be  presumptive  proof  that  it  was  given  at  such  date  or 
time.  Nothing  in  this  section  contained  shall  be  held  to  pre- 
vent any  party  to  such  an  action  or  proceeding  from  provinj? 
affirmatively  that  the  payment  so  appearing  to  have  been  made 
has  not  in  fact  been  made. 

Added  by  L.  1909,  eh.  65.  Derivation  —  L.  1R84,  ch.  376,  H  1.  2.  Soe 
note   10  of  notes  of  Board   of  Statutory  Consolidation   at  enil   of  code. 

I  901«1.  TAdded,  1!>00.1  Proof  of  Infitrninent  by  anb- 
mlttlnar    dinpated    and    urenalne    band-wrltlnf?. 

Comparison  of  a  disputed  writing  with  any  writing  proved  to 
the  satisfaction  of  the  court  to  be  the  genuine  handwriting  of 
any  person,  claimed  on  the  trial  to  have  made  or  executed  the 
disputed  instrument,  or  writing  shall  be  permitted  and  submitted 
to  the  court  and  jury  in  like  manner. 

Added  by  L.  1909,  ch.  65.  Derivation  —  L.  1880.  cb.  36.  |  1,  as  amM  by 
L.  1888,  ch.  nn.'i,  S  1.  S4H»  note  11  of  notet?  of  Board  of  Statutory  Consolida- 
tion at  end  of  code. 

I  OAle.  [Added.  inOO.]  Proof  of  lost  execatlon  or  writ 
under   vi'hich    nherilTfi   sale   of  real    property    wan  made. 

Whenever,  upon  the  trial  of  an  action  it  shall  appear  that  at 
least  twenty  years  theretofore  real  property  has  been  sold  bv  a 
sheriff  for  enforcement  of  the  valid  lien  thereon  of  a  duly 
docketed  judgment,  and  that  a  certificate  of  the  sale  has  been 
duly  made  by  the  sheriff  and  filed,  and  that  a  conveyance  in 
completion  of  the  purchase  has  been  executed  and  recorded,  but 
that  the  execution  or  writ  by  virtue  of  which  the  sale  has  so 
been  made  can  not  be  found  in  the  offlce  of  the  clerk  with  whom 
the  same  should  have  been  filed,  then  and  in  such  case  the 
recital  of  or  reference  to  such  execution  or  writ  contained  in  tlie 
said  certifioite,  or  in  the  said  conveyance,  or  in  the  record 
thereof  shall  be  prima  facie  evidence  of  the  said  executicm  or 
writ  and  of  the  issue  of  the  same  as  against  any  party  whoso 
claim  of  title  is  not  shown  to  have  been  accompanied  or  sup« 
ported  by  peaceable  possession  of  the  premises  in  controversy 
for  at  least  three  years  immediately  preceding  the  commence' 
ment  of  the  action. 

Added  by  L.  1909.  ch.  65.  Derivation  —  L.  1800,  ch.  158.  |  1.  See  not© 
12  of  notes  of  Board  of  Statutory  Consolidation  at  end  of  cotle. 

I   061f.    TAdded,   1909.]      Evidence   of   weather  conditions. 

Any  record  of  the  observations  in  regard  to  the  conditions  of 
the  weather,  or  in  regard  to  the  amount  and  conditions  of  the 
precipitation,  taken  under  the  direction  of  the  New  York  state 
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weather  bureau,  or  any  copy  thereof,  when  certified  in  the  form 
of  and  pursuant  to  law  by  the  otlicer  in  charge  thereof  at  the 
l»lac'e  where  such  record  is  duly  tik'd,  that  the  same  is  a  true 
eoi>3'  of  such  record,  may  be  read  iu  evidcu<*c  in  any  court  of 
this  state,  and  shall  he  prima  facie  evidence  of  the  facts  and 
circumstances  therein  stated. 

A«I<lod  by  L.  1009,  cli.  03.  Derivation  —  L.  1897,  oh.  022,  |  1.  See  note 
13  of  uotes  of  Board  of  Statutory  Consolidation  at  end  of  cotle. 

f   »Ct2.   Savlnsr    clanve. 

Nothing  in  title  fourth  of  this  chapter  prevents  the  proof  of  a 
fact,  act,  record,  proceeding,  document,  or  other  paper  or  writing. 
according  to  the  rules  of  the  common  law,  or  by  any  other  c«nn- 
pctent  proof. 

2  R.  S.  .t97,  part  of  |  2S  (2  Edm.  413),  and  L.  1840,  ch.  240.  I  2 
(4  Edm.  042). 
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CHAPTER  X. 
Trials ;  Including  Jurors  and  Juries. 

TirUB     I. -Trials  Generally;  IseladUf  KxeepUoBi  asd  Motioa  fl»r  a  law 
Trial. 

imJL  IL-Trluli  without  a  Jury. 

TITLI  III.— Trial  Juror«,  Exeept  in  New-Tork  and  Kings  Conntlei;  Modaaf 
Heleetlng  Them,  and  of  Procuring  Their  Aitendanee. 

TITLI  IT.— TrlalJnrors  iB  Newiiorkand  Klnrs  Canntlea;  Mode  of  Belaetiaf 
TheB,  and  of  Proearlng  Their  Attendanee. 

TITLE    T,--Trlal  jy  Jnrj, 

TITLV  TI#— MlsoellaneongProTiiionii  Inelndlng  Thoie  Belatlng  U  BMhraeary* 
and  Other  lets  of  MlsooBdnet* 

TITLB  I. 

Trials  generally ;  including  exceptions  and  motion  for  a  new 

trial. 

Aitlele  1«  laaaea,  and  the  mode  of  trial  thereof. 
2.  The   place  of   trial. 
I.  Sxceptlona,  caae,  and  motion  for  a  new  trial. 

ARTICLE}    FIRST. 

Inues,  and  the  mode  of  trial  thereof  » 

Sec.  903.  Issaes  defined;  different  kinds  of  issues. 

9(54.  When  issues  of  law  arise;   wb(>n  Issues  of  fact  arise. 

966.  Issues  to  be  Judicially  examined  by  a  trial. 

906.  Order  of  trial,   where  issues  of  law  and  of  fact  arise  in  the  same 
action. 

967.  But  court  may  direct  the  order,  etc.,  of  disposition  of  the  issues. 

968.  What  issues  of  fact  are  triable  by  a  Jury. 

969.  What  issues   are   triable   by   the   court. 

970.  Order  for  trial  by  Jury,  of  specific  questions  of  fact,  when  of  right. 

971.  Id.;   when  dlscn'tlonary. 

972.  Trial  of  the  remaluder  of  the  issues. 

973.  Separate  trial  of  one  or  more  Issnes.  • 

974.  Counterclaim  to  be  deemed  an  action,  within  the  foregoing  sections. 
976.  Immaterial  Issues  need  not  be  tried. 

976.  What  Issues  to  be  tried  before  one  Judge;  regulation  of  trial  in  the 

supreme  court. 

977.  Not  ire  of  trial  and  note  of  issue.    Calendar  to  be  prepared. 

978.  Issues  how  arranged.    Order  of  disposition  at  a  Jury  term. 

979.  Id.;  when  a  Jury  does  not  attend. 

980.  Either  party  may  bring  issue  to  trial. 

981.  What  papers  to  be  furnished  on  trial,  and  by  whom. 

i  068.  Usnea   deflned)  different  klnda  of  iasues. 

The  issues,  treated  of  in  this  ohnpter,  are  those  only  which  are 
presented  by  the  pleadings.  An  issue  arises  where  a  fact,  or  a 
conclusion  of  law,  is  maintained  by  one  party,  and  controverted 
by  the  other.    Issues  are  of  two  kinds: 

1.  Of  law;  and 

2.  Of  fact. 

Co.  Proc.,  I  248,  am'4 
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fi  904»  Tirben  l«a«ea  of  la'vr  arise  |  Trbem  !■■««•  of  te«< 
Arise. 

An  issne  of  law  arises  only  upon  a  demurrer.  An  iMiie  of  fact 
arises,  in  either  of  the  followingr  cases: 

1.  Upon  a  denial,  contained  in  the  answer,  of  a  material  alle- 
oration  of  the  complaint;  or  upon  an  allegation,  contained  in  the 
answer,  that  the  defendant  has  not  sufficient  knowledge  or  infor- 
mation to  form  a  belief,  with  respect  to  a  material  allegation  of 
the  complaint. 

2.  Upon  a  similar  denial  or  allegation,  contained  in  the  reply, 
with  respect  to  a  material  allegation  of  the  answer. 

d.  Upon  a  material  allegation  of  new  matter,  contained  in  the 
answer,  not  requiring  a  reply;  unless  an  issue  of  law  is  joined 
thereupon. 

4.  Upon  a  material  allegation  of  new  matter,  contained  in  the 
reply;  unless  an  issue  of  law  is  joined  thereupon. 

Sotetitiito  for  Go.  Proc.,  if  249  and  2S0. 

i  966.  [Am'dy  1870.]  Issues  to  be  Judlelally  examined 
bjr  a.  trial. 

An  issue,  either  of  law  or  of  fact,  must  be  tried  as  prescribed 
in  this  chapter,  unless  it  is  disposed  of  as  prescribed  in  chapter 
sixth  of  this  act. 

Substitute  for  Co.   Proc.,  {  252.     See  {§   537.  647. 

I  9ee.  [Am'd*  1877.]  Order  of  trial,  where  Issues  of  law 
mad  of  faet  arise  In  the  same  action. 

Where  an  issue  of  law  and  an  'issue  of  fact  arise  in  one  action, 
the  issue  of  law  must  be  first  disposed  of,  except  as  otherwise  pre- 
scribed in  the  next  section. 

Substitute  for  Go.  Proc.,  {  251. 

{  867.  [Am'd,  1877.]  But  court  may  direct  the  order, 
etc.,  of  disposition  of  tlie  Issues. 

A  separate  trial,  between  the  plaintiff  and  one  or  more  de- 
fendants, of  some  or  all  of  the  issues  of  fact,  or  one  trial  of  some 
or  all  of  the  Issues  of  law,  or  a  change  in  the  order  of  disposl- 
tion  of  the  issues,  may  be  directed  by  the  court,  in  its  discretion. 
Such  a  direction  may  be  given,  in  an  order,  made  upon  notice;  or, 
except  where  an  application  for  such  an  order  has  been  denied,  it 
may  be  given,  by  the  judge  holding  the  term,  where  those  issues 
are  regularly  upon  the  calendar  for  trial,  either  with  or  without 
the  entry  of  an  order. 

Includes  part  of  Go.  Proc.,  5  261,  and  part  of  |  258. 

§  968.  [Am'd,  1877.]  "What  Issues  of  fact  are  trlahle  by 
a  Jury. 

In  each  of  the  following  actions,  an  issue  of  fact  must  be  tried 
hy  a  jury  unless  a  jury  trial  is  waived,  or  a  reference  is  directed : 

1.  An  action  in  which  the  complaint  demands  judgment  for  a 
sum  of  money  only. 

2.  An  action  of  ejectment;  for  dower;  for  waste;  for  a  nuisance; 
or  to  recover  a  chattel. 

Ssbstituto  fsr  Co.  Proc.,  S  253. 

§  INH».    "What  Issues  are  triable  by  tbe   court. 

An  issue  of  law,  in  any  action,  and  an  issue  of  fact,  in  an  acdoQ 
not  specified  in  the  last  section,  or  wherein  provision  for  a  tnal 
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by  a  jury  is  not  expressly  made  by  law,  must  be  tried  by  the 
court,  unless  a  reference  or  a  jury  trial  is  directed. 
Co.   Proc.,   portions  of  ||   253  and  254.    See  Rule  40. 

§  070.  [Am*d,  1S02.1  Order  for  trial  by  Jury,  of  •pecille 
aneMtloiiH  of  fact,  i^hen  of  rlgplit. 

Whore  a  party  is  entitled  by  the  constitution,  or  by  express 
provision  of  hiw,  to  a  trial  by  jury,  of  one  or  more  issues  of 
fact,  in  an  action  not  specified  in  section  nine  hundred  and  sixty- 
ci^ht  of  this  act,  he  may  apply,  upon  notice,  to  the  court  for  an 
order,  directing  all  the  questions  arising  upon  those  issues,  to  be 
distinctly  and  plainly  stated  for  trial  accordingly.  Upon  the 
hearing  of  the  application,  the  court  must  cause  the  issues,  to 
the  trial  of  which  by  a  jury  the  party  is  entitled,  to  be  distinctly 
and  plainly  stated.  The  subsequent  proceedings  are  the  same, 
as  where  questlcuis  arising  up<m  the  issues,  are  stated  for  trial 
by  a  jury,  in  a  case  where  neither  party  can,  as  of  right,  require 
such  a  trial:  except  that  the  finding  of  the  jury  upon  such  ques- 
tions so  stated,  is  conclusive  in  the  action  unless  the  verdict  is 
set  aside,  or  a  new  trial  is  granted. 

L.    1802.   cU.    ISS.    Sec   Rule  31. 

S   071.   [Am*d,   1877.]      Id.(   when    dlncretlonary. 

In  an  action,  where  a  party  is  not  entitled,  as  of  right,  to  a 
trial  by  a  jury,  the  cr»urt  may.  in  its  dis<'retion,  upon  the  appli- 
cation of  either  party,  or  without  application,  diret-t  that  one 
or  more  questions  of  -  fact,  arising  upon  the  issues,  be  tried  by  a 
jury,  and  may  cause  those  questions  to  be  distinctly  and  plainly 
stated  for  trial  accordingly. 

I  072.  rAm'd,  1877.]  Trial  of  tbe  remainder  of  the 
iMMoeti. 

If  the  questions,  directed  to  be  tried  by  a  jury,  as  prescribed  in 
the  last  two  .Mcctions,  do  not  embrai-e  all  the  issues  of  fact  in  the 
ai'lion,  the  remaining  issues  of  fact  must  be  tried  by  the  court,  or 
by  a  referee. 

Subwtltute   for  part  of  Co.    Proc..    I   254. 

S   07;i.    [Added,    1007.1      Separate    trial    of    one    or    more 

iMMUeM. 

The  court  in  its  discretion  may  order  one  or  more  issues  to  be 
separately  tried  prior  to  any  trial  of  the  other  issues  iu  the  case. 
L.    1007,   ch.   520.    In  elToct   Sept.    1,    1007. 

§  074.  [Am'd,  1877.1  Connterclalm  to  be  deemed  an 
action,   within   the    forefrolnMT   MectlonH. 

Where  the  defendant  interposes  n  counterclaim,  and  thereupon 
demands  an  aflirmative  judgment  against  the  plaintiff,  the  mode 
of  trial  of  an  issue  of  fact,  arising  thereupon,  is  the  same,  as  if 
it  arose  in  an  action,  brought  by  the  defendant,  against  the  plain- 
tifT,  for  the  cau.'*e  of  action  stated  in  the  counterclaim,  and  de- 
manding the  same  judgment. 
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S   975.  Immaterial  inaaea  need  not  be  tried. 

An  issue,  the  diaposition  of  which  is  not  necessary  to  enable 
the  court  to  render  the  appropriate  judgment,  is  not  required  to 
be  tried. 

I  976.  [Am*d,  1895,  1900,  1909.]  l¥hat  lnnneis  to  be  tried 
before^    one    Jadsej    reffulatlon    of    trial    In    tbe    aapren&e 

An  i.ssue  of  law^  or  an  issue  of  fact,  triable  by  a  jury  or  by  the 
court,  must  be  tried  at  a  term  held  by  one  judge  only.  In  the 
supreme  court,  an  issue  of  fact  triable  by  jury  must  be  tried  at 
a  trial  term  thereof,  and  an  issue  of  fact  triable  by  the  court 
may  be  tried  at  a  trial  term  or  a  special  term  of  tne  supreme 
court  as  prescribed  in  the  general  rules  of  practice.  An  issue  of 
law  may  be  brought  on  and  tried  at  any  term  of  court  as  a  con- 
tested motion. 

Am*a  by  L.  1895.  ch.  046;  L.  1900.  ch.  569;  L.  1909,  ch.  4t8.  In 
:iffect    Sept,    1.    1909. 

I  977.  [Am*d.  1877,  1882,  1890,  1898,  1899,  1903,  1994, 
1907,  1999.1  Notice  of  trial  and  note  of  laiiae$  calendar 
to  be  prepared. 

At  anv  time  after  the  joinder  of  Issue,  and  at  least  fourteen 
days  before  the  commencement  of  the  term,  either  party  may 
serve  a  notice  of  trial.  The  party  serving  the  notice  must  file 
with  the  clerk  a  note  of  issue,  stating  the  title  of  the  action,  the 
names  uf  the  attorneys,  the  time  when  the  last  pleading  was 
served,  the  nature  of  the  issue,  whether  of  fact  or  of  law;  and, 
if  an  is.sue  of  fact,  whether  it  is  triable  by  jury,  or  by  the  court, 
without  a  jury,  and  the  particular  nature  of  the  same  and  the 
object  of  the  action.  The  note  of  issue  must  l)e  filed  at  least 
twelve  days  before  the  commencement  of  the  term.  The  clerk 
must  thereujMm  enter  the  cause  upon  the  calendar  according  to 
the  date  of  issue.  The  clerk  must  prepare  the  calendar  and 
have  the  necessary  copies  ready  for  distribution  at  least  five  days 
l)efore  the  commencement  of  the  term.  In  the  counties  of  New 
York,  Kings,  Queens,  Richmond,  Albany,  Erie,  Monroe,  Onon- 
daga, Schenectady  and  Westchester,  where  a  party  has  served  a 
notice  of  trial,  and  filed  a  note  of  issue,  for  a  term  at  which  the 
case  is  not  tried,  it  is  not  necessary  for  him  to  serve  a  new 
notice  of  trial,  or  file  a  new  n^te  of  issue,  for  a  succeeding  term; 
and  the  action  must  remain  on  the  calendar  until  it  is  disposed  of. 

Co.  Proc..  part  of  S  250,  a«  am'd  by  L.  1870,  cb.  431,  |  9 ;  L.  1896. 
ch.  r>65:  L.  1898.  ch.  70;  L.  1809.  cli.  18;  L,  100:i,  ch,  51;  L.  1004.  ch. 
474;  L.  1907,  ch.  211.  Am'd  by  L.  1900.  ch.  05.  Sw  also  CoiisolUlntcd 
Lav8.  tit.  Judiciary  L«w.  I  83.  Sec  ji^te  51  of  notes  of  Board  of  Statutory 
Consolidation  at  end  of  code. 

I  97.S.  [Am'd,  1877.1  Iiiiinea  bow  arranged.  Order  of 
dlMpoHltlon  at  a  Jury  term. 

The  issues  on  the  calendar  must  be  arranged  by  the  clerk  in 
the  following  order: 

1.  Issues  of  fact. 

2.  Issues  of  law. 

Where  a  jury  is  in  attendance,  the  issues  must  be  disposed  of 
in  the  same  order;  unless,  for  tlie  convenience  of  parties,  or  the 
dispatch  of  business,  the  judge  holding  the  term  otherwise  directs, 
SabsUtute  for  Co,  Proc,  %  257;  am'ts. 
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i  97t>.   Id. I    ^Tlien   a  Jury   do«M  not  atteitd. 

Where  a  jury  is  not  in  attendance,  issneH  of  law  have  a  prefer- 
ence over  issues  of  fact;  unless  the  judge  holding  the  term  other- 
wise directs. 

See  concluding  sentence  Co.  Proc.   {  255. 

$  OHO.  [Ain*d,  1877.]  either  party  may  brlnflr  luisae  to 
trial. 

Either  party,  who  has  served  the  notice,  may  bring  the  issue  to 
trial;  and,  in  the  absence  of  the  adverse  party,  unless  the  jndfje 
holding  tlie  term,  for  good  cause,  otherwise  directs,  may  proceed 
with  the  cause,  and  take  a  dismissal  of  the  complaint,  or  a  ver- 
dict, decision,  or  judgment,  as  the  case  requires.  An  inquest,  for 
want  of  an  affidavit  of  merits,  cannot  be  taken  where  the  answer 
is  verified. 

Co.   Proc.,   $  238,   am'd ;   L.    187G,  cU.   431,   S   10.    See  Rule  28. 

§  961.  l^'hat  papem  to  be  farnlalied  on  trial,  and  by 
fvbom. 

Where  the  issue  is  brought  to  trial  by  the  plaintiff,  he  must 
furnish  the  court  with  coi)ics  of  the  sunmions  and  pleadings,  and 
of  the  offer,  if  any  has  been  made.  Where  the  issue  is  brought 
to  trial  by  the  defendant,  and  the  plaintiff  does  not  furnish  those 
papers,  they  must  be  furnished  by  the  defendant. 

O.  Proc.,   S  259.  am'd.    See  Bule  19. 
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JkMTiCIM  SBOOHD. 

The  place  of  trial. 

lee.  M2.  Certain  ictions  to  be  tried,  where  the  rabject  thereof  is  ittiutad. 
•S8.  Other  actioosp  where  the  cause  thereof  arose. 
084.  Other  actions,  according  to  the  residence  of  the  parties. 
9&.  Place  of  trial,  if  proper  county  not  desiKQated. 
•86.  Defendant  may  demand  change;   proceedings  thereapon. 
1H)7.  When  court  may  change  the  place  of  trial. 
968.  Effect  of  changing  the  place  of  trial. 
9S&.  Effect  of  order  changing  place  of  trial. 
w6.  Issues  of  law,   where  triable. 
9B1.  This  article  applicable  only  to  the  supreme  court. 

i  ftSSI.  CertAln  Actloaa  to  be  tried»  wbere  tbe  siibleot 
tbcreof  la  flltnated. 

£ach  of  the  following  actions  must  be  tried  in  the  county, 
in  which  the  subject  of  the  action,  or  some  part  thereof,  is  situ- 
ated: an  action  of  ejectment;  for  the  partition  of  real  property; 
for  dower;  to  foreclose  a  mortgage  upon  real  property,  or  upon  a 
chattel  real;  to  compel  the  determination  of  a  claim  to  real  prop- 
erty; for  waste;  for  a  nuisance;  or  to  procure  a  judgment,  direct- 
ing a  conveyance  of  real  property;  and  every  other  action  to  re- 
cover, or  to  procure  a  judgment,  establishing,  determining,  defin- 
ing, forfeiting,  annulling,  or  otherwise  affecting,  an  estate,  right, 
title,  lien,  or  other  interest,  in  real  property,  or  a  chattel  real. 
But  where  all  the  real  property,  to  which  the  action  relates,  is 
situated  without  the  State,  the  action  must  be  tried,  as  prescribed 
in  section  984  of  this  act. 
Sabstltnte  for  part  of  Co.  Proc.,  i  123. 

i  083.  [Am*d,  1877.]  Other  *etioms,  where  the  e»«ee 
thereof  arose. 

An  action,  for  either  of  the  following  causes,  must  be  tried  in 
the  county,  where  the  cause  of  action,  or  some  part  thereof,  arose: 

1.  To  recover  a  penalty  or  forfeiture,  imposed  by  statute,  ex- 
cept that,  where  the  offence,  for  which  it  is  imposed,  was  com* 
mitted  on  a  lake,  river,  or  other  stream  of  water,  situated  in  two 
or  more  counties,  the  action  may  be  tried  in  any  county,  border- 
ing on  the  lake,  riyer,  or  stream,  and  opposite  to  the  place  where 
the  offence  was  committed.  But  in  an  action  where  the  people  of 
the  State  are  a  i>arty  to  recover  a  penalty  for  trespass  upon  the 
lands  of  the  Forest  Preserve,  the  action  may  be  tried  in  a 
county   adjoining  the  county   where  the  cause  of  action  arose. 

Last   sentence    in   effect   Sept.    1,    1880.    L.    1890.    ch.    179. 

2.  Against  a  public  officer,  or  a  person  specially  appointed  to 
execute  his  duties,  for  an  act  done,  in  virtue  of  his  office,  or  for 
an  omission  to  perform  a  duty,  incident  to  his  office;  or  against  a 
person,  who,  by  the  command  or  in  the  aid  of  a  public  officer,  has 
done  any  thing  touching  his  duties. 

S.  To  recover  a  chattel  distrained,  or  damages  for  distraining 
a  chatteL 

I  984.  Other  Aettona,  aeeordlnv  to  the  residence  of  the 
parti  ea. 

An  action,  not  specified  in  the  last  two  sections,  must  be  tried 
in  the  county,  in  which  one  of  the  parties  resided,  at  the  com- 
mencement thereof.  If  neither  of  thr  pfirtiog  then  resided  in  the 
State,  it  may  be  tried  in  any  county,  which  the  plaintiff  desig- 
nates, for  that  purpose,  in  the  title  of  the  complaint. 
Oi.  Pr#e.,  I  125.  ^^ 
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§  OMk    Plaee  of  trial.  If  proper  county  not  dealarnated. 

If  the  county,  designated  in  the  complaint,  as  the  place  of  trial, 
is  not  the  proper  county,  the  action  may  notwithstanding  be  triecT 
therein;  unless  the  place  of  trial  is  changed  to  the  proper  county^ 
upon  the  demand  of  the  defendant,  followed  by  the  consent  of  the 
plaintiff,  or  the  order  of  the  court. 

Subatltute  for  Ck).  Proc.,   part  of  S  120. 

S  986.  Defendant  may  demand  change;  proeeedlns« 
thereupon. 

Where  the  defendant  demands  that  the  action  be  tried  in  the 
proper  county,  his  attorney  must  serve  upon  the  plaintifiTs  attor- 
ney, with  the  answer,  or  before  service  of  the  answer,  a  written 
demand  accordingly.  The  demand  must  specify  the  county, 
where  the  defendant  requires  the  action  to  be  tried.  If  the  plain- 
tiff's attorney  does  not  serve  his  written  consent  to  the  change,  as 
proposed  by  the  defendant,  within  five  days  after  service  of  the 
demand,  the  defendant's  attorney  may,  within  ten  days  there- 
after, serve  notice  of  a  motion  to  change  the  place  of  trial. 

Id.    8m  Bal9  48. 

S  987.    IVlien  court  may  cKanare  the  place  of  trial. 

The  court  may,  by  order,  change  the  place  of  trial,  in  either  of 
the  following  cases: 

1.  Where  the  county,  designated  for  that  purpose  in  the  com- 
plaint, is  not  the  proper  county. 

2.  Where  there  is  reason  to  believe,  that  an  impartial  trial  can- 
not be  had  in  the  proper  county. 

3.  Where  the  convenience  of  witnesses,  and  the  ends  of  jus- 
tice, will  be  promoted  by  the  change. 

Co.   Proc.,   part  of  f  126. 

§  988.  [Am'd,  1877.]  ElKeet  ok  ehanarlns  the  place  of 
trial. 

Where  the  place  of  trial  is  changed  to  another  county,  the 
subsequent  proceedings  shall  be  had  in  the  county  to  which  the 
change  is  made,  the  same  as  if  it  had  been  designated  in  the 
complaint,  as  the  place  of  trial;  except  as  otherwise  directed 
by  the  court,  or  provided  by  the  written  consent  of  the  parties, 
filed  with  the  clerk.  And  the  clerk  of  the  county,  from  which  it 
is  changed,  must  forthwith  deliver  to  the  clerk  of  the  county^ 
to  which  it  is  changed,  all  papers  filed  in  the  action,  and  certified 
copies  of  all  minutes  and  entries  relating  thereto,  which  must 
be  filed,  entered,  or  recorded,  as  the  case  requires,  in  the  oflBce 
of  the  last  named  clerk. 

Id.,  1  126,  last  sentence,  am'd.   Se«  Rule  2. 

fi  089.  [Am'd,  1877.]  Kffeet  of  order  channrlair  place  of 
trial. 

An  order  to  change  the  place  of  trial  takes  effect,  upon  the 
entry  thereof,  in  the  oflice  of  the  clerk  of  the  county,  from  which 
the  place  of  trial  is  changed.  But  for  the  purposes  of  the  place 
of  hearing  a  motion  to  set  it  aside,  or  an  appeal  therefrom,  the 
place  of  trial  is  deemed  unchanged. 

fi  990.     CAm*d,  1879.]      Immiics  of  law,  where  triable^ 

An  Issue  of  law  may  be  tried  in  any  county  within  the  Judicial 
district  embracing  the  county  Avhorein  the  action  is  triaDle;  but 
after  the  trial,  the  decision  and  all  other  papers  relating  to  the 
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trial  must  be  filed,  and  the  judgment  rendered  must  be  entered, 
in  the  last  named  county. 

I    981.     Thin    article    applicable    only    to    the    •apreme 
e«imrt. 

This  article  is  applicable  to  an  action  in  the  supreme  court 
only. 
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artioijB  third. 

Exceptums,  case,  and  motions  for  a  new  trial. 

8m.    992.    What  rulings  may  be  excepted  to* 
99S.    Deolalon  of  the  court  or  referee. 
994.  When  and  bow  exoeptlont  may  be  Uken,  after  clow  of  trial  by 

court  er  referee. 
906.  Id.,   during  the  trial,   or  upon  trial  by  Jury. 

906.  Ruling  excepted   to;    how  reviewed. 

907.  Caae,  when  necessary ;   how  made  and  settled. 
998.  When  appeal,   etc..  may  be  heard  without  a  case. 

909.  Motion    for    new    trial    upon   Judge's    minutes;    appeal    fr»m    order 
thereupon. 

1000.  When   and    how  exceptions,    taken    upon   a   Jury   trial,    beard   by 

the   appellate  division. 

1001.  Motion  for  new  trial  by  the  appellate  division,  when  trial  was  by 

court  or   referee.  ,    ^  ^ 

1002.  When    motion    for    new    trial    to    be   made    at    special   term.    Re- 

strictions thereupon.  ^         ^      ^ 

1008.  Application  of   this  article  to  trials  of  specific  questions  by  Jury; 

si)eclnl  provisions  applicable   thereto. 
1004.  Motion    for    new    hearing,    after    trial   of   specific    questions   by    a 

referee.  .  ^  .  . 

1006.  Final    Judgment,    etc.,    not    stayed,    by    motion    for    a    new   trtol. 

Motion  may  be  heard  afterwards. 

1006.  When  exception  not  to  prejudice  motion  for  new  trial. 

1007.  Notes  of  stenographer  may  be  treated  as  minutes  of  the  Jadis. 

I  992.  IVlifltt  rvllnars  may  be  ezeepted  t«. 

An  exception  may  be  taken  to  the  ruling  of  the  court  or  of 
a  referee,  upon  a  question  of  law,  arising  upon  the  trial  of  an 
issue  of  fact.  Except  as  prescribed  in  section  1180  of  this  act. 
an  exception  cannot  be  taken  to  a  ruling,  upon  a  question  of 
fact.  For  the  purposes  of  this  article,  a  trial  by  a  jury  is 
regarded  as  continuing,  until  the  verdict  is  rendered. 

I  903.  [Added,  1903.]    Declalon  of  the  court  or  referee. 

Upon  the  trial  of  an  issue  of  fact  by  a  referee  or  by  a  court 
without  a  jury,  a  finding  of  fact  without  any  evidence  tending 
to  sustain  it,  is  a  ruling  upon  a  qnestion  of  law  within  the 
meaning  of  the  last  section.  The  appellate  division  of  the  su- 
preme court  shall,  on  appeal  from  a  judgment  entered  on  the 
report  of  a  referee,  or  the  decision  of  a  court  on  such  trial, 
review  all  questions  of  fact  and  of  law,  and  may  either  modify 
or  affirm  the  judgment  or  order  appealed  from,  award  a  new 
trial,  or  grant  to  either  party  the  judgment  which  the  facts 
warrant. 

L.  1003,  ch.  85.   See  |  1022. 

f  994.  IVlieit  and  ho^v  exceptloiui  niflty  be  taken,  after 
clone  of  trial  by  court  or  referee. 

Where  an  issue  of  fact  is  tried  by  a  referee,  or  by  the  court, 
without  a  jury,  an  exception  to  a  ruling,  upon  a  question  of  law, 
made  after  the  cause  is  finally  submitted  must  be  taken,  by 
filing  a  notice  of  the  exception  in  the  clerk's  office,  and  serving 
a  copy  thereof  upon  the  attorney  for  the  adverse  party.  The 
exception  may  be  so  taken,  at  any  time  before  the  expiration  of 
ten  days  after  service,  upon  the  attorney  for  the  exceptant,  of  a 
copy  of  the  decision  of  the  court,  or  roport  of  the  referee,  and  a 
written  notice  of  the  entry  of  judcmont  thereupon.  If  the  notice 
of  exception  is  fik»d  iM'fore  the  entry  of  final  judgment,  it  must 
be  insertetl  in  the  judgment-roll;  if  afterwards,  it  must  be  an- 
nexed to  the  judgment-roll.    In  either  case,  it  constitutes  a  part 
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of  the  papers,  upon  which  an  appeal  from  the  Jndgment  maat  he 
heard. 
Parts  of  Co.  Prpe.,  fS  268  and  272,  modified  and  am*d.    See  |  908. 

I  SOS.  Id.  I  dnrlns  the  trial,  or  upon  trial  by  Jnry. 

In  any  other  case,  an  exception  must  be  taken,  at  the  time 
when  the  ruling  is  made,  unless  it  is  taken  to  the  charge  given 
to  the  jury;  in  which  case,  it  must  be  taken  before  the  jury  have 
rendered  their  verdict.  It  must,  at  the  time  when  it  is  taken, 
be  reduced  to  writing  by  the  exceptant,  or  entered  in  the  minutes. 

From  2  R.  S.  422,  5  73.  and  Id..  |  74,  as  modified  by  Go.  Proc.,  |  264,  am'd. 

S  996.  Ralln*  excepted  toj  lio-vr  reviewed. 

A  ruling,  to  which  an  exception  is  taken,  as  prescribed  in  the 
last  four  sections,  can  be  reviewed  only  upon  an  appeal  from  the 
jadg:ment,  rendered  after  the  trial;  except  in  a  case,  where  it  is 
expressly  prescribed  by  law,  that  a  motion  for  a  new  trial  may 
be  made  thereupon. 

I  0»7.  [Am'd,  189S.]  Ca«e»  when  neceaMuryi  how  aaade 
and  aettled. 

When  a  party  intends  to  appeal  from  a  judgment,  rendered 
after  the  trial  of  an  issue  of  fact,  or  to  move  for  a  new  trial  of 
such  an  issue,  he  must,  except  as  otherwise  prescribed  by  law, 
make  a  case,  and  procure  the  same  to  be  settled  and  signed,  by 
the  jndge,  justice  or  the  referee,  by  or  before  whom  the  action 
was  tried,  as  prescribed  in  the  general  rules  of  practice;  or,  in 
a  case  of  the  death  or  disability  of  the  judge,  justice  or  referee, 
in  such  manner  as  the  court  directs.  The  case  must  contain  so 
much  of  the  evidence,  and  other  proceedings  upon  the  trial,  as 
is  material  to  the  questions  to  be  raised  thereby,  and  also  the 
exceptions  taken  by  the  party  making  the  case;  (and  in  a  case 
where  a  special  question  is  submitted  to  the  jury,  or  the  jury 
hare  assessed  damages,  such  exceptions  taken  by  any  party  to 
the  action  as  shall  be  necessary  to  determine  whether  there 
should  be  a  new  trial  in  case  the  judgment  should  be  reversed). 
If  it  afterwards  becomes  necessary  to  separate  the  exceptions, 
the  separation  may  be  made,  and  the  exceptions  may  be  stated, 
with  so  much  of  the  evidence  and  other  proceedings,  as  is 
material  to  the  questions  raised  by  them,  in  a  case,  prepared 
and  settled,  as  directed  in  the  general  rules  of  practice;  or  in 
the  absence  of  directions  therein,  by  the  court,  upon  motion. 
It  is  not  necessary  to  state,  in  a  case,  that  a  finding  upon  the 
facts,  or  a  ruling  upon  the  law,  was  made,  where  the  finding 
or  ruling  appears  in  a  referee* s  report,  or  in  the  decision  of  the 
court,  upon  a  trial  by  the  court,  without  a  jury. 

Sabfltltated  for  part  of  Co.  Proc.,  {f  264  and  208,  and  of  {  272,  with  amend- 
menta;  Ii.  1895,  ch.  946. 

I  998.  IVlien  appeal,  etc.,  maT  be  heard  without  a  caae. 

It  is  not  necessary  to  make  a  case,  for  the  purpose  of  moving 
for  a  new  trial,  upon  the  minutes  of  the  judge,  who  presided 
at  a  trial  by  a  jury;  or  upon  an  allegation  of  irregularity,  or 
surprise;  or  where  a  party  intends  to  appeal  from  a  judgment 
entered  upon  a  referee's  report,  or  a  decision  of  the  court  upon 
a  trial,  without  a  jury,  and  to  rely  only  upon  exceptions,  taken 
as  prescribed  in  section  994  of  this  act. 
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S  9d9.  [Am'd,  1889.]  Motion  for  new  trial  npon  Indare** 
mlnateiii  appea.1  front  order  tkerenpon. 

The  judge,  presiding  at  a  trial  by  a  jury,  may,  in  his  diBcrction, 
entertain  a  motion,  made  upon  his  minutes,  at  the  same  term,  to 
set  aside  the  verdict  or  a  direction  dismissing  the  complaint  and 
grant  a  new  trial  upon  exceptions;  or  because  the  verdict  is  for 
excessive  or  insufiicient  damages,  or  otherwise  contrary  to  the 
evidence;  or  contrary  to  law.  If  an  appeal  is  taken  from  the  or- 
der, made  upon  the  motion,  it  must  be  heard  upon  a  case  pre- 
pared and  settled  in  the  usual  manner. 

Co.  Proc.,  part  of  $  2G4,  am'd.    See  {  1003,  post. 

S  lOOO.  [Am*d,  1895.]  IVhen  and  liow  exceptions,  taken 
npon  a  Jury  trial,  heard  by  the  appellate  division. 

Ijpon  the  application  of  a  party  who  has  taken  one  or  more 
exceptions,  the  judge,  presiding  at  a  trial  by  jury,  may,  in  his 
discretion,  at  any  time  during  the  same  term,  direct  an  order 
to  be  entered,  that  the  exceptions  so  taken  be  heard,  in  the  first 
instance,  by  the  appellate  division  of  the  supreme  court;  and 
that  judgment  be  suspended,  in  the  mean  time.  At  any  time 
before  the  hearing  of  the  exceptions,  the  order  may  be  revoked 
or  modified,  upon  notice,  in  court  or  out  of  court,  by  the  jud^re 
who  made  it;  or  it  may  be  set  aside  for  irregularity,  by  the 
court,  at  any  term  thereof.  Unless  it  is  so  revoked  or  set  aside, 
the  exceptions  must  be  heard  upon  a  motion  for  a  new  trial, 
which  must  be  decided  by  the  appellate  division.  The  motion  is 
deemed  to  have  been  made,  when  the  order  was  granted;  and 
either  party  may  notice  it  for  hearing  at  a  term  of  the  appellate 
division,  upon  the  exceptions. 

L.  18d5,  ch.  046. 

I  lOOl.  [Am'd,  1895.]  Motion  for  new  trial  by  the  appel- 
late dlvliilon,  when  trial  vran  by  court  or  referee. 

Where  the  decision  or  report,  rendered  upon  the  trial  of  an 
issue  of  fact  by  the  court,  without  a  jury,  or  by  a  referee, 
directs  an  interlocutory  judgment  to  be  entered;  and  further 
proceedings  must  be  taken,  before  the  court,  or  a  judge  thereof, 
or  a  referee,  before  a  final  judgment  can  be  entered,  a  motion 
for  a  new  trial,  upon  one  or  more  exceptions,  may  be  made  at 
a  term  of  the  appellate  division  of  the  supreme  court,  after  the 
entry  of  the  interlocutory  judgment,  and  before  the  commence- 
ment of  the  hearing  directed  therein.  The  time  within  which  | 
the  party  must  except,  for  that  purpose,  to  a  ruling  of  law,  made, 
upon  such  a  trial,  by  the  judge  or  the  referee,  after  the  close  of 
the  testimony,  is  ten  days  after  service  of  a  copy  of  the  decision 
or  report,  and  notice  of  the  entry  of  the  interlocutory  judgment 
thereupon. 

L.  1895.  cb.  946. 

8  1002.  "When  motion  for  ne^r  trial  to  be  made  at  spe- 
cial term.     Restrictions  thereupon. 

In  a  case,  not  specified  in  the  last  three  sections,  a  motion  for 
a  new  trial  must,  in  the  first  instance,  be  heard  and  decided  at 
the  special  term.  But  where  it  is  founded  upon  an  allegation  of 
error,  in  a  finding  of  fact,  or  ruling  upon  the  law,  made  by  the 
judge  upon  the  trial,  it  cannot  be  made  unless  notice  therefor 
be  given  before  the  expiration  of  the  time  within  which  an 
appeal  can  be  taken  from  the  judgment,  and  it  cannot  be  heard 
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at  a  special  term  held  by  another  judge;  unless  the  judge,  who 
presided  at  the  trial,  is  dead,  or  his  temi  of  office  has  expired, 
or  he  is  disqualified  for  any  reason,  or  he  specially  directs  the 
motion  to  be  heard  before  another  judge.  And  a  trial  by  a 
referee  cannot  be  reviewed,  by  a  motion  for  a  new  trial,  founded 
upon  such  an  allegation,  except  in  a  case  specified  in  the  last 
section. 

%  IOCS.  [Ani'd,  389S.]  AppllcRtlon  of  thU  article  to  trlalu 
of  specific  anentlona  by  Jury)  apeclal  provlalona  applica- 
ble tbereto. 

The  provisions  of  this  article,  relating  to  the  proceedings  to 
review  a  trial  by  a  jury,  are  applicable  to  the  trial,  by  a  jury, 
of  one  or  more  specific  questions  of  fact,  arising  upon  the  issues, 
in  an  action  triable  by  the  court.  But,  except  in  a  case  specified 
in  section  970  of  this  act,  a  new  trial  may  be  granted,  as  to  some 
of  the  questions  so  tried,  and  refused  as  to  the  others;  and  an 
error,  in  the  admission  or  exclusion  of  evidence,  or  in  any  other 
ruling  or  direction  of  the  judge,  upon  the  trial,  may,  in  the  dis- 
cretion of  the  court  which  reviews  it,  be  disregarded,  if  that 
court  is  of  opinion,  that  substantial  justice  does  not  require  that 
a  new  trial  should  be  granted.  Where  the  judge,  who  presided 
at  the  trial,  neither  entertains  a  motion  for  a  new  trial,  nor 
directs  exceptions,  taken  at  the  trial,  to  be  heard  at  a  term  of 
the  appellate  division  of  the  supreme  court,  a  motion  for  a  new 
trial  can  be  mad,e  only  at  the  term,  where  the  motion  for  final 
judgment  is  made,  or  the  remaining  issues  of  fact  are  tried,  as 
the  case  requires. 

L.  1896,  ch.  040.    See  ante,  S  990. 

i  1004.  Motion  for  new  bearlnar,  after  trial  of  apeelllc 
qneatlona  by  a  referee. 

In  an  action  triable  by  the  court,  where  a  reference  has  be,en 
made,  to  report  upon  one  or  more  specific  questions  of  fact, 
involved  in  the  issue,  a  motion  for  a  new  hearing  may  be  made 
at  a  special  term,  at  any  time  before  the  hearing  of  a  motion 
for  final  judgment,  or  the  trial  of  the  remaining  issues  of  fact. 
The  motion  must  be  made  upon  affidavits,  unless  the  court,  or 
a  judge  thereof,  directs  a  case  to  be  prepared  and  settled. 

9  1005.  Final  Jndsrment,  etc.,  not  stayed,  by  motion  for 
a  ne^r  trial.     Motion  niay  be  beard  afterwards. 

The  entry  of  final  judgment,  and  the  subsequent  proceedings 
to  collect  or  otherwise  enforce  it,  are  not  stayed  by  an  exception, 
the  preparation  or  settlement  of  a  case,  or  a  motion  for  a  new 
trial,  unless  an  order  for  such  a  stay  is  procured  and  served; 
and  the  entry,  collection,  or  other  enforcement  of  a  judgment 
does  not  prejudice  a  subsequent  motion  for  a  new  trial.  Where 
a  new  trial  is  granted,  the  court  may  direct  and  enforce  restitu- 
tion, as  where  a  judgment  is  reversed  upon  appeal. 

L.  1832,  cb.  128,  |  1   (4  Edm.  520),  am'd. 

I  1006.  'Wben  exception  not  to  prejudice  motion  for  new 
trial. 

The  taking  of  an  exception,  upon  a  trial  by  a  jury,  or  the  state- 
ment th,ereof  in  a  case,  as  prescribed  in  this  article,  does  not 
prejudice  a  motion  for  a  new  trial,  on  the  ground  that  the  ver- 
dict was  contrary  to  evidence;  but  such  a  motion  may  be  made, 
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before  or  after  the  heariug  of  the  exception;  or,  in  the  discretion 
of  the  court  Ix^fore  which  the  exception  is  board,  at  the  time 
of  the  hearing. 

2   K.   S.   4'2'2,    i   7G    (2  Edin.   410),   am'd. 

i  1007.  rAm'd  ]KM»,  1HS4,  UHMK]  Notes  of  HtenoirrRpltor 
niuy  be  treated  um  mlnuten  of  tlie  JU4lKe. 

The  notes  of  an  official  stenographer,  or  assistant-stenographer, 
talveii  at  a  trial,  when  written  out  at  length,  umy  be  treated,  in 
the  discretion  of  the  judge,  as  minutes  of  the  judge  upon  the 
trial,  for  the  purposes  of  this  article. 

Sfo  ii  S3-S7.  ante.  AmM  by  L.  190U,  oh.  Go.  AUo  imrtly  roiiealcd  bj 
L.  liM)U,  cli.  :;5.  SiH>  CiMisiiUtlaUHl  I^ws,  tit.  Judiciary  I^w,  f  3U5.  Si<e 
uut«  52   of  iiutt:H  uC   Uuard   uC   Statutory  Cousulidatiuu  ut  cud  ot  code. 
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TITLE  II. 
Trials  without  a  jury. 

Sac.  1006.  If  trial  by  inrj  walred,  action  mast  be  tried  by  the  oMrt. 
1000.  Trial    b/  Jaiy;   bow   waived. 

1010.  Decision  npon  trial  by   tbe  court,   when   to  be  filed;   conaaqneBoa 

of  fallare. 

1011.  Reference  by  consent;  when  end  how  made. 

1012.  Qualification  of  the  last  section. 

1018.  Compulsory  reference  for  the  trial  of  Issues ;  In  what  cases  It  may 
be  made. 

1014.  Proceedings  where  the  reference  Is  for  trial  of  part  of  the  issoea. 
1016.  Compulsory  reference  npon  questions  Incidentally  arising. 

1016.  Keferee  to  be  sworn. 

1017.  Witnesses  may  be  subpoenaed. 

1018.  General  powers  of  a  referee    upon  a  trial. 

1015.  Referee's  rejwrt;   when  to  he  made;  consequence  of  failure. 

1020.  Iiouble  or  other  increased  damngos. 

1021.  Decision  of  court  or  report  of  referee,  upon  trial  of  demorrar. 

1022.  Id.;  upon  trial  of  the  whole  issue  of  fact. 

1(»23.   Parties    may     require    court     or    referee     to    determine    particular 
queRtions. 

1024.  Qualiflcatlona  of  a  referee. 

1025.  SeTeral  referees  may  be  appointed. 

1096.  Proeeedinih*  regulated  where  there  are  seyeral  reforeea. 

S  1O06.  [Am*d,  1877.]  If  trial  by  Jnry  waived,  action 
miaat   b«  tried  by  the  cotirt. 

In  an  action  triable  by  a  jury,  if  the  partlog  waive  the  trial, 
by  a  jury,  of  the  issue*  of  fact,  the  action  must  be  tried  by  tbe 
court,  without  a  jury;  unless  a  reference  is  directed,  in  a  case 
prescribed  by  law.  (1)  But  such  an  action,  other  than  to  recover 
damages  for  breach  of  a  contract,  cannot  be  tried  by  the  court, 
without  a  jury,  unless  the  judge,  presiding  at  the  term  where  it 
18  brought  on  for  trial,  assents  to  such  a  trial.  (2)  His  refusal 
■o  to  assent  annuls  a  waiver,  made  as  prescribed  in  subdivision 
second,  third,  or  fourth  of  the  next  section. 

a)  CorreapoDda  to  Co.  Proc,  {(  263,  2M.    (2)  From  Co.  Proc.,  «  206. 

I  lOOO.  Trial  by  Jaryi  bow  waived. 

A  party  may  waive  his  right  to  the  trial  of  the  issue  of  fact, 
by  a  jury,  in  any  of  the  following  modes: 

1.  By  failing  to  appear  at  the  trial. 

2.  By  filing  with  the  clerk  a  written  waiver,  signed  by  the 
attorney  for  the  party. 

3.  By  an  oral  consent  in  open  court,  entered  in  the  minutes. 

4.  By  moving  the  trial  of  the  action,  without  a  jury,  or,  if 
^he  adverse  party  so  moves  it,  by  failing  to  claim  a  trial  by  a 
jury,  before  the  production  of  any  evidence  upon  the  trial. 

Co.  Proc.,   remainder  of  9  286,   am'd. 

§  1010.  Declalon  apon  trial  by  tbe  court,  wben  to  be 
flledi  conneaveiiee  of  failure. 

L^pon  a  trial,  by  the  court,  of  an  issue  of  fact  or  of  law, 
its  decision,  in  writing,  must  be  filed,  in  the  clerk's  office,  within 
twenty  days  after  the  final  adjournment  of  the  term,  where  the 
Issue  was  tried.  If  It  is  not  so  filed,  either  party  may  move,  at 
a  special  term,  for  a  new  trial  upon  that  ground.  If  the  decision 
has  not  been  filed,  when  the  motion  is  heard,  the  court  must 
make  an  order  for  a  new  trial,  either  absolutely,  or  unless  it  is 

•  Brvor  in  engrossing  for     "  issuas," 
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filed.  withiB  a  time  specified  in  the  order.     If  an  order  for  m 
new  trial  is  made,  or  a  eoutingent  order  for  a  new  trial  becomes 
absolute,  the  costs  of  the  former  trial  abide  the  event. 
Oo.  Proc.,  part  of  (  207,  am*d. 

8  1011.  [Am'd,  1870.]  Reference  by  consent)  when  anA 
hOTT  made. 

Except  iu  a  case  specified  in  the  next  section,  the  whole  issue, 
or  any  of  the  issues  in  an  action,  either  of  fact  or  of  law,  must 
be  referred,  upon  the  consent  of  the  parties,  manifested  by  * 
written  stipulation,  signed  by  their  attorneys,  and  filed  with  the 
clerk.  Where  the  stipulation  does  not  name  the  referee,  ne  may* 
be  designated  by  the  court,  on  motion  of  either  party.  Where 
the  stipulation  names  the  referee,  the  clerk  must  enter  an  order, 
of  course,  referring  the  issue  or  issues  for  trial,  to  that  person 
only.  If  the  referee  named  in  a  stipulation  refuses  to  serre, 
or  if  a  new  trial  of  an  action  tried  by  a  referee  so  named  is 
granted,  the  court  must  appoint  another  referee,  unleas  the  stiim^ 
lation  expressly  provides  otherwise. 

M.,  S  270,  and  part  of  {  273,  with  amexidineiit. 

I  lOlS.   [Am'd,  1898.]    dnallflcatfon  of  Cike  mat  aeeaoB. 

But  a  reference  shall  not  be  made,  of  /course,  npon  the  conr 
sent  of  the  parties,  in  an  action  to  annul  the  marriage^  or  for  a 
divorce  or  a  separation;  or  an  action  against  a  corporation,  to  ob- 
tain a  dissolution  thereof,  the  appointment  of  a  receiver  of  its 
property,  or  the  distribution  of  its  property,  unless  it  is  brought 
by  the  attorney-general;  or  an  action  wherein  a  defendant,  to  be 
affected  by  the  result  of  the  trial,  is  an  infant.  In  a  case  speci- 
fied in  this  section,  whore  the  parties  consent  to  a  reference,  the 
court  may,  in  its  discretion,  grant  or  refuse  a  reference;  and, 
where  a  reference  is  granted,  the  court  must  designate  the  referee, 
tf  the  referee,  thus  designated,  refuses  tx>  serve,  or  if  a  new  trial 
of  an  action  tried  by  a  referee,  so  designated,  M  igranted,  the 
court  must,  upon  the  application  of  either  party,  appoint  another 
referee. 
U..  •  97S;  L.  1898.  eh.  817.    Id  effect  Sept.  1.  188S.    8m  B«to  m. 

8  1013.  Compiilsory  reference  for  tbe  trial  of  iasncsf  fea 
^rl&at  cases  It  may  be  made. 

The  court  may,  of  its  o%vn  motion,  or  upon  the  application  of 
either  party,  without  the  consent  of  the  other,  direct  a  trial  of 
the  issues  of  fact,  by  a  referee,  where  the  trial  will  require  ths 
pxamination  of  a  long  account,  on  either  side,  and  will  not 
require  the  decision  of  difficult  questions  of  law.  In  an  action, 
triable  by  tlu'  court,  without  a  jury,  a  reference  may  be  made, 
as  prescribed  ir  this  section,  to  decide  the  whole  issue,  or  any 
of  the  issues;  oi  to  report  the  referee's  finding,  upon  one  or  more 
specific  questions  of  fact,  involved  in  the  issue. 

Id.,  part  of  I  271.  am'd. 

am>U«a  t»  Oty  court  of  New  York.  L.  1886,  Oh.  8M.  I  8. 

9  1014.  ProoeedlnffTS  Trhere  the  reference  la  fo*  tvftal  9t 
part  of  the  Issncn. 

Where  a  reference  is  made,  ah  firescribed  in  the  last  section, 
to  report  upon  a  spiMMfir  question  of  fact,  involved  in  the  issue, 
and  the  determination  of  one  or  more  other  issues  is  necessary, 
in  order  to  enable  the  court  to  render  judgment,  they  must  be 
tried,  either  before  or  after  the  filing  of  the  report,  as  the  court 
directs,  and  either  by  a  jury,  or  by  the  court,  without  a  jury, 
as  the  case  requires.  Where  they  are  tried  by  a  jury,  appliaation 
for  judgment  must  be  made  upon  the  verdict  aaa  the  report 
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f  XOIB.  Compulsory  referemoe  mpon  ««eati9aa  iB«i«ent- 
Ally  arislnar. 

The  court  may  likewibe,  of  its  own  motion,  or  upon  the  appli- 
catkm  of  either  party,  without  the  consent  of  the  other,  direct  a 
reference  to  take  an  account,  and  report  to  the  court  thereon, 
cither  with  or  without  the  testimony,  after  interlocutory  or  final 
jndiTxnent,  or  where  it  is  necessary  to  do  so,  for  the  information 
of  the  court;  and  also  to  determine  and  report  upon  a  question 
of  fact,  arising  in  any  stage  of  the  action,  upon  a  motion,  or 
otherwise,  except  upon  the  pleadings. 
0».  Pne..  i  871.  rabd.  2  and  3.     See  §  12S2,  post. 

I  XOIC    Referee  to  be  sworn. 

▲  referee,  appointed  as  prescribed  in  either  of  the  foregoing 
sections  of  this  title,  must,  before  proceeding  to  hear  the  testi- 
mony, be  sworn  faithfully  and  fairly  to  try  the  issues,  or  to 
determine  the  questions  referred  to  him,  as  the  case  requires, 
and  to  make  a  just  and  true  report,  according  to  the  best  of  his 
understanding.  The  oath  may  be  administered  by  an  officer 
specified  in  section  842  of  this  act.  But  where  all  the  parties, 
whose  interest  will  be  affected  by  the  result,  are  of  age,  and 
present,  in  person  or  by  attorney,  they  may  expressly  waive  the 
referee's  oath.  The  waiver  may  be  made  by  written  stipulation, 
or  orally.  If  it  is  oral,  it  must  be  entered  in  the  referee's  minutes, 
a  B.  8.  S84,  5  44  (2  Bdm.  899),  am'd. 

9  lOlT.   IVltiiesses  niAy  be  snbpoeBaed. 

A  witness  may  be  subpoenaed  to  attend  before  a  referee,  ajH 
pointed  as  prescribed  in  either  of  the  foregoing  sections  of  this 
title,  to  testify,  and,  in  a  proper  case,  to  bring  with  him  a  book, 
document,  or  other  paper,  as  upon  a  trial  by  the  court. 

Id.,  I  4D,  am'd. 

8  1018.    General  poorer*  of  n  referee  npon  n  trial. 

The  trial,  by  a  referee,  of  an  issue  of  fact,  or  of  an  issue  of 
law,  must  be  brought  on  upon  like  notice,  and  conducted  in  like 
manner,  and  the  papers  to  be  furnished  tnerenpon  are  the  same, 
and  are  furnished  in  like  manner,  as  where  the  trial  is  by  the 
court,  without  a  jury.  The  referee  exercises,  upon  such  a  trial, 
the  same  i)owers  as  the  court,  to  grant  adjournments,  to  pre- 
serve order,  and  punish  the  violation  thereof.  Upon  the  trial 
of  an  issue  of  fact,  the  referee  exercises  also  the  same  power  as 
the  court,  to  allow  amendments  to  the  summons,  or  to  the 
pleadings;  to  compel  the  attendance  of  a  witness  by  attachment; 
and  to  punish  a  witness  for  a  contempt  of  court,  for  non-attend- 
ance, or  refusal  to  be  sworn,  or  to  testify.  Upon  the  trial  of 
an  issue  of  law,  the  referee-  exercises  the  same  power  as  the 
court,  to  permit  a  par^  In  fault  to  plead  anew  or  amend;  to 
direct  the  action  to  be  divided  into  two  or  more  actions;  to 
award  costs,  and  otherwise  to  dispose  of  any  question,  arising 
apon  the  decision  of  the  issue  referred  to  him.  The  powers, 
conferred  by  this  section,  are  exercised  in  like  manner,  and  upon 
like  terms,  as  similar  powers  are  exercised  by  the  court,  upon 
a  trial. 

Flrsl  three  aentencee  from  the  first  three  Bentenees  of  Co.  Proc.,  §  tttt 
W9  lewttader  Is  aew.    The  last  aentence  but  one  refers  to  {  4f7,  •■(•.> 
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i  lOlO.    [AittMt  1882.]     Referee's  reportj  wben  to  be  ) 
••nueauence  of  failure. 

Upon  the  trial,  by  a  referee,  of  an  issue  of  fact,  or  an  Usae 
of  law,  or  where  a  reference  is  made  as  prescribed  in  section 
one  thousand  and  fifteen  of  this  net,  his  written  report  must  be 
either  filed  with  the  clerk,  or  delivered  to  the  attorney  for  one 
of  the  parties,  within  sixty  days  from  the  time  when  the  cause 
or  matter  is  finally  submitted;  otherwise  either  party  may 
before  it  is  filed  or  deliyered,  serve  a  notice,  upon  the  attorney 
for  the  adverse  party,  that  he  elects  to  end  the  reference.  In 
such  a  case,  the  action  must  thenceforth  proceed,  as  il  tke 
reference  had  not  been  directed;  and  the  referee  is  not  entitled 
to  any  fees. 

Co.  Proc.,  last  seDtence  of  {  273. 

I  102M>.    Double  or  otber  Increaaed   damairea. 

Where  the*  double,  treble,  or  other  increased  damages  are 
given  by  statute,  the  decision  of  the  court,  or  the  report  of  the 
referee,  must  specify  the  sum  aw^arded  as  single  damages,  and 
direct  judgment  for  the  increased  damages. 

Sm  I  1184,  post. 

f  1021.  [Am'd,  1896.]  Decialon  of  court  or  report  of 
referee,  npon  trial  of  demnrrer. 

l^he  decision  of  the  court,  or  the  report  of  a  referee,  upon  the 
trial  of  a  demurrer,  or  upon  the  trial  of  the  issues  of  fact  or  law, 
where  a  nonsuit  is  granted,  must  direct  the  final  or  interlocutory 
judgment  to  be  entered  thereupon,  and  in  any  such  case  it  shall 
not  be  necessary  for  the  court  or  referee  to  make  any  finding 
of  fact.  Whore  it  directs  an  interlocutory  judgment,  with  leave 
to  the  party  in  fault  to  plead  anew  or  arcend,  or  permitting  the 
action  to  be  divided  into  two  or  nibre  actions,  and  no  other  issue 
remains  to  be  disposed  of,  it  may  also  direct  the  final  ludgment 
to  be  entered  if  the  party  in  fault  fails  to  comply  with  any  of 
the  directions  given  or  terms  imposed. 

Sabstltuted  for  Ck).  Proe.,  part  of  i  207;  L.  1896,  ch.  Me, 

f  1022.  [Am'd,  1895,  190.*t.]  Decialon  of  court  or  report  of 
referee  npitn  trial  of  tke  whole  laaae  of  fact. 

The  decision  of  the  court  or  the  report  of  a  referee  upon  the 
trial  of  the  whole  issues  of  fact  must  state  separately  the  facts 
found  and  the  conclusions  of  law,  and  direct  the  ju<lgment  to  be 
entered  thereon,  which  decision  so  filed  shall  form  part  of  the 
judgment  roll.  In  an  action  where  the  costs  are  in  the  discretion 
of  the  court  the  dccifyon  or  report  must  award  or  deny  coats, 
and  if  it  awards  costs  it  must  designate  the  party  to  w^hom  the 
costs  to  be  taxed  are  awarded. 

L.  1S05,  ch.  040;  L.  15)03,  ch.  83.     Spc  8  9l»3. 

f  1023.  [Added,  IWM.]  Partlea  may  reaufre  court  or 
referee  to  determine  particular  queatlona. 

Before  the  cause  is  finally  submitted  to  the  court  or  the  referee, 
or  within  such  time  afterwardt^  and  before  the  decision  or  re- 
port is  rendered,  as  the  court  or  referee  allows,  the  attorney  for 
either  party  may  submit,  in  writing,  a  statement  of  the  facts, 
which  he  deems  established  by  the  evidence,  And  of  the  rulings 


*  TbU  wora  inserted  by  error  in  e.igroMlng. 
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apon  qaestions  of  law,  which  he  desires  the  court  or  the  referee 
to  make.  The  statement  must  be  in  the  form  of  distinct  propo- 
sitions of  law,  or  of  fact,  or  both,  separately  stated;  each  of 
which  must  be  numbered,  and  so  prepared,  with  respect  to  its 
leng'tfa,  and  the  subject  and  phraseology  thereof,  that  the  court 
or  referee  may  conveniently  pass  upon  it.  At  or  before  the  time, 
when  the  decision  or  report  is  rendered,  the  court  or  the  referee 
must  note,  in  the  margin  of  the  statement,  the  manner  in  which 
each  proposition  has  been  disposed  of,  and  must  either  file,  or 
return  to  the  attorney,  the  statement  thus  noted;  but  an  omis- 
sion so  to  do  does  not  affect  the  validity  of  the  decision  or  report. 
An  exception  may  be  taken  to  a  refusal  of  the  court  or  referee  to 
find  any  request  thus  submitted. 
L.  1904,  cb.  491.     Id  effect  Sept.  1,  1904.  ^ 

i   1024.   [Am'd,  1905.]    auaUlleationa  of  *  referee. 

A  referee,  appointed  by  the  court,  must  be  free  from  all  just 
objection;  and  no  person  shall  be  so  appointed,  to  whom  all  the 
parties  object,  except  in  an  action  to  annul  a  marriage,  or  for  a 
divorce,  or  a  separation.  A  judge  cannot  be  appointed  a  referee, 
\n  an  action  brought  in  a  court,  of  which  he  is  a  judge,  except  by 
>h€  written  consent  of  the  parties;  and,  in  that  case,  he  cannot 
receive  any  compensation  as  referee.  No  person  shall  be  appointed 
a  commissioner  of  estimate  and  appraisement  in  condemnation  or 
street  opening  proceedings  or  referee,  in  the  first  or  second 
judicial  districts,  in  an  action  or  special  proceeding,  who  holds  the 
position  of  clerk,  private  secretary,  secretary,  or  stenographer  to 
any  justice  or  judge  of  a  court  of  record,  or  to  any  board  of  jus- 
tices or  judges  of  such  a  court  in  any  department  where  such 
justice  or  judge  is  engaged  in  the  discharge  of  the  duties  of  his 
office. 

Co.  Proc..  part  of  {  273;  U  1905,  ch.  436.    In  effect  Sept.  1,  1905. 

f  1025.  Sev-eral  referee*  may  be  appointed. 

Where  the  court  is  authorized  to  appoint  a  referee,  It  may,  in 
its  discretion,  appoint  either  one  or  three.  And  where  a  refer- 
ence is  made  by  consent  of  the  parties,  they  may  select  any  num- 
ber of  referees,  not  exceeding  five. 

Substitute  for  Co.  Proc.,  part  of  S  273. 

f  1020.  Proceedinara  reornlated  ^There  there  are  several 
referees. 

Where  the  reference  is  to  more  than  one  referee,  all  must  moot 
together,  and  hear  all  the  allegations  and  proofs  of  the  parties; 
but  a  majority  may  appoint  a  time  and  place  for  the  trial,  decide 
any  question  which  arises  upon  the  trial,  sign  a  report,  or  settle 
a  case.  Either  of  them  may  administer  an  oath  to  a  witness; 
and  a  majority  of  those  present,  at  a  time  and  place  appointed 
for  the  trial,  may  adjourn  the  trial  to  a  future  day. 

a  S.  &  884,  i  46  02  E<liD.  S99).       oflS 
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TITLE  III. 

Trial  Jurors,  except  in  New- York  and  ^ing^  counties;  mode 
of  selecting  them,  and  of  procuring  their  attendance. 

Article  1.  Qualifications  and  ozcmptionR  of  trial  Jurore. 

2.  Mode  of  selecting,  drawjng,  nod  procuring  the  attendance  of  trial 

Jurors,   in  onliuury  castns. 

3.  Mode  of  Htrilclng  and  procuring  a  special  Jury,  and  of  procuring  a 

for*»ipn  Jury. 

4.  Penalties   for  non-attendance. 

ARTICLG  FIRST. 

Qualifications  and  exempiiona  of  trial  jurorB, 

Sec.  1027.  QuaIlflca|iou8  of  trial  Jurors. 

1028.  Additioual  provision   reHp<>c'ting  property  quallficatloo. 

1029.  Certain  public  otHcors  disquallfled. 

1030.  IVrHons  entitled   to  claim  exemption  from  serrlce. 

1031.  Kvldence  of  exomption   In   C(>rtain  cases. 
10;J2.  When  Juror  to  lie  discharged  from  serving. 

1033.  When  Juror  to  1m*  excused  from  serving. 

1034.  Application    of    this    article,    aa    respects    New-Tork    and    Klnsa 

counties. 

If  1027-1034.  [Repealed  by  L.  1909,  oh.  35.  See  Consoli- 
dated Laws.  tit.  Judiciary  Law.  §§  502,  503,  544,  546-^48,  5aO, 
590.  600,  680.  687.1 
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ARTICL.B    SIfiCOND. 

Uode  of  selecting  J  drawing  ^  and  procuring  the  attendance  of  trial 
jurors,  in  ordin<iry  cases. 

SV>c.  10,*5."5.  Certain  town  ofBcers  to  make  lists  of  trial  Juroni. 
103G.  NamcH  of  Jiirorn  to  ha  taken   from  asttosKmeut-roU. 
1037.  Duplicate  Jury  li8t»  to   be  made  and  tiled. 
UKiH.  County   clerk   to  make  and  deiHwit  ballota. 
1031I.  County  clerk  to  destroy  old  ballots. 

1040.  Jurors   so   returned    to  serve  for  three  yean. 

1041.  Wards   of   certain    cities    to   be   couNltlerfd    towns.     Bulo    in   other 

cities. 

1042.  Wlien   and  how   many   Jurors,    for   courts   of  re(*ord,    to  be  drawn. 
I04;j.  Notice   of   drawing. 

lf»44.  SlierlfT  and  county  Jndj^e  to  attend  drawing. 

1045.  Sherltr  or  county  judge,  not  appearing,  to  lie  atraln  notified,  etc. 

1040.  Certain  offlrers   recjiiirwl  to  be  pr«'»«ent  at  drawing. 

1047.  Mode  of  drawing  Jurors ;   minute  of  drawing ;   list  to  be  delivered 

to  sheriff. 

1048.  Sheritf   to  notify  Jurors  and   make  return. 

1049.  Applicants  to  bo  funilshcti  with  copies  of  jury  lists. 

1050.  Names   of  Jurors   wiio  have  served,    to   be  krjit   in    separate  box. 
lOol.  Jurors   to  be  dra^rn   from   tliat   bux,   when    tirst   box   is  exhausted. 

1052.  A   third  Jury   box   to  l>e   kept. 

1053.  When    old    ballota    therein    to    be   destroyed    and    new    ballots    de- 

posited. 

1054.  Jurors,  when  to  be  drawn   from   third  box. 

1055.  Application  of  certain   provisions  to  trial  Jurors. 

1056.  Justice    of   supreme    court,    or    county    Judge,    may    order   drawing 

of   additional    jt-rors. 

1057.  Proceedings    upon    such    order. 

1058.  For  what  courts,  and  by  whom,  ad<11tional  Jurors  may  ho  ordered. 

1059.  HoA'  such  additi<jual  Jurors  drawn  and  notlfliMl. 
lOCO.   Power  of  county  Judge,    as  to  attendance  of  Jtirors. 
loni.   Powers  of  deputy  county  clerk,    under  this  article. 

1062.  Thla  article  not  applicable  to  New  York  and  Kings  counties. 

SI  1036-1040.  [Repealed  by  L.  1009,  ch.  85.  See  Consoli- 
dated Laws,  tit.  Judiciary  Law,  §§  500,  501,  505,  500,  508-512.] 

J  1041.  [Rejealed  by  L.  1000,  chs.  35  and  60.  kSco  Con- 
solidated Law.s  tit.  Judiciary  Law,  §  507,  See  also  Code  of 
Criminal  Proceiure,  §  220.  J 

IS  1042-1064.  [Rppcaled  by  L.  1909,  eh.  85.  See  Consoli- 
dated Law«,  tit.  Judiciary  Law,  §§  20,  513-520,  528,  530,  543, 
045.J 

i  10.%r>.  rAni'cl,  1009.1  Application  of  certain  proTUlon* 
to  trial   JnrorM. 

The  provisions  dt  title  five  of  this  chapter  apply  to  each  per- 
son notifitni  by  th«  «heriflf  as  provided  by  styctiou  five  hundred 
and  thirty-seven  of  the  judiciary  law. 

Am'd  by  L.  1000.  cha  do  and  240.  S  R4.  Also  partly  repealed  by  I..  1000. 
fh.  3.>.  See  Conaolldate*  Laws  tit.*  Jinllritry  Ijiw,  f  f>.'i7.  See  note  n3  of 
notes  of  Board  of   Statutory  ConNolidatlon   at  end  of  code. 

II  1056.10<I2.  rR<>iealed  by  L.  1900,  eh.  35.  See  Con.soli- 
dated  Laws.  tit.  JudViarv  Law,  §§  513,  527-532,  535,  538,  539, 
542,  543,  545,  565,  50),  680.1 
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article:  third. 

Mode  of  striking  and  procuring  a  special  jury ^  and  of  procuring 
a  foreign  jury. 

Sec.  1063.  What  courts  may  order  a  special  jury  to  be  struck. 

1064.  Party  obtalnlog  order  to  glre  eight  days'   notice. 

1065.  Mode  of  Btrlklog  Jury. 

1066.  Jurors  so  drawn  to  be  notified  to  attend. 

1067.  Jury  to  be  formed  as  In  other  cases. 

1068.  ProTlBion  where  clerk  or  commissioner  of  jurors  Is  interested. 

1069.  Party  applying  for  special  jury  to  pay  expenses. 

1070.  Copy  of  order  for  foreign  jury  to  be  dellyered  to  sheriff. 

1071.  Mode  of  obtaining  a  foreign  Jury. 

fi  1003.  [Am*d,  180S.]  Wbat  court*  may  order  a  speelal 
Jmry  to  be  strnck. 

Where  it  appears  to  the  court,  that  a  fair  and  impartial  trial 
of  an  issue  of  fact,  triable  by  a  jury,  joined  in  an  action,  pending 
in  the  supreme  court,  cannot  be  had  without  a  struck  jury,  or 
that  the  importance  or  intricacy  of  the  case  requires  such  a  juiy. 
the  court  must  make  an  order,  upon  notice,  directing  a  special 
jury  to  be  struck,  for  the  trial  of  the  issue.  The  order  muac 
specify  the  term,  and  it  may  specify  a  particular  day  in  the 
t«rm,  when  the  jurors  must  attend. 

2  R.  S.  418,  fi  46  (2  Edm.  436).  as  am*d  by  L.  1857,  ch.  530.  farther 
am'd;  L.   1886,  ch.  846. 

g  1004.  [Am'd,  1895.]  Party  obtaining  order  to  vlve 
elgrbt  dayn'  notice. 

Unless  the  order  specifies,  or  directs  the  officer,  who  is  to 
strike  the  ^ury,  to  fix  a  time  for  the  parties  to  attend,  the  party 
obtaining  it  must  give  at  least  eight  days*  notice  of  the  time 
when  he  will  attend,  before  the  clerk  of  the  county  in  which  the 
action  is  triable,  or,  if  it  is  triable  in  the  city  and  county  of  New- 
York,  or  the  county  of  Kings,  before  the  commissk)ner  of  jurors, 
for  the  purpose  of  haring  the  jury  struck. 

L.  1886,  ch.  846. 

S  1066.    [Am*d,  1877.]     Mode  of  strlklnK  Jury. 

At  the  time  appointed,  the  clerk,  or,  in  his  absence,  the  deputy- 
clork,  or  the  commissioner,  as  the  case  requirei.  must  attend  at 
his  office,  with  the  original  lists  or  books,  filed  or  kept  in  his  office, 
as  required  by  law,  containing  the  names  of  the  persons  who  are 
then  lia>»le  to  serve  as  trial  jurors;  and,  in  tic  presence  of  the 
parties,  or  their  attorneys  or  counsel,  must  strike  a  trial  Jury, 
as  follows: 

1.  The  clerk,  deputy -clerk,  or  commissione*,  must  select  from 
thM  lists  or  books,  the  namr?8  of  forty-eighf  persons,  whom  he 
deems  most  indifferent  between  the  partiea  and  best  qualified 
to  try  the  issue;  and  must  make  and  certify  a  list  of  those 
names. 

2.  The  party,  on  whose  application  the  spwial  jury  was  durected 
to  b»  struck,  or  his  attorney  or  counsel,  may  then  first  strike 
from  the  list  one  name;  the  adverse  pary  or  his  attorney  or 
counsel  may  then  strike  therefrom  one  nane;  and  so  alternately, 
until  each  party  has  stricken  out  twelve  rames. 

3.  If  either  party  fails  to  attend,  at  the  time  and  place  of 
striking  the  jury,  or  neglects  to  strike  out  a  name,  the  cierk, 
deputy-clerk,  or  commissioner,  must  strilc  for  him. 
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4.  The  clerk,  deputy-clerk,  or  commissioner,  must  thereupoa 
make  out  a  list  of  the  names  of  the  twenty-four  persons  not 
stricken  i/Ut,  and  mut^t  certify  that  it  is  a  correct  list  of  the  per- 
sons drawn  to  serve  as  jurors,  pursuant  to  the  order  of  the  court. 
H«'  must  immediately  deliver  the  list  so  certified,  and  a  certified 
copy  of  the  order,  to  the  sheriff  of  the  county.  If  the  list,  from 
any  ward  or  town,  cannot  be  found,  the  clerk  must  make  a  new 
list  from  the  ballots  then  in  use  for  jurors  for  that  ward  w 
town,  and  must  use  that  list,  upon  striking  the  jury,  in  place  €< 
till'  ori^nal  list. 
2  R.  S.  418,  8  48.  aB  am'd  b7  L.  1876,  ch.  60. 

S  lOO^    Jurors  so  dra-vvn  to  be  nottfled  to  attend. 

The  sheriff  must  notify  the  persons  whose  names  are  contained 

!n  the  list:  and  must  return  the  names  of  those  notified,  to  the 

term,  at  which  they  are  required  to  attend,  as  prescribed  by  law 

for  notifying  and  returning  ordinary  trial  jurors. 

Id.,  I  40.    See  L.  1868,  ch.  822,  I  36,  as  modUed  tiy  L.  1878,  cb.  166,  %  1. 

§  1067.  [Am'd,  1805.]  Jury  to  be  formed  mu  in  otker 
eaaes. 

F'rom  the  persons  so  notified  and  attending,  a  jury  must  be 
formed  for  the  trial,  and  the  issue  must  be  tried,  as  prescribed  in 
this  chapter  with  respect  to  an  ordinary  jury  trial.  The  court 
has  the  same  power  to  excuse  or  discharge  a  juror,  and  to  cause 
additional  jurors  to  be  drawn,  or  talesmen  to  attend  as  upon  aa 
ordinary  jury  trial.  But  the  court  may,  in  its  discretion,  set 
aside  an  additional  juror  so  drawn,  or  a  talesman,  upon  the  ob- 
jection of  either  party,  without  a  formal  challenge,  out  neither 
party  shall  have  more  than  two  peremptory  challenges. 

L.   1886.  ch.  946. 

§  lOeS.  [A.m>d,  1884.]  Provision  wbere  cleric  or  eom- 
missloner  «f  Jnrors  ts  Interested. 

If  it  appears  to  the  court,  to  which  an  application  for  a  special 
jury  is  made  that  the  clerk,  or  the  commissioner  of  jurors,  as 
the  case  maj  be,  is  interested  in  the  action;  or  is  related  to 
either  of  the  parties;  or  is  not  indifferent  between  them;  the 
court  must  apx>int  two  disintorested  persons  to  strike  the  jury; 
and  the  court  pay,  li^  its  discretion,  in  any  case  appoint  two  such 
persons  to  strke  such  jury.  The  persons  so  appointed  possess, 
for  the  purposes  of  the  action,  all  the  powers  conferred,  by  this 
article,  upon  thi  clerk,  or  the  commissioner  of  jurors. 

Id..  I  51;  L.  1884  ch.  460. 

9  10419.    Party  applylnar  for  special  Jnry  to  pay  expenses. 

The  expense  (f  striking  a  special  jury  must  be  paid  by  the 
party  applying  fur  it,  and  shall  not  be  taxed  in  the  costs  of  the 
action. 
Id..  8  62. 

§  lOTO.  Copy  of  order  for  forelarn  Jnry  to  be  deliveved 
to  sberlir. 

Where  an  order  lor  a  trial  by  a  foreign  jury  is  made,  a  certi- 
fied copy  thereof  nust  be  delivered  to  the  sheriff  of  the  county, 
from  which  it  is  tube  drawn;  who  must  give  notice  thereof  to 
the  clerk  of  that  coUity,  and  also,  in  the  city  and  county  of  New- 
Tork,  or  the  county  of  Kings,  to  the  commissioner  of  juron,  at 
»  a5T 
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least  twenty  days  before  the  first  day  of  the  term,  at  which  tbe 
foreign  jury  is  required  to  attend. 

2  B.  S.  410,  i  10  <2  Edm.  427). 

8  1071.    Mode  of  obtainlnar  a  forelflrn  Jury. 

The  clerk,  or,  in  the  county  of  Kings,  the  commissioner,  lo 
whom  the  notice  is  given,  must  draw  the  names  of  twenty-four 
persons,  in  the  same  manner,  and  in  presence  of  the  same  officers, 
as  prescribed  by  law,  with  respect  to  ordinary  trial  jurors;  except 
that  notice  of  the  drawing  need  not  be  published.  A  certificKl 
list  of  the  names  drawn  must  be  delivered  to  the  sheriff,  who 
must  notify  each  person  drawn,  and  make  a  return,  as  in  an 
ordinary  case. 
Id.,  I  11. 

as8 


X 


c.  10,  t.  3,  a.  4  DELINQUENT  JURORS.  M  1072-78 

article:  fourth. 

Penalties  far  wm-attendance. 

Sec  1072.  FlM  to  be  ImpoAed  for  non-attendance. 

1073.  Order  to  ibow  caate,  when  Jaror  waa  not  peraonaUy  notlfled. 

1074.  Id.;  U  defaalt  was  at  trial  term. 

1075.  Duty  of  clerk  and  sheriff. 

1076.  Proceeding  upon  retam  of  sach  order. 

1077.  Wben  proceedloga  to  cease. 

1078.  Thla  article  not  applicable  to  New-Tork  and  Kings  counties. 

if   10T»-1078.  FRepealed   by    L.    1909,    ch.    35.     See   Console 
dated  Laws,  tit.  Judiciary  Law,  §{  551-558,  590,  680.] 
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TITLE  IV. 

Trial  Jurors  in  Xew-York  and  Kings  counties;  mode  of  se* 
lecting  them,  and  of  procuring  tbeir  attendance. 

Article  1.  ProvlslooB  relating  to  trial  Jarora  In  the  city  and  coontj  of  New- 
Xork. 
2.  ProvlBlona  relating  to  trial  jnrors  In  the  coanty  of  Kings. 

JURTICLiB  FIRST. 

Provisions  relating  to  trial  jurors  in  the  dty  and  county  of  New* 

York. 

Sea.  1079.  QuAliflcatlons  of  trial  jarors. 

1080.  who  deemed  a  resident. 

1081.  Persona  exempt  from  aerYlce. 

1082.  Evidence  of  right  to  exen\ption  In  certain  cases. 

1083.  MUttary  offioem   required   to   certify  to   commlaaioner  persons  per- 

forming  full   military   duty. 

1084.  Jury  year;  length  of  jury  serrlce  required  and  allowed. 
1(^15.  When  court  may  temporarily  excuse  Juror  from  attendance. 

1086.  In  other  cases,  juror  to  be  excused  only  on  showing  certain  facte. 

1087.  Juror  applying  to  court  to  be  excused  must  produce  notice,  etc. 

1088.  Service  In  a  court  not  of  record;  when  an  excuse. 

1089.  Clerk  of  court  to  certify  to  commissioner  as  to  attendance,  excuse*. 

fines,  etc.,  of  Jurors. 

1000.  Commissioner  of  jurors   to  select  trial  Jurors;  bis  general   powers. 

1001.  Commissioner    may   appoint  assistants,    etc.;    who  may   administer 

oaths. 

1002.  All  public  officers  required  to  aid  the  commissioner. 

1003.  Expenses  of   commissioner's  office;   how   paid. 

1094.  List  of  jurors  to  be  prepared,   etc.;   commissioner  to  decide  as   te 

exemptions. 
1096.  Persons  may  he  required  to  testify  as  to  juror's  liability  to  serre. 

Penalty  for  disobedlenc«. 

1096.  Commissioner  to  return  lists  to  county  clerk;  correction  of  lists. 

1097.  Old    bnllots   to    be    destroyed    and    new    ballots    deposited;    supple- 

mental lists;   new  ballots  therefor. 

1098.  Number  of  Jurors  to  l>e  drawn  for  each  term  of  court  of  record. 

1090.  When  jurors  to  be  drawn;   what  officers  to  attend  Jury. 

1100.  Notice  of  drawing. 

1101.  Proceedings  If  officers  do  not  appear. 

1102.  When  jury  to  be  drawn  on  adjourned  day. 

1103.  Mode  of  drawing:  minute:  lists. 

1104.  Id.;  where  term  consists  of  two  or  more  parts. 

1105.  Commissioner  may  issue  notice  to  Jurors  drawn. 

1106.  Sheriff  to  notify   Jurors  and  make  return. 

1107.  Clerk  of  court  to  certify  as  to  mode  of  service. 

1108.  Court  may  order  new  panel  to  be  drawn  during  term. 

1109.  Court  of  record   to  fine  Juror  for  non-attendance;   power  to  remit 

fine. 

1110.  Juror  may  also  be  arrested  and  compelled  to  serve. 

1111.  Jurors    for    district    couits;    how    selected:    ponlshment    for    noo- 

attendance;  clerk's  duty;  penalty  for  neglect, 

1112.  Sheriff's  Jury:   how   selected,    etc. 
Ills.  Remitting  and  enforcing  Jury  fines. 
1114-1116.   fRepealed.l 

1117.  Uncollected  fines,  enforcement  of. 

1118.  C/ommissioner  to  receive  fines:  accounts  of. 

1119.  Corporation  counsel  to  prosecute,   etc. 

1120.  Penalty,  for  phvsician  giving  false  certificate. 

1121.  Persons  required  to  furnish  Informstion:  penalty  for  vefusal,  ete. 

1122.  Punishment  for  bribery  of  officer,  etc..  by  Juror  drawn. 

1123.  Id.;    for   officer   accepting   bribes,   etc. 

1124.  Id.;  for  concealing  offer  to  take  bribe,  etc. 
112B.  False  swearing;  when  perjury. 

IS  lOTO-lll.^.  f  Repealed  by  L.  1000,  oh.  .^5.  Roe  Consolidnted 
LawK,  tit.  Judiciary  Law,  §§  540,  .'>01-r.0n.  507-."i00,  (?()l-(r»0. 
Section  100.'J  is  omitted  beraii.se  .superseded  by  L.  1001,  ch.  (>02, 
§  1.  Section  1111  is  omitted  because  covered  by  Municipal 
Court  Act  (L.  1002,  ch.  580,  §  23;?).] 
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I   1114.  [Repealed,   eh.   :M3.   L.   1880.] 

I   1115.   [Repealed,   eh.   343,   h.    18SJ).] 

I   lllC  [Rei)caled,  oh.   343,   I..   1S.S!).| 

Sf   lilT-iilo.  [l{ei)ealed    by    L.   10()i>.    eh.    35.     See    Consoli- 
dated  I^aws,   tit.  Judiciary   Law.   $§   OCKMkJT.] 

ft    1120.  [Repealed    by    L.    IDOU,    ch.    88.     See    Penal     Law, 
§    1232.] 

f    1121.   [Repealc«d    by    L.    IDDD,     ch.    35.     See    Consolidated 
Law«,  tit.  Judieiary  Law,  §  51K>.J 

IS   1122-1125.   [Repealed  by  L.  ItKlO,  ch.  vS8.     See  Penal  Law. 
§§  1233,  1235.  J 
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ARTICLES  SSSCOND. 

Proviaiona  relating  to  trial  jurors  in  the  county  of  King$. 

86C.  lias.  QaAllflcatlons  of  trial  Juron. 
1137.  Penonfl  exempt  from  serrloe. 
1128.  Evidence  of  right  to  exemption  in  oertAin  eases. 
1139.  Length  of  Jury  service  required .    Notice  to  Juror  to  attend. 

1180.  When  court  to  excuse  Juror  from  service. 

1181.  Clerk  of  court  to  certify  to  commissioner,  as  to  attendance,  excuses,  flaaa. 

etc.,  of  Jurors. 

1182.  Commissioner  of  Jurors  to  select  trial  Jurors ;  his  general  powers. 
1188.  Id  ;  to  receive  fees  and  fines  for  benent  of  county. 

1184.  Supervlsoni  to  provide  for  his  expenses,  etc 

1185.  Assessors  to  return  persons  liable,  and  commissioner  to  select  Jurars. 

1186.  When  commissioner  to  publish  notice,  and  receive  evidence  of  exemption. 

1187.  Commissioner  to  prepare  list,  and  file  transcript. 

1188.  Supplemental  lists  may  be  afterwards  made. 
1188.  Ballots  to  be  prepared,  and  deposited  In  box. 

1110.  What  officers  to  attend  drawing ;  how  many  Jurors  to  be  drawn. 

lUl.  Proceedings  preliminary  to  drawing. 

1142.  Drawing:  now  conducted. 

1148.  Certificate  to  be  made,  and  boxes  sealed  up. 

1144.  Subsequent  drawings ;  how  conducted. 

1145.  Proceedings  when  first  box  exhausted. 

1148.  Commissioner  to  transmit  panel  to  sheriff ;  sheriff  to  notify  Jurors. 

1147.  Days  for  which  the  Junirs  are  to  be  notified.      Excusing  Joron*  and 


changing  days  of  their  attendance. 

.  ShertSto  make  return  of  Jurors  notlhea. 

1149.  Court  may  at  any  time  order  a  new  panel.    How  drawn. 


1150.  Ju*x>r8  In  certain  special  proceedings. 

1151.  Compensation  to  Judges,  etc.,  for  services  under  this  article. 

1152.  Court  of  record  to  fine  Juror  for  non-attendance. 
1158.  Juror  may  also  be  arrested,  and  compelled  to  serve. 

1154.  Commissioner  to  notify  Jurors  fined  to  appear ;  board  for  remission  and 

enforcement  of  fines. 

1155.  Commissioner  to  collect  fines,  and  to  make  return  of  unpaid  fines ;  precept 

thereupon. 

1156.  Fines,   not  collected  under  precept,  ^o  be  docketed  and  enforced  as 


_judgraent8. 
Wh<     "      '" 


1157.  when  lien  discharged. 

1156.  Commissioner,  etc.,  oormptly  omitting  name.  Is  guilty  of  felony. 

1159.  Commissioner's  other  wilful  neglect,  a  misdemeanor. 

1160.  Giving  false  Information,  or  suppressing  notice,  a  misdemeanor. 

1161.  Penalty  for  physician  giving  false  certificate. 

1162.  Commissioner  to  report  anoTpay  over  money. 

SI  112«-1157.  [Uepoaled  by  L.  1909,  ch.  .^'S.  See  Consolidated 
Laws,  tit.  Judiciary  I.aw,  S§  2(>,  <Wl-<>S;i,  O^J-T.'^rK  Section  1134 
is  omitted  because  superseded  by  L.  1902,  ch.  5<J4,  §  (5.1 

§1  iiSN.ii»i.  [Repealed  by  U  1909,  ch.  88.  Sec  Penal  Law. 
§§  1232.  1234,  123t5.J 

I  1102.  [Repealed  by  L.  1J)09.  ch.  35.  See  Consolidated 
Laws,  tit.  Judiciary  Law,  §§  084,  (>85.J 


c.  10,  t.  5,  af  1        FOHMATION   OF  THE  JURY.  §§1163-65 

TITUS  V. 
Trial  by  Jury. 

AJrtlcie  1.  FooBAtkMi  of  the  Jary. 
2.  The  rei^ct. 

ARTICIiB    FIRBT. 

Formation  of  the  jury, 

■ee.  1168.  Clerk  to  prepare  ballot!  of  jurors  for  trial. 
1164.  Clerk   to   draw   ballots. 
,1166.  Mode  of  drawing  ballots. 

1166.  Persons  drawn,  etc.,  to  form  the  Jury. 

1167.  Ballots  drawn,   when  to  be  deposited  In  a   second  bOK. 

1168.  Id.;  when  to  be  returned  to  the  first  box. 

1160.  Ballots  of  absentees,  etc..  to  be  returned  to  first  b«s. 

1170.  New  Jury  may  be  drawn  while  first  Is  empanelled. 

1171.  When  talesmen  to  be  procured,  or  Jurors  drawn  from  thlri  boB> 

1172.  When  talesmen  to  be  procured. 

1173.  If  sherlflF  is  a  party,  court  may  appoint  a  person  to  act  for  him. 

1174.  Duty  of  sheriff  and  of  talesmen. 

1175.  Jury  competent,  although  containing  only  part  or  none  of  original 

panel. 

1176.  Peremptory  challenges  In  a  civil  action. 

1177.  No  challenge  allowed  because  officer  drawing  Is  a  party,   ete. 

1178.  No  challenge  allowed  because  oflicer  notifying  Is  a  party,  ete.  . 

1179.  Challenges  in  penal  actions. 

1180.  Challenges  how  tried.    Exceptions  to  and  rerlew  of  the  determlnt* 

tion  of  the  court,  In  reference  thereto. 

1  1163.  Cleric  to  prepare  bmllots  of  Jurors  for  trial. 

At  the  opening  of  a  term  of  a  court  of  record  at  which  issues 
of  fact  ar«  to  be  tried  bj  jury,  the  clerk  must  cause  ballots,  uni- 
form, as  nearly  as  may  be,  in  appearance,  to  ibe  prepared,  by 
writing  the  name  of  each  |)erson,  returned  to  the  term  as  a  trial 
juror,  with  his  proper  additions,  on  a  separate  piece  of  paper. 
He  must  roll  up  or  fold  each  ballot,  in  the  same  manner,  as 
nearly  as  may  be,  so  as  to  resemble  the  others,  and  so  that  the 
name  is  not  visible.  The.  ballots  must  be  deposited  in  a  snfficienD 
box.  from  which  they  must  be  drawn,  as  prescribed  in  this 
article. 

2  B.  S.  420,   9  69  (2  Edm.   488). 

i   lie4.  Clerk    ta    drmw    bmllota. 

When  an  issue  of  fact,  to  be  tried  by  a  jury,  is  brought  to' 
trial,  the  clerk,   under  the  direction  of  the  court,  must  openly 
draw,  out  of  the  box,  as  many  of  the  ballots,  one  after  another* 
as  are  sufficient  to  form  a  jury. 
Id.,  s  eo. 

I  1166.  Mode  of  drawiniT  ballots. 

Before  the  first  ballot  is  drawn,  the  box  must  be  closed  an<* 
well  shaken,  so  as  thoroughly  to  mix  the  ballots;  and  the  clerk 
must  draw  each  ballot,  without  seeing  the  name  written  on  any 
of  them,  through  an  aperture,  made  in  the  lid  of  the  box,  larg^ 
enough  only  to  admit  nis  hand  conveniently. 
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1  Ilea.   [Am*a,    ISSS.]    Pemon*    dra^vu,    et«.y    to    form    tlko 

The  first  twelve  persons  who  apjpear,  as  their  names  are  drawn 
and  called^  and  are  approved  ns  indifferent  between  the  parties, 
and  not  discharged  or  excused,  must  be  sworn,  and  constitute 
the  jury  to  try  the  issue.  I^ersons  shall  be  disqualified  from  Bit- 
ting as  jurors  if  related  by  consanguinity  or  affinity  to  a  party 
to  the  issue  in  the  same  cases  in  which  judges  are  disqiuilified. 
The  party  related  to  the  juror  must  raise  the  objection  before 
the  case  is  opened;  but  any  other  party  to  the  issue  may  raisif 
the  objection  within  six  mouths  from  the  date  of  verdict. 

2  R.  S.  420,  i  61;  L.  1883.  ch.  234. 

§  1167.  Ballotfi  drawn,  -when  to  be  deposited  in  a  second 

The  ballots,  containing  the  names  of  the  jurors  so  sworn,  must 
be  then  deposited  in  another  box,  and  there  iiept,  apart  from  tiie 
other  ballotiS;  until  that  jury  is  discharged. 
Id..  9  02. 
§  1108.  Id. I  ^vheB  to  be  returned   to  the   flmt   box. 

After  that  jury  is  discharged,  the  ballots  containing  their 
names  must  be  again  rolled  up  or  folded,  as  prescribed  in  section 
1163  of  this  act,  and  returned  to  the  box  from  which  they  were 
first  taken;  and  the  same  course  must  be  pursued,  as  often  as  an 
isBBe  is  brought  to  trial  by  a  jury. 

M.,  §  «S. 

i  1169.  Ballots  of  absenteeii,  etc.,  to  be  returned  to  first 
box. 

The  ballot,  containing  the  name  of  a  juror,  who  is  absent,  when 
his  name  is  drawn  or  called,  or  is  set  aside,  or  excused  from 
gerring  on  that  trial,  must  be  again  rolled  up  or  folded,  in  the 
same  manner  as  before,  and  returned  to  the  box,  containing  the 
undrawn,  ballots,  as  soon  as  the  jury  is  sworn. 
M.,  I  67. 

9  1170.  NC'vr  Jury  max  be  dratrn  while  first  is  empanel- 
led. 

If  an  issue  is  brought  to  trial  by  a  jury,  while  a  jury  is  em- 
panelled in  another  cause,  at  the  same  term,  and  not  then  dis- 
charged, the  court  may  order  a  jury,  for  the  trial  of  that  issue,  to 
be  drawn,  out  of  the  box  containing  the  bnllots  then  undrawn: 
but,  in  any  other  case,  the  ballots,  containing  the  names  of  all 
the  trial  jurors,  returned  at,  and  attending  the  term,  must  be 
placed  together  in  die  same  box,  before  a  jury  is  drawn  there- 
from. 

M..  I  64. 

§  1171.  [Am'd,  1870,  lOOO.]  HThen  talesmen  to  be  pro* 
cured,   or  Jurors   drawn   from   third    box. 

If  a  sufficient  numl>er  of  jUTora.  duly  drawn  and  notified,  do  not 
attend,  or  niuiiot  be  obtained  In  form  ;i  trial  jury,  tlie  court 
may,  in  .any  county  except  Wostthostcr.  diri'ct  the  sheriff  to  ro- 
quire  the  attumlancv  of  such  a  number  o(  talesmen,  fnmi  the 
byjitanders,  or  from  the  county  at  hwi^o,  (pinliticd  to  serve  as 
trial  jurors,  as  it  deems  sullicient  for  the  purpose.  In  West* 
Chester  county,  the  court  must  direct  the  shcritT  to  draw  a  suffl- 
ciont  number  of  ballrjts  from  the  first  Ik)x,  specified  in  section 
five  hundred   and  eij^'ht  of  the  judiciary  law;   if  (here  is  not  a 
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snffieiont  nnmbor  of  ballots  reninining  theT<»in,  to  draw  the  resi- 
due from  the  seeoud  box,  sijeeified  in  section  five  bundrod  and 
twenty-three  (»f  the  judiciary  Jaw.  In  any  other  county,  except 
New  York  and  Kinj;s,  it  may,  in  its  discretion,  instead  of  dirert- 
in><  him  to  ret|uire  talesmen  to  attend,  direct  him  to  tlraw  a  sutli- 
<-ient  nuuiher  of  ballots  fi-onj  the  third  box,  8i>ecitic(i  in  section 
five  hundred  and  twenty-four  of  the  judiciary  law.  In  either  ease, 
tlie  sheriff  nni.st  notify  the  persoiis  thus  drawn  to  attend  forth- 
with, or  uiMm  a  day  fixed  by  the  court.  If,  for  any  reason,  a 
KiitHcient  number  of  jurors  Ut  try  the  issue  is  not  oldaineU,  from 
tlic-  persons  notified,  under  an  order  made  as  prescribed  in  tJiis 
seetion,  the  court  may  make  ani>ther  order,  or  s\u  j-essive  orders, 
until  a  sufficient  number  is  obtained;  and  in  making  each  order, 
thf*  court  may  exercise  the  sanje  discretion,  as  in  making  the 
first  order. 

2  R.  S.  .'520.  I  54.  nmM.  AinM  hy  L.  1900,  vh.  05.  §  3.  Seo  note  64 
of  noti's  of  Board  of  Statutory  Coimolidation  at   oml  of  vmlt. 

§   1172.  When    talesmeii    to    be    procured. 

In  any  county,  except  New- York,  Kinps,  or  Westchester,  the 
court  may  also  direct  the  sheriff  to  require  the^ntt«*niln nee  of  such 
a  number  of  qualified  talesmen,  for  the  trial  of  an  issue  of  fact, 
as  it  deems  sutticient.  where,  by  reason  of  one  or  more  juries 
beinff  empanelled,  or  for  any  other  reason,  no  ballot  remains  un- 
drawn; or  where,  in  consequence  of  jurors  beini;  set  aside,  a 
juror  cannot  Iw  obtained,  for  the  trial  c»f  tliat  issue,  fmm  the 
list  of  those  returned. 

Part  of  Id.,    f   65. 

§  l]7:t.  If  nlierlir  fii  a  party,  eoart  may  appoint  a 
person   to   aet   for   Jhlni. 

If,  in  a  case  specified  in  the  last  two  sections,  the  sheriff  is  a 
party  to  the  issue,  the  coiu't  tnust  appoint  a  disinterested  iktsou, 
to  act  in  place  of  the  sheriff.  For  thixt  purpnsr,  the  person  so 
appointed  imssesses  all  the  powers,  and  is  subject  to  all  the 
duties  and  liabilities  of  the  sheriff,  with  resp(Mt  to  thi»  matters 
sjjecitied  in  those  sections. 

I'art  of  Mmc  section,  nmVl. 

§   1174.    [AmM,  lOOO.l      Duty  of  Mlierlff  and  of  tiileMmen. 

The  sheriff,  or  person  appointed  by  the  court,  must  notify  the 
requi.site  number  of  [)ersons  to  atteutl,  and  make  return  thereof, 
as  prescribed  in  section  five  hundred  and  thirty-six  of  the  ju- 
diciary law;  except  thjit  each  persrin  must  be  reipiired  to  attend 
forthwith.  Eac-h  person  so  notifietl  must  attend  forthwith,  and, 
uidess  excuse<l  by  the  court  or  set  aside,  must  sjtvj-  as  a  juror 
upon  the  trial.  For  a  neglect  or  refusal  so  to  do,  he  nuiy  be 
fined,  in  tin'  same  manner  as  a  trial  juror,  regularly  drawn  and 
notified,  as  prescribed  in  the  judiciary  law;  «and  h(»  is  subject  to 
the  same  exceptions  and  challen^'es,  as  any  other  trial  juror. 

T«l..  S  55.  AmM  l>y  L.  lOOn.  eh.  (!."».  S  r>.  S^v  iioto  .".5  .>f  imlcs  of  Boanl 
of    Statutory   Cotisoli«lrjt^>n    at    vm\    of   <•<-(!('. 

§  1175.  [Ain*d,  ISJT.]  Jury  competont*  nltltoaMrh.  con- 
talainir  only   part   or   none   of  orljrUial   panel. 

It  is  not  a  Talid  cdijcction  to  a  jury,  procureil  as  prescribed 
in  the  last  four  sections,  that  it  contains  none  of  the  jurors  orij,'- 
inally  relnrned  to  the  term,  or  is  only  nartialb  composi*d  -f 
such  jurors. 

"^•mainder  of  Id.,    |   Co,   extended. 
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f  lire.  [Am'dy  1894.]  Peremptory  elutlleitSM  i*  *  clvU 
aotion. 

Upon  the  trial  of  an  issue  of  fact,  joined  in  a  civil  action  in  a 
court  of  record,  each  party  may  peremptorily  challenge  not  more 
than  six  and  in  a  court  not  of  record  each  party  may  iH»remptorily 
challenge  not  more  than  throe  of  the  persons  drawn  as  jurors  for 
the  trial. 

L.  1884.  ch.  434. 

1  1177.  IVo  cballense  allofved  bccaune  olRcer  draivims 
is  m  part^f  «tc. 

It  is  not  a  good  cause  of  challenge,  to  the  panel  or  array  of 
trial  jurors,  in  an  action  in  a  court  of  record,  that  the  officei 
who  drew  them  is  a  party  to,  or  interested  in  the  action,  or  coun- 
sel or  attorney  for,  or  related  to,  a  party. 

2  R.  S.  420,  fi  06  (2  Bdm.  437). 

i  1178.  No  ohallcnare  allo^red  because  oflleer  notlfylaa 
!■  a  party^  etc. 

It  is  not  a  good  cause  of  challenge  to  the  panel  or  array  of  trial 
jurors,  in  an  action  in  a  court  of  record,  that  they  were  notified 
to  attend  by  an  officer,  who  is  a  party  to,  or  interested  in,  the 
action,  or  related  to  a  party;  unless  it  is  nllege<l  in  the  challenge, 
and  is  established,  that  one  or  more  of  the  jurors  drawn  were 
not  notified,  and  that  the  omission  was  intentional. 
Id.,  fi  67. 

I  1179.   [Am'd,  1908.]      Cballenireii  In  penal  nctlonfi. 

In  an  action,  in  a  conrt  of  record,  or  not  of  record,  wherein  a 
city,  town  or  county  is  a  party,  it  is  not  a  good  cause  of  chal- 
lenge to  a  trial  juror,  or  to  an  officer  who  notified  the  trial 
jurors,  that  the  juror  or  the  officer  is  a  resident  of,  or  liable  to 
pay  taxes,  in  the  city,  town  or  county,  which  is  a  party  to  such 
action. 

Id.,  f  S8.  Seo.  alto,  2  B.  S.  661,  f  2  (2  Edm.  671);  L.  1003,  ch.  294.  In 
effect  Sept.  1,  1903. 

fi  1180.  [Am'd,  1877»  1901.]  Ghallenffca  how  tried.  Bxeep- 
tlons  to  and  revle-vF  of  tbe  determlnatton  of  the  court.  In 
reference  t^efv^to. 

An  objection  to  the  qualifications  of  a  juror  is  available  only 
upon  a  challenge.'  A  challenge  of  a  juror,  or  a  challenge  to  the 
panel  or  array  of  jurors,  must  be  tried  and  determined  by  the 
court  only,  ^ther  party  may  except  to  the  determination,  and 
it  may  be  reviewed,  upon  a  question  of  fact,  or  a  question  of  law, 
or  both,  as  where  an  issue  of  fact  presented  by  the  pleadings  is 
tried  by  the  court;  except  that  where  one  or  more  exceptions  are 
taken,  to  the  rulings  of  the  court,  made  after  the  jury  is  em- 
panelled, an  exception  to  the  determination  of  a  challenge  must 
be  heard  at  the  same  time;  and  the  case  must  contain  the  matters 
necessary  to  present  it,  upon  the  facts,  or  the  law,  or  both.  The 
fact  that  a  juror  is  in  the  employ  of  a  party  to  the  action;  or.  if 
a  party  to  the  action  is  a  corporation,  that  he  is  an  employe  thereof 
or  a  shareholder  or  a  stockholder  therein,  shall  constitute  a  good 
ground  for  a  challenge  to  the  favor  as  to  such  juror. 

li.  187S,  ch.  427.  I  1  (9  Edm.  600),  am'd.  See  |  902;  L.  lOOl,  ch.  943.  b 
•ffect  Sept.  1,  1901. 
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ARTICLE    SECOND. 

The  verdict. 

S»e.  1181.  Discharge  of  Juiy  faOIni;  to  agree. 

1182.  Plaintiff  cannot  submit  to  nonsuit  after  Jnry  retires. 

1183.  In  an  action  to  recover  money,   jqry  to  aRsess  damages. 

1184.  How  double,  treble,  or  increased  damages,  found  and  awarded. 

1185.  Wlien  venilct  to  be  talien,  subject  to  the  opinion  of  the  court. 
1180.  General  and  special  verdict  defined. 

1187.  General   or   special   verdict,    when   rendered;    special  finding   with 

general  verdict. 

1188.  Special  finding  eootrols  general  verdict. 

1189.  Entry  of  verdict;  subsequent  proceedings. 

i  H8]»  Dinehmvire   of  Jury   falltiiflr  to    airree. 

Where  a  jury  is  empanelled  to  try  an  issae,  to  make  an  inqniry, 
or  to  assess  damages,  in  an  action  in  a  court  of  record,  or  not  of 
record,  or  in  a  special  proceeding  before  an  officer,  it  the  jurors 
cannot  agree,  after  being  kept  together,  for  such  a  time  as  is 
deemed  reasonable,  by  the  court  before  which,  or  the  officer 
before  whom,  they  were  empanelled  the  court  or  officer  may  dis- 
charge them,  and  issue  a  precept  for  a  new  jury,  or  order  another 
jury  to  be  drawn,  as  the  case  requires;  and  the  same  proceedings 
mast  be  had  before  the  new  jury,  as  if  it  was  the  jury  first  em- 
panelled. 

2   R.   S.   654,   S  26  (2  Edm.  675). 

8  1182.  Plaintiff  cmnnot  submit  to  nonault  after  Jury 
revljrea. 

It  is  not  necessary,  in  an  action  in  a  court  of  record,  to  call 
the  plaintiff,  when  the  jurors  are  about  to  deliver  their  verdict; 
and  the  plaintiff,  in  such  an  action,  cannot  submit  to  a  nonsuit, 
after  the  cause  has  been  committed  to  the  jury,  to  consider  the 
verdict. 

I  1183.  In  action  to  recover  money,  Jnry  to  aii«e«« 
aamafpes. 

In  an  action  to  recover  a  sum  of  money  only,  if  a  verdict  is 
found,  either  in  favor  of  the  plaintiff,  or  in  favor  of  a  defendant, 
who  has  set  up  a  counterclaim  for  a  sum  of  money,  the  jury, 
must  assess  the  amount  of  damages.  The  jury  may  also,  under 
the  direction  of  the  court,  assess  the  amount  of  the  damages, 
where  the  court  directs  judgment  for  the  plaintiff,  on  the  plead- 
ings. 

Co.  Proc.,  part  of  1  263.  The  remainder  of  that  section  is  covered  by  |i  603 
and  504,   ante. 

I  1184.  How  double,  treble,  or  Increased  damaare>y  found 
and  awarded. 

Where  double,  treble,  or  other  increased  damages  are  given  by 
statute,  single  damages  only  are  to  be  found  by  the  jury:  except 
in  a  case  where  the  statute  prescribes  a  different  rule.  The  sum 
so  found  must  be  increased  by  the  court,  and  judgment  rendered 
accordingly. 

Bmbodies  tbe  rale  in  8  Johns.  648,  and  26  Wend.  420. 
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i  1186.  XAm'd,  1870.]  'When  verdict  to  be  ta.ken»  subject 
to  tlie  opinion  of  the  court. 

Where,  upon  the  trii.l  of  liu  issue  by  a  jurj',  the  case  presenti 
only  questions  of  law,  the  jud>;e  may  direct  the  jury  to  render 
a  verdict,  subjiH.'t  to  ihc  oiuuiun  of  tiie  court.  Notwithstanding 
that  such  a  verdict  has  been  rendered,  the  judge  holding  the  trial 
term  may,  at  the  same  term,  set  aside  tJie  verdict,  and  direct 
judgment  to  be  entered  ior  either  party,  with  like  effect  and 
like  manner,  as  if  such  a  direction  had  be(»n  given  at  the  trial. 
An  exception  to  such  a  direction  may  be  taken  as  prescribed  in 
section  nine  hundred  and  ninety-four  of  this  act. 

Co.  Proc.,  part  of  |  26S,  am'd.     See  I  12M,  poet. 

§  lliS<f.  General  and  •pecleil  verdict  defined. 

A  general  verdict  is  one,  by  which  the  jury  pronouneen,  gener- 
ally, upon  all  or  any  of  the  issues,  in  favor  either  of  the  plaintiff 
<u-  <if  the  defendant.  A  special  verdict  is  one.  by  which  the 
jur>'  finds  the  facts  only,  leaving  the  court  to  deteruune,  which 
party  is  entitled  to  judgment  thereupon. 

Id..  1260. 

f  1187.  [Am'd.  1896,  39CK4.1  General  or  iipeclal  verdict, 
when  rcndereii;  flpectal  flndinn:  wlOx  ircneral  verdict. 

In  an  action  to  recover  a  sum  of  money  only,  or  real  property, 
or  a  chattel,  the  jury  may  render  a  general  or  special  verdict,  in 
its  discretion.  In  any  other  action,  except  where  one  or  mon» 
specific  questions  of  fact,  stated  under  the  direction  of  the  court, 
are  tried  by  a  jury,  the  court  may  direct  the  jury  to  find  a  special 
verdict,  upon  all  or  any  of  the  issues.  Where  the  jury  finds  a 
general  verdict,  the  court  may  instruct  it  to  find  also  specially, 
upon  one  or  more  questions  of  fact,  stated  in  writing.  The 
special  verdict  or  special  finding  must  be  in  writing;  it  must 
be  filed  with  the  clerk,  and  entered  in  the  minutes.  When  a 
motion  is  made  to  nonsuit  the  plaintiffs  or  for  the  direction  of 
a  verdict,  the  court  may,  pending  the  decision  of  su?h  motion, 
submit  any  question  of  fact  raised  by  the  pleadings  to  the  jury 
or  require  the  jury  to  assess  the  damage.  After  the  jury  shall 
have  rendered  a  special  verdict  upon  such  submission  or  shall 
have  assessed  the  damage,  the  court  may  then  pass  upon  the 
motion  to  nonsuit  or  direct  such  general  verdict  as  either  party 
may  be  entitled  to.  On  an  appeal  from  the  judgment  entered 
upon  such  nonsuit  or  general  verdict,  such  special  verdict,  or 
general  verdict,  shall  form  a  part  of  the  record,  and  the  ap- 
pellate division  or  the  court  of  appeals  may  direct  such  judg- 
ment thereon  as  either  party  may  be  entitled  to. 

Id.,  luHt  paragraph  of  §  261;  L.  1S8&,  ch.  MG;  L.  1004,  ch.  131.  In  effect 
March  28.  liKM. 

I  1188.  Special  flndlnic  control*  general  verdict. 

Where  a  special  finding  is  inconsistent  with  a  general  verdict, 
the  former  controls  the  latter,  and  the  court  must  render  judgment 
accordingly. 
Id.,  I  202. 

1  318l».  [A.m*d,  1877.J  Entry  of  verdict;  aubnequent  pro- 
ceed luji'ii. 

When  ♦he  jury  renders  a  verdict,  or  finds  npo.t  one  or  more 
specific  que.stions  of  fact,  stated  under  the  dircctiop  of  the  court, 
the  clerk  must  make  an  entry,  in  his  minutes,  specifying  the  time 
and  place  of  the  trial;  the  names  of  the  jurors  and  witnesses;  the 
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Terdict,  or  the  questions  and  findings  thereupon,  as  the  case  re- 
quires; and  the  direction,  if  anj,  which  the  court  grives,  with 
respect  to  the  subsequent  proceedings.  Upon  the  application  of 
the  party  in  whose  faTor  a  general  verdict  is  rendered,  the  clerk 
mnfrt  enter  judgment,  in  confonnitj  to  the  verdict,  unless  a 
different  direction  is  given  by  the  court,  or  it  is  otherwise 
specially  prescribed  by  law. 
Oo.  ^vmc,  part  of  |  264. 
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TITLE  VI. 

Miscellaneous     provisions;     including?    those     relating     to 
embracery,  and  other  acts  of. 

Sec.   1190.  Trials  by  Jnry  to  l>e  as  bercin  provided. 

1191.  Veil  1  IT  not  iiecoBsary. 

1192.  Jurors  not  to  be  questioned  for  their  verdict. 

1193.  Penalty  where  Juror  takes  jflft,   etc. 

1194.  Embracery;    r>Pnalty   therefor. 

1193.  Penalty   for  Juror's  non-attendance   In   special   proceeding. 
1190.  SherlfT,   etc..    to  keep  Jury   In  siieclal   protrttMliuB ;   penalty. 

1197.  Notice  of  Imposition  of  fine. 

1198.  Special    return   of  delinquency   and   flue   to   county  court. 

1199.  Collection   or  remlKKion  of  line. 

S  1190.  r.4nrc1,  1907,  lf>09.]  Trials  by  Jury  to  be  aa 
herein   provided. 

A  trial  by  a  jury,  of  an  issiio  of  fact,  joined  in  a  civil  action,  in 
a  court  of  rtnrord,  must  bo  had,  as  i>res<Tibcd  in  this  chapter;  ex- 
cept in  a  case  where  it  i.s  otherwise  specially  prescribed  by  law. 
The  court  may,  upon  the  application  of  either  party,  exclude  from 
the  court-room  the  jurors  sitting  in  an  action  during  the  argument 
of  a  motion  for  non-suit,  dismissal  of  the  complaint  or  direction 
of  a  verdict. 

2  R.  S.  419,  8  53  (2  Edra.  437).  remcMlelltHl.  L.  1907.  ch.  502.  AraM 
by  L.  1909.  ch.  05,  §  3.  Also  partly  repoaUnl  by  L.  1909,  ch.  14.  Stt> 
Consolldateil  Laws.  tit.  Civil  Rights  Ijiw.  I  12.  Se<;  noto  56  of  notes  of 
Board  of  Statutory  Consolidation  at  end  of  code. 

§   1191.   Venire    not    necensary. 

A  venire  to  procure  jurors  cannot  be  issued  in  a  civil  action, 
brought  in  a  court  of  record,  except  as  specially  prescribed  by  law. 

Id.     410,    S   0    (2  Edm.  427). 

§  1192.  [Repealed  by  L.  1909,  ch.  14.  See  Consolidated  Laws, 
tit.  Civil  Rights  Law,  §  14. J 

§§  1193-1194.  [Repealed  by  L.  1909,  ch.  88.  See  Penal  Law, 
a  375,  377.J 

S§  1195-1199.  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated 
Laws,  tit.  Judiciary  Law,  §§  55i>-5ti4.J 
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CHAPTER  XL 
Judgments. 

TITIjV     I.— Jadffneit  U  am  Action. 
TlTIiK    II — J«d9ai«Bt«  Tftken  Without  Proeon. 

TITXV IIL— TMAtlnir  or  SotUa^  lHio  A  Jsdfaomt,  fte  IrrtffvlMlty  or  Kmr 
UFMt. 

TITLBI. 
Judgment  in  an  action. 

▲rtlel*  1.  Genenil   praTlatons. 

2.  Mode  of  taking,  enteriog,  and  enforcing  a  judgment. 

3.  Docketing  a  Judgment;   effect   thereof,   ■■  a   Uen  upon  real  pi«f> 

erty;   ■uapendjog  and  discharging  the   lien:   tatisf action  and  ao- 
•Ignment   of   a    judgment. 

article:  first. 

Oenerdl  provisional 

Se«.  1200.  Definition  of  Judgment. 

1201.  [Repealed.] 

1202.  Wlien  Judgment  mar  be  entered. 

1203.  Application  for  Judgment. 

1204.  Judgment  may  be  for  or  againat  any  of  the  partieo. 
1206.  When  a    several  Judgment   may  be  taken. 

1206.  Judgment  for  or  against  a  married  woman. 

1207.  When  Judgment  for  plaintiff  not  to  exceed  Judgmont  deamndod. 

1208.  Rate  of  damages. 

12U9.  Kffect  of  Judgment  dismissing  the  complaint. 

1210.  Judgment  against  a  dead  person. 

1211.  Judgment  to  bear  interest. 

I  1900.  [Am'd,  187T.]   Deflnltlon  •£  JwdymMit. 

A  judgment  is  either  interlocutory  or  ih%  final  dettmiaattOB  9i 
the  rights  of  the  parties  in  the  action. 
Co.  Proc. ,  S  815.  am'd. 

f  1201.  [Repealed,  1877.] 

§  1202.  V^hen  Judarment  mar  be  •mt^r^A. 

Judgment  may  be  entered  in  term  or  Tacation. 

L..  1840.  ch.  886,  S  2S  (4  Edm.  691). 

f  1203.  [Am'd,  lOOO.]     Application  for  Jndymemt. 

Judgment  must  be  entered,  in  the  first  instance,  parauant  to 
the  direction  of  the  court,  at  a  term  held  by  one  judge;  except 
where  special  provision  is  otherwise  made  by  law.  If  notice  of 
an  application  for  iudgment  is  not  required,  and  an  order  for 
judgment  is  made  by  a  judge  out  of  court,  the  judgment  may 
be  entered  with  the  same  force  and  effect  as  if  granted  in  court. 

Substitute  for  Co.  Proc.,  «  278.  L.  1900,  ch.  147.     In  effect  Sept.   1,  1900. 

§  1204.  Judarmemt  may  be  for  or  aaralmat  aar  of  tlio 
parti  en. 

Judgment  maj  be  given  for  or  against  one  or  more  plaintiffs, 
and  for  or  against  one  or  mora  dafendants.     It  may  aatarmiiM 
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the  ultimate  rights  of  tho  parties  on  the  same  side,  as  lietwocu 
themselves;  and  it  may  jfrnnt,  to  a  defendant,  any  alllrmative 
relief,  to  which  he  is  entitled. 

Co.   Proc.,   first  sonteuce  of  $   274.    See   ff  4o4   and  450,   ante. 

{   1205.   IVlien    a    several    Jnclflrment    may    be    taken. 

Where  the  action  is  apainst  two  or  more  dofcndnnts.  and  a 
several  judgment  is  proper,  the  conrt  may.  in  its  discretion, 
render  judgment,  or  i^equire  the  plaintiff  to  take  judfnuent, 
against  one  or  more  of  the  defendants;  and  direct  that  the  action 
he  severed,  and  proceed  against  the  others,  as  the  only  defend- 
ants therein. 

Id.,  Bpoond  sentence  of  {  274,  am'd- 

S  120e.  [Repealed  by  L.  1009,  ch.  19.  See  Consolidated  I^ws, 
tit.  Domestic  Helations  Law,  §  51.  J 

§  1207.  \%^]ic>n  Jnclfrment  for  plaintiff  not  to  exceed 
Jndarment    deuianilecl. 

Where  there  is  no  answer,  the  jndgment  shall  not  be  more 
favorable  to  the  plaintiff,  than  that  demanded  in  the  complaint. 
Where  there  is  an  answer,  the  court  may  pennit  the  plaintiff  ta 
take  any  judgment,  consistent  with  the  case  made  by  the  com- 
plaint, and  embraced  within  the  issue. 

Co.    rroc..    I   275. 

S  1208.  Rate    of    damaaren. 

W^here  either  party  is  entitled  to  recorer  dnmagefi.  he  may  re- 
cover any  rate  of  damages,  which  he  might  have  heretofore  re- 
covered, for  the  same  cause  of  action. 

Id.     I  27G,   am*d. 

S  120f>.  [Am*a,  1877.]  Sffeet  of  |nd|riiient  dlsmlwilnff 
tJie   complaint. 

A  final  judgment,  dismissing  the  complaint,  either  before  or 
after  a  trial,  rendered  in  an  action  hereafter  commenced,  does 
not  prevent  a  new  action  for  the  same  cause  of  action,  unless  it 
expressly  declares,  or  it  appears  by  tho  judgment-roll,  that  it  is 
rendered  upon  the  merits.     (See  §§  V)'27),  ICAiJ.) 

i  1210.  Jndarnient   aftalnnt   a    dead   person. 

Where  a  judgment  for  a  sum  of  money,  or  directing  the  pay- 
ment of  money,  is  entered  against  a  party,  after  his  death,  m  a 
case  where  it  may  be  so  taken,  by  special  provision  of  law,  a 
memorandum  of  the  party's  death  must  be  entered,  with  the 
judgment,  in  the  judgment-book,  indorsed  on  the  judgment-roll, 
and  noted  on  the  margin  of  the  docket  of  the  judgment.  Such  a 
judgment  does  not  bet'ome  a  lien  upon  the  real  property,  or  chat- 
tels real,  of  the  decedent;  but  it  establishes  a  debt,  to  be  paid  in 
the  course  uf  administration. 

2  R.   S.   350,   i  7   (2  Edm.   372).   with  amendments. 

272 


c.  1 1, 1. 1,  a.  1  JUDGMENTS.  §  1211 

9   1211.  Judarment  to   bear  Interest. 

A  judgment  for  a  sura  of  money,  rendered  in  a  oourt  of  record, 
or  not  of  record,  or  a  judgment  rendered  in  a  court  of  record, 
directing  the  pavment  of  money,  bears  interest  from  the  time 
wken  it  is  entered.  But  where  a  judgment  directs  that  money 
IKiid  out  shall  be  refunded  or  repaid,  the  direction  includes  in- 
terest from  the  time  when  the  money  was  paid,  unless  the  con- 
trary is  expressed. 

From  U  1844.  ch.  324,  f  1  (4  Edm.  628),  as  am'd  by  L.  1889,  ell.  807, 
i    1     (7    Ediu.    477). 
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ARTICLB   SBOOND. 

Mode  of  taking,  entering,  and  enforcing  a  judgment. 

■m.  1212.  Jadgment  by  default    In  eertaln  actions  on  contract;  how  takaa. 

1213.  Amonnt  of  judgment  In  such  cases;  how  determined. 

1214.  Application  to  court  for  Judgment  by  default;  when  necessary. 
1216.  Proceedings  on  such  an  application. 

1216.  Application  for  Judgment    in  case  of  service   by  publication,   ete. 

1217.  Attachment   and   underUklng  for    restitution,    required   In   certain 

actions. 

1218.  When  Judgment  cannot  be  taken  against  «n  Infant  defendant. 

1219.  When  a  defendant  in  default  is  entitled  to  notice 

1220.  TVhen  action  may  be  severed,  if  Issues  of  law  and  Issues  ct  fia«b 

presented. 

1221.  Judgment   how  taken,   after  trial  of  Issucc  of  law  and  issuM  oC 

fact,  in  the  same  action. 

1222.  Final  Judgment,  how  taken  after  issue  of  law  only. 

1223.  Proceedings   upon  application   under  the   last   two   sections. 

1224.  Id.;  upon  interlocutory  Judgment,  etc.,   affirmed  at  a   term  of  tto 

appellate  division  of  the  supreme  court. 

1226.  Judgment   after  trial  by  Jury  of  specific  questions  of  faet. 
f       1220.  Id.;  after  reference  to  determine  specific  questions  of  fact. 

1227.  Id.;  upon  motion  for  a  new  trial,  heard  by  the  appellate  dlvlstoa 

of  the  supreme  court. 

1228.  Id.;  upon  trial  by  court  or  referee  of  the  whole  Issue  of  fact. 

1229.  In    matrimonial    causes,    Judgment    can    be    rendered   only    by   tte 

court. 

1230.  Final    Judgment    upon    decision    or    report    awarding    intorlocutM]r 

JudjrTnent.   f»tc. 
12B1.  Id.;  how  final  juds;ment  entered  and  settled  3n  certain  cuss. 

1232.  Interloculoiy   inference  or  iLqulsitlou;    how   ruvte>v«.u. 

1233.  Motion   for  Judgment   upon  a  special  verdict,   etc. 

1234.  Id.;  upon  verdict  subject  to  opinion  of  court. 

1236.  Interest  on  verdict,  etc.,  to  be  included  in  recovery. 
1286.  Enrry  of  JudgAient. 

1237.  Judgment-roll   to  be  filed;   of  what   It  conslsta. 

1238.  Id.;    by    whom    prepared. 

1239.  Time  of  filing  Judgment-roll  to  be   noted. 

1240.  When  a  jud-  meut    may  be   enforced   by   execution. 

1241.  When  a  Judgment  may.  be  enforced  by  punishment  for  disoboylBClt 

1242.  Real  property;   how  sold.    Effect  of  conveyance. 

1243.  Security   upon    sale   by   referee. 

1244.  Conveyance  to  state  name  of  partr. 

3  121S.  [Am'd,  1879.]  Judflrment  by  default  In  certain 
au*tloiiM   on   contract  I   hoir  taken. 

In  an  action  spocifiod  in  section  four  hundred  and  twenty  of 
this  act,  whoro  the  summons  was  personallr  served  upon  the 
defendant,  and  the  copy  of  the  complaint,  or  a  notice  statinir 
the  sum  of  money  for  which  jiulpment  will  be  taken,  was  served 
with  the  summons,  or  whore  the  defendant  has  appeared,  hut  has 
made  default  in  pleading,  the  plaintiff  may  take  judgment  by  de- 
fault, as  follows: 

1.  If  the  defendant  has  made  default  in  appearini?,  the  plaintiff 
must  file  proof  of  the  service  of  the  summons,  and  of  a  copy  of 
the  complaint  or  the  notice:  and  nlso  proof,  by  affidavit,  that  the 
defendant  has  not  appeared.  Whereupon  the  clerk  must  enter 
final  judgment  in  his  favor. 

2.  If  tne  defendant  had  sensonably  appeared,  but  has  made 
default  in  pleadirp.  the  plaintiff  must  file  proof  of  the  service  of 
the  summons  and  o^*  tbe  appearance  or  of  the  appearance  only: 
and  also  proof,  by  affidavit,  of  the  default.  Whereupon,  the  clerk 
must  enter  final  judpment  in  his  favor. 

If  the  defendant  has  made  default  in  appearincr  or  pleading, 
and  the  case  is  not  one  where  the  clerk  can  enter  final  judgment, 
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as  prescribed  in  either  of  the  foregoing  subdivisions  of  this  sec- 
tion, the  plaintiff  must  apply  to  the  court  for  judgment,  as  pre- 
scribed in  section  1214  of  this  act. 

Siitwtltot«d  for  Co.  Proc..   $    34G,   part  of  subd.   1. 

f  1213.  Amount  of  Judirment  In  nncli  canes;  ho^nr  deter- 
■alned. 

Where  final  judgment  may  be  entered  by  the  clerk,  as  pre- 
scribed in  the  last  section,  ibe  amount  thereof  must  be  deter- 
mined as  follows: 

1.  If  the  complaint  is  verified,  the  judgment  must  be  entered 
for  the  sum,  for  which  the  complaint  demands  judgment;  or, 
at  the  plaintiff's  option,  for  a  smaller  sum;  and  if  a  computation 
of  interest  is  necessary,  it  may  be  made  by  the  clerk. 

2.  If  the  complaint  is  not  verified,  the  clerk  must  assess  the 
amount  due  to  the  plaintiff,  by  computing  the  sum  due  upon  an 
instrument  for  the  payment  of  money  only,  the  non-payment  of 
which  constitutes  a  cause  of  action,  stated  in  the  complaint;  and 
by  ascertaining,  by  the  examination  of  the  plaintiff,  upon  oath, 
or  by  other  competent  proof,  the  amount  due  to  him  for  any  othor 
cause  of  action  stated  in  the  complaint.  If  an  instrument,  spe^'i- 
fied  in  this  subdivision,  has  been  lost,  so  that  it  cannot  be  pro- 
duced to  the  clerk,  he  must'  take  proof  of  its  loss  and  of  its  con- 
tents. Either  party  may  require  the  clerk  to  reduce  to  writing 
and  file  the  assessment,  and  the  oral  proof,  if  any,  taken  there- 
upon. 

Id. 

i  1214.  [Am'd,  1877,  1900.]  Application  to  court  for  Judar- 
ment  1>t  default  |  "when  necesiiary. 

Where  the  summons  was  personally  served  upon  the  defendant, 
within  the  State,  and  he  has  made  default  in  appearing,  or 
where  the  defendant  has  appeared,  but  has  made  default  in 
pleading;  and  the  case  is  not  one  where  the  clerk  can  enter  final 
judgment,  as  prescribed  in  the  last  two  sections,  the  plaintiff 
may  apply  to  the  court,  or  to  a  judge  or  justice  thereof  out  of 
court,  for  judgment.  Upon  the  application  he  must  file,  if  the 
default  was  in  appearing,  proof  of  service  of  the  summons;  or, 
if  the  default  was  in  pleading,  proof  of  appearance,  and  also, 
if  a  copy  of  the  complaint  was  demanded,  proof  of  service 
thereof,  upon  the  defendant's  attorney;  and  in  either  case,  proof 
by  affidavit,  of  the  default  which  entitles  him  to  judgment.  If 
one  or  more  of  the  defendants  have  appeared,  and  one  or  more 
defendants  have  failed  to  appear,  then  the  application  for  judg- 
ment must  be  made  to  the  court,  unless  the  defendants  who  have 
appeared  consent  to  the  making  of  such  application  to  a  judge 
or  justice  out  of  court. 

Snbstltnted  for  the  first  84^nteDce  of  Co.  Proc,  $  246,  »nM.  2;  It  1900,  ch. 
147.    In  effect  Sept.   1,   1900.    See  Bole  20w 

I  1216.  [Am'd,  1877,  lOOl.]  Proceedlnfra  on  anch  an  appli- 
cation. 

The  court,  or  a  judge  or  justice  thereof,  must  thereupon  render 
the  judgment  to  which  the  plaintiff  is  entitled.  It,  or  they,  may, 
without  a  jury,  or  with  a  jury  if  one  is  present  in  court,  make  a 
computation  or  assessment,  or  take  an  account,  or  proof  of  a  fact, 
for  the  purpose  of  enabling  it.  or  them,  to  render  the  judgment, 
or  to  carry  it  into  effect;  or  it,  or  they,  may  in  its.  or  their,  dis- 
cretion, direct  a  reference,  or  a  writ  of  inquirjr,  for  either  pur- 
pose; except  that  where  the  action  is  brought  to  recover  damages 
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for  a  personal  injury  or  an  injury  to  property,  the  damages  must 
be  ascertained  by  means  of  a  writ  of  inquiry.  Where  a  reference  - 
or  writ  of  inquiry  is  directed,  the  court,  or  a  judge  or  justice 
thereof,  may  direct  that  the  report  or  inquisition  be  returned  to 
the  court,  or  a  judge  or  justice  thereof,  for  its,  or  their,  further 
action;  or  it,  or  they,  may  in  its,  or  their,  discretion,  except  where 
special  provision  is  otherwise  made  by  law,  omit  that  direction; 
in  which  case  final  judgment  may  be  entered  by  the  clerk,  in  ac- 
cordance with  the  report  of  the  referee,  or  for  the  damages  ascer- 
tained by  the  inquisition,  without  any  further  application. 

Co.  Proc.,  9  246,  second  and  third  sentences  oi  subd.  2,  am*^.  See  I  12Mi 
L.  1901,  ch.  511.    In  effect  April  24,   1901. 

S  1210.  [Am'd,  1805,  IQOl.]  Application  for  Judsment  in 
case  of  service  by  publication,  etc. 

Where  the  summons  was  served  upon  the  defendant  without 
the  state,  or  otherwise  than  personally,  if  the  defendant  does  not 
demand  a  copy  of  the  complaint,  or  plead,  as  the  case  requires, 
within  twenty  days  after  the  service  is  complete,  the  plaintiff  may 
apply  to  the  court,  or  a  judge  or  justice  thereof,  for  the  judgment 
demanded  in  the  complaint.  Upon  such  an  application,  he  must 
file  proof  that  the  ser\ice  is  complete,  and  proof,  by  affidavit,  of 
the  defendant's  default.  The  court,  or  a  judge  or  justice  thereof, 
must  require  proof  of  the  cause  of  action,  set  forth  in  the  com- 
plaint to*  be  made,  either  before  such  court,  or  such  judge  or  jus- 
tice, or  before  a  referee  appointed  for  that  purpose;  except  tiiat 
where  the  action  is  brought  to  recover  damages  for  a  personal 
injury,  or  an  injury  to  property,  the  damages  must  be  ascertained 
by  means  of  a  writ  of  inquiry  as  prescribed  in  the  last  section. 
If  the  defendant  is  an*  non-resident,  or  a  foreign  corporation,  the 
court,  or  a  judge  or  justice  to  whom  such  application  is  made, 
must  require  the  plaintiff,  or  his  agent  or  attorney,  to  be  exam- 
ined on  oath,  respecting  any  payments  to  the  plftihtiff,  or  to  any 
one  for  his  use,  on  account  of  his  demand,  and  must  render  the 
judgment  to  which  the  plaintiff  is  entitled.  But  before  rendering 
judgment,  the  court,  or  a  judge  or  justice  thereof,  to  whom  the 
application  is  made,  may,  in  any  case,  in  its,  or  their,  discretion, 
require  the  plaintiff  to  file  an  undertaking,  to  abide  the  order  of 
the  court  touching  th«  restitution  of  any  estate  or  effects  which 
may  be  directed  by  the  judgment  to  be  transferred  or  delivered, 
or  the  restitution  of  any  money  that  may  be  collected  under  or 
by  virtue  of  the  judgment,  in  case  the  defendant  or  his  repre- 
sentative applies  and  is  admitted  to  defend  the  action,  and  suc- 
ceeds in  his  d<»fense. 

L.    1806,   ch.   582;   L.    1901,   ch.  611.     In  effect   April  24,  1901. 

S  1217.  Attacbment  and  nndertaklnflr  for  reatltwtloBy 
required  In  certain  actions. 

A  judgment  shall  not  be  rendered  for  a  sum  of  money  onlr, 
upon  nu  application  made  pursuant  to  the  last  section,  except  in 
an  action  specified  in  section  085  of  this  act.  Where  the  defend- 
ant is  a  non-resident,  (>r  a  foreign  corporation,  and  has  not  ap- 
peared, the  plaintiff,  iijmn  tho  application  for  judgment  in  such 
an  action,  must  produce  and  file  the  following  papers: 

1.  Proof,  by  affidavit,  that  a  warrant  of  attachment,  granted  in 
the  action,  has  been  levied  upon  property  of  the  defendant. 

2.  A  description  of  the  property,  so  attached,  verified  by  affi- 
davit; with  a  statement  of  the  value  thereof,  according  to  th« 
laventory. ^^ 

•  io  In  V,;  Iglntl.  — - 
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3.  The  undertaking  mentioned  in  section  1216,  if  one  has  been 
required. 

From  Rale  84,  and  Ox.  Proc.,  f  248,   part  of  sobd.  8,  ain'd. 

S  1218.  [Am'd,  1879.]  When  Jndflnnent  cmmnot  be  talcem 
mflTAlnst  an  Infant  defendant. 

A  judgment  by  default  shall  not  be  taken  against  an  infant  de» 
fendant,  until  twenty  days  have  expired,  since  the  appointment  of 
a  guardian  ad  litem  for  him. 

S«o  Co.  Proc.,  t  lis,  and  ante,  f  471.    See  f  1858,   peat 

I  1219.    l?l'hen  a  defendant  In  default  la  entitled  to  notloe. 

A  defendant,  against  whom  jud^ent  is  taken,  pursuant  to  the 
foregoing  sections  of  this  article,  is  entitled  to  notice,  as  follows: 

1.  lAna*d,  1870.]  If  he  has  appean^d  generally  but  has  made 
default  in  pleading,  he  is  entitled  to  at  least  five  days'  notice  of 
the  time  and  place  of  an  assessment  by  the  clerk,  and  to  at  least 
eight  days*  notice  of  the  time  and  place  of  an  application  to  the 
court  for  judgment. 

2.  In  a  case  where  an  application  for  judgment  must  be  made 
to  the  court,  the  defendant  may  serve  upon  the  plaintiff's  attor- 
ney, at  any  time  before  the  application  for  judgment,  a  written 
demand  of  notice  of  the  execution  of  any  reference,  or  writ  of  in- 
quiry, which  may  be  granted  upon  the  application.  Such  a  de- 
mand is  not  an  appearance  in  the  action.  It  must  be  subscribed 
by  the  defendant,  in  person,  or  by  an  attorney  or  agent,  who 
must  add  to  his  signature  his  ofBce  address,  with  the  particulars, 
prescribed  in  section  417  of  this  act,  concerning  the  office  address 
of  the  ijlaintiff's  attorney.  Thereupon  at  least  five  days'  notice 
of  the  time  and  place  of  the  execution  of  the  reference,  or  writ 
of  inquiry,  must  be  given  to  the  defendant,  by  service  thereof 
upon  the  person,  whose  name  is  subscribed  to  the  demand,  in 
the  manner  prescribed  in  this  act,  for  service  of  a  paper  upon 
an  attorney  in  an  action. 

See  Co.  Proc.,  {  246,  irubd*.   1  and  2. 

I  1220.  When  action  may  be  aeveredf  If  Isanea  of.  la^ir 
and  laanes  of  fact  prevented. 

Where  an  issue  of  law  and  an  issue  of  fact  arise,  with  respect 
to  different  causes  of  action,  set  forth  in  the  complaint,  and  final 
judgment  can  be  taken,  with  respect  to  one  or  more  of  the  causes 
of  action,  without  prejudice  to  either  party  in  maintaining  the 
action,  or  a  defence  or  counterclaim,  with  respect  to  the  other 
causes  of  action,  or  in  the  recovery  of  final  judgment  upon  the 
whole  issue,  the  court  may,  in  its  discretion,  and  at  any  stage  of 
the  action,  direct  that  the  action  be  divided  into  two  or  more 
actions,  as  the  case  requires. 

S  1221.  [Ani*d,  1877.3  Jndfrment  bow  taken,  after  trial  of 
laaaea  of  la^nr  and  laanea  of  fact,  In  tbe  aamc  action. 

Where  one  or  more  issues  of  law,  and  one  or  more  issues  of 
fact,  arise  in  the  same  action,  and  all  the  issues  have  been  tried, 
final  judgment  upon  the  whole  issue  must  be  taken,  as  follows: 

1.  Where  an  application  must  be  made  to  the  court  for  judg- 
ment upon  the  issue  last  tried,  the  application  must  be  for  judg- 
ment, upon  the  whole  issue;  and  judgment  must  be  rendered 
accordingly. 

2.  Where  the  action  is  triable  by  a  jury,  and  the  issue  last 
tried  is  tried  at  a  term  of  the  court,  the  application  for  judg- 
fnent,  upon  the  whole  issue,  may  be  entertained,  in  the  discretion 
of  the  court,  at  that  term  and  with  or  without  notice;  if  not  se 
entertained,  it  must  be  heard  as  a  motion. 
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8.  Where  the  issae  last  tried  is  tried  before  a  referee,  his  re- 
port must  award  the  proper  judgment  upon  the  whole  issue,  un- 
less otherwise  prescribed  in  the  order  of  reference. 

S  1222.  [Am*d,  1878.]  Final  Judarment,  how  Uiken  after 
issue  of  la  TV  only. 

Final  judgment  upon  an  issue  of  law,  w^here  no  issue  of  fact 
remains  to  be  tried,  and  final  judgment  has  not  been  directed  as 
prescribed  in  section  ten  hundred  and  twenty-one  of  this  act,  may 
be  entered  upon  application  to  the  court  or  by  the  clerk  in  an 
action  specified  in  section  four  hundred  and  twenty  of  this  act. 

Co.  Proc.,  psrt  of  f  260.  am'd. 

I  1223.  [Am*d,  1877.]  Proceedinflrs  upon  application  under 
the  last  tTiro  sections. 

lipon  an  application,  by  either  party,  to  the  court,  for  final 
judgment,  after  the  decision  of  an  issue  of  law,  as  prescribed  in 
the  last  two  sections,  the  court  has  the  powers  specified  in  sec- 
tion 1215  of  this  act,  upon  an  application  for  judgment  by  the 
plaintiff.  Where  final  judgment  may  be  awarded  in  a  referee's 
report,  as  prescribed  in  section  twelve  hundred  and  twenty-one 
of  this  act,  the  referee  may  make  a  computation,  or  an  assess- 
ment, or  take  an  account,  or  proof  of  a  fact,  for  the  purpose  of 
enabling  him  to  award  the  proper  judgment,  or  enabling  the  court 
to  carry  it  into  effect;  and  he  may  ascertain  and  fix  the  damages, 
as  a  jury  may  do,  upon  the  execution  of  a  writ  of  inquiry. 

Id. 

I  1224.  [Am*d,  1805.]  Id.|  upon  iuterloeutorr  Jndarment, 
etc.,  afllrnied  at  a  term  of  the  appellate  division  of  the 
supreme  court.' 

When  an  order  or  judgment  is  wholly  or  partly  afllrmed  upon 
an  appeal  to  the  appellate  division  of  the  supreme  court,  and  no 
ihsue  of  fact  remains  to  be  tried,  the  appellate  division  may,  in 
its  discretion,  render  final  judgment,  unless  it  permits  the  ai;>- 
pellant  to  amend  or  plead  over. 

I.l>i»5,  ch.»M. 

9  1226.  Judarment  after  trial  hy  Jury  of  specillc  questions 
of  fact. 

In  an  action  triable  by  the  court,  where  one  or  more  specific 
questions  of  fact,  arising  upon  the  issues,  have  been  tried  by  a 
jury,  judgment  may  be  taken,  upon  the  application  of  cither 
party,  as  follows: 

1.  If  all  the  issues  of  fact  in  the  action  are  determined  by  the 
findings  of  the  jury,  or  the  remaining  issues?  of  fact  have  been 
determined  by  the  decision  of  the  court,  or  the  report  of  a  ref- 
eree, an  application  for  judgment,  upon  the  whole  issue,  may  be 
made  as  upon  a  motion. 

2.  If  one  or  more  issues  of  fact  remain  to  be  tried,  judgment 
may  be  rendered  upon  the  whole  issue,  at  the  term  of  the  ^ourt 
where,  or  by  direction  of  the  referee  by  whom,  they  are  tried. 

See  H9JQ9J2,Kate. 

S  1220.  Id. I  after  reference  to  determine  specifia  ques* 
tions  of  fact. 

Where  a  reference  has  been  made,  to  report  upon  one  or  mora 
ftpvcific  questions  of  fact,  arising  upon  the  issue,  and  the  remaiii- 
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in^  issues  hays  been  tried*  judgment  must  be  taken,  upon  the  ap- 
plication of  either  party,  as  prescribed  in  section  1221  of  this 
act. 

Co.  ProciMutof  S272,ain'd.     See  U  972  and  1221,  anto. 

i  1227.  [Am*d,  1805.]  Id.;  upon  motion  for  new  trials 
M«nr4  bx  tke  appellate  division  of  the  snprene  covrt. 

Where  a  motion  for  a  new  trial,  made  at  the  first  instance  at 
a  term  of  the  appellate  division  of  the  supreme  court,  is  denied, 
judgment  may  be  taken,  as  if  the  motion  for  a  new  trial  had  not 
been  made,  after  the  expiration  of  four  days  from  the  entry  of 
the  order,  and  the  service,  upon  the  attorney  for  the  adverse 
party,  of  a  copy  thereof,  and  notice  of  the  entry;  but  not  before. 
1j.    180S,  eh.   »M. 

S  1228.  [Am*d,  1879.]  Id.|  npon  trial  hr  court  or  referee 
of  tiie  ^rhole  Inane  of  fact. 

Where  the  whole  issue  is  an  issue  of  fact,  which  was  tried  by 
a  referee,  the  report  stands  as  a  decision  of  the  court.  Except 
^rhere  it  is  otherwise  expressly  prescribed  by  law,  judgment 
upon  such  a  report,  or  upon  the  decision  of  the  court,  upon  the 
trial  of  the  whole  issue  of  fact  without  a  jury,  may  be  entered  by 
the  clerk,  as  directed  therein,  upon  filing  the  decision  or  report. 
Co.  Proc,  parU  of  M  367  and  272,  am'd. 

9  1229.  In  matrimonial  eansea,  Judsn&ent  can  be  rendered 
only  by  the  conrt. 

In  an  action  to  annul  a  marriage,  or  for  a  divorce  or  separation, 
judgment  cannot  be  taken,  of  course,  upon  a  referee's  report,  a's 
prescribed  in  the  last  section,  or  where  the  reference  was  made, 
as  prescribed  in  section  1215  of  this  act.  Where  a  reference  is 
made  in  such  an  action,  the  testimony,  aud  the  other  proceedings 
upon  the  reference,  must  be  certified  to  the  court,  by  the  referee, 
with  his  report;  aud  judgment  must  be  rendered  by  the  court. 

9  1230.  [Am'd,  1H77.]  Final  Judarment  npon  deciaion  or 
report  a'fTardlnflr  Interlocntory  Jndarntent,  etc. 

In  a  case,  not  provided  for  in  the  foregoing  sections  of  this 
article,  where  the  decision,  upon  a  trial  by  the  court,  without  a 
jury,  or  the  report,  upon  the  trial  by  a  referee,  directs  nn  inter- 
locutory judgment  to  be  entered,  and  the  party  afterwards  be- 
comes entitled  to  a  final  judgment,  an  application  for  the  latter 
may  be  made,  as  upon  a  motion.  Aud  where  a  judgment  requires 
the  appointment  of  a  referee,  to  do  any  act  thereunder,  the  ref- 
eree must  be  appointed  by  the  judgment,  or  by  the  court,  upon 
motion,  except  as  otherwise  prescribed  in  the  next  section. 

I  1231.  Id. I  ho^nr  final  Judgment  entered  and  aettled  in 
eertaln   caaea. 

In  an  ac*tion  triable  by  the  court,  an  interlocutory  judgment, 
rendered  upon  a  default  in  appearing  or  pleading,  or  pursuant  to 
the  dire  *tion  contained  in  a  decision  or  report,  may  state  the  sub- 
stance o/  the  final  judgment,  to  which  the  party  will  be  entitled. 
It  may  also  direct,  that  the  final  judgment  be  s«*ttl(Hl  by  a  judge, 
or  a  referc?.  In  that  case,  finul  judgment  shall  not  be  entered, 
until  a  settlement  thereof,  subscribed  by  the  judge  or  referee,  is 
filed.  Where  an  interlocutory  judgment  awards  costs,  they  may 
b«  awarded  generally,   without  specifying  the  amount  thereof, 

279 


|§  1282-37  ENTERING  JUDGMENT.  c.  11, 1. 1,  a.  2 

Where  the  final  judgment  is  directed  to  be  settled,  and  the  costs 
have  not  been  taxed  when  the  settlement  thereof  is  filed,  a  blank 
for  the  amount  of  the  costs  must  be  left  in  the  settlement;  and 
the  costs  must  be  taxed,  and  the  blank  filled  np  accordingly,  by 
the  clerk,  when  the  final  judgment  is  entered. 

S  1282.  Interlocutory  reference  or  Inanlslttoni  ho^ir  r«- 
▼levred. 

Where  a  reference,  or  writ  of  inquiry,  directed  as  prescribed 
in  section  1015,  or  section  1215  of  this  act,  has  been  executed, 
either  party  may  apply  for  an  order,  directing  a  new  hearing,  or  a 
new  writ  of  inquiry,  upon  proof,  by  affidavit,  that  error  was  com- 
mitted '  to  his  prejudice,  upon  the  hearing,  or  in  the  report,  or 
upon  the  execution  of  the  writ,  or  in  the  inquisition.  In  a  proper 
case,  the  application  may  be  granted,  after  judgment  has  been 
entered.  In  that  case,  the  judgment  may  be  set  aside,  either  then 
or  after  the  new  hearing,  or  the  execution  of  the  new  writ,  as 
justice  requires. 

S  1283.  Motion  for  Jndfrment  npon  a  flpeelal  verdlet,  etc 

A  motion  for  judgment,  upon  a  special  verdict,  may  be  made 
by  either  party;  and  must,  in  the  first  idstance,  be  heard  and  de- 
cided, at  a  term  held  by  one  judge. 

Co.  Proc.,  part  of  I  265.    See  I  1189,  ante. 

§  1284.  [Ani'd,  18fMS.]  Id.  9  npon  verdlot  flabjeet  to  opinion 
of  court. 

A  motion  for  judgment,  upon  a  verdict  subject  to  the  opinion  of 
the  court,  may  be  made  by  either  party;  and  must  be  heard  and 
decided  at  a  term  of  the  appellate  division  of  the  sapreme  court. 
Id.   See  I  1185,  ante.    L.  ISK,  ch.  946. 

I   1286.    Interest   on   verdict,   ete.,   to   be  tnolnded  In   ro- 

Where  final  judgment  is  rendered  for  a  sum  of  money,  awarded 
by  a  verdict,  report,  or  decision,  interest  upon  the  sum  awarded, 
from  the  time  when  the  verdict  was  rendered,  or  the  report  or 
decision  was  made,  to  the  time  of  entering  judgment,  must  be 
comp\ited  by  the  clerk,  added  to  the  sum  awarded,  and  included 
iu  the  amount  of  the  judgment. 
Id.,  I  810,  am'd 

{  1286.  [Am*d,  1807.]     Bntry  of  Jndarment. 

Every  interlocutory  judgment  or  final  judgment  shall  be  signed 
by  the  clerk  and  filed  in  his  office,  and  such  signing  and  filing 
shall  constitute  the  entry  of  the  judgment.  The  clerk  shall.  In 
addition  to  the  do^^ket-books  required  to  be  kept  by  law,  keep  a 
book,  styled  the  **  judgment-book,"  in  which  he  shall  record  all 
judgments  entered  in  his  office. 

L.  1897,  ch.  188.    In  effect  AprU  6,  1897.    Bee  L.  1897,  ch.  187. 

I  1237.  [Am*d,  1870.]  Jndffment-roII  to  be  filed;  of  vrhnt 
It  constats. 

The  clerk,  upon  entering  final  judgment,  must  immediately  file 
the  judgment- roll,  which  must  consist,  except  where  special  pro- 
vision is  otherwise  made  by  law,  of  the  following  papers:  the  sum- 
mons; the  pleadings,  or  copies  thereof;  the  final  judgment*  and 
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th«  interlocutory  judgment,  if  any,  or  copies  thereof;  and  each 
paper  on  tile,  or  a  copy  thereof,  and  a  copy  of  each  order,  which 
hi  any  wa^  inTolves  the  merits,  or  necessarily  afifects  the  judg- 
ment. If  judgment  is  taken  by  default,  the  judgment-roll  must 
also  contain  the  papers  required  to  be  filed,  upon  so  taking  judg- 
ment, or  upon  making  application  therefor;  together  with  any 
report,  decision  or  writ  of  inquiry,  and  return  thereto.  If  judg* 
ment  is  taken  after  a  trial,  the  judgment-roll  must  contain  the 
▼erdict,  report,  or  decision;  each  offer,  if  any,  made  as  prescribed 
in  this  act,  and  the  exceptions  or  case  then  ou  file. 
CO.  Proc.,  f  281,  tublto.  1  and  2.  am'd.   Sm  |  1717. 

9  1238.  Id. I  by  vrhom  prepmred. 

The  judgment-roll  must  be  prepared,  and  furnished  to  the  clerk, 
by  the  attorney,  for  the  party,  at  whose  instance  the  final  judg- 
ment is  entered;  except  that  the  clerk  must  attach  thereto  the 
necessary  original  papers,  on  file.  But  the  clerk  may,  at  his 
option,  make  up  the  entire  judgment-roll. 
SateUtiiCe  for  Introduotoir  part  of  Co.  Proo.,  i  281. 

9  12639.  Tlm«  of  flllns  JvdRrmeiit-roll  to  1>e  noted. 

The  clerk  must  make  a  minute,  upon  the  back  of  each  judgment- 
roll,  filed  in  his  office,  of  the  time  of  filing  it,  specifying  the  year, 
month,  day,  hour,  and  minute.    A  proceeding  to  enforce  or  collect 
a  final  judgment,  cannot  be  taken,  until  the  judgment-roll  is  filed. 
2  R.  a  8GD.  i  11,  am*d. 

I  1240.  IVhen  a  Jadtrment  may  be  enforced  by  exeoutlon. 

In  either  of  the  following  cases,  a  final  judgment  may  be  en- 
forced by  execution: 

1.  Where  it  is  for  a  sum  of  money,  in  favor  of  either  party;  or 
directs  the  payment  of  a  sum  of  money. 

2.  Where  it  is  in  favor  of  the  plaintiff,  in  an  action  of  ejectment, 
or  for  dower. 

3.  In  an  action  to  recover  a  chattel,  where  it  awards  a  chattel 
to  either  party. 

SatMiUato  for  Co.  Proo.,  part  of  I  388.  See  (  v5C4,  post. 

{  1241.  "Wlien  a  Judirnient  may  be  enforced  1»t  pnnlsli- 
■ient  for  dlaobeylnar  it. 

In  either  of  the  following  CRses,  a  judgment  may  be  enforced, 
by  serving  a  certified  copy  thereof,  upon  the  party  against  whom 
it  is  rendered,  or  the  officer  or  person,  who  is  required  thereby, 
or  by  law,  to  obey  it;  and,  if  he  refuses  or  wilfully  neglects  to 
obey  it,  by  punishing  him  for  a  contempt  of  the  court: 

1.  Where  the  judgment  is  final,  and  cannot  be  enforced  by  exe- 
cution, as  prescribed  in  the  last  section. 

2.  Where  the  judgment  is  final,  and  part  of  it  cannot  be  en- 
forced by  execution,  as  prescribed  in  the  last  section:  in  which 
case,  the  part  or  parts,  which  cannot  be  so  enforced,  may  be  en- 
forced as  prescribed  in  this  section. 

3.  Where  the  judgment  is  interlocutory,  and  requires  a  party 
to  do,  or  to  refrain  from  doing,  an  act,  except  in  a  case  specified 
in  the  next  subdivi.sion. 

4.  Whore  the  judgment  requires  the  payment  of  money  into 
court,  or  to  an  officer  of  the  court:  except  where  the  money  is  due 
upon  a  contract,  express  or  implied,  or  as  damages  for  non-per- 
formance of  a  contract.    In  a  case  specified  in  this  subdivision,  if 
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the  judgment  is  final,  it  may  be  enforced,  as  prescribed  in  this 
section,  either  simultaneously  with,  or  before  or  after  the  issoiaff 
of  an  execution  thereupon,  as  the  court  directs. 
Substitute  for  Ck>.  Proc.,  part  of  1385.    Bee  f  2566,  poet. 

f  1242.  [Am'd,  1H77,  1002.]  Real  property;  kow  sold  i 
effect   of  conveyance. 

Except  where  special  provision  is  otherwise  made  by  law,  real 
property  adjudged  to  be  sold,  must  be  sold  in  the  county  where 
it  is  situated  by  the  sheriff  of  the  county,  or  by  a  referee,  ap- 
pointed by  the  court  for  that  purpose,  who  must  execute  a  con- 
veyance to  the  purchaser.  If  such  real  property  is  situated  partly 
•in  one  county  and  partly  in  another  and  is  so  circumstanced  that 
a  sale  of  the  whole  will  be  most  benefi<*ial  to  the  parties,  the 
court  rendering  judgment  may  direct  in  which  county  the  whole 
of  such  real  property  shall  be  sold.  The  conveyance  is  effectual, 
to  pass  the  right,  title,  or  interest  of  a  party  adjudged  to  be  sold: 
but  nothing  contained  in  this  section  shall  be  deemed  to  repeal 
or  modify  the  provivsions  of  any  law  specially  regulating  the  sale 
of  real  property  under  a  judgment  or  decree  of  any  court,  in  any 
particular  county  of  the  state. 

Co.  Proc,  lamt  sentence  but  one,  of  $  287;  L.  1902,  ch.  138.  In  effect  Sept. 
1.   1002. 

S  1248.  [Am'd,  1877.]     Security  upon  sale  by  referee. 

Where  a  referee  is  appointed  b^  the  court,  to  sell  real  property, 
the  court  may  provide  for  his  giving  such  security,  as  the  court 
deems  just,  for  the  proper  application  of  the  money  received 
upon  the  sale;  or  for  the  payment  thereof  by  the  purchaser, 
directly  to  the  person  or  persons  entitled  thereto,  or  their  at- 
torneys. 

S  1244.  [Am*d,  1879.]    Conveyance  to  state  name  of  party. 

A  conveyance  of  property,  sold  by  virtue  of  an  execution,  or 
sold  pursuant  to  a  judgment,  which  specifies  the  particular  party 
or  parties,  whose  right,  title  or  Interest  is  directed  to  be  sold, 
must  distinctly  state,  in  the  granting  clause  thereof,  whose  right, 
title,  or  interest  was  sold,  and  is  conveyed,  without  naming,  in 
that  clause,  any  of  the  other  parties  to  the  action;  otherwise,  the 
purchaser  is  not  bound  to  accept  the  conveyance,  and  the  officer 
executing  it  is  liable  for  the  damages,  which  the  purchaser  sus- 
tains by  the  omission,  whether  he  accepts  or  refmses  to  accept  it 
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AJITICLIS   THIRD. 

JMxketing  a  judgment;  effect  thereof,  cu  a  lien  upon  real  property; 
suspending  and  discharging  the  lien ;  aatitf  action  and  asngr^ 
tnerU  of  a  judgment. 

8ec.  1245.  Certain  clerks  to  keep  docket-books. 

1246.  Id.;   to  docket  Jadgments. 

1247.  Filing  tranecrlptfl,  and  docketing  judgments  tbereoo. 

1248.  Peaalty   for  clerk's  neglect,   i 
1240.  Dockets  to  be  public. 

1250.  Judgment  not  to  be  a  lien  until  docketed. 

1251.  Real  property     bound  for  ten  years  by  a  judgment  thus  dwAated. 

1252.  Seal  property  may  be  leried  npon  after  ten  years. 

1263.  Land   held  under  contract  not  bound  by  judgment. 
12M.  Preference  of  mortgages  for  purebase  money. 
1295.  Certain  time  not  to  be  included   in  the  ten  yeat». 

1266.  Court  may  order  Iten  of  judgment  to  be  suapended  upon  appeai. 

1267.  From  what  time  order  suspends  the  lien. 
125S.  How  Hen  suspended  In  any  other  county. 
12.59.   Wlien   and  how  Hen  restored. 

12B0.   I>o<'kot   of  jiidsment.    how  cancell«Ml. 

1260a.  Satisfaction  of  jndjrment.   In  crodltor'B  nbwnoe. 

1261.  SatlKfactlon-ploce   to  Ik»  j?ivon   on   payment   of  judgment 

1202.  Assignor  must  acknowledge  aKHigiiment. 

126.3.  Assignee  who  Is  a  receiver,  etc.,  may  file  notice. 

1264.  Entry  in  docket,  upon  return  of  execution  satisfled. 
1266.  Id.;  where  execution  returned  unsatisfled. 

1266.  SherllT  to  glre  copy  of  satisfied  execution;   dark  to  Mitar  satl^ 

faction. 

1267.  Docket:   when  to  be  discharged  and  cancelled. 
1208.  Discbarge  of  a  judgment  against  a  bankrupt. 
1260.  Power  of  courts  respecting  docket. 

1270.  Clerk  to  file  and  note  assignment  of  Judgment. 

1271.  [Repealed.] 

1272.  To  what  judgments  and  executions  this  article  applies. 

I  1246.  [Am'd,  188G.]  Certain  clerk*  to  keep  dooUet- 
boolcfl. 

£<ach  county  clerk,  and  the  clerk  of  the  city  court  of  the  city  of 
New- York,  must  keep  one  or  more  books,  ruled  in  columns, 
convenient  for  making  the  entries,  prescribed  in  the  next  section; 
in  which  he  must  docket,  in  its  regular  order  and  according  to 
its  priority,  each  judgment,  which  he  is  required  by  this  article 
to  docket.  The  expense  of  procuring  a  new  book,  when  neces- 
sary, is  a  county  charge. 

li.    1886,    cb.    046. 

f  1246.  Id.  I  to  dooket  Judgrmentii. 

Each  clerk,  .specified  in  the  last  section,  must,  when  he  files  a 
judgment-roll,  upon  a  judgment,  rendered  in  a  court  of  which  he 
is  clerk,  docket  the  judgment,  by  entering,  in  the  proper  docket- 
book,  the  following  particulars,  under  the  initial  letter  of  the 
surname  of  the  judgment  debtor,  in  its  alphabetical  order: 

1.  The  name,  at  length,  of  the  judgment  debtor;  and  also  his 
residence,  title,  and  trade  or  profession,  if  any  of  them  are  stated 
in  the  judgment. 

2.  The  name  of  the  party,  in  whose  favor  the  judgment  was 
rendered. 

3.  The  sum,  recovered  or  directed  to  be  paid,  in  figures. 

4.  The  day,  hour,  and  minute,  when  the  judgment-roll  was 
filed. 

5.  The  day,  hour,  aad  aaiixute,  when  the  judgment  was  docketed 
ip  his  office.  jj^g 
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6.  The  court  in  which  the  judgment  was  rendered,  and,  if  it 
was  rendered  in  the  supreme  court,  the  county  where  the  judg- 
ment-roll is  filed. 

7,  The  name  of  the  attorney  for  the  party  recovering  th* 
judgment. 

If  there  are  two  or  more  judjrment  debtors,  those  entries  must 
b«  repeated,  under  the  initial  letter  of  the  surname  of  each. 
2  R.  B.  361,  §  13  (2  Edm.  373),   remodelled  and  am'd. 

i  1247.  Fllins  tranncrlpta,  and  dooketlnar  $udmtBfmiM 
tKereon. 

A  clerk,  with  whom  a  judgment-roll  is  filed,  upon  a  judgment 
docketed  as  prescribed  in  the  last  section,  must  furnish,  to  any 
person  applying  therefor,  and  paying  the  fees  allowed  by  law,  one 
or  more  transcripts  of  the  docket  of  the  judgment,  attested  by 
his  signature.  A  county  clerk  to  whom  such  a  transcript  is  pre- 
sented, must,  upon  payment  of  his  fees  therefor,  immediately  file 
it,  and  docket  the  judgment,  as  prescribed  in  the  last  section,  iih 
the  appropriate  docket-book,  kept  in  his  office. 
L.  1840.  ch.  486,  S  26  (4  Edm.  692),  am^d. 

f  1248.  Penalty  for  clerk's  neipleot. 

A  clerk  who  omits,  os  soon  as  practicable,  to  docket  a  judgment 
required  to  be  docketed,  or  to  furnish  a  transcript  of  a  judgment* 
so  docketed  in  his  office,  as  prescribed  in  the  last  two  sections, 
forfeits,  to  the  person  aggrieved,  two  hundred  and  fifty  dollars,  in 
addition  to  the  damages  sustained  by  reason  of  the  omission. 

S  R.   S.  862.   f  20  (2  Edm.  874). 

§  1249.  Dockets   to   be    public 

A  docket-book,  kept  by  a  clerk,  must  be  kept  open,  during  the 
business  hours  fixed  by  law,  for  search  and  examination  by  anj 
person. 

Id..  «  19. 

S  1250.  Jndirment  not  to  be  a  lien  nntil  docketed. 

A  judgment,  required  to  be  docketed,  as  prescribed  in  this  ar- 
ticle, neither  aCFeots  real  property  or  chattels  real,  nor  is  entitled 
to  «  nnforence,  until  the  judgment-roll  is  filed,  and  the  judgment 
docketed. 

Id..  S   12.   am'd. 

S  1261.  [Am'd,  1002,  19US.]  Renl  property  bonnd  for  ten 
jeum  by  a  Jvdffment  tlius  docketed)  Judffn&enta  nffninat 
pernonH   iiaed   \ty   a   llctltlonii    nuiue. 

Kxcept  as  otherwise  specially  proscribed  by  law,  and  except 
also  as  in  this  sei-tion  below  provided,  a  judgment,  hereafter 
rendered,  which  is  docketed  in  a  c<>\inty  clerk's  office,  as  pro- 
scribed in  this  article*,  binds,  and  is  a  charjre  ui)on,  for  ten  years 
after  filing  the  judj^rincnt  roll,  and  no  lon;::cr,  the  real  property 
an<l  chattels  real,  in  that  county,  which  the  judgment  debtor  has 
nt  the  time  of  so  dockctini?  it,  or  wliicb  he  ac(inirrs  at  any  time 
afterwards,  and  within  the  ten  years.  Provided  however  that 
no  judgment  shall  be  a  char^'e  niH)n  or  bind  the  real  property 
of  any  person  unless  and  nntil  he  be  designated  by  his  name  in 
a  docket  of  su<'h  judgment  in  the  office  of  the  clerk  in  the  county 
where  such  property  is.  T'pon  such  noti<'e  to  a  judgment  debtor 
as  the  court  may  direct  the  snpreme  court  may  order  that  any 
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jadirment  heretofore  or  hereafter  rendered  therein  against  such 
debtor  be  amended  so  as  to  desiguute  such  debtor  by  his  name 
and  that  the  clerk  of  the  county  in  which  the  judi^iueut  roll  is 
filed  redocket  such  judgment  as  so  amended;  and  from  the  time 
of  such  redocket  during  the  remainder  of  ten  years  from  the  fil- 
ing: of  the  judgment  koll,  such  judgment  shall  bind  and  be  a 
charge  upon  the  real  property  and  chattels  real  m  that  county 
which  such  judgment  debtor  may  have  at  the  time  of  such  re- 
docket or  may  thereafter  within  said  ten  years  acquire,  and  a 
transcript  of  such  new  docket  may  be  tiled  and  docketed  in  the 
office  of  the  clerk  of  any  other  county  in  the  state  in  like  manner 
and  with  like  effect  as  a  transcript  of  an  original  docket  may  be 
filed.  Upon  such  notice  to  a  Judgment  debtor  as  the  court  may 
direct  any  court  other  than  the  supreme  court  may  order  that, 
any  judgment  heretofore  or  hereafter  rendered  therein  against 
such  debtor  and  any  docket  thereof  in  such  court  be  amended  so 
as  to  designate  such  debtor  by  his  name,  and  at  any  time  after 
such  amendment  shall  have  been  made  a  transcript  of  the  docket 
of  such  judgment  as  so  amended  may  be  filed  and  docketed  in 
the  office  of  the  clerk  of  any  county  in  this  state  in  like  manner 
and  with  like  effect  as  a  transcript  of  an  original  docket  may 
be  filed. 

Tbis  and  next  ■ection  sre  subfltltutes  for  2  R.  S.  800,  18  3  and  4;  L.  1840, 
eh.  380,  f  25;  and  Co.  Proc.,  part  of  f  282;  L.  1902.  cb.  818;  L.  1905.  ch.  432. 
In  effect  May  16,    1906. 

I  12S2.  Real  property  may  be  levied  upon  after  ten 
years. 

When  ten  years  after  filing  the  judgment-roll  have  expired,  real 
property  or  a  chattel  real,  which  the  judgniout  dc'btor,  or  real 
property  which  a  person,  deriving  his  right  or  title  thereto,  as  the 
heir  or  devisee  of  the  judgment  debtor,  then  has,  in  any  county. 
may  be  levied  upon,  by  virtue  of  an  execution  against  property, 
issued  to  the  sheriff  of  that  county,  upon  a  judgment  hereafter 
rendered,  by  filing,  with  the  clerk  of  that  county,  a  notice,  sub- 
scribed by  the  sheriff,  describing  the  ju(lgii\«'ut,  the  execution,  and 
the  property  levied  upon;  and,  if  the  interest  leviod  upon  is  that 
of  an  heir  or  devisee,  specifying  that  fact,  and  the  name  of  the 
heir  or  devisee.  The  notice  must  be  recorded  and  indexed  by  the 
clerk,  as  a  notice  of  the  pendency  of  an  action.  For  that  purpose, 
the  judgment  debtor,  or  his  heir,  or  devisee,  named  in  the  notice. 
18  regarded  as  a  party  to  an  action.  The  judgment  binds,  and  be- 
comes a  charge  upcm,  the  right  and  title  thus  levied  upon,  of  the 
judgment  debtor,  or  of  his  heir  or  devisee,  as  the  case  may  be, 
only  from  the  time  of  recording  and  indexing  the  notice,  and  until 
the  execution  is  set  aside,  or  returned. 

S  1258.  Land  l&eld  vnder  contract  not  bound  by  Jndir- 
ment. 

The  interest  of  a  person,  holding  a  rontract  for  the  purchase 
of  real  property,  is  not  bound  by  the  doeketing  of  a  judgment; 
and  cannot  be  levied  upon  or  sold,  by  virtue  of  an  execution,  is- 
sued upon  a  judgment. 

1  B.  S.  744.  nrat  paragraph  of  {  4  (1  Rdm.  6D6).    Sec  SS  645,  1370.  1874. 

^  12S4.  Preference  of  mortgraBree  for  pnrcbase-money. 

Where  real  property  is  sold  and  convoyed,  and,  at  the  same 
time,  a  mortgage  thereupon  is  given  by  the  purehnRor,  to  secure 
the  piiyment  of  the  whole  or  a  part  of  the  purchase-money,  the 
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lien  of  the  mortgage,  upon  that  real  property,  is  superior  to  the 
lien  of  a  previous  judgment  against  the  purchaser. 

1  R.   S.  749,   5  5  (1  Edm.   700),  am'd. 

I   1255.    Certain  tliue  not  to  be  Inelnded  In  the  ten  years. 

The  time,  during  which  a  judgment  creditor  is  stayed,  by  an 
injunction  or  other  order,  or  by  the  operation  of  an  appeal,  or  by 
express  provision  of  law,  from  enforcing  a  judgment,  is  not  a 
part  of  tne  ten  years,  to  which  the  lien  of  a  judgment  is  limited 
by  this  article.  But  this  section  does  not  extend  the  time  of  the 
lien,  as  against  a  purchaser,  creditor,  or  mortgagee  in  good  faith. 
C3o.  Proc,  second  sentence  of  $  282,  am'd. 

9  iseno.    court    may    order    lien    of   Judffment    to    be    ana* 
pended  upon  appeal. 

Where  an  appeal  from  a  judgment  has  b<*en  perfected,  and  an 
undertaking  has  been  given,  Hutficient  to  entitle  the  appellant  to 
a  stay  of  the  execution  of  the  judgment,  without  an  order  for 
that  purpose,  the  court,  in  which  the  judgment  was  recovered, 
may,  in  its  discretion  and  upon  such  terms  as  justice  requires, 
make  an  order,  upon  notice  to  the  attorney  for  the  respondent, 
and  to  the  sureties  in  the  undertaking,  exempting  from  the  lien  of 
the  judgment,  as  against  judgment  creditors,  and  purchasers  and 
mortgagees  in  good  faith,  the  real  property  or  chattels  real,  upon 
which  the  judgment  is  a  lien,  or  a  portion  thereof,  specifically 
described  in  the  order.  If  all  the  property,  subject  to  the  lien, 
is  so  exempted,  the  order  must  direct  the  clerk,  in  whose  office 
the  judgment-roll  is  filed,  to  make  an  entry,  on  the  docket  of  the 
judgment,  in  each  place  where  it  appears  in  the  docket-book,  sub- 
stantially as  follows:  "Lien  suspended  upon  appeal.  See  order 
entered  ";  adding  the  proper  date.  If  a  portion  only  is  exempted, 
the  order  must  direct  the  clerk  to  make,  in  like  manner,  an  entry, 
substantially  as  follows:  "  Lien  partially  suspended  upon  appeal. 
See  order  entered";  adding  the  proper  date.  The  clerk  must, 
when  he  files  the  motion  papers,  and  enters  the  order,  make  the 
entry  or  entries  in  the  docket-book,  as  required  by  the  order. 
Substitute  for  Co.  Proc,  part  of  S  282. 

I   12B7.    Front  irbat  time  order  anapenda  tbe   lien. 

Where  an  order  is  made,  as  prescribed  in  the  last  section,  by  the 
supreme  court  or  by  a  county  court,  it  operates  as  a  suspension  of 
the  lien  upon  property  situated  in  the  county,  where  the  judg- 
ment-roll is  fihd,  from  the  time  when  the  order  is  entered,  and 
the  proper  entry  made  in  the  docket-book.  If  the  property  ex- 
empted is  situated  in  another  county,  or  if  the  order  was  made 
by  a  court,  other  than  the  supreme  court  or  a  county  court;  the 
order  operates  as  a  suspension,  from  the  time,  when  the  proper 
entry  is  made  in  the  docket -book,  kept  by  the  clerk  of  that  county, 
as  prescribed  in  the  next  section. 
Id. 

I  1258.    How  Hen  anapendod  In  any  otber  county. 

The  clerk,  with  whom  the  order  is  entered,  must,  upon  pay- 
ment of  his  fees  therefor,  furnish  to  the  party  who  obtained  the 
order,  one  or  more  transcripts,  attested  by  his  signature,  of  the 
docket  of  the  judgment,  including  the  entry  made  upon  the 
docket.  A  county  clerk,  in  whose  office  the  judgment  is  docketed, 
must,  upon  payment  of  his  fees  therefor,  immediately  file  such 
a  transcript;  and  make  an  entry  upon  the  docket  of  the  judgment, 
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io  each  place  where  it  appears  in  his  docket-book,  substantially 
as  follows:  **  Lien  suspemit'd  ",  or,  **  Lien  partially  suspended  ' , 
according  to  the  entry  upon  the  original  docket,  and  also,  "  See 
transcript  filed";  adding  the  proper  date. 
Id. 

S   1259.    li'lten  and  liow  lien  restored. 

At  any  time  after  a  judgment,  which  has  ceased  to  be  a  lien. 
as  prescribed  in  the  last  three  sections,  is  affirmed,  or  the  appeal 
therefrom  is  dismissed,  the  lien  thereof  may  be  restored,  an 
follows : 

1-  The  clerk,  in  whose  office  the  judgment  of  affirmance,  o** 
the  order  dismissing  the  appeal,  is  entered,  Inust,  upon  the 
request  of  the  judgment  creditor,  docket  the  judgment  anew, 
as  it  was  originally  docketed,  but  in  the  order  of  priority  of  tho 
new  docket;  and  he  must  write,  upon  the  new  docket,  the  words, 
"Lien  restored  by  redocket";  adding  the  date  of  redocketing. 

2.  A  transcript  of  the  new  docker  must  be  furnished  to  a 
county  clerk,  in  whose  office  an  entry  of  the  suspension  of  the 
lien  has  been  made,  as  prescribed  in  the  last  two  sections;  and 
thereupon  the  judigrment  must  be  dor-keted  by  him  anew,  in  the 
order  of  the  priority  of  the  new  docket.  The  clerk  who  so  re- 
dockets  the  judgment,  must  make  an  entry  upon  the  new  docket, 
substantially  as  follows:  **  Lien  restored  by  redocket.  See  tran- 
script filed";  adding  the  date  of  redocketing  in  his  county. 

The  lien  of  the  judgment  is  thereupon  restored,  for  the  unex- 
pired period  thereof,  as  if  the  order  had  not  been  made;  but  with 
like  effect  only,  as  against  judgment  creditors,  purchasers,  and 
mortgagees  in  good  faith,  as  if  the  judgment  had  then  been 
first  docketed. 

f  1260.  [Am*d,  1899.]  Docket  of  Jndffmenty  l&ow  caneelled. 

The  docket  of  a  judgment  must  be  cancelled  and  discharged 
by  the  clerk,  in  whose  office  the  judgment-roll  is  filed,  upon  filing 
with  him  a  satisfaction-pieoe,  describing  the  judgment,  and  exe- 
cuted as  follows: 

1.  [Ain'd,  1899.]  Except  as  otherwise  prescribed  in  the  next 
subdivision,  the  satisfaction  piece  must  be  executed  by  the  party 
in  whose  favor  the  judgment  was  rendered,  or  his  executor  or 
administrator;  or,  if  it  is  made  within  two  years  after  the  entry 
of  judgment,  or  after  the  entry  of  final  judgment  or  order  of 
affirmance,  by  the  attorney  of  record  of  the  party.  But  where 
the  authority  of  the  attorney  has  been  revoked,  a  satisfaction  by 
him  is  not  conclusive,  against  the  person  entitled  to  enforce  th«! 
judgment,  in  respect  to  a  person,  who  had  actual  notice  of  thif 
revocation,  before  a  payment  on  the  judgment  was  made,  or  « 
purchase  of  property  bound  thereby  was  effected. 

2.  If  an  assignment  of  the  judgment,  executed  by  the  partv 
in  whose  favor  it  was  rendered,  or  his  executor  or  administrator 
has  been  filed  in  the  clerk's  office  the  satisfaction-piece  must  be 
executed  by  the  person,  who  appears,  from  the  assignment,  o»- 
from  the  last  of  the  subsequent  assignments,  if  any,  so  filed, 
showing  a  continuous  chain  of  title,  to  be  the  owner  of  the  judkT- 
ment:  or  by  his  executor  or  administrator. 

3.  If  the  satisfaction-piece  is  executed  by  an  attorney  in  fact, 
in  behalf  of  a  person  authorized  to  execute  it,  other  than  th* 
attorney  of  record,  an  instrument,  containing  a  power  to  ac- 
knowledge the  satisfaction,  must  be  filed  with  the  satisfacUoi- 
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piece,  unleBS  it  has  been  recorded,  in  the  proper  book  for  record- 
ing deeds,  in  that  or  another  county;  in  which  case,  the  ^atis* 
faction-piece  niui^t  refer  to  the  record,  and  the  clerk  may,  for 
his  own  indemnity,  require  evidence  of  a  record  remaining  in 
anotlier  ollice, 

Tlie  execution  of  each  satisfaction-piece  or  power  of  attorney 
must  be  acknowledged,  before  the  clerk,  or  hia  deputy,  and  cer- 
tified by  him  thereupon:  or  it  must  be  acknowledged  or  prov<Hl, 
and  certitied.  in  like  manner  as  a  deed  to  be  recorded  in  the 
county  where  it  is  filed. 

2  n.  S.  302.  SI  22.  23  and  24  (2  Edm.  37.1),  and  L.  1834.  cU.  262. 
IS    1,   2   and   3    (4   I«Mm.    022);    L.    1899,   ch.    05.     In   olTeot   S.-'pt.    1,    1899. 

§  12C{1.  SpitlMf action-piece  to  be  arlvcn  on  payment  of 
Jn«l  foment. 

Tlie  person,  entitled  to  enforce  a  judgment,  must  execute,  and 
acknowledjje  before  the  proper  officer,  a  satisfaction-piece  thereof, 
at  the  re(iuest  of  the  judgment  debtor,  or  of  a  person  interesteil 
in  the  property  bound  by  the  judgment,  upon  presentation  of  a 
satisfaction-piece,  and  payment  of  the  sum  due  upon  the  judg- 
ment, and  the  fees  allowed  by  law  for  taking  the  acknowledg- 
ment of  a  deed. 

Id..   I  25   (2  Edm.   375),   am'd. 

§  1202.  [Am*d,  189R.]  Asalsnor  mnat  acknoirledfs'e  as- 
nif^nnient. 

A  person  who  has  heretofore  executed,  or  hereafter  executes, 
a  written  assignment  of  a  judgment,  owned  by  liim,  without 
acknowledging  the  executicm  th<»reof,  before  an  officer  authoriz(»d 
to  take  the  acknowledgment  of  a  deed,  must  so  acknowledge  it. 
at  the  rc(iU(»st  of  his  assignee,  or  of  a  subsequent  assignee  thereof, 
or  of  the  judgment  debtor,  unon  pn»sentation  of  the  assignment^ 
and  pjiyment  of  the  officer's  fees. 

L.    1803.    oh,    04  G. 

8  12(13.  ANMiflruce  tvho  in  a  receiver,   etc.,  may  file  notice, 

A  resident  of  the  State,  or  u  person  having  an  office  within  the 
State,  for  the  regular  transaction  of  business,  in  person,  who 
becomes  the  owner  of  a  judgment,  by  virtue  of  a  general  assign- 
ment for  the  benefit  of  creditors,  or  of  an  appointment  as  h. 
receiver,  or  trustee  or  assignee  of  an  insolvent  debtor  or  bank- 
rupt, may  file  with  the  clerk,  in  whose  otfice  the  judgment-roll  is 
filed,  a  notice  of  the  assignment,  or  of  his  appointment,  and  of 
his  ownership  of  the  judgment.  The  notice  must  be  RubRcrib<»d 
by  him.  adding  to  his  signature  his  place  of  residence,  and  also, 
if  he  resides  without  the  State,  his  office  address.  A  notice  so 
filed  has  the  same  force  and  effect,  for  the  purposes  of  this 
arti<-le,  as  if  it  was  an  assignnicnt  of  the  judgment. 

§  12f>4.  Entry  In  «locket,  npon  return  of  execntion 
«atlHlied. 

Where  an  execution  is  returned,  whrdly  or  partly  satisfied,  the 
clerk  must  make  an  entry  of  the  satisfacti<m,  or  partial  satisfac- 
tion, in  the  <locket  of  tln^  judgment,  upon  which  it  was  issued. 
Thereupon    the   judgment  is   deemed   satisfied,    to   the   extent    of 
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the  amount   returned  as  collected,  unless  the  return  is  vacated 
by  the  court. 

2   R.   S.   362,   {  26   (2  Fklm.   375). 

f  12G5.  Id.;   wbere   execution   returned   nnsntlsAed* 

Where  an  execution  is  returned  wholly  unKntisfied,  the  clerk 
nnist  immediately  make,  in  the  docket  of  the  ju<lgment,  upon 
which  it  was  issued,  an  entry  of  the  fact,  stating  the  time  when 
the  execution  was  returned. 

I  12<i6.  Slicrlff  to  ivlve  copy  of  sntlMlled  cxecntloni  cleric 
to   enter  ttatlNfactlon. 

A  sheriff,  upon  being  paid  the  full  amount  due  upon  an  execu- 
tion ill  his  hands,  must  immediately  indorse  thereupon  a  return 
of  satisfaction  thereof.  He  must  also  ileliver,  to  the  person 
ninkiug  the  payment,  upon  the  letter's  request,  and  payment 
of  the  fees  allowed  by  law  therefor,  a  certified  copy  of  the 
execution,  and  of  the  return  of  satisfaction  thereupon;  which 
may  be  tiled  with  the  clerk  of  the  same  county,  who  must  there- 
upon cancel  an<l  discharge  the  docket  of  the  judgment,  as  if  the 
jutl^jment-roll  was  filed  in  his  office,  and  the  execution  was  re- 
turned to  him,  as  satisfied.  But  this  section  does  not  exonerate 
the  sheriflT,  from  his  duty  to  return  the  execution,  to  the  clerk 
with  whom  the  judgment-roll  is  filed. 

L.    18G0,  ch.  C.   1   1    (4  Edm.   G35),   aniM.    Sec  S   1306. 

i   1207.   Docket  {    trtaen    to    be    dUchartred   and   cancelled. 

The  clerk  of  a  county,  with  whom  a  judsment  has  been  dock- 
eted, must  cancel  and  disrharRe  the  docket  thereof,  upon  the 
filin;^,  with  him,  of  a  certificate  of  the  clerk,  with  whom  the 
jii«if;meut-roll  is  filed,  showing  that  the  judgment  has  been  re- 
versed, vacated,  or  satisfied  of  record;  or  the  certificate  of  the 
clerk  of  the  county,  with  whom  a  copy  of  an  execution,  and  of 
a  return  of  satisfaction  thereupon,  have  been  filed,  as  prescribed 
in  the  last  section,  showing  that  thc»y  have  been  so  filed,  and  the 
docket  cancelled  and  discharged  accordingly. 

L.   I860,  ch.  6,  {  2,  and  L.  1844,  ch.   104,   |  5   (4  Edm.   027).  conBoUdated. 

§  12<l8.  [Repealed  by  L,  1!>')9,  ch.  17.  See  Consolidated  Laws, 
tit.  Debtor  and  Creditor  Law,  §  150.] 

S   1200.   Poorer   of    conrta    reapectlngr    docket. 

A  court  of  record  has  the  siime  power  and  jurisdiction,  con- 
cerning the  docket  of  its  judgments,  kept  by  a  county  clerk,  which 
it  has  concerning  the  docket,  kept  by  its  own  clerk.  It  may 
direct  that  such  a  docket  lie  amend<'d;  or  that  its  judgment,  there 
docketed,   be  docketed  nunc  pro  tunc. 

L.    1844.   ch.    104,    I   7    (4  Edm.    028),   um'd. 

§   12T0.  Clerk  to  file  and   note   annlffnment   of  Jndarment. 

l'l>on  the  presontatitm,  to  the  clerk  of  a  court  of  re<*ord,  of 
an  assignment  of  a  judgment,  entered  in  his  ollke,  executed  by 
a  person  entitled  to  satisfy  the  judgment,  as  prescrilied  in  section 
12(10  of  this  act,  and  otherwise  executed  as  prescrilied  in  that 
section,  with  respect  to  a  satisfaction-piece,  and  upon  payment 
of  the  fees,  allowed  by  law,  for  filing  a  transcript,  and  docketing 
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»  judgment  thereupon,  the  clerk  must  forthwith  file  the  assign- 
ment in  his  ollice,  and  make,  upon  the  docket  of  the  judgment, 
ftu  entry  of  the  fact,  and  of  the  day  of  filing;  or,  if  he  keeps  a 
separate  book  for  the  entry  of  assignments  of  judgments,  an 
entry,  referring  to  the  page  of  the  book,  where  the  filing  of  the 
afisignment  is  noted. 

i  1271.      [Repealed,  1879.] 

§  1272.  To  iprhnt  Judirineiitii  and  executions  tltla  artlele 
applien. 

This  article  applies  only  to  a  judgment,  wholly  or  partly  for 
a  sum  of  money,  or  directing  the  payment  of  a  sum  of  money; 
and  to  an  execution  issued  upon  such  a  judgment. 


a  11,  t.  2,  a.  1      JVDQMMNT  BT  OONFBBSlOIf .       If  JMfnMTi 

TITLE  IL 

Judgments  taken  without  prooeM. 

^rticto  1.  ConfesBion  of  Jadgment. 

2.  Bal»mlflBloo  of  a  coDtroTeny,  opon  fscts  admitted. 

ARTICIiB    FIRST. 

Confemon  of  Judgment. 

Sec.  1273.  Judjcment  may  be  confosfied.    When  married  woman  may  oonfM^ 
lin4.  Statement;   form   thereof. 

1275.  Statement  to  be  fll<'<l,   and  judgment  entered. 

1276.  Judgment-roll;  docketing  and  enforcing  the  Judgment. 

1277.  Execution,   where  the  Judgment   is  not  aU   due. 

1278.  Confesaion  by  one  of  aeveral  joint  debtora. 

S  127».  [AmM,  1877,  1N07,  lfM)9.]  Judgment  may  be 
ronfenaed. 

A  jndmnent  by  confession  may  be  entered,  without  action, 
either  for  money  due  or  to  become  due,  or  to  secure  a  person 
ajraiiist  contingent  liability  in  behalf  of  the  defendant,  or  both, 
as  prescribed  in  this  article. 

To.  Prof-.,  I  .3S2:  L.  1S07,  rh.  38.  AmM  by  L.  1909,  ch.  65.  Also  partly 
fviM  :j1«I  tiy  L.  1909,  ch.  19.  Seo  ConRondatwl  Ijiws,  tit.  Domestic  Relationa 
1^1  «r.  $  51.  See  note  67  of  notes  of  Board  of  Statutory  OonsoUdation  at  end 
of    cade. 

f  12T4.  Stateaaeiit)  form  thereof. 

A  written  statement  must  be  made,  and  signed  hj  the  defeal- 
ant,  to  the  following  effect: 

1.  It  must  state  the  sum,  for  which  judgment  may  be  entered, 
and  authorize  the  entry  of  judgment  therefor. 

2.  If  the  judgment  to  be  confessed  is  for  money  due  or  vo 
become  due,  it  must  state  concisely  the  facts,  out  of  which  the 
debt  arose;  and  must  show,  that  the  sum  confessed  therefor  is 
justly  due,  or  to  become  due. 

3.  If  the  judgment  to  be  confessed  is  for  the  purpose  of  secur- 
ing the  plaintiff,  against  a  contingent  liability,  it  must  state 
concisely  the  facts,  constituting  the  liability;  and  must  show, 
that  the  sum  confessed  therefor  'does  not  exceed  the  amount 
of  the  liability. 

The  statement  must  be  verified  by  the  oath  of  the  defendant; 
to  the  effect,  that  the  matters  of  fact  therein  set  forth  are  true. 
Id..  §  8S3,  am'd. 

i  lars.  [Am'd,  1896.]  Statement  to  be  Aled,  and  Jnd«- 
^ent  entered.' 

At  any  time  within  three  years  after  the  statement  is  yerified, 
it  may  be  filed  with  a  county  clerlt,  or,  where  the  sum,  for 
which  judgment  is  confessed,  does  not  exceed  two  thousand 
dollars,  exclusive  of  interest  from  the  time  of  making  the  state- 
ment, with  the  clerk  of  the  city  court  of  the  city  of  New- York. 
Thereupon  the  clerk  must  enter,  in  like  manner  as  a  judgment 
is  entered  in  an  action,  a  judgment  for  the  sum  confessed,  with 
costs,  which  he  must  tax.  to  the  amount  of  fifteen  dollars, 
besides  disbursements  taxa\)le  in  an  action.  If  the  statement 
ia  filed  with  a  county  clerk,  the  judgment  must  be  entered  Ib 
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the  supreme  coart;  if  it  is  filed  with  the  clerk  of  another  court, 
■pecitied  iu  this  sectioa,  the  judgment  must  be  entered  in  the 
court  of  which  ho  is  clerk.    But  a  judgment  shall  not  be  entered 
upon  such  a  statement,  after  the  defendant's  death. 
Oo.  Proc,  {  384,  first  sentence  am*d;  L.  1896,  ch.  946. 

f  1276.   [Am'd,     1878.]    Jndff men«>roll )     doelcetin*     and. 
enfordugr   the   Jndsiueut. 

The  clerk,  immediately  after  entering  the  judgment,  must 
attach  together  and  file  the  statement,  as  verified,  and  a  copy^ 
of  the  judgment;  which  constitute  the  judgment-roll.  The  juds- 
ment  may  be  docketed,  and  enforced  against  ijroperty,  in  the 
same  manner,  and  with  the  same  effect,  as  a  judgment  in  an 
action,  rendered  in  the  same  court;  and  each  provision  of  law, 
relating  to  a  judgment  im  an  action,  and  the  proceedings  sabse- 
Quent  thereto,  apply  to  a  judgment  thus  taken. 
Id.,  {  384,  second  and  third  sentences  am'd. 

f  1277.  Bxecvtlon   wliere    the    Jndflrment    is    not    all   Ane. 

Where  the  debt,  for  which  the  judgment  is  rendered,  is  not 
all  due,  execution  may  be  issued,  upon  the  judgment,  for  tne 
collection  of  the  sum  which  has  become  due.  The  execution 
must  be  in  the  form  prescribed  by  law,  for  an  execution  upon  a 
judgment  for  the  full  amount  recovered;  but  the  person,  whose 
name  is  subscribed  to  it,  must  indorse  thereupon  a  direction  to 
the  sheriff,  to  collect  only  the  sum  due,  stating  the  amount 
thereof,  with  interest  Uiereon,  and  the  costs  of  the  judgment. 
Notwithstanding  the  issuing  and  collection  of  such  an  execution, 
the  judgment  shall  remain,  as  security  for  the  sum  or  sums  to 
become  due,  after  the  execution  is  issued.  When  a  further  sum 
becomes  due,  an  execution  may,  in  like  manner,  be  Issued  for 
the  collection  thereof;  and  successive  executions  may  be  issued, 
as  further  sums  become  due. 
Id.,  romalDder  of  §  384. 

S  1278.  GonfenMlon    by    one    of    •evepal    Joint    debtor*. 

One  or  more  joint  debtors  may  confess  a  judgment  for  a  joint 
debt,  due  or  to  become  due.  Where  all  the  joint  debtors  do  not 
unite  in  the  confession,  the  judgment  must  be  entered  and  en- 
forced against  those  only  who.  confessed  it;  and  it  is  not  a  bar 
to  an  action  against  all  the  joint  debtors,  upon  the  same  demand. 

t02 


c.  11,  t.2,a.2  SUBMISSION  OF  CONTKOVHUSY.  f  §  IITTD-Sl 
ARTICLES   SKCOND. 

Submission  of  a  conirwerHy,  uponfactM  admUitd. 

9m^  1279.  Gontroveray,    how    sabinitted    without    procofts. 

12i40.  Taijcru    to   be   tiled:    couiruveray    thereupuu    bt'comes    sn   actkw. 
1281.  SubB4>queut  prucoedlD^  regulated. 

i    1270.  ControverMy,    ho^i^    nabmitted    Trittaont    proceiis. 

The  parties  to  a  question  in  difforenco,  which  mi^ht  be  the 
subject  of  an  action,  bein^  of  full  hbo,  may  ajfree  upon  a  case, 
containing  a  statement  of  the  facts,  upon  which  the  controvi^rsy 
depends:  and  may  present  a  written  submiBRion  thereof  to  a 
court  of  record,  which  would  have  jurisdiction  of  an  action, 
brought  for  the  same  cause.  The  case  must  be  accompanied 
with  the  affidavit  of  one  of  the  parties,  to  the  effect,  that  the 
controversy  in  real;  and  that  the  submission  is  made  in  good 
faith,  for  the  purpose  of  determining  the  rights  of  the  parties. 
The  submission  must  be  acknowledged  or  proved,  and  certified, 
in  like  manner  as  a  deed,  to  be  recorded  in  the  county  where 
it  is  filed. 

Go.  Pioc.,  part  of  {  372,   am'd. 

S  1280.  Papers  to  be  llled)  controverar  thereupon  be- 
eomea   an  action. 

The  case,  submission,  and  aflSdavit,  must  be  filed  in  the  ofiSce 
of  the  clerk  of  the  court  to  which  the  submission  is  made.(l)  If 
the  submission  is  made  to  the  supremo  court,  they  must  be  filed 
in  the  office  of  the  county  clerk,  if  any,  specified  in  the  submis- 
sion; if  no  county  clerk  is  so  specified,  they  may  be  filed  in  the 
office  of  any  county  clerk.  The  filing  is  a  presentation  of  the 
submission;  and  thenceforth  the  controversy  becomes  an  action: 
and  each  provision  of  law,  relating  to  a  proceeding  in  an  action, 
applies  to  the  subsequent  proceedings  therein  except  as  otherwise 
prescribed  in  the  next  sction. 

CI)  New.  Bemalnder  is  substituted  for  Oo.  Proc.,  9  874,  and  part  of  Si  8'^ 
jmd    373. 

f  1281.  [Am'd,  1895,  1899.]  SvbBoanent  prooeedinffs  reirn- 
lated. 

An  order  of  arrest,  a  temporary  injunction,  or  a  warrant  of 
attachment,  cannot  be  granted  in  such  an  action;  the  costs 
thereof  are  always  in  the  discretion  of  the  court,  but  costs  can- 
not be  taxed,  for  any  proceedings  before  notice  of  trial;  the  action 
must  be  tried  by  the  court,  upon  the  case  alone;  and  the  case, 
eiubmission,  affidavit,  and  a  certified  copy  of  the  judgment,  and 
of  any  order  or  paper  necessarily  affecting  the  judgment,  con- 
stitute the  judgment  roll.  If  the  action  is  in  the  supreme  court 
it  muKt  be  tried  ond  judgment  rendered  by  the  appellate  division 
thereof,  and  if  in  the  city  court  of  the  city  of  New  Yo^k^  it 
must  be  tried  and  judgment  rendered  at  the  general  term  thereof. 
If  the  statement  of  facts  contained  in  the  case,  is  not  sufficient 
to  enable  the  court  to"  render  judgment,  an  order  must  be  made 
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diBmisBing  the  Bubmission,  without  costs  to  either  party;  unless 
the  court  permits  the  parties,  or,  in  a  proper  case  their  repre- 
ventatives,  to  file  an  additional  statement,  which  it  may  do,  In  its 
discretion,  without  prejudice  to  the  original  statement 

L.  1886,  oh.  »M ;  L.  1899.  oh.  636.    In  effect  Mat  5. 1889. 
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TITLE  m. 

Vacating  or  setting  aside  a  judgment,  for  irregularity  or 
error  in  fact. 

See.  1282.  Motion  to  aet  aside  Judgment  for   Irregularity;   wben  ft   may  ke 
beaed. 
1288.  Motion  to  set  aalde  judgment  for  error  In  fact;  when  it  may  b* 
made  by  party. 

1284.  Id.;    after   a    party's    death. 

1285.  Id.;    by   a    person   not   a   party. 

1286.  Id.;  when  several  parties  are  entitled  to  move. 

1287.  To  whom  notice  of  the  motion   must   be  given. 

1288.  Id.;  when  real  property  recovered  by  the  Judgment  has  bean  mth 

veyed. 
1288.  How  notice  given  under  this  title. 
1200.  Within  what  time  motion  to  be  made. 
1291.  Exceptions  in  cases  of  disability. 
1282.  Restitution;    when    directed. 

f  1282.  Motion  to  met  aaido  Jndament  for  irrev«l»rlt7| 
^rhen  ft  niAj-  be  Keard. 

A  motion  to  set  aside  a  final  judgment,  for  irresralarity,  shall 
not  be  heard,  after  the  expiration  of  one  year  since  the  filing 
of  the  judgment-roll;  unless  notice  thereof  is  given  for  a  day 
within  the  year,  and  either  the  hearing  is  adjourned,  by  one  or 
more  orders,  until  after  the  expiration  of  the  year;  or  the  term, 
for  which  it  is  thus  noticed,  is  not  held.  In  the  latter  erent, 
the  motion  may  be  re-noticed  for,  and  heard  at,  the  next  term 
at  which  it  can  be  made,  held  not  less  than  ten  days  after  tht 
day,  when  the  first  term  was  appointed  to  be  held. 
3  B.  8.  359,  8  2  (2  Edm.  371).  remodelled.     See  |  724. 

{  1283.  Motion  to  set  aside  Judflrment  for  error  In  faet| 
'vrlaen  It  may  be  made  by  party. 

A  motion  to  set  aside  a  final  judgment,  rendered  in  a  court  of 
record,  for  error  in  fact,  not  arising  upon  the  trial,  may  be  made 
by  the  party  against  whom  it  is  rendered;  or,  if  an  execution 
has  not  !)een  issued  thereon,  and  the  judgment  has  not  been 
wholly  or  partly  satisfied  or  enforced,  by  t^e  party  in  whose 
favor  it  is  rendered.  (See  §  1290.) 
2  R.   S.  501,  parts  of  |S  2  and  8  (2  Edm.  618),  cooMlldated  and  am'd. 

i  1284.  Id.  I  after  a  party'*  death. 

A-  like  motion  may  be  made,  after  the  death  of  a  party  enti- 
tled to  make  it,  as  prescribed  in  the  last  section,  by  the  following 
persons: 

1.  Where  the  jtidgment  awards  a  sum  of  money,  or  a  chattel/ 
or  an  interest  in  real  property,  which  is  declared  by  law  to  be 
assets,  the  motion  may  be  made  by  his  executor  or  administrator. 

2.  Where  the  judgment  awards  real  property,  or  the  possession 
thereof,  or  where  the  title  to  or  an  estate  or  interest  in  real 
property  is  determined  or  affected  thereby,  the  motion  may  be 
made  by  the  heir  of  the  decedent,  to  whom  the  real  property 
descended,  or  might  have  descended,  or  by  the  person  to  whom 
he  devised  it. 

3.  Where  the  judgment  is  rendered  against  or  in  favor  of  two 
or  more  persons,  the  motion  may  be  made,  jointly,  by  the 
ynrrir^r.  %ud  ihe  person  who  would  have  been  entitled  to  m%km 
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it,  if  the  judgment  had  been  rendered  in  favor  of  or  against  the 
decedent  only. 
2  B.  8.  601,  f  %  labd.  2  and  8,  and  §  6.  conw>lldated. 

f  1385.  Id.  I  br  a  peraon  ikot  a  itarty. 

A  motion  may  be  made,  either  before  or  after  the  death  of  th© 
defendant,  by  a  person,  who  Is  not  a  party,  to  set  aside,  for  error 
in  fact,  not  arising  upon  the  trial,  a  judgment,  rendered  in  an 
action  against  a  tenant  for  life,  or  for  years,  awarding  real 
property,  or  the  possession  of  real  property,  in  which  the  person 
making  the  motion  has  aa  estate,  or  interest,  in  reversion  or 
remainder. 

Id.,  8  2,  inM.  4,  remodeUed. 

1  12841.  Id.)  -wheM  aeTeral  parties  are  entitled  to   nao-re. 

Where  two  or  more  persons  are  entitled  to  move  to  set  aside 
a  judgment,  as  prescribed  in  the  last  three  sections,  one  or  more 
of  them  may  move  separately;  but,  in  that  case,  notice  of  the 
Motion  ttUBt  be  given  to  those  who  do  not  join  therein,  in  like 
manner  as  if  they  were  adverse  parties. 
■abatltate  for  2  R.  S.  692,  H  7-17. 

f  1287.  To   -whom   notice    of   the   motion   mnat   he   fftven. 

Notice  of  a  motion  to  set  aside  a  final  judgment,  for  error  la 
tact,  not  arising  upon  tbe  trial,  must  be  given  to  the  adverse 
party,  or,  in  case  of  his  death,  to  each  person  who  might  hav* 
moved,  as  against  the  moving  party,  to  set  aside  the  judgment 
for  the  same  cause,  as  prescribc^l  in  this  title.(l)  Where  the 
motion  is  made  by  the  party  against  whom  the  judgment  is 
rendered,  or  by  his  heir,  devisee,  executor,  or  administrator, 
service  of  the  notice,  upon  the  attorney  of  record  for  the  party, 
in  whose  favor  the  judgment  is  rendered,  has  the  like  effect,  aa 
if  it  was  served  upon  the  party.  (2) 

(1)  Id.,  the  labatance  of  9  19.  except  the  last  clause  of  anbd.  3  thereof. 
(2)   New. 

f  1288.  Id.  I  'When  real  property  recovered  hy  the  JndK* 
ment  haa  heen  eonveyed. 

Where  the  judgment  awards  real  property,  or  the  possession 
thereof,  or  where  the  title  to,  or  an  estate  or  interest  in.  ronl 
property  is  determined  or  affected  thereby,  and  the  real  property, 
or  estate  or  Interest  therein,  has  been  conveyed,  by  the  adverse 
party,  more  than  eight  days  before  the  hearing  of  the  motion, 
notice  of  the  motion  must  also  be  given  to  each  actual  occupant 
of  the  property,  claiming  under  the  conveyance. 

2  R.   8.  692,  remainder  of  {   19. 

I  1288.  How  notice  fftven  nnder  this  title. 

Notice  must  be  given,  in  a  case  specified  in  this  title,  by  per- 
sonal service  of  a  written  notice,  or  of  an  order  to  show  cause 
why  the  motion  should  not  be  granted;  or,  if  a  person  entitled  to 
notice  cannot,  with  due  diligence,  be  found  within  the  State» 
in  any  manner  which  the  court,  or  a  judge  thereof,  directs  in 
an  order  to  show  cause,  or  which  the  court  directs  in  a  subse- 
quent order. 

f  12B0.  ^rtthln   what  time  motion   to  he   made. 

A  motion  to  set  aside  n  finnl  judgment,  for  error  in  fact,  not 
arising  upon  the  trial,  shall  not  he  heard,  except  as  speeifie4 
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in  the  next  section,  after  the  expiration  of  two  years  since  the 
filing:  of  the  judgmeat-roll,  unlecis  notice  therepf  is  eriven,  for  a 
day  within  the  two  rears;  and  either  the  hearing  is  adjourned, 
by  one  or  more  orders,  nntll  after  the  expiration  of  the  two 
years;  or  the  term,  for  which  it  is  thns  noticed,  is  not  held.  In 
the  latter  event,  the  motion  may  be  re-noticed  for,  and  heard 
at.  the  next  term  at  which  it  can  be  made,  h^d  not  less  thaii, 
ten  days  after  the  day,  when  the  first  term  was  appointed  to 
be  held. 

i   1201.  Bhcceptiva*  in  «aiiea  ^fl  dla»l»IUty* 

If  the  i)er80c,  against  whom  the  judgment  ia  rendered*  tei  at 
the  time  of  filing  the  jndgmont-roU,  eithtT 

1.  Within  the  age  of  twenty-one  years;  or 

2.  Insane;  or 

3.  Imprisoned  on  a  criminal  charge,  or  In  execution,  upon  con- 
Tiction  of  a  criminal  offence,  for  a  term  less  than  for  life; 

The  time  of  such  a  disability  is  not  a  part  of  the  time,  limited 
by  the  last  section;  except  that  the  time,  within  which  the  motion 
may  be  heard,  cannot  be  extended  more  than  five  years  by  such 
a  disability,  nor,  in  any  case,  more  than  one  year  after  tkm 
disability  ceases. 
From  2  B.  S.  604.  81  22  and  24. 

i  1202.  ReatltnUoMi   when   directed. 

Where  a  judgment  is  set  a^ide  for  any  canse,  upon  motion, 
the  court  may  direct  and  enforce  restitution,  in  like  manner,  with 
like  effect,  and  subject  to  the  same  conditi<Hi8,  as  whei«  a  judg- 
ment is  reversed  upon  appeal. 
mm  i  1823,  post. 
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CHAPTER  XIL 
Appeals. 

fITU   I.^€«Beral  Prwrlfloai,  B«UtlBff  to  th«  Appeali  ProTl4«d  ftr  la  tfete 
Ckaptor. 

TITLB  II.— Ippeal  to  the  Court  of  Afpeali. 

TITLE  IIL— Appeal  to  the  Svpreme  Court  frOM  ab  iBferlor  CoBii. 

IITLK  IT.—AppoAl  to  the  Appellate  BiTlslOB  of  the  Snpreme  CoBrt. 

TITLI   T.— Appeal  From  a  ]>eteriBiBatloB  Ib  a  Speeial  Proeeedlaf . 

TITLB  I. 

Qvjywnl  proviuQiuiy  relatixig  to  the  appeals  provided  fbr  in 
thia  chapter. 

fbM   1208.  Write  of  error  abollehed. 
1294.  When  party  may  appeal. 
129B.  Partlee  to  appeal;  how  designated.    Title  of  caoee. 

1296.  When  a  person  entitled  to  become  a  partj  may  eppeal. 

1297.  Appeal  when  adverse   party  has  died. 

1298.  Proceedings,  when  party  dies  pending  appeal. 

1299.  Order  of  aabstltution. 

1800.  Appeal,    how   taken. 

1801.  When  notice  of  appeal  to  specify  Interlocutory  Jodgment,   etc. 
X802.  Proceedings,  If  attorney  or  party  not  fonnd. 

1808.  Defects  In  proceedings  may  be  8am>Ued. 

1804.  Order    appealed    from    most    be   entered.    Preceedlnga    to    eompol 

entry. 

1805.  Security  may  be  waived. 

1806.  Deposit  In  Hen  of  undertaking. 

1807.  Undertaking  must  be   filed. 

1308.  New  undertaking  to  be  given,  when  sureties  are  insolvent,  etc. 

1809.  Action  upon  undertaking,   when  not  to  be  brought. 

1810.  When  appeal  stays  proceedings;  effect  thereof. 

1811.  Levy  upon  personal  property,  when  superseded  by  appeal. 

1812.  Court  may  limit  amount  of  security  In  certain  casea. 
1313.  No  security  necessary,  on  appeal  by  the  people,  etc. 
1814.  Id.;  on  appeal  by  a  domestic  municipal  corporation. 
1316.  Papers  to  be  transmitted  to  appellate  court. 

1816.  Interlocutory   judgment,   or  Intermediate  order,    may  be  revlowod. 

1817.  Judgment  or  order  on  appeal. 

1318.  When  no  appeal  lies  from  judgment  of  reversal. 

1319.  Mode  of  enforcing  affirmed  or  modified  judgment. 

1820.  Id.;   as  to  order. 

1821.  Mode  of  cancelling  docket  of  reversed  or  modified  Jiidgm«nt. 

1822.  Id.;  when  reversal,  etc.,  was  by  court  of  appeals. 
1828.  Restitution;  when  awarded. 

'         1323a.  Remarks  or  comments  of  judge,  duly  excepted  to,  shall  be  sub- 
ject  to  review. 

§  1293.  y^vitm  of  error  abolialied. 

The  writ  of  error  in  a  civil  action  or  special  proceeding  has 
been  abolished. 

Substituted  for  Co.   Proc.,   S  333,  and  the  first  sentence  of  |  457. 

S  1294.  Witen  party  mar  appeal. 

A  party  aggrieved  may  appeal,  in  a  case  prescribed  in  this 
chapter,  except  where  the  judgment  or  order,  of  which  he  com- 
plaiuSf  was  rendered  or  made  upon  his  default. 

Ooi  Proc.,  I  325,  am'd  by  adding  the  final  clause.    See  i  2568. 
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S    128S.   PMTtlM     to    appeal  I     bow     dMi«Bmted.    Title    of 

The  party  or  person  appealing  is  designated  as  the  appellant, 
and  the  adverse  parly  as  the  respondent.  After  an  appeal  is 
taken  to  another  court,  the  name  of  the  appellate  court  must  be 
BUbstituted,  for  that  of  the  court  below,  in  the  title  of  the  action 
or  special  proceeding,  and  in  any  case,  the  name  of  the  county, 
if  it  is  mentioned,  may  be  omitted;  otherwise  the  title  shall  not 
be  changed,  in  consequence  of  the  appeal. 

Oo.  Proc.,  I  826,  am'd. 

S  J29G.  IVhea  a  person  entitled  to  become  a  party  may 
appeal. 

A  person  aggrieved,  who  is  not  a  party,  but  is  entitled  by  law 
to  be  substituted,  in  place  of  a  party;  or  who  has  acquired,  since 
the  making  of  the  order,  or  the  rendering  of  the  judgment  ap- 
pealed from,  an  interest,  which  would  have  entitled  him  to  be 
so  substituted,  if  it  had  been  previously  acquired,  may  also  ap- 
peal, as  prescribed  in  this  chapter,  for  an  appeal  by  a  party.  But 
the  appeal  cannot  be  heard,  until  he  has  been  substituted  in  place 
of  the  party;  and  if  he  unrensonably  neglects  to  procure  an  order 
of  substitution,  the  appeal  may  be  dismissed,  upon  motion  of  the 
respondent.     (See  §  2569.) 

I  129T.  Appeal  wben  ad-verse  party  baa  died. 

Where  the  adverse  party  has  died,  since  the  making  of  the 
order,  or  the  rendering  of  the  judgment  appealed  from,  or  where 
the  judgment  appealed  from  was  rendered,  after  his  death,  in  a 
case  prescribed  by  law,  an  appeal  may  be  taken,  as  if  he  was 
living;  but  it^cannot  be  heard,  until  the  heir,  devisee,  executor,  or 
administrator,  as  the  case  requires,  has  been  substituted  as  the 
respondent.  In  such  a  case,  an  undertaking  required  to  perfect 
the  appeal,  or  to  stay  the  execution  of  the  judgment  or  order 
appealed  from,  must  recite  the  fact  of  the  adverse  party's  death; 
and  the  undertaking  enures,  after  substitution,  to  the  benefit  of 
the  person  substituted. 

S  1208.  [Am'd,  18T7.]  Proeeedlnars,  wben  party  dies 
pendinar  appeal. 

Where  either  party  to  an  appeal  dies,  before  the  appeal 
is  heard,  or  has  heretofore  died,  and  the  appeal  has  not  been 
heard,  if  an  order,  substituting  another  person  in  his  place, 
is  not  made,  within  three  months  after  his  death,  or,  where 
be  has  heretofore  died,  within  three  months  after  this  section 
takes  effect,  the  court,  in  which  the  appeal  is  pending,  may,  in 
its  discretion,  make  an  order,  requiring  all  persons  interested  in 
the  decedent's  estate,  to  show  cause  before  it,  why  the  judgment 
or  order  appealed  from  should  not  be  reversed  or  affirmed,  or 
the  appeal  dismissed,  as  the  case  requires.  The  order  must 
specify  a  day,  when  cause  is  to  be  shown,  which  must  be  not 
less  than  six  months  after  making  the  order;  and  it  must  desig- 
nate the  mode  of  giving  notice  to  the  persons  interested.  Upon 
ihe  return  day  of  the  order,  or  at  a  subsequent  day,  appointed 
by  the  court,  if  the  proper  person  has  not  been  substituted,  the 
court,  upon  proof,  by  affidavit,  that  notice  has  been  given,  as 
required  by  the  order,  may  reverse  or  affirm  the  judgment  or 
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order  appealed  from,  or  dismiss  tlio  iipponl,  or  make  such  further 
order  in  tlie  premises,  as  the  case  requires. 
SuhstltiUo  for  Co.   Proc.,    purt  of   |    121. 

'j  12SM>.   Orcicr    of   MubMtltatloii. 

Where  the  appeal  is  from  one  conrt  to  another,  an  application 
for  an  order  of  substitution,  as  i)rescribed  by  the  last  three 
He<-tion8,  must  bo  made  to  the  app<'llate  court.  Where  personal 
service  of  n»)tice  of  application  for  an  order  has  been  made, 
within  the  State,  upon  the  proper  representative  of  the  dece- 
dent, an  order  of  substitution  may  be  mude,  upon  the  uppUcation 
of  the  surviving  party. 

g   laoo.    [Am*d,    1000.]      Appeal,   liow  taken. 

An  appeal  must  be  taken,  by  servinpr,  upon  the  attorney  tor 
the  adver^<e  party,  as  prescribed  in  article  third  of  title  sixth  of 
chapter  ei;?hth  of  this  act,  and  upon  the  clerk,  Avith  whom  the 
judgment  or  order  appealed  from  is  entered,  by  filing  it*  in  his 
i.iiice,  a  written  notice,  to  the  clTect,  that  the  npfiellant  appeals 
from  the  judgment  or  order,  or  fr.>m  a  specified  part  thereof. 
Upon  an  appeal  to  the  court  of  appeals  from  an  order  of  the 
appellate  division,  made  upon  an  apjieal  from  the  surrogates' 
court,  the  notice  of  appeal  shall  be  filed  with  the  elerk  of  the 
surro;:atcs'  court. 

Co.  Proo..  %  :>27.  first  scntenco.  Am'il  by  L.  1009,  ch.  416.  In  effect 
8«*pt.    1,    lUoa.     Sw    §    2574. 

S  1801.  Wlaen  notice  of  appeal  to  specify  Inter locaCorr 
Jadsmenty   etc. 

Where  the  appeal  is  from  a  final  judgment,  or  from  a  final 
order  in  a  special  proceeding,  and  the  appellant  intends  to  brinfc 
up,  for  review  thereu|X)n,  an  interlocutory  judgment,  or  an  inter- 
mediate order,  he  must,  in  the  notice  of  appeaT,  distinctly  specify 
the  interlocutory  judgment,  or  intermediate  order,  to  be  reviewed. 

See   SS    1310  <^Dd   1317,   post. 

I  1302.  Proceed InflTH,  If  attorney  or  party  not  fovnA. 

If  the  attorney  for  the  adverse  party  is  dead;  or  if  he  has 
been  removed,  and  notice  of  the  removal  has  been  served  upoa 
the  appellant's  attorney,  and  another  attorney  has  not  been  sub- 
stituted in  his  place;  or  if,  for  any  reason,  service  of  a  notice 
of  ai)peal,  upon  tlie  proper  attorney  for  the  adverse  party,  can- 
not, with  due  diligence,  be  made  within  the  State,  the  notice' 
of  appeal  may  be  served  upon  the  respondent,  in  the  manner 
prescribed  by  law  for  serving  it  upon  an  attorney.  If  pervonal 
service  wixjU  the  respondent  cannot,  with  due  diligence,  be  iir* 
made  within  the  State,  the  notice  of  appeal  may  be  aerred 
upon  him,  and  notice  of  the  subsequent  proceedings  may  be 
given  to  him,  as  directed  by  a  judge  of  the  court,  in  or  to  which 
the  appeal  is  taken. 

f  1303.  Defects  In  proceedinflTH  may  be  sapplled. 

Where  the  appellant,  seasonably  and  in  good  faith,  serves  *iie 
notice  of  appeal,  either  upon  the  clerk  or  upon  the  adverse  ps*rty. 
or  his  attorney,  but  omits,  through  mistake,  inadvertence,  ur 
excusable  neglect,  to  serve  it  upon  the  other,  or  to  do  any  o'tb«'r 
act,  neces.sary  to  perfect  the  appeal,  or  to  slay  the  exWuiio': 
of  the  judgment  or  order  appealed  Irom;  the  court,  in  r.r  t© 
which  the  apiK>al  is  taken,  upon  proof,  by  affidavit,  of  tho  fact.s* 
may,  in  its  discretion,  permit  the  oniiH.«;ion  to  be  FXipplifil,  or  as 
amendment  to  be  made,  upon  :  uch  terms  as  justice  requit^A. 

Go.     Proe..   part  ot  |  827.    am'd. 
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i  1304.  Order  appealed  from  miut  be  entered.  Proeeed- 
tBflr«  to  compel  entry. 

An  appeal  cannot  be  taken  from  an  order  made  by  a  judge,  out 
of  court,  until  it  is  entered  in  the  office  of  the  proper  clerk. 
Where  such  an  order  has  not  been  bo  entered,  or  the  papers, 
upon  which  it  was  founded,  have  not  been  filed  in  the  same 
clerk's  office,  the  judge  who  made  it,  or,  if  he  is  absent,  or  unable 
or  disqualified  to  act,  a  judge  of  the  court,  in  or  to  which  an 
appeal  therefrom  may  be  taken,  must,  upon  the  application  of 
a  party  or  other  person,  entitled  to  take  such  an  appeal,  make 
an  order,  requiring  the  omission  to  be  supplied,  within  a  specified 
time  after  service  of  a  copy  of  the  order  made  by  him.  Upon 
proof,  by  affidavit,  that  a  copy  of  the  latter  order  has  been 
•erred,  and  that  the  omission  has  not  been  supplied,  the  same 
jud^e  may  make,  upon  notice,  an  order  revoking  and  annulling 
the  original  order.  The  provisions  of  the  last  section  but  one 
apply  to  the  service  of  an  order,  or  a  notice,  as  prescribed 
in  this  section. 
Sabatltnte  for  portlODi  of  Co.  Proc,  |  860. 

{  X306.  Security  may  be  waived. 

Ab  undertaking,  which  the  appellant  is  required,  by  this  chap- 
ter, to  give,  or  any  other  act  which  he  is  so  required  to  do,  for. 
the  security  of  the  respondent,  may  be  waived  by  the  written 
consent  of  the  respondent. 

Oo.    Pioe.,    S    834,    last   sentence,    am'd. 

I  1306.  Deposit,  In  lien  of  nndertakinar- 

Where  the  appellant  is  required,  by  this  chapter,  to  give  an 
undertaking,  he  may,  in  lieu  thereof,  deposit  with  the  clerk,  with 
whom  the  judgment  or  order  appealed  from  is  entered,  a  sum 
of  money,  equal  to  the  amount  for  which  the  undertaking  ie 
required  to  be  given.  The  deposit  has  the  same  effect,  as  filing 
the  undertaking;  and  notice  that  it  has  been  made,  has  the 
same  effect,  as  notice  of  the  filing  and  service  of  a  copy  of  the 
undertaking.  The  court,  wherein  the  appeal  is  pending,  may 
direct  the  mode,  in  which  the  money  shall  be  kept  and  disoosed 
of,  during  the  pendency,  or  after  the  determination  of  the  appeal. 

Id.,  pa.it  of  S  386,  am'd. 

I  1807.  ITndertalcinflr  mnst  be  filed. 

An  undertaking,  given  as  prescribed  in  this  chapter,  must  be 
filed  with  the  clerk,  with  whom  the  judgment  or  order  appealed 
from  is  entered. 
Id.,    i    848,    flnt    sentence.    See  Rolo  4. 

S  ia08.  [Am'd,  189G.]~  Kew  nndertakinar  to  be  ffiven,  wben 
s«reties  are  imtol-rent,  ete. 

The  court,  in  which  the  api)eal  is  pending,  upon  satisfactory 
proof,  by  affidavit,  that  since  the  execution  of  an  undertaking. 
jriren  as  prescribed  in  this  chapter,  one  or  more  of  the  sureties 
therein  have  become  insolvent;  or  that  his  or  their  circumstances 
have  become  so  precarious,  that  there  is  reason  to  apprehend, 
tbat  the  undertaking  is  not  sufficient  for  the  security  of  the 
respondent;  may  make  an  order,  requiring  the  appellant  to  file 
undertaking,  and  to  serve  a  copy  thereof,  as  required  with 
aoi 
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order  appealed  from,  or  dismiss  the  nppe>il,  or  make  such  further 
order  iu  the  premises,  as  the  case  requires. 
Substitute  for  Co.   Proc.,    part  of   §   121. 

'i  1200.   Or<lier   of   NubNlitatlon. 

Where  the  appeal  is  from  one  court  to  another,  an  application 
for  an  order  of  suhstitution,  as  pres<"rihed  by  the  last  three 
Ke<'tions,  must  be  made  to  the  appellate  court.  Wiiere  persoual 
service  of  notice  of  application  for  an  order  has  l)een  made, 
within  the  State,  upon  the  proper  representative  of  the  dtHre- 
dent,  an  onler  of  substitution  may  be  made,  upon  the  application 
of  the  surviving  party. 

g   1300.   [Am*a,    lOOO.]      Appeal,   how  taken. 

An  appeal  must  be  taken,  by  servinff,  upon  the  attorney  tor 
the  adverse  party,  as  prescribed  iu  article  third  of  title  sixth  of 
chapter  ci>:hlh  of  this  act,  and  upon  the  clerk,  with  whom  the 
judgment  or  order  appealed  from  is  entered,  by  filing  it*  in  his 
(.i.ice,  a  written  notice,  to  the  ('ffect,  that  the  appellant  appeals 
from  the  judgment  or  order,  or  from  a  specified  part  thereof. 
Upon  an  aj»peal  to  the  court  of  appeals  from  an  order  of  the 
appellate  division,  made  upon  an  appeal  from  the  surrogates' 
court,  the  notice  of  ai)i)eal  shall  be  tiled  with  the  clerk  of  the 
surro^rJitcs'  court. 

Co.  Proc,  i  S27.  first  sontt'iicc.  Am'd  by  L.  1009,  ch.  41C.  In  pffect 
St'pt.    1,    1009.     StH?    §    2574. 

S  1801.  Wlaen  notice  of  appeal  to  specify  Interlocutor jr 
Jadsment,   etc. 

Where  the  ap[)eal  is  from  a  final  judgment,  or  from  a  final 
order  in  a  special  proceeding,  and  the  appellant  intends  to  brlnf? 
up,  for  review  thereupon,  an  interlocutory  judgment,  or  an  inter- 
mediate order,  he  must,  iu  the  notice  of  appeal,  distinctly  specify 
the  interlocutory  judgment,  or  intermediate  order,  to  be  reviewed- 

See   §S    1316  and   1317,    post. 

I  1302.  Proceeclinerii»  If  attorney  or  party  not  fovnd. 

If  the  attorney  for  the  adverse  party  is  dead;  or  if  he  has 
been  removed,  and  notice  of  the  removal  has  been  served  upon 
the  appellant's  attorney,  and  another  attorney  has  not  been  sub- 
stituted iu  his  i)lace;  or  if,  for  any  reason,  service  of  a  notice 
of  api)eal,  upon  the  proper  attorney  for  the  adverse  party,  can- 
not, with  due  diligence,  be  made  within  the  State,  the  notice 
of  appeal  may  be  served  upon  the  respondent,  in  the  manner 
prescribed  by  law  for  serving  it  upon  an  attorney.  If  personal 
service  upon  the  respondent  cannot,  with  due  diligence,  be  so 
made  within  the  State,  the  notice  of  appeal  may  be  served 
upon  him,  and  notice  of  the  subsequent  proceedings  may  be 
given  to  him,  as  directed  by  a  judge  of  the  court,  in  or  to  which 
the  appeal  is  taken. 

S  1303.  Defects  In  proceedlnicn  may  be  sapplied. 

Where  the  app(^llaut,  seasonably  an<i  in  good  faith,  serves  the 
notice  of  appeal,  either  upon  the  clerk  or  upon  the  adverse  pj*rty. 
or  his  attorney,  but  omits,  through  mistake,  inadvertence,  or 
excusable  neglect,  to  serve  it  upon  the  other,  or  to  do  any  other 
act,  necessary  to  perfect  the  appeal,  or  to  stay  the  execution 
of  the  judgment  or  order  appealed  irom:  the  court,  in  or  to 
which  the  appeal  is  taken,  upon  pi  oof,  by  afUdavit,  of  the  facts, 
may,  in  its  discretion,  permit  the  omission  to  be  FUpplioil,  or  an 
amendment  to  be  made,   upo^i  :uch  terms  as  justice  requires. 

Go.     Proc..   part  of  |   S27.    am'd. 


c  13,  i.  1  APPEALS  GBNERALLT.  {jfTSDi^OS 

I  1304.  Order  appealed  from  mast  be  entered.  Proeeed- 
im^K  to  eompel  eatry. 

An  appeal  cannot  be  taken  from  an  order  made  by  a  judge,  out 
or  coart,  until  it  is  entered  in  the  office  of  the  proper  clerk. 
Where  such  an  order  has  not  been  so  entered,  or  the  papers, 
upon  which  it  was  founded,  have  not  been  filed  in  the  same 
clerk's  office,  the  judge  who  made  it,  or,  if  he  is  absent,  or  unable 
or  disqualified  to  act,  a  judge  of  the  court,  in  or  to  which  an 
appeal  therefrom  may  be  taken,  must,  upon  the  application  of 
a  party  or  other  person,  entitled  to  take  such  an  appeal,  make 
an  order,  requiring  the  omission  to  be  supplied,  within  a  specified 
time  after  service  of  a  copy  of  the  order  made  by  him.  Upon 
proof,  by  affidavit,  that  a  copy  of  the  latter  order  has  been 
•erred,  and  that  the  omission  has  not  been  supplied,  the  same 
jad^e  may  make,  upon  notice^  an  order  revoking  and  annulling 
the  original  order.  The  provisions  of  the  last  section  but  one 
apply  to  the  service  of  an  order,  or  a  notice,  as  prescribed 
in  this  section. 
Babetftnte  for  portion!  of  Co.  Pxoc.,  |  860. 

{  X806.  Scearity  mar  be  waived. 

An  undertaking,  which  the  appellant  is  required,  by  this  chap- 
ter, to  give,  or  any  other  act  which  he  is  so  required  to  do,  for, 
the  security  of  the  respondent,  may  be  waived  by  the  written 
consent  of  the  respondent. 

Oo.    Proe.,    S   834,    lait   Bentence,    azn'd. 

I  1306.  Deposit,  In  Ilea  of  amdertaklnsr* 

Where  the  appellant  is  required,  by  this  chapter,  to  give  an 
undertaking,  he  may,  in  lieu  thereof,  deposit  with  the  clerk,  with 
whom  the  judgment  or  order  appealed  from  is  entered,  a  sum 
of  money,  equal  to  the  amount  for  which  the  undertaking  i& 
required  to  be  given.  The  deposit  has  the  same  effect,  as  filing 
the  undertaking;  and  notice  that  it  has  boon  made,  has  the 
same  effect,  as  notice  of  the  filing  and  sorvioe  of  a  copy  of  the 
undertaking.  The  court,  wherein  the  appeal  is  pending,  may 
direct  the  mode,  in  which  the  money  shall  be  kopt  and  disposed 
of,  during  the  pendency,  or  after  the  determination  of  the  appeal. 

Id.,  pftrt  of  S  83S,  am'd. 

I  1807.  fTadertalclnsr  most  be  filed. 

An  undertaking,  given  as  prescribed  in  this  chapter,  must  be 
filed  with  the  clerk,  with  whom  the  judgment  or  order  appealed 
from  is  entered. 

Id.,    f    848,    flrat    lentence.    See  Role  4. 

S  ia08.  [Am'd,  189G.]  BTew  andertaklnsr  to  be  fflv^ea,  whea 
■areties  are  lasolvent,  etc. 

The  court,  in  which  the  appeal  is  ponding,  upon  satisfactory 
proof,  by  affidavit,  that  since  the  execution  of  an  undertaking, 
given  as  prescribed  in  this  chapter,  one  or  more  of  the  sureties 
therein  have  become  insolvent;  or  that  his  or  their  circumstances 
hare  become  so  precarious,  that  thore  is  reason  to  apprehend, 
that  the  undertaking  is  not  sufficient  for  the  security  of  the 
respondent;  may  make  an  order,  requiring  the  appellant  to  file 
a  new  undertaking,  and  to  serve  a  copy  thereof,  as  required  with 

;;oi 
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respect  to  the  original  undertaking.  If  the  appellant  fails  so  to 
do,  within  twenty  days  after  the  service  of  a  copy  of  the  order* 
or  such  further  time  as  the  court  allows,  the  appeal  must  be 
dismissed,  or  the  order  or  judgment,  from  which  the  appeal  is 
taken,  must  be  executed,  as  if  the  original  undertaking  had  not 
been  given. 
Go.  Proc..  part  of  |  835,  ain*d;  L.  1886,  ch.  046. 

S    1309.    [Am'dy      1804.]    Action   upon   nndertnklnv;  tvl&eift 
not  to  be  brooflrltt. 

An  action  shall  not  be  maintained,  upon  an  undertaking,  given 
upon  an  appeal,  taken  as  prescribed  in  title  third,  fourth  or  fiftb 
of  this  chapter,  until  ten  days  have  expired,  since  the  service, 
upon  the  attorney  for  the  appellant,  and  upon  the  sureties  on  such 
undertaking,  of  a  written  notice  of  the  entry  of  a  judgment  or 
order,  affirming  the  judgment  or  order  appealed  from,  or  dis- 
missing the  appeal.  Such  service  may  be  made  by  mailing  such 
notice  in  a  postpaid  wrapper  addressed  to  said  surety  or  sureties, 
at  the  last  known  post-office  address  of  such  surety  or  sureties. 
Where  an  appeal  to  the  court  of  appeals,  from  that  judgment  or 
order,  is  porfeeted,  and  security  is  given  thereupon,  to  stay  the 
execution  of  the  judgment  or  order  appealed  from,  an  action 
shall  not  be  maintained  upon  the  undertaking,  given  uiK>n  the 
'preceding  appeal,  until  after  the  final  determination  of  the  appeal 
to  the  court  of  appeals. 

L.  1894.  cb.   108. 

§  1810.  [Am'd,  18»R,  1808.]  ^IVhen  appeal  stays  pr<Mseed- 
inarsi  effect  thereof. 

Whdre  an  appeal  to  the  general  term  of  any  court  or  to  the 
appellate  division  of  the  supreme  court  or  to  the  court  of  appeals 
or  otherwise  has  been  heretofore  or  shall  hereafter  be  pei-foctetl, 
as  prescribed  in  this  chapter,  and  the  other  acts,  If  any, "required 
to  be  done,  to  stay  the  execution  of  the  judgment  or  order  ap- 
pealed from,  have  been  done,  the  appeal  stays  all  proceedings  to 
enforce  the  judgment  or  order  appealed  from;  except  that  the  court 
or  judge,  from  whose  detorminatiou  the  appeal  is  taken,  may 
proceed  in  any  matter  included  in  the  action  or  special  pro- 
ceeding, and  not  afifecfod  by  the  judgment  or  order  appealed  from 
or  not  embraced  within  the  appeal:  or  may  cause  perishable  prop- 
erty to  be  sold,  pursuant  to  the  judgment  or  order  appealed  from. 
The  proceeds  of  such  a  sale  must  bo  paid,  to  abide  the  result 
of  the  appeal,  into  the  court  from  or  in  which  the  appeal  is  taken, 
or,  if  it  was  taken  as  prescribed  in  title  fifth  of  this  chapter,  into 
the  supreme  cosrt.  When  an  appeal  from  a  judgment  "for  rent 
has  been  perfected  and  execution  stayed  as  herein  provided,  the 
appeal  stays  all  summary  pnjceedings,  pending  or  otherwise,  to 
recover  the  possession  of  real  property  or  dispossess  tenants  there- 
from, based  on  the  failure  to  pay  the  rrtit  included  in  the  judg- 
ment appealed  from.  In  a  case,  specified  in  subdivision  two  of 
section  one  hundred  and  ninety-one,  of  this  act,  a  party  aggrieved, 
upon  presenting  to  the  court  proof  by  alfidavit  that  he  intends  to 
apply  to  the  appellate  division,  rendering  such  decision,  for  leave 
to  appeal  to  the  court  of  appeals,  and  in  case  such  appellate 
division  shall  refu*«e  such  leave,  then  that  such  party  intends 
to  apply  to  a  judge  of  the  court  of  appeals  to  be  allowed  to 
appeal  to  said  court  of  appeals,  and  proof  that  an  undertaking, 
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KiTen  as  prescribed  in  this  chapter,  has  been  filed  with  the  cUrk 
vrith  whom  the  judgement  appealed  from  Ls  entered,  shall  be  en- 
titled to  an  order  staying  all  proceedings  to  enforce  such  judgment, 
until  the  granting  or  refusal  of  soch  leave  to  appeal  by  such 
appNellate  division  or  a  judge  of  the  court  of  appeals.  The  party 
desiring  to  make  such  application  must  do  so  at  the  same  term 
or  at  the  term  of  said  appellate  division  next  succeeding  that 
at  which  judgrment  of  affirmance  was  rendered  and  notice  of  en- 
try thereof  served  upon  the  party  aggrieved,  and  in  case  said  ap- 
pellate division  refuses  siich  application,  then  such  party  shall 
hire  thirty  days,  from  and  after  service  of  a  copy  of  thej  order 
of  said  appellate  division  denying  such  application,  with  notice 
of  entry,  in  which  to  apply  to  a  judge  of  the  court  of  appeals,  to 
be  allowed  to  so  appeal.  (See  S§  2087,  2101,  2584.) 

r.    lowsch.Mft:  L.  1896.  ch.  299.    In  effect  AprU  19, 1886. 

f  1811.    [Am'd,  1896,  1809.]    Levy  «pon  personal  property, 
-vrben  staperseded  by  appeal. 

Where  an  appeal,  taken  from  a  final  judgment,  to  the  court  of 
appeals,  ha^  been  perfected,  and  the  security,  required  to  stay 
the  execution  of  the  judgment,  has  been  given;  or  where  the 
scHTurity.  given  upon  an  appeal,  taken  from  a  final  judgment  ol  the 
Fiipreme  court,  a  county  court  or  the  city  court  of  the  city  of 
NVw  York,  or  the  mimicipal  court  of  tlie  city  of  New  York,  is 
pqnpl  to  that  required  to  i)erfc('t  an  appeal  to  the  court  of  ap- 
pealM,  and  to  stay  the  execution  of  the  judgment;  the  court,  in 
which  the  judgment  anpoaled  from  w*aH  rendered,  may,  in  its  dis- 
cretion, and  tipon  such  t^rnis  as  justice  rpqiiiren,  make  an  order, 
upon  notice  to  the  respondent,  and  the  sureties  in  the  under- 
taking, discharpine  a  levy  upon  pergonal  property,  made  by  yirtue 
of  an  execution,  issued  upon  the  judgment  appealed  from.  But 
this  section  does  not  authorize  the  discharge  of  a  levy,  made  by 
virtue  of  a  warrant  of  attachment. 
L.  IMS,  oh.  M«  i  L.  18»,  ch.  215.    In  effect  Sept.  1, 1890. 

f   1312.  Covrt  may  limit  amonat   of  secvrlty  fa  oortala 


Where  an  appeal  is  taken,  as  prescribed  in  title  second  or  fourth 
of  this  chapter,  the  court,  in  or  from  which  the  appeal  is  taken; 
or,  where  an  appeal  is  taken  as  prescribed  in  title  third  or  fifth 
of  this  chapter,  the  court,  to  which  the  appeal  is  taken;  may,  in 
its  discretion,  make  an  order,  upon  notice  to  the  respondent,  dis- 
pensing with  or  limiting  the  security,  required  to  stay  the  execu- 
tion of  the  judgment  or  order  appealed  from,  as  follows: 

1.  Where  the  appellant  is  an  executor,  administrator,  trustee, 
or  other  person  acting  in  another's  right,  the  security  may  be 
dispensed  with  or  limited,  in  the  discretion  of  the  court. 

2.  The  aggregate  sum,  in  which  one  or  more  undertakings  are 
required  to  be  given,  may  be  limited  to  not  less  than  fifty  thousand 
dollars,  where  it  would  otherwise  exceed  that  sum. 

SabstltQte  for  part  of  Co.  Proc..  |  839. 

f  1313.  No  •ecnrfty  aecessary,  oa  appeal  by  the  people, 
ete. 

Upon  an  appeal,  taken  by  the  people  of  the  State,  or  by  a  State 
officer,  or  board  of  State  ofllcers,  or  a  board  of  supervisors  of  a 
county,  the  service  of  the  notice  of  appeal  perfects  the  appeal, 
and  stays  the  execution  of  the  judgment  or  order  appealed  from, 
withont  an  undertaking,  or  other  security. 

fittbrtance  of  I..  1858,  eb.  87,  i  2,  as  am'd  by  L.  1861,  cb.  288  (4  Bdm.  30Q). 
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I  1314.  [▲m'd,  1877.]    Id.|  on  appeal  by  a  domestic  lamnl* 
elipal  eorporatloa. 

Upon  an  appeal,  taken  by  a  domestic  mTinicipal  corporation,  the 
serrice  of  the  notice  of  appeal  perfects  the  appeal,  and  stays  the 
execution  of  the  judgment  or  order  appealed  from,  without  an 
undertaking,  or  other  security;  except  that,  where  an  appc^al  is 
taken,  as  prescribed  in  title  second,  third  or  fourth  of  this  chap- 
ter, the  court,  in  or  from  which  the  appeal  is  token,  may,  in  it» 
discretion,  require  security  to  be  given.  In  that  case,  the  form, 
nature,  and  extent  of  the  security,  not  exceeding  that  which  is  re- 
quired in  a  like  case,  from  a  natural  person,  and  the  time  and 
manner  in  which  it  must  be  given,  must  be  prescribed  by  the 
order  of  the  court;  and  the  mnyor,  comptroller,  or  counsel  to  the 
corporation,  may  execute,  in  behalf  of  the  corporation,  an  under- 
taking, so  required  to  be  given. 
L.  !«•.  eb.  »2,  I  1  (4  Bdm.  68t).    8e«  f  IMO,  pMt. 

I  1815.  Paper*  to  be  transmitted  to  appellate  coart. 

Where  an  appeal  is  taken  from  a  final  judgment,  as  prescribed 
in  title  second  or  third  of  this  chapter,  the  appellant  mast,  within 
twenty  days  after  it  is  perfected,  cause  a  copy  of  the  judgment- 
roll,  and  of  a  case  or  notice  of  exceptions,  if  any,  tiled  alter  the 
entry  of  judgment,  and  a  certitied  copy  of  the  judgmeut  given 
thereon  and  of  the  notice  of  appeal,  to  be  transmitted  to  the 
appellate  court,  by  the  clerk,  upon  whom  the  notice  of  appeal  was 
served.  Where  an  appeal  from  an  order,  or  a  part  or  an  order, 
is  taken  as  prescribed  in  title  second,  third,  and  hfth  of  this  chap- 
ter, the  appellant  must,  within  tiie  same  time,  cause  a  certified 
copy  of  the  notice  oi  appeal,  of  iho  order,  ana  of  the  papers  iipou 
which  the  order  was  founded,  to  be  transmitted  to  the  appellate 
court,  by  the  same  clerk.  If  the  app^'llant  fails  so  to  do,  the  re- 
spondent may  cause  those  papers  to  be  so  transmitted;  and  he  is 
entitled  to  tax  the  expense  thereof,  as  a  disbursement,  where  he 
recovers  costs.  The  clerk  of  the  appellate  court  must  file  the 
papers  so  transmitted;  and,  except  where  it  is  otherwise  specially 
prescribed  by  law,  the  appeal  must  be  heard  upon  them. 

CX».  Proc.,  i  328,  am'd.     See  f  1338. 

S  1816.  Interlocvtorr  Jadyiaeiit,  or  Intermediate  order, 
may  be  reT-levred. 

An  appeal,  taken  from  a  final  judgment,  brings  up  for  review, 
an  interlocutory  judgment,  or  an  intermediate  order,  which  is 
specified  in  the  notice  of  appeal,  and  ^f^co^sprily  affects  the  final 
judgment;  and  which  has  not  already  been  reviewed,  uiwn  a 
separate  appeal  therefrom,  by  the  cdurt  or  the  term  of  the  court, 
to  which  the  appeal  from  th«.  final  judgment  is  taken.  The  right 
to  review  an  mterlocutory  judgment,  or  an  intermediate  order, 
as  prescribed  in  this  section,  is  not  affcHjted  by  the  expiration 
of  the  time,  within  which  a  separate  appeal  therefrom  might 
have  been  taken. 

Prsdlcated  oti  Co.  l*roc.,  fi  329.     See  H  1336,  13S0. 

I  1317.  [Am'd,  1895.]    Jadflrment  or  order  om  appeal. 

Upon  an  appeal  from  a  judgment  or  an  order,  the  appellate 
division  of  the  supreme  court,  or  general  term,  to  which  the 
appeal  is  taken,  may  reverse  or  affirm,  wholly  or  partly*  or  may 
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fliodify,  th*  jndsrment  or  order  appealed  from,  and  each  fnter- 
locatory  judirment  or  intermediate  order,  which  it  is  authorized 
to  review,  as  specified  in  the  notice  of  appeal,  and  as  to  any  or 
all  of  the  parties,  and  it  may,  if  noceFsary  or  proper,  srrant  a 
new  trial  or  hearing;.  A  judgment,  affirming!;  whoUy  or  part'y 
m  jndxment,  from  which  an  appeal  has  been  takrn,  shall  not, 
expressly  and  in  termn,  award  to  the  respondent,  a  sum  of 
money,  or  other  relief,  which  was  awarded  to  hiips  by  the  judg- 
ment so  affirmed. 
8«e  Co.  Proc.,  f  380;  L.  1890,  eta.  946.  3oe  |  1337. 

{  1318.  IV hen  no  appeal  Iie»  from  Judarmea'c  of  roToraal. 

Where  a  judgment,  from  which  an  appeal  is  taken,  is  reversed 
Qpoa  the  appeal,  and  a  new  trial  is  granted,  ai?  appeal  cannot 
be  taken  from  the  judgment  of  reversal;  but  upon  an  appeal 
from  the  order  granting  a  new  trial,  taken,  as  r^rescribed  by  law, 
the  judgment  of  reversal  must  also  be  review  id. 

I  X819i.  Mode  of  enforolnir  afllrmed  or  codified  Jndarment. 
Where  a  judgment,  from  which  an  apr^nl  has  been  taken, 
from  one  court  to  another,  is  wholly  or  partly  ailirmed,  or  is 
modified,  upon  the  appeal,  it  must  be  eu/orced,  by  the  court  in 
which  it  was  rendered,  to  the  extent  j  ermitted  by  the  deter- 
mination of  the  aijpellate  court,  as  if  tl«  appeal  therefrom  had 
HOC  been  taken. 

S  ±S20,  Id.  I  AS  to  order. 

Where  a  final  order,  from  which  an  appeal  has  been  tak^n, 
from  one  court  to  another,  as  prescribed  in  title  fifth  of  tiiis 
chapter,  is  wholly  or  partly  affirmed,  or  is  modified,  upon  the 
appeal,  the  appellate  court  may  enforce  its  order,  or  may  direct 
the  proceedings  to  be  remitted,  for  that  purpose,  to  the  court 
below,  or  to  the  judge  who  made  the  order  appealed  from. 

%  1321.  Mode  of  eancellinff  docket  of  reversed  or  modi- 
leA  Jndipinent. 

Where  a  final  judgment  for  a  sum  of  money,  or  directing  the 
payment  of  a  sum  of  mon<''y,  has  been  reversed,  or  has  been 
affirmed  as  to  part  only  of  the  sum,  upon  an  appeal,  taken  as 
prescribed  in  title  third  or  fourth  of  this  chapter;  and  an  appeal 
to  the  court  of  appeals  is  not  taken  and  i)erfected,  and  the 
security  required  to  stay  execution  is  not  given,  within  ten  days 
after  the  entry  of  the  judgment  upon  the  appeal,  in  the  clerk's 
office  w'here  the  judgment  appealed  from  is  entered,  the  clerk 
must  make  a  minute  of  the  revorpal  of  the  judgment,  or  of  the 
amount  to  which  it  has  been  re<luced.  upon  his  docket-book,  in 
each  place,  whe  'e  the  judgment  is  docketed.  A  transcript  of 
the  docket,  as  tlius  corrected,  must  be  furnished  by  him,  and 
may  be  filed  in  any  county  clerk's  office,  where  the  original 
judgment  is  docketed,  as  prpscribed  by  law,  with  respect  to  the 
original  docket;  and  thereupon  the  county  cierk  must  correct  his 
docket  accordingly.  The  Ii'>n  of  a  judprnient,  the  docket  of  which 
is  not  corrected,  as  prescribed  in  this  section,  remains  unaffected 
by  the  reversal  or  modification  ther<*of,  until  the  decision  of  the 
court  of  appeals,  upon  an  anpeal  from  the  judgment  rev<*raing 
or  modifying  the  same,  or  the  expiration  of  the  time  to  take 
Buch  an  appeal. 

10a  '^^^ 
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X  1822.  Id.  I  when  reversal,  etc.,  was  br  eo«rt  of  appeAlflb 

Where  a  final  jiulpment  for  a  sum  of  money,  or  directing  the 
payment  of  a  sum  of  money,  has  been  reversed,  or  affirmed  as 
to  part  only  of  the  sum,  upon  an  appeal  to  the  court  of  appeals, 
the  docket  may  be  corrected,  as  prescribed  in  the  last  sect  ion, 
at  any  tinw  after  the  remittitur  has  been  filed  in  the  court  below. 

§  1828.  [Am'd,  1877,  1880,  1809.]  ResUtvtloni  wIma 
Awarded. 

When  a  final  judgment  or  order  is  reversed  or  modified,  upon 
appeal,  the  appellate  court,  or  the  general  term  of  the  same 
court,  as  the  case  may  be,  may  make  or  compel  restitution  of 
property,  or  of  a  right  lost  by  means  of  the  erroneous  judgment 
or  order;  but  not  so  as  to  affect  the  title  of  a  purchaser  in  good 
faith  and  for  value.  When  property  has  been  sold,  the  court 
may  compel  the  value,  or  the  purchase  price,  to  be  restored,  or 
deposited  to  abide  the  event  of  the  action,  as  justice  requires. 
When  the  appeal  is  from  a  judgment  in  favor  of  the  owner  of 
real  estate,  in  an  action  to  set  aside  a  conveyance  thereof,  or  in 
an  action  to  compel  the  specific  performance  of  a  contract  for  the 
sale  thereof,  such  owner  shall  have  the  same  right  to  sell  or  dis- 
pose of  the  same  as  though  no  appeal  had  been  taken;  unless  the 
appellant  shall  file  with  the  clerk  of  the  court  a  written  under- 
taking, in  a  sum  fixed  by  the  court,  or  a  judge  thereof,  upon  a 
notice  to  the  respondent  of  at  least  ten  days,  and  to  be  approved 
by  such  court  or  judge,  to  the  effect  that  the  appellant  will,  in 
case  the  judgment  appealed  from  shall  be  affirmcKl,  pay  to  such 
owner  such  damages  as  he  may  suffer  by  reason  of  such  appeal, 
not  exceeding  jthe  aniount  of  the  penalty  in  such  nndertakinir. 
Such  undertaking  may  be  filed  at  any  time  during  the  appeal, 
but  any  sale  of  such  real  estate  or  contract  to  sell  the  samie  in 
good  faith  and  for  a  valuable  consideration,  after  said  judgment 
and  before  the  filing  of  such  undertaking,  shall  be  as  valid  as  if 
such  undertaking  had  not  been  filed.  In  case  such  undertakinK 
shall  not  be  filed,  the  respondent  shall  be  entitled,  at  any  time 
during  such  appeal,  to  an  order  discharging  of  record  any  notice 
of  pendency  of  action  filed  in  the  action,  and,  in  an  action  to 
compel  the  specific  performance  of  a  contract  for  the  sale  of  real 
estate,  also  canceling  and  discharging  of  record  said  contract.  In 
case  the  same  has  been  recorded. 

Substitute  for  Co.  Proo..  part  of  1 8W.    L.  18M^  ob.  6BD.   hft  «ffeot  8n»t.  U  Vtm. 

§  132an.  [Added,  lOOO.]  Remarks  or  comments  of  Jvdaref 
duly    excepted    to,    shall    be    subject    of   review. 

In  case  of  an  appeal,  every  remark  or  comment  of  the  presid- 
ing }\u\iif}  during  the  trial,  duly  excepted  to,  shall  be  the  subject 
of  review,  but  the  case  and  exceptions  on  appeal  shall  be  settled 
by    the  trial  justice  as  now  provided   by   law. 

Added  by  L.  1909,  oh.  CS.  Derivation  —  Code  CIt.  Pror.,  |  83.  pt.  For 
remainder  of  Meelion  we  Judiciary  l.aw.  M  14.  24.  205-297.  301.  See  noM 
14  of  Qotctt  of  Board  of  Statutory  CouMilidatloQ  at  eud  of  code. 
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TITLE  U. 

Appeal  to  the  court  of  appeals. 

B«e.  1324.  What  appeals   may   be   taken. 
132Q.  Limitation  of  time   to   api)oal. 

1326.  Securlly  to  perfect  appenl. 

1327.  Security  to  stay  execution  on  Jud|;ment,  etc.,   for  mooey. 

1328.  Id.;  on  Judgment,   etc.,  for  delivery  of  property. 
1320.  Id.;    on    judgment    for   a   chattel. 

1330.  Id.;    on    Judgment,    etc.,    directing    conveyance. 

1331.  Id.;  on  Judgment,  etc.,  for  imsHosfllon  of  real  property. 

1332.  Construction  of  ttie  iaut  tive  Bcctlons. 

1333.  The    last    six    sections   tiuuliHed. 

1334.  rndertakinffs  may  be  In  ore  Instrument;  form,  and  serrico  thereof. 

1335.  Exceptions  to  sureties;  JuBtiflcatiou. 

1336.  Appeal    from    linal    Jua'iin  ut    rendered    after    affirmance    of    in* 

terloctttory  Judgment,  or  denial  of  motion  for  flew  trial. 

1337.  What   questions   are    brought    up    fftr    review. 
1.338.  When  questions  of  fnct   to  be  reviewed. 

1339.  When  a  ease  to  be  prepared,  etc.,  for  the  appeal. 

S  1324.  IVIkat  appealn  may  be  taken. 

An  appeal  may  he  taken  to  the  court  of  appeals,  in  a  case  where 
that  court  has  jurisdiction,  as  prescribed  in  sections  100  and  191 
of  Ibis  act. 
Co.    Proc.,    S    333,    first    sentence. 

§   1325.  [Ain*a,  1885,  1909.]    I^lmltatlon  of  time  to  appeal. 

An  apprpl  to  the  court  of  nppenls.  mupt  be  tpk«n  within 
sixty  days  after  serviee,  upon  the  attorney  for  the  nppelhmt,  of  a 
coi»v  of  thp  judgment  or  order  appealed  from,  and  a  written 
notice  of  the  entry  thereof. 

Sabstitute  for  To.  Phk-..  |  331.  Am'd  by  L.  1895,  ch.  046;  L.  1009, 
fh.     418.    In  effect  Sept.    1,   1009. 

§   1320.   Secnrlty    to   perfect   appeal. 

To  render  a  notice  of  appeal,  to  the  court  of  appeals,  effectual, 
for  any  purprtse,  except  in  a  case  where^  it  is  sprcially  prescribed 
by  law,  that  security  is  not  necessary,  to  perfect  the  appeal,  the 
appellant  must  >rive  a  written  undertaking,  t(»  the  efFe^t,  that  he 
will  pay  all  costs  and  damages,  which  may  be  awarded  ajrainst 
him  on  the  appeal,  not  exceeding  five  hundred  dollars.  The  ap- 
l)cal  is  perfected,  when  such  an  undertaking  is  given  and  a  copy 
thereof,  with  notice  of  the  filing  thereof,  is  served,  as  prescribed 
in  this  title. 

Co.   Proc.,  part  of  S  334,  am'd. 

f  1327.  Seearlty  to  iitay  execution  on  jndfcment,  etc., 
for    nionesr. 

If  the  appeal  is  taken  from  a  judprment  for  a  sum  of  money,  or 
from  a  judgment  or  order,  directing  the  payment  of  a  sum  of 
money,  it  does  not  stay  the  execution  of  the  judgment  or  order, 
until  the  appellant  givr«t  a  written  undertaking,  to  the  efTeet.  that 
if  the  judgment  or  order  appealed  from,  or  any  part  ther<H)f,  is 
affirmed,  or  the  appeal  is  dismiss<vl,  he  will  pay  the  sum,  recov- 
ered or  directed  to  be  paid,   by  the  judgn^eut  or  order,  or  the 
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part  thereof,  as  to  which  it  is  aflSrmed.  But  where  the  judg- 
ment or  order  directs  the  payment  of  money  in  fixed  instalmenta, 
the  undertaking  must  be  to  the  effect,  that  the  appellant  will  pay 
each  instalment,  which  becomes  payable,  pending  the  appeal,  or 
the  part  thereof  as  to  which  the  judgment  or  order  is  affirmed, 
not  exceeding  a  sum  specified  in  the  undertaking,  which  must  be 
fixed  by  a  judge  of  the  court  below.  The  court  below  may,  at 
any  time  afterwards,  upon  satisfactory  proof,  by  affidavit,  that 
the  sum  so  fixed  is  insufficient  in  amount,  mnke  an  order,  requir- 
ing the  appellant  to  give  a  further  undertaking,  to  the  same  effect, 
in  a  sum  and  withio  a  lime,  specified  in  the  order.  A  failure  to 
comply  with  such  an  order  has  the  same  effect,  as  if  no  undertak- 
ing had  been  given,  as  prescrib(»d  in  this  section. 
Co.  Proc,  §  335,  Cret  sentence  am'd. 

S  1328.  Id. I  on  Jndirineiit,  etc.,  for  dell-very  of  property. 

If  the  appeal  is  taken  from  a  judgment  or  order,  directing  the 
assignment  or  delivery  of  a  document,  or  of  personal  property,  it 
does  not  stay  the  execution  of  the  judgment  or  order,  until  the 
thing  directed  to  he  assigned  or  delivered,  is  brought  into  the 
court  below,  or  placed  in  the  custody  of  an  officer  or  receiver,  des- 
ignated by  that  court:  or  the  appellant  gives  a  written  undertak- 
ing as  prescribed  in  the  next  section. 

Id.,  part  of  §  336,  am'd. 

S  1829.  Id.)  on  Jndflrment  for  n  cliattel. 

If  the  appeal  is  taken  from  a  judgment  for  the  recovery  or 
a  chattel,  it  does  not  stay  the  execution  of  the  judgment,  until 
the  appellant  gives  a  written  undertaking,  in  a  sum  fixed  by  the 
court  below,  or  a  judge  thereof,  to  the  effect,  that  the  appellant 
will  obey  the  direction  of  the  appellate  court,  ui)on  the  appeal. 

Id. 

f  1330.  Id. I  on  Jndfirnienty  etc.,  dlrectlnir  conveyance. 

If  the  appeal  is  taken  from  a  judgment  or  order,  directing  the 
execution  of  a  conveyance,  or  other  instrument,  it  does  not  stay 
the  execution  of  tho  judgment  or  order,  until  the  instrument  is 
executed,  and  deposited  with  the  olork,  with  whom  the  judgment 
or  order  is  entered,  to  abide  the  direction  of  the  appellate  court. 

Id.,   jf  387,   extended  to  an  appeal  from  an  order. 

§  1331.  [Am'd,  1879,  1897.]  Id.;  on  Jadi^ent,  eto«,  for  tho  pos- 
session of  real  property. 

If  the  judgment  or  order  directs  the  sale  or  the  delivery  of  the 
possession  of  real  property,  or  entitles  the  respondent  to  the  im- 
mediate iK>sses8ion  thereof,  an  appeal  doe«  not  stay  the  execution 
of  the  judgment  or  order  until  the  api>ellant  gives  a  written  under- 
taking to  the  effect  that  he  will  not,  while  in  i)Os.se88ion  of  the 
proi)erty,  commit,  or  suffer  to  be  committed,  any  waste  Uiereou: 
and  if  the  projjerty  is  in  his  possession  or  under  his  control,  the 
undertaking  must  also  provi«le  that  if  the  ju<lgmeut  or  order  is 
affirmed  or  the  appeal  is  disniisseil.  and  there  is  a  deficiency  upon 
a  sale,  he  will  pay  the  value  of  the  use  and  ocrufwtion  of  such 
property,  or  the  part  thereof  as  to  which  the  judgment  or  order  is 
affirmed,  from  the  time  of  taking  the  appeal  until  the  delivery  of 
the  possession  thereof,  pursuant  to  the  judgment  or  order,  not  ex- 
ceeding a  specified  sum  fixed  by  a  judge  of  tLe  coart  below.    It 
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khe  judfnnent  directs  a  sale  of  real  property  npon  the  forecloBure 
of  a  mortgage,  aud  an  appeal  is  taken  by  a  party  again«t  whom 
payment  of  the  deficiency  is  awarded  by  such  jndirment,  the  under- 
taking imist  also  provide  that  if  the  judgment  is  altirmed  or  the 
HI>peal  is  dismissed,  the  nppellaut  will  pay  any  deficiency  which 
xuiiy  (H'cur  upon  the  sale,  with  inten-st  and  costs,  and  all  ex- 
penses chargeable  against  the  proceeds  of  the  sale,  not  ezcecdinc 
n  ssiHii  fixed  by  a  judge  of  the  court  below. 

ro.  Proc.  I  SA**;  L.  1897,  ch.  119.     In  effect  Sept.  1,  1807.     See  »  lOlC. 

S    1332.  Conntrnctlon  of  the  laM  flve   sectlonii. 

Where  the  judgment  or  order,  from  which  an  appeal  is  tnkon 
to  the  court  of  appeals,  affirms  a  judgment  or  order,  to  the  effect 
spoeified  in  eitl»cr  of  the  last  five  sections,  the  undertaking  munt 
be  the  snme,  as  if  the  judginent  or  order,  from  which  the  appeal 
is  HO  taken,  was  to  the  same  effect,  as  the  judgment  or  order  so 
affirmed.  . 

9  1333.  Tlie  last  six  «ectlon»  qnallllecl. 

The  last  six  sections  do  not  extend  to  a  cnse,  where  it  is  speci- 
ally prefft?ribed  by  law,  that  an  appeal  mny  ho  taken,  or  the  exe- 
cntion  of  a  judgment  or  order  appealed  from  may  be  stayed,  with- 
ont  security,  or  where  the  security  to  be  given,  for  either  purpose,' 
is  specially  regulated  by  law. 

I  1334.  [AmM,  187».]  UmdeflftaldLnffs  may  be  Im  one  Instvii- 
nmenti  form  and  service  tliereof. 

Where  two  or  more  undertakings  are  required  to  oe  given  as 
prescribed  in  this  title  they  may  be  contained  in  the  same  instru- 
ment, or  in  different  instruments  at  the  option  of  the  appellant. 
Each  undertiikiitg  given  as  prescribed  in  this  title  must  be  exe- 
cuted by  at  least  two  sureties,  and  must  specifjr  the  residence  of 
each  surety  therein.  A  copy  thereof,  with  a  notice  showing  where 
it  Is  filed,  must  be  served  on  the  attorney  for  the  adverse  party 
with  the  notice  of  appeal  or  before  the  expiration  of  the  time,  of 
appeal. 

Co.    Proc.,   9   841,   am'd.  ' 

I  1385.  [Am'd,  1801.]    Kxceptlonn  to  snretlen}  Ja«tlfleatlon. 

It  is  not  necessary  that  the  undertaking  should  be  approved; 
but  the  attorney  for  the  respondent  may,  within  ten  days  after 
the  service  of  a  copy  of  the  undertaking  with  notice  of  the  filing 
thereof,  serve  upon  the  attorney  for  the  appellant,  a  written  no- 
tice that  "he  excepts  to  the  sufficiency  of  the  sureties.  Within  ten 
days  thereafter,  the  sureties,  or  other  sureties  in  a  new  undertak- 
ing to  the  same  effect,  must  justify  before  the  court  below,  or  a 
judge  thereof,  or  a  referee  appoint od  by  the  same,  or  a  county 
judge.  At  least  five  days*  notice  of  the  justification  must,  be 
friven.  A  referee  may  be  appointcvl  upon  thp  motion  of  either 
party,  or  upon  the  court's  own  motion  to  take  the  justification  of 
such  sureties  and  to  report  the  evidence  upon  the  same  to  the 
court  or  judge  with  his  opinion.  The  court  may  further  direct 
that  either  party  shall  pay  the  exTx^nsos  of  such  reference.  If 
the  court  or  judge  finds  the  sureties  sufficient  ho  must  indorse 
hiB  allowance  of  them  upon  the  undertaking,  or  a  copy  thereof,, 
and  a  notice  of  the  allowance  must  bo  sorvod  unon  tho  attorney 
for  the  exceptant  The  effect  of  a  failure  so  to  justify  and  procure 
an  allowance,  is  the  same  as  if  the  undertaking  had  not  been 
giyen.    The  court  shall  also  have  power,  in  casejt  shall  be.made 
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to  appear  to  its  satisfaction,  upon  motion,  that  the  exception  was 
taken  unnecessarily  or  for  purposes  of  vexation  or  delay,  to  set 
the  same  aside  and  approve  the  undertaking. 
Co.  Proe.,  I  S41,  am'd;  L.  IROI,  ob.  SeO. 

9  1336.  [Am'd,  188S.]  Appeal  from  final  Jndflrment  ren- 
dered after  afltrmance  of  Interlocutory  Jndyntent,  or 
denial  of  motion  for  nevr  trial. 

Where  final  judgment  is  rendered  in  the  court  below,  after  the 
affirmance,  upon  an  appeal  to  the  appellate  division  of  the 
supreme  court,  of  an  interlocutory  judgment;  or  after  the  refusal, 
by  the  appellate  division,  of  a  new  trial,  either  upon  an  applica- 
tion, made,  in  the  first  instance,  at  a  term  thereof,  or  upon  an 
appeal  from  an  order  of  the  special  lerm,  or  of  the  judge  before 
whom  the  issues,  or  questions  of  fact,  were  tried  by  a  jury;  the 
party  aggrieved  may  appeal  directly  from  the  final  judgment  to 
the  court  of  appeals,  notwithstanding  that  it  was  rendered  at  a 
special  term,  or  at  a  trial  term,  or  pursuant  to  the  directions, 
contained,  in  a  referee's  report.  But  such  an  appeal  brings  up, 
for  review,  only  the  determination  of  the  appellate  division  of 
the  supreme  court,  affirming  the  interlocutory  judgment,  or  refus- 
ing the  new  trial. 

'.L.   1886^  ch.   946.    Sgo  |  1360,   post. 

I  1887.  [Am*d,  1895.]  Wbat  aneiitlons  are  brovgrltt  «p 
for  re-vieYW.^ 

An  appeal"  to"  the  court  of  appeals  from  a  final  judgment,  or 
from  ah  order,  granting  or  refusing  a  new  trial  in  an  action, 
where  the  appellant  stipulates  that  upon  affirmance  judgment 
absolute  shall  be  rendered  against  him,  brings  up  for  review  in 
that  court  only  questions  of  law;  but  where  the  justices  of  the 
appellate  division  from  which  an  appeal  is  taken  are  divided 
upon  the  question  as  to  whether  there  is  evidence  supporting, 
or  tending  to  support,  a  finding  or  verdict  not  directed  by  the 
court,  a  question  for  review  is  presented.  In  any  action  on  an 
appeal  to  the  court  of  appeals,  the  court  may  either  modify  or 
affirm  the  judgment  or  order  appealed  from,  award  a  new  trial, 
or  grant  to  either  party  such  judgment  as  such  party  may  be 
entitled  to. 

I-   18U5.  ch.  940.     See  f  191,  lubd.  4;  |  1317. 

{  1338.  [Am'd,  1895.]  Wben  qnentlona  of  faet  to  be  ro* 
vle^ved.* 

Upon  an  appeal  to  the  court  of  appeals  from  a  judgment, 
reversing  a  judgment  entered  upon  the  report  of  a  referee,  or  a 
determination  in  the  trial  court;  or  from  an  order  granting  a 
new  trial,  upon  such  a  reversal;  it  must  be  presumed  that  the 
judgment  was  not  reversed,  or  the  new  trial  granted,  upon  a 
question  of  fact,  unless  the  contrary  clearly  appears  in  the  record 
body  of  the^  judgment  or  order  appealed  from. 

Col  Proc.V  piirti  of  H   208  and  272;   L.    1896.    cb.  946. 

8  1339.  [Am'd,  1895.]  Wben  a  caae  to  be  prepared,  ote^ 
for    tl&e^  appeal* 

Where^'an,  appeal  to  the  court  of  appeals,  from  a  judgment, 
rendered  by;ithe  appellate  division  of  the  supreme  court,  upon 
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a  verdict,  subject  to  the  opiuion  of  the  court,  has  been  perfected, 
a  case,  containing  a  concise  statement  of  the  facts,  of  the  ques- 
tions of  law  arising  thereupon,  and  of  the  determination  of  those 
qnestions  by  the  appellnte  division,  must  he  prepared  and  settled, 
by  or  under  the  direction  of  the  court  below,  and  annexed  to 
the  judgment-roll.  An  exception  is  not  necessary,  to  enable  the 
court  of  appeals  to  review  the  determination  of  a  question  of 
law,  arising  upon  the  verdict.  A  certified  copy  of  the  case  must 
be  transmitted  to  the  court  of  appeals,  instead  of  the  case  upon 
which  the  judgment  of  the  court  below  was  rendered.  The 
court  below,  or  a  judge  thereof,  may  extend  the  time,  limited 
by  law,  within  which  the  papers  must  be  transmitted  to  the 
court  of  appeals,  for  the  purpose  of  enabling  the  appellant  to 
procure  the  case  to  be  prepared  or  settled. 
a».  Pioc.,  part  of  f  888  and  part  of  I  266;  L.  1886,  cb.  MA. 
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TITLE  m. 

Appeal  to  the  supreme  court  from  an  inferior  oourt. 

Sec.  1340.  Appeals   from   inferior  courts. 

1341,  Limltutton    of   time;    security. 

1342.  Appeal  from  order. 

1348.  Limitation  of  time  and  stay  of  procetedlngs. 

1344.  Appeal,    where    and    bow    heard. 

1345.  Judgment  or  order,   where  entered. 

S  134€.  [Am'd,   1895.]    Appeals  from  Inferior  court*. 

Except  appeals  from  inferior  and  local  courts  heretofore  hedrdS 
in  the  court  of  common  pleas  for  the  city  and  county  of  New 
York,  and  the  sui>erior  court  of  Buffalo,  an  appeal  may  be  taken 
to  the  appellate  division  of  the  supreme  court,  from  a  final  judg- 
ment, rendered  by  u  county  court,  or  by  any  other  court  of 
record  possessing  orij^inal  jurisdiction,  where  an  appeal  there- 
from to  a  court  other  than  the  supreme  court  is  not  expressly 
driven  by  statute,  and  upon  such  appeal,  an  order  granting  or 
refusing  a  new  trial  for  any  of  the  causes  mentioned  in  section 
nine  hundred  and  ninety-nine  of  this  act,  made  by  any  of  said 
courts,  and  questions  of  fact,  may  be  reviewed  in  the  same 
manner  and  to  the  same  extent  as  questions  of  fact  may  be 
reviewed,  upon  appeal  to  the  appellate  division  of  the  supreme 
court  from  a  final  judgment  and  order,  granting  or  refusing  a 
new  trial,  rendered  by  the  same  court.  Appeals  from  inferior 
and  local  courts  heretofore  hoard  in  the  court  of  common  pleas 
for  the  city  and  county  of  New  York  and  the  superior  court 
of  Buffalo,  may  be  taken  to  the  supreme  court, 

Co.  Proc,  §  344,  first  sentence  am'd.     See  6  T.  &  C.  456.     L.  1886,  cb.  946. 

S  1341.  liimitation  of  timej  meenrity. 

An  appeal,  authorized  by  the  last  section,  must  be  taken 
within  thirty  days  after  service,  upon  the  attorney  for  the 
appellant,  of  the  copy  of  tlie  judgment,  and  written  notice  of 
the  entry  thereof.  Security  is  not  required  to  perfect  the  appeal, 
but  to  stay  the  execution  of  the  judgment  security  must  be 
given  and  the  sureties  may  be  excepted  to,  and  must  justify, 
as  upon  an  appeal  to  the  court  of  appeals,  from  a  judgment  of 
the  same  amount,  or  to  the  same  effect. 

Id.,  §  345,  and  part  of  §  331.  as  am'd  by  L.  1876,  eh.  341.  f  It. 

§   1342.   rAm'fl,  1805,  190T.1    Appeal  from  order. 

An  ajiponl  nuiv  nlso  bo  1;ikon.  n**  provided  by  section  1.'540, 
from  nn  order  nfTeotiiiy:  a  substantial  r'lrlit  made  by  the  court  or 
a  judse.  in  an  action  brouglit  in  or  taken  by  appeal  to  a  court, 
specified  ill  said  ser-tion. 

Id ,  part  of  fi  344,  am'd;  L.  1805,  ch.  046;  L.  1007,  ch.  570.  In  effect 
July  15,  1907. 

§  lHAn,  [Am'd,  1877.]  lilmitntion  of  time  and  stay  ol 
proeeeilinflTH. 

An  appeal,  authori/.ed  by  the  last  section,  must  be  taken, 
within  sixty  days  after  service  upon  the  attorney  for  the  appel- 
Innt,  of  a  copy  of  (lie  order,  and  written  notice  of  the  entry 
thereof. (1)  Security  ia  not  required  to  perfect  it;  but  it  does 
not  sfnv  thf  execution  of  the  order  from  which  it  is  taken. 
The  appellate  court,  or  a  judge  thereof,  may  direct  such  a  staj, 
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upon   such   terms,   as  to  security  or  otherwise,  as  Justice  re- 
quires. (2) 
<1>  Co.  Pioc.,  S  331,  flB  ain*d  by  Lb  1876,  cb.  481,  |  13.    (2)  Id.,  |  860. 

{  1344.  [Am*d,  1895,  1002,  1904.]  Appeal,  wl&ere  and  l&ow 
beard. 

All  appeal  taken  as  prescribed  in  this  title,  must  be  heard  by 
the  appellate  division  of  the  supreme  court,  except  that  appeals 
from  the  judijment  of  any  municipal  court  in  either  of  the  bor- 
oughs of  Manhattan  or  the  Bronx  in  the  city  of  New  York,  or 
from  a  judgment  or  order  of  the  city  court  in  the  city  of  New 
York,  may  be  heard  by  the  appellate  division  of  the  supreme 
court,  or  by  such  justice  or  justices  of  the  supreme  court  as  may 
be  designated  for  that  purpose  by  the  justices  of  the  appellate 
division  sitting  in  the  iirst  judicial  department.  In  case  an 
appeal  is  heard  by  a  justice  or  justices  of  the  supreme  court  as 
hereinbefore  provided,  the  justice  or  justices  by  whom  such 
appeal  was  determined,  or  a  justice  of  the  appellate  division  in 
the  first  judicial  department,  may  allow  an  appeal  to  be  taken 
to  auch  appellate  division  from  such  determination;  and  appeals 
from  inferior  courts  heretofore  heard  by  the  superior  court  of  Buf- 
falo shall  be  heard  by  the  appellate  division  of  the  supreme  court 
in  the  fourth  judicial  department,  or  by  such  justice  or  justices 
of  the  supreme  court  as  may  be  designated  for  that  purpose  by 
the  justices  of  the  appellate  division  of  the  fourth  judicial  de- 
partment. The  provisions  of  title  fourth  of  this  chapter,  relating 
to  the  hearing  of  appeals,  taken  in  the  Fupreme  court,  and  to  the 
subsequent  proceedings  thereupon,  apply  to  an  appeal  taken  as 
prescribed  in  this  title,  except  as  specified  in  the  next  section. 

L.  1895.  cb.  940:  L.  19d2,  ch.  5X5;  L.  1904,  ch.  502.  ^n  effect  Sept.  1, 
1904.       See  Mimiclpal  Ct.    Act,   $  310. 

§  1346.  [Am'd,  1805.]    Jadipment  or  order,  Ti'lierc  entered. 

A  judgment  or  order  of  the  appellate  division  rendeiHKl  upon 
an  app(»al  authorized  by  this  title  must  be  entered  in  the  ollice 
of  the  clerk  of  the  api>ellate  division  in  the  department  in  which 
the  court  below  is  located.  A  certititd  co;iy  thereof  annexed  to 
the  papers  transmitted  fioni  the  court  below  must  be  transmitted 
by  the  clerk,  upon  payment  of  his  fees,  to  the  cl'M-k  of  the  county 
where  the  court  from  which  the  appeal  was  taken  is  situated, 
and  shall  constitute  the  judgment-roll  and  remain  in  hi.s  office. 
The  filing  of  the  judgment-roll  or  the  entry  of  the  order,  as 
preFcrib€»d  in  this  section,  is  a  sufficient  authority  for  any  pro- 
ceeding in  the  court  below  or  before  the  judge  or  justice  who 
made  the  order  appealed  from  which  the  judgment  or  order  of 
the  appellate  court  din^cts  or  i>ermits.  But  where  the  execution 
of  the  judgment  or  order  of  the  appellate  court  is  stayed  by  an 
appeal  to  the  court  of  appeals,  the  procee<lingH  in  the  court  below 
or  before  the  judge  or  justice,  who  made  the  order  are  stayed 
in  like  manner.  A  judgment  or  order  of  the  supreme  court,  ren- 
dered upon  an  appeal  from  a  ju(lgni(»nt  of  any  dislrict  court  or 
of  the  city  court  of  New  York,  or  an  appeal  heretofore  heard 
by  the  superior  court  of  Buffalo,  must  be  entered  in  the  office 
of  the  clerk  of  the  county  wherein  the  court  ])elow  is  located, 
and,  with  the  papers  transniitte*!  from  the  court  below,  forms 
the  judgment-roll  which  must  be  filed  in  the  same  office.  Where 
the  appeal  is  from  the  city  court  of  New  Y'ork,  the  judgment  or 
order  of  the  supreme  court  must  be  entered  in  the  office  of  the 
clerk  of  the  said  court. 
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TITLE  IV. 

Appeal  to  the  appellate  division  of  the  supreme  court. 

Bee.  1346.  Appeal  from  judgment. 
1347.  Appeal  from  order. 

1848.  Id.;    when   made   out  of    court;    powen   of   appellate   dlTlalon    to 
grant    orders. 

1349.  Appeal   from   Interlocutory   Judgment. 

1350.  Appeal    from    final    Judgment,    after    afDrmance    of    iDterloentoty 

judgment,  or  denial  of  new  trial.    Berlew  In  tbe  eourt  of  appOftls. 
1361.  Limitation  of  time;  order  to  stay  proceedings. 
1852.  Stay  of  proceedings  without  order. 

1353.  Upon  what  papers  appeal  to  be  beard. 

1354.  Entry  of  Judgment  or  order;   judgment-roll. 
1856.  Hearing,    etc.,   in   the  supreme   court. 

{  1846.  [Am'd,  1895.]    Appeal  from  Jndflrment. 

An  appeal  may  be  taken  to  the  appellate  division  of  the 
supreme  court  from  a  final  judgment  rendered  in  the  supreme 
court  or  in  any  superior  city  court  prior  to  the  first  day  of 
January,  one  thousand  eight  hundred  and  ninety-six,  and  from 
a  final  judgment  roudorcd  in  the  supreme  court  after  said  day 
as  follows: 

1.  Where  the  judgment  was  rendered  upon  a  trial  by  a  referee, 
or  by  the  court  without  a  jury,  the  appeal  may  be  taken  upon 
questions  of  law,  or  upon  the  facts,  or  upon  both. 

2.  Where  the  judgment  was  rendered  upon  the  verdict  of  a 
jury,  the  appeal  may  be  taken  upon  questions  of  law. 

Ck>.  Proc.,  part  of  {  348,  am'd.    See  L.  1870,  cb.  408.  {  8.    L.  1886,  tt.  •4A. 

8  1347.   [Am'd,  1896.]    Appeal  from  order. 

An  appeal  may  be  taken,  to  the  appellate  division  of  the 
supreme  court,  from  an  order,  made  prior  to  the  first  day  of 
January,  one  thousand  eight  hundred  and  ninety-six,  in  an  action 
upon  notice,  at  a  Hi)ecial  term  or  a  trial  term  of  a  superior  city 
court,  or  of  the  supreme  court,  or  at  a  term  of  the  circuit  court, 
and  from  an  order  made  at  a  special  term  or  trial  term  of  the 
supreme  court,  after  said  day,  in  either  of  the  following  cases: 

1.  Where  the  order  grants,  refuses,  continues,  or  modifies  a 
provisional  remedy;  or  settles,  or  grants,  or  refuses  an  application 
to  resettle  a  case  on  appeal  or  a  bill  of  exceptions. 

2.  Where  it  grants  or  refuses  a  new  trial;  except  that  where 
specific  questions  of  fact,  arising  uion  the  issues,  in  an  action 
triable  by  the  court,  have  been  tried  by  a  jury,  pursuant  to  an 
order  for  that  purpose,  as  prescribed  in  section  971  of  this  act, 
an  appeal  cannot  be  taken  from  an  order,  granting  or  refusing 
a  new  trial,  upon  the  merits. 

3.  Where  it  involves  some  part  of  the  merits. 

4.  Where  it  affects  a  substantial  right. 

5.  Where,  in  effect,  it  dotorniines  the  action,  and  prevents  a 
judgment,  from  which  an  appeal  might  be  taken. 

6.  Where  it  determines  a  statutory  provision  of  the  State  to  be 
unconstitutional;  and  the  determination  appears  from  the  reasons 
given  for  the  decision  thereupon,  or  is  necessarily  implied  in  the 
decision. 

An  order,  made  upon  a  summary  application,  after  judgment, 
is  de»^med  to  have  been  made,  in  the  action,  within  the  meaninf 
of  this  section. 

)«.,  f  848,  am*d:  U  18»5,  cb.  94«.     See  If  2067,  2670^ 
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{  1348.  [Am'd,  1895.]  Id.|  when  made  out  of  oourt|  pow- 
ers of  appellate  diiri»ioii  to  errant  orders. 

An  appeal  may  also  be  taken  to  the  appellate  diyision  of  the 
supreme  court,  from  an  order,  made  in  an  action,  upon  notice, 
by  a  judge  or  justice,  out  of  court,  in  a  case  where  an  appeal 
ml^ht  have  been  taken,  as  prescribed  in  the  last  section,  if  the 
order  had  been  made,  by  the  court.  The  appellate  division  shall 
haye  power  to  vacate  or  modify,  without  notice,  or  upon  such 
notice  as  it  shall  deem  proper,  any  order  in  an  action  or  special 
proceeding  made  by  a  justice  of  the  supreme  court  or  by  the 
court  without  notice  to  the  adverse  party;  it  may  grant  a  stay 
of  proceedings  upon  any  judgment  or  order  of  the  supreme  couit 
from  which  an  appeal  is  pending,  and  may  grant  any  order  or 
provisional  remedy  which  has  been  applied  for  without  notice 
to  the  adverse  party,  and  refused  by  the  supreme  court  or  a 
justice  thereof. 

Is.    1886.    ch.   946. 

I  1340.  [Am'd,  1896.]  Appeal  from  interlocutory  Juds^ 
ment. 

An  appeal  may  also  be  taken  to  the  appellate  division  of  the 
supreme  court,  from  an   interlocutory  judgment  rendered   at  a 
special  term  or  trial  term  of  the  supreme  court,  or  entered  upon 
the  report  of  a  referee. 
Id. 

{  1800.  [Am'd,  189S.]  Appeal  from  final  Judflrment,  after 
afiirmanee  of  interlocutory  Judflrment,  or  dental  of  nev» 
tiplal.    Review  in  the  court  of  appeals. 

Where  final  judgment  is  taken,  at  a  special  term  or  trial  term, 
or  pursuant  to  the  directions  of  a  roforee,  after  the  affirmance, 
upon  an  appeal  to  the  appellate  division  of  the  eupreme  court 
of  an  interlocutory  judgment;  or  after  the  refusal,  by  the  appel- 
late division  of  a  new  trial,  either  upon  an  application,  made, 
in  the  first  instance,  at  a  term  of  the  appellate  division,  or  upon 
an  appeal  from  an  order  of  the  special  term,  or  of  the  judge, 
before  whom  the  issues,  or  questions  of  fact,  were  tried  by  a 
jury;  an  appeal  to  the  appellate  division  from  the  final  judgment 
brings  up.  for  review,  only  the  proceedings  to  take  the  final 
judgment,  or  upon  which  the  final  judgment  was  taken,  including 
the  hearing  or  trial  of  the  other  issues  in  the  action,  if  any. 
If  an  appeal  is  taken,  to  the  court  of  appeals,  from  the  deter- 
mination of  the  appellate  division  upon  the  appeal  from  the  final 
judgment,  the  determination  of  the  appellate  division,  affirming 
the  interlocutory  judgment  or  refusing  the  new  trial,  may,  at  the 
election  of  either  party,  be  reviewed  thereupon.  If  the  respond- 
ent elects  to  bring  it  up  for  review,  he  may  take  a  cross-appeal 
therefrom,  notwithstanding  the  expiration  of  the  time  to  take  an 
original  appeal  therefrom. 

Id.     See  M  1316,  13S«. 

S  1351.  [Am'd,  1M9S,  1908.]  Limitation  of  time;  order  <<» 
mtaLy   proeeedinKTM. 

An  appeal,  authorized  by  this  title,  must  lie  taken,  within  thirty 
days  after  service,  upon  the  attorney  for  the  appellant,  of  a  copy 
Qt  the  judgment  or  order  appealed  from,  and  a  written  notice 
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of  the  entry  thereof.  Security  is  not  required  to  perfect  the 
appeal;  but,  except  where  it  is  otherwise  specially  prescribed  by 
law.  the  appeal  does  uot  stay  the  execution  of  the  judgmeut  or 
order  appealed  from;  unless  the  court,  in  or  from  which  the 
appeal  is  taken,  or  a  judge  thertH)f,  makes  an  order,  directing 
such  a  stay.  S-uch  an  order  may  be  made,  and  may,  from  time 
to  time,  be  modified,  upon  such  terms,  as  to  security  or  other- 
wise, as  justice  re«iuires.  If  security  is  given,  either  as  a  con- 
dition of  granting  the  order,  or  as  prescribed  in  the  next  section, 
the  provisions  of  title  second  of  this  chapter  apply  thereto,  as  if 
the  appellate  division  of  the  supreme  court  was  specified  in  those 
provisions,  in  i)lace  of  the  appellate  court,  and  a  judge  of  the 
same  court,  in  place  of  a  judge  of  the  court  below.  Execution 
of  a  judgment  for  the  recovery  of  money  only  shall  not  be  stayed 
without  security  for  more  than  thirty  days  after  the  service 
upon  the  attorney  for  the  appellant  of  a  copy  of  the  j-udgment 
and  written  notice  of  the  entry  thereof. 

Co.  Proc,  portions  of  jf§  332,  348,  and  350.  reconstructed;  L.  185)5,  ch.  946; 
L.  1903,  cb.  288.     In  effect  Sept.  1,  1903. 

§   13S2.  Stay  of  proceedlnerM  Tvltbont   order. 

Upon  an  appeal  from  a  final  judgment,  taken  as  prescribed  in 
this  title,  the  appellant  may  give  the  security,  required  to  perfect 
an  appeal  to  the  court  of  appeals,  from  a  judgment  of  the  same 
amount,  or  to  the  same  effect;  and  to  stay  the  execution  thereof. 
In  that  case,  the  execution  of  the  judgment  appealed  from. is 
stayed,  as  upon  an  appeal  to  the  court  of  appeals,  and  subject 
to  the  same  conditions. 

Id.,  g  348. 

i  1353.  [AmM,  1896.]  Upon  'vrhivt  papers  appeal  to  be 
>eard. 

An  appeal  from  a  final  judgment,  taken  as  prescribed  in  this 
title,  must  be  heard  upon  a  certified  copy  of  the  notice  of  appeal, 
of  the  judgment-roll,  and  of  the  case  or  notice  of  exceptions,  if 
any,  filed,  as  prescribed  by  law  or  the  general  rules  of  practice. 
after  the  entry  of  the  judgment,  and  either  before  or  after  the 
appeal  is  taken.  An  appeal  from  an  interlocutory  judgment,  or 
from  an  order  taken  as  prescribed  in  this  title,  must  be  heard 
upon  a  certified  copy  of  the  notice  of  appeal,  and  of  the  papers 
used  before  th,e  court,  judge  or  justice,  upon  the  hearing  of  the 
demurrer,  application  for  judgment,  oi*  motion,  as  the  case  re- 
quires. Unless  the  appellate  division  shall  in  a  special  case  other- 
wise direct,  before  an  appeal  shall  be  plac(»d  ui)on  the  calendar, 
the  appellant  shall  file  with  the  clerk  of  the  appellate  division 
the  case  and  exceptions  or  the  other  papers,  upon  \<fhich  the  ap- 
peal shall  b.e  heard,  printed  as  required  by  the  rules  of  practice; 
m  case  the  appeal  is  from  a  judgment  the  printed  case  and  ex- 
ceptions must  be  ordered  filed  by  the  justice  or  referee  before 
whom  the  case  was  tried. 

L.  1896.  cb.  046. 

§  1854.  [Am'd,  1870.]  Bntrr  of  Jndflrmeiit  or  orderf  Jiidff« 
niont-roll. 

Where  judgment  of  affirmance  is  rendered  upon  the  appeal,  the 
judgment- roll  consists  of  a  copy  of  the  judgment,  annexed  to  the 
papers,  upon  which  the  appeal  was  heard.  Where  subseqnent 
proceedings  are  taken,  at  the  special  term  or  trial  term,  before 
the  entry  of  final  judgment,  the  judgment-roll  miiBt  abo  0011- 
tain  the  proper  papers  relating  thereto. 
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$  1355.  [Am'd,  18»5.]     Re»rinirt  etc.,  in  the  •upri'ise  court. 

An  appeal  taken  to  the  appellate  division  of  the  supreme  court, 
as  prescribed  in  this  title,  must  be  heard  in  the  department,  em- 
bra  eing  the  county,  in  which  the  judgment  or  order  appealed 
from  Is  entered;  unless  an  order  is  made,  as  prescribed  in  section 
231  of  this  act,  directing  that  it  be  heard  in  another  department, 
or  unless  appeals  pending  in  one  department  are  transferred  for 
hearing  and  determination  to  another,  pursuant  to  article  six, 
section  one,  of  the  constitution.  The  order  made  upon  the  ap- 
peal must  be  entered  in  the  office  of  the  clerk  of  the  appellate 
division,  and  a  certified  copy  thereof  with  the  original  case  or 
papers  upon  which  the  appeal  was  heard,  filed  as  provided  in  sec- 
tion thirteen  hundred  and  fifty-three  must  be  transmitted  by  the 
clerk  upon  payment  of  his  fees,  to  the  clerk  of  the  county  where 
the  judgment  or  order  appealed  from  was  entered,  and  upon  such 
certified  copy  of  the  order  and  the  case  or  papers  upon  which  the 
appeal  was  heard,  the  county  clerk  shall  enter  the  judgment  in 
his  office. 

Substltnte  for  Co.  Proc.,  portions  of  SI  347  and  3i8;  L.  l&K,  du  MO.  S<^ 
i  258B. 
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TITLE  V. 

Appeal  from  a  determixiation  in  a  special  proceedSni^. 

Q«c.  136G.  Appeal  from  order  made  In  tbe  same  court. 
1367.  Id.;   when  made   by  another  court  or  Judge. 
13S8.  PrecedlDg  order  may  be  reviewed. 
1369.  Limitation   of   time    to   appeal. 

1360.  Stay  of  proceedings;  hearing  of  appeal;  decision  thereupon. 
1861.  This  title  qualified.    Application   of  provialons  relating  to  actions 

S  1866.  [Am'd,  1896.]  Appeal  teom  order  made  in  tli« 
fMtme  court. 

An  appeal  may  be  taken,  to  the  appellate  division  of  the  su- 
preme court,  from  an  order,  affecting  a  substantial  right,  made 
in  a  special  proceeding,  at  a  special  term  or  a  trial  term  of  the 
supreme  court;  or  made  by  a  justice  thereof,  in  a  special  proceed- 
ing instituted  before  him,  pursuant  to  a  special  statutory  provi- 
sion;  or  instituted  before  another  judge,  and  transferred  to,  or 
continue**  before  him. 

L.  1854,  cb.  270.  |  1.  first  clause  (4  Edm.  681;  6  Id.  188);  L.  1896.  eh.  946. 

S  1857.  [Am'dy  1890.]  Id.;  'vrfaen  made  by  another  oonrt 
or  Jndare. 

An  appeal  may  also  be  taken  to  the  appellate  division  of  the 
supreme  court,  from  an  order,  affecting  a  substantial  right,  made 
by  a  court  of  record,  possessing  original  jurisdiction,  or  a  Judge 
thereof,  in  a  special  proceeding  instituted  in  that  court,  or  before 
a  judge  thereof,  pursuant  to  a  special  statutory  provision; 
or  instituted  before  another  judge,  and  transferred  to,  or  con- 
tinued before,  the  judge  who  made  the  final  order.  But  this 
section  does  not  apply  to  a  case,  where  an  appeal  from  the  order, 
to  a  court,  other  than  the  appellate  division  of  the  supreme 
court,  is  expressly  given  by  statute. 

Substituted  for  part  of  Go.  Proc..  §  344;  L.  1805,  cb.  046.    See  S  1342,  ante. 

8  1868.  [Am'd,  1877.]    Precedinar  order  may  be  reviewed. 

An  appeal,  authorized  by  this  title,  brings  up  for  review,  any 
preceding  order,  made  in  the  course  of  the  special  proceeding,  In- 
volving the  merits,  and  necessarily  affecting  the  final  order  ap- 
pealed from,  which  is  specified  in  the  notice  of  appeal. 

See  Co.  Proc..  9  320. 

§  1859.  liimitatton  of  time  to  appeal. 

An  appeal,  authorized  by  this  title,  must  be  taken  within  thirty 
days  after  service  of  a  copy  of  the  final  order,  from  which  it  is 
taken,  with  a  written  notice  of  the  entry  thereof,  upon  the  appel- 
lant; or,  if  he  appeared,  upon  the  hearing,  by  an  attorney  at  law 
or  an  attorney  in  fact,  upon  the  person  who  so  appeared  for  him. 

From  Id.,  {  382.    See  L.  1854,  cb.  270.  9  2. 

9  ISeO.  stay  of  proceedlnflrs ;  liearinflr  of  appeal  $  decision 
tkorenpon. 

The  provisions  of  title  fourth  of  this  chapter,  relating  to  perfect- 
ing an  appeal  from  an  order,  taken  as  therein  prescribed;  to  stay- 
ing the  execution  of  the  order  appealed  from;  to  hearing  the 
ippeal;  and  to  the  entry  and  enforcement  of  the  order  made  upon 
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the  appeal,  apply,  where  an  appeal  is  taken,  as  prescribed  in  this 
title,  except  as  otherwise  specially  prescribed  by  law. 

This  section  refer*  to  H  1U61,  1353,  13&4,  and  1365,  ante.  See,  also.  H 
1313  and   1314,   ante. 

§  13«1.  This  title  qnallfled.  Application  of  proT-lMiona 
reUitlii«r  to  action*. 

This  title  does  not  confer  the  rigrht  to  appeal  from  an  order, 
In  a  case,  wh^re  it  is  specially  prescribed  by  law,  that  the  order 
cannot  be  reviewed.  The  proceedings  upon  an  appeal,  taken  as 
prescribed  in  this  title,  are  governed  by  the  provisions  of  this 
act,  and  of  the  general  rules  of  practice,  relating  to  an  appeal  in 
an  action,  except  as  otherwise  specially  prescribed  by  law. 
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CHAPTER  XIII. 
Executions. 

TITLS    I.— VorniM  of  Exeevtloni  Time  and  HftBBer  of  iMvlBf   4b  Kxo«BttaB( 
eeaerBl  Datiee  BBd  LlBbtlltloi  of  Oftoon. 

TITLE  II.— EzecBtlon  AgBinst  Proporty. 

TITLE  III.— ExeoBtios  AgaiBst  the  PenoB. 

TITLE  L 

Forms  of  execution;  time  and  manner  of  issuing  an  execu- 
tion; general  duties  and  liabilities  of  officers. 

Sec.  1362.  To  whom  execution  directed;  proTlslon  where  sheriff  !■  a  party* 

1363.  Time   of   receipt   to   be   indorsed  on  execution. 

1364.  The   different   kinds  of  execution. 
1366.  To  what  counties  executions  may  Issue. 

1366.  Oeneral    requisites   of    executions.  ^ 

1367.  Id.;  when  issued  on  filing  transcript  from  Justice's  court,   etc. 

1368.  Requisites  of  execution  for  the  collection  of  money. 

1369.  Id.;    against    property 

1370.  Id.;    where  a   warrant   of  attachment   has  been  levied   by  sheriff. 

1371.  Id.;  against  executor,  etc. 

1372.  Id.;   against  the  person. 

1373.  Id.;    for    delivery    of    property.    How    money,    recovered   by    sane 

judgment,    may    be    collected. 

1374.  Separate    executions,    where    separate   sums    awarded. 

1376.  Execution  of  course,  within  five  years. 
1370.  Execution,   after  deuth  of  Judgment  creditor. 

1377.  When    execution    may  be    issued   after  five   years. 
1878.  Id.;    leave,    how    obtained. 

1379.  No   execution   against  decedent,    except,    etc. 

1380.  Execution  against  decedent's  property. 

1381.  Leave,     how    obtained. 

1382.  Time  of  stay   by  order,   etc.,   not  reckoned  under  this  tltl*. 

1383.  Execution  against  surviving  Judgment  debtors. 

1384.  Sale    on   execution,    etc.;    when   and   how   conducted. 

1385.  I*cnalty    for   taking   down   or   defacing   notice   of  sale. 

13S6.  Validity  of  sale,   when  not  affected   by  sheriff's  default,    etc. 

1387.  Purchases    on   such   sales,    by    certain   officers,    prohibited. 

1388.  When  execution  to  be  enforced  by  under-sheriff. 

S  130^.  To  'fvlioiii  execution  directed;  pro-rlBlon  'vrbere 
•lierllf  is  a  party. 

An  execution  must  be  directed  to  the  sheriff,  unless  he  is  a 
party  or  interested;  in  which  case  it  must  be  directed  as  pre- 
scribed in  section  173  of  this  act.  But  the  court  may,  in  its  dis- 
cretion, order  an  execution,  issued  upon  a  judgment  rendered 
af^ainst  a  sheriff,  either  nlone  or  with  another,  to  be  directed  to 
a  person,  designated  in  the  order,  instead  of  to  the  coroners,  or 
a  particular  coroner;  in  which  case  it  must  be  so  directed.  The 
person  so  designated  must  be  of  full  age,  a  resident  of  the  State, 
and  not  a  party  to  the  action,  or  interested'  therein.  Where  the 
execution  is  issued  upon  a  judgment  for  a  sum  of  money,  or 
directfng  the  payment  of  a  sum  of  money,  the  order  does  not  take 
efTect,  until  the  person  so  designated  executes,  and  files  in  the 
clerk's  office,  a  bond  to  the  people,  with  at  least  two  sureties,  ap- 
proTed  by  a  judge  of  the  court,  or  a  county  judge,  in  a  penal 
sum,  fixed  by  the  order,  not  less  than  twice  the  sum  to  be  col- 
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lected  by  virtue  of  the  execution;  conditioned  for  the  faithful  per* 
I'ormance  of  his  duties  under  the  execution.  A  certilied  copy  of 
the  order,  and,  where  it  requires  a  bond  to  be  g'iven,  the  cleric's 
certificate  that  a  bond  has  been  filed,  as  required  by  the  order, 
must  be  attached  to  the  execution.  The  person  so  designated  is 
deemed  an  officer;  and,  with  respect  to  that  execution,  he  is  sub- 
ject to  the  obligations  and  liabilities,  and  has  the  power  and 
authority  of  a  coroner,  and  is  entitled  to  fees  accordingly. 

Go.  Pioc.,  part  of  f  289,  and  2  B.  S.  864,  U  11  and  12,  am'd.  See  3  T.  & 
O.    606. 

{  1868.  Tline  of  receipt  to  be  Indorsed  oa  execution. 

The  aherifip.  to  whom  an  execution  is  directed  and  delirered, 
must,  upon  the  receipt  thereof,  indorse  thereupon  a  memorandum 
of  the  day,  hour,  and  minute,  when  he  received  it. 
2  B.  S.  364,  S  10  (2  Edm.   377). 
8  1864.  The  different  kinds  of  exeentlon. 
There  are  four  kinds  of  execution,  as  follows: 

1.  Against  property. 

2.  Against  the  person. 

3.  For  the  delivery  of  the  possession  of  real  property  with  or 
without  damages  for  withholding  the  same. 

4.  For  the  delivery  of  the  possession  of  a  chattel,  with  or 
without  damages  for  the  taking  or  detention  thereof. 

An  execution  is  the  process  of  the  court,  from  which  it  if 
issued. 

Co.  Froc.,  f  286,  am'd.     See  {  1240. 

8  1865.  To  what  counties  exeentlons  mar  iMfue. 

An  execution  against  property  can  be  issued  only  to  a  county, 
is  the  clerk's  office  of  which  the  judgment  is  docketed.  An  exe- 
cution against  the  person  may  be  issued  to  any  county.  An 
execution  for  the  delivery  of  the  possession  of  real  property, 
must  be  issued  to  the  county,  where  the  property,  or  a  part 
thereof,  is  situated.  An  execution  for  the  delivery  of  the  pos- 
session of  a  chattel,  may  be  issued  to  any  county,  where  the 
chattel  is  found;  or  to  the  sheriff  of  the  county  where  the  judg- 
ment-roll is  tiled.  Executions,  upon  the  same  judgment,  may  be 
issued  at  the  same  time,  to  two  or  more  different  countie8« 

Snbstltnte  for  Co.  Proc.,  part  of  S  287.     See  ante,  |  607, 

8  1866.  General  reanlsltes  of  exeentlons.  • 

An  execution  must  intelligibly  describe  the  judgment,  stating 
the  names  of  the  parties  in  whose  favor,  and  against  whom,  the 
time  when,  and  the  court  in  which,  the  judgment  was  rendered; 
and,  if  it  was  rendered  in  the  supreme  court,  the  county  in  which 
the  judgment-roll  is  filed.  It  must  require  the  sheriff  to  return 
it  to  the  proDer  clerk,  within  sixty  days  after  the  receipt  thereof. 
Except  as  otherwise  prescribed  in  the  next  section,  it  must  be 
made  returnable  to  the  clerk,  with  whom  the  judgment-roll  is 
aied. 

Ck>.  Pzoe.,  part  of  §  280,  eonaolldated  with  Id..  5  290.  See  U  28,  24. 

I  1867.  Id.;  'When  Issned  on  llllne:  transcript  from  Instlee's 
eonrty  ete. 

Where  an  execution  is  issued  out  of  a  court,  other  than  that 
in  which  the  judgment  was  rendered,  upon  filing  a  tr&nscrigt 
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of  the  judgment  rendered  in  the  latter  court,  it  must  also  specify 
the  clerk,  with  whom  the  transcript  is  filed,  and  the  time  of 
filing;  and  it  must  be  made  returnable  to  that  clerk.  If  the 
judgment  was  rendered  in  a  justice's  court,  it  must  specify  the 
justice's  name;  and  it  must  omit  the  specification^  respecting  the 
filing  of  the  judgment-roll. 
See  poit.  I  3043. 

8  1868.  Reantsltea  of  execution  for  the  eolleotion  of 
money. 

An  execution,  issued  upon  a  judgment  for  a  sum  of  money, 
or  directing  the  payment  of  a  sum  of  money,  must  specify,  in 
the  body  thereof,  the  sum  recovered,  or  directed  to  be  paid,  and 
the  sum  actually  due  when  it  is  issued.  It  may  specify  a  day, 
from  which  Interest  upon  the  sum  due  is  to  be  computed;  in 
which  case,  the  sheriff  must  collect  interest  accordingly,  until 
the  sum  is  paid.  If  all  the  parties,  against  whom  the  judgment 
is  rendered,  are  not  judgment  debtors,  the  execution  must  show 
who  is  the  judgment  debtor. 

2  R.  S.  364,  8  d.  as  «m'd  by  L.  1844,  ch.  834;  aDd  Go.  Prac..  z^rt  of  8  ^^A. 

8  1368.  Id.)  aflraluMt  property. 

An  execution  against  property  must,  if  the  judgment-roll  is  not 
filed  in  the  clerk's  ofiice  of  the  county  to  which  it  is  issued, 
specify  the  time  when  the  judgment  was  docketed  in  that  county. 
It  must,  except  in  a  case  where  special  provision  is  otherwise 
made  by  law,  substantially  require  the  sheriff  to  satisfy  the  judg- 
ment, out  of  the  personal  property  of  the  judgment  debtor;  and, 
if  sufficient  personal  property  cannot  be  found,  out  of  the  real 
property,  belonging  to  him,  at  the  time  when  the  judgment  was 
docketed  in  the  clerk's  office  of  the  county,  or  at  ajiy  time 
thereafter. 

00.  Proc.,   part  of  8  280,   am*d. 

8  1870.  Id.}  where  a  warrant  of  attaehment  lias  been 
levied  by  sberlfl. 

Where  a  warrant  of  attachment,  issued  in  the  action,  has  been 
levied  by  the  sheriff,  the  execution  must  substantially  require  the 
sheriff  to  satisfy  the  judgment,  as  follows: 

1.  Where  the  judgment  debtor  is  a  non-resident,  or  a  foreign 
corporation,  and  the  summons  was  served  upon  him  or  it,  without 
the  State,  or  otherwise  than  personally,  pursuant  to  an  order 
obtained  for  that  purpose,  as  prescribed  in  chapter  fifth  of  this 
act,  and  the  judgment  debtor  has  not  appeared  in  the  action; 
out  of  the  personal  property  attached,  and,  if  that  is  insufficient, 
out  of  the  real  property  attached. 

2.  In  any  other  case,  out  of  the  personal  property  attached; 
and,  if  that  is  insufficient,  out  of  the  other  personal  property  of 
the  judgment  debtor;  if  both  are  insufficient,  out  of  the  real  prop- 
erty attached;  and,  if  that  is  insufficient,  out  of  the  real  prop- 
erty, belonging  to  him,  at  the  time  when  the  judgment  was 
docketed  in  the  clerk's  office  of  the  county,  or  at  any  time 
thereafter. 

See  81  640,  707  and  708,  ante. 
8  ISTl.  Id. I  aflrainst  executor,  ete. 

An  execution  against  real  or  personal  property,  in  the  hands 
of  aa  executor,  administrator,  heir,  devisee,  legatee,  tenant  of 
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real  property,  oir  trustee,  must  substantially  require  the  ahedff 
to  satisfy  the  judgment,  out  of  that  property. 

Go.   Proc.,  S  289.  luM.  1. 

S   1872*   Id.  I  aflrainst  the   person. 

An  execution  against  the  person  must  substantially  require 
the  sheriff,  to  arrest  the  judgment  debtor,  and  commit  him  to 
the  jail  of  the  county,  until  he  pays  the  judgment,  or  is  dis- 
charj^ed  according  to  law.  Except  where  it  may  be  issued,  with- 
out the  previous  issuing  and  return  of  an  execution  against  prop- 
erty, it  must  recite  the  issuing  and  return  of  such  an  execution, 
•p<»cifying  the  county  to  which  it  was  issued. 

Id..    I  389.  subd.  3,  am'd.     See  |  14fl». 

{  1373.  Id.;  for  dellirerT  of  property*  Hotv  money^  ro« 
covered  by  name  Jndflrment,  may  be  colleoted. 

An  execution  for  the  delivery  of  the  possession  of  real  prop- 
erty, or  a  chattel,  must  particularly  describe  the  property,  and 
deBi|?nate  the  party  to  whom  the  judgment  awards  the  posses- 
sion thereof;  and  it  must  substantially  require  the  sheriff,  to 
deliver  the  possession,  of  the  property,  within  his  county,  to  the 
party  entitled  thereto.  If  a  sum  of  money  is  awarded  by  the 
same  judgment,  it  may  be  collected,  by  virtue  of  the  same  execu- 
tion; or  a  separate  execution  may  be  issued  for  the  collection 
thereof,  omitting  the  direction  to  deliver  possession  of  the  prop- 
erty. If  one  execution  is  issued  for  both  purposes,  it  must  con- 
tain, with  respect  to  the  money  to  be  collected,  the  same  direc- 
tions as  an  execution  against  property,  or  against  the  person* 
as  the  case  requires. 

Salwtitate  for  Go.  Proc.,   f  289.  sabd.  4. 

f  1374.  Separate  exeeatloniiy  'wbere  separate  iinms 
a^vrarded. 

Where  a  judgment  awards  different  sums  of  money,  to  or 
against  different  parties,  a  separate  execution  may  be  issued, 
to  collect  each  sum  so  awarded;  subject  to  the  power  of  the  " 
court,  to  control  the  enforcement  of  the  executions,  upon  motion, 
where  the  collection  of  one  execution  will,  wholly  or  partly, 
satisfy  another. 

i  13T6.  Execatlon  of  conrney  wltbln  five  years. 

Except   as  otherwise  specially   prescribed   by   law,   the  party 
recovering  a  final  judgment,  or  his  assignee,  may  have  execution 
thereupon,  of  course,  at  any  time  within  five  years  after  the 
entry  of  the  judgment. 
Co.  Proc.,  S  2^.  am'U.     See  H  1382.  1858. 

9  1376.  [Am'd,  188S,  1887.]  Sxeontion  after  death  of  Judg- 
ment creditor. 

Where*  the  party  recovering  a  final  judgment  has  died,  execu- 
tion may  be  issued  at  any  time  within  five  years  after  the  entry 
of  the  judgment,  by  his  {personal  representatives,  or  by  the  as- 
signee of  the  judgment,  if  it  has  been  assigned,  and  the  execution 
must  be  indorsed  with  the  name  and  residence  of  the  person 
issuing  the  same.  And  where  a  party  or  one  or  more  of  several 
parties  against  whom  a  judgment  for  the  recovery  of  possession 
of  real  property  has  been  obtained  has  died,  au  order  granting 
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leave  to  issue  and  execute  such  execution  or  writ  of  poBsesBion 
may  be  granted  upon  giving  twenty  days'  notice  to  tlie  occupants 
of  the  lands  so  recovered  and  to  the  grantees  or  devisees  of  said 
deceased,  or  it"  he  died  intestate,  to  the  heira  at  Jaw  of  said 
deceased,  said  notices  to  be  served  in  the  same  manner  as  a 
summons  is  directed  to  be  served  in  au  action  in  the  supreme 
court. 

L.  1887,  cb.  682. 

S  187T.  IVhen  execution  may  be  laaaed  after  five  yeant. 

After  the  lapse  of  five  years  from  the  entry  of  a  final  judgment, 
execution  can  be  isssued  thereupon,  in  one  of  the  following  cases 
only: 

1.  [Am'd,  1879.]  Where  an  execution  was  issued  thereapon, 
within  five  years  after  the  entry  of  the  judgment,  and  has  been 
returned  wholly  or  partly  unsatisfied  or  unexecuted. 

2.  Where  an  order  is  made  by  the  court,  granting  leave  to  issue 
the  execution. 

Co.   Proc.,   part  of  §  284. 

I  1878.  Id.)  leave,  Ilott  obtained. 

Notice  of  an  application  for  an  order,  granting  leave  to  issue 
an  execution,  as  prescribed  in  the  last  section,  must  be  served 
personally  upon  the  adverse  party,  if  he  is  a  resident  of  the  State, 
and  personal  service  can,  with  reasonable  diligence,  be  made  upon 
him  therein;  otherwise,  notice  must  be  given  in  such  manner  as 
the  court  directs.  Where  the  judgment  is  for  a  sum  of  money, 
or  directs  the  payment  of  a  sum  of  money,  leave  shall  not  be 
granted,  except  on  proof,  by  afiidavit,  to  the  satisfaction  of  the 
court,  that  the  judgment  remains  wholly  or  partly  unsatisfied. 

Id.,  am'd. 

{  1879.  No  execution  afpainut  decedent,  except,  etc. 

An  execution  to  collect  a  sum  of  money  cannot  be  issued, 
against  the  property  of  a  judgment  debtor,  who  has  died  since 
the  entry  of  the  judgment  except  as  prescribed  in  the  next  two 
sections. 

8  1880.  [Ani'd,  1894.]  Execntion  aflrainMt  deeedent's  prop- 
erty. 

After  the  expiration  of  one  year  from  the  death  of  a  party, 
against  whom  a  final  judgment  for  a  sum  of  money,  or  directinj? 
the  payment  of  a  sum  of  money  is  rendered,  the  judgment  may  be 
enforced  by  execution  against  any  property  upon  which  It  is  a 
lion  with  like  effect  as  if  the  judgment  debtor  was  still  living^. 
But  such  an  execution  shall  not  be  issued,  unless  an  order  grant- 
ing leave  to  issue  it  is  procured  from  the  court  from  which  the  exe- 
cution is  to  bo  issued,  nnd  a  decree  to  the  same  effect  is  procur<*d 
from  a  surrogate's  court  of  this  Stnto,  which  has  duly  granted 
letters  testaraontnry  or  letters  of  administration  upon  the  estate 
of  the  deceased  judgment  debtor.  Where  the  lien  of  the  judg- 
mont  was  oroatod  as  proRoribod  in  section  twelve  hundred  and 
fifty-one  of  this  not,  neither  the  order  nor  the  decree  can  be  made 
until  the  expirntinn  of  throe  years  aftor  letters  testamentary  or 
letters  of  administration  have  boon  duly  granted  upon  the  estate 
of  the  docodont,  and  for  that  purpose  such  a  lien  existing  at  the 
derodent's  rioa+h  oontinnos  for  three  years  and  six  months  there- 
after, notwithstanding  the  previous  expiration  of  ten  years  from 
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the  filing  of  the  judgment-roll.  But  where  the  decedent  died  In- 
testate and  letters*  of  administration  upon  his  estate  have  not 
been  granted  within  three  years  after  his  death  by  the  surrogate's 
court  of  the  county  in  which  the  decedent  resided  at  the  time  of 
hifi  death,  or  if  the  decedent  resided  out  of  the  State  at  the  time 
of  his  death,  and  letters  testamentary  or  letters  of  administra- 
tion have  not  been  granted  within  the  same  time  by  the  surro- 
gate's court  of  the  county  in  which  the  proi)erty  on  which  the 
judgment  is  a  lien  is  situated,  such  court  may  grant  the  decree 
-where  it  appears  that  the  decedent  did  not  leave  any  personal 
property  within  the  State  upon  which  to  administer.  In  such 
case  the  lien  of  the  judgment  existing  at  the  decedent's  death 
continues  for  three  years  and  six  months  as  aforesaid.  Provided, 
however,  that  such  judgment  lien,  existing  at  the  decedent's 
death,  upon  the  decedent's  real  property,  or  some  portion  thereof, 
may  be  enforced  and  payment  thereof  obtained  during  the  said 
three  years  after  granting  of  letters  testamentary,  or  letters  of 
administration,  by  the  proceeding  provided  and  prescribed  by  title 
five  of  chapter  eighteen  of  this  act.  But  this  section  shall  not  ap- 
ply to  real  estate  which  shall  have  been  conveyed,  or  hereafter 
may  be  conveyed  by  the  deceased  judgment  debtor  during  his 
lifetime,  if  such  conveyance  was  made  in  fraud  of  his  creditors 
or  any  of  them,  and  any  judgment  creditor  of  said  deceased, 
against  whose  judgment  said  conveyance  shall  have  been,  or 
may  hereafter  be,  declared  fraudulent  by  the  judgment  and 
decree  of  any  court  of  competent  jurisdiction,  may  enforce  his 
said  judgment  against  such  real  property,  with  like  effect  as  If 
the  judgment  debtor  was  living,  and  it  shall  not  be  necessary  to 
obtain  the  leave  of  any  court  or  officer  to  issue  such  execution, 
and  the  same  may  be  issued  at  any  time  to  the  sherifiC  of  the 
county  where  such  property  is  or  may  be  situated.  The  person 
issuing  such  execution,  however,  shall  annex  thereto  a  descrip- 
tion of  the  real  estate  against  which  the  same  is  sought  to  be 
enforced,  as  aforesaid,  and  shall  indorse  on  said  execution  the 
words  "  issued  under  section  thirteen  hundred  and  eighty  of  the 
code  of  civil  procedure."  whereupon  said  sheriff  shall  enforce  said 
execution  as  therein  directed,  against  the  property  so  described, 
and  not  against  any  other  property,  either  real  or  personal,  and  all 
provisions  of  law  relating  to  the  sale  and  conveyance  of  real  es- 
tate on  execution  and  the  redemption  thereof  shall  apply  thereto. 

L.   14fi>4,   ch.   734.     See  i  1825. 

S  1881^  [Am'd,  18R0.1    lieav^e,  Itow  obtained. 

Leave  to  issue*  an  execution,  as  prescribed  in  the  last  section, 
must  be  procured  as  follows: 

1.  Notice  of  the  application,  to  the  court,  from  which  the  exe- 
cution is  to  be  issued,  for  an  order,  granting  leave  to  issue  the 
execution,  must  be  given  to  the  person  or  persons,  whose  interest 
in  the  property  will  be  affected  by  a  sale  by  virtue  of  the  execu- 
tion, and  also  to  the  executor  or  administrator  of  the  judgment 
debtor.  The  general  rules  of  practice  may  prescribe  the  manner 
in  which  the  notice  must  be  given;  until  provision  is  so  made 
therein,  it  must  be  served,  either  personally,  or  in  such  manner 
as  the  court  prescribes,  in  an  order  to  show  cause.  I^eave  shall 
not  be  granted,  except  upon  proof,  by  affidavit  to  the  satisfaction 
of  the  couct  tKat  the  judgment  remains  wholly  or  partly  unsati^" 

a:25 


S§  138«-85  EXECUTIONS  GENERALLY.  c.  13, 1. 1 

2.  For  the  purpose  of  procuring  a  decree  from  the  surrogate's 
court,  grantiug  leave  to  issue  the  oxeeutiou,  the  judgment  cietl- 
itor  must  present  to  that  court,  a  written  petition,  duly  verified, 
setting  forth  the  facts,  and  praying  for  such  a  decree;  and  that 
the  persons,  specified  in  the  lirst  subdivision  of  this  section,  may 
be  cited,  to  show  cause  why  it  should  not  be  granted.  Upon 
the  presentation  of  such  a  petition,  the  surrogate  must  issue 
a  citation  accordingly,  which  said  citation  may  be  served  In 
the  same  manner  as  is  provided  in  the  first  subdivision  of  this  sec- 
tion for  the  service  or  giving  of  a  notice  to  the  parties  or  persons 
.  therein  mentioned,  and,  if  the  general  rules  of  practice  of  the 
supreme  court  do  not  provide  for  a  mode  of  giving  such  notice, 
such  citation  must  be  served  in  such  manner  as  the  surrogate  by 
order  may  prescribe,  or  as  is  otherwise  provided  by  law;  and, 
upon  his  return  thereof,  he  must  make  such  a  decree  in  the 
premises  as  justice  requires. 
L.   1889.  ch.  82.     See  §  2725.  sabd.  2. 

S  1382.  Time  of  Htay  by  order,  etc.,  not  reckoned  under 
this  title. 

The  time  during  which  the  person,  entitled  to  enforce  a  jndg- 
ment,  Is  stayed  from  enforcing  it,  by  the  provision  of  a  statute, 
or  by  an  injunction  or  other  order,  or  in  consequence  of  an  ap- 
peal, is  not  a  part  of  the  time,  limited  by  this  title,  for  issuing  an 
execution  thereupon,  or  for  making  an  application  for  leave  to 
issue  such  an  execution. 

(  1383.  Exeentlon  asralnst  nnrvlvinjEr  Judgrment  debtors. 

The  last  six  sections  do  not  aifoct  the  right  of  a  judgment  cred- 
itor to  enforce  r.  judgment,  against  the  property  of  one  or  more 
surviving  judgment  debtors,  as  if  all  the  judgment  debtors  were 
living.  In  that  case,  an  execution  must  be  issued  in  the  usual 
form;  but  the  attorney  for  the  judgment  creditor  must  indorse 
thereupon,  a  notice  to  the  sheriff,  reciting  the  death  of  the  de- 
ceased judgment  debtor,  and  requiring  the  sheriff  not  to  collect 
the  execution,  out  of  any  i)roperty  which  belonged  to  him. 

S  1384.  [Ain*d,  1894.]  Sale  on  execntion,  etc.;  -wben  and 
bo^fv  eondncted. 

A  sale  of  real  or  personal  property,  by  virtue  of  an  execntion, 
or  pursuant  to  the  directions  contained  in  a  judgment  or  order, 
must  be  made  at  public  auction,  between  the  hour  of  nine  o'clock 
in  the  morning  and  sunset.  The  sheriff  to  whom  an  execution  is 
Issued  shall  at  any  time  before  the  sale  of  the  personal  property 
levied  on  by  him,  on  the  written  request  of  any  person  who  Is  a 
creditor  of  the  person  against  whom  Ihe  writ  was  issued  under 
which  the  sheriff  levied  upon  the  property,  exhibit  to  such  cred- 
itor the  personal  property  so  levied  upon  under  said  writ  and  per- 
mit an  inspection  thereof  by  such  creditor  or  his  agent. 

L.    1894.    ch.    780. 

S  1385.  Penalty  for  tnklniir  do^vn  or  defaeinir  notlee  of 
■ale. 

A  person  who,  before  the  time  fixed  for  the  sale,  In  a  notice 
of  the  sale  of  prop<Tty.  to  ]>e  mado  by  virtue  of  an  execution, 
wilfully  takes  dow^n  or  dofaros  snrh  a  notice  put  up  by  the 
sheriff,  or  by  hi«  authority,  forfoits  fifty  dollars  to  the  judgment 
n^ditor^  and  the  same  sum  to  the    judgment  debtor;  unless  th^ 
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notice  was  defaced  or  taken  down,  with  the  consent  of  the  person 
seekint:  to  enforce  the  forfeiture  or  the  execution  was  pre- 
▼ionsly  satisfied. 

i  ISSe.  Validity  of  sale,  when  sot  alTeeted  by  skerllFs 
aefanlty  etc 

An  omission  by  tlie  sheriff  to  give  notice,  as  required  by  law, 
or  the  taking  down  or  defacing  of  a  notice,  when  put  up,  does 
not  effect*  the  validity  of  a  sale,  made  by  virtue  of  an  execution, 
to  a  purchaser  in  good  faith,  without  notice  of  the  omission  or 
offence. 
2  B.  s.  seo,  I  40. 

S  1387.  Purchases  on  snch  sales,  by  certain  olllcers,  pro* 
Iftlblted. 

The  sheriff,  to  whom  an  execution  is  directed,  or  the  under- 
sheriff  or  deputy-sheriff,  holding  an  execution,  and  conducting  a 
sale  of  property  by  virtue  thereof,  shall  not,  directly  or  indirectly, 

Eurchase  any  of  the  property  at  the  sale.    A  purchase  made  by 
im,  or  to  his  use,  is  void. 
Id.,  9  41. 

{  1888.  "When  execntlon  to  be  enforced  by  nnder-skerlfl. 

Where  the  sheriff,  to  whom  an  execution  is  delivered,  dies^  is 
removed  from  office,  cr  becomes  otherwise  disqualified  to  act, 
before  the  execution  is  returned,  his  under-sheriff  must  proceed 
upon  the  execution,  as  the  sheriff  might  have  done.  If  there  is 
no  under-sheriff,  the  court,  from  which  the  execution  issued, 
may  designate  a  person  to  proceed  thereupon;  who  may  complete 
the  same,  as  au  under-sheriff  might  have  done.  The  person  so 
uesignated  must  give  such  security  ns  the  court  directs.  He  is 
deemed  an  officer;  and  U  subject  to  the  same  obligations  and 
i labilities,  and  has  the  same  power  and  authority,  in  relation  to 
the  object  of  his  appointment,  ns  a  sheriff,  and  is  entitled  to  fees 
accordingly.  But  this  section  does  not  apply,  in  a  case  where 
speci  1  provision  is  otherwine  made  by  law  for  the  enforcement 
of  an  execution,  after  the  death,  removal  from  office,  or  other 
disqualification,  of  the  sheriff,  or  under-sheriff. 

2  C.  8.  874,  SS  65  and  68  (2  Bdm.  888). 

*  Error  In  engroMtng  for  "  affocC." 
S27 
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TITLE  U. 

Bxecution  against  property. 

Artlcte  1.  Property   exempt   from  levy   and   sale. 

S.  Hen  of  an  execution  apon  personal  property;  lety  upon  and  Mis 

of  personal  property.    Rights  of  indemnitors  of  sheriff. 
8.  Sale,    redemption,    and   conveyance   of    real    property;    rights   and 

liabilities   of   persons   interested. 
4.  Kemedles  for  failure  of  title  to  real  property  sold,  and  to  enforte 

oontribotioD. 

article:  first. 

Property  exempt  from  levy  and  sale, 

flesr.  1880.  Certain  special  exemptions  not  affected  by  this  article. 

1880.  What  personal  property  is  exempt,  when  owned  by  a  householdM'. 
1801.  Additional    personal    property    exempt    in    corlain    caws;    levying 

execution   against   wages,   etc.,   of  Judgment   debtor. 
1S02.  Woman   entitled    to   saine    exemption    as    a    householder. 
1888.  Military    pay,    rewards,    etc.,    exempt    from    execution    and   otlier 
legal    proceedings. 

1804.  Right  of  action  for  taking,  etc.,  exempt  property. 

1805.  Burying  ground;  when  exempted. 

1806.  How  exempt  burning  ground  designated. 

1807.  Homestead;    when    exempted. 
1888.  How  exempt  bomestead  designated. 

1300.  Married  woman's  homestead;  when  exempted. 

1400.  When    exemption    to   continue   after  owner's   death. 

1401.  'Exemption;  when  not  affected  by  temporary  susptn^ion  of  nsdence. 

1402.  If  TSloe  of  homestead  exceeds  $1,000,  lien  attaches  to  surplus. 

1403.  Id.;   how  proceeds  to  be  marshalled  when  property  is  sold. 

1404.  Exemption  of  real  property;  bow  cancelled. 
1404a.  Exemption   of  exhibits   at  exhibitions. 

I  1389.  Certain  iipecial  exemptions  not  afTected  by  thin 
article. 

The  enumeration,  in  this  article,  of  tho  property  which  is  ex- 
empt from  levy  nnd  sale  hy  virtue  of  an  execution,  does  n<»t 
repeal  any  special  provision  of  law,  relaliuK  to  such  an  exemp- 
tion, which,  by  its  terms,  is  applicable  only  to  a  particular  class 
of  persons,  or  corporations,  or  to  a  particular  locality,  or  other- 
wise to  a  special  case. 

Do8igne<l  to  guard  ngninst  a  repeal,  by  fmplloatlon.  of  provisions  like  L. 
1847.  ch.  133.  I  10  (2  It.  S.,  5th  ed.,  C.-^O ;  3  Edm.  74H>  ;  1..  ts.^.l,  oh.  122. 
I  10  <2  R.  S.,  .'Sth  ed.,  784;  3  Edm.  7,S2)  ;  L.  ISUG,  ch.  273,  f  0  (0  Edm. 
715);   L.   1867,  ch.   510;   and  yarloua  similar  titatutON. 

§  13f>0.  What  personal  property  in  exempt,  when  owned  * 
by  a  honnehoider.* 

The  following  personal  property,  when  owned  bv  a  householder, 
is  exempt  from  levy  and  sale  by  virtue  of  an  execution;  and  each 
movable  article  thereof  continues  to  be  so  exempt,  while  the 
family,  or  any  of  them,  are  removing?  from  one  residence  to 
another: 

1,  All  spinning  wheels,  weaving  looms,  and  stoves,  put  up,  or 
kept  for  use,  in  a  dwelling  house;  and  one  scwinj,'-niaehine.  with 
its  appurtenances. 

2.  The  family  bible,  family  piettir(»s.  and  school-books,  used  by 
or  in  the  family:  and  other  books,  not  exce(»dinj:  in  value  fifty 
dollars,  kept  and  used  as  ])art  of  the  family  library. 

•  See   L.    ISTS.    ch.   33. 
32.S 
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3.  A  seat  or  pew,  occupied  by  the  judgment  debtor,  or  the 
family,  in  a  place  of  public  worship. 

4.  Ton  sheep,  with  their  fleeces,  and  the  yarn  or  cloth  manu- 
factured therefrom;  one  cow;  two  swine;  the  necessary  food  for 
those  aninuils;  all  necessary  meat,  fish,  flour,  groceries  and  vege- 
tables, actually  provided  fur  family  use;  and  necessary  fuel,  oil, 
and  candles,  for  the  use  of  the  family  for  sixty  days. 

5.  All  wearing  apparel,  beds,  bedsteads,  and  bedding,  necessary 
for  the  judgment  debtor  and  the  family;  all  necessary  cooking 
utensils;  one  table;  six  chairs;  six  knives;*  six  forks;  six  spctons; 
«ix  plates;  six  tea  cups;  six  saucers;  one  sugar  dish;  one  milk 
IK>t;  one  tea  pot;  one  crane  and  its  appendages;  one  pair  of 
andirons;  one  coal  sruttle;  one  shovel;  one  pair  of  tongs;  one 
lamp,  and  one  candlestick. 

(>.  The  tools  and  implements  of  a  mechanic,  necessary  to  'ibe 
carrying  on  of  his  trade,  not  exceeding  in  value  twenty-five 
dollars. 

2  R.  S.  307,  i  22  (2  Bdm.  380),  m  am'd  by  L.  1800.  ch.  162;  with  additions. 

g  1391.  [Am'd,  1870,  1001,  1003,  lOOS,  1008.1  AddttionAl 
pemonAl  property  exempt  In  certain  caMeiit  levylna;  exe- 
cution aflratnnt  mraffea,  etc.,  of  Jadgc^nent  debtor. 

In  addition  to  the  exemptions,  allowed  by  the  last  section, 
mM-essary  household  f^Acniture,  working  tools  and  team,  pro- 
fessional instruments,  furniture  and  library,  not  exceeding  in 
value  two-  hundred  and  fifty  dollars,  together  with  the  necessary 
food  for  the  team,  for  ninety  days,  are  exempt  from  levy  and  sale 
by  virtue  of  an  execution,  when  owned  by  a  person,  being  a 
h<»useholder,  or  having  a  family  for  which  he  provides,  except 
where  the  execution  is  issued  upon  a  judgment,  recovered  wholly 
upon  one  or  more  demands,  either  for  work  performed  in  the 
family  as  a  domestic  or  for  the  purchase  money,  of  one  or  more 
articles,  exempt  as  prescrn)ed  in  this  or  the  last  stu'tion.  Where 
a  judgment  has  been  recovered  and  where  an  execution  issued 
upon  said  judgment  has  been  returned  wholly  or  partly  unsatis- 
fied, and  where  any  wages,  debts,  earnings,  salary,  income  from 
trust  funds  or  profits  are  due  and  owing  to  the  judgment  debtor 
or  shall  thereafter  become  due  and  owing  to  him,  to  the  amount 
of  twelve  dollars  or  more  per  week,  and  where  no  execution 
issued  as  hereafter  provided  for  in  this  section  is  unsatisfied  and 
outstanding  against  said  judgment  debtor,  the  judgment  creditor 
may  apply  to  the  court  in  which  said  judgment  was  recovered  or 
the  court  having  jurisdiction  of  the  same  without  notice  to  the 
judgment  debtor  and  upon  satisfactory  proof  of  such  facts  by 
aftida\its  or  otherwise,  the  court,  if  a  court  not  of  record,  a 
judge  or  justice  thereof,  must  issue  or  if  a  court  of  record,  a 
judge  or  justice,  must  grant  an  order  directing  that  an  execution 
issue  against  the  wasrcs,  debt,  earnings,  salary,  income  from  trust 
funds  or  profits  of  said  judgment  debtor,  and  on  pr(\sentation  of 
such  execution  by  the  officer  to  whom  deliv«'red  for  collection  to 
the  person  or  pers(ms  from  whom  such  wages,  debts,  earnings, 
salarv,  income  from  trust  funds  or  profits     are  due  and  owing, 
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or  may  thereafter  become  due  and  owln^  to  the  judgment  debtor, 
said  execution  shall  become  a  lieu  and  a  continuing  levy  upon 
the  wages,  earnings,  debts,  salary,  income  from  trust  funds  or 
profits  due  or  to  become  due  to  said  judgment  debtor  to  the 
amount  specified  therein  which  shall  not  exceed  ten  per  centum 
thereof,  and  said  levy  shall  be  a  continuing  levy  until  said  exe- 
cution and  the  expenses  thereof  are  fully  satisfied  and  paid  or 
until  modified  as  hereinafter  provided.  It  shall  be  the  duty  of 
any  person  or  corporation,  municipal  or  otherwise,  to  whom  said 
execution  shall  be  presented,  and  who  shall  at  such  time  be  in- 
debted to  the  judgqient  debtor  named  in  such  exe<"ution.  or  who 
shall  become  indebted  to  such  judgment  debtor  in  the  future,  and 
while  said  execution  shall  remain  a  lien  upon  said  indebtedness 
to  pay  over  to  the  oflicer  presenting  the  same,  such  amount  of 
such  indebtedness  as  such  execution  shall  prescribe  until  said 
execution  shall  be  wholly  satisfied  and  such  payment  shall  be  a 
bar  to  any  action  therefor  by  any  such  judgment  debtor.  If 
such  person  or  corporation,  municipal  or  otheiwise,  to  whom 
said  execution  shall  be  presented  shall  fail,  or  refuse  to  pay  over 
to  said  officer  presenting  said  execution,  the  percentage  of  said 
indebtedness,  he  shall  be  liable  to  an  action  therefor  by  the 
judgment  creditor  named  in  such  execution,  and  the  amount  so 
recovered  by  such  judgment  creditor  shall  bo  appHi'd  towards  the 
payment  of  said  execution.  Either  party  may  apply  at  any  time 
to  the  court  from  which  such  execution  shall  issue,  or  to  any 
judge  or  justice  issuing  the  same,  or  to  the  county  judge  of  the 
county,  and  in  any  county  where  there  is  no  county  judge,  to 
any  justice  of  the  city  court  upon  su(h  notice  to  the  other  party 
as  such  court,  judge,  or  justice  shall  direct  for  a  modification  of 
said  execution,  and  upon  such  hearing  the  said  court,  judge  or 
justice  may  make  such  modification  of  said  execution  as  shall  be 
deemed  just,  and  such  execution  as  so  modified  shall  contiiuie  in 
full  force  and  efTect  until  fully  paid  and  satisfied,  or  until  fur- 
ther modified  as  herein  provided. 

L.  1842.  ch.  157.  §  1.  as  nmM  by  L.  IPOO.  rh.  7S2  (4  Kdm.  020. ;  G  Id. 
8.*».0):  als»o  L.  185S.  ch.  107.  f  1  (3  R.  S...  5th  cnl.,  64(1:  4  Kdm.  (KIS).  S«» 
.*{  a.  &  C.  596;  L.  1901,  oh.  110:  L.  1903,  ch.  401;  L.  1905,  ch.  175;  L. 
1008,   ch.   148.     In  effect  Sopt.    1,    1908. 

S  1S02.  [Am*d[,  1877.]  "Woman  entitled  to  name  exemption 
aji  a  Itoniieholcler. 

Where  the  judgment  debtor  is  a  woman,  she  is  entitled  to  the 
same  ex.emptions,  from  levy  and  sale  by  virtue  of  an  execution, 
subject  to  the  same  exceptions,  as  prescribed  in  the  last  two 
aections,  in  the  case  of  a  householder. 


S  1303.  fAm'd^  1806,  1807.]  Military  pay,  rewards,  etc., 
exempt  from   exeontlon  and   other  legral  proceedlnflra- 

The  pay  and  bounty  of  a  non-commissioned  officer,  mui^ician  or 
private  in  the  military  or  naval  service  of  the  United  States  or 
the  state  of  New  York;  a  land  warrant,  pension  or  other  reward 
heretofore  or  hereafter  granted  by  the  United  States,  or  by  a 
state,  for  military  or' naval  services;  a  sword,  horse,  medal,  em- 
blem or  device  of  any  kind  presented  as  a  testimonial  for  ser- 
vices rendered  in  the  military  or  naval  service  of  the  United 
States  or  a  state;  and  the  uniform,  arms  and  «quipments  which 
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were  used  by  a  person  in  that  service,  are  also  exempt  from  levy 
and  sale,  by  virtue  of  an  execution,  and  from  seizure  for  non-pay- 
ment of  taxes,  or  in  any  other  legal  proceeding;  except  that  real 
pr*)perty  purchased  with  the  proce<Mls  of  a  pension  granted  by  the 
T'nited  States  for  military  or  naval  services,  and  owned  by  the 
pensioner,  or  by  his  wife  or  widow,  is  subject  to  seizure  and  sale 
for  the  collection  of  taxes  or  assessments  lawfully  levied  thereon. 
li.  1807,  ch.  348.     In  effect  Sept.  1,  1800.     (Probable  error  for  1807.) 


$  1394.  Rlarht  of  action  for  taking,  etc.,  exempt  property. 

A  right  of  action  to  recover  damages,  or  damages  awarded  by 
a  judgment,  for  taking  or  injuring  personal  property,  exempt  by 
law  from  levy  and  sale,  by  virtue  of  an  execution,  are  exempt, 
for  one  year  after  the  collection  thereof,  from  levy  and  sale,  by 
virtue  of  an  execution,  and  from  seizure  in  any  other  legal  pro- 
ceeding. 

S   1305.  Bnrylnfc  nrronnd)  'when   exempted. 

Ijand,  set  apart  as  a  family  or  private  burying  ground,  and 
heretofore  designated,  as  prescribed  by  law,  in  order  to  exempt 
the  same,  or  hereafter  designated  for  that  purpose,  as  prescril)ed 
in  the  next  section,  is  exempt  from  sale,  by  virtue  of  an  execu- 
tion,  upon  the  following  conditions  only: 

1.  A  portion  of  it  must  have  been  actually  used  for  that  purpose. 

2.  It  must  not  exceed  in  extent  one-fourth  of  an  acre. 

3.  It  must  not  contain,  at  the  time  of  its  designation,  or  at  any 
time  afterwards,  any  building  or  structure,  except  one  or  more 
vaults,  or  other  places  of  deposit  for  the  dead,  or  mortuary  monu- 
ments. 

L.  1847,  ch.  85,  §  1,  and  part  of  9  2  (4  Edm.  620),  am'd. 


I   1300.  How  exempt  bnrylnir  irronnd  dcMlgrnated. 

In  order  to  designate  land,  to  be  exempted  as  prescribed  in  the 
last  section,  a  notice,  containing  a  full  description  of  the  land  to 
be  exempted,  and  stating  that  it  has  been  set  apart  for  a  family 
or  private  burying  ground,  must  be  subscribed  by  the  owner; 
acknowledged  or  proved,  and  certified,  in  like  manner  as  a  deed 
to  be  recorded  in  the  county  where  the  land  is  situated;  and 
recorded  in  th.e  office  of  the  clerk  or  register  of  that  -county,  in 
the  proper  book  for  re<*ording  deeds,  at  least  three  days  before 
the  sale  of  the  land,  by  virtue  of  the  execution. 

L.  1847,  cb.  86,  tbo  resldae  of  {  2,  am'd. 


f    1397.    TAm'd,  1883.1     Homeiitead;  when   exempted. 

A  lot  of  land,  with  one  or  more  buildings  thereon,  not  exceed- 
ing in  value  one  thousand  dollars,  owned,  and  occupied  as  a  resi- 
dence, by  a  householder  having  a  family,  and  heretofore  desig- 
nated as  an  exempt  homestead,  as  prescribed  by  law,  or  here- 
after designated  for  that  purpose,  as  prescribed  in  the  next 
section,  is  exempt  from  sale,  by  virtue  of  an  execution,  issued 
upon   a   judgment,    recovered   for   a   debt  contracted  after  tho 
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thirtieth  day  of  April,  eighteen  hundred  and  fifty;  unless  the 
jiidKiiient  was  recovered  wholly  for  a  debt  or  debts,  contracted 
before  the  designation  of  the  property,  (or)  for  the  purehas**- 
rnoney  thereof.  But  no  property  heretofore  or  hereafter  desig- 
nated as  an  exempt  homestead,  as  prescribed  by  law,  or  by  the 
nc^xt  section,  shall  be  exempt  from  taxation,  or  from  sale  for 
non  payment  of  taxes  or  assessments. 
L.  1850,  ch.  2G0  (4  Edm.  G32),  first  sentence  of  §  1;  L.  1883.  cb.  156. 

§   1308.  Hoiv  exempt   homentead  deslflrnated. 

In  order  to  designate  property,  to  be  exempted  as  prescribed 
in  the  last  section,  a  conveyance  thereof,  stating,  in  substjinee, 
that  it  is  designed  to  be  held  as  a  homestead,  exempt  from  sale 
by  virtue  of  an  execution,  must  be  recorded,  as  prescribed  by 
law;  or  a  notice,  containing  a  full  description  of  the  property, 
and  stating  that  it  is  designed  to  be  so  held,  must  be  subscribed 
by  the  owner,  acknowledged  or  proved,  and  certified,  in  like 
manner  as  a  deed  to  be  recorded  in  the  county  where  the  prop- 
erty is  situated;  and  must  be  recorded  in  the  office  of  the  clerk 
of  that  county,  in  a  book  kept  for  that  purpose,  and  styled  the 
"  homestead  exemption  book.** 

L.  1850,  ch.  260  (4  Edm.  632),  part  of  §  2. 

S  1309.  Married  -woman'M  IiomeMtead;  when  exempted. 

A  lot  of  land,  with  one  or  more  buildings  thereon,  owned  by 
a  married  woman,  and  occupied  by  her  as  a  residence,  may  bo 
designated  as  her  exempt  homestead,  as  prescribed  in  the  last 
section;  and  the  property  so  designated  is  exempt  from  sale,  by 
virtue  of  an  execution,  under  the  same  c'rcumstances,  and  sub- 
ject to  the  same  exceptions,  as  the  home.-tead  of  a  householder, 
having  a  family. 

See  §  1302,  antc^. 

S  1400.  When  exemption  to  eontlnne  after  o^rner**  dentli. 

The  exemption,  prescribed  by  the  last  three  sections,  continues, 
after  the  death  of  the  person  in  whose  favor  the  property  was 
exempted,  as  follows: 

1.  If  the  decedent  was  a  woman,  it  continues,  for  the  benefit 
of  her  surviving  children,  until  the  majority  of  the  youngest 
surviving  child. 

2.  If  the  decedent  was  a  man,  it  continues,  for  the  benefit  of 
his  widow  and  surviving  children,  until  the  majority  of  the 
youngest  surviving  child,  and  until  the  death  of  the  widow. 

But  the  exemption  ceases  earlier,  if  the  proiierty  ceases  to  be 
occupied,  as  a  residence,  by  a  person  for  whose  benefit  it  may 
so  continue,  except  as  otherwise  prescribed  in  the  next  section. 

L.  1850,  ch.  260  (4  Edm.  682),  second  sont(>nce  of  §  1.  amM. 

§  1401.  Exemption;  ^vhen  not  affected  by  temporary  ■nn- 
pennion  of  reMidence. 

The  right  to  exemption,  of  a  person  entitled  thereto,  as  pre- 
scribed in  the  last  four  sections,  is  not  affected  by  a  suspension 
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of  the  occupation  of  the  exempt  property,  as  a  residence,  for  a 
period  not  exceeding  one  year,  which  occurs  in  consequence  of 
injury  to,  or  destruction  of,  the  dwelling  house  upon  the  premises. 

f  1402.  If  value  of  Itomentead  exceed*  fl,000,  lien  at- 
taciteii  to  aurplas. 

The  exemption  of  a  homestead,  otherwise  valid  under  the  pro- 
Tisions  of  this  article,  is  not  void,  because  the  value  of  the  prop- 
erty, designated  as  exempt,  exceeds  one  thousand  dollars.  In 
that  case,  the  lien  of  a  judgment  attaches  to  the  surplus,  as  if 
the  property  had  not  been  designated  as  an  exempt  homestead; 
but  the  property  cannot  be  sold  by  virtue  of  an  execution,  issued 
upon  a  judgment,  as  against  which  it  is  exempt.  After  the  re- 
turn of  such  an  execution,  the  owner  of  the  judgment  may  main- 
tain a  judgment  creditor's  action,  to  procure  a  judgment,  direct- 
ing a  sale  of  the  property,  and  enforcing  his  lien  upon  the 
surplus. 

§  1403.  Id. I  lioiT  proceeds  to  be  marsliallc^d  'when  prop- 
erty la  flold. 

Where  the  judgment,  in  a  judgment  creditor's  action,  brought 
as  prescribed  in  the  last  section,  or  in  any  other  action  affecting 
the  title  to  an  exempt  homestead,  directs  the  sale  oi  tne  property, 
the  court  must  so  marshal  the  proceeds  of  the  sale,  that  the 
right  and  interest  of  each  person  in  the  proceeds,  shall  corre- 
spond, as  nearly  as  may  be,  to  his  right  and  interest  in  the  prop- 
ert)'  sold.  Money,  not  exceeding  one  thousand  dollars,  paid  to  a 
judgment  debtor,  as  representing  his  interest  in  the  proc(*eds,  is 
exempt  for  one  j-ear  after  the  payment,  as  the  property  sold  was 
exempt;  unless,  before  the  expiration  of  the  year,  he  causes  real 
property  to  be  designated  as  an  exempt  homestead,  as  prescribe*! 
in  section  1398  of  this  act;  in  which  case,  the  exemption  C€'ast's, 
with  respect  to  so  much  of  the  money,  as  was  not  expended  for 
the  purchase  of  that  property;  and  the  exemption  of  the  proiK'rty 
feo  designated  extends  to  every  debt,  against  which  the  property 
sold  was  exempt.  Where  the  exemption  of  property,  sold  as  pre- 
scribed in  this  section,  has  been  continued  after  the  judgment 
debtor's  death,  or  where  he  dies  after  the  sale,  and  before  pay- 
ment to  him  of  his  proportion  of  the  proceeds  of  the  sale,  the 
court  may  direct  that  portion  of  the  proceeds,  which  represents 
his  interest,  to  be  invested,  for  the  benefit  of  the  person  or  per- 
sons, entitled  to  the  bei^efit  of  the  exemption;  or  to  be.  otherwise 
disposed  of,  as  justice  requires. 

{  1404.  [Am'd,  1804.]  Exemption  of  real  property;  how 
canceled. 

The  owner  of  real  property,  exempt  as  prescribe<l  in  this  article, 
may,  at  any  time,  subscribe  a  notice,  and  personally  acknowledge 
the  execution  thereof,  before  an  otflcer  authorized  by  law  to  take 
the  acknowledgment  of  a  deed,  to  the  effect  that  he  cancels  all 
exemptions  from  levy  or  sale  by  virtue  of  an  execution  affecting 
the  property,  or  a  particular  part  thereof,  fully  described  in  the 
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notice.  The  cancellation  takes  effect  when  such  a  notice  is  re- 
corded, as  prescribed  in  this  article  for  reeordini?  a  notice  tu  effect 
ihe  exemption  so  canceled.  Any  other  release  or  waiver,  here- 
after executed,  or  an  exemption  of  real  property,  allowed  by  this 
article,  or  of  an  exemption  of  a  homestead,  or  a  private  or  family 
buryiiiff-ground,  allowed  by  the  provisions  of  law  heretofore  in 
force,  is  void;  provided,  however,  that  nothinjjf  herein  coutaiiieiJ 
shall  be  so  construed  as  to  prevent  the  husband  and  wife  from 
jointly  conveying  or  mortgaging  property  so  exempt. 
L.    lvS94,   ch.   202. 

§  144)4a.  [Added,  190».]  ExemptlouH  of  oxhtblta  at  ex- 
hibtttouM. 

No  process  of  attachment,  execution,  sequestration,  replevin, 
distress  or  any  kind  of  seizure  shall  be  served  or  levied  upon 
articles.  gotKls,  wares,  merchandise  or  property  of  anj'  descrip- 
tion while  the  same  is  en  route  to  or  from,  or  while  on  exhiln- 
tion  or  deposited  by  exhibitors  at  any  international  exhibition 
held  umler  the  auspices  or  supervision  of  the  .Unite<l  States, 
within  any  city  or  county  of  the  state,  nor  shall  such  projierty 
be  subject  to  attachment,  seizure,  levy  or  sale,  for  any  cause 
whatever,  in  the  hands  of  the  authorities  of  such  exhibition  or 
otherwise. 

Addc>d  by  L.  1009,  ch,  65.  Derivation  —  L.  1880.  ch.  393.  {  1.  See  note 
15  of  notes  of  Board  of  Statutory  Coiisolhlatioii  at  end  of  code. 
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ARTICLE   SECOND. 

Lie'*  of  an  execution  upon  personal  property;  levy  upon  and  dali 
of  personal  property.    Rights  of  indemnitors  of  sheriff. 

Sec.   1405.  PensoDBl  property  bound  by  execution. 

1406.  Order  of   preference   among  executions. 

1407.  Id.:    when    attnchments    also    are    Isgued. 

1408.  Id.;    when    Issued    from   court    not   of    record. 

140U.  Title  .of  bona  fide  purchasers  before  levy,  not  affected. 

1410.  Execution    may    be   levied    upon    current   money. 

1411.  Levy   upon   certain   evidences  of  debt. 

1412.  Iiuercst  of   bailor  In  goods  pledged  may  be  sold. 

1413.  Wbeu  partners  may   aiply  for   release  of  property  leTled  upon. 

1414.  Undertttklug  to  be  glveu. 

1415.  ProTlsion.  wbcie  a  warrant  of  attachment  has  also  been  leriod,  ete. 

1416.  When    the    undertaking    enures    to    other    judgment    creditors. 

1417.  How  partner's  interest  sold;   rights,  etc..  of  purchaser. 

1418.  Claim   of  property  by  a   third  person,   how   tried. 
'1416.  Proceedings,  If  claimant  succeeds. 

1420.  Inquisition    not    to   prejudice    claimant's   right. 

1421.  In    action     against    oiilcer.     Indemnitors    may  be    sabetltated  M 

defendants. 

1422.  Notice  of  application  and  proofs  thereupon. 

1423.  Terms  may  be  imposed. 

1424.  When  indemnity  related  to  psrt  of  property. 

1425.  Application  when  officer  Is  Joined  with  Indemnitors. 

1426.  Effect    of    the    order. 

1427.  Officer   to   wliom    indemnity   Is  giyen.    required  to   glTe  notlc*  oi 

action. 
142R.  f>ale  of   personal  property;    how   made. 
1429.  Notices  of  sale  to  oe  posted. 

f  140S.  Pemonal  property  bovnd  by  exeovtton. 

The  ^oo<ls  nnd  ehattols  of  a  jtidKm^nt  debtor,  not  exempt,  by 
express  provision  of  l;i\v,  from  levy  and  snlo  by  virtue  of  an 
execution,  nnd  biR  otber  personal  property,  which  is  expressly 
declared  by  law,  to  be  Kubject  to  levy  b.v  virtue  of  an  execution, 
are.  whon  sitnjitcd  within  the  jurisdiction  of  the  officer,  to  whom 
an  execution  afrninst  property  is  delivered,  bound  by  the  execution, 
from  the  time  of  the  delivery  thereof  to  the  proper  officer,  to  be 
executed;  but  not  before. 

2  R.  8.  365,  i  13  (2  u^m.  879).  am'd. 

f  140f?.  Order  of  preference  Ainong:  execotloBfl. 

Where  two  or  more  executions  against  property  are  issued, 
out  of  the  same  or  different  courts  of  record,  against  the  same 
judgment  debtor,  the  one  first  delivered,  to  an  officer,  to  be  exe- 
cuted, has  preference,  notwithstanding  that  a  levy  is  first  made, 
by  virtue  of  nn  execution  subsequently  delivered;  but  if  a  levy 
upon  and  sale  of  personal  propeity  has  been  mad(\  by  virtue  of  the 
junior  execution,  before  un  actual  levy,  by  virtue  of  the  senior 
execution,  the  same  property  shall  not  be  levied  upon  or  sold,  by 
virtue  of  the  letter.* 

Id..    S  14.  am'd. 

§  140T.  Id. I  when  AttachmentB  also  are  lasved. 

Where  there  are  one  or  more  executions,  and  one  or  more  war- 
rants of  attachment,  against  the  property  of  the  same  person, 
the  rule  prescribed  In  the  last  «ect>on  prevailr.,  in  determining  the 
preferences  of  the  executions  or  warrants  of  attachment;  the  de- 

*  Error  In  engrossing  for  "  latter." 
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fendant  in  the  warrants  of  attachment  being,  for  that  purpose, 
regarded  as  a  judgment  debtor. 

2  R.   8.  365.   S  15,  am'd. 

I  1408.  Id.;  when  Isaved  fvom  court  not  of  record. 

But  an  execution,  issued  out  of  a  court  not  of  record,  or  a 
warrant  of  attachment,  granted  in  an  action  pending  in  a  court 
aot  of  record,  if  actually  levied,  has  preference  over  another  execu- 
tion, issued  out  of  any  court,  of  record  or  not  of  record,  which  haa 
not  been  previously  levied. 
Id.,  S  15.  am'd. 

S  1409.  Title  of  bonR  fide  parchasers  before  levT»  not 
Rifected. 

The  title  to  personal  property,  acquired  before  the  actual  levy 
of  an  execution,  by  a  purchaser  in  good  faith,  and  without  notice 
that  the  execution  has  been  issued,  is  not  affected  by  an  execu- 
tion delivered,  before  the  purchase  was  made,  to  an  officer,  to  be 
executed. 

Id.,  f  17. 

i  1410.  [Am*dy  1877.]  .Kxecation  muT  be  levied  upon  enr- 
rent  moncF* 

The  officer,  to  whom  an  execution  against  property  is  delivered, 
must  levy  upon  current  money  of  the  United  States,  belonging  to 
the  judgment  debtor;  and  must  pay  it  over,  as  so  much  money 
collected,  without  exposing  it  for  sale;  except  that  where  it  con- 
sists of  gold  coin,  he  must  sell  it,  like  other  personal  property; 
unless  he  is  otherwise  directed,  by  an  order  of  a  judge,  or  by  the 
judgment  m  the  particular  cause. 

Subfitituted  for  2  R.   S.   866,   {   18. 

1  1411.  [Am'd»  1877.]  I.evy  npon  certain  evidences  of 
debt. 

The  officer,  to  whom  an  execution  against  property  is  delivered 

w'tVfh^  "^i"""  ''''^  fS";  ^  ^^0'  ""'  ^ther  evidence  of^debtblfong: 
mg  to  the  judgment  debtor,  which  was  issued  by  a  moneyed  corDO- 
ration  to  circulate  as  money,  or  a  bond,  or  otlicr  instrument  for 
^e  payment  of  money,  belonging  to  the  judgment  debto™,  which 
rSL^''^''"^^^  ^^  *P"^'  ?y  *  govornmeiit.  state,  countv  pubHc 
officer,  or  municipal  or  other  corporation,  and  is  in  terms  neeo! 
tiable,  or  payable  to  the  bearer  or  holder.  ^^ 

2  R.  S.   866.   t  19,   am'd. 

mu^*?'  '''*'"*■*  "*'  **"•*'  *"*  »•***■  I»»*dKed  mnr  be  .old. 

w  f  ^Y^^^^^  »'  ^}i^  judgment  debtor  in  personal  property    sub- 
ject to  levy,  lawfully  pledged,  for  the  payment  of  money    or  th^ 
nprfprmance  of  a   contract  or  agreement    ii  ay  ho  roi/'  ?n   tS 
iands  of  the  plodgoo,  by  virtue  of  aTexeciurn^agninA  nroS^^^^^^^ 
The.purchaser  at  the  sale  acquires  all  the  Hght  ?n"  inte^^^^^ 
^he  judgment  debtor,  and  is  entitled  to  the  possession  of  the  d^oS^ 

14..  i  20,  am'd. 
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I  141S.  "Wben  pRrtners  may  apply  for  release  of  property 
levied  npon. 

Where  an  officer  has  seized  personal  property  of  a  partnership, 
before  or  a^ter  its  dissolution,  upon  a  levy  upon  the  interest 
therein  of  a  partner,  made  by  virtue  of  an  execution  against  his 
individual  property,  the  other  partners,  or  former  partners,  haV* 
iu^  an  interest  in  the  property,  or  any  of  them,  may,  at  any  tkue 
before  the  sale,  apply  to  a  judge  of  the  court,  or  to  the  county 
judge  oi  the  county,  where  the  seieure  was  made,  upon  an  atti- 
davit,  showing  the  facts,  for  an  ordt^r,  directing  the  officer  to 
release  the  property,  and  to  deliver  jt  to  the  applicant, 

I  1414.  UndertaktnflT  to  be  ariveii. 

Upon  such  an  application,  the  applicant  must  jflte  an  under'- 
takiDKt  with  at  least  two  sureties,  approved  by  the  judge,  to  the 
effect,  that  he  will  account  to  the  purchaser,  upon  the  sale  to  he 
made  by  virtue  of  the  execution,  of  the  interest  of  the  judgment 
debtor  in  the  property  seized,  in  like  manner  as  he  would  be 
bound  to  account  to  an  assignee  of  such  an  interest;  and  that 
he  will  pay  to  the  purchaser  the  balance,  which  may  be  found 
due  upon  the  accounting,  not  exceeding  a  sum,  specified  in  the 
undertaking,  which  must  be  pot  less  than  the  value  of  the  interest 
of  the  judgment  debtor,  in  the  property  seized  by  the  sheriff,  as 
fixed  by  the  judge.  The  provisions  of  sections  095  and  09G  of 
this  act  apply  to  the  proceedings,  taken  as  prescribed  in  this  and 
the  last  section. 

See  S  e»4.  ante. 

I  14154  P*'ovliiloa,  where  a  warrant  of  atta«]cme*t  ha# 
alMO  been  levied^  viif» 

Where  a  warrant  of  attachment  has  been  levied  upon  the  teter-' 
est  of  a  defendant,  ns  a  partner,  in  personal  property  of  a  partn#i'  ' 
ship,  and  the  attachment  has  been  discharged  as  to  that  interest, 
as  prescribed  in  sections  693  and  ♦)94  of  this  act,  a  levy,  by  virtue 
of  an  execution  againpt  his  individual  property,  cannot  be  made 
upon  his  interest  on  the  same  property,  unless  the  warrant  of 
'   attachment  has  been  vacated  or  annulled. 

I  1416.  When  the  nndertaltln»  enures  to  otbr^  iud^ment 
wreditom. 

Where  personal  property  of  a  partnership  has  been  r^Ieasedr 
upon  giving  an  undertaking,  as  prescribed  m  the  last  three  f^^' 
tions,  if  the  execution,  by  virtue  of  which  the  levy  was  made,  .» 
«et  aside,  or  is  satisfied  without  a  sale  of  the  interest  levicni  upon, 
the  undertaking  enures  to  the  benefit  of  each  judgment  creditor  of 
the  same  judgment  debtor,  then  having  an  execution  in  the  hands 
of  the  same  officer,  or  of  another  officer,  having  authority  to  levy 
■upon  that  interest,  as  if  it  had  been  given  to  obtain  a  release  from 
a  seizure,  made  by  virtue  of  such  an  execution. 

i  1417.  How  partner's  Interent  noldj  ri§:ht»,  etc.,  of  pnr- 
eha«er. 

Where  perponal  property  of  a  partnership  has  been  so  released, 
the  interest  of  the  judgment  debtor  therein  may  be  sold  by  the 
officer;  and  the  purchaser,  upon  tbo  sale,  acquires  all  that  interest 
as  if  he  was  an  assignee  thereof.  U  tlie  purchase-money  exceedi 
the  amount  of  all  the  executions  and  warrants  of  a^^^^/*™^.?;' 
.  ifmin't  the  property,  of  the  .same  judgment  debtor,  of  wnicn  tne 
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officer  has  notice,  and  of  the  lawful  fees  and  charges  thereon,  the 
officer  must  pay  the  surplus  into  court;  for  the  benefit  of  the  judg- 
ment debtor,  or  other  person  entitled  thereto. 

§  1418.  [Am'd,  1004.]  Claim  of  property  by  a,  tlilrd  per- 
•on,  hO'VT  tried. 

If  personal  property,  levied  upon  as  the  property  of  the  judg- 
ment debtor,  is  claimed  by  or  in  behalf  of  another  person,  as  his 
property,  an  affidavit  may  be  made  and  delivered  to  the  sheriff, 
in  behalf  of  such  person,  at  any  time  while  such  property  or  the 
proceeds  thereof  are  in  the  sheriff's  possession,  stating  that  he 
makes  such  a  claim;  specifying  in  whole  or  in  part  the  property 
to  which  it  relates,  and  in  all  cases  starting  the  value  of  the 
property  claimed  and  the  damages,  if  any,  over  and  above  such 
value,  which  the  claimant  will  suffer  in  case  such  levy  is  not 
released.  In  that  case,  the  officer  may,  in  his  discretion,  empanel 
a  jury  to  try  the  validity  of  the  claim. 

Sep  S  667,  ante;  also  {$  108-110,  ante;  L.  1004,  ch.  Ml.  In  effect  Sept.  1, 
1904. 

«  1419.  [Am'd,  1895,  1904.]  Proceedlnars,  if  claimAnt  ane- 
eeeda. 

If  by  their  inquisition  the  jurors  find  that  the  property  belongs 
to  the  claimant,  they  must  also  determine  its  value  and  the 
damages  above  such  value  as  specified  in  the  last  section.  There- 
upon the  officer  may  relinquish  the  levy,  unless  the  judgment 
creditor  gives  him  an  undertaking  with  at  least  two  sufficient 
sureties,  to  the  effect  that  the  sureties  will  indemnify  him  to  an 
amount  therein  specified,  not  less  than  twice  the  value  of  the 
property  and  damages  as  determined  by  the  jury,  and  two  hun- 
dred and  fifty  dollars  in  addition  thereto,  against  all  damages, 
costs  and  expenses,  in  an  action  to  be  brought  against  him  by 
any  person,  by  the  claimant,  his  assignee,  or  other  representative, 
by  reason  of  the  levy  upon,  detention  or  sale  of  any  of  the  prop- 
erty, by  virtue  of  the  execution.  If  the  undertaking  is  given, 
the  officer  must  detain  the  property  as  belonging  to  the  judgment 
debtor.  Where  an  undertaking  is  given  to  indemnify  an  officer, 
ho  must,  within  two  days  after  the  giving  of  the  said  undertak- 
ing, cause  the  same  to  be  filed  in  the  office  of  the  clerk  of  the 
court  out  of  which  the  execution  was  issued,  and  serve  upon  the 
claimnnt,  his  assignee  or  other  representative,  and  the  judgment 
creditor,  or  the  attorney  whose  name  is  subscribed  to  the  execu- 
tion, a  copy  of  the  said  undertaking,  with  a  notice  of  the  justifi- 
cation of  the  sureties  thereon.  The  justification  must  take  place 
before  a  judge  of  the  court  out  of  which  the  execution  was  is- 
sued, at  a  time  to  be  specified  in  the  notice,  which  must  not  be 
less  tlinn  two  nor  more  than  five  days  after  service  of  said  no- 
tice. For  the  purpose  of  justification,  each  of  the  sureties  upon 
the  undertaking  must  attend  before  the  judge,  at  the  time  and 
place  mentioned  in  the  notice,  and  be  examined  on  oath,  on  the 
part  of  the  claimant,  his  assignee  or  other  representative,  touch- 
ing his  sufficiency  in  such  manner  as  the  judge  in  his  discretion 
thinks  proper.  The  examination  may  be  adjourned  from  day  to 
day,  until  it  is  completed,  but  such  adjournment  must  always  be 
to  the  next  judicial  day.  If  required  by  the  claimant,  his  as- 
signee or  other  representative,  the  examination  must  be  reduced 
to  writing  aQ4  subscribe^  by  the  sureties.     If  the  judge  finds 
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the  sureties  sufflcient,  he  nuist  annex  the  examination  to  the 
undertaking,  endorse  his  nllowanoe  thereon,  and  cause  the  said 
nndertaking,  together  with  the  examination  of  the  sureties,  to 
be  filed  with  the  clerk  of  the  court.  Thereupon  the  sheriff  is  re- 
leased and  discharged  from  all  liability  by  reason  of  the  levy 
npon,  detention,  and  sale  of  the  property  seized.  When  any  such 
undertaking  shall  have  been  approved  and  filed,  as  hereinbefore 
provided,  the  clerk  of  the  court  shall  immediately  upon  the  same 
being  filed,  index  the  same  in  the  index  book  in  his  office,  under 
which  executions  are  indexed,  under  the  title  of  the  suit  in  which 
the  execution  is  issued. 
L.  1805.  cb.  6G3.    See  S  658,  ante;  L.  1004,  ch.  641.     In  effect  Sept.  1,  1904. 

f  1420.  Inqnlnltion  not  to  prejudice  datmant'ii  rlgrht. 

If  the  property  is  found  to  belong  to  the  defendant,  the  finding 
does  not  prejudice  the  right  of  the  claimant,  to  bring  an  action 
to  recover  the  property  so  levied  upon,  or  dama^:'es  by  reason 
of  the  levy,  detention,  or  sale. 

See  H  108  and  109,  and  667-650.  ante. 

f  1421.  [AmM,  1S87,  lOOO.]  In  action  auralnnt  officer.  In- 
demnitor* may  be  anbMtltnted  aa  defendants. 

Where  an  action  to  recover  a  chattel  or  chattels,  hereafter 
levied  upon  by  virtue  of  an  execution,  or  several  executions,  or 
a  warrant  of  attachment,  or  several  warrants  of  attachment, 
or  to  recover  damages  by  reason  of  a  levy  or  levies  upon  de- 
tention, sale  or  sales  of  personal  property,  hereafter  made,  by 
virtue  of  an  execution  or  several  executions,  or  a  warrant  of 
attachment,  or  several  warrants  of  attachment,  is  brought 
ngainst  an  officer,  or  against  a  person  who  acted  by  his  com- 
mand or  in  his  aid,  if  a  bond  or  bonds  or  written  undertaking 
or  undertakings  indemnifying  the  officer  against  the  levy  or 
levies,  or  other  act  or  acts,  has  been  given  in  behalf  of  the 
judgment  creditor  or  the  several  judgment  creditors,  or  the 
plaintiff  in  the  warrant  or  the  plaintiffs  in  the  several  warrants, 
either  before  or  after  the  commencement  of  the  action,  the 
persons  or  person  or  the  several  persons  who  gave  it  to  them, 
or  the  survivors,  if  one  or  more  are  dead,  may  apply  to  the 
court  for  an  order  to  substitute  the  applicant  or  several  ap- 
plicants as  defendants  in  the  action,  in  place  of  the  ofTicer  or  of 
the  person  so  acting  by  his  command  or  in  his  aid:  and  the 
court  may  upon  application  of  the  officer,  or  in  case  of  his  death, 
"pon  the  application  of  his  legal  represenfaitives,  grant  an  order 
substituting  the  indemnitors  as  defendants  in  the  action,  in  place 
of  the  officer  or  of  the  person  so  acting  by  his  command  or  in 
his  aid. 
L.  1887,  clu  452;  L.  1000,  ch.  115.    In  effect  Sept.  1,  1000. 

I  1422.  rAm'd,  1S87.]  IVotlce  of  application  and  proofs 
ihereiipon. 

Where  the  application  is  made  by  the  officer,  notice  of  the 
application  must  be  given  to  the  indemnitors  or  their  attorney, 
«nd  also  to  the  attorney  for  the  plaintiff.  If  the  pleadings  do 
not  sufficiently  show  that  the  case  is  one  where  the  order  may 
be  granted,  the  facts  with  respect  thereto  must  be  shown  by 
•flJdavit  or  other  competent  proof.     Where  the  application  is 
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made  by  the  indemnitors,  or  one  of  them,  the  motion  papers 
must  contain  a  written  consent  to  be  made  defendant  in  the 
action  executed  by  each  person  who  executed  the  instrument  or 
instruments  of  indemnity,  unless  proof  by  affidavit  is  furnished 
that  those  who  do  not  consent  are  dead.  Each  consent  must  be 
acknowledged  or  proved  and  certified  in  like  manner  as  a  deed 
to  he  recorded  in  the  county,  and  notice  of  the  application  most 
be  given  to  the  attorney  of  each  party  to  the  action,  and  if  the 
defendant  has  not  appeared,  notice  must  be  given  to  him  per- 
sonally. 

L.  1887,  ch.  462. 

S  1423.  [Am'd,  1887.]    Temifl  may  be  Imposed. 

Upon  granting  the  order  the  court  may,  in  its  discretion,  re- 
quire the  indemnitors  to  furnish  additional  security  to  the  plain- 
tiff and  to  pay  the  reasonable  expenses  of  the  defendant,  neces- 
sarily incurred  before  the  order  is  granted,  or  it  may  impose  such 
other  terms  for  the  security  of  either  of  the  original  parties  as 
justice  requires. 
L.  1887.  ch.  452. 

S  1424.  [Am*d,  1887.]  IVlien  Indemnity  related  to  part  of 
property. 

If  the  indemnity  given  related  to  a  part  only  of  the  property, 
the  court  may,  in  a  proper  case,  direct  that  the  action  be  divided 
into  two  actions,  that  the  indemnitors  be  substituted  as  defend- 
ants in  one  without  affecting  the  other,  and  that  the  controversy 
in  each  action  be  limited  to  that  part  of  the  property  in  respect 
to  which  it  is  to  be  continued.  Where  such  an  order  is  made  a 
similar  application  may  be  subsequently  made  in  the  action 
which  proceeds  against  the  original  defendant 
L.  1887,  ch.  452. 

S  1425.  rAm*d,  1887.]  Application  -when  officer  is  Joined 
with  indemnitors. 

If  the  officer,  or  person  acting  by  his  command,  or  in  his  aid, 
is  joined  as  a  defendant,  with  all  the  indemnitors,  he  may  apply 
for  an  order  to  strike  out  his  name  as  a  defendant.  If  he  is 
joined  as  a  defendant  with  one  or  more,  but  not  all  of  them, 
he  may  apply  for  an  order  substituting  those  who  are  not  joined 
with  him  as  defendants  in  his  place.  In  either  case,  the  appli- 
cation is  made  in  the  same  manner,  and  is  subject  to  the  same 
provisions,  as  if  made  as  prescribed  in  section  1421  of  this  act 

L.  1887.  ch.  462. 

8  1420.  Effect  of  the  order. 

An  order,  made  as  proscribed  in  the  last  five  sections,  does 
not  affect  the  merits  of  the  cause  of  action,  or  of  the  defense, 
except  so  far  as  it  limits  the  controversy  to  particular  property. 
But  if  th  substituted  or  remaining  di'fendants  recover  judgment, 
thoy  are  entitled  to  nlnple  costs  only.  If  the  action  is  discon- 
tinued, or  the  complaint  dismissed,  a  new  action  may  be  brought, 
as  if  the  former  action  had  not  been  brought 
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I  1427.  [Am'd,  1887.1  Olllccr  to  whom  Indemnity  !•  ariven, 
required  to  sire  notice  of  action. 

Where  an  action  is  brought  in  a  case  where  one  or  more 
persons  are  entitled  to  make  an  application  for  an  order  of  sub- 
stitution, or  where  one  or  more  persons  are  liable  to  be  substituted 
as  defendants,  as  prescribed  in,  section  one  thousand  four  hun- 
dred and  twenty-one  of  this  act,  the  officer  to  whom  the  instru- 
ment or  instruments  of  indemnity  was  given  cannot  maintain 
an  action  thereupon  against  a  person  entitled  to  make,  but  who 
has  not  made,  such  an  application,  or  who  is  liable  to  be  but 
has  not  been  substituted  as  a  defendant,  unless  notice  of  the 
commencement  of  the  action  against  the  oflScer,  or  the  person 
acting  by  his  command  or  in  his  aid,  is  given  before  the  trial 
thereof,  or  at  least  ten  days  before  judgment  by  default  is  taken 
therein  either  to  attorney  or  several  attorneys  whose  name  is 
or  several  names  are  subscribed  to  the  execution  or  several  execu- 
tions or  warrants  of  attachment  or  several  warrants  of  attach- 
ment, or  personally  to  the  judgment  creditor  or  creditors,  or  the 
plaintiff  or  several  plaintiffs  in  the  action  in  which  the  warrant 
of  attachment  was  or  several  warrants  of  attachment  were  is- 
sued, or  to  one  of  the  persons  who  executed  the  instrument  or 
instruments  of  indemnity. 

L.  1887,  ch.  452. 

1  1428.  Sale  of  personal  propertyf  liour  made* 

Personal  property  must  be  offered  for  sale,  in  such  lots  and 
parcels,  as  are  calculated  to  bring  the  highest  price.  Except 
where  the  officer  is  expressly  authorized,  by  this  article,  to  sell 
property  not  in  his  possession,  personal  property  shall. not  be 
offered  for  sale,  unless  it  is  present,  and  within  the  view  of  those 
attending  the  sale. 

2  R.  S.  367,  f  23  (2  Edm.  881),  am*d. 

S  1429.   [Am'd,  1907.]    Notlcea  of  Hale  to  be  posted. 

At  least  six  days'  previous  notice  of  the  time  and  place  of  a 
sale  of  personal  property,  by  virtue  of  an  exocutiou,  must  be 
jriven,  by  posting  conspicuously  written  or  printed  notices  thereof, 
in  at  least  three  public  places  of  the  town  or  city,  where  tlie  salt* 
is  made.  Where  perishable  property  has  been  levied  upon  i»y 
virtue  of  an  execution  the  court  may,  upon  the  application  of  the 
ofilopr  making  the  levy,  by  order,  direct  the  sale  thereof  at  such 
a  lime  and  upon  such  a  notice  as  it  deems  proper;  and,  thereupon, 
tljc  property  must  be  sold  accordingly. 
Id..   S  21.  am'd;  L.  1907,  ch.  244.     In  effect  Sept.  1.  1907.    See  8  T.  &  C.  210. 
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ARTICLE  THIRD. 

Sale,  redemption,  and  conveyance  of  real  property;  rights  and  lic^ 
bilities  of  persona  interested. 

Sec.  1430.  To  what  leasehold  property  this  article  appllei. 

1431.  Ileal  property  held  in  trust,   when  lla»>lo  to  execution. 

1432.  Equity  of  redemption;   when  not  to  be  sold. 

1433.  Direction   to  be   Indorsed  on  executiuu. 

1434.  Notice    of    sale    of    real    property;    how    given. 

1435.  Property,   how  described   thtreln.    Part   may  be  Bold. 

1436.  Penalty  for  Irreffulnilty  in  sale. 

1437.  Manner  of  conducting  salo. 

1438.  Sheriff  to   make   duplicate  certificates  of  sale. 
1430.  Oertitlcttte  tc  be  ivcordod,  etc. 

1440.  Title   to   real    property   not   divested    before  deed 

1441.  Rights  of   holder  of  tlie   property  during  Intermediate  period. 

1442.  Order   to    prevent   waste;    when    and    how   applied   for. 

1443.  Proceedings  to  punish  violation  of  the  order. 

1444.  Mode  and   extent   of   punishment. 

1445.  IIow   warrant,    etc.,    suiKTsoded. 

1440.  When   and   how  i-eal   property   sold  may  be  redeemed. 

1447.  By    whom   such   redemption   may   be   made. 

1448.  Sach    redemption    avoids    the   sale. 

1449.  When    creditor    may    redeem. 

1450.  W^hat   sum  to  be  paid,    etc.,    when   creditor  redeems. 

1451.  Uedemptlon  by  another  creditor  from  a  redeeming  creditor. 

1452.  Id.;    when  second  redeeming  creditor  has   the  prior  lien. 

1453.  Snbsequent  redemptions   by   other  creditors. 

1454.  When  creditor  may  redeem  after  fifteen  months. 

1455.  When    redemption   must  be   made   at   sheriff's  office 

1456.  Original  purchaser  may  redeem,   when  also  a  creditor. 

1457.  Crpilitor  may  redeem  again   under  au<ither  Judjrment    or  mort«tf» 

1458.  Redemption    by    person    entitled    to    riMleein    part. 
1450.  Redemption    by   owners   of    undivided    shsres. 

JfS  •  ^^•'  ^**'  *^rc<^'to"  having  liens  on  undivided  shares. 
/  1461.  Right  to  redeem   not   affected   by   agreement. 

1462.  To  whom  money  paid  ui)on  redemption. 

1463.  Certltlcate  of  aatlsfnctlon  I'equlred  to  effect  redemption  by  creditor. 
}.vi-  r,^^^  evidence  a   redeeming  Judgment  creditor   must  furnish. 

1465.  Id.;    as    to    mortgage   creditor. 

1466.  Id.;    as    to    executor  or  administrator. 

?1«I-  ^^^Ic^rs  to  koop  papers  open   to  inspection;   when  to  ffle  them. 
1408.  When   redemption   takea  effect. 
M25-  f^rtincnte   to   be    giv^n.    when    redemption   made. 
:;!?•  Ji*^'"^ ''*<■«*<'    *noy    be    acknowledpred    and    rccorde<l. 
i^ik'  ^'^^"    ""^   ^y   whom   conveyance   to  be   executed. 
1472.  ro    whom    conveyance    to    be    executed. 

J1I?'    v''^"  conveyance  made  to  executor  or  administrator;  effect  thereof. 
?;Ii-  ^,'*sJJ?°»"Pnt    must    be    acknowledged    and    fihd. 
IV-n    Under-sheriff  or  successor  to  act.  If  sheriff  dies. 
14 16.  Money  may  be  paid,   etc.,   to  undo --sheriff,   or  deputy-sheriff,   who 
sold    property. 

1477.  Application  of  this  article  to  sale  by  coroner,   or  person  specially 

appointed,   etc.  .*-»-* 

1478.  Id.;  where  coroner  or  person  appointed  dies,  etc. 

S  1430.  To  what  leancliold  property  tliis  article  appliev. 

The  expression,  "  real  property  ",  as  used  in  this  and  the  siic- 
ceedm^  article,  includes  leasehold  property,  where  the  lessee  or  his 
assiirnee  is  possess^wl,  at  the  time  of  the  sale,  of  at  least  five  years 
unexpired  term  of  the  lease,  and  also  of  the  building  or  buildings, 
if  any,  erected  thereupon.  ' 

L.  1837.  ch.  462,  §  1;  verbal  amendments. 

S  1431.  Real  property  held  in  traiit,  when  llahle  to 
execution. 

Ke^l  property,  held  by  one  person,  in  trust  or  for  the  use  of 
anotHer,  is  hable  to  levy  and  sale  by  virtue  of  an  execution,  issued 
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upon  a  judjsnncDt  recovored  against  the  person,  to  whoso  uso  it  is 
so  held,  in  a  case  whoro  it  is  proscribed  by  law,  that,  by  reason 
of  the  invalidity  of  the  trust,  an  estate  vests  in  the  beneficiary; 
but  special  provision  is  not  otlnTwise  made  by  law,  for  the  mode 
of  snbjectinK  it  to  his  debts. 
Substituted  for  2  R.  S.  3GvS,  S  20  (2  Edm.  381). 

I  1432.  fiqnity  of  redemption;  ^'lien  not  to  be   Hold. 

The  judgment  debtor's  ecjuity  of  redemption,  in  real  property 
mortgaged,  aba  11  not  be  sold  by  virtue  of  an  execution,  issued 
upon  a  judgment  recovered  for  the  mortgage  debt,  or  any  part 
thereof. 

Id.,  i  31. 

I  14B3.  Direction  to  be  Indorsed  on  execution. 

Where  an  execution  against  property,  is  issued  upon  a  judg- 
ment, specified  in  the  last  section,  to  the  county  where  the 
mortgaged  property  is  situated,  the  attorney,  or  other  person  who 
Bubscribes  it,  must  indorse  thereui>ou  a  direction  to  the  sheriff,  not 
to  levy  it  upon  the  mortgaged  property,  or  any  part  thereof. 
The  direction  must  briefly  describe  ttie  mortgaged  property,  and 
refer  to  the  book  and  page,  where  the  mortgage  is  recorded.  If 
the  execution  is  not  collected  out  of  the  other  property  of  the 
judgment  debtor,  the  sheriff  must  return  it  wholly  or  partly  un- 
satisfied, as  the  case  requires. 
Id.,  fil  32  and  33. 

§  1434.  TAni'd,  1890.]  Notice  of  sale  of  real  property;  lit^^T 
given. 

The  sheriff  who  sella  real  property,  by  virtue  of  an  execution, 
must  previously  give  public  notice  of  the  time  and  place  of  the 
sale,  as  follows: 

1.  A  written  or  printed  notice  thereof  must  bo  conspicuously 
fastene<l  ui.  at  least  forty-two  days  before  the  rale,  in  three 
public  places,  in  the  town  or  city  where  the  sale  is  to  take  place, 
and  also  in  three  public  places,  in  the  town  or  city  where  the 
property  is  situated,  if  the  sale  is  to  take  place  in  another  town  or 
city. 

2.  A  copy  of  the  notice  must  be  published,  at  least  once  in  each 
of  the  six  weeks,  immediately  ]>recedihg  the  sale,  in  a  newspaper 
published  in  the  county,  or  published  in  an  incorporated  village, 
a  part  of  which  is  within  the  county;  if  there  is  a  newspaper 
pnblishec)  in  such  county  or  village;  or,  if  there  is  none,  in  the 
newspaper  printed  at  Albany,  in  which  legal  notices  are  required 
to  be  oublisned. 

^d.,  5  34,  amd;  L.  1896.  ch.  567.    In  effect  May  12,  1806. 

f  143S.  Proporty,  bow  described  tbereln.  Part  may  ba 
■old. 

In  each  notice,  specified  in  the  last  section,  the  real  property  to 
be  sold  must  be  described  with  common  certainty,  by  setting 
forth  the  name  of  the  township  or  tract,  and  the  number  of  the 
lot,  if  there  is  any,  or  by  some  other  appropriate  description.  The 
validity  of  a  sale  is  not  affected  by  the  fact,  that  the  property  sold 
is  part  only  of  the  property  advertised  to  be  sold. 

Id.,  §  85,  am*d. 

I  1436.  Penalty  for  Irreffnlarlty  In  sale. 

A  sheriff  who  sella  real  property,  by  virtue  of  an  execution- 
without  having  given  notice  thereof,  as  prescribed  in  the  last  two 
BectioDB,  or  otherwise  than  as  prescribed  in  this  chapter,  forfeits 
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one  thousand  dollars  to  the  party  injured,  in  addition  to  the  dam- 
ages which  the  latter  sustains  thereby. 

2  R.  S.  3G9,   §  37. 

I   1437.   Manner  of  conduct! nsr  sale. 

Whore  real  property,  offered  for  sale  by  virtue  of  an  execution. 
consists  of  two  or  more  known  lots,  tracts,  or  parcels,  each  lot, 
tract;  or  parcel  must  be  separately  exposed  for  sale.  If  a  person 
who  is  the  owner  of,  or  is  entitled  by  law  to  redeem,  a  distinct 
parcel  of  the  property,  of  any  other  description,  requires  that 
parcel  to  be  exi)osed  for  sale  separately,  the  sheriff  must  expose 
it  accordingly.  No  more  real  property  shall  be  exposed  for  sale, 
than  it  ap:jear8  to  be  necessary  to  sell,  in  order  to  satisfy  the 
execution. 

Id.,  §  38.  am'd.    8eo  4  T.  &  C.  681. 

9  1438.  Sherlif  to  make  dnpllente  certtllcates  of  iiale. 

The  sheriff,  who  sells  real  property,  by  virtue  of  an  execu^ 
tion,  must  make  out,  subscribe,  nnd  acknowledge  before  an  officer 
authorized  to  tnke  the  acknowledgment  of  a  deed,  duijlicate  cer- 
tificates of  the  sale,  containing: 

1.  The  name  of  each  purchaser,  and  the  time  when  the  sale 
was  made. 

2.  A  particular  description  of  the  property  sold. 

3.  The  price  bid  for  each  distinct  parcel  separately  sold. 

4.  The  whole  consideration  money  paid. 
Id.,  S  42,   am'd. 

I  1430.  Certlllcate  to  be  recorded,   etc. 

The  sheriff  must,  wuthin  ten  days  after  the  sale,  file  one  of  the 
duplicate  certificates  in  the  oflSce  of  the  clerk  of  the  county,  and 
deliver  another  to  the  purchaser.  If  there  are  two  or  more 
purchasers,  a  certificate  must  be  delivered  to  each.  The  clerk 
must  immediately  record  the  certificate  in  a  book,  keit  by  him 
for  that  purpose,  and  must  index  the  record,  to  the  name  of  the 
judifment  debtor.  His  fees  for  so  doing  must  be  paid  by  the 
sheriff,  as  part  of  the  expenses  of  the  sale. 

Id.,   S  43;  and  L.   1857,   ch.  60,   ff  1   (4  Edra.   (V34),  consolidated. 

I  1440.  [Am*a»  1861.]  Title  to  real  property  not  dl^e»te4 
before  deed.  • 

The  right  and  title  of  the  judgment  debtor,  or  of  a  person  hold- 
ing under  him,  or  deriving  title  through  him,  to  real  property, 
sold  by  virtue  of  an  execution,  is  not  divested  by  the  sale,  until 
the  expiration  of  the  period,  within  which  it  can  be  redeemed,  as 
jirescribed  in  this  article,  and  the  execution  of  the  sheriff's  deed. 
But  if  the  property  is  not  redeemed,  and  a  deed  is  executed 
in  pursnance  of  the  sale,  the  grantee  in  the  deed  is  deemed  to 
have  been  vested  with  the  legal  estate,  from  the  time  of  the  sale. 
And  if  the  title  of  such  grantee  or  his  assigns  is  adjudeed  for 
any  reason  or  cause  whatFoever  to  be  null  and  void  in  any  action 
for  that  purpose  brought  by  the  judgment  debtor  or  his  assignn, 
such  judgment  shall  have  no  force  or  effect  unless  within  twenty 
days  after  the  entry  of  such  judgment  the  plaintiff  shall  pay  to 
such  grantee  or  his  assigns  the  sum  of  money  which  was  paid 
noon  the  sale  with  interest  from  the  time  of  the  sale  as  prescribed 
In  this  article,  including  the  costs  and  exoenses  of  said  defendant 
in  defending  this  action  in  whicii  such  judgment  was  recovered,  to 
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be  adjusted  by  a  judge  of  the  court  in  which  said  action  is 
brought,  and  in  the  event  of  plaintiff's  failure  to  pay  such  pur- 
chast^inouey  and  expenses  wiihiu  the  time  alorosaid,  said 
title  shall  be  valid  in  said  grantee,  and  in  case  such  judgment 
has  heretofore  been  recovered  and  an  appeal  has  been  taken 
therefrom  which  is  now  pending,  and  such  judgment  shall  bo 
affirmed  on  final  appeal,  the  same  shall  have  no  force  of  effect 
unless  within  twenty  days  after  the  entry  of  judgment  or  affirm- 
ance, the  plaintiff  shall  pay  to  such  grantee  or  his  assigns  the 
«mn  of  money  which  was  paid  upon  tbe  sale,  with  interest  as 
aforesaid,  including  the  costs  and  expenses  of  the  defendant  as 
aforesaid,  in  prosecuting  any  appeal  from  such  judgment,  and  in 
the  event  of  plaintiff's  failure  so  to  uo,  said  title  shall  be  valid 
in  said  grantee. 
2  B.  S.  873,  S  01  (2  Edm.  887),  am'd.  L.  1881,  ch.  681. 

1  1441.  RtflThtn  of.  holder  of  the  property  dnrtnir  Inter, 
mediate  period. 

The  person  entitled  to  the  possession  of  real  property,  sold  by 
virtue  of  an  execution,  as  prescribed  in  the  last  section,  may, 
during  the  neriod  therein  specified,  use  and  enjoy  the  same  as 
follows,  without  being  chargeable  with  committing  waste: 

1.  He  may  use  and  enjoy  it  in  like  manner,  and  for  the  like 
purposes,  as  it  was  upcd  and  enjoyed  before  the  sale,  doing  no 
permanent  injury  to  the  freehold. 

2.  He  may  make  necessary  repairs  to  a  building,  or  other  erec- 
tion thereupon.  But  this  subdivision  does  not  permit  an  altera- 
tion in  the  form  or  structure  of  the  building  or* other  erection. 

3.  He  may  use  and  improve  the  land,  in  the  ordinary  course  of 
husbandry;  but  he  Is  not  entitled  to  a  crop,  growing  thereon,  at 
the  expirntion  of  the  period  of  redemption. 

4.  He  may  apply  any  wood  or  timber  on  the  land  to  the  neces- 
sary rep» nation  of  a  fence,  building,  or  other  erection,  which 
was  thereupon  at  the  time  of  the  sale. 

5.  If  he  actually  occupies  the  land  sold,  he  may  take  necessary 
fire-wood  therefrom  for  use  in  his  household. 

2  B.   S.   836,    S  22  (2  Bdm.  847). 

f  1442.  Order  to  prevent  -waste;  when  and  how  applied 
for. 

If,  at  any  time  during  the  period  allowed  for  redemption,  the 
judgment  debtor,  or  any  other  person  in  possession  of  the  property 
sold,  commits  or  threatens  to  commit,  or  makes  preparation  for 
committing  waste  thereupon,  the  supreme  court,  or  any  justice 
thereof,  within  the  judicial  district,  or  the  county  judge  of  the 
county,  in  winch  the  property,  or  any  part  thereof,  is  situated, 
may,  upon  the  appli^^ation  of  the  purchaser,  or  his  assignee,  or  the 
agent  or  attorney  of  either,  and  proof,  by  affidavit,  of  the  facts, 
grant,  without  notice,  an  order,  restraining  the  wrong-doer  from 
committing  waste  upon  the  property. 

Id..    IS   23   and   24,    consolidated. 

S  1448.  ProceeillnflTii  to  pnnlnh  -violation  of  the  order. 

If  the  person,  against  whom  such  an  order  is  grantcnl,  commits 
waste  in  violation  thereof,  after  the  service  upon  him  of  the 
order,  with  a  copy  of  the  aflfidavit  upon  which  it  was  granted,  the 
court  or  judi^e,  upon  proof,  by  affidavit,  of  the  facts,  may  grant  aQ 
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order,  requiring  him  to  show  cause,  at  a  time  and  place  therein 
Bpecified,  why  he  should  not  be  punished  for  a  contempt. 

2  B.  S.  336,  SS  26  and  26. 

S  1444.  Mode  and  extent  of  pnnlalunent. 

If,  upon  the  return  of  the  order  to  show  cause,  it  satisfactorilT- 
appears,  that  the  person,  required  to  show  cause,  has  violated 
the  former  order,  the  court  or  judge  may  either  punish  him,  as 
prescribed  by  law  for  the  punishment  of  a  contempt  of  a  court 
of  record,  other  than  a  criminal  contempt;  or  may  grant  a  war- 
rant, directed  to  the  sheriff  of  the  county,  reciting  the  former 
order,  and  the  violation  thereof,  and  commanding  the  sheriff  to 
commit  the  wrong-doer  to  close  confinement,  for  a  term  specified 
therein,  not  more  than  one  year.  A  person  thus  committed  can- 
not be  admitted  to  the  liberties  of  the  jail. 
Id.,  a  27  and  28,  condolldated. 

S  144ff.  Hovr  ^warrant,  ete.»  superseded. 

The  warrant  may  be  superseded,  and  the  prisoner  discharged, 
by  an  order,  in  the  discretion  of  the  court  or  judge  committing 
him,  upon  his  executing,  to  the  person  who  applied  for  the 
warrant,  an  undertaking,  in  a  sum  fixed,  and  with  sureties 
approved,  by  the  court  or  judge,  to  the  effect,  that  he  will  pay- 
any  judgment,  which  the  applicant,  or  his  assignee,  or  other  repre- 
sentative, may  recover  against  him,  by  reason  of  any  waste  there- 
tofore or  thereafter  committed  on  the  property;  and  upon  his  pay- 
ing to  the  applicant,  for  the  costs  and  expenses  of  the  proceed- 
ings, a  sum.  fixed  by  the  court  or  judge. 

Id..  I  29.  am'd. 

S  1446.  \%'lien  and  liovr  real  property  sold  may  be  re«> 
deemed. 

Within  one  year  after  the  sale  of  real  property,  by  virtue  of 
an  execution,  a  person,  specified  in  the  next  section,  may  redeem 
it,  by  paying  to  the  purchaser,  his  executor,  administrator,  or 
assignee,  or  to  the  sheriff  who  made  the  sale,  for  the  use  of  the 
person  so  entitled  thereto,  the  sum  of  money  which  was  paid 
upon  the  sale,  with  interest  from  the  time  of  the  sale,  at  the  rate 
of  ten  per  centum  a  year. 

2  R.  S.  370.  8  45  (2  Edm.  3S4).  am'd.    See  5  T.  A  C.  140. 

I  1447.  By  Tvhoni  snch  redemption  may  be  made. 

The  redemption,  specified  in  the  last  section,  may  be  made, 
either  by  the  judgment  debtor,  whose  right  and  title  were  sold, 
or  by  his  heir,  devisee,  or  grantee,  who  has  acquired,  by  inherit- 
ance, devise,  deed,  sale,  by  virtue  of  a  mortgage  or  of  an  execu- 
tion, or  by  any  other  means,  an  absolute  title  to  the  property 
proposed  to  be  redeemed;  or,  in  a  case  specified  in  section  1458  op 
1459  of  this  act,  to  a  portion  thereof. 

Id..  I  46. 

S  1448.  Snob  redemption  avoids  tbe  sale. 

Upon  payment  being  made,  by  a  person  entitled  to  redeen* 
teal  property,  as  prescribed  in  the  last  two  sections,  the  sale  of 
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the  property  redeemed,  and  the  certificates  of  the  sale,  as  far  as 
they  relate  thereto,  become  null  and  void. 
2  B.   S.   870.   5  49,   am'd. 

I  1440,  Wken  creditor  may  redeem. 

Real  property,  sold  by  virtue  of  an  execution,  which  remains, 
at  the  expiration  of  one  year  after  the  sale,  unredeemed  by  the 
person  or  persons  entitled  to  redeem  it^  as  prescribed  in  the  last 
three  sections,  may  be  redeemed,  withm  three  months  after  the 
expiration  of  the  year,  by  the  creditors  specified,  and  upon  the 
terms  and  in  the  manner  prescribed,  in  the  following  sections 
of  this  article. 
Id.,   f  60,  remodelled. 

9  1450.  "What  Hum  to  be  paid,  etc.,  -when  creditor  re« 
deems. 

In  a  case  specified  in  the  last  section,  a  creditor,  having  in  his 
own  name,  or  as  executor,  administrator,  assi^i^ce,  trustee,  or 
otherwise,  a  judgment  rendered,  or  a  mortgage  duly  recorded, 
at  any  time  before  the  expiration  of  fifteen  months  from  the 
time  of  the  sale,  which  is  a  lien  upon  the  renl  property  sold,  may 
redeem  that  property,  by  paying  the  sum  of  money,  whicli  was 
paid  upon  the  sale  thereof,  with  interest  at  the  rate  of  seven 
per  centum  a  year  from  the  time  of  the  sale,  and  executing  a 
certificate  of  satisfaction,  as  prescribed  in  section  1463  of  this 
act. 

Id..  I  61.  ai  am*d  by  L.  1847.  cb.  410.  |f  1  and  2  (4  Edm.  6S0,  031). 

I  1451.  Redemption  by  anotber  creditor  from  a  redeem- 
ijiflT   creditor. 

Where  a  creditor  has  redeemed  real  property,  as  prescribed 
in  the  last  section,  any  other  creditor,  who  might  have  redeemed 
it  from  the  purchaser,  as  therein  prescribed,  may  redeem  it  from 
the  first  redeeming  creditor,   as  follows: 

1.  He  must  reimburse  to  the  first  redeeming  creditor,  his 
executor,  administrator,  or  assignee,  I'-.j  sum  paid  by  him  to 
redeem  the  property,  with  interest  at  the  rate  of  seven  per 
centum  a  yoar,  from  the  time  of  his  redemption. 

2.  He  must  execute  a  certificate  of  satisfaction,  relating  to 
his  judgment  or  mortgage,  in  like  manner  as  the  first  redeeming 
creditor  was  required  to  do. 

3.  If  the  judgment  or  mortgage,  by  virtue  of  which  the  first 
creditor  redeemed,  is  prior  to  the  judgment  or  mortgage  of  the 
second  creditor,  the  second  creditor  must  also  pay  to  the  first 
creditor,  the  sum  specified  in  the  certificate  of  satisfaction, 
executed  by  him  upon  his  redemption,  with  interest  at  the  rate 
of  seven  per  centum  a  year,  from  the  time  of  his  redemption: 
unless  the  first  redeeming  creditor's  judgment  or  mortgage  had 
ceased,  when  he  redeemed,  to  bo  a  lien  as  against  the  second 
redeeming  creditor;  in  which  case,  the  latter  need  not  pay  any 
part  of  the  sum,  specified  in  the  certificate. 

Id  .  i  56,  am'd. 

{  1462.  Td.;  wben  necond  redeemlnflr  creditor  has  tbe 
prior  lien. 

Where  the  lien  of  the  second  redeeming  creditor's  judgment 
^T  mortgage,  is  prior  to   that  of  the  first  redeeming   creditor's 
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judgment  or  mortgage,  so  that  the  former  rodoems,  without 
puyiiig  the  sum,  specitied  in  the  latter^s  certiticate  of  satisfactioQy 
the  latter  may,  without  executing  another  certiticate.  of  satis- 
faction, again  redeem  from  the  former,  or  from  any  subsequent 
redeeming  creditor,  in  a  case,  where  he  would  have  been  entitled 
to  redeem.  If  his  tirst  certificate  had  not  l)een  executed;  and  he 
has  the  same  rights,  with  respect  to  any  creditor  redeeming 
from  him,  as  if  his  first  certificate  had  been  executed,  when  he 
made  his  second  redemption. 

§  14S3.  Subsequent  redemiittons  by  other  creditors. 

A  third  or  other  creditor,  who  might  have  redeemed,  as  pre- 
scribed in  the  last  four  sections,  may  redeem  from  the  second 
or  any  other  creditor,  who  has  redeemed,  in  the  manner,  and 
upon  the  terms  and  conditions,  prescribed  in  the  last  two  sections. 

2  B.   S.  872,  8  56. 

5  1464.  When  creditor  may  redeem  after  fifteen  monthn. 

A  creditor,  who  might  have  redeemed  within  fifteen  months 
after  the  sale,  as  prescribed  in  the  last  four  sections,  may  re- 
deem from  any  other  redeeming  creditor,  although  the  fifteen 
months  have  elapsed;  provided,  that  he  thus  redeems  within 
twenty-four  hours  after  the  last  previous  redemption. 

L.  1847.   ch.  410.  part  of  {  4.    am'd. 

1  1466.  When  redemption  niust  be  made  at  snerilTs  olllce. 
A  redemption,  made  by  a  creditor,  on  or  after  the  last  day  of 

the  fifteen  months,  must  be  made  at  the  sheriff's  office  of  the 
county.  The  sheriff,  or  his  under-sheriff,  or  a  deputy-sheriff,  in 
his  behalf,  must  attend  at  the  sheriff's  office,  for  that  purpose, 
on  the  last  day  of  the  fifteen  months,  and  on  each  day  thereafter, 
in  which  a  redemption  can  be  made,  during  the  time  when  the 
sheriff's  ofTioo  is  required  by  law  to  be  kept  open.  In  the  absence 
of  the  sheriff,  the  redemption  may  be  made  by  paying  the  neces- 
sary money,  and  delivering  the  necessary  papers,  to  the  under- 
sheriff,  or  to  any  deputy-sheriff,  present  at  the  sheriff's  office. 
If  the  term  of  office  of  the  sheriff,  who  made  the  sale,  has  expired, 
and  he,  or  his  under-sheriff,  or  a  deputy-sheriff  authorized,  in 
his  behalf,  to  receive  the  necessary  money  and  the  necessary 
papers,  is  not  present,  the  money  may  be  paid,  and  the  papers 
may  be  delivered,  to  the  sheriff  then  in  office,  or  to  the  under- 
sheriff  or  a  deputy-sheriff  of  the  latter. 

Td..  part  of  i  3.  remodelled.    See  5  T.  &  C.  140. 

S  1460.  Origrinal  pnrcliaser  may  redeem,  irhen  also  n 
creditor. 

If  the  purchaser,  at  the  execution  sale,  of  property,  which 
can  be  redeemed  by  a  creditor,  as  prescribed  in  this  article,  is 
also  a  creditor  of  the  judgment  debtor,  and  as  such  could  redeem 
from  a  purchaser,  or  a  redeeming  creditor,  he  may  avail  himself 
of  his  judgment  or  mortgage,  to  redeem  from  any  other  redeenoi- 
ing  creditor. 

2  R.  S.   372.   §  57  (2  Edm.   3ft7). 

(  1467.  Creditor  may  redeem  afiraln  under  anotber  Judv 
ment   or  mortipcaiire. 

The  judgment  creditor,  by  virtue  of  whose  execution  real 
property  has  been   sold,  cannot  avail  himself  of  the  judgment^ 
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upon  which  the  execution  was  issued,  to  redeem  the  property; 
nor,  except  as  otherwise  specially  prescribed  in  this  article,  can 
a  creditor,  who  has  once  redeemed,  avail  himself  of  the  same 
judgment  or  mortgage,  to  redeem  again.  But  if  either  has 
another  judgment  or  mortgage,  which  would  entitle  him  to 
redeem,  he  may  avail  himself  thereof  for  that  purpose,  in  the 
Bame  manner  and  on  the  same  terms,  as  any  other  creditor. 

2  R.  S.  373.  S  58,  axn'd. 

S  1468.  Redemption  by  person  entitled  to  redeem  part. 

Where  a  person,  who  has  an  absolute  title  to,  or  a  judgment 
or  mortgage,  which  is  a  lien  upon,  a  distinct  parcel  only  of  the 
real  property,  sold  by  virtue  of  an  execution,  would  be  authorized, 
by  this  article,  to  redeem  the  property,  if  his  title  or  lien  ex- 
tended to  the  whole,  he  may  redeem,  from  a  purchaser,  the 
entire  property  sold,  or  from  a  prior .  redeeming  creditor,  the 
entire  property  redeemed  by  that  creditor;  except  that  if  his 
title  or  lien  extends  to  a  distinct  parcel  only  of  one  or  more 
parts  of  the  prop>erty,  which  were  separately  sold,  he  can  redeem, 
from  a  purchaser,  only  the  part  or  parts  thus  separately  sold, 
in  which  his  distinct  parcel  is  included.  (See  S  1482.) 

Sntetltote  for  2  R.  S.  872,  fS  52  and  53;  extended  In  lU  application. 

I  1450.  Redemption  by  o-wncrn  of  nndivlded  nhares. 

Where  two  or  more  persons  own  undivided  shares,  as  joint 
tenants,  or  as  tenants  in  common,  in  real  property,  sold  by 
virtue  of  an  execution,  or  in  a  distinct  parcel  thereof,  which 
has  been  separately  sold;  each  of  them  may  redeem,  from  the 
pnrchaser,  as  prescribed  in  sections  1446  and  1447  of  this  act, 
the  share  or  interest,  belonging  to  him,  by  paying  a  part  of  the 
purchase-money,  bid  for  the  property,  or  for  that  distinct  parcel 
thereof  bearing  the  same  proportion  to  the  whole,  as  the  share 
or  interest,  proposed  to  be  redeemed,  bears  to  the  property,  or 
distinct  parcel  separately  sold,  of  which  it  is  a  part;  together 
with  interest  on  the  sum  so  paid,  from  the  time  of  the  sale,  at 
the  rate  of  ten  per  centum  a  year. 

9   R.    S.    871,    S   48. 

I  14iCO.  Id.|  by  ereditors  bavln^  lions  on  nndlTlded  sbareii. 

Where  the  judgment  or  mortgage  of  a  creditor,  entitled  to  re- 
deem, is  a  lien  upon  an  undivided  share,  specified  in  the  last 
section,  he  may  redeem,  from  a  purchaser,  that  undivided  share, 
by  paying  him  the  same  proportion  of  the  purchaso-moiiey,  which 
the  owner  must  have  paid  to  rodeem  it,  as  proscribed  in  the  last 
section;  or  he  may  redeem,  from  a  prior  rechMMnin^  creditor,  the 
entire  property  redeemed  by  the  latter,  with  like  effect  and  in  the 
same  manner,  as  if  his  lien  attached  to  the  whole. 

Id.,  S  ^4,   am*d. 

§  1461.  Rig-bt  to  redeem  not  affected  by  air^eement. 

The  sheriff,  the  purchaser,  the  jndgnicnt  creditor,  or  a  redeem^ 
ing  creditor,  cannot,  by  his  aproei  lent  or  other  act,  in  any  manner 
impair  or  prejudice  the  right  of  any  other  person  to  redeem, 
as  prescribed  in  this  article. 

I  1462.. To  -vrbom  money  paid  mpon  redemption. 

The  money  required  to  be  paid  by  a  croditor,  in  order  to  effect 
a  redemption  of  real  property,  as  prescribed  in  this  article,  may 
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be  paid  to  the  purchaser  or  oroditor,  from  whom  the  property  is 
to  be  redeemed,   his   executor,   administrator,   or  assignee;  or  it 
may  be  paid,  for  the  use  of  the  person  so  entitled  thereto,  to  the 
sheriff  who  made  the  sale, 
a  B.   S.  873,   part  of  {  50. 

f  1463.  Certtllcate  of  satisfaction  reaulred  to  effect  re- 
demption by  creditor. 

The  certificate  of  satisfaction,  required  to  be  executed  by  a 
creditor,  in  order  to  effect  a  redemption  of  real  property,  must  be 
'  acknowle(Jged  or  proved,  and  certified,  iu  liiie  manner  as  a  deed 
to  be  recorded  in  the  county;  niuht  describe,  with  reasonable  cer- 
tainty, the  judgment  or  mortgage  under  which  he  redeems,  and 
specify  the  sum  due  thereuium;  and  must  state,  that  the  redemp- 
tion satisfies  the  judgment  or  mortgage,  in  full,  or  to  a  specified 
amount.  It  must  be  filed  in  the  county  clerk*s  office,  at  or  before 
the  time  when  the  money  is  juid  to  effect  the  redemption,  unless 
the  money  is  paid  to  the  sheriff;  in  which  case,  the  certificate  must 
also  be  delivered,  at  the  time  of  the  payment,  to  the  sheriff,  who 
must  file  it  iu  the  county  cK'rk's  oflioe,  as  prescribed  in  section 
1467  of  this  act.  The  county  clerk,  immediately  after  the  execu- 
tion and  recording  of  the  deed,  must  enter,  in  his  docket,  the 
satisfaction,  or  partial  satisfaction,  of  a  judgment,  specified  in  a 
certificate  so  filed,  as  reiiuired  by  law,  when  a  judgment  is  col- 
lected, by  virtue  of  an  execution.  If  a  mortgage,  specified  in  the 
certificate,  is  rocordid  in  his  olfico,  he  must  cancel  and  dischafrge 
the  mortgage  of  record,  if  it  is  sati^li(Hl  by  the  certificate;  or,  if 
it  is  only  partially  satisfied,  he  must  make  a  minute  of  the  partial 
satisfaction,  upon  the  record  thereof.  If  the  property  mortgaged 
is  situated  in  a  county,  in  which  there  is  a  register,  the  county 
clerk  must  transmit  a  certifid  copy  of  the  certificate  to  the 
register,  who  must,  in  like  nnmner,  cancel  and  discharge  the 
mortgage  of  record,  or  make  a  minute  of  the  partial  satisfaction 
thereof.  The  clerk's  and  register's  fees,  for  performing  the  ser- 
vices specified  in  this  sectir)n,  must  be  paid  by  th<*  sheriff;  who 
may  require  the  person  entitled  to  n  deed  to  pay  him  the  amount 
thereof,  before  the  deed  is  delivered. 

S  1404.  \%'liat  evidence  a  redeeming  |udirment  creditor 
nannt    farulitli. 

In  order  to  entitle  a  creditor  by  judgment  to  rediHjm  real  oroij- 
erty,  as  prescribed  in  this  article,  ho  must,  when  he  redeinns,  fib? 
in  the  county  clerk's  office,  or  deliver  to  the  sheriff,  as  the  case 
requires,  the  following  evidence  of  his  right; 

1.  A  copy  of  the  docket  of  the  judgment,  under  which  he  claims 
the  right  to  redeem,  duly  certified  hy  the  county  clerk. 

2.  Each  assignment  of  the  judgment,  which  is  necessary  to 
establish  his  right.  An  assignment  so  filed  or  delivered  must  be 
acknowledged  or  proved,  and  certified,  in  like  manner  as  a  deed 
to  be  recorded,  or  the  ex(H'ution  thereof  must  be  proved,  by  the 
affidavit  of  the  creditor,  or  of  a  witness  thereto:  unless  it  has  bet^n 
filed,  and  entered,  as  prescribed  in  article  third  of  title  first  of 
chapter  eleventh  of  this  act,  in  which  case,  a  certified  copy  thereof 
must  be  filed  or  delivered. 

8.  An  aflfidAvit,  made  by  him.  or  his  attorney  or  agent,  stating 
truly  the  sum  remaining  unpaid  on  the  judgment,  at  the  time  of 
claiming  the  right  to  redeem. 

9  B.  S.  873,  i  GO,  wltb  am'ts. 
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{  1465.  Id. I  aa  to  niortRUKe  creditor. 

In  order  to  entitle  a  cieilitor  by  mortgage  to  redeem  real  prop- 
erty, atj  prescribed  iii  tias  ankle,  be  must,  wheu  he  redeems  lile 
in  the  county  clerk's  otlice,  or  deliver  to  the  sheriff,  the  folirvv'jg 
evidence  oi  his  rigut: 

1.  A  copy  of  the  mortgage,  under  which  he  claims  the  7'r;ht  to 
redeem,  duly  certified  by  the  clerk  or  register  of  the  couda/. 

2.  Each  aBsigument  of  the  mortgage,  which  is  nece??  ary  to 
establish  his  right,  acknowledged  or  proved,  and  certified,  as  pre- 
scribed in  the  last  section  for  an  assignment  of  a  jiidgmer  c,  unless 
it  has  been  recorded;  in  which  case  a  certified  copy  or  fne  record 
must  be  filed  or  deliveied. 

^  3.  An  aflSdavit,  made  by  him,  or  by  his  attorney  or  agent,  stat- 
ing truly  the  sum  remaining  unpaid  on  the  mortgage,  at  the  time 
of  claiming  the  right  to  redeem. 

L.  1936,  eta.  525.  $  2  (4  Edm.  624).   am'd. 

I  1466.  Id.  I  as  to  executor  or  admintatrator. 

In  either  of  the  cases  specified  in  the  last  two  sections,  if  the 
person,  proposing  to  redeem,  claims  to  be  entitled  so  to  do,  by 
reason  of  his  being  an  executor  or  administrator  of  a  person,  who, 
if  living,  would  be  entitled  to  redeem,  he  must  file  or  deliver,  with 
the  other  papers  therein  prescribed,  a  certified  copy  or  a  sworn 
copy  of  his  letters  testamentary,  or  letters  of  administration. 

Id.,  aubd.  3.  extended. 

I  1467.  Officer*  to  Iceep  papers  open  to  inspecttoa;  -vFlien 
to  file  them. 

The  sheriff,  to  whom  one  or  more  papers,  specified  in  the  last 
four  sections,  are  delivered,  must  keep  them  open,  at  all  reason- 
able times  during  the  period  allowed  for  redemption,  to  the  in- 
fection of  all  persons  interested.  He  must  have  all  those  papers 
at  the  sheriff's  office,  at  the  times  when  he  is  required  to  attend 
thereat,  for  the  purpose  of  e. .ablins:  creditors  to  redeem,  as  pre- 
scribed by  law;  and  he  must  file  them  in  the  county  clerk's  omce, 
within  three  days  after  the  execution  of  the  deed. 

i  1408.  When  redemption  takes  effect. 

A  redemption  by  a  creditor  is  effected,  only  when  he  has  paid 
all  the  money,  required  to  be  paid,  and  filed  or  delivered  all  the 
papers,  required  to  be  filed  or  delivered,  as  prescribed  in  this 
article,  and  a  waiver  of  any  of  those  requirements  is  void,  as 
against  a  person  who  is  entitled  subsoqtiently  to  redeem.  Whore 
a  redemption  is  thus  effected,  it  vests  in  the  redeeming  creditor 
an  the  right,  title,  and  interest,  which  the  purchaser  acquired  by 
the  sale. 

I  1409.  Certificate  to  be  uriven,  ^^hen  redemption  made. 

Where  a  redemption  is  made,  as  prescribed  in  this  article,  the 
officer  or  other  person,  to  whom  money  is  paid,  or  a  paper  if 
delivered,  for  the  purjMDse  of  effecting  the  redemption,  must 
execute  and  deliver,  to  the  person  paying  the  money  or  delivering 
the  paper, .a  certificate,  stating  oil  the  facts  which  transpired 
before  him,  with  respect  to  the  redemption. 

U  1847,  eh.  410.  |  5  (4  Edin.  631),  am'd. 

i  1470.  Certificate  may  be  ackno-wledfred  and  recorded. 

Such  a  certificate  may  be  acknowledged  or  proved,  and  certified 
la  like  manner  as  a  deed  to  be  recorded  in  the  county  where  the 
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property  is  situated.    The  recording  thereof,  in  the  office  of  the 
clerk  or  register  of  that  county,  in  the  book  for  recording  deeds, 
has  the  same  efFoct,  as  against   subnequent  purchasers  and  in- 
cumbrancers,  as  the  recording  of  a  conveyance. 
L.  1847,  ch.  410,  i  6,  am'd. 

1  1471.  [Am*d,  1886.]  HVhen  and  by  frbom  con-reyance  to 
be  executed. 

Immediately  after  the  expiration  of  fifteen  months  from  the 
time  of  ♦sale;  except  where  a  redemption  has  been  made  on  the 
last  dny  of  the  fifteen  months,  and,  in  that  case,  immediately 
after  the  expiration  of  twenty-four  hours  from  the  last  redemp- 
tion; the  sheriff,  who  made  the  sale,  must  execute  the  proper  deed 
or  deeds,  in  order  to  convey  to  the  person  or  persons  entitled 
thereto,  the  part  or  parts  of  the  property  sold,  which  have  not 
been  redeemed  by  the  judgment  debtor,  his  heir,  devise*,  or  as- 
signee. The  deed  conveys  to  the  grantee  therein  the  right,  title, 
and  interest,  which  were  sold  by  the  sheriff.  After  the  same 
shall  have  been  recorded  for  twenty  years  in  the  county  where  the 
real  estate  is  situated,  it  shall  be  presumptive  evidence  of  the 
facts  therein  stated. 

2  IS.  S.  373,  i  62,  am'd  to  accord  tvith  L.  1847,  ch.  410.  {  4;  L.  1886, 
ch.  637. 

1  1472.  To  TTlioni  conveyance  to  be  cxeented. 

If  any  part  of  the  property  remains  unredeemed  by  a  creditor  ' 
It  must  be  conveyed,  by  the  sheriff,  to  the  purchaser  upon  the 
sale,  except  where  the  certificate  of  sale  has  been  assigned;  in 
which  case,  it  must  be  conveyed  to  the  last  assignee.  Any  part 
or  parts  of  the  property  sol<l,  wliicrh  have  been  redeemed  by  a 
creditor,  must  be  conveyed  by  the  sheriff,  to  the  last  redeeming 
creditor,  except  where  he  has  assigned  the  certificate  of  redemp- 
tion, or  h:is  executed  any  other  assignment  of  his  right,  title, 
and  interest  in  the  property  redeemed  by  him;  in  which  case,  it 
must  be  conveyed  to  the  last  assignee. 

L.  3R35,  oh.  189,  part  of  8  1  (4  Edm.  622),  as  am'd  by  L.  1867,  ch.  116,  §  1 
(7   Edm,   60). 

§  1473.  \%'^ben  conT-eyance  made  to  execntor  or  admln- 
iMtrutor;   effect   thereof. 

Where  a  person,  entitled  to  a  deed,  dies  before  the  delivery  of 
the  deed,  the  sheriff  must  execute  and  deliver  the  deed  to  his 
executor  or  administrator.  The  property  so  conveyed  must  be 
held,  in  trust  for  the  use  of  the  heirs  or  devisees  of  the  decedent 
subject  to  the  dower  of  his  widow,  if  there  is  one;  but  it  may  be 
sold,  in  a  proper  case,  for  the  payment  of  his  debts,  in  the  sane 
manner  as  land,  w^hereof  he  died  seized. 

2  R.   S.  374,   §f  63  and  64  (2  Edm.  ZSS),  oonsoUdnted. 

9  1474.  AnsfRrnnient  mniit  be  ackno^Tledired  and  filed. 

Before  an  assigin^e,  or  his  executor  or  administrator,  is  entitled 
to  a  deed,  as  pres<'ribed  in  the  last  two  sections,  each  assignmeat, 
under  which  the  d(M  d  is  claimed,  must  be  acknowledged  or  proved, 
and  certified,  in  like  nwinner  ns  a  deed  to  be  recorded  in  the 
county  where  the  property  is  situateil,  and  must  be  filed  in  the 
oflice  of  the  chTk   of  that  county. 

\     1835.    ch.    ISO.    I   2    (4    Edm.   623).    am'd. 

•  The  word  **  the  "  «»^ttt^  In  eofroMlnf. 


6. 18,  t.  2.  a.  8  SHEfilFPS  D££D.  g§  1476^77 

I  147S.  fJniler-atlierlir  or  successor  to  act,  if  ■herill  dl«B* 

Where  a  sheriff  dies,  is  removed  from  office,  or  becomes  other* 
wise  disqualitied  to  act,  at  any  time  after  making  a  sale  of  real 
property,  by  virtue  of  an  execution,  the  property,  or  a  distinct 
parcel  thereof,  may  be  redeemed,  by  paying  the  necessary  money, 
and  delivering  the  necessary  papers,  to  his  under-sherifiF,  who  must 
also  execute  and  deliver  the  proper  deed  or  deeds  of  property,  not 
redeemed  by  the  judgment  debtor,  his  heir,  devisee,  or  granted 
If  the  under-sheriff  also  dies,  is  removed  from  office,  or  becomes 
otherwise  disqualified  to  act,  the  property  may  be  redeemed,  by 
paying  the  necessary  money,  and  delivering  the  necessary  papers, 
to  the  sheriffs  successor  in  office,  who  must  also  execute  ana 
deliver  the  proper  deed  or  deeds.  The  under-sheriff,  or  the 
sherifiTs  successor,  as  the  case  requires,  possesses  all  the 
powers,  and  is  subject  to  all  the  duties  and  liabilities,  of  the  sheriff 
who  made  the  sale,  touching  the  redemption  and  conveyance  of 
property  sold  and  the  proceedings  relating  thereto;  and  each  provi- 
sion of  law,  regulating  those  proceedings,  and  applicable  to  the 
sheriff  who  made  the  sale,  is  applicable  to  his  under-sheriff  or 
^nccessor.  This  section  applies  where  a  sale  was  made,  either 
before  or  after  this  act  takes  effect. 

SabsUtate  for  2  R.  8.  874,  $§  OS,  66  and  97  (2  Edm.  888),  and  L.  1887,  ek. 
116,    i   1    (7   Edm.   60). 

I  1476.  Money  may  be  paid,  ete^  to  undcr-sherlll,  or 
dcpvty-shcriir,  ivho  sold  property. 

Where  real  property  is  sold,  by  virtue  of  an  execution,  by  the 
under-sheriff  or  a  deputy  sheriff,  in  behalf  of  the  sheriff,  money 
required  to  be  paid,  or  a  paper  required  to  be  delivered,  to  the 
sheriff,  in  order  to  effect  a  redemption,  as  prescribed  in  this 
article,  at  any  time  before  the  last  day  of  the  fifteen  months  from 
the  time  of  the  sale,  may  be  paid  or  delivered,  either  to  the  sheriff, 
or  to  the  under-sheriff  or  deputy-sheriff,  who  made  the  sale. 

I  1477.  Application  of  tKls  article  to  sale  by  coroner,  or 
person  specially  appointed,  etc. 

Where  real  property  is  sold,  by  virtue  of  an  execution,  by  a  per- 
son specially  appointed  by  the  court,  as  prescribed  in  section  1862 
or  section  1388  of  this  act,  it  may  be  redeemed,  as  prescribed  in 
this  article,  as  if  it  had  been  sold  by  the  sheriff,  except  as  follows: 

1.  Money,  required  to  be  paid,  or  a  paper,  required  to  be  de- 
livered, to  the  sheriff,  in  order  to  effect  a  redemption,  as  pre- 
scribed in  this  article,  at  any  time  before  the  last  day  of  the 
fifteen  months  from  the  time  of  the  sale,  must  be  paid  to  the 
officer  who  made  the  sale;  unless  the  person  entitled  to  redeem,  his 
agent  or  attorney,  files  with  the  clerk  of  the  county,  with  the 
paper  or  papers  required  to  be  filed,  or  to  be  delivered  to  the 
sheriff,  for  the  purpose  of  effecting  the  redemption,  his  affidavit,  to 
the  effect,  that  the  officer  is  dead;  or  has  been  removed;  or,  where 
he  is  a  coroner,  that  he  is  no  longer  in  office;  or  that  after 
diligent  search,  the  affiant  has  been  unable  to  find  him  within  the 
county;  in  which  case,  the  money  may  be  paid  into  court,  by  pay- 
ing it  to  the  county  treasurer,  to  the  credit  of  the  cause,  with  like 
effect,  as  where  it  is  paid  to  the  sheriff,  after  a  sale  by  the  latter^ 

2.  The  provisions  of  section  1455  of  this  act,  apply  to  a  re- 
demption, upon  a  sale  made  as  prescribed  in  this  section:  and 
the  officer,  who  sold  the  property,  must  attend,  as  the  sheriff  is 
therein  required  to  attend.    If  he  is  not  present,  the  redemptfoi^ 
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may  be  effected,  aa  prescribed  in  that  section,  for  redemption 
in  a  case,  where  the  term  of  office  of  the  sheriff,  who  made  the 
•ale,  has  expired. 

I  14T8.  Id.  I  'vrliere  coroner  or  person  appointed  dle»,  ete. 

If,  when  the  period  for  redemption  expires,  a  coroner,  or  a 
person  specially  appointed,  by  the  court,  who  has  sold  real 
property,  by  virtue  of  an  execution,  is  dead,  or  has  been  removed, 
or,  in  the  case  of  a  coroner,  if  he  is  no  longer  in  office,  the  court 
must,  up'.'n  the  application  of  a  person  entitled  to  a  deed,  appoint 
a  persoD   to  execute  the  deed  accordingly. 
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artici^b:  fourth. 

Bemedieafor  failure  of  title  to  real  property  80ld,  and  to  etifora 
contribution. 

8ec.  1479.  When  evicted  parchaser  may  recover  porchaae-moDOj. 

1480.  Remedy   of  jadgment   creditor   thereupon. 

1481.  Ck>ntrlbatlOD   between   owners  of   real   property. 

1482.  Id.;  when  part  owner  redeems. 

1483.  Order  of   contribution. 

1484.  Contribution,   bow  enforced  by  means  of  original  iodgmallt. 

1485.  Requisites   to    preserve   the   lien. 

1486.  Entry    upon   the   doclcet.  • 

1  1479.  'When  evioted  pvreliAMer  mmy  reeoTer  pnvelutae* 
money. 

The  purchaser  of  real  property,  sold  by  yirtae  of  an  ezecntioii« 
his  heir,  devisee,  grantee,  or  assignee,  who  is  evicted  from  the 
possession  thereof,  or  against  whom  judgment  is  rendered,  in 
an  action  to  recover  the  same,  may  recover  the  purchase-money, 
with  interest,  from  the  person  for  whose  benefit  the  property 
was  sold,  where  the  judgment  was  rendered,  or  the  eviction 
occurred,  in  consequence,  either: 

1.  Of   any   irregularity   in   the   proceedings   concerning   the 
sale;  or 

2.  Of  the  judgment,  upon  which  the  execution  was  issued, 
being  vacated  or  reversed,  or  set  aside  for  irregularity,  or 
error  in  fact. 

2  R.   S.   87S,   §   68   (2  Bdm.   S89),   remodelled. 

I  1480.  Remedy  of  Jvdsment  creditor  thereupon* 

Where  final  judgment  is  rendered,  against  the  defendant,  in 
an  action  specified  in  subdivision  first  of  the  last  section,  the 
judgment,  by  virtue  of  which  the  sale  was  made,  remains,  in 
his  favor,  valid  and  effectual  against  the  judgment  debtor 
therein,  his  executor,  administrator,  heir,  or  devisee,  for  the  pur- 
pose of  collecting  the  sum  paid  on  the  sale,  with  interest.  He 
may  accordingly  have  a  further  execution  upon  that  judgment; 
but  the  execution  does  not  affect  a  purchaser  in  good  faith,  or 
an  incumbrancer  by  mortgage,  judgment,  or  otherwise,  whose 
title  or  whose  incumbrance  accrued,  before  the  actual  levy 
thereof. 

Id.,  S  Wi  am*d. 

I  1481.  Contribntlon  betvreen  O'wners  of  real  property. 

Where  the  real  property  of  two  or  more  persons  is  liable  to 
satisfy  a  judgment,  and  the  whole  of  the  jtidgment,  or  more 
than  a  due  proportion  thereof,  has  been  collected,  by  a  sale  of 
the  real  property  of  one  or  more  of  them,  by  virtue  of  an  execu- 
tion issued  upon  the  judgment;  the  person  so  aggrieved,  or  his 
executor  or  administrator,  may  maintain  an  action,  to  compel 
a  just  and  equal  contribution  by  all  the  persons,  whose  real 
property  ought  to  contribute  as  prescribed  In  the  next  section 
but  one. 

Id.,  f  70,  am*d. 

I  148S.  Id. I  when  part  owner  redeems. 

Where  the  heir,  devisee,  or  grantee,  of  a  judgment  debtor, 
having  an  absolute  title  to  a  distinct  parcel  of  real  property, 
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Bold  by  Yirtne  of  an  execution,  redeems,  as  prescribed  In  section 
1468  of  this  act,  the  property  sold,  or  any  part  or  parts  thereof 
separately  sold,  which  include  his  property;  he  may,  in  lito 
manner,  maintain  an  action,  to  compel  a  just  and  equal  contribu- 
tion by  those  who  own  the  residue  of  the  property  thus  redeemed. 
2  B.  8.  875,  f  72.  am'd. 

I  1488.  Order  of  contribution. 

Where  an  action  is  brought,  as  prescribed  in  the  last  two  sec- 
tions, the  real  property  is  liable  to  contribution  in  the  following 
order: 

1.  If  it  comprises  different  undivided  shares  or  distinct  parcels, 
which  have  been  conveyed  by  the  judgment  debtor,  they  are 
liable  in  succession,  commencing  with  the  portion  last  conveyed. 

2.  If  it  comprises  different  undivided  shares  or  distinct  parcels* 
which  have  been  sold  by  virtue  of  two  or  more  executions,  they 
are  liable  in  succession,  commencing  with  the  portion  sold  under 
the  last  and  youngest  judgment. 

3.  If  it  comprises  different  undivided  shares  or  distinct  parcels* 
some  of  which  have  been  conveyed  by  the  judgment  debtor,  and 
some  of  which  have  been  sold  by  virtue  of  one  or  more  executions* 
they  are  respectively  liable  in  succession,  according  to  the  order 
prescribed  in  the  first  and  second  subdivisions  of  this  section. 

Id.,  f  71,  am'd. 

I  1484.  Contribution,  bovr  enforced  by  means  of  orlvlnnl 
fndffment. 

For  the  purpose  of  enforcing  contribution,  as  prescribed  in  the 
last  section,  the  court,  in  which  the  action  is  brought,  may,  and  in 
a  proper  case,  must,  permit  the  plaintiff  to  use  the  original 
judgment,  and  to  collect,  by  an  execution  issued  thereupon,  out 
of  any  real  property  subject  to  the  lien  thereof,  the  sum  which 
ought  to  be  contributed  by  that  property.  For  that  purpose,  the 
lien  of  the  original  judgment,  upon  that  real  property,  when 
preserved,  as  prescribed  in  the  next  section,  continues,  for  the 
term  prescribed  in  sections  1251  and  1255  of  this  act,  to  the 
extent  of  the  sum,  which  ought  to  be  so  contributed,  notwith- 
standing the  payment  made  by  the  party  seeking  contribution. 

Id.,  f  72.  am'd. 

S  1485.  Reanlnltes  to  preserve  tbe  lien. 

The  lien  of  the  original  judgment  may  be  preserved,  as  pre- 
scribed in  the  last  section,  by  filing,  in  the  clerk's  office  of  the 
county  where  the  real  property  :s  situated,  within  twenty  days 
after  the  payment,  for  which  contribution  is  claimed,  an  affidavit, 
in  behalf  of  the  person  aggrieved,  stating  the  sum  paid,  and  his 
claim  to  use  the  judgment  for  the  reimbursement  thereof,  with 
a  notice,  requiring  the  clerk  to  make  the  entries  speci6ed  in  the 
next  section.  But  the  lien  is  not  preserved,  as  agamst  a  grantee 
or  mortgagee  in  good  faith,  for  a  valuable  consideration,  without 
notice,  and  before  the  entries  are  actually  made. 
Id.,  I  73,  am'd. 

S  I486.  Bntry  npon  tlie  doelcet. 

On  filing  the  affidavit  and  notice,  the  clerk  must  make,  upon 
the  docket  of  the  judgment,  an  entry,  stating  the  sum  paid,  and 
that  the  judgment  is  claimed  to  be  a  lien  to  that  amount    Whew 
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it  is  desired  to  preserye  the  lien,  upon  pi-operty  situated  in  two 
or  more  counties,  a  similar  affidavit  and  notice  must  be  filed  witli, 
and  a  similar  entry  made  by  the  clerk  of  each  county, 
a  K.  S.  876,  I  74.  ftB'd. 
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§§  1487-80  EXECUTION  AGAINST  c.  13,  t.  8 

TITLE  m. 
Xzecution  agaiiist  the  person. 

8m.  1487.  In  what  cases  execotlon  may  be  Issued  against  the  person. 
1488.  Id.;   against   a  woman. 
1480.  When    execution    against   property   must   be   first   Issued. 

1490.  Simultaneous  executlous  not  allowed  against  property  and  person. 

1491.  Id.;  when  debtor  has  been  taken. 

1492.  New  execution  may  issue  after  escape. 

1493.  Id.;    when   debtor  dies   charged   In   execution. 

1494.  Id.;  when  creditor  discharges  debtor  after  thirty  days. 

1406.  New  execution  not  to  be  enforced  against  real  property  «oId,  etc 

{  1487.  In  'What  cases  execution  may  be  Issned  affalnat 
%l&e  person. 

Where  a  judgment  can  be  enforced  by  execution,  as  prescribed 
in  section  1240  of  this  act,  an  execution,  against  the  person 
of  the  judgment  debtor,  may  be  issued  thereupon,  subject  to  the 
exception  specified  in  tne  next  section,  in  either  of  the  following 
cases: 

1.  Where  the  plaintiflTs  right  to  arrest  the  defendant  depends 
upon  the  nature  of  the  action. 

2.  [Am'd,  1879.1  In  any  other  case,  where  an  order  of  arrest 
has  been  granted  and  executed  in  the  action,  and  if  it  was 
executed  against  the  judgment  debtor  where  it  has  not  been 
vacated. 

Go.  Proc.,  first  two  sentences  of  {  288. 

{  1488.  [Am*d,  1879.]    Id.|  against  a  -vroman. 

But  an  execution  cannot  be  issued  against  the  person  of  a 
woman,  unless  an  order  of  arrest  has  been  granted  and  executed 
in  the  action,  and,  if  it  was  executed  against  the  judgment 
debtor,  has  not  been  vacated. 

1  T.  &  C,  Addenda.  10. 

{  1489.  Wben  execution  against  property  mnst  be  JLrat 
Issued. 

Unless  the  judgment  debtor  is  actually  confined,  without 
having  been  admitted  to  the  liberties  of  the  jail,  by  virtue  of  an 
execution  against  his  person,  issued  in  another  action,  or  of  an 
order  of  arrest  or  a  surrender  by  his  bail,  in  the  same  action, 
an  execution  against  his  person  cannot  be  issued,  until  an  execu- 
tion against  his  property  has  been  returned,  wholly  or  partly 
unsatisfied.  If  he  is  a  resident  of  the  State,  the  execution 
against  his  property  must  have  been  issued  to  the  county  where 
he  resides. 
Oo.  Proc.,  part  of  }  288,  am'd. 

9  1490.  Simnltaneons  executions  not  allowed  avAinst 
property  and  person. 

An  execution  against  the  person  of  the  judgment  debtor  cannot 
be  issued,  without  leave  of  the  court,  while  an  execution  against 
his  property,  issued  in  the  same  action,  remains  unreturned;  and 
^U  execution   against  his  property   cannot   be  issued,    wItbQat 
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leave  of  the  court,  while  an  execution  against  hit  person,  lssa«d 
in  fhe  same  action,  remains  unretumed. 
2  B.    8.  864,   i  6   (2  Xdm.  STT). 

f  1481.  Id. I  -vrlien  debtor  kwi  be«n  tAlcea* 

Where  a  judgment   debtor  has   been   taken,   and  remains  In 
custody,  by  virtue  of  an  execution  against  his  person,  another 
execution  cannot  be  issued,  in  the  same  action,  against  his  per- 
son or  his  property,  except  in  a  case  specially  prescribed  by  iMf. 
M.,  I  7. 

1  148S.  Ne-vr  execution  mKy  taaiie  after  escape. 

If  a  judgment  debtor  escapes,  after  having  been  taken,  by 
▼irtue  of  an  execution  against  his  person,  he  may  be  retaken, 
by  yirtue  of  a  new  execution  against  his  person;  or  an  execution 
against  his  property  may  be  issued,  as  if  the  execution,  by  Tirtvis 
of  which  he  was  taken,  had  been  returned,  without  nis  having 
been  taken. 
Id.,  9  8. 

f  14d8.  Id.  I  vrbea  debtor  dies  ebar^ed  fa  exeeattoa. 

Where  a  Judgment  debtor,  who  has  been  taken  by  yirtue  of 
an  execution  against  his  person,  dies  while  in  custody,  a  new 
execution  against  his  property  may  be  issued,  as  if  the  execu- 
tion, by  yirtue  of  which  he  was  taken,  had  been  returned  without 
his  having  been  taken. 

2  B.  B.  868.  I  28  (2  Edm.  881).  Sections  29  and  80  are  In  |  1405,  post 
Bee  H  1880,   1881,   ante. 

9  14M.  Id. I  "vrbea  creditor  cbararcM  debtor  after  tblrty 
days. 

At  any  time  after  a  judgment  debtor  has  remained  in  custody, 
by  virtue  of  an  execution  against  his  person,  for  the  space  of 
thirty  days,  the  judgment  creditor  may  serve  upon  the  sheriff 
a  written  notice,  requiring  him  to  discharge  the  judgment  debtor 
from  custody,  by  virtue  of  the  execution.  Whereupon  the 
sheriff  must  discharge  the  judgment  debtor,  and  return  the 
execution  accordingly.  After  service  of  such  a  notice,  another 
execution,  against  the  person  of  the  judgment  debtor,  cannot 
be  issued  upon  the  judgment;  but  after  his  discharge,  the  judg- 
ment creditor  may  otherwise  enforce  the  judgment,  as  if  the 
execution,  from  which  he  was  discharged,  had  been  returned, 
without  his  having  been  taken. 

U  1867,  ch.  427,  %  1,  amending  2  R.  S.  84,  t  17  (2  Bdm.  84). 

I  148S.  Kew  execution  aot  to  be  enforced  avalaat  real 
property   sold,    etc. 

A  new  execution  against  property,  issued  in  a  case  specified 
in  the  last  two  sections,  cannot  be  enforced  against  an  interest 
in  real  property,  including  a  chattel  real,  which  was  purchased 
in  good  faith,  from  the  judgment  debtor,  after  the  recoyety  of 
the  judgment  upon  which  it  is  issued;  or  which  was  sold  by 
yirtue  of  an  execution,  Issued  upon  a  previous  or  subsequent 
ftdpgkeutf 
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CHAPTER  XIV. 

Special  ProTisions  Regulating  Actions  relating  to 
Property. 

nrU  IL— Aetltu  BeUttBf  U  CliAtUli. 

TITLB  L 

Actions  relating:  to  real  property. 

Artld*  1.  Action  to  reoorer  fmI  property. 
2.  Action  for  partition. 

5.  Action  for  dower. 

4.  Action  to  foreclose  a  mortgage. 

6.  Action  to  compel  the  determination  of  a  claim  to  real  property. 

6.  Action  for  waste. 

7.  Action  for  a  nuisance. 

8.  Other   actions   relating    to    real    property. 

f.  PrOTlslons  applicable  to  two  or  more  of  the  aetlons  spedfled   1» 

this    tiUe. 
la  Brideooe    to    action*   or   proceedings    involving    a    title    to   real 
property. 

AaTICIiB  FIRST. 

Action  to  recover  real  property. 

See    4496.  PlalntUT  may  recover  damages  with  the  land. 

1497.  Bents  and   profits  to  be  Included   In  damages. 

1496.  Mortgagee    cannot    maintain    action. 

1499.  Action    cannot   be    maintained   for  dower. 

IBOO.  Separate  action   by   joint   tenant   or    tenant   in   common. 

IBOl.  Grantee  of  lands  held  adversely  may  maintain  action. 

1602.  Against  whom  action  to  be  brought. 

1608.  Who  may  be  joined  as  defendants. 

1604.  When   action   may  be   brought  for  non-payment  of  rent. 

1606.  Id.;  when  right  of  re-entry  Is  reserved  for  want  of  dlstreM. 

1606.  Action  against  tenant;  when  proceedings  to  be  stayed. 

1607.  Id.;   amount  of  rent  in  arrear  to  be  stated  in  Judgment. 

1608.  1600.    Id.;  when  possession  to  be  restored  to  defendant. 

1610.  Id.;    use   of   property,    when   set  off   against    rent. 

1611.  Property  claimed  in  action;  how  described  in  complaint. 

1612.  Ifotlon  for  plaintiff's  attorney  to  produce  bis  authority. 
1618.  Order  thereupon. 

1614.  Evidence  of  authority. 

1616.  When   ouster   to   be   proved. 

1616.  Rule  when  there  are  distinct  occupants. 

1617.  The    last    section    qualifled. 

1618.  When    plaintiff    may    recover    against    one    defendant,    subject    to 

rights    of    others. 

1619.  Verdict,    etc.,    to   state  nature  of  plaintiff's   estate. 

1620.  Expiration  of  plaintiff's  title  before  trial. 

1621.  Abatement   of    action. 

1622.  Action  to  be  divided,   when  different  persons  succeed  to  different 

parcels. 
1628.  Id.;  when  different  persons  succeed  to  real  property  and  to  rents 

and   profits. 
1624.  Effect  of  Judgment  rendered  af^er  trial   of  issue  of  fact. 

1626.  New  trial  may   be   granted. 

1620.  Effect  of  Judgment  by  default,   etc. 

1627.  Id.;    exception    In    oases    of    dlBability. 

1628.  The   last   three   sections   qualified. 

1629.  Possession  not  to  be  changed  by  vacating  of  Judgment*  except,  etc 
1680.  Evidence    on    new    trial. 

|681.  Damages  recoverable;   set-off  by  defendant. 
^  3«0 
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f  148e.  PlmintUr  mmr  recover  danaares  wltb  the  land. 

In  an  action  to  recoTer  real  property,  or  the  possession  thereof, 
tne  plaintiff  may  demand  in  his  complaint,  and  in  a  proper  case 
recover,  damages  for  withholding  the  property. 

1  1497.  Rentfl  and  profits  to  be  Included  in  damavea. 

Those  damages  include  the  rents  and  profits  or  the  value  of  the 
use  and  occupation  of  the  property,  where  either  can  legally  be 
recovered  by  the  plaintiff. 

Annnlllng  the  law  as  settled  in  57  N.  T.  151:  2  R.  B.  810  18  48.  44 
and  45  (2  Edm.  219).    See  }  1631,  post.  *   "       ' 

8   1498.  Mortvavee  cannot  maintain  action. 

A  mortgagee,  or  his  assignee  or  other  representative,  cannot 
maintain  such  an  action,  to  recover  the  mortgaged  premises. 

2  B.  8.  812.   S  S7  (2  Bdm.  321). 

I  1409.  [Am'd,  1898.]  Action  cannot  be  maintained  for 
do'vrer. 

Such  an  action  can  not  be  maintained  in  a  case  where  an  ac^ 
tion  for  dower  may  be  maintained,  as  prescribed  in  article  third 
of  this  title;  or 

2.  WTiere  in  any  city  the  real  property  consist  of  a  strip  of  land 
not  exceeding  six  inches  in  width  upon  which  there  stands  the 
exterior  wall  of  a  budlding  erected  partly  upon  said  strip  and 
partly  upon  the  adjoining  lot,  and  a  building  has  been  erected 
upon  land  of  the  plaintiff  abutting  on  the  said  wall,  unless  said 
action  be  commenced  within  one  year  after  the  completion  of  the 
erection  of  such  •wall  or  within  one  year  aftei*  the  first  day  of 
September,  eighteen  hundred  and  ninety-eight.  But  an  action  may 
be  maintained,  if  commenced  within  the  further  period  of  one 
year,  for  the  recovery  of  damages  by  reason  of  the  erection  of 
such  wall,  and  upon  the  satisfaction  of  the  judgment  for  such 
damages  the  title  of  the  plaintiff  to  such  strip  of  land  shall  thereby 
be  transferred  to  and  vest  in  the  defendant.  If  neither  an  action 
of  ejectment  nor  an  action  for  the  recovery  of  damages  be  brought 
within  the  period  hereby  limited  therefor,  the  person  in  posses- 
sion of  such  lands  shall  be  deemed  to  have  an  easement  in  said 
strip  of  land  so  long  as  the  said  wall  partly  erected  thereon  shall 
stand,  and  no  longer,  and  in  case  of  the  destruction  of  such  wall 
the  owner  of  such  strip  shall  have  the  same  right  to  take  or  re- 
cover the  possession  thereof  as  if  such  wall  had  never  existed. 
8eell«M,PCMit:  L.lS88,oh.  517.    In  effect  Sept.  1.  IBM. 

S  1600.  Separate  action  by  Joint  tenant  or  tenant  In 
common. 

Where  two  or  more  persons  are  entitled  to  the  possession  of  real 
property,  as  joint  tenants  or  tenants  in  common,  one  or  more  of 
them  mny  maint<iin  such  an  action,  to  recover  his  or  their  un- 
divided shares  in  the  property,  in  any  case  where  such  an  action 
might  be  maintained  by  all. 

I  1601.  [Am'd,  1882.]  Grantee  of  land*  held  adversely 
may  maintain  action. 

Such  an  action  may  be  maintained  by  a  grantee,  his  heir  or 
devisee,  in  the  name  of  the  grantor,  or  his  heir,  where  the  convey- 
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ance,  under  which  he  claimB,  is  yoid  because  the  property  con- 
Teyed  was  held  adversely  to  the  grantor.  The  plaintiff  must  be 
allowed  to  prove  the  facts  to  bring  the  case  within  this  section. 
In  such  an  action  a  judgment  against  the  plaintiff  shall  not 
award  costs  to  the  defendant;  but  where  the  defendant  is  entitled 
to  costs  as  prescribed  in  section  three  thousand  two  hundred  and 
twenty-nine  of  this  act,  they  may  be  taxed,  and  the  person  who 
maintained  the  action  in  the  plaintiff's  name  may  be  compelled 
to  pay  the  same  as  prescribed  m  section  three  thousand  two  hun- 
dred and  forty-seven  of  this  act, 
Co.  Proc.,  I  111;  1  B.  S.  739,  t  147  (1  Edm.  690). 

{  1002.  AffKlnat  -vrboiUL  action  to  be  brouffht. 

Where  the  complaint  demands  judgment  for  the  immediate 
possession  of  the  property,  if  the  property  is  actually  occupied, 
the  occupant  thereof  must  be  made  defendant  in  the  action.  If 
it  is  not  so  occupied,  the  action  must  be  brought  ngainst  some 
person  exercising  acts  of  ownership  thereupon,  or  claiming  title 
thereto,  or  an  interest  therein,  at  the  time  of  the  commencement 
of  the  action. 

2  R.   S.  804,   S  4  (2  ^Am,  812). 

{  1603.  Vrbo  may  be  Joined  «■  defendants. 

In  either  of  the  cases  specified  in  the  last  section,  any  other 
person  claiming  title  to,  or  the  right  to  the  possession  of,  the  real 
property  sought  to  be  recovered,  as  landlord,  remainderman,  re- 
versioner, or  otherwise  adversely  to  the  plaintiff,  may  be  joined  as 
defendant  in  an  action  therefor. 

See  Co.  Proc.  SI  118  and  1^00. 

S  1504.  "When  action  may  be  bronffbt  for  non-payment 
of  rent. 

When  six  months*  rent  or  more  is  in  arrear,  upon  a  grant  re- 
serving rent,  or  upon  a  lease  of  real  property,  and  the  grantor  or 
lessor,  or  his  heir,  devisee,  or  assignee,  has  a  subsisting  right 
by  law  to  re-enter  for  the  failure  to  pay  the  rent,  he  may  maintain 
an  action  to  recover  the  property  granted  or  demised,  without  any 
demand  of  the  rent  in  arrear,  or  re-entry  on  the  property. 

2  R.   S.  605.  4  80  (2  Edm.  621). 

i  1S05.  Id.  I  wben  rifflit  of  re-entry  is  reaerved  for  want 
of  distress. 

Where  a  right  of  re-entry  is  reserved  and  given  to  a  grantor  or 
lessor  of  real  property,  in  default  of  a  sufficiency  of  goods  and 
chattels  whereon  to  distrain  for  the  satisfaction  of  rent  doe,  the 
re-entry  may  be  made,  or  an  action  to  recover  the  property  de- 
vised or  granted,  may  be  maintained  by  the  grantor  or  lessor,  or 
his  heir,  devisee,  or  assignee,  at  any  time  after  default  in  the  nay- 
ment  of  the  rent;  provided  the  plaintiff,  at  least  fifteen  days 
before  the  action  is  commenced,  serves  upon  the  defendant  a 
written  notice  of  his  intention  to  re-enter,  personally,  or  by 
leaving  it  at  his  dwelling-house  on  the  premises  with  a  person  of 
suitable  age  and  discretion;  or,  if  the  defendant  cannot  be  found 
with  due  diligence,  and  has  no  dwelling-house  on  the  premises, 
whereat  a  person  of  suitable  age  and  discretion  can  be  found, 
by  p^ting  it  in  a  conspicuous  place  on  the  premises. 

L.  1346,  cb.  274,  f  8  (4  Bdm.  43fi),  am'd. 
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S  1B06.  AeiioA  acafnat  tenant,  -vrl&en  proceedtnars  to  be 
■t«9-ed. 

At  any  time  before  final  judgment  for  the  plaintiff  is  rendered, 
and  the  judgment-roll  is  filed,  in  an  action  brought  as  prescribed 
in  either  of  the  Inst  two  sections,  the  defendant  may  pay  or 
tender  to  the  plaintiff  or  his  attorney,  or  pay  into  court,  all  the 
rent  then  in  arrear,  with  interest  and  the  costs  of  the  action  to 
be  taxed;  and  thereupon  the  complaint  must  be  dismissed. 

Amendinir  2  R.  S.  600.  |  82  (2  Edm.  B21). 

I  1S07.  Id.  I  amount  of  rent  in  arrear  to  be  stated  in 
fndam&ent. 

In  such  an  action,  a  verdict,  report,  or  decision  in  favor  of  the 
plaintiff,  must  fix  the  amount  of  rent  in  arrear  to  the  plaintiff, 
or,  if  judgment  is  taken  by  default,  the  amount  thereof  must  be 
ascertained  by  or  under  the  direction  of  the  court;  and,  in  either 
case,  it  must  be  stated  in  the  judgment. 

1  1606.  Id.  I  fvlien  possession  to  be  restored  to  defendant. 

At  any  time  within  six  mouths  after  possession  of  the  property, 
liwarded  to  the  plaintiff  in  such  an  action,  has  been  delivered  to 
hina  by  virtue  of  an  executioa  issued  upon  a  judgment  rendered 
therein,  the  defendant,  or  any  person  who  has  succeeded  to  his 
interest,  or  a  mortgagee  of  the  lease,  or  of  any  part  thereof, 
who  was  not  in  possession  when  final  judgment  was  rendered, 
may  pay  or  tender  to  the  plaintiff,  or  his  executor,  administrator, 
or  attorney,  or  may  pay  into  court,  for  the  use  of  the  person  so 
entitled  thereto,  the  amount  of  rent  in  arrear,  as  stated  in  the 
judgment,  and  the  costs  of  the  action,  with  interest,  and  all 
other  charges  incurred  by  the  plaintiff. 

2  R.  S.  606.  S  33  (2  Edm.  621). 

1  1BO0.  Tbe  same. 

Within  three  months  after  making  the  payment  or  tender,  the 
person  who  made  it,  or  his  representative,  may  apply  to  the  court 
for  an  order  that  possession  of  the  property  be  delivered  to  him; 
and  thereupon,  upon  proof  of  the  facts,  and  payment  of  the  sum 
due  by  reason  of  rent  accruing  since  the  judgment  was  rendered, 
and  upon  compliance  with  all  other  terms  to  be  complied  with  by 
the  grantee  or  lessee,  to  the  time  of  the  application,  the  court 
must  make  an  order,  directing  that  possession'  of  the  property  be 
delivered  to  the  applicant,  who  shall  hold  and  enjoy  the  same, 
without  any  new  grant  or  lease  thereof,  according  to  the  terms  of 
tlw  original  grant  or  lease.  Notice  of  the  application  must  be 
served  upon  the  plaintiff's  attorney. 

2  R.  S.  606,  H  86  and  86  (2  Edm.  622). 

§  1610.  Id.  I  nse  of  property,  wben  set  o<  aaralnst  rent. 

If  possession  of  the  property  recovered  has  been  delivered  to  the 
plaintiff,  by  virtue  of  an  execution  issued  upon  a  judgment  in  the 
action,  the  order  must  provide  for  setting  off  the  sum  which  the 
plaintiff  has  made,  or  which  he  might,  without  wilful  neglect,  have 
made,  of  the  property,  during  the  possession  thereof,  against  the 
rent  accruing  after  the  judgment  was  rendered,  and  for  re- 
imbursement to  the  applicant  of  the  balance,  if  any,  of  the  sum 
paid  into  court  by  him,  after  making  the  set-off  prescribed  in  this 
section. 
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9  1611.  Property  cUiiiaed  in  actlomi  liow  deserl¥e4  Im 
eomplalnt. 

The  complaint  miist  describe  the  property  claimed  with  common 
certainty,  by  setting  forth  the  name  of  the  township  or  tract, 
and  the  number  of  the  lot,  if  there  is  any,  or  in  some  other  appro- 
priate manner;  so  that,  from  the  description,  possession  of  the 
property  claimed  may  be  delivered,  where  the  plaintiff  is  entitled 
thereto. 

2  R.  S.  804,  S  8  (2  Bdm.  813).  amM.    See.  alw.  f  143S.  ante. 

I  1612.  Motion  for  plalatfllPs  attoraer  to  prodvoo  Ikfto 
avtliority. 

A  defendant,  in  an  action  to  recover  real  property  or  the  poraea- 
slon  thereof,  may,  at  any  time  before  answerinjc,  upon  an  affidavit 
that  evidence  of  the  authority  of  the  plaintifTs  attorney  to  com- 
mence the  action  has  not  been  served  upon  him,  apply,  upon 
notice,  to  the  court  or  judge  thereof,  for  an  order  directing  the 
attorney  to  produce  such  evidence. 

▲mending  and  conaolldatlng  H  17  and  18,  2  B.  8. 

{  151S.  Order  tberenpon. 

Upon  such  an  application,  the  court  or  judge  mutt,  in  a  proper 
case,  make  an  order,  requiring  the  plaintiff's  attorney  to  produce, 
as  directed  therein,  evidence  of  his  authority  to  commence  the 
action,  and  staying  all  proceedings  therein,  on  the  part  of  the 
plaintiff,  until  the  evidence  is  produced. 

Id.,  I  19. 

I  1614.  Bvldence  of  authority. 

Any  written  request  of  the  plaintiff  or  his  agent,  to  the  plaintiff's 
attorney,  to  commence  the  action,  or  any  written  recognition  of 
his  authority  so  to  do,  verified  by  the  affidavit  of  the  attorney,  or 
any  other  competent  witness,  is  sufficient  presumptive  evidence 
of  such  authority. 

Id.,  i  20. 

{  1616.  "Wlieii  onater  to  be  pro-red. 

Where  the  action  is  brought  by  a  tenant  in  common,  or  a  joint 
tenant,  against  his  co-tenant,  the  plaintiff,  besides  proving  hia 
right,  must  also  prove  that  the  defendant  actually  ousted  him, 
or  did  some  other  act,  amounting  to  a  total  denial  of  his  right. 

Id.,  I  27. 

{  1616.  Rale  vrben  tbere  are  distinct  oecapanta. 

Where  there  are  two  or  more  defendants,  and  it  is  alleged,  in 
the  answer  of  either  of  them,  that  he  occupies  in  severalty,  or 
that  he  and  one  or  more  of  his  co-defendants  occupy  jointly,  one 
or  more  distinct  parcels,  and  that  one  or  more  other  defendanta 
possess  other  parcels,  in  severalty  or  jointly,  the  court  may.  in  its 
discretion,  upon  the  application  of  the  plaintiff,  and  upon  suck^ 
terms  as  justice  requires,  direct  that  the  action  be  divided  in'-iv 
as  many,  actions  as  are  necessary.  If  the  action  is  not  so  dividea, 
and  it  appears,  upon  the  trial,  that  the  allegation  is  true,  the 

Slaintiff  must,  before  the  evidence  is  closed,  elect  against  which 
efendant  or  defendants  be  will  proceed;  and  a  judgment  dismiss- 
ing the  complaint  must  thereupon  be  rendered,  la  favor  of  the 
•ther  defendants. 
Id.,   I  29,    In   subatance. 
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§  151T.  Tke  last  m^eHon  ««Allfle4U 

The  last  section  does  not  apply  to  a  case,  where  two  or  more 
defendants  occnpy  different  apartments  in  a  building.  In  snch  a 
case,  in  an  action  to  recover  the  building  and  its  cartilage,  the 
plaintiff  is  entitled  to  judgment  jointly  against  all  the  defendants 
who  are  liable  to  hinh 

$  fcolS.  11%  lien  plalAtiC  mair  reeo-ver  avalast  one  deCeA€- 
n'lt  f«a1>Ject  to  rlfflits  of  others. 

^<>ction  1516  of  this  act  does  not  apply  to  a  case,  where  one  or 
r'-ore  defendants,  answering  as  therein  prescribed,  hold  under 
nnother  defendant,  and  the  plaintiff  elects  to  proceed  against  the 
Intter,  subject  to  the  rights  and  interests  of  the  former.  In  such 
a  case,  the  proceedings  against  the  defendant  so  answering  must 
be  stayed  untU  final  judgment;  and  if  the  plaintiff  recovers  final 
judgment  against  the  defendant,  under  whom  they  hold,  the 
Judgment  operates  as  a  transfer  to  the  plaintiff  of  that  defendant'^ 
rights  title,  and  interest,  and  the  costs  of  the  defendant  or  defend- 
ants so  answering  are  in  the  discretion  of  the  court. 

I  1619.  Verdict,  ete.,  to  state  aatvre  of  plalntilPs  estate, 

A  verdictj  report,  or  decision,  in  favor  of  the  plaintiff,  in  an 
action  specified  in  this  article,  must  specify  the  estate  of  the 
plaintiff  in  the  property  recovered,  whether  it  is  in  fee,  or  for  life, 
or  for  a  term  of  years,  stating  for  whose  life  it  is,  or  specifying 
the  duration  of  the  term,  if  the  estate  is  less  than  a  fee. 

I  1520.  Bzpiratlon  of  plaintllPs  title  before  trial. 

If  the  right  or  title  of  the  plaintiff,  in  an  action  specified  in  this 
article,  expires  after  the  commencement  of  the  action^  but  before 
the  trial,  and  he  would  have  been  entitled  to  recover,  but  for  the 
expiration,  the  verdict,  report,  or  decision  must  be  rendered 
according  to  the  fact;  and  the  plaintiff  is  entitled  to  judgment  for 
his  damages  for  the  withholding  of  the  property,  to  the  time  when 
his  right  or  title  so  expired. 

1  B.  8.  306,  I  81  (2  Edm.  816). 

I   1621.  Abatement  of  aetiOB. 

The  provisions  of  title  fourth  of  chapter  eighth  of  this  act,  as 
applied  to  an  action  specified  in  this  article,  are  subject  to  the 
qualification  that  the  court  may,  in  its  discretion,  proceed  as  pre- 
scribed either  in  that  title  or  in  the  next  two  sections. 

flotatitQted  for  Id.,  |  82,  and  L.  1865. 

I  1622.  Aetlon  to  be  dlTlded,  vrben  diCerent  persons  sne- 
eeed  to  different  parcels. 

Wh^e,  upon  the  death  of  a  party,  different  persons  succeed 
to  the  decedent's  title  to,  or  interest  in,  different  distinct  parcels 
of  the  property  sought  to  be  recovered,  the  court  may,  upon 
motion,  and  upon  such  terms  as  justice  requires,  direct  tiiat  the 
action  be  divided  into  as  many  actions  as  are  necessary;  and 
that  the  successor  to  the  title  or  interest  of  the  decedent,  to  or 
in  each  distinct  parcel,  be  substituted  as  plaintiff  or  defendant, 
as  the  case  requires,  in  an  action  relating  thereto. 

I  1628.  Id.  I  vrben  different  persons  sneceed  to  real  prop- 
erty and  to  rents  and  pro2ts. 

Where  the  plaintiff  seeks  to  recover  damages  for  withholding 
the  property,  and,  upon  the  death  of  a  party,  different  persons  sue- 
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ceed  to  the  decedent's  ri^ht  or  liability  for  those  damaffefl,  and  to 
his  title  to  or  interest  in  the  property,  the  court  may,  upon  motion 
made  upon  notice  to  the  persons  to  be  affect  e<l.  and  upon  such  terms 
as  justice  requires,  direct  the  action  to  be  divided  into  two  actions, 
one  to  recover  the  possession  of  the  property,  with  the  rents 
and  profits  thereof  occrulnjr  after  the  decedent's  death,  the 
other  to  recover  the  damages  accruing  before  bis  death;  and  that 
the  successor  In  Interest  of  the  decedent,  with  respect  to  the 
cause  of  action  in  each  action,  be  substituted  as  plaintiff  or 
defendant  therein,  as  the  case  requires. 

BvhBtttutM  for  2  R.  8.  811,  8  64  (2  Bdm.  82(9. 

§  1624.  Ellect  of  Jndflrmeiit  rendered  after  trial  of  Imivo 
»f  fact. 

Except  in  a  case  where  it  is  otherwise  expressly  prescribed  in 
this  act,  a  final  judgment  In  an  action  specified  in  this  article, 
rendered  upon  the  trial  of  an  issue  of  fact,  is  conclusive,  as  to 
the  title  established  in  the  action,  upon  each  party  against 
whom  it  is  rendered,  and  every  person  claiming  from,  through, 
or  under  him,  by  title  accruing,  either  after  the  judgment-roll 
is  filed,  or  after  a  notice  of  the  pendency  of  the  action  is  tiled  iu 
the  proper  county  clerk's  oliice,  as  prescribed  in  article  ninth 
of  this  title. 

2  R.  8.  809,  I  86  (2  Edm.  817).  as  am'd  by  L.  1862,  ch.  486. 

{  1626.  NeTv  trial  may  be  vranted. 

The  court,  at  any  time  within  three  years  after  such  a  judg- 
ment is  rendered,  and  the  judgment-roll  is  filed,  upon  the  applica- 
tion of  the  party  against  whom  it  wis  rendered,  his  heir,  devisee, 
or  assignee,  and  upon  payment  of  all  costs,  and  all  damages, 
other  than  for  rents  and  profits  or  for  use  and  occupation, 
awarded  thereby  to  the  adverse  party,  must  make  an  onler 
vacating  the  judgment,  and  granting  a  new  trial  in  the  action. 
The  court  upon  a  like  application,  made  within  two  years  after 
the  second  final  judgment  is  rendered,  and  the  judgment-roll  is 
filed,  may  make  an  order  vacating  the  second  judgment,  and 
granting  a  new  trial,  upon  the  like  terms,  if  it  is  satisfied  that 
justice  will  be  thereby  promoted,  and  the  rights  of  the  parties 
more  s<^isf actor ily  ascertained  and  established.  Not  more  than 
two  ne^  trials  shall  be  granted  under  this  section. 

Id.,  i  37,  am'd  by  L.  1878.  ch.  282.  Soe  ff  1209,  1646. 

9  1626.  Ettcct  of  Jadarment  by  defaolt,  etc. 

A  final  judgment  for  the  plaintiff,  rendered  in  an  action  speci- 
fied in  this  article,  otherwise  than  upon  the  trial  of  an  issue  of 
fact,  is,  after  the  expiration  of  throe  years  from  the  filing  of 
the  judgment-roll,  conclusive  upon  the  defendant,  and  every 
person  claiming  from,  through  or  under  him,  by  title  accruing, 
either  after  the  judgment-roll  is  filed,  or  after  a  notice  of  the 
pendency  of  the  action  is  filed  in  the  proper  county  clerk's 
office,  as  prescribed  in  article  ninth  of  this  title.  But  within 
five  years  after  the  judgment-roll  is  filed,  the  court,  upon  the 
application  of  the  defendant,  his  heir,  devisee,  or  assignee,  and 
upon  payment  of  all  costs  and  damages  awarded  to  the  plaintiff, 
must  make  an  order  vacating  the  judgment,  and  granting  a 
new  trial,  if  It  is  satisfied  that  justice  will  be  thereby  prouMted, 
and  the  rights  of  the  parties  more  satisfactorily  aect^rtAined 
and  established;  but  not  otherwise. 
M.  i  W.  9MH» 


n.  14.  t.  1,  a.  1  REAL  PROPERTY.  §§  1527-81 

I  1R2T.  Id.  I  exception  fln  cases  of  41aa1>llltT- 

lu  a  case  specified  in  the  last  section,  if  the  defendant  la,  at 
the  time  of  the  filing  of  the  judgment-roll,  either 

1.  Within  the  age  of  twenty-one  years;  or 

2.  Insane;  or 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution  npon  con- 
Tiction  of  a  criminal  offence,  for  a  term  less  than  for  life; 

The  time  of  snch  a  disability  is  not  a  part  of  the  three  year«, 
specified  in  the  last  section;  bnt  such  a  defendant,  his  heir, 
devisee,  or  assignee,  may  commence  an  action  for  the  recOTery 
of  the  real  property  claimed,  at  any  time  withiL.  three  yean 
after  the  disability  ceases;  bnt  not  afterwards. 
2  B.  8.  809,  f  39.    See,  alao,  ||  S76,  896  and  1291.  ant«. 

I  16X8.  Tbe  last  tliree  sections  anallfled. 

The  last  three  sections  are  not  applicable,  where  the  action  la 
founded  upon  an  allegation  of  rent  in  arrear;  or  in  a  case  to 
which  section  445  of  this  act  is  applicable. 

See  SS  440  and  1608,  ante. 

I  1629.  Possession  not  to  be  cbanared  by  ▼aoatlnar  of 
JndKnaenty  except,  etc. 

Where  the  plaintiff  has  taken  possession  of  real  property  by 
Tlrt.ue  of  a  fiual  judgment,  his  possession  shall  not  be  in  any 
way  aftected  by  the  vacating  of  the  judgment,  except  as  pre- 
scribed in  section  1525  or  section  1526  of  this  act.  In  such  a 
case,  if  the  defendant  thereafter  recovers  final  judgment  in  the 
action.  It  must  award  to  him  the  restitution  of  the  poBseesion 
of  the  property;  and  he  may  have  an  execution  thereupon  for 
the  delivery  of  the  possession  to  him,  as  if  he  was  plaintift 
Id.,  i  41,  amd. 

9  1630.  Bvldence  on  new  trial. 

Upon  a  new  trial,  granted  as  prescribed  in  this  article,  the  de« 
fendant  may  show  any  matter  in  defence,  which  he  might  show 
to  entitle  him  to  recover  the  possession  of  the  proi>erty,  if  he 
was  plaintiff  in  the  action. 

Id..  I  42. 

i  1581.  Damaares  recoverable!  set-oll  by  defendant. 

In  an  action,  brought  as  prescribed  in  this  article,  the  plaintiff, 
where  he  recovers  judgment  for  the  property,  or  possession  of 
the  property,  is  entitled  to  recover,  as  damages,  the  rents  and 
profits,  or  the  value  of  the  use  and  occupation,  of  the  real  prop- 
erty recovered,  for  a  term  not  exceeding  six  years;  but  the  dam- 
ages shall  not  include  the  value  of  the  use  of  any  improvements 
made  by  the  defendant,  or  those  under  whom  he  claims.  Where 
permanent  improvements  have  l>een  made,  in  good  faith,  by  the 
defendant,  or  those  under  whom  he  claims,  while  holding,  under 
color  of  title,  adversely  to  the  plaintiff,  the  value  thereof  must 
be  allowed  to  the  defendant,  in  reduction  of  the  damages  of  the 
plaintiff,  but  not  beyond  the  amount  of  those  damagee, 
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^  '  ARTIOIiB  SE3C01VO. 

Action  f<yi  partition. 

See.  V5I&S  When  action  for  partition  may  be  bronsht. 
L'S33.  Id.;    by    remaindermao. 
ti84.  Id.;  by  an  Infaot. 
1585.  Oiiardlan  ad  litem;  how  appointed. 
1536.  Security. 

1687.  When  hetr'may  maintain  action  for  partition  of  iertied  yW)yMV« 

1688.  Who    must    be    parties. 
1688.  Who    may    be    made    parties. 

1640.  Id.;    as   to  persons   having   Hens. 

1641.  Provision  where  a  party  is  unlcnown. 

1642.  Ck>mplaint  to  state   Interests  of  partlee. 

1643.  Title    of    partietf    may    be    tried. 

1644.  Issues  of  fact,  triable  by  Jury. 

1646.  When  title  to  be  ascertained  by  the  coort. 

1546.  Interlocutory  judgment. 

1547.  Jb'aniai  paniuon;  woen  made. 
1648.  Shares  may  be  set  off  In  common. 
1549.  Appointment  of  commissioners. 

1660.  Commissioners    to    be    sworn,    etc. 

1661.  Id.;  when  to  make  partition. 
1562.  Partition;   how  made. 

1668.  Provision    wbere    there    Is    a    particular   eetate. 
1504.  Report    of    commlsioners. 

1666.  Fees   and    expenses. 

1556.  Confirming  or  setting  aside  report. 

1667.  Final  Judgment  on  report.     Effect  thereof. 

1668.  Judgment  must  direct   delivery  of  poueeslon. 

1559.  Costs;   bow  awarded.    Id.;   against  unknown  pkrtlet. 

1660.  Sale  of  property;   when  direct  d. 

1661.  Reference   to   inquire   as   to   creditors. 
1562.  Duty  of  referee. 

1568.  Money   to   be   paid   Into  court. 
1664.  Application  for  money. 

1666.  Payment   of   Incumbrances. 
1606.  Other  parties  not  to  be  delayed. 

1667.  Sale  of  dower  Interest. 

1668.  Purchaser  to  hold  the  property  free  therefrom. 

1669.  Gross  sum  to  be  paid  to  or  invested  for  tenant  in  dower,  elib 

1670.  Interests  of  owners  of  future  estates  to  be  protected. 

1671.  Married  woman  may  release  her  Intereet. 

1672.  Unknown    owners. 

1678.  3alc;   terms  of  credit  thereupon. 

1674.  Credit;    how    secured. 

1576.  Separate  securities. 

1576.  Report   of   sale. 

1677.  Final   Judgment;    effect    thereof. 

1678.  7d.;  effect  thereof  upon  Incumbrancers. 

1679.  Costs  and  expenses;   how  paid. 

1680.  Distribution    of    proceeds. 

1681.  Shares   of   infiints. 

1682.  Id.;   of  unknown   and    absent   owners. 
1583.  Id.;  of  tenants  of  particular  estates. 
1684.  Court  may  require  security  to  refund. 

1686.  Security  to  be  taken  In  name  of  county  treasurer. 

1686.  Action   thereupon. 

1587.  Compensation    to    equalize    partition. 

1688.  Proceedings  on  death  of  parties. 

1689.  Rents,   etc..   may   be  adjusted. 

1590.  Partition  bv  guardian  of  infant,   committee  of  lunatic,  ele. 

1691.  Contents    of    petition. 

1692.  Court   may   authorise  partition. 

1693.  Effect  of  releases. 

1594.  When  the  State  Is  Interested. 

1596.  Exemplified   copy  of  Judgment  may  be  recorded. 

I  1682.  "WfceA  action  fer  pnrtition  mar  1>e  bronarltt. 

Where  two  or  more  persons  hold  and  are  In  possession  of  real 
propert/,  as  joint  tenants  or  as  tenants  in  common.  In  whidl 
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either  of  them  has  an  estate  of  inheritance,  or  for  life,  or  for 
jears,  any  one  or  more  of  them  may  maintain  an  action  for  the 
Iiartition  of  the  property,  according  to  the  respective  rights  of  the 
persons  interested  therein;  and  for  a  sale  thereof,  if  it  appeai^s 
that  a  partition  thereof  cannot  be  made,  without  great  prejudice 
to  the  owners.  , 
2  B.  8.  S17,  S  1  (2  IBOm.  826),  un'd.    8m  Botes  86,  86. 

I  1688.  [Am'd,  1887.]    Id.)  ¥r  remainderman. 

Where  two  or  more  persons  hold  as  joint  tenants,  or  as  tenants 
in  common,  a  vested  remainder  or  reversion,  any  one  or  more  of 
them  may  maintain  an  action  for  the  partition  of  the  real  prop- 
erty to  which  it  attaches,  according  to  their  respective  shares 
therein,  subject  to  the  interest  of  the  person  holding  the  particular 
estate  therein,  but  no  sale  of  the  premises  in  such  an  action  shall 
be  made  except  by  and  with  the  consent  in  writing,  to  be 
acknowledged  or  proved  and  certified  in  like  manner  as  a  deed,  to 
be  recorded  by  the  person  or  persons  owning  and  holding  such 
particular  estate  or  estates;  and  if  in  such  an  action  it  shall 
appear  in  any  stage  thereof  that  partition  or  sale  cannot  be  made 
without  great  prejudice  to  the  owners,  the  complaint  must  be 
dismissed.  The  dismissal  of  the  complaint,  as  herein  provided, 
shall  not  affect  the  right  of  any  party  to  bring  a  new  action,  after 
the  determination  of  such  particular  estate. 

L.  1887.  ch.  683. 

S  1IS84.  Id.  I  hT  an  infant. 

An  action  for  the  partition  of  real  property  shall  not  be  brought 
by  an  infant,  except  by  the  written  authority  of  the  surrogate  of 
the  county  in  which  the  property,  or  a  part  thereof,  is  situated. 
The  authority  shall  not  be  given,  unless  the  surrogate  is  satisfied, 
by  affidavit  or  other  competent  evidence,  that  the  interests  of  the 
infant  will  be  promoted  by  bringing  the  action.  A  judgment  for 
a  partition  or  sale  shall  not  be  rendered  In  such  an  action,  unless 
the  court  is  satisfied  that  the  interests  of  the  infant  will  be 
promoted  thereby,  and  that  fact  is  expressly  recited  in  the  judg- 
ment 
Ii.  1852.  ch.  277,  ii  1  and  2.  am'd. 

I  1B8S.  Guardian  ad  litem  |  liow  appMnted. 

A  guardian   ad   litem   for   an    infant   party,    in  an  action  for 
partition,  can  be  appointed  only  by  the  court. 
Id.,  and  2  B.  S.  317.  I  2  (2  Edm.  326).    See,  also.  |  472.  ante. 

I  1686.  [Am*d»  1884.]    Security. 

The  security  to  be  given  by  the  guardian  ad  litem  for  an  infant 
party,  in  an  action  for  partition,  must  be  a  bond  to  the  people  of 
this  State,  executed  by  him  and  one  or  more  sureties,  as  the 
court  directs,  in  a  sum  fixed  by  the  court,  conditioned  for  the 
faithful  discharge  of  the  trust  committed  to  him  as  guardian,  and 
to  »^nder  a  just  and  true  account  of  his  guardianship,  in  any  court 
or  place,. when  thereunto  required.  The  bond  must  be  filed  with 
the  clerk,  before  the  guardian  enters  upon  the  execution  of  his 
duties;  and  it  cannot  be  dispensed  with,  although  he  is  the  general 
gnardian   of  the  infant. 

J  B.  8.  817.  U  8  and  4  (2  ]9dm.^82ft),  ,am*d:  L.tl884.  ch.  404.  Im  9^f»  ^ 
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§  1537.  "Wlien  belr  may  maintain  action  for  partition  of 
deTlMed    property. 

A  perBon  claiming  to  be  entitled,  aB  a  joint  tenant  or  a  tenant  in 
common,  by  reason  of  his  being  an  heir  of  a  person  who  died, 
holding  and  in  possession  of  real  property,  may  maintain  an  ac- 
tion for  the  partition  thereof,  whether  ho  is  in  or  out  of  posses- 
sion, notwithstanding  an  apparent  devise  thereof  to  another  by 
the  decedent,  and  possession  under  such  a  devise.  But  in  such 
an  action,  the  plaintiff  must  allege  and  establish  that  the  ap- 
parent devise  is  void. 

L.   1853,  ch.  238,   |  2   (4  Edm.  504). 

§  1R38.  [Am'd,  1896,  1897,  1898,  190S,  1909.]  'WfkO  mnat 
be    parties. 

Every  t^crson  having  an  undivided  share,  in  possession  or  other- 
wise, in  the  property,  as  tenant  in  fee,  for  life,  by  the  courtesy, 
or  for  years;  every  person  entitled  to  the  reversion,  remainder  or 
inheritance  of  an  undivided  share,  after  the  determination  of  a 
particular  estate  therein;  every  person  who,  by  any  contingency 
contained  in  a  devise  or  grant,  or  otherwise,  is  or  may  become 
entitled  to  a  beneficial  interest  in  an  undivided  share  thereof, 
provided  that  where  a  future  estate  or  interest  is  limited  in  any 
contingency  to  the  persons  who  shall  compose  a  certain  class 
upon  the  happening  of  a  future  event,  it  shall  be  sulilcient  to 
make  parties  to  the  action  the  persons  who  would  have  been 
entitled  to  such  estate  or  interest  if  such  event  had  happened 
immediately  before  the  commencement  of  the  action;  every  per- 
son having  an  inchoate  right  of  dower  in  an  undivided  share  in 
the  property;  and  every  person  having  a  right  of  dower  in  the. 
property,  or  any  part  thereof,  which  has  not  b(»en  admeasured, 
must  be  made  a  party  to  an  action  for  a  partition.  But  no  per- 
son, other  than  a  joint  tenant,  or  a  tenant  in  common  of  the 
property,  shall  be  a  plaintiff  in  the  action.  Whenever  an  action 
for  the  partition  of  real  property  shall  be  brought  before  the 
expiration  of  three  years  from  the  time  when  letters  of  admin- 
istration or  letters  testamentary,  as  the  case  may  be,  shall  have 
lieen  issued  upon  the  estate  of  the  decedent  from  whom  the 
plaintiff's  title  is  derived,  the  executors  or  administrators,  as 
the  case  may  be,  if  any,  of  the  estate  of  said  decedent,  shall 
be  made  parties  defendant.  In  case  no  executor  or  adminis- 
trator of  such  decedent  shall  have  been  ap()ointed  at  the  time 
said  action  is  begun,  that  fact  shall  be  alleged  in  the  complaint. 
The  executors  or  administrators,  if  any,  as  the  case  may  be, 
of  a  decreased  person,  who,  if  living,  should  be  a  party  to  such 
action,  shall  be  made  parties  defendant  therein,  and  in  case  no 
executor  or  administrator  of  such  deceased  person  shall  have 
been  appointed,  that  fact  shall  be  alleged  m  the  complaint. 
Where  tlie  interlocutory  judgment  directs  a  sale  of  the  prem- 
ises sought  to  be  partitioned,  or  of  some  part  thereof,  the  judg- 
ment may,  in  the  discretion  of  the  court,  direct  that  the  prem- 
ises so  sold  pursuant  to  such  interlocutory  judgment  shall  be 
free  from  the  lien  of  every  debt  of  such  decedent  or  decedents, 
except  debts  which  were  a  lieu  upon  the  premises  before  the 
death  of  such  decedent  or  decedents.  When  the  action  \n 
brought  before  three  years  have  elapsed  from  the  granting  of 
such  letters  of  administration  or  letters  testamentarv,  as  the 
case  may  be,  upon  the  estate  of  the  decedt^nt  from  whom  the 
pluiBtiff  derired  hi«  titlt?,  and  the  interlocutory  judgment  direct^ 
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as  above  provided,  that  the  premises  shall  be  sold,  free  from 
the  lieu  of  debts,  the  tinal  jiidpnieut  shall  direct  that  the  pro- 
ceeds of  the  sale  remaining  after  the  payment  of  the  costs, 
referee's  fees,  expenses  of  sale,  taxes,  assessments,  water  rates, 
and  liens  established  before  the  death  of  the  decedent,  inclndinf; 
any  sum  allowed  to  a  widow  in  satisfaction  of  her  right  of 
dower,  therein  directed  to  be  paid,  be  forthwith  paid  into  court 
by  the  referee  making  such  sale  by  depositing  the  same  with 
the  county  treasurer  of  the  county,  in  which  the  trial  of  the 
action  is  placed,  to  the  credit  of  the  parties  entitled  thereto, 
to  await  the  further  order  in  the  premises.  Wliere  the  action 
is  brought  before  three  years  have  elapstnl  from  the  granting  of 
letters  of  administration  or  letters  testamentary,  as  the  case 
may  be,  upon  the  estate  of  a  deceased  i)erson,  who,  if  living, 
should  be  a  party  to  the  action,  and  the  interlocutory  judgment 
directs,  as  above  provided,  that  the  premises  shall  be  sold,  free 
from  the  lien  of  debts,  the  final  judgment  shall  direct  that  the 
share  of  the  proceeds  of  such  sale,  which  would  have  been  his, 
if  living,  be  paid  into  court  by  such  referee,  by  depositing  the 
same  with  such  county  treasuier,  to  await  the  further  order  in 
the  premises.  Ujum  the  certificate  of  the  surrogate  of  the 
county  of  which  the  decedent  was,  at  the  time  of  his  death,  a 
resident,  showing  that  three  years  have  elapsed  since  the  issuing 
of  letters  testamentary  or  letters  of  administration,  as  the  cas^ 
maj'  be,  upon  the  estate  of  said  decedent,  and  that  no  proceed- 
ings for  the  mortgage,  leaae  or  sale  of  the  real  property  of  said 
decedent  for  the  payment  of  his  debts  or  funeral  exiienses,  or 
both,  is  pending,  and  upon  the  certificate  of  the  county  clerk  of 
the  county  where  the  real  property  sold  under  the  interlocutory 
judgment  is  located,  showing  that  no  notice  provided  for  in  sec- 
tion twenty-seven  hundred  and  fifty-one  of  the  code  of  civil  pro- 
cedure has  been  filed  in  his  office,  the  c<mrt,  wherein  the  fanal 
judgment  was  made  shall,  upon  th.»  applieation  of  any  party  to 
said  action,  make  an  order  directin;r  the  county  treasurer  to 
pay  to  said  party  from  said  deposit,  th-^  amount  to  which  he  is 
entitled  under  the  said  final  judgment,  with  the  accumulation 
thereon,  if  any,  less  the  f(H»s  of  said  county  treasurer.  Any 
party  to  such  action  may,  at  any  time  after  final  judgment, 
upon  notice  to  the  executors  or  administrators  of  the  deeedeut 
from  whom  the  party  apjilyiug  deriveil  his  share  or  interest, 
apply  to  th'e  court  in  which  said  action  is  pending  for  leave  to 
withdraw  the  deposit  or  the  share  of  the  deposit,  adjudged  in 
the  final  judgment  to  belong  to  him:  and,  upon  said  application, 
the  court  may,  in  its  discretion,  make  an  order  directing  the 
county  treasurer  to  .pay  ov  ?  to  said  party  the  deposit,  or  the 
share  of  the  deposit,  adjudged  in  the  final  judgment  to  belong  to 
him,  but  said  order  shall  not  be  made  until  said  party  so  apply- 
ing shall  have  furnished  a  bond  to  the  p(X)ple  of  the  state  of 
New  York  in  the  penalty  of  twice  the  amount  of  the  deposit 
sought  to  be  withdrawn,  with  two  or  more  gocxl  and  sutfleieut 
sureties,  approval  by  the  judge  or  justice  of  the  court  making 
such  order,  and  filed  with  such  approval,  in  the  office  of  the  clerk 
of  the  county  in  which  such  action  is  pending,  to  the  cfFe^'t  that 
the  said  party  so  withdrawing  said  deposit  will  pay  any  and  all 
claims,  not  exceeding  the  amount  of  said  deposit,  when  theie- 
unto  required  by  order  of  the  court  or  by  order  of  the  surrogate 
or  of  the  surrogate's  court  in  a  proceeding  to  mortgage,  lease 
or  sell  the  real  property  of  such  decedent.     Where  a  final  ao- 
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counting  has  been  had  in  the  estate  of  said  decedent  in  a  sur- 
rogate's court,  and  certified  copies  of  the  account  and  decrin*  of 
final  settlement,  showing  that  all  of  the  debts  of  the  decedent 
have  been  paid  in  full,  is  filed  with  the  court  having  jurisdiction 
of  the  fund,  the  court  may  dispense  with  the  giving  of  a  bond 
and  direct  the  immediate  payment  of  the  fund  to  the  parties 
entitled  thereto,  subject  to  the  provisions  of  article  second,  title 
three,  chapter  fifteen  of  the  code  of  civil  procedure.  But  where 
final  judgment  shall  be  rendered  in  any  action  for  partition  after 
three  years  have  elapsed  from  the  granting  of  letters  of  ad- 
ministration or  letters  testamentary,  as  the  case  may  be,  upon 
the  estate  of  the  decedent  from  whom  the  plaintiff  derived  title, 
and  the  premises  shall  have  been  sold,  free  from  the  lien  of 
debts,  as  above  provided,  then,  upon  producing  to  the  court  the 
certificate  of  the  surrogate  of  the  county  of  which  the  decedent 
Avas  at  the  time  of  his  death  a  resident,  showing  that  three 
years  have  elapsed  since  the  issuing  of  letters  of  administration 
or  letters  testamentary,  as  the  case  may  be,  upon  the  estate 
of  said  decedent  and  that  no  proceeding  for  the  mortgage,  lease 
or  sale  of  the  real  property  of  the  decedent  for  the  payment  of 
his  debts  or  funeral  expenses,  or  both,  is  pending,  and  uiM)n  the 
certificate  of  the  clerk  of  the  county  where  the  real  property 
sold  under  the  interhx'Utory  judgment  is  located  showing  that  no 
notice  provided  for  in  section  twenty-seven  hundred  and  fifty-one 
of  the  code  of  civil  procedure  has  been-  filed  in  his  office,  the 
court  rendering  the  final  judgment  shall  direct  the  payment  of 
the  different  shares  to  the  several  parties  entitled  thereto;  except 
that  the  share  of  a  deceased  person,  who,  if  living,  should  be 
a  party  to  the  action  shall  be  paid  into  court  as  above  pro- 
vided, unless  three  years  have  also  elapsed  since  the  granting  of 
letters  of  administration  or  letters  testamentary,  as  the  case  may 
be,  upon  the  estate  of  said  last  mentioned  deceasetl  person,  and 
like  certificates  of  the  surrogate  and  county  clerk  are  produced 
to  the  court. 

AmM  by  L.  1806.  oh.  277;  L.  1897,  ch.  720:  L.  1898,  ch.  78;  lu  1905. 
ch.   602;    L.   1000,   ch.   428.      In  effect  Sept.   1,   1909. 

§  ISao.      [Am'd,   1802.]     Who  may  be  made  parties. 

The  plaintiff  may,  at  his  election,  make  a  tenant,  by  the  onr- 
tesy,  for  life,  or  for  years,  of  the  entire  property,  or  whoever 
iiiay  be  entitled  to  a  contingent  or  vested  remainder  or  reversion 
ill  the  entire  property,  or  a  creditor,  or  other  i)erson,  having  a 
lien  or  interest,  Avhich  attaches  to  the  entire  property,  a  defend- 
ant in  the  action.  In  that  case,  the  final  judgment  may  either 
award  lO  such  a  party  his  or  her  entire  right  and  interest,  or 
the  proceeds  thereof,  or  where  the  right  or  interest  is  contingent 
dire<»t  that  the  proceeds  or  share  thereof  be  substituted  for  the 
property  and  invested  for  whoever  may  eventually  be  entitled 
thereto,  or  may  reserve  and  leave  unaffected  his  or  her  right  and 
interest,  or  any  portion  therwf.  A  person  specified  in  this  sec- 
tion, who  is  not  made  a  party,  is  not  affected  by  the  judgment 
in  the  action. 

2  R.  S.     $  .10,  am'd;   L.   1S92.  ch.   5S1. 

§   into.    Id.)    MM    to    pcmoiiN    hnvlnff    lleim. 

The  plaintiff  may,  at  his  election,  make  a  creditor,  having  a 
hen  on  an  undivided  share  or  interest  in  the  property,  a  defend- 
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ant  in  the  action.  In  that  case,  he  must  set  forth  the  nature  of 
the  lien,  and  specify  the  share  or  interest  to  which  it  attaches. 
If  partition  of  the  property  is  made,  the  lien,  whether  the  cred- 
itor is  or  is  not  made  a  party,  shall  thereafter  attach  oul}'  to  the 
sshare  or  interest  assij^ued  to  the  party  upon  whose  share  or  in- 
terest tlie  lien  attached;  which  must  be  first  charged  with  its 
just  proportion  of  the  costs  and  expenses  of  the  action,  in  prefer- 
ence to  the  lien. 

Id..   If  8  and  9.  and  L.   1830;  ch.   320,   I  41    (2  Edm.   327),  am'd. 

§   1541.   Provision   ^vhere    a    party   is   nnkmo^vn. 

Where  a  defendant  having  a  share  or  interest  in  the  property 
is  unknown,  or  where  his  name  or  part  of  his  name  is  unknown, 
and  the  summons  is  served  upon  him  by  publication,  or  without 
the  State,  pursuant  to  an  order  for  that  purnose,  as  prescribed 
in  article  second  of  title  first  of  chapter  fiftn  of  this  act,  the 
notice  subjoined  to  the  copy  of  the  summons  as  published,  or 
served  therewith,  must,  in  addition  to  the  matters  required  in 
that  article,  state  briefly  the  object  of  the  action,  and  contain  a 
brief  description  of  the  property. 

Id.,  }  12,  in  substance;  annalllng  the  law  as  settled  in  50  N.  Y.  350. 

§  1542.  Complaint  to   state   interests   of   parties. 

The  complaint  must  describe  the  property  with  common  cer- 
tainty, and  must  specify  the  rights,  shares,  and  interests  therein 
of  all  the  parties,  as  far  as  the  same  are  known  to  the  plaintiff. 
If  a  party,  or  the  share,  right,  or  interest  of  a  party,  is  unknown 
to  the  plaintiff;  or  if  a  share,  right,  or  interest  is  uncertain  or 
contingent;  or  if  the  ownersliip  of  the  iwheritance  depends  upon 
an  executory  devise;  or  if  a  remainder  is  a  contingent  remainder, 
so  that  the  party  cannot  be  named;  that  fact  must  also  be  stated 
in  the  complaint. 

Id.,  i  5,  mibd.  1  and  2,  and  }  7.  consolidated. 

§  1643.  Title    of    parties   may   be    tried. 

The  title  or  interest  of  the  plaintiff  in  the  property,  as  stated 
in  the  complaint,  may  be  controverted  by  the  answer.  The  title 
or  interest  of  any  defendant  in  the  property,  as  stated  in  the 
complaint,  may  also  be  controverted  by  his  answer,  or  the  answer 
of  any  other  defendant;  and  the  title  or  interest  of  any  defend- 
ant, as  stated  in  his  answer,  may  be  controverted  by  the  answer 
of  any  other  defendant.  A  defendant,  thus  controverting  the 
title  or  interest  of  a  co-defendant,  must  comply  with  section  521 
of  this  act.  The  issues,  joined  as  prescribed  in  this  section, 
must  be  tried  and  determined  in  the  action. 

2  R.  S.  320.  If  18  and  19  (2  Bdm.  329),  am'd.  See  If  521  and  1204, 
ante. 

§   1544.  Issues    of  fact   triable  by  Jvrr* 

An  issue  of  fact  joined  in  the  action  is  triable  by  a  jury. 
Unless  the  court  directs  the  issues  to  be  stated,  as  prescribed  in 
section  070  of  this  act,  the  issues  may  be  tried  upon  the 
pleadings. 
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f  1645.  IVlien  title  to  be  aMcertained  by  the  oonrt. 

Where  a  defendant  has  made  default  in  appearing  or  pleading, 
or  where  a  party  is  an  infant,  the  court  must  ascertain  the  rights, 
■hares,  and  interests  of  the  several  parties  in  the  property,  by 
a  reference  or  otherwise,  before  interlocutory  judgment  is  ren- 
dered in  the  action. 

2  B.  8.  820.  {  22  and  part  of  |  23,  am'd.    8m  Kale  M. 

S  164e.  Interlocutory  Judgment. 

The  interlocutory  Judgment  must  declare  what  is  the  right, 
share,  or  interest  of  each  party  in  the  property,  as  far  as  the 
same  has  been  ascertained,  and  must  determine  the  rights  of  the 
parties  therein.  Where  it  is  found,  by  the  verdict,  report,  or  de- 
cision, or  where  it  appears  to  the  court,  upon  an  application  for 
judgment  in  favor  of  the  plaintiff,  that  the  property,  or  any  part 
thereof,  is  so  circumstanced  that  a  partition  thereof  cannot  be 
made  without  great  prejudice  to  the  owners,  the  interlocutory 
judgment,  except  as  otherwise  expressly  prescribed  in  this  ar- 
ticle, must  direct  that  the  property,  or  the  part  thereof  which  is 
so  circumstanced,  be  sold  at  public  auction.  Otherwise,  an  in- 
terlocutory judgment  in  favor  of  the  plaintiff,  must  direct  that 
partition  be  made  between  the  parties,  according  to  their  re- 
spective rights,  shares,  and  interests. 

8m  Id..  SI  28.  24  and  81. 

I  1647.  Partial  partition  |  -when  made. 

Where  the  right,  share,  and  interest  of  a  party  has  been  as- 
certained and  determined,  and  the  rights,  shares,  or  Interests  of 
the  other  parties,  as  between  themselves,  remain  unascertained 
or  undetermined,  an  interlocutory  judgment  for  a  partition,  en- 
tered as  prescribed  in  the  last  section,  must  direct  a  partition,  as 
between  the  party  whose  share  has  been  so  determined  and  the 
other  parties  to  the  action.  Where  the  rights,  shares,  and  in- 
terests of  two  or  more  parties  have  been  thus  ascertained  and 
determined,  the  interlocutory  judgment  may  also  direct  the  par- 
tition among  them  of  a  part  of  the  property,  proportionate  to 
their  aggregate  shares.  In  either  case,  the  court  may.  from  time 
to  time,  as  the  other  rights,  shares,  and  interests  are  ascertained 
and  determined,  render  an  interlocutory  judgment,  directing  the 
partition,  in  like  manner,  of  the  remainder  of  the  property. 
Where  an  interlocutory  judgment  is  rendered,  in  a  case  specified 
in  this  section,  the  court  may  direct  the  action  to  be  severed,  and 
final  judgment  to  be  rendered,  with  respect  to  the  oortion  of  the 
property  set  apart  to  the  parties,  whose  rights,  shares,  and  inter- 
ests are  determined,  leaving  the  action  to  proceed  as  against  the 
other  parties,  with  respect  to  the  remainder  of  the  property;  and 
if  necessary,  the  court  may  direct  that  one  of  those  parties  be 
substituted  as  plaintiff. 

L.  1847,  cb.  480.   fi|  1.  2  (4  Edm.  618). 

I  1648.  Shares  may  be  set  off  In  eommon. 

Where  two  or  more  parties,  to  an  action  for  partition,  make  It 
appear  to  the  court,  that  they  desire  to  enjoy  their  shares  in 
common  with  each  other,  the  interlocutory  judgment  may,  in  the 
discretion  of  the  court,  direct  partition  to  be  so  made,  as  to  se^ 
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off  to  them  their  shares  of  the  real  property  partitioned,  withoat 
partition  as  between  themselves,  to  be  held  by  them  in  common. 

I*.   1847.  ch.  430,   I  4. 

1  1549.  Appointment  of  oomminaloners. 

Where  the  interlocutory  judgment,  in  an  action  for  partition, 
directs  a  partition,  it  must  designate  three  reputable  and  disin- 
terested freeholders  as  commissioners,  to  make  the  partition  so 
directed. 

2  B.  8.  321,  S  26  (2  Edm.  831). 

%  1550.  Con»mla«lonera  to  be  sworn,  ete. 

Elach  of  the  commissioners  must,  before  entering  npon  the  exe- 
cution of  his  duties,  subscribe  and  take  an  oath  before  an  officer 
apecified  in  section  842  of  this  act,  to  the  effect  that  he  will 
faithfully,  honestly  and  impartially  discharge  the  trust  reposed  in 
him.  Each  commissioner's  oath  must  be  filed  with  the  derk, 
before  he  enters  npon  the  execution  of  his  duties.  The  court 
may,  at  any  time,  remove  either  of  the  commissioners.  If  either 
of  them  dies,  resigns,  neglects  oi  refuses  to  serve,  or  is  removed, 
the  court  may,  from  time  to  time,  by  order,  appoint  another  per- 
son in  his  place. 

Id.,  U  20,  27.    See  S  1008,  post. 

I  1561.  Id.  I  "When  to  nuLke  partition. 

The  commissioners  must  forthwith  proceed  to  make  partition, 
as  directed  by  the  interlocutory  judgment,  nnless  it  appears  to 
them,  or  a  majority  of  them,  that  partition  thereof,  or  of  a  par- 
ticular loty  tract,  or  other  portion  thereof,  cannot  be  made,  without 
great  prejudice  to  the  owners;  in  which  case,  they  must  make  a 
written  report  of  that  fact  to  the  court. 

Id.,  }  28. 

I  16S2.  Partition  I  l&ovr  made. 

In  making  the  partition,  the  commfssioners  must  divide  the 
property  into  distinct  parcels,  and  allot  the  several  parcels  thereof 
to  the  respective  parties,  quality  and  quantity  being  relatively 
considered,  according  to  the  respective  rights  and  interests  of  the 
parties,  as  fixed  by  the  interlocutory  judgment.  They  must  desig- 
nate the  several  parcels  by  posts,  stones,  or  other  permanent 
monuments.  They  may  employ  a  surveyor,  with  the  necessary 
assistants,  to  aid  them  in  so  doing. 

Id..  S  2d. 

'i  1SS3.  Provision  where  there  is  a  particular  estate. 

Where  a  party  has  a  right  of  dower  in  the  property,  or  a 
part  thereof,  which  has  not  been  admeasured,  or  has  an  estate 
by  the  curtesy,  for  life  or  for  years,  in  an  undivided  share  of  the 
property,  the  commissioners  may  allot  to  that  party  his  or  her 
share  of  the  property,  without  reference  to  the  duration  of  the 
estate.  And  they  may  make  partition  of  the  share  so  allotted  to 
that  party,  among  the  parties,  who  are  entitled  to  the  remainder 
or  reversion  thereof,  to  b^  enjoyed  by  them  upon  the  determina- 
tion of  the  particular  estate,  where,  in  the  opinion  of  the  eaap- 
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missioners,  sach  a  partition  can  be  made  without  prejudice  to 
the  rights  of  the  parties. 

L.   1847,    ch.   430,    i  5   (4  Edm.   614),   am'd. 

{  1664.  Report  of  commlMMloitera. 

All  the  commissioners  must  meet  together  in  the  performance 
of  any  of  their  duties;  but  the  acts  of  a  majority  so  met  are 
valid.  They,  or  a  majority  of  them,  must  make  a  full  report  of 
their  proceedings,  under  their  hands,  specifying  therein  the  man- 
ner in  which  they  have  discharged  their  trust,  describing  the  prop- 
erty divided,  and  the  share  or  interest  in  a  share,  allott^  to 
each  party,  with  the  quantity,  courses,  and  distances,  or  other 
particular  description  of  each  share,  and  a  description  of  the 
posts,  stones,  or  other  monuments;  and  specifying  the  items 
of  their  charges.  Their  report  must  be  acknowledged  or  proved, 
and  certified,  in  like  manner  as  a  deed  to  be  recorded,  and  must 
be  filed  in  the  oflSce  of  the  clerk. 

2  R.   8.   822.   IS  30,   81,   83  (2  Edm.   381). 

S  1655.  Fees  anil  expenses. 

The  fees  and  expenses  of  the  commissioners,  including  the  ex- 
pense of  a  survey,  when  it  is  made,  must  be  taxed  under  tiie  direc- 
tion of  the  court;  and  the  amount  thereof  must  be  paid  by  the 
plaintiff,  and  allowed  as  part  of  his  costs. 

Id.,  S  82;  Smith  t.  Broadstreet.  6  Cow.  213. 

I  1566.  Conllrxnliiir  or  settlnir  aside  report. 

The  court  must  confirm  or  set  aside  the  report,  and  may,  if 
necessary,  appoint  new  commissioners,  who  must  proceed  as 
directed  in  this  article.  , 

Id.,   8  84,  am'd. 

i  1657.  Final  Jndirnient  on  report;  effect  thereof. 

Upon  the  confirmation,  by  the  court,  of  the  report  of  the  com- 
missioners making  partition,  final  judgment,  that  the  partition  bo 
firm  and  effectual  forever,  must  be  rendered,  which  is  binding 
and  conclusive  upon  the  following  persons: 

•  1.  The  Plaintiff;  each  defendant  upon  whom  the  summons  was 
oerved,  either  personally,  or  without  the  State,  or  by  publication, 
pursuant  to  an  order  obtained  for  that  purpose,  as  prescribed  in 
chapter  fifth  of  this  act;  and  the  legal  representatives  of  each 
party,  specified  in  this  subdivi^-ion.  Po  much  of  section  445  of  thig 
act,  as  requires  the  court  to  allow  a  defendant  to  defend  an  ac- 
tion, after  final  judgment,  does  not  apply  to  an  action  for  par- 
tition. 

2.  Each  person  claiming  from,  through,  or  under  such  a  party, 
by  title  accruing  after  the  filing  of  the  judgment-roll,  or  after 
the  filing,  in  the  proper  county  clerk's  office,  of  a  notice  of  the 
pendency  of  the  action,  as  prescribed  in  article  ninth  of  this  title. 

3.  Each  person,  not  in  being  when  the  interlocutory  judgment 
Is  rendered,  who,  by  the  happening  of  any  contingency,  becomes 
afterwards  entitled  to  a  beneficial  interest  attaching  to,  or  an 
estate  or  interest  in,  n  portion  of  the  property,  the  person  first 
entitled  to  which,  or  other  virtnnl  representative  whereof,  was  a 
party  specified  in  the  first  subdivision  of  this  section. 

But  this  section  does  not  apply  to  a  party,  whose  right  and 
interest  are  expressly  reserved  and  left  unaffected,  as  prescribed 
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in  section  1530  of  this  act,  or  to  a  person  claiming  from,  through, 
or  under  such  a  party.  , 
2  R.  S.  322.  f  S5,  am'a.     See  |  445,  ante,  and  {  185,  Co.  Proc. 

1  1658.  Jndffntent  muat   direct  delivery  of  poanesalon. 

The  final  judgment  must  also  direct  that  each  of  the  parties, 
who  is  entitled  to  possession  of  a  distinct  parcel  allotted  to  him, 
be  let  into  the  possession  thereof,  either  immediatei3%  or  after  the 
determination  of  the  particular  estate,  as  the  case  requires. 

See  I  1676,  poet. 

{  16S8.  Costs}  ho^r  a-warded.  Id.|  asalnat  vnkno^vn 
parties. 

The  final  judgment  for  the  partition  of  the  property,  must  also 
award,  that  each  defendant  pay  to  the  plaintiff  his  proportion  of 
the  plaintiflfs  costs,  including  the  extra  allowance.  The  sum  to 
be  paid  by  e»eh  ainst  be  fixed  by  the  court,  according  to  the  re- 
Bpectivs  righis  of  the  parties,  and  specified  in  the  judgment.  If  a 
defendant  is  unknown,  his  proportion  of  the  costs  must  be  fixed 
and  speciued  in  like  manner.  An  execution  against  an  unknown 
defendant  may  be  issued  to  collect  the  costs  awarded  against  him, 
as  if  he  was  named  in  the  judgment;  and  Ms  right,  share,  or 
interest  in  the  property  may  be  sold  by  virtue  thereof,  as  If  he 
was  named  in  the  execution. 

2  B.  S.,  I  72.   am'd. 

i  16G0.  Sale  of  property}  -when  directed. 

If  the  commissioners,  or  a  majority  of  them,  report  that  the 
property,  or  a  particular  lot,  tract,  or  other  portion  thereof,  is  so 
circumstanced,  that  a  partition  thereof  cannot  be  made,  without 
great  prejudice  to  the  owners  thereof,  the  court,  If  it  is  satisfied 
that  the  report  is  just  and  correct,  may  thereupon,  except  as  other- 
wise expressly  prescribed  in  this  article,  modify  the  interlocutory 
judgment,  or  render  a  supplemental  interlocutory  judgment,  re- 
citing the  facts,  and  directing  that  the  property,  or  the  distinct 
parcel  thereof  so  clrcumstancefl,  be  sold  by  a  referee,  designated 
in  the  judgment,  or  by  the  sheriff. 

Id..  H  87  and  81.    See  Rules  71  and  72. 

i  1661.  Reference  to  Inquire  as  to  creditors. 

Before  an  interlocutory  judgment  for  the  sale  of  real  property 
is  rendered,  in  an  action  for  partition,  the  court  must,  either 
with  or  without  application  by  a  party,  direct  a  reference,  to 
ascertain  whether  there  is  any  creditor,  not  a  party,  who  has  a 
lien  on  the  undivided  share  or  interest  of  any  party.  But  the 
court  may  direct  or  dispense  with  such  a  reference,  in  its  dis- 
cretion, where  a  party  produces  a  search,  certified  by  the  clerk,  or 
by  the  clerk  and  register,  as  the  case  requires,  of  the  county 
where  the  property  is  situated:  and  it  appears  therefrom,  and  by 
the  affidavits,  if  any,  produced  therewith,  that  there  is  no  such 
outstanding  lien. 
Id..  }  42,  as  am'd.  L.  1830.  ch.  320.  $  42. 

{  ISeS.  [Am*d,  1887.]    Duty  of  referee. 

Where  a  reference  is  directed,  as  prescribed  in  the  last  section, 
the  referee  must  cause  a  notice  to  be  published,  once  in  each 
week  for  bIx  suecessive  weeks,  in  such  newspaper  published  in 
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the  county  wherein  the  place  of  trial  is  designated,  as  shall  be 
designated  by  the  court  directing  said  reference,  and  also  In  a 
newspaper  published  in  each  county  whereiil  the  property  is 
situated,  requiring  each  person,  not  a  party  to  the  action,  who, 
at  the  date  of  the  order,  nad  a  lien  upon  any  undiyided  share  or 
interest  in  the  property,  to  appear  before  the  referee,  at  a  speci- 
fied place,  and  on  or  before  a  specified  day,  to  prove  his  lien,  and 
the  true  amount  due  or  to  become  due  to  .him  by  reason  thereof. 
The  referee  must  report  to  the  court,  with  all  convenient  speed, 
the  name  of  each  creditor,  whose  lien  is  satisfactorily  proved  be- 
fore him,  the  nature  and  extent  of  the  lien,  the  date  thereof,  and 
the  amount  due  or  to  become  due  thereupon. 

2  U.  S..  S  43;  U  Ititil,  ch.  086.     See  |  1578. 

i  1603.  Money  to  be  paid  into  court. 

If  it  appears  by  the  pleadings,  or  by  the  evidence  in  the  action, 
or  by  the  report,  that  there  was,  at  the  date  of  the  order,  any 
existing  lien  upon  the  share  or  interest  of  a  party  in  the  property, 
the  interlocutory  judgment,  directing  the  sale,  must  also  direct 
the  officer  making  it  to  pay  into  court  the  portion  of  the  money, 
arising  from  the  sale  of  the  share  or  interest  of  that  party,  after 
deducting  the  portion  of  the  costs  and  expenses  for  whicn  it  is 
liable.  , 

Id.,  S  M- 

{   10e4«  Application  for  moncT* 

Where  money  is  paid  into  court,  in  a  case  ppecified  in  the  last 

section,  the  party  may  apply  to  the  court  for  an  order  directing 

that  the  money,  or  such  part  thereof  as  he  claims,  be  paid  to 

him.    Upon  such  an  application,  he  must  produce  tne  following 

^  papers:  . 

1.  An  affidavit,  made  by  himself,  or,  if  a  sufficient  excuse  is 
shown,  by  his  agent  or  attorney,  stating  the  true  amount  actually 
due  on  each  incumbrance,  and  the  name  and  residence  of  the 
owner  of  the  incumbrance,  as  far  as  they  are  known,  or  can  be 
ascertained  with  due  diligence. 

2.  An  affidavit,  showing  service  of  a  notice  of  the  application 
upon  each  owner  of  an  incumbrance.  Service  of  the  notice, 
within  the  State,  must  be  personal,  or  by  leaving  it  at  the  own- 
er's residence,  with  some  person  of  suitable  nge  and  discretion,  at 
least  fourteen  days  previous  to  the  application.  Service,  without 
the  State,  if  personal,  must  be  made  at  least  twenty  days  pre- 
vious to  the  application.  If  the  owner  of  the  incumbrance  resides 
without  the  State,  and  the  place  of  his  abode  cannot  be  ascer- 
tained, with  reasonable  diligence,  notice  may  be  served  upon  him 
by  publishing  it  in  the  newspaper  printed  at  Albany,  in  which 
legal  notices  are  required  to  be  published,  once  in  each  week  for 
the  four  weeks  immediately  preceding  the  application. 

Upon  the  application,  the  court  must  make  such  an  erder  as 
justice  requires. 
Id.,  S§  45  and  46.    S^e.  also.  $8  R28  and  1016,  ante. 

i  166S.  PaynKcnt  of  Incambrances. 

When  the  whole  amount  of  the  unsatisfied  liens  upon  an  undi- 
vided share,  which  were  existing  at  the  date  of  the  order  of  ref- 
erence, has  been  ascertained,  the  court  must  order  the  portion  of 
tbQ  money  so  paid  into  court,  on  account  of  that  share,  to  b^  dis- 
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tribnted  amongr  the  creditors  having  the  liens,  according  to  the 
priority  of  each  of  them.  Where  the  incumbrancer  is  not  a  partj 
to  the  act  ion »  the  clerk  or  other  officer,  by  whom  a  lien  is  paid 
off,  must  procure  satisfaction  thereof  to  be  aclcnowledged  or 
proved,  us  required  by  law,  and  must  cause  the  incumbrance  to 
he  duly  Fatisfied  or  cancelled  of  record.  The  expense  of  so  doing 
mast  be  paid  out  of  the  porti3n  of  the  money  in  court,  belonging 
to  the  party,  by  whom  the  incumbrance  was  payable. 
2  B.  B.,  H  47  and  48.    Bee  i  1678,  post. 

§  XtS4Ul,  Oliver  parties  not  to  be  delayed. 

The  proceedings  to  ascertain  and  settle  the  liens  upon  an  undi- 
Tided  share,  as  prescribed  in  the  last  throe  sections,  shall  not 
affect  any  other  party  to  the  action,  or  delay  the  paymg  over  or 
Investing  of  money,  to  or  for  the  benefit  of  any  other  party,  upon 
whose  share  or  interest  in  the  property  there  does  not  appear  to 
be  any  existing  lien. 

I  1567.  Sale  of  dourer  Interest. 

Where  a  party  has  an  existing  right  of  dower  In  the  entire 
property  directed  to  be  sold,  at  the  time  when  an  interlocutory 
Judgment  for  a  sale  is  rendered  in  an  action  for  partition,  the 
court  must  consider  and  determine  whether  the  interests  of  all 
the  parties  require,  that  the  right  of  dower  should  be  excepted 
from  the  sale,  or  that  it  should  be  sold. 

Id..  S  60,  am'd.    See  |  1633.  ante. 

I  1568.  Purchaser  to  liold  the  property  free  thereflpom. 

If  a  sale  of  the  property,  including  the  right  of  dower,  it 
directed,  the  interest  of  the  party  entitled  to  the  right  of  dower 
shall  pass  thereby;  and  the  purchaser,  his  heirs  and  assigns,  shall 
hold  the  property  free  and  discharged  from  any  claim,  by  virtue 
of  that  right.  In  that  case,  the  dowross  is  entitled  to  receive, 
from  the  proceeds  of  the  sale  of  the  whole  property,  a  gross  sum, 
in  satisfaction  of  her  right  of  dower,  or  to  have  one-third  of  those 
proceeds  paid  into  court,  for  the  purpose  of  being  invested  for  her 
benefit,  as  prescribed  In  the  next  section  with  respect  to  the 
dow^ress  of  an  undivided  share. 

Id.,  i  51,  am'd. 

i  1S68.  GroM  anm  to  be  paid  to  or  invested  for  tenant  In 
Aovrer,  etc. 

A  party  to  an  action  for  partition,  who  has  a  right  of  dower,  or 
is  a  tenant  for  life,  or  for  years,  in  or  of  an  undivided  share  of  the 
property  sold,  is  entitled  to  receive,  from  the  proceeds  of  the 
sal«\  a  gross  sum,  to  be  fixed  according  to  the  principles  of  law 
apiilicable  to  annuities,  in  satisfaction  of  his  or  her  estate  or 
interest.  The  written  consent  of  the  party  to  receive  such  a 
gross  sum,  acknowledged  or  proved,  ond  certified,  in  like  manner 
as  a  deed  to  be  recorded,  must  be  filed,  at  the  time  of,  or  before, 
the  filing  of  the  report  of  snle:  otherwise,  the  court  must  direct 
that,  out  of  the  proceeds  of  the  sale,  which  belong  to  the  un- 
divided shure  to  which  the  ostnte  or  interest  attaches,  one-third, 
in  case  of  a  dowress,  and  in  any  other  case  arising  under  this 
section,  the  entire  proceeds,  or  snrh  a  proportion  thereof  as  fairly 
l^epresenta  the  interest  of  the  holder  of  the  particular  estate,  be 
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paid  into  court,  for  the  purpose  of  being  invested  for  his  or  her 
benefit. 
2  R.  8.,  11  62.  58,  and  64,  am'd.    See  2  T.  ft  G.  483;  alao,  {  1570,  post. 

S  1670.  tAm'd,  1892.]  Intercuts  of  o'vmera  of  future  e»tm,t9m 
to  be  protected. 

Where  it  appears,  that  a  party  to  the  action  has  an  inchoate 
right  of  dower,  or  any  other  future  right  or  estate,  vested  or 
contingent,  or  that  any  person  or  persons  not  in  being  who  may 
by  any  contingency  become  entitled  to  any  interest  or  estate,  ia 
the  property  sold,  the  court  must  fix  the  proportional  value  of  the 
right  or  estate,  according  to  the  principles  of  law  applicable  to 
annuities  and  survivorships,  or  set  aside  so  much  of  the  proceeds 
of  sale  to  which  the  contingency  attaches,  and  must  direct  that 
proportion  of  the  proceeds  of  the  sale  to  be  invested,  secured  or 
paid  over,  in  such  a  manner  as  it  deems  calculated  to  protect  the 
rights  and  interests  of  the  parties. 

L.  1840,  ch.  177,  {  1  (4  Edm.  611),  am'd;  L.  1882.  ch.  681. 

f  1671.  Married  woman  may  release  liev  interest. 

A  married  woman  may  release  to  her  husband  her  inchoate 
right  of  dower,  in  the  property  directed  to  be  sold,  by  a  written 
instrument,  duly  acknowledged  by  her  and  certified,  as  required 
by  law  with  respect  to  the  acknowledgment  or  a  conveyance  to 
bar  her  dower;  which  must  be  filed  with  the  clerk.  Thereupon, 
the  share  of  the  proc^ds  of  the  sale,  arising  from  her  contingent 
interest,  must  be  paid  to  her  husband. 
Id.,  9  2. 

1  1672.  Unknown  owners. 

If  a  person,  entitled  to  an  estate  or  interest  in  the  property  sold, 
is  made  a  party  as  an  unknown  defendant,  the  court  must  provide 
for  the  protection  of  his  rights,  as  far  as  may  be,  as  if  he  was 
known  .md  had  appeared. 

2  R.  S.  326.  I  66  (2  Edm.  886).     See,  alto,  H  1641  and  1667,  nibd.  1,  ante. 

S  1673.  Sale  I  ternts  of  credit  thereupon. 

The  court  must,  in  the  interlocutory  judgment  for  a  sale,  direct 
the  terms  of  credit  which  may  be  allowed  for  any  portion  of  the 
nurchase-money,  of  which  it  thinks  proper  to  direct  the  invest- 
mcnt,  and  for  any  portion  of  the  purchase-money,  which  is  re- 
quired to  be  invested  for  the  benefit  of  a  person,  as  prescribed  in 
this  article. 

Id.,  I  38. 

i  1674.  Credit;  liow^  secured. 

The  portion  of  the  purchase-money,  for  which  credit  Is  so  al- 
lowed, must  always  be  secured  at  interest,  by  a  mortgage  upon 
the  property  sold,  with  a  bond  of  the  purchaser;  and  by  such  ad* 
ditional  security,  if  any,  as  the  court  prescribes. 

Id..   I  89. 

i  1675.  Separate  securities. 

The  officer  making  the  sale  may  take  separate  mortgages  and 
other  securities  in  the  name  of  the  county  treasurer  of  the  countj 
in  which  the  property  is  situated,  for  such  convenient  portioni 
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of  the  purchase-money,  as  are  directed  by  the  conrt  to  be  in- 
Tested;  and  in  the  name  of  the  owner,  for  the  share  of  any 
known  owner  of  full  age,  who  desires  to  have  it  inrested. 

2  B.  S.  826,  {  40,  am'd.    See  {  746,  ante. 

{  1676.  Report  of  iia.le. 

Immediately  after  completing  the  sale,  the  officer  making  it 
mnst  file  with  the  clerk  his  report  thereof  under  oath,  containing 
a  description  of  each  parcel  sold,  the  name  of  the  purchaser 
thereof,  and  the  price  at  which  it  was  sold. 

Id.,    I   69. 

I  1677.  Final  |adirinei&t|  fffeet  thereof. 

If  the  sale  is  confirmed  by  the  court,  a  final  judgment  must  be 
entered,  confirming  it  accordingly;  directing  the  officer  making 
it  to  execute  the  proper  conveyances,  and  take  the  proper  securi- 
ties pursuant  to  the  sale;  and  also  directing  concerning  the  ap- 
plication of  the  proceeds  of  the  sale.  Such  a  final  judgment  is 
binding  and  conclusive  upon  the  same  persons,  upon  whom  a 
final  judgment  for  partition  is  made  binding  and  conclusive  by 
section  1557  of  this  act;  and  it  effectually  bars  each  of  those  per- 
sons, who  is  not  a  purchaser  at  the  sale,  from  all  right,  title  and 
interest  in  the  property  sold. 

Id.,  II  <I0,  61a  and  61b,  am'd.    See  |  1667,  ante. 

I  1678.  [Aa&'dy  1888.]  Id.|  effect  thereof  upon  Incvm- 
br»Bcers. 

Such  a  finrl  judgment  is  also  a  bar  against  each  person,  not  a 
party,  who  has,  at  the  time  when  it  is  rendered,  a  general  lien 
by  judgment  or  decree  on  the  undivided  share  or  interest  of  a 
party,  if  notice  was  given  to  appear  before  the  referee,  and  make 
proof  of  liens,  as  prescribed  in  section  1562  of  this  act,  and  also 
against  each  person  made  a  party,  who  then  has  a  specific  lien 
on  any  such  undivided  share  or  interest;  but  a  person  having 
any  such  specific  lien  appearing  of  r«»cortl  at  the  time  of  the  filing 
of  the  notice  of  the  pendency  of  the  action,  who  is  not  made  a 
party,  is  not  affected  by  such  judgment. 

Id.,  I  61b;  L.  1880,  ch.  820,  |  46.    See  {f  1661  a2A  1562,  ante. 

I   1670.  Coat*   and   expenses)  ho'w   paid. 

Where  final  judgment,  confirming  a  sale,  is  rendered,  the  costs 
of  each  party  to  the  action,  and  the  expenses  of  the  sale,  includ- 
ing the  officer's  fees,  must  be  deducted  from  the  proceeds  of  the 
sale,  and  each  party's  costs  must  be  paid  to  his  attorney.  But  the 
court  may,  in  its  discretion,  direct  that  the  costs  and  expenses  of 
any  trial,  reference,  or  other  proceeding  in  the  action,  be  paid  out 
of  the  share  of  any  party  in  the  proceeds,  or  may  render  judgment 
against  any  party  therefor.  Whore  a  proportion  of  the  proceeds 
is  to  be  paid  to,  or  invested  for  the  benefit  of  any  person,  as  pre- 
Fcribed  in  any  provision  of  tlfis  article,  the  amount  thereof  must 
l»e  determined  by  the  residue  of  the  entire  proceeds,  remaining 
after  deducting  the  costs  and  expenses  chargeable  against  them. 

Id.,  II  62  and  72,  am'd. 

1R80.   [Am'd,  1908.]    Dlstrlbiitlon  of  proceeds  |  duties  of 
cer  makinir  sale. 

The  proceeds  of  a  sale,  after  deducting  therefrom  the  costs 
and  expenses  chargeable  against  them,  must  be  immediately 
awarded  to  the  parties  whose  rights  and  interests  have  been  sold, 
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in  proportion  thereto.  The  sum  chargeable  upon  any  share  to 
satisfy  a  lien  thereon,  must  be  paid  to  the  creditor,  or  retained, 
subject  to  the  order  of  the  court;  and  the  remainder,  except  as 
otherwise  prescribed  in  this  article,  must  be  paid  by  the  officer 
making  the  sale,  to  the  party  owning  the  share,  or  his  legal  repre- 
sentatives or  into  court  for  his  use.  Within  sixty  days  after  the 
entry  of  final  judgment,  unless  such  time  be  extended  by  an  order 
of  the  court  entered  in  the  office  of  the  clerk  wit^lin  said  sixty 
days,  the  officer  making  the  sale  must  file  with  the  clerk  his  re- 
port under  oath  of  the  disposition  of  the  proceeds  of  the  sale, 
accompanied  by  the  vouchers  of  the  persons  to  whom  payments 
were  ordered  to  be  made. 
6  R.   S.  32C,   S  C3.   Am'd,  L.   1008,   ch.   394.      In  effect  Sept.   1.  1906. 

§   1581.   [Am'd,  1802,  1807.]    Shares  of  infanta. 

Where  a  party  entitled  to  receive  a  portion  of  the  proceeds  is 
an  infant,  the  court  may  direct  it  to  be  invested  in  permanent 
securities  in  the  name  and  for  the  benefit  of  the  infant,  or  it  may 
direct  it  to  be  paid  over  to  the  general  guardian  of  the  said  infant 
when  the  guardian  shall  have  executed  to  such  infant  a  bond 
with  two  sureties  which  shall  be  approved  by  the  court;  or,  it 
any  of  the  moneys  arising  from  the  proceeds  of  such  sale  shall 
have  been  paid  to  the  county  treasurer,  and  on  due  proof  that  such 
money  has  remained  uninvested  in  permanent  securities  for  the 
space  of  three  months,  may  direct  the  same  to  be  paid  to  the 
general  guardian  of  such  infant  upon  his  giving  an  undertaking 
in  an  amount  and  with  securities  satisfactory  to  the  court  for 
the  faithful  execution  of  hia  trust.  In  the  case  of  an  infant 
residing  without  the  state,  and  having  in  the  state  or  country 
where  he  or  she  resides  a  general  guardian  or  person  duly  ap- 
pointed under  the  laws  of  such  state  or  country,  to  the  control 
and  entitled,  by  the  laws  of  such  state  or  country,  to  the  custody 
of  the  money  of  such  infant,  the  court,  upon  satisfactory  proof 
of  such  facts  and  of  the  sufficiency  of  the  bond  or  security  given 
by  such  general  guardian  or  person  in  such  state  or  country  by 
the  certificate  of  a  judge  of  a  court  of  record  of  such  state  or 
country,  or  otherwise,  may  direct  that  the  portion  of  snch  infant 
arising  upon  such  sale  shall  be  paid  over  to  such  general  guardian 
or  person. 

L.   1892,   ch.   668;   L.   1S9T,  ch.   602.     In  effect  Sept.   1,   1897. 

S  1582.  [Am*d,  1803.]  Id.)  of  unknown  and  absent 
owners. 

Where  a  person  has  been  made  a  defendant  as  an  unknown 
person,  or  where  the  name  of  a  defendant  is  unknown,  or  where 
the  summons  has  been  served  upon  a  defendant  without  the  state, 
or  by  publication,  and  he  has  not  appeared  in  the  action,  the 
court  must  direct  his  portion  to  be  invested  in  permanent  secu- 
rities, at  interest,  for  his  benefit,  until  claimed  by  him  or  his 
legal  representatives,  but  after  the  lafise  of  twenty-five  years  from 
the  time  of  the  payment  into  court,  or  to  the  treasurer  of  any 
county,  of  any  portion  of  the  proceeds  of  the  sale  of  real  property, 
for  unknown  heirs,  heretofore  or  hereafter  to  be  made  in  any 
action  of  partition,  without  any  claim  therefor  having  been  made 
by  any  person  entitled  thereto,  nnd  upon  there  being  made  and 
presented  to  the  court,  at  a  special  term  thereof,  proof,  by  peti- 
tion or  otherwise,  showing  to  the  satisfaction  of  the  court  that 
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due  inqniry  for  such  uukuown  heirs,  or  their  representatives,  has 
been  made  and  that  the>  euuuot  be  lound,  and  that  no  claim  has 
been  made  tor  suen  pm-iiuu  oi  ^aia  proceeab  by  any  person  entitled 
tberoto,  proceeiimgs  shaii  thereupon  be  taken  in  said  court,  and 
an  investigation  had  therein  as  to  the  heirship,  death  or  where- 
abouts of  such  unknown  heirs  or  their  representatives,  and  as  to 
the  known  heirs  of  the  ancestor  of  such  unknown  heirs,  the  next 
of  kin,  representatives  and  distributees  of  such  known  heirs,  and 
as  to  all  persons  interested  in  such  proceeds,  and  their  respective 
interests  therein,  and  the  said  court  shall,  by  an  order  made  in 
the  action,  direct  that  a  notice  entitled  in  the  action  and  signed  by 
the  petitioner,  or  his  attorney,  and  directed  to  such  unknown 
heirs  or  their  representatives,  and  to  known  heirs,  their  next  of 
kin,  representatives  or  distributees,  and  all  persons  interested  in 
snch  proceeds,  be  served  upon  them  by  the  publication  thereof, 
the  same  to  be  published  once  in  each  week  for  six  successive 
weeks  in  a  newspaper  published  in  the  county  where  the  action 
was  brought,  and  in  such  other  newspapers  as  the  court  may 
direct,  ordering  and  requiring  such  unknown  heirs,  or  their  repre- 
Bf'ntatives,  and  all  known  heirs,  their  next  of  kin,  or  repre- 
sentatives, and  all  persons  interested  in  such  proceeds,  and  each 
of  them  to  be  and  appear  in  said  court  at  a  special  term  thereof, 
at  a  time  and  place  to  be  specified  in  said  order  and  notice,  and 
at  least  six  weeks  from  the  date  of  the  first  publication  of  such 
notice,  to  then  and  there  establish  their  heirship  and  identity, 
kinship  and  interest,  and  submit  any  proof,  as  to  snch  unknown 
heirs,  or  their  representntives,  and  the  known  heirs,  their  next 
of  kin,  representatives  or  rlistribntees,  and  all  persons  inter- 
ested and  their  interest  in  pu<'h  proceeds,  they  may  desire,  and 
that  in  case  of  their  default  in  so  doing,  that  the  said  proceeds 
will  be  distributed  and  paid  over  to  the  known  heirs  of  the  an- 
cestor from  whom  snch  unknown  heirs  derived  title  thereto,  and 
to  their  heirs,  next  of  kin,  reprepcntatives,  distributees  and  as- 
signs, and  that  they  and  enoh  of  them  shall  thereafter  be  forever 
barred  of  and  from  all  and  evory  cause  or  causes  of  action  for 
such  proceeds,  or  on  account  thereof,  or  growing  out  of  the  dis- 
tribution thereof,  and  of  and  from  all  right,  title,  claim  and 
interest  in  and  to  snch  proceeds,  and  shall  be  deemed  to  have 
surrendered  all  right,  claim  and  interest  in  and  to  such  proceeds. 
Tbe  order  must  contain  a  direction  that  a  copy  of  the  notice 
must  be  served  on  each  of  the  persons  named  in  the  order,  if 
within  the  state,  in  the  manner  prescribed  for  the  service  of  a 
summons  on  a  defendant  ?n  an  action  in  the  snoreme  court,  at 
least  twenty  days  before  the  time  specified  in  the  notice.  The 
publication  of  such  notice,  as  required  by  said  order,  is  hereby 
made  and  shall  be  deemed  and  taken  for  all  purposes  to  be  due 
and  complete  service  upon  each  and  every  of  such  unknown  heirs 
or  their  representatives,  and  the  known  heirs,  their  next  of  kin, 
and  representatives,  and  all  persons  interested  in  such  proceeds, 
of  due  notice  of  the  nroceedings  to  distribute  and  pay  out  such 
proceeds,  and  shall  be  conclusive  noon  each  and  all  of  them. 
Proof  of  snch  personal  service  msv  be  made  by  the  afl5davit  of 
the  person  making  the  same,  and  proof  of  the  nuWication  of 
mch  notice  may  be  made  by  affidavit  of  t^e  publisher  of  sock 
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yaper  or  papers.  At  the  time  and  place  specified  in  the  said 
ui'uer  and  notice,  such  unknown  heun  or  tneir  representatives, 
and  all  known  heirs,  their  next  of  Kin,  represeutauves  or  Ola- 
tributees,  deyisees,  and  ail  persons  interested  in  such  proceeds, 
shall  appear  in  court,  in  person  or  by  attorney,  and  make  proof 
establishing  their  heirship  and  identity',  kinship  and  interest  in 
such  proceeds,  and  upon  proof  being  made  to  tne  satisfaction  of 
the  court  of  the  heirship  and  identity  of  the  unknown  heirs,  the 
proceeding  for  distribution  shall  be  dismissed.  And  if  such  un- 
known hoirs  or  their  representatives,  do  not  so  appear  in  court  at 
the  time  and  place  specified  in  such  notice  and  order,  to  establish 
their  heirship  and  identity,  kinship  or  interest,  they  and  each  of 
them,  and  every  person  claiming  under  or  through  them,  shall 
thereafter  be  forever  barred  of  and  from  all  and  every  cause  or 
causes  of  action  for  such  proceeds,  or  on  account  thereof,  vr  grow- 
ing out  of  the  distribution  of  such  proceeds,  and  of  and  from  all 
right,  title,  claim  and  interest  in  and  to  such  proceeds,  and  shaU 
be  deemed  to  have  surrendered  all  right,  claim  and  interest  in 
and  to  such  proceeds.  And  upon  proofs  being  made  of  such  pub- 
lication, and  showing  to  the  satisfaction  of  the  court  that  such 
unknown  heirs  or  their  representatives  can  not  be  found,  or  are 
dead,  the  snid  court  shall  have  power  to  decree  accordingly,  and 
to  decree  that  the  share  or  interest  of  such  unknown  heirs  in 
such  real  property  was  vested,  at  the  time  of  such  sale,  in  the 
known  heirs  of  the  ancestor  from  whom  such  unknown  heirs  de- 
rive<l  title  thereto,  and  to  decree  that  the  unclaimed  portion 
of  such  proceeds  was  vested  at  the  time  of  such  payment  in  such 
iknown  heirs,  and  that  such  heirs,  their  heirs,  next  of  kin,  repre- 
sentatives, distributees,  devisees  and  assigns,  are  entitled  thereto; 
and  the  said  court  shall  make  an  order  in  such  action,  directing 
the  payment  to  them,  or  their  assigns,  of  the  respective  shares 
or  portions  of,  or  interest  in  such  proceeds  to  which  they  aie 
entitled;  and  which  order  shall  be  entered  in  the  oflSce  of  the 
clerk  of  the  county  where  the  original  action  was  brought,  and 
after  having  been  so  entered  for  three  months,  shall  be  con- 
clusive evidence  of  the  regularity  of  the  proceedings  upon  which 
it  is  based,  and  of  all  the  facts  set  forth  therein;  and,  upon  serving 
upon  the  county  treasurer  a  certified  copy  of  such  order,  the 
treasurer  shall  so  pay  over  and  distribute  such  proceeds,  after  de- 
ducting his  lawful  commissions,  and  shall  thereupon  be  ex- 
empt from  all  liability  on  account  thereof;  and  if  any  such  pro- 
ceeds rihall  hffve  been  paid  over  by  any  county  treasurer  to  the 
treasurer  of  the  state  of  New  York,  under  the  provisions  of  sec- 
tion seven  hundred  and  fifty-three  of  this  act.  due  notice  of  said 
nnplications  and  proceedings  shall  be  given  to  the  comptroller  of 
the  state  of  New  York,  and  the  said  proceeds  shall  be  paid  out 
by  the  treasurer  of  the  state  of  New  York,  as  provided  by  sec- 
tions seven  hundred  and  fifty-one  and  seven  hundred  and  fifty- 
three  of  this  act,  and  upon  such  payment  he  shall  thereupon  be 
exempt  from  all  liability  on  account  thereof, 
L.  IIN.  oh.  908. 
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{  1683    Id.  I  of  tenantii  of  partic«aar  •state*. 

Where  a  portion  of  the  proceeds  representing  an  nadivlded 
share  or  iiiteieHti  ib  invested  for  the  benefit  of  a  tenant  for  me» 
«r  for  years,  or  of  a  widow,  as  prescribed  in  the  foregoing  pro- 
visions of  this  article,  the  court  must  cause  it  to  be  invested  in 
permanent  securities,  at  interest,  and  the  interest  to  be  paid, 
from  time  to  time  as  it  accrues,  to  the  person  for  whose  benefit 
it  is  invested,  while  his  or  her  right  coDtinuee, 
2 B. 8. 196,10(1, »m'd.    8«ellM&,aate. 

I  1684.  Court  may  veawlre  aeeurlty  to  vefmmd. 

The  court  may,  in  its  discretion,  require  any  person,  before  he 
receives  his  portion  of  the  proceeds  of  the  sale,  to  give  such  se- 
curity as  it  directs,  to  the  people,  or  to  such  parties  or  other  per- 
sons, as  it  prescribes,  to  refund  the  same,  or  a  portion  thereof, 
with  interest,  if  it  thereafter  appears  that  he  was  not  entitled 
thereto. 
U..  1 67,  am'd. 


I  168S.  Seeurlty  to  be  taken  In  name  of  county  treaancer* 

A  security  taken  under  any  provision  of  this  article,  except 
as  otherwise  8i>ecially  prescribed  therein,  must  be  taken  in  the 
name  and  oflSclal  title  of  the  connty  treasurer  of  the  comity  in 
which  the  property  sold  is  situated.  He,  and  his  successors  in 
offioe,  must  hold  the  same  for  the  nse  and  benefit  of  tiie  persotuB 
interested,  subject  to  the  order  of  the  court. 
Id..feB,uii'dbyL.1848,di.2n,fl(4Min.m).  Bee  1745, a 
la  8M6 
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S  1686.  Action  thereupon. 

The  court  may  in  its  discretion,  and  upon  sach  terms  and  condi- 
tions as  ^Btice  reqalres,  make  an  order,  allowing  a  person  inter- 
ested in  a  security  specified  in  the  last  section,  to  maintain  an 
action  tliereupon  in  the  name  ot  the  county  treasurer. 

a  R.  8.  826,  i  71.  am'd.    See  ||  745-754,  ante. 

i  1687.  Compenjwtloit  to  e«iutllse  pavtltiom. 

Where  it  appears  that  partition  cannot  be  made  equal  between 
the  parties,  fi^cording  to  their  respectlre  rights,  without  prejudice 
to  the  rights  or  interests  of  some  of  them,  the  final  judgment 
may  award  compeination  to  be  maide  by  one  party  to  another  for 
equality  of  partition.  But  compensation  cannot  be  so  awarded 
against  a  party  who  is  unknown,  or  whose  name  is  unknown. 
Nor  can  it  be  awarded  against  an  infant,  unless  it  appears,  that 
he  has  personal  property  sufficient  to  pay  it,  and  that  his  in- 
tecests  will  be  promoted  thereby. 

f  1688.  Proceedings  on  death  of  parties. 

If,  Upon  the  death  of  one  of  two  or  more  plaintiffs,  or  one  of 
two  or  more  defendants,  in  an  action  for  partition,  the  interest 
of  the  decedent  in  the  property  passed  to  a  person,  not  a  party 
to  llie  action,  the  latter  may  be  made  defendant  by  the  order  of 
the  court;  and  a  supplemental  summons  may  be  issued,  to  bring 
him  in  accordingly. 

2  VL  B.  887,  ff  •  and  7  (2  Bdm.  «tt,  408). 

1  1580.  ]|ent«»  e«e,»  may  >e  adjusted. 

Nothing  contained  in  this  article  prevents  the  court  from  ad- 
justing, in  the  interlocutory  or  final  judgment,  or  otherwise,  as 
the  case  requires,  the  rights  of  one  or  more  of  the  parties,  as 
against  any  other  party  or  parties,  by  reason  of  the  receipt,  by 
the  latter,  of  more  than  his  or  their  proper  proportion  of  the  rents 
or  profits  of  a  share,  or  part  of  a  snare. 

f  1600.  [Am'd,  18ll6y  1906.1  Partition  by  grnardlan  of 
infant,  committee  of  Innaticy  etc. 

Where  an  infant,  idiot,  lunatic,  or  habitual  drunkard,  holds 
real  property,  in  joint  tenancy  or  in  common,  the  general  guard- 
ian of  the  iulaut,  or  the  committee  of  the  idiot,  lunatic,  ur 
habitual  drunkard,  may  apply  to  the  supremo  court  or  to  the 
county  court  of  the  county,  wherein  the  real  property  is  situated, 
for  authority  to  agree  to  a  partition  of  the  real  property.  Where 
such  application  aflfects  the  interests  of  an  incompetent  person 
who  has  been  committed  to  a  state  institution,  and  is  an  inmate 
thereof,  notice  of  such  application  must  be  given  to  the  superin- 
tendent, acting  superintendent,  or  state  officer  having  special 
Jurisdiction  over  the  institution  where  the  incompetent  person 
IS  confined. 

2  R.  S.  3S0,  831,  SS  86  and  89  (2  Edm.  841);  L.  1905,  ch.  181.  In  effect 
Sept.  1,  1906. 

I  1681.  Contents  of  petition. 

Such  an  application  must  be  by  a  petition,  which  must  describe 
the  real  property  proposed  and  to  be  partitioned;  must  state  the 
rights  and  interests  of  the  several  owners  thereof;  must  specify 
the  particular  partition  proposed  to  be  made;  and  must  be  verified 

3MU 
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by  affidayit.    The  court  may  order  notice  of  the  application  to  be 
given  to  snch  persons  as  it  thinks  proper. 
Id.,   i  87. 

i  1592.  [Am'd,   1886.]    Court   may    antliorlae    partition. 

If,  after  due  inquiry  into  the  merits  of  the  application,  by  a 
reference  or  otherwise,  the  court  is  of  the  opinion  that  the 
interests  of  the  infant,  or  of  the  idiot,  lunatic,  or  habitual 
drunkard  will  be  promoted  by  the  partition,  it  may  make  an 
order  authorizing  the  petitioner  to  agree  to  the  partition  pro- 
posed, and  in  the  name  of  the  infant,  or  of  the  idiot,  lunatic,  or 
habitual  drunkard,  to  execute  releases  of  his  right  and  Interest 
in  and  to  that  part  of  the  property  which  falls  to  the  shares  of 
the  other  joint-tenants  or  tenants  in  common.  The  court  may. 
in  its  discretion,  for  the  furtherance  of  the  interests  of  said 
infant,  idiot,  lunatic,  or  habitual  drunkard,  direct  partition  to 
be  so  made  as  to  set  off  to  him  or  them  his  or  their  share  in 
common  with  any  of  the  other  owners,  provided  the  consent  in 
writing  thereto  of  such  owners  shall  be  first  obtained. 
2  R.  S.  380,  331,  iS  87  and  90;  L.  1886,  ch.  206. 

I  1683.  fiffect  of  releases. 

ReleasM  so  executed  have  the  same  validity  and  effect,  as 
if  they  were  executed  by  the  person  in  whose  behalf  thej^  are 
executed,  and  as  if  the  infant  was  of  full  age,  or  the  idiot, 
lunatic,  or  habitual  drunkard  was  of  sound  mind,  and  competent 
to  manage  his  affairs. 
Id..  91  88a  and  9k,  am'd. 

9  1«>4.  When  tUm  State  l»  taterested. 

The  people  of  the  State  may  be  made  a  party  defendant  to 
an  action  for  the  partition  of  real  property,  in  the  same  manner 
as  a  private  person.  In  such  a  case,  the  summons  must  be 
served  upon  the  attorney  general,  who  must  appear  in  behalf 
of  the  people. 
Id.,   il  92  and  98,   am'd. 

I  1595.  Exemplified  copy  of  Jadflrment  may  be  recorded. 

An    exemplified    copy    of    the   pudgment-roU,    or    of    the    final 
judgment,  in  an   action  for  partition,   may   be  recorded,  in  the 
office   for   recording  deeds,   in   each    county   in   which   any   real 
property  affected  thereby  is  situated. 
L.  1846,  eh.  182,  {  2  (4  Bdm.  438). 

as7 
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ARTICUaS  THIRD. 

Action  for  dower. 

e.  1606.  LimlUtlon  of  action  for  dower. 
159T.  Against  whom   action   to  be   brought. 

1608.  WiM  maj  be  Joined  aa  defendants. 

1098.  Id.;  where  defendants  ciaim  in  seTeraltf. 

1600.  Damages  may  be  recorered;  how  estimated. 

1601.  Id.;  in  action  against  alienee  of  hosband. 

1602.  Id.;  where  sSTeral  iiarcels,  etc. 

1603.  Id.;  against  hel^s,  etc..  aliening  land. 

1604.  Action  barred  by  assignment  of  dower. 

1606.  GoIIuslTe  recovery  not  to  prejudice  infant. 
1600.  Complaint. 

1607.  Interlocutory  Judgment  for  admeasurement. 

1606.  Oath  of  commissioners,  etc.;  removal;  fllllBg  TScancjr. 

1609.  Dower,  bow  administered. 
\610.  Report  thereupon. 

1611.  Setting  aside  report. 

1612.  Fees  and  expenses. 

1613.  Final  Judgment. 

1614.  Plaintiff  may  recover  sum  awarded;  court  may  modify  JndgnMrtk 
1616.  Junior   incumbrancers;   not  affected  by   admeasurement. 
1616.  Appeal  not  to  stay  execution.  If  undertaking  is  given. 
-Plaintiff ^ 


1617.  Plaintiff  may  consent  to  receive  a 
161S.  Defendant  mav  consent  to  pay  " 

1619.  Interlocutory  Judgment  for  salOc 

1620.  Id.;  directing  a  part  to  be  laid  off. 

1621.  Liens  to  be  ascertained. 

1622.  Id.;  payment  of;  or  sale  subject  to. 

1623.  Report  of  aale. 

1624.  Final  Judgment  thereon. 

1626.  Certain  provisions  of  article  second  made  appHeable. 

I  1696.  [Am'd,  1882.]    Umltatlon  of  aetloii  for  dower. 

An  action  for  dower  must  be  commenced  by  a  widow,  withla 
twenty  years  after  the  death  of  her  husband;  but  if  she  is,  at 
the  time  of  his  death,  either: 

1.  Within  the  age  of  twenty-one  years;  or 

2.  Insane;  or 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution  upon  con- 
Tiction  of  a  criminal  offence,  for  a  term  less  than  for  life; 

The  time  of  such  a  disability  is  not  a  part  of  the  time  limited 
by  this  section.  And  if  at  any  time,  before  such  claim  of  dower 
has  become  barred  by  the  above  lapse  of  twenty  years,  the  owner 
or  owners  of  the  lands  subject  to  such  dower,  being  in  possession, 
shall  have  recognized  such  claim  of  dower  by  any  statement 
contained  in  a  writing  under  seal,  subscribed  and  acknowledged 
in  the  manner  entitling  a  deed  of  real  estate  to  be  recorded,  or 
if  by  any  judgment  or  decree  of  a  court  of  record  within  the 
same  time  and  concerning  the  lands  in  question,  wherein  such 
owner  or  owners  were  parties,  such  right  of  dower  shall  have 
been  distinctly  recognized  as  a  subsisting  claim  against  said 
lands,  the  time  after  the  death  of  her  husband,  and  previous 
to  such  acknowledgment  in  writitig  or  such  recognition  by 
judgment  or  decree,  is  not  a  part  of  the  time  limited  by  this 
section. 

1  B.  S.  742,  f  18  a  Bdm.  688). 

I  1S07.  Affalnst  vrhom  aetion  to  be  brovsrl&t* 
Where  the  property.  In  which  dower  is  claimed.  Is  actually 
occupied,  the  occupant  thereof  must  be  made  defendant  in  the 
action.    Where  it  is  not  so  occupied,  the  action  must  be  brooglit 


c.  14, 1. 1,  a.  8  FOR  DOWER  §§  1508-1608 

airainst  some  person  exercising  acts  of  ownership  thereupon,  or 
ctaimiDg  title  thereto,  or  an  mterest  tnerein,  at  the  time  of  th« 
commencement  of  the  action.' 
See  i  1C02,  ante. 

S  1G08.  TITbo  Buiy  be  Joined  an  a^fewk^Lmuttu 
In  either  of  the  cases  specified  in  the  last  section,  any  other 
person,  claiming  title  to,  or  the  right  to  the  possession  of,  the 
real  property  in  which  dower  is  claimed,  may  be  joined  oa  de* 
f endant  in  the  action. 
See  H  4D2,  1C03.  «nte. 

I  1600.  Id. I  wl&ere  defendAnts  clalnt  in.  veT-eraltT* 
In  an  action  to  recover  dower,  in  a  distinct  parcel  of  real 
property  of  which  the  plaintiff's  nusband  died  seized,  or  in  all 
the  real  property  which  he  aliened  by  one  conveyance,  all  the 
persons  in  possession  of,  or  claiming  title  to,  the  property,  or 
any  part  thereof,  may  be  made  defendants,  although  they 
possess  or  claim  title  to  different  portions  thereof  in  severalty. 

}  lOOO.  Damaffes  may  be  recovered}  bovr  estimated. 

Where   a   widow   recovers,   in   an   action   therefor,    dower  In 

groperty,  of  which  her  hosband  died  seized,  she  may  also  ivoover, 
1  the  same  action,  damages  for  withholding  her  dower,  to  the 
amount  of  one-third  of  the  annual  value  of  the  mesne  profits  of 
the  property,  with  interest;  to  be  computed,  where  the  action  is 
against  the  heir,  from  her  husband's  death,  or,  where  it  is 
against  any  other  person,  from  the  time  when  she  demanded 
her  dower  of  the  defendant;  and  in  each  case,  to  the  time  of 
the  trial,  or  application  for  judgment,  as  the  case  may  be;  but 
not  exceeding  six  years  in  the  whole.  The  damages  shall  not 
include  any  tiling  for  the  use  of  permanent  improYements,  made 
after  the  death  of  the  husband. 
1  R.  B.  742.  Sf  19,  20  and  21  a  E^m.  604). 

f  1601.  Id.  I  In  notion  nffainst  alienee  of  bnsband. 

Where  a  widow  Recovers  dower,  in  a  case  not  specified  in  tb« 
last  section,  she  may  also  recover,  in  the  same  action,  damages 
for  withholding  her  dower,  to  be  computed  from  the  commence* 
ment  of  the  action;  but  they  shall  not  include  any  thing  for  the 
use  of  permanent  improvements,  made  since  the  property  was 
aliened  by  her  husband.  In  all  other  respects,  the  same  must 
be  computed  as  prescribed  in  the  last  section. 

f  1008.  Id.f  vrbere  several  parcels,  ete. 

The  last  two  sections  do  not  authorize  the  recovery,  against  a 
defendant  who  is  joined  with  others,  of  damages  for  withholding 
dower,  in  any  portion  of  the  property  not  occupied  or  claimed 
by  him. 

See  9§  1698  and  1609,  ante. 

f  lOOS.  Id.)  anrainst  beirs,  ete.,  aliening  land. 

Where  a  widow  recovers  dower  in  real  property  alieoed  by 
the  heir  of  her  husband,  she  may  recover,  in  a  separate  action 
against  hfm,  her  daranges  for  withholding  her  dower,  from  tho 
time  of  the  death  of  her  husband  to  thp  time  of  the  alienation, 
not  exceeding  six  years  in  the  whole.  The  sum  recovered  from 
lllm  n^ust  h^  deducted  from  the  sum.  which  she  would  ptherwl^^ 
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be  entitled  to  recover  from  the  grantee;  and  any  sum  recoyered 
as  damages  from  the  grantee,  must  be  deducted  from  the  sum, 
which  she  would  otherwise  be  entitled  to  recover  from  the  heir. 

1  R.  S.  748,   I  22  (1  Edm.  6»4). 

I  1604.  Action  barred  by  avalKninent  of  Aoirer. 

The  acceptance,  by  a  widow,  of  an  assignment  of  dower.  In 
satisfaction  of  her  claim  upon  the  property  in  question,  bars  aa 
action  for  dower,  and  may  be  pleaded  by  any  defendant. 

Id.,   I   23. 

f  1005.  ColInnfTe  recovery  not  to  prejudice  Infant. 

Where  a  widow,  not  having  a  right  to  dower,  recovers  dower 
against  an  infant,  by  the  default  or  collusion  of  Ms  guardian, 
the  infant  shall  not  be  prejudiced  thereby;  but  when  he  comes 
of  full  age,  he  may  bring  an  action  of  ejectment  against  the 
widow,  to  recover  the  property  so  wrongfully  awarded  for  dower^ 
nith  damages  from  the  time  when  she  entered  into  possession, 
although  that  is  more  than  six  years  before  the  coiomeucement 
of  the  action. 

Id.,  i  24.  am'd. 

1  1006.  Complaint. 

The  complaint,  in  an  action  for  dower,  must  describe  the 
property,  as  prescribed  in  section  1511  of  this  act;  and  must  set 
forth  the  name  of  the  plain tifiTs  husband. 

2  R.  S.  304,  I  10  (2  Edm.  S13).  am'd.    See  |  1489,  ant«. 

1  10O7.  Interlocutory  Jndflrment  for  admeasurement. 

If  the  defendant  makes  default  in  appearing  or  pleading;  or 
if  the  right  of  the  plaintiff  to  dower  is  not  disputed  by  the 
answer;  or  it  It  appears,  by  the  verdict,  report,  or  decision  upon 
a  trial,  that  the  plaintiff  is  entitled  to  dower  in  the  real  property 
described  in  the  complaint,  on  interlocutory  judgment  must  be 
rendered;  which,  except  as  otherwise  prescribed  in  this  article, 
must  direct  that  the  plaintifTs  dower  in  the  property,  particn- 
larly  describing  it,  be  admeasured  by  a  reHeree,  designated  In 
the  judgment,  or  by  three  reputable  and  disinterested  freeholders^ 
designated  therein,  as  commissioners  for  that  purpose. 

BaHed  on  2  R.  S.  311.  f  66;  Id.  449  (2  Edm.  820.  611). 

i  1008.  Oatb  of  eommlsMlonerv,  ete.f  rentovalf  fllllMff 
vacancy. 

Each  of  the  commissionors,  or  the  referee,  as  the  case  requires, 
must,  before  entering  upon  the  execution  of  his  duties,  sabscri})e 
and  take  an  oath,  before  an  officer  specified  in  section  842  of  this 
act,  to  the  effect,  that  he  will  faithfully,  honestly  and  impartially 
discharge  the  trust  reposed  in  him.  The  oath  must  be  filed  with 
the  clerk,  before  a  commissioner  or  a  referee  enters  upon  the 
execution  of  his  duties.  The  court  may.  at  any  time,  remove 
the  referee,  or  either  of  the  commissioners.  If  either  of  them 
dies,  resigns,  or  neglects  or  refuses  to  serve,  or  is  removed,  the 
court  may,  from  time  to  time,  appoint  another  person  in  his 
place. 

2  R.  8.  489.  91  11  and  12  (2  Edm.  612).  am'd.  See   5  1660,  ante. 

I  1600.  Dourer,  lio'w  admeaaured. 

The  reforee  or  the  commissioners  must  execute  their  duties  \U 
tke  following  manner: 

3MM 
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1.  They  mast,  if  it  is  practicable,  and,  ia  their  opinloa,  for 
the  best  interests  of  all  the  parties  concerned,  admeasure  and 
lay  off,  as  speedily  as  possible,  as  the  dower  of  the  plaintiff,  a 
distinct  parcel,  constitutmg  the  one-third  part  of  the  real  property 
of  which  dower  is  to  be  admeasured,  designating  the  part  so  laid 
off  by  posts,  stones,  or  other  permanent  monnments. 

2.  In  making  the  admeasurement,  they  must  take  into  con- 
sideration any  permanent  improvements,  made  upon  the  rea! 
property,  after  the  death  of  the  plaintiff's  husband,  or  after  the 
alienation  thereof  by  him;  and,  if  practicable,  those  imorovements 
must  be  awarded  within  the  part  not  laid  off  to  the  plaintiff;  or, 
if  it  is  not  practicable  so  to  award  them,  a  deduction  must  be 
made  from  the  part  laid  off  to  the  plaintiff,  proportionate  to  th« 
benefit  which  she  will  deriye  from  so  much  of  thoae  improTc- 
ments,  as  is  included  in  the  part  laid  off  to  her. 

3.  If  it  is  not  practicable,  or  if,  in  the  opinion  of  the  referee 
or  commissioners,  it  is  not  for  the  best  interests  of  all  the  parties 
concerned,  to  admeasure  and  lay  off  to  the  plaintiff  a  distinct 
parcel  of  the  property,  as  prescribed  In  the  foregoing  subdivisiont 
of  this  section,  they  must  report  that  fact  to  the  court. 

4.  They  may  employ  a  surveyor,  with  the  necessuy  assintanti, 
to  aid  in  the  admeasurement. 

3  B.  8.  480,  }  13,  as  tm*A  bj  L.  1609,  ch.  488,  |  1. 

I  1610.  Report  therevpom. 

All  the  commissioners  must  meet  together  in  the  performane€^ 
of  any  of  their  duties;  but  the  acta  of  a  majority  so  met  are* 
valid.  The  referee,  or  the  commissioners,  or  a  majority  of  them, 
must  make  a  full  report  of  their  proceedings,  specifying  therein 
the  manner  in  which  they  have  discharged  their  trust,  with  the 
items  of  their  charges,  and  a  particular  ae8crii)tion  of  tne  portion 
admeasured  and  laid  off  to  tne  plaintiff;  or,  if  they  report  that 
it  is  not  practicable,  or,  in  their  ooinion,  it  is  not  for  the  best 
interests  of  all  the  parties  concerned,  to  admeasure  and  lay  off  a 
distinct  parcel  of  the  property,  of  wnich  dower  is  to  be  admeas- 
ured, they  must  state  the  reasons  for  that  opinion,  and  all  the 
facts  relating  thereto.  The  report  must  be  acknowledged  or 
proved,  and  certified,  in  like  manner  as  a  deed  to  be  recorded^ 
and  must  be  filed  in  the  office  of  the  clerk. 

Id..  I  13,  am*d  b7  L.  1860,  ch.  483,  f  2. 

I  1611.  SettlMs  aside  report. 

Upon  the  application  of  any  party  to  the  action,  and  upon 
good  cause  shown,  the  court  may  set  aside  the  report,  and,  if 
necessary,  may  appoint  new  commissioners,  or  a  new  referee, 
who  roust  proceed,  as  prescribed  in  this  title,  with  respect  to 
those  first  appointed. 
Id.,  f  10,  am'd. 

I  1612.  Fees  and  ezpenaea. 

The  fees  and  expenses  of  the  commissioners,  or  of  the  retfene^ 
including  the  expense  of  a  survey,  when  it  is  made,  must  be  taxed 
nnder  the  direction  of  the  court;  and  the  amount  thereof  must 
ho  paid  by  the  plaintiff,  and  allowed  to  her,  upon  the  taxation 
of  her  costs. 

$«t>9(itQt«4  for  Id.,  I  ^.    369  <  1»6.  ante. 

d&i 
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}  101S.  Final  Judarmeiit. 

Upon  the  report  being  confirmed  by  the  court,  final  jad«:ment 
mast  be  rendered.  If  the  referee  or  commissioners  have  admeas- 
ured and  laid  off  to  the  plaintiff  a  distinct  parcel  of  the  property* 
the  judgment  must  award  to  her,  during  her  natural  life,  the  pos- 
8ep«ion  of  that  parcel,  describing  it,  subject  to  the  payment  of 
all  taxes,  assessments,  and  other  charges,  accruing  thereupon 
after  she  takes  possession.  If  the  referee  or  the  commissioners 
report,  that  it  is  not  practicable,  or  that,  in  his  or  their  opinion, 
it  is  not  for  the  best  interests  of  all  the  parties  concerned,  so  to 
admeasure  and  lay  off  a  distinct  parcel  of  the  property,  the  final 
judgment  must  direct,  that  a  sum,  fixed  by  the  court,  and  speci- 
fied therein,  equal  to  one-third  of  the  rental  value  of  the  real 
property,  as  ascertained  by  a  reference  or  otherwise,  be  paid  to 
the  plaintiff,  annually  or  oftener,  as  directed  in  the  judgment, 
daring  her  natural  life,  for  her  dower  in  the  property;  and  that 
the  sum  so  to  be  paid^  be  and  remain  a  charge  upon  the  property, 
during  her  natural  hfe.  The  final  judgment  may  also  award 
damages  for  the  withholding  of  dower, 
flte  2  ft.  8.  489,  f  18,  and  U  1869,  cfa.  438,  |  8  (7  Bdm.  449). 

I  1614.  Plaintiff  vult  reoovcr  snm  a^rarded)  eoart  smit 
■AOdifr  Jndffment. 

The  plaintiff  may,  from  time  to  time,  maintain  an  action 
against  the  owner,  or  a  person  who  was  the  owner  of  the  prop- 
erty, to  recover  any  instalment  of  the  sum,  so  awarded  to  her 
for  her  dower,  which  became  due  during  his  ownership,  and 
remains  unpaid.  Or,  if  an  instalment  remains  due  and  unpaid, 
8he  may  maintain  an  action  to  procure  a  sale  of  the  property, 
and  enforce  the  payment  of  the  instalments,  due  and  to  become 
due,  out  of  the  proceeds  of  the  sale.  Such  an  action  must  be 
conducted,  as  if  the  charge  upon  the  real  property  was  a  mort- 
gage to  the  same  effect.  If,  at  any  time,  it  is  made  to  appear  to 
the  court,  that  the  rental  value  of  the  real  property  has  materially 
Increased  or  diminished,  the  court  may,  by  an  order,  to  be  made 
upon  notice  to  all  the  persons  interested,  modify  the  final  judg- 
ment, by  increasing  or  diminishing  the  sum  to  be  paid  to  the 
plaintiff. 

L.   1869.  ch.  488,  |  8. 

I  161S.  Jaaior  incambranceraf  mot  affeoted  bT  admeaaare. 
vnent. 

Where  a  portion  of  the  property  is  admeasured  and  laid  off 
to  the  plaintiff  as  her  dower,  a  lien,  which  is  inferior  to  the  plain- 
tiff's  right  of  dower,  attaches,  during  the  life  of  the  plaintiff, 
to  the  residue,  or  to  the  portion  or  share  of  the  residue  which 
was  subject  to  it,  as  if  the  portion  laid  off  to  the  plaintiff  had 
not  been  a  part  of  the  property. 

L.  1870,  ch.  717,  |  2,  am'd  by  L.  1874,  eb.  S58  (9  Edm.  880). 

I  1616.  Appeal  not  to  vtay  exeentlon,  if  undertaltiniT  ia 
^▼en« 

An  appeal  from  a  final  judgment,  awarding  to  the  plaintiff 
possession  of  the  part  admeasured  and  laid  off  to  her,  does  not 
stay  the  execution  thereof,  unless  the  court,  or  a  judge  thereof, 
ffrants  an  order  directing  such  n  stay.  Such  an  order  shall  not 
be  granted,  if  an  undertakinpr  is  given  on  the  part  of  the  re- 
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spondent,  with  one  or  more  Bnreties,  approTed  by  the  court,  or 
a  jud^e  thereof,  to  the  effect  that.  If  the  judgment  appealed  from 
IB  reyersed  or  modified,  and  restitution  is  awarded,  she  will  pay, 
to  the  person  entitled  thereto,  the  value  of  the  use  and  occupa- 
tion of  the  part  so  admeasured  and  laid  off  to  her,  or  of  uie 
Eortion,  restitution  of  which  is  awarded,  during  the  time  she 
olds  possession  thereof,  by  virtue  of  the  judgment* 
U  18l».  cb.  438.  i  4  (7  Bdm.  460).    Bm  ft  1331,  IdSX 

i  1017.  PlalBtlir  mar  eonsent  to  deceive  *  vvoaa  avnu 

In  an  action  for  dower,  the  plaintiff  may,  at  any  time  before 
an  interlocutory  judgment  is  rendered,  by  reason  of  the  defend^ 
ant's  default  in  appearing  or  pleading,  or,  where  an  issue  of 
fact  is  joined,  at  any  time  before  the  commencement  of  the  trial, 
file  with  the  clerk,  a  consent  to  accept  a  gross  sum,  in  full  satis- 
faction and  discharge  of  her  right  of  dower  in  the  real  propertr 
described  in  the  complaint.  Such  a  consent  must  be  in  writiag, 
and  acknowledged  or  proved,  and  certified,  in  like  manner  aa  a 
deed  to  be  recorded.  A  copy  thereof,  with  notice  of  the  filing, 
must  be  served  upon  each  adverse  party  who  has  appeared,  or 
who  appears  after  the  filing. 

U  1970,  ell.  T17.  f  1  (7  Bdm.  771).  am'd.  , 

i  1018.  Defendant  may  consent  to  par  lt|  prooeeainvs 
tlierenpon. 

At  any  time  after  a  consent  is  filed,  as  prescribed  in  the  last 
section,  and  before  an  interlocutory  judgment  is  rendered,  any 
defendant  may  apply  to  the  court,  upon  notice,  for  an  order 
granting  him  leave  to  pay  such  a  gross  sum.  Thereupon  the 
court  may,  in  its  discretion,  and  upon  such  terms  as  justice  re- 
quires, ascertain  the  value  of  the  plaintiff's  right  of  dower  In  the 
groperty,  by  a  reference  or  otherwise,  and  make  an  order,  direct- 
jg  payment,  br  the  applicant,  of  the  sum  ao  ascertained,  within 
a  time  fixed  by  the  order,  not  exceeding  sixty  days  after  service 
of  a  copy  thereof;  and  directing  the  execution  by  the  plaintiff 
of  a  release  of  her  right  of  dower,  upon  receipt  of  the  money. 
Obedience  to  the  order  may  be  enforced,  either  by  punishment 
for  contempt,  or  by  striking  out  the  pleading  of  the  offending 
party,  and  rendering  judgment  against  him  or  her  or  in  both 
modes.  '  ' 

I  1618.  Intcrlocntorr  Jndarnient  for  sale. 

Where  the^  plaintiff^s  consent  has  been  filed,  as  prescribed  in 
the  last  section  but  one,  and  she  is  entitled  to  an  interlocutory 
judgment  in  the  action,  the  court  must,  upon  the  application  of 
either  party,  ascertain,  by  reference  or  otherwise,  whether  a  dis- 
tinct parcel  of  the  property  can  be  admeasured  and  lait  off  to 
the  plaintiff,  as  tenant  in  dower,  without  material  Injury  to  the 
Interests  of  the  parties.  If  it  appears  to  the  court,  that  a  distinct 
parcel  cannot  be  so  admeasured  and  laid  off,  the  interlocutory 
judgment  must,  except  in  the  case  specified  in  the  next  section, 
direct  ^at  the  property  be  sold  by  the  sheriff,  or  by  a  referee 
desigrnated  therein;  and  that,  upon  the  confirmation  of  the  sate, 
«ach  party  to  the  action,  and  every  person  deriving  title  from, 
through,  or  under  a  party,  after  the  filing  of  the  judgment-roH, 
«r  of  a  notice  of  the  pendency  of  the  action,  as  prescribed  in 
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article  ninth  of  this  title,  be  barred  of  and  from  any  rifpht,  title, 
or  interest  in  or  to  tlie  property  told. 
L.  187D.  Gh.  717,  H  1  i^d  8,  am'd. 

I  l«ao.  14. 1  dtjreetliiff  a  part  to  be  laid  olT. 

In  a  case  specified  in  section  1617  of  tliis  act,  where  the  prop- 
erty, or  a  part  thereof,  consists  of  one  or  more  vacant  or  onim- 
proved  lots,  the  plaintiff's  consent  may  contain  a  stipulation  to 
take  a  distinct  parcel,  out  of  those  lots,  in  lieu  of  a  gross  sum. 
In  that  case,  the  interlocutory  judgment,  instead  of  directing  & 
sale,  may  direct  if  it  appears  to  be  just  so  to  do,  that  commis- 
sioners be  appointed  to  admeasure  and  lay  off  to  the  plaintiff  & 
distinct  parcel,  oat  of  the  vacant  or  unimproved  lots;  and,  it 
there  is  any  other  property,  that  it  be  sold,  and  a  gross  sum  be 
paid  to  her  out  of  the  proceeds  thereof,  as  prescribed  in  the  next 
three  sections.  The  plaintiff's  title  to  each  distinct  parcel,  ad- 
measured and  laid  off  to  her,  as  prescribed  in  this  section,  is 
that  of  an  estate  of  inheritance  in  fee  simple.  In  admeaaurinc: 
and  laying  off  the  same,  the  commissioners  must  consider  quan- 
tity and  quality  relatively,  according  to  the  value  of  the  plaintifl's 
right  of  dower  in  the  vacant  or  unimproved  lots,  out  of  which 
the  admeasurement  is  to  be  made;  which  most  be  ascertained. 
in  proportion  to  the  value  of  those  lots,  as  prescribed,  in  the  next 
three  sections,  for  fixing  a  gross  sum  to  be  paid  to  her  oat  of 
4«  proceeda  of  a  sale. 

Id.,  f  6. 

f  1921.  Liens  to  be  nseertalmea. 

Before  an  interlocutory  judgment  is  rendered  for  the  sale  of 
the  property,  the  court  must  direct  a  reference  to  ascertain 
whetner  any  person,  not  a  party,  has  a  lien  upon  the  property, 
or  any  part  thereof.  Except  as  otherwise  expressly  prescribed  in 
this  article,  the  proceedings  upon  and  subseauent  to  the  refer- 
ence must  be  the  same,  as  prescribed  in  article  second  of  this 
title,  where  a  reference  is  made  as  prescribed  in  section  IGU 
of  this  act. 

Id.,  I  2.  am'd  by  L.  1874,  Gh.  2B8  (0  Edm.  880). 

i  lesa.  Id*  I  payment  of;  or  sale  anbjeet  to* 

Where  the  Interlocutory  judgment  directs  a  sale,  if  the  riglit 
of  dower  of  the  plaintiff  is  inferior  to  any  other  lien  upon  the 
property,  the  judgment  may,  in  the  discretion  of  the  court,  direct 
that  the  property  be  sold  either  subject  to  the  lien,  or  dischars^ 
from  the  lien;  and,  In  the  latter  case,  that  the  officer  making  the 
sale  pay  the  amount  of  the  lien,  out  of  the  proceeds  of  the  sale. 

M..  i  4. 

I  1638.  Report  of  sale. 

Immediately  after  completing  the'sale,  and  executing  the  proper 
conveyance  to  the  purchaser,  the  officer  making  the  sale  must 
make  and  file  with  the  clerk  a  report  thereof,  showing  the  name 
of  the  purchaser,  and  the  purchase-price  paid  by  him,  or,  if  th« 
property  was  sold  in  parcels,  the  name  of  each  purchaser,  and 
the  price  and  a  description  of  the  oarcel  sold  to  n^m;  the  sumi 
whicn  the  officer  has  paid  out  of  the  proceeds  of  the  sale,  pur 
suant  to  the  interlocutory  judgment:  the  purpose  for  which  eaci 
payment  was  made;  the  amount  and  items  of  his  fees  and  ex 
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penses;  and  the  net  amount  of  the  proceeds,  aXter  dednctinff  the 
payments. 
L.  1870.  ch.  717.  I  6. 

I  ie24.  Final  JndarmeAt  thereon. 

Upon  confirming  the  sale,  the  court  must  ascertain,  by  a  refer- 
ence or  otherwise,  the  rights  and  interests  of  each  of  the  parties 
in  and  to  the  proceeds  of  the  sale,  and  also  what  gross  snm  of 
money  is  equal  to  the  ralue  of  the  plaintiff's  dower  in  the  net 
proceeds  of  the  sale,  calculated  upon  the  principles  applicable  to 
life  annuities.  The  court  must  thereupon  render  final  judgment, 
confirming  the  sale,  and  directing  that  the  gross  sum  so  ascer- 
tained be  paid  to  the  plaintiff,  in  full  satisfaction  of  her  right  of 
dower;  and  that  the  remainder  of  the  proceeds  of  the  sale  be 
distributed  among  the  persons  entitled  thereto. 

Id.,  f  6,  am'd. 

i  less.  Certain  pro-vtalons  of  arttele  aeeond  ntade  a»- 
pllea^le. 

The  provisions  of  article  second  of  this  title,  relating  to  a  sale 
made  as  prescribed  in  that  article,  and  to  the  distribution,  invest- 
ment,  and  care  of  the  proceeds,  apply,  as  far  as  4hey  are  appli- 
cable, to  a  sale  made  as  prescribed  in  this  article,  and  to  the 
distribution  of  the  proceeds  of  a  sale,  as  prescribed  in  the  laat 
section.  ^ 

Bee  SI  1680-1588,  ante.  ""^ 
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ARTICIiB  F017RTH. 

Action  to  foreclose  a  mortgage. 

Sec.  1G26.  Final  Judgment;  what  to  contain. 

1027.  PerHon   liable   for   mortgage   debt   may    be   made   defendant,    etc.; 

when  people  of  Mtate  may  be  made  a  party. 
1628.  Other  actions  for  mortgage  debt,  when  prohibited. 
1829.  Gompla.lnt  to  state  whether  such  action  bronght. 

1630.  If  Judgment  rendered  therein,  execution  moat  be  returned. 

1631.  Notice  of  pendency  of  action  to  be  filed.. 

1632.  ElTect  of  conveyance  upon  sale. 
1683.  Dispoaitlon  of   aurploa. 

1634.  When  complaint  to  be  diamlsiied  on  payment  of  sum  due. 
lG.'i.5.  Payment  after  Judgment;    when  proceeulnga   to  be  atayed. 

1636.  When  part  only  of  the  property  to  l>e  sold. 

1637.  When  the  whole  proper^  may  be  sold. 

I   loao.  Final  Jadarment;  ^rhat  to  contain. 

In  an  action  to  foreclose  a  mortgage  upon  real  property,  if  the 
plaintiff  beoomes  entitled  to  final  judgment,  it  must  direct  the 
sale  of  the  property  mortgaged,  or  of  such  part  thereof  as  ia 
Bufficient  to  discharge  the  mortgage  debt,  the  expenses  of  the 
sale,  and  the  costs  of  the  action. 
2  B.   S.   191.   L  151   (?  Bdm.   199). 

I  1627.  [Am*d,  1890,  1908.]  Person  liable  for  mortiraire 
dent  tuAy  be  made  defendant,  etc.;  ^vbcn  people  of  state 
may  be  made  a  party. 

1.  Any  person  who  is  liable  to  the  plaintiff  for  the  payment  of 
the  debt  secured  by  the  mortgsige  may  be  made  a  defendant  in 
the  action;  and  if  be  has  appeared  or  has  been  personally  served 
with  the  summons,  the  final  judgment  may  award  payment  by 
him  of  the  residue  of  the  debt  remaining  unsatisfied,  after  a  sale 
of  the  mortgaged  property,  and  the  application  of  the  proceeds, 
pursuant  to  the  direc'tions  contained  therein. 

2.  The  people  of  the  state  of  New  York  may  be  made  a  party 
defendant  to  an  action  for  the  foreclosure  of  a  mortgage  on  feal 
property,  where  the  people  of  the  State  of  New  York  have  an 
interest  in  or  a  lien  on  the  said  real  property  subsequent  to  the 
lien  of  the  mortgage  sought  to  be  foreclosed  in  said  action,  in 
the  same  manner  as  a  private  person.  In  such  a  case,  the  sum- 
mons must  be  served  upon  the  attorney-general,  who  must  ap- 
pear in  behalf  of  the  people. 

Id.,  IS  162  and  154,  and  Co.  Proc..  part  of  f  167.  L.  1809,  ch.  528;  L. 
10l«,  ch.    284.     In  effect  Sept.   1,   1908. 

Act  of  1908  doea  not  apply  to  any  action  pending  In  any  court  when  auch 
act  takes  effect. 

1  1Q28.  Other  actions  for  mortiraire  debt,  ^rben  pro- 
hibited. 

While  an  action  to  foreclose  a  mortgage  upon  real  property  is 
pending  or  after  final  judgment  for  the  plaintiff  therein,  no  other 
action  shall  be  commenced  or  maintained,  to  recover  any  part 
of  the  mortgage  debt,  without  leave  of  the  court  in  which  the 
former  action  was  brought. 

Id.,   I  1B3. 

I   1020.  Complaint  to  state  whether  snch  action  bron^bt. 

The  complaint,  in  an  action  to  foreclose  a  mortgage  upon  real 
property,  mu.st  state,  whether  any  other  action  has  been  brought 
to  recover  any  part  of  the  n^ortgage  de^^  and,  if  so,  whether 
any  part  thereof  has  been  collected. 

Id.,  }  165. 
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1  1680.  If  JiidsflB«mt  rendered  tlierein,  exe^mtlMA  vnmt  be 
retvrmed. 

Where  final  jtidsrxnent  for  the  plaintiff  has  been  rendered,  in 
an  action  to  reooTer  any  part  of  the  mortgage  debt,  an  action 
shall  not  be  commenced  or  maintained  to  foreclose  the  mortgage, 
unless  an  execution  against  the  property  of  the  defendant  has 
been  issued,  upon  the  judgment,  to  the  sheriff  of  the  county 
where  he  resides,  if  he  resides  within  the  State,  or,  if  he  resides 
without  the  State,  to  the  sheriff  of  the  county  where  the  judgx 
ment-roll  is  filed;  and  has  been  returned  wholly  or  partly  un- 
satisfied. 

2  R.  S.  191,  f  106.     Se«  I  1482. 

I  1681.  Notiee  of  yendenisr  of  aetlon  to  be  llleu* 

The  plaintiff  must,  at  least  twenty  days  before  a  final  judg- 
ment directing  a  sa)e  is  rendered,  file,  in  the  clerk's  ofilce  of  each 
county  where  the  mortgaged  property  is  situated,  a  notice  of  the 
pendency  of  the  action,  as  prescribed  in  section  1670  of  this  act; 
which  must  specify  in  addition  to  particulars  required  by  that 
section,  the  date  of  the  mortgage,  the  parties  thereto^  and  the 
time  and  place  of  recording  it. 
Co.  Pioc..  part  of  {  132.   Am  Bnlo  00. 

1  1988.  EUKeot  of  eoaveyAuoe  upon  sale. 

A  conreyance  upon  a  sale,  made  pursuant  to  a  final  judgment, 
in  an  action  to  foreclose  a  mortgage  upon  real  property,  vests  in 
the  purchaser  the  same  estate,  only,  that  would  have  vested  in 
the  mortgagee,  if  the  equity  of  redemption  had  been  foreclosed. 
Such  a  conveyance  is  as  valid,  as  if  it  was  executed  by  the  mort- 
gagor and  mortgagee,  and  is  an  entire  bar  against  each  of  them, 
and  against  each  party  to  the  action  who  was  duly  summoned, 
and  every  person  claiming  from,  through  or  under  a  party,  by 
title  accruing  after  the  filing  of  the  notice  of  the  pendency  of 
the  action,  as  prescribed  in  the  last  section. 

2  B.  8.  191,  I  158. 

J  1033.  [Am'd,  1008.]  Dlspoiiltioit  of  surplus  |  duties  of 
officer  malclnir  sitle. 

If  there  is  any  RurphiH  of  the  proooodR  of  tho  Rale,  after  paying 
the  expenses  of  the  sale,  and  satisfying  the  mortgage  debt  and 
the  costs  of  the  action,  it  must  be  paid  into  court,  for  the  use  of 
the  person  or  persons  entitled  tliereto.  If  any  part  of  the  sur- 
plus remains  in  court  for  the  period  of  three  months,  the  court 
must,  if  no  application  has  been  made  therefor,  and  may,  if  an 
application  therefor  is  pending,  direct  it  to  be  invested  at  inter- 
est for  the  benefit  of  the  person  or  persons  entitled  thereto,  to 
be  paid  upon  the  direction  of  the  court.  Within  thirty  days 
after  completing  the  sale,  and  executing  the  proper  conveyance 
to  the  purchaser,  unless  such  time  be  extended  by  an  order  of 
the  court  entered  in  the  office  of  the  clerk  within  said  thirty 
days,  the  ofllcer  making  the  sale  must  file  with  the  clerk  his  re- 
port under  oath  of  the  diRpositlon  of  the  proceeds  of  the  sale, 
accompanied  by  the  vouchers  of  the  persons  to  whom  payments 
were  ordered  to  be  made. 

Id.,  last  cUvM  of  ii  IBG  and  160.  Am'd  L.  1908,  ch.  29«.  In  effect  Sept. 
1.  1908. 
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{  1«34.  WHen  coaapiBimt  to  be  disailjuwd  «a  imyment  of 
■Qm  doe. 

Where  an  action  is  broaght  to  foreclose  a  mortgage  upon  real 
property*  upon  which  a  portion  of  the  principal  or  interest  is 
due,  and  another  portion  of  either  is  to  become  due,  the  complaint 
must  be  dismissed,  without  costs  against  the  plaintiff,  upou  the 
defendant  paying  into  court,  at  any  time  before  a  final  judgment 
directing  a  sale  is  rendered,  the  sum  due,  and  the  plaintiff*s  costs. 
Id.,  s  161. 

S  103S.  Payment  after  Jndgrmenti  -wlien  proceedinfl;*  to 
be  stayed. 

In  a  case  specified  In  the  last  section,  if,  after  a  final  judgment 
directing  a  sale  is  rendered,  but  before  the  sale  is  made,  the 
defendant  pays  into  court  the  amount  due  for  principal  and 
interest,  and  the  costs  of  the  action,  togethei;  with  the  expenses 
of  the  proceedings  to  sell,  if  any,  all  proceedings  upon  the  judg- 
ment must  be  stayed;  but,  upon  a  subsequent  default  In  the 
payment  of  principal  or  interest,  the  court  may  make  an  order, 
directing  the  enforcement  of  the  judgment,  for  the  purpose  of 
collecting  the  sum  then  due. 
2  R.  s.  101.   s  162. 

S   1636.  When  part  only  of  the  property  to  be  sold. 

Where  the  mortgage  debt  is  not  all  due,  and  the  mortgaged 
property  is  so  circumstanced,  that  it  can  be  sold  in  parcels  with- 
out injury  to  the  interests  of  the  parties,  the  final  judgment  must 
direct,  that  no  more  of  the  property  be  sold,  in  the  first  place, 
than  is  sufficient  to  satisfy  the  sum  then  due,  with  the  coats  of 
the  action  and  expenses  of  the  sale;  and  that  upon  a  subsequent 
default  in  the  payment  of  principal  or  interest,  the  plaintiff  may 
apply  for  an  order,  directing  the  sale  of  the  residue,  or  of  so 
much  thereof  as  is  necessary  to  satisfy  the  amount  then  due, 
with  the  costs  of  the  application  and  the  expenses  of  the  sale. 
The  plaintiff  may  apply  for  and  obtain  such  an  order,  as  often 
as  a  default  happens. 

Id.,  part  of  II  163  and  104,  consolidated. 

I   1687,  "Wliea  the  -whole  property  may  be  sold. 

If,  in  a  case  specified  in  the  last  three  sections,  it  appears  that 
the  mortgaged  property  is  so  circumstanced,  that  a  sale  of  the 
whole  will  be  most  beneficial  to  the  parties,  the  final  judgment 
must  direct,  that  the  whole  property  be  sold;  that  the  proceeds 
of  the  sale,  after  deducting  the  costs  of  the  action,  and  the 
expenses  of  the  sale,  be  either  applied  to  the  satisfaction  of  the 
whole  sum  secured  by  the  mortgage,  with  such  a  rebate  of  inter- 
est, as  justice  requires;  or  be  first  applied  to  the  payment  of  the 
sum  due,  and  the  balance,  or  so  much  thereof  as  is  necessary, 
be  invested  at  interest,  for  the  benefit  of  the  plaintiff,  to  be  paid 
to  him  from  time  to  time,  as  any  part  of  the  principal  or  interest 
becomes  due. 
Id.,  IS  165  and  166,  tm'd. 
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ARTIOIiB  FIFTH. 

Aeiim  to  e&mpa  the  determinaticn  of  a  daim  to  reai  pmpert$, 

a*e.  168ft.  Wbo  vDMj  mttataln  setloii. 
IIKM.  GompLaint. 

1640.  Proceedings  when  defendant  denle«  pUintlff*t  tltto. 

1641.  Id.:    when   he  pleads  title. 

1642.  Pn>ceedings  the  same  as  in  ejectment. 

1643.  Proceedings  when  defendant  claims  in  r«Tersion  or  remali^viw 

1644.  Judgment  awarding  defendant  possesiloD,  etc. 

1645.  Judgment  for  pUlntlff. 

1646.  Bffect  of  jadgment. 

1647.  Action  to  determine  widow's  dower. 

1648.  Proceedings,  if  plaintiff  admits  defendant's  cUfm. 
14140.  Id.;   when  defendant's   claim  is  denied. 

16B0.  This  article  applies  to  corporations. 

S  1638.  [Am*a,  ISDl,  1004.7  Who  mar  teAlntalii  action. 

Where  a  person  has  been,  or  he  and  those  whose  estates  he  has, 
have  been  for  one  year  in  possession  of  real  property,  or  of  any 
ondivided  interest  therein,  claiming  it  in  fee,  or  for  life,  or  for  a 
term  of  years  not  less  than  ten,  he  may  maintain  an  action  aj?ainBt 
any  other  person  to  compel  the  determination  of  any  claim  adyerse 
to  that  of  the  plaintiff  which  the  defendant  makes,  or  which  it  ap- 
pears from  the  public  records  the  defendant  might  make  to  ai>y 
estate  in  that  property  in  fee,  or  for  life,  or  for  a  term  of  years 
not  less  than  ten,  in  possession,  reversion  or  remainder,  or  to  any 
interest  in  that  property,  including  any  claim  in  the  nature  of  an 
easement  therein,  whetner  appurtenant  to  any  other  estate  or 
lands  or  not,  and  also  including  any  lien  or  incumbrance  upon  said 
property,  of  the  amount  of  value  of  not  less  than  two  hundred  and 
fifty  dollars*    But  this  section  does  not  apply  to  a  claim  for  dower. 

2  B.  S.  312,  I  1  (2  Bdm.  821),  as  am'd  by  60.  Proc.,  f  449;  Ll  1848,  ch.  60; 
L.  18«4,  ch.  116;  L.  1855,  ch.  511;  L.  1860,  ch.  173;  U  1864,  eh.  21D;  L.  18»1, 
ch.  210;  I..  1004,  ch.  026.    In  effect  Sept.  1,  1004. 

i  1689.  {Am*d,  1801,  1904.]    Complaint. 

The  complaint  in  such  an  action  must  set  forth  facts  showing-: 

1.  The  plaintiff's  right  to  the  real  property;  whether  his  estate 
therein  is  in  fee,  or  for  life,  or  for  a  term  of  years  not  less  than 
ten;  and  whether  he  holds  it  as  heir,  devisee  or  purchaser,  with  the 
source  from  or  means  by  which  his  title  immediately  accrued  to  him. 

2.  That  the  property,  at  the  commencement  of  the  action  was, 
and,  for  the  one  prear  next  preceding,  has  been  in  his  possession, 
or  in  the  possession  of  himself  and  those  from  whom  ne  derives 
his  title,  either  as  sole  tenant,  or  as  joint  tenant,  or  as  tenant  in 
common  with  others. 

3.  That  the  defendant  unjustly  claims,  or  that  it  appears  from 
the  public  records  that  the  defendant  might  unjustly  claim  an 
estate  or  interest  or  easement  therein,  or  a  lien  or  incumbrance 
thereupon  of  the  character  specified  in  the  last  section. 

Tlie  complaint  must  describe  the  property  as  prescribed  in  sec- 
tion fifteen  hundred  and  eleren  of  this  act.  The  demand  for  judg- 
ment may  be  to  the  effect  that  the  defendant  and  every  person 
claiming  under  him  to  be  barred  from  all  claim  to  an  estate  in  the 
property  described  in  the  complaint,  or  from  all  claim  to  an  inter^ 
€at  or  easement  therein,  or  a  lien  or  Incumbrance  thereupon,  of 
the  character  specified  in  the  last  section,  or  It  may  combine  tv^o 
or  more  of  said  demands  with  other  demand  for  appropriate  relief! 

Id.,  f  2.  am'd.  Bee  Go.  Proc.,  |  440;  L.  IBM,  cb.  310;  L.  ]<KH»  Ch.  m^ 
a  effect  Sept.  1*  19(H. 
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1  1640.  Proocedlnvs  'vrliem  defendant  denies  plnintiff»n 
title. 

It  the  detendant,  in  hi«  answer,  puts-  in  Issue  the  matters 
specified  in  subdiyision  second  of  the  last  section,  and  succeeds 
upon  that  defence,  final  judgment  must  be  rendered  in  his  faTor« 
dismissing  the  complaint,  and  awarding  to  him  costs  against  tlie 
plaintiff. 

2  R.  S.  812,  I  7,  nm'd  hj  U  1866,  eh.  611. 

I  1841.   [Am'd,  1891.]    Id.|  wlien  be  pleads  Utle. 

The  defendant  may,  in  his  answer,  either  with  or  without  the 
defense  specified  in  the  last  section,  set  forth  facts,  showing  that 
he  has  an  estate  in  the  property  or  any  part  thereof,  adTerse  to 
the  plaintiff,  in  fee,  or  for  life,  or  for  a  term  of  years  not  less 
than  ten,  in  possession,  reversion,  or  remainder,  as  in  a  complaint 
for  the  same  cause  of  action:  or  the  defendant  may  set  forth 
facts  showing  that  ho  has  an  interest  or  nn  easement  in,  or  a 
Men  or  incumbrance  upon,  said  property;  and  thereupon  he  may 
demand  that  tlie  complnint  be  dismissed,  or  any  judgment  to 
which  he  would  be  entitled  in  an  action  brought  by  him  to  recover 
that  estate  in  said  property,  or  to  enforce  in  any  manner  the 
interest  or  easement  therein,  or  the  lien  or  incumbrance  thereupon 
which  he  asserts;  or  he  may  combine  any  two  or  more  of  said 
demands. 

L.  1891,  <!b.  210. 

i  1042.  [Am'd,  1801.]  Proceedlnirs  the  same  as  In  ejeet-* 
■tent. 

Where  an  issue  of  fact  is  joined  in  an  action  brought  as  pre- 
scribed in  this  article,  unless  the  defendant  merely  demands  that 
the  complaint  be  dismissed,  if  the  defendant  claims  an  estate  in 
said  property,  the  subsequent  proceedings,  including  the  trial. 
Judgment  and  execution,  are  the  same  as  if  it  was  an  action  of 
ejectment,  except  as  otherwise  expressly  prescribed  in  this  title; 
if  the  defendant  claims  an  interest  or  easement  in,  or  a  lien  or 
incumbrance  up6n,  said  property,  the  subsequent  proceedings  are 
the  same  as  if  it  was  an  action  brought  oy  the  defendant  to 
establish  or  enforce  the  said  interest,  easement,  lien  or  incum- 
brance, and  the  court  may  award  any  appropriate  relief  except 
as  otherwise  expressly  prescribed  in  this  title. 

L.  1891,  cH.  210. 

I  1643.  ProceedlniT*  Trben  defendant  claims  In  reTeralon 
or  remainder. 

Where  the  defendant  claims  the  property  in  question,  or  any 

art  thereof,  by  virtue  of  an  estate  in  remainder  or  reversion, 

e  need  not  establish  a  right  to  the  immediate  poasessi<m  thereof; 

i^ut  where  the  verdict,  report,  or  decision  finds  that  he  has  such 

an  estate,   it  must  specify  the  time  when,  or  the  contingency 

upon  which,  he  will  be  entitled  to  possession;  and  final  judgment 

to  that  effect  must  be  rendered  accordingly,  without  damages.     | 

In  such  a  case,  an  execution  for  the  delivery  of  the  possession 

of  the  property  may  be  issued  upon  the  judgment;  but  only  by 

the  special  order  of  the  court,  made  upon  an  application  by  the 

defendant,    or  a   person  claiming  under  htm,   and    satisfactory 

moot  that  the  time  has  arrived  when,  or  the  contingency  has 

happened  upon  which,  the  applicant  is  entitled  to  possession  by 

tke  terms  of  the  judgment 

1  B.  8.  814,  816,  fi  18  and  16  (2  Edm.  828),  am'd  hj  L.  1860,  ch.  611. 
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g  1644.  JvdffmeAt  awardliMr  d^femdaat  poaseMvlon,  ete« 

Where  a  final  jadgment,  in  tavor  of  the  defendant,  determines 
that  he  ia  entitled  to  the  immediate  possession  of  the  property* 
it  must  award  him  poBsession  accordingly.  The  final  judgment 
must  also  award  to  him  his  damages  for  the  withholding  of  hia 
property,  as  in  an  action  of  ejectment, 

2  R.   S.  814,  816,  S  16,  am'd  m  oa  page  433. 

I  104S.  CAm'd,  18910    Jvdgnnemt  for  plainttfl. 

Final  judgment  for  the  plaintiff  must  be  to  the  effect  that  the 
defendant,  and  every  person  claiming  under  him,  by  title  accru- 
ing after  the  filing  of  the  judgment-roll,  or  of  the  notice  of  the 
pendency  of  the  action,  as  prescribed  in  article  ninth  of  thia  title, 
be  forever  barred  from  all  claim  to  any  estate  of  inheritance,  or 
for  life,  or  for  a  term  of  years  not  less  than  ten,  in  the  property; 
or  such  judgment  must  be  that  the  defendant  and  every  person 
claiming  under  him,  as  above  stated,  be  forever  barred  from  all 
claim  to  any  interest  or  easement  in,  or  lien  or  incumbrance  upon, 
the  said  property,  of  any  kind  or  nature  whatsoever,  or  of  any 
particular  interest,  easement.  Hen  or  incumbrance  Bi)ecified  in 
said  judgment;  and  the  court  may  direct  any  Instrument  pur- 
porting to  create  any  such  interest,  easement,  lien  or  incum- 
brance to  be  delivered  up  or  to  be  canceled  of  record;  or  two  or 
more  of  said  forms  of  judgment  may  be  awarded  in  the  same 
action.  If  such  a  judgment  is  taken  upon  the  defendant's  default 
in  appearing  or  pleading,  it  shall  not  award  costs  to  either  party, 
unless  it  be  taken  upon  a  default  in  answering,  after  the  decision 
of  a  demurrer  to  the  complaint. 

L.  1801,  ch.  210. 

1 1<I40.  lAm*a,  1891.]    Effect  of  ivd^ment. 

A  final  judgment  in  favor  of  either  party,  in  an  action  brought 
as  prescribed  in  this  article,  is  conclusive  against  the  other  party, 
as  to  the  title  established  in  the  action;  and  also  against  every 
person  claiming  from,  through,  or  under  that  party,  by  title  accru- 
mg  after  the  filing  of  the  judgment-roll,  or  of  the  notice  of  the 
pendency  of  the  action,  as  prescribed  in  article  ninth  of  this  title. 
A  new  trial  of  said  action  after  judgment  shall  not  be  granted 
as  a  matter  of  right,  but  the  court  may,  in  its  discretion  in  the 
interest  of  justice,  grant  a  new  trial  upon  an  application  made 
by  any  party  within  one  year  after  said  judgment.  But  where 
a  defendant  Is  an  infant,  an  idiot,  a  lunatic,  an  habitual  drunkard, 
or  imprisoned  on  n  criminal  charge  or  in  execution  upon  convic- 
tion of  a  criminal  offence  for  a  term  less  than  life,  the  said 
defendant  shall  have  the  right,  within  one  year  after  his  dis- 
ability is  terminated,  to  apply  for  and  obtain  a  new  trial  of  said 
action,  and  the  representatives  of  such  a  defendant  shall  have 
the  same  right  within  one  year  after  the  death  of  said  defendant, 
if  such  death  occurs  while  the  disability  continues.  Upon  any 
new  trial  of  an  action,  brought  as  proscribed  in  this  article,  the 
record  of  the  evidence  given  upon  the  previous  trial,  may  be 
again  offered  to  the  court  by  either  party,  and  may  be  received 
in  evidence,  in  case  the  same  evidence  cannot  be  again  procured. 
The  courts  may  make  such  rules  and  orders  as  to  preserving  the 
record  of  the  evidence  given  in  such  actions  and  perpetuating 
the  proofs  produced  thrrein,  either  with  or  without  the  awarding 
ot  any  other  relief  to  the  party  whoso  proofs  are  so  perpetuated, 
tie  shall  be  necessary  or  proper,  and  may  embrace  such  directiona 
in  the  judgment.  ', 

L.  1801,  eta.  210. 
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I  1047.  tAm'dy  1891.]    Action  to  determine  '«vUI<rfr*s  dower* 

A  person  claiming^,  as  owner,  an  estate  in  fee,  for  life,  or  for 
years,  in  real  property,  may  maintain  an  action  against  a  woman, 
who  claims  to  have  a  right  of  dower  in  the  whole  or  a  part  of 
the  property,  to  compel  the  determination  of  her  claim.  But 
such  an  action  cannot  be  commenced  until  after  the  expiration 
of  four  months  after  the  death  of  defendant's  husband.  If  the 
defendant  is  under  any  of  the  disabilities  specified  in  the  last 
section,  the  provisions  of  that  section  relating  to  new  trials  aad 
to  perpetuating  proofs,  shall  apply  to  her  case. 

L.  1881,  ch.  aiO. 

(  1648.  Proceedlnarsy  If  plaintiff  adaaJta  defendant'fl  olatnu 

In  an  action  brought  as  specified  in  the  last  section,  if  the 
complaint  admits  the  defendant's  right  of  dower  in  the  property 
described  therein,  or  any  part  thereof,  it  must  denmnd  judgment 
that  her  dower  be  admeasured.  In  that  case,  if  the  defendant 
does  not,  by  her  answer,  set  forth  facts  showing  that  she  is 
entitled  to  a  greater  right  of  dower,  or  another  estate  or  interest 
in  the  property,  than  is  so  admitted,  and  demand  judgment  there- 
for, as  if  she  was  the  plaintiff  in  an  action  for  dower,  the  court 
must  render  an  interlocutory  judgment,  directing  her  dower  to- 
be  admeasured,  with  or  without  damages  for  its  detention,  as 
in  an  action  for  dower.  The  subsequent  proceedings  are  the 
same,  as-  if  the  defendant  had,  as  plaintiff,  recovered  an  inter- 
locutory judgment  in  an  action  for  dower. 

S  1649.  Id.}  when  defendant's  claim  Is  denied. 

Where  the  plaintiff  insists,  in  his  complaint,  that  the  defendant 
has  not  a  right  of  dower  in  the  property,  he  must  demand  judg- 
ment that  she  bo  forever  barred  from  such  a  claim.  In  that  case, 
or  where  the  plaintiff  admits  a  right  of  dower  in  the  defendant, 
and  the  defendant  in  her  answer  demands  judgment  for  a  greater 
right  of  dower,  or  another  estate  or  interest  in  the  property, 
than  is  so  admitted,  the  provisions  of  this  article,  relating  to  an 
action  to  compel  the  determination  of  an  adverse  claim  in  fee, 
or  for  life,  or  for  a  term  of  years  not  less  than  ten,  apply  to  all 
proceedings   subsequent  to  the   answer. 

f  1660.  [Am'd,  1891.]    This  article  applies  to  corporations. 

An  action  may  be  maintained,  as  prescribed  fn  this  article,  by 
or  against  a  corporation,  or  by  or  against  an  unincorporated  asso- 
ciation, as  if  it  was  a  natural  person,  or  such  an  action  may  be 
maintained  by  or  against  the  receiver  or  other  successor  of  any 
such  corporation  or  association. 

li.  isai,  ch.  210. 
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ARTICLE  SIXTH. 

Action  for  wcMte, 

f><w.  1661.  Who  liable  to  action  tor  waste. 

1652.  Actiou   by  beir,  (;evittee,  or  grantor  of  reTonioD. 

1663.  Id.;    by   ward  uguiust   gunrdUm. 

1664.  Id.;  by  grantee  of  real  property,  sold  under  execution. 
1655.  Judgment  In  action  against  tenant  of  particular  estate. 
1666.  Action  against  Joint  tenant  or  tenant  In  common. 

1657.  Id.;  Interlocutory  Judgment  for  partition. 

1658.  Id.:  damages  to  be  deducted  from  defendant's  share. 
1^8.  View;  when  not  necessary;  when  and  bow  made. 

i  16S1.  IVlio  liable  to  action  for  wajite. 

An  action  for  waste  lies  a^ainBt  a  tenant  by  the  cnrtesy,  In 
dower,  for  life,  or  for  years,  or  the  assignee  of  stich  a  tenant, 
who,  during  his  estate  or  term,  commits  waste  npon  the  real 
property  held  by  him,  without  a  special  and  lawful  written  license 
BO  to  do;  or  against  such  a  tenant,  who  lets  or  grants  his  estate, 
and  still  retaining  possesKion  thereof,  commits  waste  without  a 
like  license. 

2  R.  S.  S34.  §S  1  and  2  (2  Edm.  344). 

f  1602.  Action  by  heir,  devlaec,  ov  BTvantov  of  rcvovslon. 

An  heir  or  devisee  may  maintain  an  action  for  waste,  com- 
mitted in  the  time  of  his  ancestor  or  testator,  as  well  as  in  liis 
own  time.  The  grantor  of  a  reversion  may  maintain  an  action 
for  waste,  committed  before  he  aliened  the  same. 

Id.,  I  4,  am*d. 

1 16R3»  Id.)  by  wiupd  ai^invt  vn»rdfaai« 

Such  an  action  may  also  be  maintained  against  a  guardian  by 
his  ward,  either  before  or  after  the  termination  of  the  guardian- 
diip,  for  waste,  committed  upon  the  real  property  of  the  ward, 
during  the  guardianship. 

Id.,  part  of  J  1. 

I  1654.  Id.;  by  grrantec  of  real  property  «o1d  nnder  exe« 
cntlon. 

Where  real  property  is  sold  by  virtue  of  an  execution,  the  per- 
son, to  whom  a  conveyance  is  executed  pursuant  to  the  sale, 
may  maintain  an  action  for  waste,  committed  thereon  after  the 
Hale,  against  the  person,  who  was  then  in  possession  of  the 
property. 

Id.,  %  20. 

I  1656.  Jndarment  in  action  aarainvt  tenant  of  pmrtlenlar 
estate. 

If  the  plaintiff  recover3  in  an  action  for  waste,  other  than  an 
action  brought  as  prescribed  in  the  next  section,  the  final  judg- 
ment must  award  to  him  treble  damages.  Where  the  action  is 
brought  by  the  person  next  entitled  to  the  reversion,  and  it 
appears,  in  like  manner,  that  the  injury  to  the  estate  in  reversion 
k  equal  to  the  value  of  the  tenant's  estate  or  unexpired  term,  op 
that  it  was  done  maliciously,  the  final  judgment  must  also  award 
to  the  plaintiff  the  forfeiture  of  the  defendant's  estate,  and  the 
loMession  of  the  place  wasted. 
JiL,  f  10,  M  modjiiea  b^  Oe.  Proc..  I  452.    See,  also,  ii  1020  and  1180,  ant*. 
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i  1666.  Action  aaralitst  Joint  tenant  or  tenant  In  eommos* 

An  action  for  waste  may  also  be  maintained,  by  a  joint  tenaDt 
or  tenant  in  common,  against  his  co-tenant,  who  commits  waste 
upon  the  real  property  held  in  joint  tenancy  or  in  common,  it 
the  plaintiff  recovers  therein,  he  is  entitled,  at  his  election,  either 
to  a  final  judgment  for  treble  damages,  as  specified  in  tiie  lai>t 
section,  or  to  have  partition  of  the  property,  as  prescribed  in  the 
next  two  sections. 

2  B.  S.  834,  IS  3  and  11,  coniolldated. 

i  1657.  Id.)  interlocutory  Jadgrment  for  partition. 

Where  the  plaintiff  elects  to  have  partition,  as  prescribed  in  the 
last  section,  if  the  pleadings,  Terdict,  report,  or  decision,  do  not 
determine  the  rights  and  interests  of  the  several  parties  in  the 
property  so  held  in  joint  tenancy  or  in  common,  the  court  mast 
ascertain  them,  by  a  reference  or  otherwise.  If  it  appears  that 
there  are  persons,  not  parties  to  the  action,  who  must  have  been 
made  parties  to  an  action  for  the  partition  of  the  property,  they 
must  be  brought  in  by  supplemental  summons,  and,  if  necessary, 
supplemental  pleadings  must  be  made.  When  the  rights  ana 
interests  of  all  the  parties  are  ascertained,  an  interlocutory  Judg- 
ment for  the  partition  or  sale  of  the  property  must  be  rendered, 
and  the  subsequent  proceedings  thereon  must  be  the  same,  as  in 
an  action  for  the  partition  of  the  property,  except  as  otherwiM 
prescribed  in  the  next  section. 

Id.,  H  12,  13  and  14.  and  part  of  |  17,  consolidated  and  am*d. 

I  1058.  Id.  I  dan&aare«  to  be  deducted  front  defendant*! 
■kare. 

The  plaintiff  may  elect  to  take  final  judgment  for  the  rimgle 
damages  awarded  to  him,  or  that,  in  making  the  partition,  or  in 
dividing  the  proceeds  of  a  sale,  so  much  of  the  share  of  iJie  de 
fend  ant  in  the  real  property,  or  the  proceeds  thereof,  as  will  bt 
sufficient  to  compensate  the  plaintiff  for  his  single  damages,  anJ 
the  costs  of  the  action,  other  than  the  expenses  of  making  th< 
partition  or  sale,  be  laid  off  or  paid,  as  the  case  may  b^  to  tin 
plaintiff.  The  residue  of  the  property  or  proceeds,  not  laid  off  ofl 
distributed  to  the  plaintiff  or  the  defendant,  must  be  laid  off  o; 
paid  to  the  persons  entitled  thereto,  according  to  their  respectxri 
rights  and  interests. 
Id.,  S§  16,  16.  and  last  clause  of  $  17,  am'd. 

I  1650.  Viewi  ^when  not  neceasaryi  wl&en  and  ho-vv  naads 

In  an  action  for  waste,  it  is  not  necessary,  either  upon  th 
execution  of  a  writ  of  inquiry,  or  upon  the  trial  of  an  issue  q 
fact,  that  the  jury,  the  judge,  or  the  referee,  should  view  the  prof 
erty.  Where  the  trial  is  by  a  referee,  or  by  the  court  ^^tlioot 
jury,  the  referee  or  the  judge  may,  In  his  discretion*  view  tt 
property,  and  direct  t^p  attornevs  for  the  partfw  to  ntteud  accon 
Ingly.  In  any  o  her  case,  the  court  may,  in  its  dlscretioii,  bf  ordci 
direct  a  view  by  the  jury. 
Bnbstitated  for  Id.,  part  of  Si  8  »^  10.  i 
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ARTICIiSa  SBVKNTH. 

Action  for  a  nuitaneet 

Sw.  1680.  When   actiM   nay   be   broosht. 

1061.  Defendaota  therein.  ^ 

1062.  Final  Jodcment. 

1608.  Application  of  thla  article. 

§  1Q80.  'When  aotlon  mar  be  brought. 

An  action  for  a  nuisance  may  be  maintained  in  any  case,  where 
sQcli  an  action  might  have  been  maintained  under  the  laws  in 
force,  immediately  before  this  act  takes  effect. 

2  B.  S.  382,  I  1  (2  Edm.  848).  and  Go.  Proc.,  f  4M. 

§  1061.  Defendants  tbereln. 

A  person  by  whom  the  nuisance  has  been  erected,  and  a  person 
to  whom  the  real  property  has  been  transferred,  may  be  joined  as 
defendants  in  such  an  action. 

M.,  f  2. 

I  leea.  Flmal  Jnd«Bi*At. 

A  final  judgment  in  fayor  of  the  plaintiff,  may  award  him 
damages,  or  direct  the  removal  of  the  nuisance,  or  both. 
Id.,  i  7,  am*d  by  Co.  Proc.,  |  464. 

I  1«6S.  Applloatlon  of  tldls  artieleb 

This  article  does  not  affect  an  action,  wherein  the  complaint 
demands  judgment  for  a  sum  of  money  only. 
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AJBLTlLCWa  BIOaTfiU 

Other  aetfom  insUtHng  to  realprqperty. 

8m.  1864.  Oertain  penoDB  holding  o¥er  fleemed  trertpawen.    Action  ■git— > 
them. 
1666.  ReverBloner,  etc.,  may  maintain  action. 

1666.  Joint  tenant,  etc.,  may  maintain  action  against  Iiis  co-tcfumt. 

1667.  Action   for  cutting,    etc.,    trees. 

1668.  Id.;  when  treble  dfetnag^t  may  be  recoYered. 
1668.  Treble  damagea  tor  forcible  entry  or  detainer. 

§  1004.  Certain  pcnioBM  l&oldtns  over  deemed  trespaaaev*. 
Action  aaralUMt  tl&em. 

A  person  in  possession  of  real  property,  as  guardian  or  trustee 
for  an  infant,  or  having  an  estate  determinable  upon  one  or  more 
liTes,  who  holds  over  and  continues  in  possession,  after  the  de- 
termination of  his  trust  or  particular  estate,  without  the  express 
consent  of  the  person  then  immediately  entitled,  is  a  trespasser. 
An  action  may  be  maintained  against  him,  or  his  executor  or 
administrator,  by  the  person  so  entitled,  or  his  executor  or  admin- 
istrator, to  recover  the  full  value  of  the  profits,  receiyed  dvrlo^ 
the  wrongful  occupation. 

1  B.  8.  r«»,  S  7  (1  Bdm.  700). 

I  1005«  Reversioner,  etc.,  may  maintain  action* 

A  person,  seized  of  an  estate  in  remainder  or  reYersion,  may 
maintaiji  an  action  founded  upon  an  injury  done  to  the  inherit- 
ance, notwithstanding  any  intervening  estate  for  life  or  for  years. 

Id.,   i  8. 

I  1000.  Joint  tenant,  ete.9  n&ay  n&alntaln  action  asalnat 
him  eo-tenant. 

A  joint  tenant  or  a  tenant  in  common  of  real  property,  or  his 
executor  or  administrator,  may  maintain  an  action  to  recover  his 
iust  proportion  against  his  co-tenant,  who  has  received  more  than 
his  own  just  proportion,  or  against  his  executor  or  administrator. 

Sabatltnted  for   id..   |  9. 

1  1007.  Action  for  cnttlnaT)  etc.,  trees. 

If  any  person  cuts  down  or  carries  oft  any  wood,  underwood, 
tree,  or  timber,  or  girdles  or  otherwise  despoils  a  tree  on  the  land 
of  another,  without  the  owner's  leave;  or  on  the  common,  or 
other  land,  of  a  city,  village,  or  town,  without  having  right  or 
privilege  in  those  lands,  or  license  from  the  proper  officer;  an 
action  may  be  maintained  against  him,  by  the  owner,  or  the  cityr 
village,  or  town,  as  the  case  may  be. 

2  B.  8.  888.  I  1  (2  Bdm.  840).  am'd. 

f  1008.  Id.  I  vrlten  treble  damagrea  may  be  reeovevod. 

In  an  action  brought  as  prescribed  in  the  last  section,  the 
plaintiff  may  state  in  his  complaint  the  amount  of  his  damages, 
and  demand  judgment  for  treble  the  sum,  so  stated.  Thereupoa 
if  the  inquisition,  or,  where  issues  of  fact  are  tried,  the  verdict 
report  or  decision,  awards  him  any  damages,  he  is  entitled  U 
judgment  for  treble  the  sum  so  awarded,  except  that  In  either  ol 
the  following  cases,  judgment  must  be  rendered  fbr  singK 
damages  on^r 
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1.  Where  the  verdict,  report,  or  decision  finds  affirmatiyely  that 
the  injury,  for  which  the  action  was  brought,  was  casual  and 
Snvoiuntftry;  or  that  the  defendant,  when  he  committed  the  injury, 
had  DFobabie  cause  to  believe  that  the  land  was  his  own. 

2.  Where  the  defendant  has  pleaded,  and  the  verdict,  report,  or 
decision  finds  affirniatiTely,  that  the  injury,  for  which  the  action 
was  brought*  was  committed  by  taking  timber,  for  the  pur- 
pose of  making  or  repairing  a  public  road,  or  a  public  bridge,  or 
by  taking  any  wood,  underwood,  or  tree,  for  a  like  puipose,  by 
authority  of  a  commissioner  or  overseer  of  highways. 

2  R.  S.  838,  M  2  and  3,  and  part  of  |  1. 

S  1669.  Treble  damaires  for  forelbl«  entrr  or  Aetainer. 

If  a  person  is  disseised,  ejected,  or  pat  out  of  real  nroperty,  in 
a  forcible  manner;  or  after  he  has  been  put  out,  is  held  and  kept 
out,  by  force,  or  by  putting  him  in  fear  of  personal  violence,  he  is 
entitled  to  recover  treble  damages,  in  an  action  therefor  against 
the  wrong-doer. 

Id.,  i  4.  am'd.    See  f  11S4,  ante.  / 
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ARTICLE  NINTH. 

Provisiane  applicable  to  two  or  more  of  the  actions  specified  in  this 

title. 

Sec.  1670.  Notice  of  peDdency  of  action  by  plaintiff. 

1671.  Effpct  of  notice. 

1672.  Notice  to  be  recorded  and  indexed. 

1673.  Notice  of  pendency  of  action  by  defendant. 

1674.  When  and  how  notice  may  be  cancelled. 

1675.  When   and  bow   court   may   compel  delivery  of  poneMtoa  of  r»al 

property  to  purchaser. 

1676.  Upon  sale  of  real  property,  officer  to  pay  taxea,  etc. 

167T.  JudgiQeot  to  be  entered  in  county  wtken  real  property  te  sttnated. 

1678.  Sale;    notice  of;    how   conducted. 

1679.  Purcbasea  by  certain  officers  prohibited.    Penalty. 

1680.  Beyeraloner,  etc.,  may  brtag  action  after  tenant^*  defaolt* 
16^  Defendant,  how  prevented  from  committing  waAie,  euw 

1682.  when  order  for  aurvey  may  be  made. 

1683.  CkratentB  and  aenrice  of  order. 

1684.  Authority  of  party  under  order. 

1686.  Liability  of  purchaser,  pending  an  action. 

1686.  Infant  may  maintain,  etc.,  real  action  in  his  ewn  name. 

1687.  Joinder  of  real  actions  with  others. 

1688.  When  special  proceeding  to  recover  real  property  not  allowed, 

I  1070.  [Am'd»  1004.]  Notice  of  pendency  of  action  by 
plaintiff. 

In  an  action  brought  to  recover  a  judgment  affecting  the  title 
to»  or  the  possession,  use,  or  enjoyment  of,  real  property,  if  the 
complaint  is  verified  the  plaintiff  may,  when  he  files  his  com- 
plaint, or  at  any  time  afterwards  before  final  judgment,  file,  in 
the  clerk's  office  of  each  county  where  the  property  is  situated, 
a  notice  of  the  pendency  of  the  action,  stating  the  names  of  the 
parties,  and  the  object  of  the  action,  and  containing  a  brief  de- 
scription of  the  property  5n  that  county,  affected  thereby.  Such 
a  notice  may  be  filed  with  the  complaint,  before  the  service  of 
the  summons;  but,  in  that  case,  personal  service  of  the  summons 
must  be  made  upon  a  defendant,  within  sixty  days  after  the 
filing,  or  else,  before  the  expiration  of  the  same  time,  publication 
of  the  summons  must  be  commenced,  or  service  thereof  must  be 
made  without  the  state,  pursuant  to  an  order  obtained  therefor, 
as  prescribed  in  chapter  fafth  of  this  act. 

See  Oo.  Proc,  |  132;  see,  I  1631,  also,  I  1678,  post;  L.  1904,  ch.  518.  lu 
effect  Sept.   1,  1901. 

8  1071.  [Am'd,  1905.]  Effect  of  notice. 
Where  a  notice  of  the  pendency  of  an  action  may  be  nled,  as 
prescribed  in  the  last  section,  the  pendency  of  the  action  is  con- 
structive notice,  from  the  time  of  so  filing  the  notice  only,  to 
a  purchaser  or  incumbrancer  of  the  property  affected  thereby, 
from  or  against  a  defendant,  with  respect  to  whom  the  notice  is 
directed  to  be  indexed,  as  prescribed  in  the  next  section.  A  per- 
son, whose  conveyance  or  incumbrance  is  subsequently  executed, 
or  subsequently  recorded,  is  bound  by  all  proceedings  taken  in  the 
action,  after  the  filing  of  the  notice,  to  the  same  extent  as  if  he 
was  a  party  to  the  action.  In  any  action,  other  than  an  action  to 
foreclose  a  mortgage  or  for  the  partition  of  real  property  or  for 
dower,  in  which  a  notice  of  the  pendency  thereof  has  been  filed, 
and  in  which  it  shall  appear  to  the  court  upon  a  motion  made  as 
hereinafter  provided,  that  adequate  relief  ran  be  secured  to  the 
plaintiff  by  a  deposit  of  money,  or  in  the  discretion  of  the  court 
by  the  giving  of  an  undertnkiiis:,  as  hereinafter  provided,  where 
the  cancellation  of  such  notice  is  ^^ot  otherwise  expressly  provided 
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for  or  regulated,  any  defendant  or  any  other  person  haying  an 
interest  in  the  property  affected  by  the  action,  may  apply  for  the 
cancellation  of  such  notice.  8uch  npplicutibn  shall  be  by  motion 
made  in  the  action  upon  notice,  to  be  directed  and  approved  by 
the  court,  to  all  the  parties  to  the  action  and  to  such  other  per- 
sons as  the  court  may  direct.  If  the  court  on  the  hearing  of  the 
motion  shall  decide  that  adequate  relief  can  be  secured  to  the 
plaintiff  and  that  the  case  is  one  in  which  the  judgment  sought 
to  be  enforced  against  the  real  property  mentioned  in  .said  notice 
of  pendency  of  action  may  be  secured  by  the  dojposit  of  the  amount 
claimed  or  by  the  giviug  of  an  undertaking,  the  court  may  make 
an  order  directing  that  the  applicant  make  a  deposit  in  court  of 
a  sum  of  money,  or  in  the  discretion  of  the  court,  give  an  under- 
taking with  at  least  two  sufficient  sureties  for  the  payment  of 
any  amount  which  the  party  filing  such  notice  of  pendency  of 
action,  or  any  other  party  to  the  action  claiming  an  interest  or 
lien  upon  such  real  property  may  recover  in  the  action,  and  will 
pay  the  judgment  sought  to  l)e  enforced  against  said  real  property, 
in  the  event  that  a  final  judgment  shall  be  recovered  therein  and 
conditioned  for  the  performance  of  such  other  terms  as  the  court 
may  direct,  and  that  thorrupon,  and  upon  such  other  terms,  if 
any,  as  the  court  shall  deem  equitable,  an  order  be  made  can- 
celling such  notice  of  record.  The  sum  required  to  be  paid  into 
court  or  the  amount  of  the  undertaking,  shall  be  at  least  the 
amount  claimed  by  the  plaintiff  or  the  value  of  the  property 
affected  by  the  action  or  the  interest  of  the  party  filing  such 
notice  therein,  with  interest  and  costs,  and  if  the  court  allow  an 
undertaking  to  be  given,  a  copy  thereof  with  notice  of  filing  of 
the  same,  shall  be  servcHl  upon  the  attorney  for  the  plaintiff  and 
upon  such  other  parties  as  the  court  may  direct  and  notice  of  not 
less  than  two  days  of  the  justification  of  the  sureties.  Upon  the 
deposit  of  the  sum  requiriMi  into  court,  or  if  an  undertaking  is 
griven,  upon  the  approval  of  such  undertaking  by  the  court  or  a 
judge  thereof  and  the  compliance  with  such  other  terms  as  may 
have  been  imposed,  the  court  may  direct  that  the  notice  of  pen- 
dency of  action  be  cancelled  of  record  by  a  particular  clerk  or  by 
all  the  clerks  with  whom  it  is  filed  and  recorded,  which  cancel- 
lation must  be  made  by  a  note  to  that  effect,  on  the  margin  of 
the  record,  referring  to  the  order.  Unless  the  order  is  entered 
in  the  same  clerk's  office,  a  certified  copy  thereof  must  be  filed 
therein,  before  the  notice  is  cancelled.  After  a  notice  of  pen- 
dency of  action  has  been  cancelled  as  herein  provided,  neither 
the  proceedings  in  the  action,  nor  any  judgment  which  may  be 
rendered  therein,  shall  affect  the  real  property  described  in  any 
notice  of  pendency  which  has  been  cancelled  pursuant  to  the 
provisions  of  this  section. 

Co.   Proc..  S  132;  U  1906,  cb.  60.    In  effect  Sept.  1.  IflOS. 

§  1673.  Notlee  to  be  recorded  and  Indexed. 
Each  county  clerk,  with  whom  such  a  notice  is  filed,  must  imme- 
diately record  it,  in  a  book  kept  in  his  office  for  that  purpose, 
and  index  it  to  the  name  of  each  defendant,  specified  in  a  direc- 
tion, appended  at  the  foot  of  the  notice,  and  subscribed  by  the 
attorney  for  the  plaintiff.  The  expense  of  procuring  a  new  book, 
when  necessary,  must  be  paid  out  of  the  county  treasury,  as  other 
county  charges. 

U  18G4.  ch.  sa.  lil  1  and  2  (B  Edm.   231). 

9  1073.  Ifotiee  of  pendency  of  action  by  defendant. 
Where  a  defendant  sets  up  in  his  answer  a  counterclaim,  upon 
which  he  demands  an  affirmative  judgment  affecting;  the  title  tO| 
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or  the  possession,  use,  or  enjoyment  of,  real  property,  he  may, 
at  the  time  of  filing  his  answer,  or  at  any  time  afterwaixis  before 
final  judgment,  file  a  like  notice.  The  last  three  sections  apply  to 
such  a  notice.  For  the  purpose  of  such  an  application,  the  de- 
fendant filing  such  a  notice  is  regarded  as  a  plaintiff,  and  the 
plaintiff  is  regarded  as  a  defendant. 

Co.  Proc.,  f  132,  In  part.    8ee  I  1670.  ante. 

{  1074.  [Am'd,  1H02.]  IVlten  nnC  3\ow  notice  ma>'  Ibe 
cancelled. 

After  the  action  is  settled,  discontinued,  or  abated,  or  final 
judgment  is  rendered  therein  against  the  party  filing  the  notice, 
and  the  time  to  appeal  herefrom  has  expired,  or  if  a  plaintiff 
filing  the  notice  unreasonably  neglects  to  proceed  in  the  action, 
the  court  may,  in  its  discretion,  upon  the  application  of  any 
person  aggrieved,  and  upon  such  notice  as  may  be  directed  or 
approved  by  it,  direct  that  a  notice  of  the  pendency  of  an  action, 
filed  as  prescribed  in  the  lust  four  sections,  be  cancelled  of  record 
by  a  particular  clerk,  or  by  all  the  clerks,  with  whom  it  is  filed 
nnd  recorded.  The  cancellation  must  be  made  by  a  note  to  that 
effect,  on  the  margin  of  the  record,  referring  to  the  order.  Unless 
the  order  is  entered  in  the  same  clerk's  oflice,  a  certified  copy 
thereof  must  be  filed  therein,  before  the  notice  is  caucelied.  In  a 
judgment  creditor's  action,  the  court  may,  at  any  stage  of  the 
proceeding,  upon  notice  to  the  plaintiff  or  to  the  judgment  creditor 
to  be  affected  lliereby,  direct  that  a  notice  of  the  pendency  thereof 
be  cancelled,  upon  payment  into  court  of  the  amount  of  the 
judgment  or  judgments  sought  to  be  enforced  in  such  action, 
together  with  the  accrued  interest  and  such  sum  in  addition 
thereto  as  the  court  may  deem  sufficient  to  cover  interest  likely  lo 
accrue  during  the  pendency  of  the  action  and  costs.  Or,  in  .lieu 
thereof,  the  court  may,  in  its  discretion,  order  that  an  under* 
taking  be  given  in  a  sum  double  the  amount  of  the  judgment  op 
judgments  sought  to  be  enforced,  with  two  sufficient  sureties  lo 
be  approved  by  tlie  court  or  a  judge  thereof,  conditioned  that  the 
defendant  or  defendants  applying  therefor  will  pay  the  judgment 
or  judgments  sought  to  be  enforced  against  said  property,  with 
interest  and  costs  in  the  event  that  a  final  judgment  shall  be 
entered  in  such  judgment  creditor's  action  in  favor  of  the  judg- 
ment creditor  or  creditors  to  the  effect  that  such  real  estate  was, 
at  the  time  of  the  filing  of  said  notices  of  pendency  of  action, 
equitably  chargeable  therewith.  A  copy  of  said  undertaking,  with 
notice  of  the  tiling  of  the  same,  shall  Ik*  served  upon  the  attorney 
for  the  judgment  creditor,  and  notice  of  not  less  than  two  days 
of  the  justification  of  the  snreties.  Upon  the  approval  of  such 
undertaking  by  the  court  or  a  judge  thereof,  the  court  may  direct 
that  the  notice  of  p(»ndency  of  action  be  cancelled  of  record,  in  t ho 
manner  above  provided.  Where  a  judgment  creditor's  action  is 
brought  by  the  plaintiff  as  well  on  his  own  behalf  as  on  behalf  of 
such  other  creditors  as  may  come  in  and  contribute  to  the  expon.He 
of  such  action,  notice  of  the  application  to  cancel  such  lis  pendens 
shall  bp  given,  as  wpI!  to  the  plaintiff  as  to  such  other  judgment 
creditors  as  shall,  before  the  service  of  the  notice  of  motion  or 
order  to  show  cau'^e.  have  served  upon  the  attorney  appearing  for 
the  defendant  in  whose  name  the  title  shall  stand  at  the  time  of 
the  commencpment  of  the  action  a  notice  to  th«=»  effect  that  .such 
judgment  creditor  elects  to  come  in  and  contribute  to  the  expenses 
of  such  action,  which  notice  shall  also  describe  the  judgment  by 
giving  the  name  of  the  court  in   which  it  was  recovered,  sucji 
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recovery  and  the  amount  thoroof,  and  shall  be  accompanied  by  an 
affidavit  of  the  judgment  creditor  or  his  attorney  to  the  efiPect  that 
such  judgment  has  been  duly  docketed,  giving  the  date  and  place 
of  sii<*h  docket,  and  that  an  execution  has  been  issued  thereon  t«> 
the  sheriff  of  the  proper  county  and  has  been  returned  unsatisfied^ 
and  the  amount  clainied  to  be  due  thereon.^  In  such  case  the  court 
shall  provide  for  like  deposit  or  like  security,  as  the  case  may  be, 
for  the  benefit  of  the  judgment  creditor  giving  such  notice  before 
the  cancellation  of  such  notice  of  pendency  of  action. 

L.   18OT,  ch.  504. 

S  107S.  Wben  and  ho-w  court  may  compel  delivery  of 
po»>eiiiilon  of  real  property  to   parcbaiier. 

Where  a  judgment  in  an  action  spe<;ifio4l  in  this  title,  allots  to 
any  persons  a  distinct  parcel  of  real  property,  or  <outains  a  direc- 
tion for  the  sale  of  real  property,  or  confinus  such  an  allotment  or 
sale,  it  may  also,  except  in  a  case  where  it  is  expressly  presciibed 
in  this  act  that  the  judgment  may  be  enforced  by  execution, 
direct  the  delivery  of  the  possession  of  the  property  to  the  person 
entitled  thereto.  If  a  party,  or  his  representative  or  successor, 
who  is  bound  by  the  judgment,  withholds  possession  from  the 
person  thus  declared  to  be  entitled  thereto,  the  court,  besides 
puni-shing  the  disobedience  as  a  contempt,  may,  in  its  discretion, 
by  order,  require  the  sheriff  to  put  that  person  into  possession. 
Such  an  order  must  be  executed,  as  if  it  was  an  execution  for  the 
delivery  of  the  possession  of  the  property. 

2  R.  a.   101,  part  of  i   1S2   (2  Edm.  100). 

I  1676.  Upon  vale  of  real  property,  officer  to  pay  taxe»» 
ete. 

Where  a  judgment  rendered  in  an  action  for  partition,  for 
dower,  or  to  foreclose  a  mortgage  upon  real  property,  directs  a 
nale  of  the  real  property,  the  officer  making  the  sale  must,  out  of 
the  proceeds,  unless  the  judgment  otherwise  directs,  pay  all  taxes, 
as.se»»ments,  and  water  ratea,  which  are  liens  upon  the  property 
sold,  and  redeem  the  property  sold  from  any  sales  for  unpaid 
taxes,  assessments,  or  water  rates,  which  have  not  apparently 
become  absolute.  The  sums,  necessary  to  make  those  ^)ayraent3 
and  redemptions,  are  deemed  expenses  of  the  sale,  within  the 
meaning  of  that  expression,  as  used  in  any  provision  of  article 
second,  third  or  fourth  of  this  title. 

L.    1S70,   ch.   717,   S  2,  modlflcd  and  amM.    See  Rule  61. 

§  1G77.  Jadarment  to  be  entered  In  county  irhere  real 
property  is   nituated. 

Where  real  property,  sold  by  virtue  of  a  judgment,  rendered  In 
an  action  specified  in  the  last  section,  is  situated  in  a  county, 
other  than  that  in  which  the  judgment  is  entered,  the  judgment 
must  be  also  entered  in  the  offlce  of  the  clerk  of  the  county 
wherein  the  property  is  situated-,  before  the  purchaser  can  be 
required  to  pay  the  purchase-money,  or  to  accept  a  deed.  The 
Herk  of  the  latter  county  must  enter  it  in  the  judgment-book 
kept  by  him,  upon  filing  with  him  a  copy  thereof,  certified  by  tho 
t^lerk  with  whom  it  is  entered. 

§  167S.  [An*d,  1804,  1896,  1808.1  Snlei  notice  of|  how 
eondncted. 

A  sale  made  in  pursuance  of  any  provision  of  this  title,  must 
be  at  public  anetion  to  the  hiirliest'  bidder.  Notice  of  such 
Fale  muRt  be  given  bv  the  officer  making  it,  as  prescribed  in 
section  fourteen  hundred  and  thirty-four  of  this  act  for  the  salo 
by   a   sheriff  of   real   property,    by   virtue   of  an   execution,   un- 
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less  the  property  is  situated  wholly  or  partly  in  a  city  in 
which  a  daily,  semi-weelily  or  tri-weekly  newspaper  is  pubHshed, 
and,  in  that  case,  by  publishing  notice  of  the  sale  in  such 
a  daily,  semi-weekly  or  tri-weekly  paper,  at  least  twice  in  each 
week  for  three  successive '  weeks,  or  in  a  weekly  paper  pub- 
lished in  a  city,  once  in  each  of  the  six  weeks,  immediately  pre- 
ceding the  sale,  or  in  the  counties  of  New  York  and  Kings  in  two 
Kucu  daily  papers.  If  the  officer  appointed  to  make  such  sale  does 
not  appear  at  the  time  and  place  where  such  sale  has  been  adver- 
tised to  take  place,  then  in  that  case  the  attorney  fot  the  plaintiff 
may  postpone  or  adjourn  such  sale,  not  to  exceed  four  weeks, 
during  which  tjme  such  attorney  may  make  application  to  the 
court  to  have  another  person  appointed  to  make  such  sa'e.  Notice 
of  the  postponement  of  the  sale  must  be  published  in  the  paper 
or  papers  wherein  the  notice  of  sale  was  published.  The  terms  of 
the  sale  must  be  made  known  at  the  sale,  and  if  the  property,  or 
any  part  thereof,  is  to  be  sold  subject  to  the  right  of  dower,  charffo 
or  lien,  that  fact  must  be  declared  at  the  time  of  the  sale.  If 
the  property  consists  of  two  or  more  distinct  buildings,  farms  or 
lots  they  shall  be  sold  separately,  unless  otherwise  ordered  by 
the  court;  and  provided,  further,  that  where  two  or  more  build- 
ings are  situated  on  the  same  city  lot,  they  be  sold  together. 

lu  effect  Sept.  1,  1898;  L.  1898.  cb.  662;  L.  1806.  ch.  152;  L.  18D4.  cb.  263. 

§   1079.  Pnrclia«efi  by  certain  oflices  prohibited.  Pemalty. 

A  commissioner,  or  other  officer,  making  a  sale,  as  prescribed 
in  this  title,  or  a  guardian  of  an  infant  ^arty  to  the  action,  shall 
not,  nor  shall  any  person,  for  his  U?nefat,  directly  or  indirectly, 
j)urchase,  or  be  interested  in  the  purchase  of,  any  of  the  property 
sold;  except  that  a  guardian  may,  where  he  is  lawfully  authorized 
so  to  do,  purchase  for  the  benefit  or  in  behalf  of  his  ward.  The 
violation  of  this  section  is  a  misdemeanor;  and  a  purchase,  made 
contrary  to  this  section,  is  void. 

§  1680.  Reversioner,  etc.,  may  brinar  action  after  tenant'M 
defanlt. 

Where  a  tenant  for  life,  or  for  a  term  of  years,  suffers  judg- 
ment to  be  taken  against  him,  by  consent  or  by  default,  in  an 
action  of  ejectment,  or  an  action  for  dower,  the  heir  or  person 
owning  the  reversion  or  remainder,  may,  after  the  determination 
of  the  particular  estate,  maintain  an  action  of  ejectment  to 
recover  the  property. 

2  B.  S.  330,   §  2  (2  Edm.  860),   am*d.     See  §  1688,  post 

S  1081.  Defendant,  bo^w  prevented  from  conftmlttlnir 
wante,  ete. 

If.  during  the  pendency  of  an  action  specified  in  this  title,  the 
defendant  commits  waste  upon,  or  does  any  other  damage  to, 
the  property  in  controversy,  the  court,  or  a  judge  thereof,  may, 
upon  the  application  of  the  plaintiff,  and  due  proof  of  the  facts 
by  affidavit,  grant,  without  notice  or  security,  an  order,  restrain- 
ing him  from  the  commission  of  any  further  waste  upon  or  dam- 
age to  the  property.  Disobedience  to  such  an  order  may  be 
punished  as  a  contempt  of  the  court.  This  section  does  not 
affect  the  plaintiff's  right  to  a  permanent  or  temporary  injunc 
tion  in  such  an  action. 

2  R.  S.  3^0.  SS  18  and  19  (2  Edm.  347). 

S   1G82.  IVlien  order  foV  Mnrvey  may  1>e  ntade. 
If  the  court,   in  which  an  action  relating  to  real  property   ii 
pending,  is  satisfied   that  a  survey  of  any  of  the  property,   if 
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the  possession  of  either  party,  or  of  a  boundary  line  between 
the  parties,  or  between  the  property  of  either  of  them,  and  of 
another  person,  is  necessary  or  expedient,  to  enable  either  party 
to  prepare  a  pleading,  or  prepare  for  trial,  or  for  any  other 
proceeding  in  the  action,  it  may,  upon  the  application  of  either 
party,  upon  notice  to  the  party  in  possession,  make  an  order, 
granting  to  the  applicant  leave  to  enter  upon  that  party's  prop- 
erty, to  make  such  a  survey. 

2  R.  S.  841,  I  13  (2  Sdm.  852),   am'd. 

§  1683.  Contents  and  service  of  order. 
An  order,  made  as  prescribed  in  the  last  section,  must  specify, 
by  a  description  as  definite  as  may  be,  the  property  or  boundary 
line  to  be  surveyed,  and  the  real  property  of  the  adverse  party, 
upon  which  it  is  necessary  to  enter  for  that  purpose.  A  copy 
thereof  must  be  served  on  the  owner  or  occupant  of  that  property, 
before  entry  thereupon. 

Id..  S  14.  am'd. 

§  1684.  Authority  of  party  nnder  order. 
After  serving  a  copy  of  the  order,  as  prescribed  in  the  last 
section,  the  party  obtaining  it,  his  necessary  surveyors,  servants, 
and  agents,  may  enter,  for  the  purpose  of  making  the  survey, 
ttpow  the  real  property  described  in  the  order,  and  may  there 
make  the  siirvey;  but  each  person  so  entering  is  responsible  for 
any  unnecessary  injury  done  by  him:  and  the  party  procuring 
the  order  is  responsible  for  such  an  injury,  done  by  any  person 
10  entering. 

Id.,  S  15.  am'd. 

I  1685.  Iiiabillty  of  purchaser,  pending?  an  action. 
If  the  defendant,  in  an  action  of  ejectment  or  an  action  for 
dower,  aliens  the  real  property  in  question,  after  the  filing  of 
a  notice,  as  specified  in  section  1670  of  this  act,  and  an  execu- 
tion against  him  for  the  plaintiffs  damages  is  returned  wholly 
or  partly  unsatisfied,  an  action  may  be  maintained  by  the  plain- 
tiff against  any  person  who  has  been  in  possession  of  the  prop- 
erty, under  the  defendant's  conveyance,  to  recover  the  unsatisfied 
iiortion  of  the  damages,  for  a  time  not  exceeding  that,  during 
vhich  he  possessed  the  property. 

Id..  I  19.     See  f  1670,  ante. 

9  1686.  Infant  n&ay  maintain,  etc.,  real  action  In  hln  Ofm 
■anae. 

Any  action  specified  in  this  title  may  be  maintained  by  or 
against  an  infant  in  his  own  name:  and  article  fourth  of  title 
second  of  chapter  fifth  of  this  act  applies  to  such  an  action, 
except  as  otherwise  prescribed  in  sections  1535  and  153C  of  this 
act. 

I  1687.  Joinder  of  real  actions  with  others. 
Nothing  contained  in  this  title  is  to  be  construed,  as  to  prevent 
the  plaintiff  from  uniting  in  the  same  complaint  two  or  more 
causes  of  action,  in  any  case  specified  in  section  4S4  of  this  act. 

gee  f  484,  ante. 

I  1688.  "When  special  proceeding:  to  recover  real  prop- 
erty not  allonred. 

A  special  proceeding  to  recover  real  property  cannot  be  takei], 
except  in  a  case  specially  prescribed  by  law. 
t  B.  S.  342,  I  34  (3  B4m.  864). 
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article:  TBlfTH. 

(Added  by  U  1901,  ch.  306.    In  effect  Sept.  1,  IMM 

Evidenee  in  actions  or  prooeedings  involving  a  title  to  real  propertlf* 

Sec.  l«88fl.  Testlmoar  perpetiiftted  puranaDt  to  UUe  artiole  nwy  be  lecetved. 

1688b.  Effect  ot  documentary  evidence. 
ie88c.  Mode  of  Introdnclng  testimony. 

1688d.  Application  to  take  depoaltlon  and  perpcftnate  testiiDoqy. 
1688e.  Petition,  what  to  contain. 
16e8f.  Appointment  of  referee;  notice  to  appear. 
1688g.  Referee  to  take  depoeitlon. 
.    1688b.  Examination;  deposition  to  be  alj^d  and  certified. 
16861.   Depositions  as  STidenee. 

I  1088a.  Teatlmony  perpetuated  pnrsaaAt  to  ttkim  artlele 
may  be  received. 

In  any  action  or  proceeding  involring  a  question  as  to  title  to 
real  property  In  the  state  of  New  York,  the  conrt  shall  upon  the 
offer  of  any  party  receive  in  evidence  testimony  perpetuated  pur- 
suant to  the  provisions  of  this  article;  provided  that  the  testimony 
of  a  witness  shall  not  be  admissible  under  the  provisions  hereof, 
until  the  court  is  satisfied  that  such  witness  is  deceased,  or  is 
unable  personally  to  attend  by  reason  of  insanity,  sickness  or  other 
infirmity,  or  is  confined  in  a  prison  or  jail,  or  is  absent  from  the 
state*  and  his  attendance  can  not  with  reasonable  diligence  be 
compelled  by  subpoena  or  his  testimony  taken  by  commission. 

9  lQ86b.  Bfleet  of  dooiiiiieAtar7  e-rldenee. 

No  provision  of  this  article  shall  give  to  any  documentary  evi- 
dence introduced  in  connection  with  such  testimony  any  greater 
or  different  effect  than  may  be  due  to  it  by  reason  of  the  testi- 
mony relative  thereto  or  its  own  character. 

I  1688c.  Mode  of  Introduclnar  teatlnaonir. 

Such  testimony  may  be  introduced  in  such  actios  or  proceeditii 
in  any  mode  established  by  the  practice  of  the  courts  for  the 
introduction  of  testimony  given  upon  a  former  trial  of  an  actioif 
by  a  witness  who  has  since  died,  and  subject  to  objeotiomi  M  to 
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the  co]iip«keiicy  ^f  a  witnets  or  the  reUiYmaey  or  oompetency  of  a 
question  {Kit  to  bim  or  the  answer  given  by  him,  aa  if  the  wftnoM 
were  personally  examined,  and  whhoot  being  noted  npoa  the 
deposition. 

9  lOSSd,  Application  to  take  deposition  and  to  pcrpctn- 
ate  testlmonr- 

Where  a  person  has  <been,  or  he  and  those  under  whom  he 
claims  have  been,  for  one  year  in  possession  of  real  property  or 
of  an  undivided  interest  therein,  claiming  it  in  fee  or  for  life 
or  for  a  term  of  years,  not  less  than  ten,  he  may  apply  to  the 
sapreme  courts  by  petition,  to  take  the  deposition  of  any  person 
or  persona  and  to  perpetuate  aoeh  testimony  to  be  received  ia 
evideaee  pursttint  to  the  provisions  of  this  aortiela. 

I  1688e.  Petition,  virltat  to  contain. 

The  person  desiring  to  take  a  deposition  and  to  perpetuate 
testimony  as  prescribed  in  this  article  may  present  to  a  justice  of 
the  supreme  court  a  petition  duly  verified,  setting  forth  as  follows: 

First.  A  descriptiofn  of  the  real  property  in  relation  to  which 
^he  petitioner  desires  testimony  taken  and  perpetuated,  the  estate 
of  the  petitioner  therein,  whether  in  fee  or  for  life,  or  for  a  term 
of  years,  and  whether  he  holds  as  heir,  devisee  or  purchaser,  or 
as  trustee  of  an  express  trust. 

Second.  That  the  property  at  the  date  of  the  petition  is  and 
for  one  year  next  pifeeeding  has  been  in  his  possession  or  the 
possessiSQ  of  himself  and  those  from  whom  he  derives  title,  either 
as  sole  owner  or  as  Joint  tenant  or  as  tenant  in  common. 

Third.  A  general  statement  of  the  facts  as  to  which  testimony 
is  to  be  taken  and  the  circumstances  which  render  it  necessary 
for  the  ptotectlon  of  the  petitioner's  rights  that  the  proposed 
'  testimony  should  be  perpetuated. 

Fourth.  The  names  and  residences  of  the  persons  to  be  ex- 
amined. 

Fifth.  The  names  and  residences  of  persons  having  interests 
which  may  be  adversely  affected  by  the  testimony  sought  to  be 
taken,  so  far  as  such  names  and  residences  are  within  the  knowl- 
edge of  the  petitioner;  or,  where  such  names  and  residences  can- 
not be  ascertained,  a  statement  of  the  class  of  persons  having 
hiterests  which  may  be  so  adversely  affected. 

Sixth.  Any  other  fact  necessary  to  show  that  the  case  comes 
within  the  provisions  of  this  article. 

f  t66Bf.  Apvolatment  of  rcfere«)  notice  to  appeav. 

Upon  the  presentation  of  the  petition,  the  judge  shall  make  an 
order  containing  directions  as  to  the  persons  to  whom,  and  the 
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manner  in  which^  notice  shall  be  giren  of  tlie  time  and  place  at 
which  such  application  will  be  heard;  and  at  the  time  fixed  in 
said  notice  for  that  purpose,  if  it  shall  be  shown  to  the  satisfaction 
of  the  court  that  the  case  comes  within  the  provisions  of  this 
article,  the  court  shall  make  an  order  appointing  a  referee  to  take 
such  testimony  and  prescribing  the  n^anner  in  which  and  the 
persons  fo  whom^  notice  shall  be  giren  of  the  time  and  place  at 
which  the  testimony  will  be  taken  before  said  referee. 

I  1688ff.  Referee  to  talce  depovition. 

Before  proceeding  with  the  testimony,  the  referee  shall  require 
proof  that  due  notice  of  the  hefuring  has  been  giyen  in  accordance 
with  the  directions  in  said  order  contained^  and  thereupon  the 
referee  must  proceed  to  take  the  depositions  of  the  persona  pro* 
posed  to  be  examined,  as  stated  in  the  petition,  at  the  time  and 
place  mentioned  in  the  notice,  and  may  from  time  to  time  ad- 
journ the  examination  to  another  day  and  another  place  within 
the  same  county.  All  the  provisions  of  sections  eight  hundred 
and  fifty-four,  eight  hundred  and  fifty-five,  eight  hundred  and 
fifty-six,  eight  hundred  and  fifty-seven  and  eight  hundred  and 
fifty-dght  of  the  code  of  civil  procedure  apply  to  the  examination 
of  a  person  taken  as  prescribed  in  this  article. 

I  1688h.  Examination  I  deposition  to  be  alarned  and  eer- 
tilled. 

The  referee  upon  every  examination  'taken  as  prescribed  in  thla 
article  must  insert  therein  every  answer  or  declaration  of  the 
person  examined,  which  any  party  to  the  said  proceeding  reqairea 
to  be  Inserted.  If  upon  the  examination  before  the  referee  the 
person  examined  refuses  to  answer  any  question,  the  referee  muat 
report  the  fact  to  the  court  or  a  judge  thereof,  who  must  deter- 
mine whether  the  witness  is  bound  to  answer  the  question.  The 
deposition  when  completed  must  be  read  and  subscribed  by  the 
persons  examined,  certified  to  by  the  referee,  and  within  ten  days 
thereafter  must,  together  with  the  petition  and  order  under  which 
It  was  taken,  and  proof  of  service  of  all  the  notices  required  by 
this  article,  be  filed  in  the  office  of  the  clerk  of  the  county  in 
which  it  was  taken,  and  the  said  deposition  or  a  certified  copy 
thereof  must  be  recorded  in  the  office  of  the  register  (or  clerk 
where  there  is  no  register)  of  the  county  in  which  the  real  estate 
is  situated. 


i  16881.  Depositions  as  erldenee. 

Subject  to  the  provisions  of  this  article*  tha  depositions  or  a 
certified  copy  thereof  may  be  read  in  evidence  by  any  party  to 
an  action  or  proceeding,  which  shall  Involve  tlie  title  to  such  real 
property,  as  against  the  person  on  whose  petition  said  depositiona 
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were  taken,  each  person  to  whom  notice  of  the  taking  of  such 
depositions  was  giyen  as  directed   in  the  order  appointing  the 
referee,  and  all  persons  claiming  from,  through  or  under  them  «r 
any  of  them. 
Ja,  1801,  ck.  808,    In  effect  Sept.  1,  19QL 
14  41T 
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nriiB  iL 

Actions  relating  to  ciiattalf  • 

Article  1.  Action   to   rccorer   a    chattel. 

2.  Action  to  torecioae  a  lien  upoa  a  chattel. 

ARTICLES   FIRST. 

Action  to  recover  a  chattel, 

9oe.  1880.  lolnder  of  action  with  others. 
1090.  When  it  cannot  be  maintained. 

1001.  Id.;  after  judgment  against  the  plaintiff. 

1002.  Id.;   by  an  aaeignee. 

1683.  Jarisdiction,  etc.,  when  a  replcTln  precedes  aummeii 

1004.  Plaintiff  may  require  sheriff  to  repleTy. 

1080.  AffldaTit  therefor,  before  commencement  of  action. 

1080.  Id.;  after  commencement  of  action. 

1097.  Id.;  where  soTeral  chattels  are  to  be  repleried. 

1008.  ProYlslon  where  a  part  only  is  repleyled. 

1689.  Plaintiff*s  undertaking  for   replerin. 

1700.  How  chattel   to  be  replevied. 

1701.  Id.;  how  taken  from  a  building,  etc. 

1702.  Repleyied  chattel;  how  kept,  etc.> 

1708.  When  defendant  may  except  to  sureties;  proceedings  thereupon. 
1704.  When   defendant  may   reclaim  chattel;   proceedings  thereupoa, 

1706.  Sureties;  when  and  how  to  Justify. 

1700.  When  and  to  whom  sheriff  must  dellyer  chattel. 

1707.  Penalty  for  wrong  delivery  by  sheriff. 

1708.  Undertaking:  to  whom  delivered. 

1709.  Claim  of  title  by  third  person;  proceedings  thereupon. 

1710.  Action  against  sheriff  upon  such   claim. 

1711.  Indemnity  to  sheriff  against  such  action. 

1712.  When  agent,  etc.,  may  make  affidavit  for  replevin  or  retnm. 
1718.  Second  and  subsequent  replevin;  proceedings  thereupon. 
1714.  Replevin,  where  order  of  arrest  has  been  granted. 

1716.  Return,  etc.,  by  sheriff. 
1718.  Id.;  how  compelled. 

1717.  Replevin  papers  to  be  made  part  of  judgment-roll,  etc. 

1718.  Action  not  affected  by  failure  to  replevy. 

1719.  When  and  how  plaintiff  may  abandon  his  claim  as  to  part. 

1720.  Title;  how  stated  in  pleading. 

1721.  Taking,  etc.;  how  stated  In  complaint. 

1722.  Damages,   when  chattel  injured,   etc.,  by  defendant. 
1728.  Answer  of  title  in  third  person. 

1724.  Answer  that  property  was  distrained  doing  damage. 
1728.  Defendant  may  demand  Judgment  for  return. 
1720.  Verdict,  etc.,   what  to  state. 

1727.  Substitute  In  certain  cases  for  finding  as  to  value. 

1728.  Verdict,  etc.,   for  part  of  several  chattels;  judgment  therespoa. 

1729.  Damages  how  ascertained  on  default. 

1730.  Pinal  judgment;  docketing  the  same. 

1731.  Execution:  contents  thereof. 

1782.  Id.;  sheriff's  power  to  take  chattel. 

1738.  Action  on  undertaking;  when  maintainable. 

1784.  ^eriff's  return  evidence  therein. 

1736.  Injury,   etc..   no  defence. 

1730.  Abatement  and  revival  of  action. 

S  1689.  Joinder  of  aotlon  -wwith.  otbera. 

Nothingr  in  this  title  is  to  be  so  construed,  as  to  prevent  the 
plaintiff  from  uniting,  in  the  same  complaint,  two  or  more 
causes  of  action,  in  any  case  specified  in  section  484  of  this  act. 

See    I    1087.    ante. 

I  ieM>.  [Am'd,  1894.]    IVheii  It  cAnnot  be  matntsitaod. 

An  action  to  recover  a  chattel  cannot  be  maintained  in  either 
of  the  following  cases:  ^^„ 
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1.  Where  the  chattel  was  taken  by  Tirtue  of  a  warrant,  a^iaat 
the  plaintijff,  for  the  collection  of  a  tax,  aaaeMment  or  fine,  iaaned 
in  pnrBuance  of  a  statute  of  the  Sute  or  of  the  United  States; 
unless  the  talcing  was,  or  the  detention  is,  unlawful,  as  specifie<i^ 
in  section  sixteen  hundred  and  ninety-five  of  this  act. 

2.  Where  it  was  seized  by  virtue  of  an  execution,  or  a  war- 
rant of  attachment,  against  the  property  of  the  plaintiff,  unless 
it  was  legally  exempt  from  such  seixure,  or  is  unlawfully  de- 
tained, as  specified  in  section  sixteen  hundred  and  ninety-flTe 
of  this  act. 

3.  Where  is*  was  seized  by  virtue  of  an  execution,  or  a  war- 
rant of  attachment,  against  the  property  of  a  person  other  than 
the  plaintiff,  and  at  the  time  of  the  commencement  of  the  action 
the  plaintiff  had  not  the  right  to  reduce  it  into  his  possession. 

h.  1894,  eh.  806;  2  B.  8.  622,  ff  4  and  6  (2  B.  8.  640),  am*d. 

f  lesi.  Id.  I  after  J«4smeat  avalnst  tlie  plaintiff. 

Where  a  chattel  is  replevied,  in  an  action  to  recover  the 
same,  and  a  final  judgment  awarding  the  possession  tiiereof  to 
the  defendant  is  rendered,  a  subsequent  action  to  recover  the 
same  chattel  cannot  be  maintained  by  the  plaintiff,  for  the 
same  cause  of  action.  But  the  judgment  does  not  affect  his 
right  to  maintain  an  action  to  recover  damages,  for  taking  or 
detaining  the  same  or  any  other  chattel,  unless  it  was  rendered 
against  him  upon  the  ments. 

Id.,  8  02. 

I  leoa.  Id.  I  by  an  assignee. 

An  action  to  recover  a  chattel,  the  title  to  which  has  been 
transferred  to  the  plaintiff,  since  the  wrongful  taking,  or  during 
the  wrongful  detention  thereof,  with  or  without  the  damages 
sustained  by  the  taking,  withholding,  or  detention,  may  be 
maintained  in  any  case,  where,  except  for  the  transfer,  such  an 
action  might  be  maintained,  by  the  person  from  or  through  whom 
the  plaintiff  derives  title;  but  not  otherwise. 

I  1988.  Jnrlsdlctloay  ete^y  vrben  reple-via  preeedea  saaa- 
asoas. 

Where  a  chattel  is  replevied  before  the  service  of  the  sum- 
mons, as  prescribed  in  this  article,  the  seizure  thereof  by  the 
shsriff  is  regarded  as  equivalent  to  the  granting  of  a  provisional 
remedy,  for  the  purpose  of  giving  jurisdiction  to  the  court,  and 
enabling  It  to  control  the  subsequent  proceedings  in  the  action; 
and  as  equivalent  to  the  commencement  of  the  action,  for  the 
purpose  of  determining,  whether  the  plaintiff  is  entitled  to  main- 
tain the  action,  or  the  defendant  is  liable  thereto. 

S«e  f  416,  tnte. 

i  leM.  Platatlff  atar  reqatre  sheriff  t»  replanr« 

The  plaintiff  may.  when  the  summons  is  Isiued,  or  tt  tnr 
time  afterwards,  and  before  the  service  of  a  copy  of  the  defend- 
ant's answer,  or,  where  judgment  is  taken  by  default  for  want 
of  an  appearance  or  pleading,  before  the  entry  of  the  final 
judgment,  came  the  chattel,  to  recover  which  the  action  is 
brought,   to  be  replevied  by  the   sheriff  of  the  county  wh«»« 

*  8o  in  the  ortglnal. 
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it  to  found.  For  that  purpose,  he  must  deliver  to  the  sheriff 
an  affidavit  and  a  written  undertaking,  as  prescribed  In  the 
following  sections  of  this  article,  with  a  written  requisition, 
indorsed  upon  or  annexed  to  the  affidavit,  and  subscribed  by  his 
attorney,  to  the  effect,  that  the  sheriff  is  required  to  replevy 
the  chattel  described  therein.  The  requisition  may  be  directed 
to  the  sheriff  of  a  particular  county,  or,  generally,  to  the  sheriff 
of  any  county  where  the  chattel  is  found.  It  is  deemed  the 
mandate  of  the  court 
Co.  Proc.,  if  206  and  200,  am'd  and  consolidated. 

I  1096.  Affidavit  tberefoir,  before  commeiieement  off 
action. 

The  affidavit,  to  be  delivered  to  the  sheriff,  as  prescribed  in 
the  last  section,  must  particularly  describe  the  cnattel  to  be 
replevied;  and  must  contain  the  following  allegations: 

1.  That  the  plaintiff  is  the  owner  of  the  chattel,  or  is  entitled 
to  the  possession  thereof,  by  virtue  of  a  special  property  therein; 
the  facts  with  respect  to  which  must  be  set  forth. 

2.  That  it  is  wrongfully  detained  by  the  defendant. 

3.  The  alleged  cause  of  the  detention  thereof,  according  to 
the  best  knowledge,  information,  and  belief  of  the  person  maaing 
the  affidavit. 

4.  That  it  has  not  been  taken  by  virtue  of  a  warrant,  against 
the  plaintiff,  for  the  collection  of  a  tax,  assessment,  or  fine,  issued 
in  pursuance  of  a  statute  of  the  State,  or  of  the  United  States: 
or.  if  it  has  been  taken  under  color  of  such  a  warrant,  either 
that  the  taking  was  unlawful,  by  reason  of  defects  in  the  pro- 
cess, or  other  causes  specified,  or  that  the  detention  is  unlawful, 
by  reason  of  facts  specified,  which  have  subsequently  occurred. 

5.  That  it  has  not  been  seized  by  virtue  of  an  execution  or 
warrant  of  attachment,  against  the  property  of  the  plaintiff, 
or  of  any  person  from  or  through  whom  the  plaintiff  has  derived 
title  to  the  chattel,  since  the  seizure  thereof;  or,  If  it  has  been 
BO  seized,  that  it  was  exempt  from  the  seizure,  by  reason  of  facts 
specified,  or  that  its  detention  is  unlawful,  by  reason  of  facta 
specfiled  which  have  subsequently  occurred. 

6.  Its  actual  value. 
See  Ck>.  Proe.,  |  207. 

I  14HM.  Id.  I  aft^r  eommenoenient  of  action. 

But  where  the  affidavit  is  made  after  the  service  of  the  sum- 
mons, the  allegatiop^,  required  to  be  inserted  therein  by  subdi- 
visions first  and  secv^nd  of  the  last  section,  must  be  to  the  effect, 
that  the  plaintiff,  at  the  time  of  the  commencement  of  the 
action,  was  the  owner  of  the  chattel,  or  was  entitled  to  the 
possession  thereof  by  virtue  of  a  special  property  therein;  and 
that  it  was  then  wrongfully  detained  by  the  defendant,  as  pre- 
scribed in  those  subdivisions. 

I  169t.  Id.t  where  ■e'reral  chattels  are  to  be  repleirled. 

Where  the  affidavit  describes  two  or  more  chattels  of  the 
flame  kind,  it  must  state  the  number  thereof,  and  where  It 
describes  a  chattel  in  bulk.  It  must  state  thp  weight,  measure- 
nmit,  or  other  qnartftv.  Where  It  describes  two  or  more  chattela 
to  be  rei^levied,  it  mav,  at  the  election  of  the  plaintiff,  state  the 
aggregate  value  of  all;  4r,  separately,  the  value  of  any  chattel 
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or  of  any  daaa  of  chattels,  and  the  ag$rreirate  Talne  of  the  re- 
maiuder.  If  any.  Where  it  states  separuiely  the  yalue  of  one 
or  more  chattels  or  classes  of  chattels,  the  defendant  may  re- 
quire, as  prescribed  in  the  following  proTisicms  of  this  article, 
the  return  of  any  or  all  of  the  chattels  or  classes  of  chattels, 
the  value  of  which  is  thus  stated,  or  of  the  portion  thereof 
which  has  heen  replevied.  If  he  procures  such  a  return,  the 
remainder  must  be  delivered  to  the  plaintiff,  except  as  is  otherwise 
prescribed  in  this  article. 
Bsplanatory  of  |   1686,   aote. 

i  1QIS>S»  Proviislon  -where  a.  part  only  la  replevied. 

The  sheriff  must  replevy  a  smaller  number  or  a  smaller  quantity, 
if  the  whole  of  the  chattel  or  chattels  described  in  the  affidavit 
cannot  be  found.  In  that  case,  if  the  affgregate  value  only  is 
stated  in  the  affidavit,  the  value  of  the  entire  chattel  or  class  of 
chattels,  as  so  stated,  is  to  be  deemed  the  value  of  the  part  re- 
plevied, for  the  purposes  of  the  proceedings  to  procure  a  return 
thereof  to  the  defendant 

I  1699.  PlalntflPs  nmdevtAkflnir  for  vepleviau 

The  undertaking  to  be  delivered  to  the  sheriff,  with  a  requisi- 
tion to  replevy  a  chattel,  must  be  executed  by  at  least  two  sure- 
ties, who  must  be  approved  by  the  sheriff.  It  must  be  to  the 
effect,  that  the  sureties  are  bound  in  a  specified  sum,  not  less 
than  twice  the  value  of  the  chattel,  as  stated  in  the  affidavit,  for 
the  prosecution  of  the  action;  for  the  return  of  the  chattel  to  the 
defendant,  if  possession  thereof  is  adjudged  to  him,  or  if  the 
action  abates,  or  is  discontinued,  before  the  chattel  is  returned  to 
the  defendant:  and  for  the  payment  to  the  defendant  of  any  sum, 
whidi  the  judgment  awards  to  him  against  the  plaintiff. 

I  1700.    Bow  chattel  to  be  replevied. 

If  any  chattel,  described  in  the  affidavit,  is  found  In  the  posses- 
sion of  the  defendant,  or  of  his  agent,  the  sheriff,  to  whom  an 
affidavit,  requisition,  and  undertaking  are  delivered,  as  prescribed 
in  the  foregoing  sections  of  this  article,  must  forthwith  replevy 
it,  by  taking  it  into  his  possession.  lie  must  thereupon,  without 
delay,  serve  on  the  defendant  a  copy  of  the  affidavit,  requisition 
and  undertaking,  by  delivering  the  same  to  him  personally,  if  he 
can  be  found  within  the  county;  or,  if  he  cannot  be  so  found,  to 
his  agent,  if  any,  from  whose  possession  the  chattel  is  taken;  or, 
if  neither  can  be  found  within  the  county,  by  leaving  the  copy  at 
the  usual  place  of  abode  of  either,  with  a  person  of  suitable  age 
and  discretion. 

See  Go.  Proc,  remainder  of  f  200,  am'd. 

f  1701.  Id. I  hofr  taken  from  a  hntldlnar*  ete. 

If  any  chattel,  described  in  the  offidnvit,  is  secured  or  concealed 
in  a  building  or  inclosure,  the  sheriff  must  publicly  demand  its 
delivery.  If  it  is  not  delivered,  pursuant  to  the  demand,  he  must 
cause  the  building  or  inclosure  to  be  broken  open,  and  must  take 
the  chattel  into  his  posseRsion. 

Co.  Proc.,  f  214.    Sec  §§  104.  106  and  1S94.  ante. 

I  1793.  Repilevled  oliattel{  how  kept,   etc. 

A  sheriff,  who  has  replevied  a  chattel,  must  retain  it  in  his  pos- 
eesslon,  keeping  it  in  a  secure  place,  until  the  person,  whQ  \n 
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entitled  to  the  possession  thereof,  is  ascertained,  as  prescribed  in 
this  article.  He  must  then  deliver  it  to  that  person,  upon  request 
and  payment  of  his  lawful  fees,  and  necessary  expenses  for  taking 
and  Keeping  it,  as  taxed  by  a  judge  of  the  court,  or  the  county 
judge  of  the  county  where  the  chattel  was  replevied,  ui>on  such  a 
notice  as  the  judge  deems  proper. 
Go.  Proc.,  I  215,  am'd. 

I  1703.  Wben  defendant  may  except  to  snrettesi  pr*^ 
ceedlnffs  thereupon. 

Within  three  days  after  the  chattel  is  replevied,  and  a  copy  of 
the  affidavit,  requisition,  and  undertaking  is  served,  the  defendant, 
unless  he  requires  a  return  of  the  chattel  replevied,  or  of  one  or 
more  of  them,  where  two  or  more  chattels  are  replevied,  may 
serve  upon  the  sheriff  a  notice,  that  he  excepts  to  the  plaintiff's 
sureties;  otherwise  he  is  deemed  to  have  waived  all  objections  to 
them.  Where  the  defendant  has  not  appeared,  the  notice  must  be 
subscribed  either  by  him,  or  by  his  agent  or  attorney.  The  per- 
son ^o  subscribing  the  notice  must  add  to  his  signature  his  office 
address,  as  prescribed  by  law,  with  respect  to  a  notice  of  aoi)ear- 
ance.  Within  ten  days  after  service  of  such  a  notice,  the 
plaiutilTs  attorney  must  serve  upon  defendant's  attorney,  or,  if 
the  defendant  has  not  appeared,  upon  the  sheriff,  notice  of  the 
justification  of  the  sureties.  If  the  notice  of  justification  Is  served 
upon  the  sheriff,  he  must  immediately  serve  it  upon  the  person, 
whose  name  is  subscribed  to  the  notice  of  exception,  in  the  mode 
prescribed  by  law,  for  service  of  a  paper  upon  on  attorney  in  an 
action. 

M.,  I  210,  am*d. 

I  1704.  "Wlieai  defendant  may  reclaim  chattel t  prooeed- 
tniTB    thereupon. 

The  defendant,  if  he  does  not  except  to  the  plaintiff's  sureties, 
as  prescribed  in  the  Inst  section,  may,  within  the  time  allowed  to 
kim  for  such  an  exception,  serve  upon  the  sheriff,  a  notice  that  he 
requires  a  return  of  the  chattel  replevied.  With  the  notice,  he 
mnst  deliver  to  the  sheriff  the  following  papers: 

1.  An  nfTidavit,  containing  an  allegation,  either  that  the  defend- 
ant is  the  owner  of  the  chattel,  or  that  he  is  lawfully  entitled  to 
the  possession  thereof,  by  virtue  of  a  special  property  therein,  the 
fncts  with  respect  to  which  must  be  set  forth. 

2.  An  undertaking,  executed  by  at  least  two  sureties,  to  the 
♦effect  that  they  are  bound,  in  a  specified  sum,  not  less  than  twice 
the  value  of  the  chattel  as  stated  in  the  afl^davit  of  the  plaintiff, 
for  the  delivery  thereof  to  the  plaintiff,  if  delivery  thereof  is 
nd judged,  or  if  the  action  abates  in  consequence  of  the  defend- 
ant's death;  and  for  the  payment  to  him  of  any  sum,  which  the 
judfirment  awards  against  the  defendant. 

Within  three  days  after  serving  a  notice,  reauiring  a  return  of 
the  chattel,  as  prescribed  in  this  section,  the  defendant  must  serve 
upon  the  plaintiff's  nttomey,  notice  of  the  justification  of  the  sure- 
ties to  the  undertaking. 

Id.,  «  211.  am'd. 

f  1706.  Snretleat  Tirhen  and  hovr  to  jnatlfy. 

The  justification  of  sureties,  as  prescribed  in  either  of  the  last 
two  sections,  must  take  T)lace.  either  in  the  county  where  the 
Chutt^l  was  replevied,  or  in  the  county  where  one  o{  the  fiviretl^a 
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resides.  The  proTisionB,  regulating  the  justification  of  bail,  con- 
tained in  article  third  of  title  first  of  chapter  seventh  of  this  aci; 
sorem,  except  as  otherwise  expressly  prescribed  in  this  article, 
with  respect  to  the  notice  of  justification  of  the  sureties;  the 
officer  before  whom  they  most  justify;  the  substitution  of  new 
snreties  or  a  new  undertaking;  the  examination  and  qualifications 
of  the  sureties;  and  the  allowance  of  the  undertaking.  But  afier 
the  allows  nee,  the  undertaking  and  examination  must  be  deliyered 
to  the  sheriif. 
Go.  Proe..  i  218,  with  parts  of  if  210   and  212.    8es  {f  67S.  081,  aatt. 

I  1706.  IVhen  and  to  whom  sheriff  mvst  dellTer  ehattei* 

If  the  defendant  neither  excepts  to  the  plaintiff's  sureties,  nor 
requires  the  return  of  the  chattel,  within  the  time  prescribed  for 
that  purpose;  or  if  he  makes  default  in  serving  notice  of  the 
justification  of  his  sureties,  or  in  procuring  the  allowance  of  his 
undertaking;  or  if  the  plaintiff,  after  the  defendant  has  excepted 
to  his  sureties,  duly  procures  the  allowance  of  his  undertaking; 
the  sheriff  must,  except  in  the  case  specified  in  section  1709  of  this 
act,  immediately  deliver  the  chattel  to  the  plaintiff.  If  the 
plaintiff,  after  the  defendant  has  excepted  to  his  sureties,  makes 
default  in  serving  notice  of  justification,  or  in  procuring  the  allow- 
ance of  his  undertaking;  or  if  the  defendant,  after  he  hna  required 
the  return  of  the  chattel,  duly  procures  the  allowance  of  his  under- 
taking; the  sheriff  must  immediately  deliver  the  chattel  to  the 
defendant.  When  the  chattel  is  delivered  by  the  sheriff  to  either 
party,  as  prescribed  in  this  section,  the  sheriff  ceases  to  be  re- 
n;>on8ible  for  the  sufficiency  of  the  snreties  of  either  party;  until 
then,  he  Ik  responsible  for  the  sufficiency  of  the  sureties  of  the 
plaintiff  or  of  the  defendant,  as  the  case  may  be. 
See  Id.,  li  210,  211  and  212. 

1  1707.  Penaltx  for  wrongr  dellT'err  hr  shevlff. 

A  sheriff,  who  delivers  to  either  party,  without  the  consent  of 
the  other,  a  chattel  replevied  by  him,  except  as  prescribed  in  the 
last  section,  or  by  virtue  of  an  execution  issued  upon  a  judgment 
in  the  action,  forfeits,  to  the  party  aggrieved,  two  hundred  and 
fifty  dollars;  and  is  also  liable  to  him  for  all  damages  which  he 
sustains  thereby. 

2  B.  8.  62&.  S  18  (2  Edm.  548). 

I  1706.  Undertaklnvi  to  w^hom  dellTered. 

Where  the  sheriff  duly  delivers  a  chattel  to  either  party,  as 
prescribed  in  the  last  section  but  one,  be  must,  at  the  same  time, 
deliver  to  the  adverse  party  the  undertaking  received  by  him  from 
the  party  to  whom  the  chattel  is  delivered,  together  with  the  ex- 
amination of  the  sureties,  and  the  judge's  allowance,  if  any. 

Co.  Proc.,  I  428,  am'd. 

I  1709.  Claim  of  title  hy  third  person)  prooeedtniTs  thoro* 

«pOB. 

At  any  time  before  a  chattel,  which  has  been  renlevied,  is  actu- 
ally delivered  to  either  party,  if  a  person,  not  a  party  to  the  action^ 
claims,  as  against  the  defendant,  a  right  to  the  possession  thereof, 
existing  at  the  time  when  it  was  replevied,  an  affidavit  may  be 
made  and  delivered  to  the  sheriff,  in  his  behalf,  stating  that  he 
makes  such  a  claim;  specifying  the  chattel  or  chi^ttels  to  which  it 
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relates,  if  two  or  more  chattels  have  been  repleyied,  and  the  claim 
relates  only  to  part  of  them;  and  setting  forth  the  facts  upon 
which  his  right  of  possession  depends.  In  that  case,  the  sheriff 
may,  in  his  discretion,  before  he  deliyers  the  Chattel  to  the 
plnintifiF,  serve  npon  the  plaintiff's  attorney  a  copy  of  the  affidayit, 
with  a  notice  that  he  requires  indemnity  against  the  claim.  If  the 
indemnity  is  not  furnished,  within  a  reasonable  time  after  the 
plaintiff  becomes  entitled  to  the  delivery  of  the  chattel,  the  sheriff 
may,  in  his  discretion,  deliver  it  to  the  claimant,  without  incur- 
ring any  liability  to  the  plaintiff,  by  reason  of  bo  doing. 

Ck>.  Proc.,  i  216. 

i  1710.  Action  airalnst  sherfff  upon  iiiielft  cliilin. 

A  person,  not  a  party  to  the  action,  who  has  served  an  affidavit 
as  prescribed  in  the  last  section,  may  maintain  an  action  against 
the  sheriff,  who  has  delivered  the  chattel  to  the  plaintiff,  to  re- 
cover his  damages,  by  reason  of  the  taking,  detention,  or  delivery 
of  the  chattel.  But  the  summons  in  such  an  action  must  be 
issued  within  three  months  after  the  delivery  of  the  chattel  to 
the  plaintiff,  and  must  be  served  within  three  months  after  it  is 
issued.  An  action  cannot  be  maintained  against  a  sheriff,  by  a 
person  so  entitled  to  make  a  claim,  except  as  prescribed  in  thiB 
section. 

Bubttitatea  for  last  clause  of  §  216,  Go.  Proc. 

I  1711.  IndemnltT  to  sheriff  affalnat  sficli  a«tiom« 

The  indemnity,  to  be  furnished  to  the  sheriff  by  the  plaintiff, 
as  prescribed  in  the  last  section  but  one,  must  consist  of  a  written 
undertaking  to  him,  executed  by  at  least  two  sureties,  to  the  effect 
that  they  will  indemnify  him  against  any  liability  for  damages, 
costs,  or  expenses,  to  be  incurred  in  an  action  brought  against  him 
by  the  claimant,  or  a  person  deriving  title  from  or  through  the 
claimant,  by  reason  of  the  taking  or  detention  of  the  chattel,  or 
its  delivery  to  the  plaintiff,  not  exceeding  a  sum,  to  be  specified 
in  the  undertaking,  which  must  be  at  least  five  hundred  dollars, 
and  not  less  than  the  actual  value  of  the  chattel  claimed,  and  two 
hundred  and  fifty  dollars  in  addition  thereto.  Each  of  the  sure- 
ties, besides  possessing  the  other  qualifications  required  by  laiv, 
must  be  a  freeholder  or  a  householder  of  the  sheriff's  county. 
The  sheriff,  before  delivering  the  chattel,  may  require  the  per- 
sons offered  as  sureties  to  submit  to  an  examination,  before  the 
officer  who  takes  the  acknowledgment  of  the  undertaking,  as 
where  persons  are  offered  to  him  as  bail  upon  an  arrest.  The 
sureties  are  entitled  to  be  substituted  as  defendants  in  an  action, 
brought  as  prescribed  in  the  last  section,  as  if  the  chattel  had  been 
levied  upon  by  virtue  of  an  execution. 
Substitated  for  part  of  S  216,  Go.  Proc. 

I  1712.  'When  agrent,  etc.,  may  make  aflldaTlt  for  repleTla 
or  return. 

The  affidavit,  to  be  delivered  to  the  sheriff  in  behalf  of  the 

Elaintiff,  with  a  requisition  to  replevy  a  chattel,  may  be  made 
V  the  plaintiff's  agent  or  attorney,  if  the  material  facts  are  within 
his  personal  knowledge;  or,  if  the  plaintiff  is  not  within  the 
county  where  the  attorney  resides,  or  has  his  office,  or  is  not 
capable  of  making  the  affidavit.  The  affidavit^  to  be  delivered  to 
the  sheriff,  either  in  behalf  of  tlie  defendant,  with  a  notice  that 
he  requires  the  return  of  the  chattel,  or  in  behalf  of  a  person,  not 
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a  imrty,  who  makes  a  elakn  as  prescribed  in  section  1709  of  this 
act,  may  be  made  by  an  agent  or  attorney,  if  the  material  facts 
are  within  his  personal  knowledge,  or  if  the  defendant  or  claimant, 
as  the  case  may  be,  is  not  within  the  county  where  the  property 
was  replevied,  and  capable  of  making  the  affidavit.  When  the 
affidavit  is  made  by  an  attorney  or  agent,  he  muBt  state  therein 
what  allegations,  if  any,  are  made  upon  his  information  and  be- 
lief; and  he  must  set  forth  therein  the  grounds  of  his  belief,  as  to 
all  matters  not  stated  upon  his  knowledge,  and  the  reason  why  the 
affidavit  is  not  made  by  the  party  or  the  claimant. 
Bee  ii  629  and  820.  Ante,  and  Go.  Proc,  I  207. 

I  1718.  Second  and  nnbfieqnent  replevin |  proceedlnva 
thereupon. 

Where  the  sheriff  has  replevied  a  part  only  of  a  chattel,  or  of 
two  or  more  chattels,  described  in  the  plain ti£t*s  affidavit,  and  has. 
served  upon  the  defendant  the  papers  required  upon  such  a  re- 
plevin, the  plalntiflf  may,  at  any  time  before  the  service  Of  a  copy 
of  the  defendant's  answer,  or  before  judgment  by  default  for  want 
of  an  appearance  or  pleading,  require  the  same  or  any  other 
riierljf,  to  replevy  any  other  part  thereof.  For  that  purpose,  he 
mnst  deliver  to  the  sheriff  an  affidavit,  containing  the  same  alle- 
gations, and  a  requisition  and  undertaking,  with  respect  to  the 
part  yet  to  be  replevied,  as  if  the  action  was  brought  to  recover 
that  part  only.  Where  a  second  or  subsequent  replevin  is  made, 
as  prescribed  in  this  section,  the  proceedings  are  the  same,  as  if 
a  former  replevin  had  not  been  made. 

f  1714.  Replevin^  frbere  order  of  arrent  Iiaii  Ueen  srranted. 

Where  an  order  of  arrest  is  granted,  as  prescribed  in  title  first 
of  chapter  seventh  of  this  act,  the  plaintiff's  right  to  a  replevin  ia 
subject  to  the  following  regulations: 

1.  If  the  defendant  has  been  arrested,  pursuant  to  the  order,  a 
subsequent  replevin  cannot  he  made  of  the  chattel,  with  respect  to 
which  the  order  was  granted. 

2.  If  the  defendant  has  not  been  arrested,  a  subsequent  replevin 
of  a  chattel,  with  respect  to  which  the  order  was  granted,  super- 
sedes the  order. 

aee  i  641^  rabd.  a,  ante. 

i  1716.  Return,  etc.,  by  sl&erlff. 

The  sheriff  must,  within  twenty  days  after  he  has  delivered  a 
chattel  replevied  by  him,  to  the  party  entitled  to  the  possession 
thereof,  or  to  a  third  person,  as  prescribed  in  this  article,  file  with 
the  clerk  the  plaintiff's  affidavit,  and  the  ncoompanying  requisition, 
with  a  return,  stating  in  what  manner  he  has  exocuted  the  latter. 
If  he  has  omitted  to  replevy  a  part  of  the  chattel,  or  of  two  or 
more  chattels,  described  in  the  affidavit,  the  return  must  state  the 
cause  of  the  omission. 

SabatltQte  for  f  217,  Co.  Proc. 

I  1716.  Id. I  how  compelled. 

If  the  sheriff  fails  to  comply  with  the  last  section,  either  party 
may  require  him  so  to  do,  within  ten  days  after  service  of  a  notice 
to  that  effect,  or  to  show  cause,  at  a  terrn  of  the  court  desiffpntod 
In  the  notice,  why  he  should  not  be  punished  for  a  contemot  of  the 
court.    The  notice  may  be  served  at  any  time  before  final  judg- 
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ment,  except  that  it  cannot  be  seryed  on  the  part  of  the  defendant; 
before  answer.    An  omission  to  comply   with  such  a  notice  is 
punishable  as  a  contempt  of  the  court. 
See  I  1725,   post. 

8  1717.  Replevin  papers  to  be  made  part  of  Jadsmemt- 
rolly  etc. 

The  plaiDtiff*B  affidavit,  with  the  accompanying  requisition,  and 
the  return  of  the  sherifl:,  must  be  made  a  part  of  the  judgment- 
roll  in  the  action;  and  a  copy  of  each  of  them  must  be  furnished 
to  the  court,  or  the  referee,  upon  the  trial  of  an  issue  of  fact, 
with  a  copy  of  the  summons  and  of  the  pleadings. 

See  I  1726,   poiBt. 

S  1718.  Aotloa  not  affected  by  failure  to  repleTy. 

The  plaintifit  may  proceed  in  the  action,  and  recover  therein  the 
chattel,  or  its  value,  although  he  has  not  required  the,  sheriff  to 
replevy  it,  or  the  sheriff  has  not  been  able  to  replevy  it. 

2  R.  S.  625,  I  19  (2  Edm.  548). 

I  1719.  Wben  and  hovr  plaintiff  may  abandon  bis  rilal— 
as  to  part. 

Where  part  only  of  two  or  more  distinct  chattels  specified  hi  the 
complaint,  has  been  replevied,  the  plaintiff's  attorney  may,  with 
or  before  the  notice  of  trial,  serve  upon  the  defendant's  attorney  a 
notice  that  he  abandons  so  much  of  his  claim,  as  relates  to  those 
w^hich  have  not  been  replevied;  and  thenceforth  the  proceedinn 
are  the  same,  as  if  the  action  had  been  brought  to  recover  only  the 
chattels  which  have  been  replevied.  A  copy  of  the  notice  must  be 
furnished  to  the  court,  or  to  the  referee,  upon  the  trial  of  an  isaae 
«f  fact,  with  a  copy  of  the  summons  and  of  the  pleadings. 

Bee  f  1728,   post. 

I  1720.  Title  I  bow  stated  In  pleading. 

An  allegation,  in  a  pleading  interposed  by  either  party,  to  the 
effect  that  the  party  pleading,  or  a  third  person,  was,  at  the 
Mme  when  the  action  was  commenced,  or  the  chattel  was  replev- 
ied, as  the  case  may  be,  the  owner  of  the  chattel,  or  that  it 
was  then  his  property,  is  a  sufficient  statement  of  title,  unless 
the  right  of  action  or  defence  rests  upon  a  right  of  possession, 
by  virtue  of  a  special  property:  in  which  case,  the  pleading  must 
set  forth  the  facts,  upon  which  the  special  property  depends, 
so  ns  to  show,  that  at  the  time  when  the  action  was  commenced, 
or  the  chattel  was  replevied,  as  the  case  may  be,  the  party 
p1«»ading,  or  the  third  person,  was  entitled  to  the  possession  of 
the  chattel. 

See  9  166,  Co.  Proc,  and  |  1724,  post. 

i  1721.  Taking,  etc.)  bow  stated  in  eomplalnt. 

Where  the  complaint  contains  a  sufficient  statement  of  the 
plaintiffs  title,  a  jreneral  allegation,  that  the  defendant  wrong- 
fully took  the  chattel,  is  sufficient,  without  setting  forth  the 
facts,  showing  that  the  takmir  was  wrongful.  Where  the  taking 
of  the  chattel  is  not  complained  of,  but  the  action  Is  founded 
upon  its  wrongful  detention,  the  complaint  must  set  forth  the 
facts,  showing  that  the  detention  was  wrongful. 

Babttltnted  for  2  B.  8.  628,  $  86  (2  Bklm.  646). 
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i  1722.  ImfliAareii  'When  chAttel  Imjvred,  ete.»  by  defendAiit. 

Whei*e  the  plaintiff  recoYors  a  chattel  which  was  injured,  or 
otherwise  depreciated  in  value,  while  it  was  in  the  possession  or 
under  the  control  of  the  defendant,  under  such  circumstances, 
that  the  plaintiff  might  recover  damages  for  the  injury  or  de- 
preciation, in  an  action  brought  against  the  defendant  therefor, 
he  may  recover  the  same  damages  in  an  action  brought  as  pre* 
ficribed  in  this  article.  In  that  case,  he  must  set  forth  the  facta 
in  his  complaint,  and  demand  judgment  for  damages  accordingly. 

S  1723.  Answer  of  tlUe  in  tliUrd  peraon. 

The  defendant  may  by  answer  defend,  on  the  ground  that  a 
third  person  was  entitled  to  the  chattel,  without  connecting  him- 
jelf  with  the  latter's  title. 

I  1724.  AnBw^er  tliat  property  wne  dlstrnlned  dolnc 
dmmaire. 

Where  the  defence  is,  that  a  chattel,  to  recover  which  the 
action  is  brought,  was  distrained  doing  damage,  an  allegation 
that  the  defendant,  or  the  person  by  whose  command  he  acted, 
was  then  lawfully  possessed  of  the  real  property,  and  tliat  the 
chattel  was  distrained,  while  it  was  doing  damage  thereupon, 
is  suflficient,  without  setting  forth  the  title  to  the  real  property. 

Co.  Proc..  S  166;  2  R.  S.  628.  if  37  and  42  (2  Edm.  M6). 

I  172B.  Defendant  may  demand  jndgrment  for  return. 

Where  a  chattel  has  been  replevied  and  delivered  to  the  plain- 
tiff, or  to  a  person  not  a  party  to  the  action,  as  prescribed  in 
the  foregoing  sections  of  this  article,  the  defendant's  attorney 
may,  within  the  time  allowed  to  him  for  the  service  of  a  notice 
of  trial,  serve  upon  the  plaintiff's  attorney,  a  notice,  that  the 
defendant  demands  judgment  for  the  return  of  the  chattel,  or 
for  its  value,  either  with  or  without  damages  for  the  detention 
thereof.  Upon  the  trial,  a  copy  of  such  a  notice  must  be  far- 
nisjied  to  the  court  or  referee,  with  a  copy  of  the  summons  and 
of  the  pleadings. 

I  1726.  Terdlet,  ete.,  -wliat  to  state. 

The  verdict,  report,  or  decision  must  fir  the  damages,  if  any, 
of  the  prevailing  party.  Where  it  awards  to  the  plaintiff  a 
chattel,  which  has  not  been  replevied,  or  where  it  awards  to 
the  prevailing  party  a  chattel,  which  has  been  replevied,  and 
afterwards  delivered  by  the  sheriff  to  the  unsuccessful  party, 
or  to  a  person  not  a  party,  it  must  also,  except  in  a  case  specified 
in  the  next  section,  fix  the  value  of  the  chattel,  at  the  time  of 
the  trial. 

00.  Proc.,  I  261,  ain'd. 

1 1727.  Subatltnte  In  eertatn  eases  for  llndinir  ««  to  ▼alne. 

A  verdict,  report,  or  decision,  in  favor  of  the  de Pendant,  shall 
not  fix  the  value  of  the  chattel,  in  either  of  the  following  cases: 

1.  Where  the  plaintiff  is  the  generol  owner  of  the  chattel:  but 
it  was  rightfully  'listrnined  doing  damaee.  and  its  value  1« 
greater  than  the  damn  pop  sustained  by  the  defendant,  by  the 
Injury  for  which  it  was  distrained;  in  which  case,  those  damages 
must  be  fixed. 
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2.  Where  the  phimti£F  is  the  general  owner  of  the  chattel,  but 
the  defendant  had  a  special  property  therein,  and  the  value  of 
the  chattel  is  greater  than  the  value  of  the  special  property, 
>r  the  sum  charged  upon  the  chattel  by  reason  thereof;  in  which 
sase,  the  value  of  the  special  property,  or  the  sum  so  charged, 
must  be  fixed. 

In  either  of  the  cases  specified  in  this  section,  the  verdict,  re- 
port, or  decision  must  set  forth  the  reason,  why  the  value  of 
the  chattel  ia  not  fixed. 

I  1728.  Terdlct,  etc,  for  part  Of  BeTeiml  cliattelsi  J«dls« 
■leat  tl&eroitpoHu 

Where  the  action  is  brought  to  recover  two  or  more  chattels, 
the  verdict,  report,  or  decision  may  award  to  one  party  one  or 
more  distinct  chattels,  which  can  be  identified,  and  set  apart 
from  the  others  and  the  residue  to  the  other  party;  and,  if 
necessary,  the  complaint  must  be  amended  so  as  to  conform 
thereto.  The  final  judgment,  rendered  thereupon,  must  award 
to  each  party  the  same  relief,  with  respect  to  the  finding  in  his 
favor,  as  if  separate  judgments  were  rendered;  except  that,  where 
each  narty  is  entitled  to  an  absolute  award  of  a  sum  of  money, 
against  the  other,  the  smaller  sum  must  be  deducted  from  the 
greater,  and  the  balance  only  must  be  awarded. 

I   1T29.  DamAses   bcir  ascertained   on  defavlt. 

Where  the  plaintiff  is  entitled  to  judgment  by  default  for 
want  of  an  appearance  or  pleading,  the  eonrt,  to  whicn  he 
applies  for  judgment,  may  ascertain  and  determine  the  damages 
to  which  he  is  entitled,  and  the  value  of  the  chattel,  if  necessary; 
or  may  direct  a  reference,  or  a  writ  of  inquiry,  for  that  purpose. 
Sm  I  1215«  ante. 

I  t780.  Final  Jadaruient)  doclcetlnir  the  name. 

Final  judgment  for  the  plaintiff  must  award  to  him  possession 
of  the  chattel  recovered  by  him,  with  his  damages,  if  any.  Iff 
a  chattel  recovered  was  not  replevied,  or  if,  after  it  was  replevied, 
it  was  delivered  to  the  defendant,  or  to  a  person  not  a  party, 
as  prescribed  in  tliis  article,  the  final  judgment  must  also  award 
to  the  plaintiff  the  sum  fixed  as  the  value  thereof,  to  be  paid 
by  the  defendant,  if  possession  thereof  is  not  delivered  to  the 
plaintiff.  If  the  defendant  has  rleraanded  judgment  for  the 
return  of  a  chattel,  which  was  replevied,  and  afterwards  deliv- 
ered to  tho  plaintiff,  or  to  a  person  not  a  party,  as  prescribed  in 
this  article,  final  judgment  in  his  favor  therefor  must  award  to 
him  possession  thereof,  with  his  damages,  if  any;  and  it  must 
also  award  to  him  the  sum  fixed  as  the  value  thereof,  to  be  paid 
by  the  plaintiff,  if  posseHsion  is  not  delivered  to  the  defendant. 
Bnt  if  the  case  is  one  of  those  specified  in  sec' 'on  1727  of  this 
act,  final  judgment  In  favor  of  the  defendant  must  award  to 
him  the  sum,  fixed  as  therein  specified,  nnd  if  it  is  not  collected, 
the  delivery  of  the  chattel;  or,  if  the  chnttel  hns  not  been  re- 
plevied, or  has  been  returned  to  Mm  nfter  replevin,  thnt  he  U 
entitled  to  possession  thereof.  nT>t«1  the  sum  so  nwj»rded  Is  col- 
lected,  or  otherwise  paid.  The  judgment  mny  be  docketed,  snd 
the  docket  thereof  creates  a  lien,  as  if  it  was  a  judgment  for 
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the  full  amount  of  the  xnoner.  induding  costs,  which  It  awards, 
either  absolutely  or  conditionally. 
Go.  Proc.,  S  Zn;  2  B.  S.  Btt,  |  61  (2  Bdm.  660). 

i  1T81.  Bxe«iittoB|  eoBtents  tliereof. 

An  execution  for  the  delivery  of  the  possession  of  a  chattel, 
and  to  satisfy,  out  of  the  property  of  the  judgment  debtor,  s 
sum  of  money  contingently  awarded  against  him,  must  contain^ 
in  addition  to  the  other  matters  prescribed  by  law  the  following 
directions: 

1.  Where  the  judgment  is  rendered  in  favor  of  the  defendant, 
in  a  case  specified  in  section  1727  of  this  act,  the  execution  must 
require  the  sheriff  to  deliver  possession  of  the  chattel  to  the 
defendant,  unless  the  plaintiff  before  the  delivery,  pays  to  him 
the  sum  of  money  awarded  to  the  defendant,  with  interest  and 
the  sherifiTs  fees;  and,  in  case  the  chattel  cannot  be  found  wittiln 
his  county,  then  to  satisfy  that  sum  out  of  the  property  of  the 
plaintiff. 

2.  In  any  other  case,  where  the  judgment  awards  a  sum  of 
money,  if  possession  of  the  chattel  is  not  delivered  to  the  pre- 
vailing party,  the  execution  must  require  the  sheriff,  if  the 
chattel  cannot  be  found  within  his  county,  to  satisfy  the  sum 
so  awarded,  with  interest  and  his  feen,  out  of  the  property  of 
the  party  against  whom  the  judgment  is  rendered. 

A  direction  to  satisfy  a  sum  of  money  out  of  property,  as  pre- 
scribed in  this  section,  must  be  in  the  form  required  by  law 
for  a  like  direction,  where  an  execution  against  property  Is 
issued  upon  a  judgment  for  a  sum  of  money. 

Id..  tabCL  4  of  i  288;  2  B.  8.  690,  I  00  (2  Edm.  648). 

1  ITSa.  Id.  I  altertlPM  povrer  to  t«]ce  eliAttel. 

For  the' purpose  of  taking  possession  of  a  chattel,  by  virtue 
of  such  an  execution,  the  powers  of  the  sheriff  are  the  same, 
as  where  he  Is  required  to  replevy  a  chatteL 

2  B.  8.  680.  i  61. 

I  1788.  Aetloa  on  trndertaktiisri  wbon  malBtatnable. 

A  plaintiff,  who  has  recovered  a  final  judgment,  cannot  main* 
tain  an  action  against  the  sureties  in  an  undertaking,  given  In 
behalf  of  the  defendant  to  procure  a  return  of  the  chattel,  op 
against  the  bail  of  n  defendant,  who  has  been  arrested,  until 
after  the  return,  wholly  or  partly  unsatisfied  or  unexecuted, 
of  an  execution  In  his  favor  for  the  delivery  of  the  possession 
of  the  chattel,  or  to  satisfy  a  sum  of  money  out  of  the  property 
of  the  defendant,  or  for  both  purposes,  as  the  case  requires.  A 
defendant,  who  has  recovered  a  final  judjrmeint  cannot  main- 
tain an  action  against  the  sureties  in  the  plaintiff's  undertaking, 
given  to  procure  a  replevin,  until  after  a  like  return  of  a  slmilat 
execution  against  the  plaintiff. 

9  B.  8.  688.   i  64   (2  Bdm.   661). 

i  1784.  Sheriff's  return,  evldenee  tltereln. 

In  such  an  action  against  the  sureties,  the  sheriff's  return  to 
the  execution  is  presumptive  evidence  of  a  failure  to  deliver. 


9§  1786-86  CHATTELS.  c  14»  t  3,  a.  1 

or  to  return  a  chattel,  or  to  pay  a  sum  of  money,  according  to 
the  terms  of  the  undertaking. 
2  B.  S.  688,  i  66. 

I  1785.  Injury*  ete.y  no  defenoe. 

It  is  not  a  defence  to  such  an  action,  that  the  chattel  was 
Injured  or  destroyed,  after  it  was  replevied,  unless  the  injury  or 
destruction  was  effected  by  the  act.  or  with  the  consent  of  the 
plaintiff  in  the  action,  or  occurred  after  che  chattel  was  taken 
hj  virtue  or  tne  execution. 

%  1T8G«  Abatement  and  re-rlTal   of  notion* 

In  an  action  to  recover  a  chattel,  the  cause  of  action  survives 
or  continues,  notwithstanding  the  death  of  either  party,  in  favor 
of  or  against  his  executor  or  administrator.  Where  the  court 
makes  an  order,  directing  the  abatement  of  such  an  action,  as 
prescribed  in  section  761  of  this  act,  an  action  may  be  main- 
tained, upon  an  undertaking,  given  for  the  purpose  of  procuring 
a  delivery  or  return  of  a  chattel,  as  if  final  judgment,  awarding 
to  the  adverse  party  possession  thereof,  had  been  rendered  in 
the  first  action,  and  an  execution  thereupon  had  been  returned 
unexecuted  and  unsatisfied;  except  that  damages  cannot  be  re- 
covered therein  for  a  wrongful  taking,  withholding  or  detention. 
An  action  to  recover  the  chattel  cannot  be  maintained,  after 
an  action  has  been  commenced  upon  an  undertaking,  as  pre- 
scribed in  this  section. 

L.  1880,  ck.  270;  L.  1872.  eh.  488.    8«e  H  766-761,  tntt. 
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ARTICIiES  SBOOND. 

Action  to  foreclose  a  lien  upon  a  ohattet 

S»e.  1787.  Action;  when  and  In  what  coarts  malntaln«bl«. 

1738.  Warrant  to  aeUe  chattel;  proceeding*  thereupon. 

1739.  Judgment. 

1740.  Action  in  inferior  conrt. 

1741.  ApxAlcatlon  of  this  article. 

M  1T3T-1741.    [Repealed   by   L.   1909,   ch.   38.     See   ConBoli- 
dated  Laws,  tit.  Lien  Law,  §§  206-210.] 
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CHAPTER  XV. 

Special  Provisions,  Regulating  Other  Particular 
Actions  and  Rights  of  Action,  and  Actions  by  or 
Against  Particular  Parties. 

TITLE     I. — Matrimonial  Actions. 

TITLE   II. — Actions  Relating  to  a  Corporation. 

TITLE  III.— Actions  RelatinK  to  the  Estate  of  a  Decedent. 

TITLE  IV.— a  her  Special  Actions  and  Rights  of  Action. 

TITLE    v.— Other  Actions  by  or  Against  Particular  Parties. 

TITLE  I. 

^  Matrimonial  Actions. 

Artldt  1.  Actlor  to  annal  a  Told  or  Toldable  marrlase. 
X  Action  for  a  dlTorce. 
8.  Action   for  a  separation. 

4.  Pioylslons   applicable  to  two  or   more  of   the  actiona  speclfled   la 
this  title. 

ARTICLB    FIRST. 

Action  to  anntU  a  void  or  voidable  marriage, 

Bae.  1742.  Action  by  woman,  married  under  16,  to  annul  marrlaf*. 

1748.  In  wbat  other  cases  marrlajre  maj  be  annulled. 
1744.  Action  wben  partj  was  under  the  age  of  consent. 
1746.  Id.;  when  former  husband  or  wife  was  llTlng. 

1746.  Id.;    where    party    was    an    idiot. 

1747.  Id.;  where  party  was  a  lunatic. 

1748    Action  by  next  friend  of  idiot  or  lunatic. 

1749.  Issue;  when  entitled  to  sucrefKl,  etc. 

1760.  Action  on  the  f^round  of  force,    fraud,   etc. 

1761.  Custody,  maintenance,   etc..  of  is«   :  of  such  a  marrlag*. 

1762.  Action  on  the   ground  of  phyalral     i.capaolty. 

1768.  Certain   proceedings  regulate<l   In   r^ilon  to   annul  marrlag*. 

1764.  Judgment  annulling  a  marriage,  how  far  concIunlTe. 

1766.  How   next  friend  of  Infant,  lunatic,   etc..   allowed  to  sue,   etc. 

I  1742.  [Am'd,  1887.]  Action  by  woman,  married  «AAep 
16,  to  annul  marrlaare. 

An  action  may  be  maintained,  by  the  woman,  to  procure  a  judg- 
ment, declaring  a  marriage  contract  void,  and  annulling  the  mar- 
riage, under  the  following  circumstances: 

1.  Where  the  plaintiff  had  not  attained  the  age  of  fiizteen  jemm 
at  the  time  of  the  marriage. 

2.  Where  the  marriage  took  place  without  the  consent  of  her 
father,  mother,  ■  guardian,  or  other  person  having  the  legal  charge 
of  herjDerson. 

3.  Where  it  was  not  followed  by  consummation  or  cohabitation, 
and  was  not  ratified  by  any  mutual  assent  of  the  parties,  aft«r 
the  plaintifF  attained  the  age  of  sixteen  years. 

U  1S87,  ciu  »;  a  1841,  c&  S&l  T4  Rdm,  512).  aiM.  flee,  *!■<».  2  R.  8. 
14V.,  5  21  (S  Bdm.  148).  See  Dora.  Rel.  I^vr,  -jh.  272,  L.  1890.  to  which  age 
of  consent  Is  made  eighteen  years;  rot  loes  uot  amend  ch.  ??♦  "^  1*»'J  ^ 
App.  DiT.  335. 

i  174».    IB  What  otlier  canea  marriage  mar  *•  »lf««ll**« 

An  action  may  also  be  maintained  to  procure  a  judgment  de- 
during  a  auuringe  contrACt  void  and  annulUof  the  marr>c^f  Mr 
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either  of  the  following  causos,  existing  at  the  time  of  the  mar 
riage: 

1.  That  one  or  both  of  the  parties  had  not  attained  the  age  of 
legal  consent 

2.  That  the  former  husband  or  wife  of  one  of  the  parttes  i««l8 
Uring,  and  that  the  marriage  with  the  former  hiwband  or  wite  was 
then  in  force. 

3.  That  one  of  the  parties  was  an  idiot  or  a  hinatic. 

4.  That  the  consent  of  one  of  the  parties  was  obtained  by  force, 
duress,  or  fraud. 

5.  That  one  of  the  parties  waa  physically  incapable  of  entering 
into  the  marriage  state.  But  an  action  can  be  maintained,  under 
this  Bubdiyiaion,  only  where  the  incapacity  continues,  and  is 
incurable. 

2  B.  8.   142.  I  20  (2  BSm.   147). 

1  1744.  Action  frben  party  yvmM  under  tbe  aire  of  ooiuient. 

An  action  to  annul  a  marriage,  on  the  ground  that  one  of  the 
parties  had  not  attained  the  age  of  legal  consent,  may  be  main- 
tained by  the  infant,  or  by  either  parent  of  the  infant,  or  by  the 
guardian  of  the  infant's  person ;  or  the  court  may  allow  the  action 
to  be  maintained  by  any  person,  as  the  next  friend  of  the  infant. 
But  a  marriage  shall  not  oe  annulled,  at  the  suit  of  a  party  who 
was  of  the  age  of  legal  consent  when  it  was  contracted,  or  where 
it  appears  that  the  parties,  for  any  time  after  they  attained  that 
age,  freely  cohabited  as  husband  and  wife. 

2  B.  8.  142,  I  21  (2  Edm.  148),  am'a.  See,  a]M,  S  26,  and  H  1748  and  170S, 
post. 

S  1746.  [Am'di  1883.]  Id.|  wlien  former  Imslmnd  wr  wife 
was  llTins:. 

An  action  to  annul  a  marriage,  upon  the  ground  that  the  former 
husband  or  wife  of  one  of  the  parties  was  living,  the  former 
marriage  being  in  force,  may  be  maintained  by  either  of  the 
parties  during  the  life-time  of  the  other,  or  by  the  former  husband 
or  wife.  Where  it  appears,  and  the  judgment  detennines,  that  the 
subsequent  marriage  was  contracted  by  at  least  one  of  the  parties 
thereto  in  good  faith,  and  with  the  full  belief  that  the  former 
husband  or  wife  was  dead,  or  without  any  knowledge  on  the  part 
of  the  innocent  party  of  such  former  marriage,  the  issue  of  the 
subsequent  marriage,  born  or  begotten  before  the  final  judgment, 
are  deemed  for  all  purposes  the  legitimate  children  of  the  parent 
who  at  the  time  of  the  marriage  was  competent  to  contract,  and 
are  entitled  to  succeed  as  such,  in  the  same  manner  as  other 
legitimate  children,  to  the  real  and  personal  estate  of  said  parent; 
and  the  issue  so  entitled  must  be  specified  in  the  judgment,  and 
the  innocent  party  must  be  awarded  their  custody,  and  he  or  she 
is  entitled  to  appoint  a  guardian  of  their  persons  by  will. 

This  section  shall  be  construed  to  extend  to  all  cases  where  the 
judgment  or  decree  of  nullity  of  such  subsequent  marriage  is 
rendered  after  the  passage  of  this  act  whether  such  subsequent 
marriage  was  contracted  before  or  after  the  passage  hereof. 

Id.,  81  22  EDd  23,  consolidated  and  axn'd. 

I  1740.  Id.;  'Where  party  "wan  an  Idiot. 

An  action  to  annul  a  marriage,  on  the  ground  that  one  of  the 
parties  thereto  Wfif  ap  idiot,  may  be  maintained,  at  any  time 
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during  the  life*tiine  of  either  party,  hj  any  relative  of  the  ldiot» 
who  has  an  interest  to  avoid  the  marriage. 

8  B.  S.  142,  f  84. 

i  1747.  Id.)  wltere  party  was  a  lunatic. 

An  action  to  annul  a  marriage,  on  the  ground  that  one  of  the 
parties  thereto  was  a  lunatic,  may  be  maintained,  at  any  time 
during  tbe  continuance  of  the  lunacy,  or,  after  the  death  of  the 
lunatic,  in  that  condition,  and  during  the  life  of  the  other  party 
to  the  marriage,  by  any  relative  of  the  lunatic,  who  has  on 
interest  to  avoid  the  marriage.  Such  an  action  may  also  be  main- 
tained by  the  lunatic,  at  any  time  after  restoration  to  a  sound 
mind;  but  in  that  case,  the  marriage  sliould  not  be  annulled,  if  it 
appears  that  the  parties  freely  cohabited  as  husband  and  wife^ 
after  the  lunatic  was  restored  to  a  sound  nund. 

Id..  It  26  and  27.  coQBoUdated. 

11748.  Action  by  next  friend  of  Idiot  op  Innattc. 

Where  no  relative  of  the  idiot  or  lunatic  brings  an  action  to 
annul  the  marriage,  as  prescribed  in  either  of  the  last  two  sec- 
tions,  the  court  may  allow  an  action  for  that  purpose  to  be  main- 
tained, at  any  time  during  the  life-time  of  both  the  parties  to  the 
marriage,  by  any  person  as  the  next  friend  of  the  idiot  or  lunatic. 
But  this  section  does  not  apply,  where  the  marriage  might  haye 
been  annulled,  at  the  suit  of  the  lunatic,  as  prescribed  in  the  last 
section. 

Id.,  I  26.    See.  also,  {  1744.  ante,  and  i  1755,  post. 

1 1749.  [Am'd,  1908.]  Issnei  wben  entitled  to  sneceed,  ^te, 
'  A  child  of  a  marriage,  which  is  annulled  on  the  ground  of  the 

idiocy  or  lunacy  of  one  of  its  parents,  is  deemed,  for  all  purposes, 
the  legitimate  child  of  the  parent  who  is  of  sound  mind.  A  child 
of  a  marriage,  which  is  annulled  on  the  ground  that  one  or  both 
of  the  parties  had  not  attained  the  age  of  legal  consent,  is 
deemed,  for  all  purposes,  the  legitimate  child  of  both  parents. 

Id.,  S  ^i  L.  1903,  cb.  226.    In  effect  Sept.  1,  1903. 

f  1790.  Action  on  the  v^onnd  of  force^  fPand»  etc. 

An  action  to  annul  a  marriage,  on  the  ground  that  the  consent 
of  one  of  the  parties  thereto  was  obtained  by  force,  duress,  or 
fraud,  may  be  maintained,  at  any  time,  by  the  party  whose  con- 
sent was  so  obtained.  Such  an  action  may  also  be  maintained, 
during  the  life-time  of  the  other  party,  by  the  parent  or  the  guard- 
ian of  the  person  of  the  party,  whose  consent  was  so  obtained, 
or  by  any  relative  of  that  party,  who  has  an  interest  to  avoid  the 
marriage.  But  a  marriage  shall  not  be  annulled  on  the  ground  of 
force  or  duress,  if  it  appears  that,  at  any  time  before  the  com- 
mencement of  the  action,  the  parties  thereto  voluntarily  cohabited 
as  husband  and  wife;  or  on  the  ground  of  fraud,  if  it  appears  that, 
at  any  time  before  the  commencement  thereof,  the  parties  volun- 
tarily cohabited  as  husband  and  wife,  with  a  full  knowledge  of  the 
facts  constituting  the  fraud. 

Id.,  il  80  and  81.  am'd;  L.  1862.  ch.  24«.    8m  I  17tt.  aBt«. 

I   1751.   Onstody^   maintenance^    ete.»   of   Issue  of 


The  court  must,  upon  the  application  of  the  plaintiff,  award  the 
custody  of  the  children  of  a  marriage,  which  is  annulled  on  the 
ground  of  force,  duress,  or  fraud,  to  the  innocent  parent,  unless  tt 
appears  that  tne  latter  is  unfit,  for  anj  reason,  t»  bare  the 
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ciutody  of  one  or  more  of  the  children,  in  which  case  the  conrt 
must  give  Buch  directiona  relating  thereto,  as  the  interests  of  the 
child  or  children  require.  The  judfrmont  mny  make  proTision  for 
the  education  and  maintenance  of  the  children,  out  of  the  property 
yf  the  guilty  parent. 
2  B,  8.  142,  I  32.  am'd. 

I  1T6S.  [Am'd^  1895.]  Action  on  tbe  vronnd  of  pl^falenl 
imenpncliT. 

An  action  to  annul  a  marriage,  on  the  ground  that  one  of  the 
parties  was  physically  incapable  of  entering  into  the  marriage 
state,  may  be  maintained  by  the  injured  party  against  the  party 
whose  incapacity  is  alleged;  or  such  an  action  may  be  maintained 
by  the  party  who  was  incapable  against  the  other  party,  provided 
the  incapable  party  was  unaware  of  the  incapacity  at  the  time  of 
marriage,  or  if  aware  of  such  incapacity,  did  not  know  it  was 
incurable.  Such  an  action  must  be  commenced  before  five  yean 
have  expired  since  the  marriage. 

L.    18B6,   ch.   809. 

I  1758.  Certain  proceedings  regulated  in  action  to  annul 
■la  rr  iaore* 

In  an  action  brought  as  prescribed  in  this  article,  a  final  judg- 
ment, annulling  the  marriage,  shall  not  be  rendered  by  default,  for 
want  of  an  appearance  or  pleading,  or  upon  the  trial  of  an  issue. 
without  proof  of  the  facts,  upon  which  the  allegation  of  nullity  is 
founded.  And  the  declaration  or  confession  of  either  party  to  the 
marriage  is  not  alone  sufficient  as  proof;  but  other  satisfactory 
eyidence  of  the  facts  must  be  produced.  In  such  ah  action,  except 
where  it  is  founded  upon  an  allegation  of  the  physical  incapacity  of 
»ne  of  the  parties  thereto,  the  court  must,  upon  the  application  of 
either  of  the  parties,  make  an  order  directing  the  trial,  by  a  jury, 
of  all  the  issues  of  fact;  or  it  may  of  its  own  motion,  make  an 
order  directing  the  trial,  by  a  jury,  of  one  or  more  issues  of  fact; 
for  which  purpose,  the  questions  to  be  tried  must  be  prepared  and 
settled  as  prescribed  in  section  070  of  this  act. 

id..  H  85  and  36  In  part.  See  2  B.  S.  176,  S  ^  (2  Bdm.  181);  see.  alw>. 
H  1012  and  1229,  ante,  and  {  1757,  poet. 

I  1754.  Jndarment  annulling  a  marriage  |  bo-vr  far  con- 
elniiive. 

A  final  judgment,  annulling  a  marriage,  rendered  during  the  Ufe- 
time  of  both  the  parties,  is  conclusive  evidence  of  the  invalidity 
of  the  marriage  in  every  court  of  record  or  not  of  record,  in  any 
action  or  special  proceeding,  civil  or  criminal.  Such  a  judgment, 
rendered  after  the  death  of  either  party  to  the  marriage,  is  con- 
clusive only  as  against  the  parties  to  the  action,  and  those  claiming 
under  them. 

Id.,  f  37. 

I  1756.  Hovr  next  friend  of  infant,  lunatic,  etc.,  allowed 
-to  sue,  etc. 

An  order,  allowing  a  person  to  maintain  an  action,  as  the  next 
friend  of  an  infant,  as  prescribed  in  section  1744  of  this  act,  or  as 
the  next  friend  of  an  idiot  or  lunatic,  as  prescribed  in  section  1748 
of  this  act,  may  be  granted  by  the  court,  in  its  discretion,  without 
notice,  or  upon  notice  to  such  persons  and  in  such  a  manner,  as 
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it  deems  proper.  A  motion  to  vacate  snch  an  order  must  be  made 
at  a  term  held  by  the  judge  who  granted  it,  nnless  he  is  dead,  out 
of  office,  or  unable  to  hear  it  by  reason  of  slckneBs  or  otherwise; 
or  unless  he  expressly  directs  it  to  be  heard  at  a  term  held  by 
another  judge.  But  where  such  an  order  has  been  granted,  the 
court,  to  which  application  for  final  judgment  is  made,  may  dls- 
miss  the  complaint,  if  justice  so  requires,  although,  in  a  like  case, 
the  party  to  the  marriagei  if  plaintiff,  would  be  entitled  to  judg- 
ment. 

48e 


c,  15, 1. 1,  a.  2  DIVORCE.  I§  1750-57 

AKTICLB  SBCORBw 

Action  for  a  dworee.  ; 

Sec  176A.  In  what  Msea  action  may  be  maintained.  ../^ 

1757.  Answer;    mode   of   trial;   Judgment   by   defaolt. 

1758.  When  dlrorce  denied,   although   adultery  prored. 
1750.  Regulations  when  action  tn-ought  by  wife. 

1760.  Id.;  when  action  brought  bar  husband. 

1761.  Marriage  after  divorce  for  adultery. 

%  1VB6.  la  vrMat  cm«e»  aotloA  mkm,Y  b*  mainteined* 

Id  either  of  the  followioiT  cases,  a  husband  or  a  wife  may  main- 
tain an  action,  against  the  other  party  to  the  marriage  to  procure 
a  judgment,  divorcing  the  parties  and  dissolving  the  marriage,  by 
reason  of  the  defendant's  adultery. 

1.  Where  both  parties  were  residents  of  the  State,  when  the 
irffence  was  committed. 

2.  Where  the  parties  were  married  within  this  State. 

3.  Where  the  plaintiff  was  a  resident  of  the  State,  when  the 
offence  was  committed,  and  is  a  resident  thereof,  when  the  action 
is  commenced. 

4.  Where  the  offence  was  committed  within  the  State,  and  the 
injured  party,  when  the  action  is  commenced,  is  a  resident  of  the 
State. 

a  B.  B.  IM,  I  88  (2  Bdm.  160),  am*d{  U  186S,  ch.  24e,  |  1.    8e«  I  1768, 

I  1757.  [Am'd,  1899.]  Answer  |  mode  of  trtltlj  Ivdannout  by 
def»«lt. 

1.  The  answer  of  the  defendant  may  be  made,  without  rerify- 
Ing  it,  notwithstanding  the  verification  of  the  complaint.  If  the 
answer  puts  in  issue  the  allegation  of  adultery,  the  court  must, 
upon  the  application  of  either  party,  or  it  may,  of  its  own  motion, 
make  an  order  directing  the  trial,  by  a  jury,  of  that  issue;  fbr 
which  purpose  the  questions  to  be  tried  must  be  prepared  and 
settled,  as  prescribed  in  section  nine  hundred  and  seventy  of  this 
act.  If  the  answer  does  not  put  in  issue  the  allegation  of  adul- 
tery, or  if  the  defendant  makes  default  in  appearing  or  pleading, 
the  plaintiff  before  he  is  entitled  to  judgment,  must  nevertheless 
satisfactorily  prove  the  material  allegations  of  his  complaint,  and 
also,  by  his  own  testimony  or  otherwise,  that  there  is  no  judg- 
ment or  decree,  in  any  court  of  the  state  of  competent  jurisdictien, 
against  him  in  flivor  of  the  defendant  for  a  divorce  on  the  ground 
of  adultery. 

2.  In  an  action  brought  to  obtaip  a  divorce  on  the  ground  of 
adoitery,  the  plaintiff  or  defendant  may  serve  a  copy  of  his  plead- 
ing on  the  oo-rc«pondetit  named  therein^  At  any  time  within 
twenty  days  after  such  service  on  said  co-respondent,  he  may  ap- 
pear to  defend  such  action,  so  far  as  the  issuee  affect  such  co- 
respondent. If  no  such  service  be  made,  then  at  any  time  before 
the  entry  of  judgment  any  co-respondent  named  m  any  of  the 
pleadings  shall  have  the  right,  at  any  time  before  the  entry  of 
jndgment,  to  appear  either  in  person  or  by  attorney,  in  said  action 
and  demand  of  plaintiff's  attorney  a  copy  of  the  summons  and 
compilaiiit,  which  must  be  served  within  ten  days  thereafter  and 
be  may  appear  to  deftnd  such  action,  so  far  as  the  issues  affect 
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such  co-reapondent.  In  case  no  one  of  the  allegations  of  adultery 
controverted  by  such  co-respondent  shall  be  proved,  such  co- 
respondent shall  be  entitled  to  a  bill  of  costs  against  the  person 
naming  him  as  such  co-respondeoit,  which  bill  of  costs  shall  con- 
sist only  of  the  sum  now  allowed  by  law  as  a  trial  fee,  and  di«- 
bursements,  and  such  co-respondent  shall  be  entitled  to  have  an 
execution  issue  for  the  collection  of  the  same. 

Id..  M  80,  40,  41 ;  L.  1877.  ch.  168:  L.  1899.  oh.  6U.    In  effect  Sept.  1, 1889.   See  if  lOlSl, 
1215  and  1ZS9,  ante,  and  I  HTS,  posi 

I  1758.  IVben  divoree  dented,  altltowlK  »diilterr  proved. 

In  either  of  the  following  cases,  the  plaintiff  is  not  entitled 
to  a  divorce,  although  the  adultery  is  established: 

1.  Where  the  offence  was  committed  by  the  procurement  or 
with  the  connivance  of  the  plaintiff. 

2.  Where  the  offence  charged  has  been  forgiven  by  the  plahitiif. 
The  forgiveness  may  be  proved,  either  affirmatively,  or  by  the 
voluntary  cohabitation  of  the  parties,  with  the  knowledge  of  tlie 
fact. 

3.  Where  there  has  been  no  express  forgiveness,  and  no  volun- 
tary cohabitation  of  the  parties,  but  the  action  was  not  com- 
menced within  five  years  after  the  discoV'Cry,  by  the  plaintiflf, 
of  the  offence  charged. 

4.  Where  the  plaintiff  has  also  been  guilty  of  adultery,  under 
such  circumstances,  tliat  the  defendant  would  have  been  entitled, 
if  innocent,  to  a  divorce. 

3  B.  8. 144, 143}  L.  UH,  oh.  118. 

i  1759.  [Am'd,  189S,  1900.]  Rer«UitiOBS  wlien  aetlom 
l^ronvbt   by   wife. 

Where  the  action  is  brought  by  the  wife,  the  following  regula- 
tions  apply   to  the   proceedings: 

1.  The  legitimacy  of  any  child  of  the  marriage,  bom  or  be- 
gotten before  the  commencement  of  the  action,  is  not  affected 
by  the  judgment  dissolving  the  marriage. 

2.  [Am'd,  1895,  1900.]  The  court  may,  in  the  final  judgment 
dissolving  the  marriage,  require  the  defendant  to  provide  suit- 
ably for  the  education  and  maintenance  of  the  children  of  the 
marriage,  and  for  the  support  of  plaintiff,  as  justice  requires, 
having  regard  to  the  circumstances  of  the  respective  parties: 
and  may,  by  order,  upon  the  application  of  either  party  to  the 
action,  and  after  due  notice  to  the  other,  to  be  given  in  such 
manner  as  the  court  shall  prescribe,  at  any  time  after  final 
judgment  whether  heretofore  or  hereafter  rendered,  annul,  vary 
or  modify  such  a  direction.  But  no  such  application  shall,  be 
made  by  a  defendant  unless  leave  to  make  the  same  shall  h'ave 
been  previously  granted  by  the  court  by  order  made  upon  or 
without  notice  as  the  court  in  its  discretion  may  deem  proper 
after  presentation  to  the  court  of  satisfactory  proof  that  justice 
requires  that  such  an  application  should  be  entertained. 

L.  189S«  oh.  801;  L.  1900,  oh.  743.   In  efleot  Sept.  1. 1900. 

3.  If,  when  final  judgment  is  rendered,  dissolving  the  marxiage, 
the  plaintiff  is  the  owner  of  any  real  property;  or  has,  in  her 
poBi^ssion  or  under  her  control,  any  personal  property,  or  thing 
in  action,  which  was  left  with  her  by  the  defendant,  or  acqulr«d 
by  htr  own  industry,  or  given  to  her  by  bequest  or  otherwise; 
or  if  she  is  w  may  tktrtafttr  bscomt  tntitle4  tm  any  pr»p«rty« 
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by  the  decease  of  a  relative  intestate;  the  defendant  shall  not 
have  any  interest  therein,  absolute  or  contingent,  before  or  after 
her  death. 

4.  Where  final  judgment  is  rendered  dissolving  the  marriage, 
the  plaintiff's  inchoate  right  of  dower,  in  any  real  property,  of 
which  the  defendant  then  is  or  was  theretofore  seized,  is  not 
affected  by  the  judgment.  , 

L.  1895,  ch.  80L 

S  1760.    Id. I  vrben  action  brought  by  bvabaad. 

Where  the  action  is  brought  by  the  husband,  the  following 
regulations  apply  to  the  proceedings: 

1.  The  legitimacy  of  a  child,  born  or  begotten  before  the  com- 
mencement of  the  offence  charged,  is  not  affected*  by  a  judgment 
dissolving  the  marriage;  but  the  legitimacy  of  any  other  child 
of  the  wife  may  be  determined,  as  one  of  the  issues  in  the  action. 
In  the  absence  of  proof  to  the  contrary,  the  legitimacy  of  all  the 
children,  begotten  before  the  commencement  of  the  action,  must 
be  presumed. 

2.  A  judgment  dissolving  the  marriage  does  not  impair,  or 
otherwise  affect,  the  plaintiff's  rights  and  interests,  in  and  to  any 
real  or  personal  property,  which  the  defendant  owns  or  possesses, 
when  the  judgment  is  rendered. 

.   3.    Where  judgment  is  rendered  dissolving  the  marriage,  the 
defendant  is  not  entitled  to  dower  in  any  of  the  plaintiffs  real 
property,  or  to  a  distributive  share  in  his  personal  property, 
a  R.  S.  144,  H  44. 47  and  48.    See  Real  Prop.  Lav,  1 170. 

I  1T61.  [Repeale<l  by  L.  1009.  ch.  19.  See  Consolidated  Laws. 
tit.  Domestic  Relations  Law,  $  8.  J 
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AHTICLB  THIRD. 

Action  for  a  reparation, 

■•c.  17418.  V^  what  CftUBei  actloD  may  be  mainUlned. 
17d3.  Id.;  Id  wbat  cases. 
1764.  Requisites  of  complaint. 
1766.  Defendant   may  set  4p  plaintiff's  mlsooDdact. 

1766.  Support,   maintenance,  etc.,   of  wife   and  childXMU 

1767.  Judgment  for  separation  may   be  revoked. 

i  ires,  Fav  frbat  causes  aotlon  may-  be  maintained* 

In  either  of  the  cases  specified  in  the  next  section,  an  action 
may  be  maintained,  by  a  husband  or  wife,  against  the  other 
party  to  the  marriage,  to  procure  a  judgment,  separating  the 
parties  from  bed  and  board,  forever,  or  for  a  limited  time,  for 
either  of  the  following  causes: 

1.  The  cruel  and  inhuman  treatment  of  the  plaintiff  by  the 
defendant. 

2.  Such  conduct,  on  the  part  of  the  defendant  towards  the 
plaintiff,  as  may  render  it  unsafe  and  Improper  for  the  former 
to  cohabit  with  the  latter. 

3.  The  abandonment  of  the  plaintiff  by  the  defendant. 

4.  Where  the  wife  is  plaintiff,  the  neglect  or  refusal  of  the 
defendant  to  provide  for  her. 

2  n.  S.  146,  parts  of  I9  60  and  01.    See  L.  1824,  p.  249,  |  12. 

S  1768.  Id.  I  In  what  oases. 

Such  an  action  may  be  maintained,  in  either  of  the  following 
cases: 

1.  Where  both  parties  are  residents  of  the  State,  when  the 
action  is  commenced. 

2.  Where  the  parties  were  married  within  the  State,  and  the 
plaintiff  ij   i  resident  thereof,  when  the  action  is  commenced. 

C.  Where  the  pnrties,  having  been  married  without  the  State, 
have  become  residents  of  the  State,  and  have  continued  to  be 
residents  thereof  at  least  one  year;  and  the  plaintiff  is  such  a 
resident,  when  the  action  is  commenced. 

Id.,   IS  60  and  61   In   part. 

8  1764.  Reqnlnltes  of  eomplalnt. 

The  complaint  in  such  an  action  must  wneoify  particularly  the 
nature  and  circumstances  of  the  defendant's  misconduct,  and 
must  set  forth  the  time  and  place  of  each  act  complained  of, 
with  reasonable  certainty. 

Id.,   I  62,  and  Rule  80. 

I   1768.  Defendant   may  net  ni>  plalntllTs  mlscondnet. 

The  defendant  may  set  up,  in  justification,  the  misconduct  of 
the  plaintiff:  and  if  tbnt  defence  ia  established  to  the  satisfaction 
of  the  court,  the  defendant  is  entitled  to  judgment. 

Id.,   (   68. 

I  1766.  Support,  maintenance,  etc.,  of  wife  and  ehlldreM. 

Where  the  action  is  brought  by  the  wife,  tlie  court  may.  In 
the  final  judgment  of  separation,  give  such  directions  as  the 
nature  and  cirmmstancea  of  the  case  renulre.  In  particular, 
it  may  compel  the  defendant  to  nrovide  suitably  for  the  educa- 
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tion  and  maiutenance  of  the  children  of  the  marriage,  and  for 
the  support  of  the  plniutilT,  as  justice  requires,  havinc  regard 
to  the  circumstauccs  of  the  respective  parties.  And  the  court 
may,  in  such  an  action,  reader  a  judgment,  compelling  the 
defendant  to  make  the  provision  specified  in  this  section,  where, 
under  the  circumstances  of  the  case,  inch  a  judgment  is  proper, 
without  rendering  a  judgment  of  separation. 

9»e  2  &.  8.  146,  H  64  and  00. 

I  1707.  Judfinnent  for  nepiKration  may  b#  revoked. 

Upon  the  joint  application  of  the  pnrtiea,  nccompaniod  with 
•atiflfactory  evidence  of  their  reconciliation,  a  jiKlgment  for  a 
sepnrntion.  forever,  or  for  a  limited  period,  rendered  na  proscribed 
In  this  article,  mny  be  revoked,  at  nny  time,  by  the  court  which 
rendered  it,  subject  to  Biich  regulations  and  restrictions  as  the 
court  thinks  fit  tc  impose. 
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article:  fourth. 

Provisions  applicable  to  two  or  more  of  the  actions  specified  in 
this  tilte. 

Sec.  1768.  Married  woman  deemed  a  resident  In  certain  cases. 
1768.  Alimony,   expensea  of  action,  and  coats;  how  awarded. 
1770.  What  Is  deemed  a   counterclaim.  _^     -     ,  ..m« 

1771    Custody   and   maintenance   of   clilldren   and   support  of  plaintia. 

1772.  Support,   maintenance,   etc..   of  wife   and   children.     Sequestration. 

1773.  Id. ;  when  enforced  by  punishment  for  contempt. 

1774.  Regulations  respecting  Judgment. 

I  17«8.  Married  woiUAit  deemed  a  resident  in  certain 
cases. 

If  a  married  woman  dwells  within  the  State",  where  she  com- 
mences an  action  against  her  husband,  as  prescribed  in  either  of 
the  last  two  articles,  she  is  deemed  a  resident  thereof,  although 
her  husband  resides  elsewhere. 
2  R.   S.   147,   S  67  (2  Bdm.   164),  am'd. 

$  1709.  Alimony,  expenses  of  action  and  costs  |  ho-vr 
aTvarded. 

Where  an  action  is  brought,  as  prescribed  in  either  of  the 
last  two  articles,  the  court  may,  in  its  discretion,  during  the  pen- 
dency thereof,  from  time  to  time,  make  and  modify  an  order  or 
orders,  requiring  the  husband  to  pay  any  sum  or  sums  of  money 
necessarv  to  enable  the  wife  to  carry  on  or  defend  the  action,  or 
to  provide  suitably  for  the  education  and  maintenance  of  the 
children  of  the  marriage,  or  for  the  support  of  the  wife,  having 
regard  to  the  circumstances  of  the  respective  parties.  The  final 
judgment  in  such  an  action  may  nward  costs,  in  favor  of  or 
against  either  party,  and  an  execution  may  be  issued  for  the  col- 
lection thereof,  as  in  an  ordinnry  casp;  or  the  court  may,  in  the 
judgment,  or  by  an  oyder  made  at  any  time,  direct  the  costs  to 
be  paid  out  of  any  property  sequestered,  or  otherwise  in  the 
power  of  the  court. 

Id.,  fi  68. 

{   1770.   [Am'd,  1881.]    IVIiat  Is  deemed  a  covnterclalm. 

Where  an  action  is  brought  by  either  husband  or  wife,  as  pre- 
p.^ribod  in  cither  of  the  last  two  articles,  a  cause  of  action,  again.st 
the  plaintiff  and  in  favor  of  the  defendant,  arising  under  either  of 
said  articles,  may  be  interposed,  in  connection  with  a  denial  of  the 
material  allegations  of  the  complaint,  as  a  counterclaim. 

i  1771.  [Am'd,  18JM5,  10O4,  1908.]  Custody  and  mainte- 
nance  of    children,   and    snpport   of    plaintiff. 

Where  an  action  is  brought  by  either  husband  or  wife,  as  pre- 
scribed in  either  of  the  last  two  articles,  the  court  must,  except 
as  otherwise  expressly  prescribed  in  those  articles,  give,  either 
in  the  final  judgment,  or  by  one  or  more  orders,  made  from 
time  to  time,  before  final  judgment,  such  directions  as  justice 
requires,  between  the  parties,  for  the  custody,  care,  education, 
and  maintenance  of  any  of  the  children  of  the  marriage,  and 
where  the  action  is  brought  by  the  wife,  for  the  supnort  of  the 
plaintiff.  The  court  may,  bv  order,  upon  the  application  of 
either  party  to  the  action,  after  due  notice  to  the  other,  to  be 
given  in  such  manner  as  the  court  shall  prescribe,  at  any  time 
after  final  judgment,  annul,  varv  or  modify  such  directions,  or 
In  case  no  such  direction  or  directions  shall  have  been  made, 
Hmend  it  by  inserting  such  direction  or  directions  as  justice  r^ 
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l^uires  for  the  custody,  care,  edncation  and  maintenance  of  any 
:tach  child  or  children  in  such  final  judj^nent  or  order  or  orders. 
But  no  such  application  shall  be  made  by  a  defendant  unless 
leare  to  make  the  same  shall  have  been  previously  granted  by 
Uie  court  by  order  made  upon  or  without  notice  as  the  court  in 
its  discretion  may  deem  proper  after  presenfation  to  the  court 
of  satisfactory  proof  that  justice  requires  that  such  an  applica- 
tiin  should  be  entertained.  Where  an  action  is  brought  by  a 
wife,  as  prescribed  in  article  second  of  this  chapter,  and  a  final 
judj^ment  of  divorce  has  been  rendered  in  her  favor,  the  court, 
^n  the  application  of  the  defendant  on  notice,  and  on  proof  of 
tie  marriage  of  the  plaintiff  after  such  final  judgment,  must  by 
onier  modify  such  final  judgment  and  any  orders  made  with 
respect  thereto,  by  annulling  the  provisions  of  such  final  judg- 
ment or  orders,  or  of  both,  directing  payments  of  money  for  the 
support  of  the  plaintiff. 
L  1896,   ch.  881;  L.   1904,  ch.  339;  L.   1906,  ch.   987.      In  effect  Sept.   1, 

I  1772*  rAm'dy  1904.]    Support,  malnteiuineey  etc.,  of  'vrife 
•»d  elillaren.     Seauestratlon. 

,  Where  a  judgment  rendered,  or  an  order  made,  as  prescribed 
is  this  article,  or  in  either  of  the  last  two  articles,  or  a  judgment 
tor  divorce  or  separation  rendered  in  another  state,  upon  the 
pound  of  adultery  upon  which  an  action  has  been  brought  in 
this  state,  and  judgment  rendered  therein,  requires  a  husband 
to  provide  for  the  education  or  maintenance  of  any  of  the  chil- 
dren of  a  marriage,  or  for  the  support  of  his  wife,  the  court  may, 
^n  its  discretion,  also  direct  him  to  give  reasonable  security,  in 
such  a  manner,  and  within  such  a  time,  as  it  thinks  proper,  for 
ine  payment,  from  time  to  time,  of  the  sums  of  money  required 
for  that  purpose.  If  he  fails  to  give  the  security,  or  to  make 
^7  payment  required  by  the  terms  of  such  a  judgment  or  order, 
whether  he  has  or  has  not  given  security  therefor;  or  to  pay  any 
snm  of  money  which  he  is  required  to  pay  by  an  order,  made  as 
IM'^escribed  in  section  seventeen  hundred  and  sixty-nine  of  this 
*ct:  the  court  may  cause  his  personal  property,  and  the  rents  and 
Pwjfits  of  his  real  property,  to  be  sequestered,  and  may  appoint 
a  receiver  thereof.  The  rents  and  profits,  and  other  property,  so 
fj^uestered,  miay  be,  from  time  to  time,  applied,  under  the  direc- 
oon  of  the  court,  to  the  payment  of  any  of  the  sums  of  money 
specified  in  this  section,  as  justice  requires. 
K  S  60,  am'd;  L.  1904,  ch.  818.    In  effect  Sept.  1,  1904. 

I  1773.   [Am'd,    1900.]       Id.|    when    enforced    by    pnnlsb- 
■**i»t  for  contempt. 

Where  the  husband  makes  default  in  paying  anv  sum  of  money 
specified  in  the  last  section,  as  required  by  the  judgment  or 
"Wer  directing  the  payment  thereof;  and  it  appears  presumptively, 
[0  the  satisfaction  of  the  court,  that  payment  cannot  be  enforced 
i>y  means  of  the  proceedings  prescribed  in  the  last  section,  or  by 
>'esoriing  to  the  security,  if  any,  given  as  therein  prescribed,  the 
J'ourt  may,  in  its  discretion,  make  an  order  requiring  the  husband 
»<J  show  cause  before  it,  at  a  time  and  platre  therein  specified, 
ly^^y  be  should  not  be  punished  for  his  failure  to  make  the  pay- 
f'^'^t;  and  thereupon  proceedings  must  be  taken  to  punish  him, 
\f^  prescribed  in  article  nineteen  of  the  judiciary  law  for  the 
*^ni«hment  of  a  contempt  of  court,  other  than  a  criminal  con- 
Ip^'iQpt.  ^uch  an  order  to  show  cause  may  also  be  made,  without 
II   .  448 
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any  previous  sequestration,  or  direction  to  give  security,  where 
the  court  is  satisfied  that  they  would  be  inefifectual. 

Am*d  by  L.    1909.   cb.   C5,    |   3.    See  note  58  of  notes  of  Board  of   SUt- 
utory  CouMoUdatlon  at  end  of  code. 

S   1774.   [Am'd,    1»02,   1&0»,   1905;]   Revnlatlons   reapeetiuv 
Jadflrment. 

In  an  action,  brought  as  prescribed  in  this  title,  a  final  judg- 
ment shall  not  be  rendered  in  favor  of  the  plaintiff  upon  the 
defendant's  default  in  appearing;  or  pleading,  unless  either  the 
summons  and  a  copy  of  the  complaint  were  personally  served 
upon  the  defendant;  or  the  copy  of  the  summons  delivered  to  th« 
defendant,  upon  personal  service  of  the  summons,  or  delivered  to 
him  without  the  state,  or  published,  pursuant  to  an  order  for 
that  purpose,  obtained  as  prescribed  in  chapter  fifth  of  this  act, 
contains  the  following  words,  or  words  to  the  same  effect,  legibly 
written  or  printed  upon  the  face  thereof,  to  wit:  "Action  to 
annul  a  marriage;**  "Action  for  a  divorce;'*  or  "Action  for  a 
separation;"  according  to  the  article  of  this  title,  under  which 
the  action  is  brought.  Where  the  summons  is  personally  served, 
but  a  t!opy  of  the  complaint  is  not  served  therewith;  or  where  a 
copy  of  the  summons  and  copy  of  the  complaint  are  delivered  to 
the  defendant  withoiit  tlie  state,  the  certificate  or  affidavit  prov- 
ing service,  must  affirmatively  state,  in  the  body  thereof,  that  such 
an  inscription,  setting  forth  a  copy  thereof,  was  so  written  or 
printed  upon  the  face  of  the  copy  of  the  summons  delivered  to  the 
defendant.  No  final  judgment  annulling  a  marriage,  or  divorcing 
the  parties  and  dissolving  a  marriage,  shall  be  entered,  in  an 
action  brought  under  cither  article  first  or  article  second  of  this 
title,  until  after  the  expiration  of  three  months  after  the  filing 
of  the  decision  of  the  court  or  report  of  the  referee.  Such  de- 
cision or  report  must  be  filed  and  interlocutory  judgment  thereon 
must  be  entered  within  fifteen  days  after  the  party  becomes  en- 
titled to  file  or  enter  the  same,  and  cnn  not  be  filed  or  entered 
after  the  expiration  of  said  period  of  fifteen  days  unless  by  order 
of  the  court  upon  application  and  sufficient  cause  being  shown  for 
the  delay.  Within  thirty  days  after  the  expiration  of  said  period 
of  three  months  final  judgment  shall  bo  entered  as  of  course  upoa 
said  decision  or  report,  unless  for  sufficient  cause  the  court  in  the 
meantime  shall  have  otherwise  ordered.  Upon  filing  the  de- 
cision of  the  court  or  report  of  the  referee,  a  judgment  annulling 
a  marriage  or  divorcing  the  parties  and  dissolving  a  marriage, 
shall  be  interlocutory  only  and  shall  provide  for  the  entry  of  final 
judgment  granting  such  relief  three  months  after  entry  of  inter- 
locutory judgment  unless  otherwise  ordered  by  the  court.  The 
fiaal  judgment  must  be  entered  within  thirty  days  after  the  ex* 
piration  of  said  period  of  three  months  and  can  not  be  entered 
after  the  expiration  of  such  period  of  thirty "  days  except  bj 
order  of  the  court  on  application  and  sufficient  cause  being  showi 
for  the  delay.  The  interlocutory  judgment  may,  in  the  discre 
tion  of  the  court,  provide  for  the  payment  of  alimony  until  th» 
entry  of  final  judgment:  it  may  include  a  judgment  for  cost< 
when  costs  are  awnrde<l,  in  which  case  said  judgment  for  cost 
shall  be  dorkoted  by  the  clerk,  and  thereupon  shall  have  the  san^ 
force  and  cffoi't  as  if  docketed  upon  the  entry  of  final  judgmeit 
thorein,  except  that  it  shr.ll  not  be  enforceable  by  execution  ^ 
punishment  until  the  entry  of  final  judgment  in  said  action. 

Sc^e  ante,  f  1757;  L.  1002,  cb.  3(34;  Ll  1903,  cb.  4S8;  L.    1905,  cb.  037.    I 
effect  Sept.  1,  1905, 
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TITLE  n. 
ActloiiB  relating  to  a  corporation. 

Aideto  1.  Action   by   a   corpontioa,    and   aetien   agalnct   a   eorpantloB,   t* 

reooTcr  damages  or  property. 
2.  Judicial    BapefTiaioD    eX    a    corporation,    and   of   the   officen    and 

membert  thereof. 
S.  Actlona  to  procure  tbe  disoolutioa  of  a   eorporatlob,   and  acHona 

to   enforce   tbe    indlTldual   liability    of   tbe   offlcera  or   memben 

•f  a  corperatkw,  wltb  or  wlttaoot  a  dlMOlvdMi  therjwt. 
4.  Action  by   tbe  people  to  annal  a   corporation, 
i.  ProTlalona  applicable  to  two  or  more  of  tbe  actions  tpecttsd  la 

tbls  tlUe. 

ARTICLB   FIBST. 

Adion  by  a  corporation,  and  action  against  a  corporation,  ta 
recover  damages  or  property. 

8ec^  1TT5.  Complaint  in  actions  by  or  against  corporations. 
1770.  Wben  proof  of  corporate  existence  nnnecessaiy. 

1777.  Misnomer,  wben  waived. 

1778.  Action  against   a  corporation,   open   a  note,   etc. 

1779.  When  foreign  corporations  may   sue. 
178QL  When  foreign  corporations  may  be  sued. 

i  1775.  Complaint  In  action*  by  or  aflralnst  eorporatlona. 

In  an  action  brought  by  or  against  a  corporation,  the  complaint 
mngt  aver  that  the  plaintiff,  or  the  defendant  as  the  case  may  be, 
is  a  corporation;  must  state  whether  it  is  a  domestk:  or  foreign 
corporation;  and,  if  the  latter,  the  State,  country,  or  government, 
by  or  under  whose  laws  it  was  created.  But  the  plaintiff  need  not 
set  forth,  or  specially  refer  to  any  act  or  proceeoing,  by  or  under 
which  the  corporation  was  created. 

See  2  R.   S.   469,    {   18  (2  Edm.  47»). 

i  1770*  "Wlieu  proof  of  eorporate  exlstoneo  nuneoessary.. 

In  an  action,  brought  by  or  against  a  corporation,  the  plaintiff 
need  not  prove,  upon  the  trial,  the  existence  of  the  corporation, 
unless  the  answer  is  verified,  and  contains  an  affirmative  allega- 
tion that  the  plaintiff,  or  the  defendant,  as  the  case  may  be,  is 
not  a  corporation. 

Id.,  I  8.  am*d;  L.  1864,  cb.  422  (6  Edm.  29«),  and  L.  187S,  ch.  608. 

I  1777.  Misnomer,  frben  waived. 

In  an  action  or  special  proceeding,  brought  by  or  against  a  cor- 
poration, the  defendant  is  deemed  to  have  waived  any  mistake 
In  the  statement  of  the  corporate  name,  unless  the  misnomer  is 
pleaded  in  the  answer,  or  other  pleading  in  the  defendant's  behalf. 

U.,  1 14,  am'd. 

i  1778.  Action  agralust  a  corporation  upon  a  note,  ete. 
'  In  an  action  against  a  foreign  or  domestic  corporation,  to  re- 
torer  damages  for  the  non-payment  of  a  promissory  note,  or  other 
•tvidence  of  debt,  for  the  absolute  payment  of  money,  upon  de- 
%]and,  or  at  a  particular  time,  an  order,  extending  the  time  to 
Answer  or  demur,  shall  not  be  granted,  except  by  the  court,  upon 
totice  to  the  plaintifTs  attorney.  In  such  an  action,  unless  the 
lefendant  serves,  with  a  copy  of  his  answer  or  demurrer,  a  copy 
If  an  order  of  a  Judge,  directing  that  the  issues  presented  by  the 

445 
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it  deems  proper.  A  motion  to  vacate  snch  an  order  mngt  be  made 
at  a  term  held  by  the  judge  who  granted  it,  nnleas  he  is  dead,  out 
of  office,  or  unable  to  hear  it  by  reason  of  siclcness  or  otherwise; 
or  unless  he  expressly  directs  it  to  be  heard  at  a  term  held  by 
another  judge.  But  where  such  an  order  has  been  granted,  the 
court,  to  which  application  for  final  judgment  is  made,  may  dis- 
miss the  complaint,  if  justice  so  requires,  although,  in  a  like  case, 
the  party  to  the  marriage,  if  plaintiff,  would  be  entitled  to  Judg- 
ment. 

48e 
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ARTICLB  8BCON»» 

Action  for  a  divorce,  < 

Sec.  IT&Ci.  In  what  Cftset  action  may  be  maintalMd.  y 

1767.  Answer;    mode   of    trial;   Judgmeot    by   default. 
17SS.  When   dlrorce  denied,   although   adnltery  prored. 
1750.  Regulations  when  actton  brought  by  wlf«. 

1760.  Id.;  when  aetioB  brougbt  by  hMband. 

1761.  Marriage  after  divorce  for  adultery. 

9  17IM.  In  wltet  eases  aotlom  aaay  b*  vMilAtained. 

In  either  of  the  following  cases,  a  hnsband  or  a  wife  may  main- 
tain an  action,  against  the  other  party  to  the  marriage  to  procure 
a  judgment,  diTorcing  the  parties  and  dissoWing  the  marriage,  by 
reason  of  the  defendant's  adultery. 

1.  Where  both  parties  were  residents  of  the  State,  when  the 
offence  was  committed. 

2.  Where  the  parties  were  married  within  this  State. 

3.  Where  the  plaintiff  was  a  resident  of  the  State,  when  the 
offence  was  comnutted,  and  is  a  resident  thereof,  when  the  action 
is  commenced. 

4.  Where  the  offence  was  committed  within  the  State,  and  the 
injured  party,  when  the  action  is  commenced,  is  a  resident  of  the 
State. 

a  R.  8.  144,  I  U  (2  Bdm.  UM>),  am'd;  Lw  18iS,  th.  246,  |  1.  8««  |  176B, 
post. 

i  1T5T.  [Am'd,  1898.]  Answer)  mode  of  trtMt  Jud^memt  by 
delaalt. 

.  ^' . y^^  ?°?2J®!  ^L^^  defendant  may  be  made,  without  rerify- 
mg  It,  notwithstanding  the  verification  of  the  complaint.  If  the 
answer  puts  in  issue  (he  aUegation  of  adultery,  the  court  must, 
upon  the  application  of  either  party,  or  it  may,  of  its  own  motion, 
make  an  order  directing  the  trial,  by  a  jury,  of  that  issue;  for 
which  purpose  the  questions  to  be  tried  must  be  prepared  and 
aettled,  as  preseribed  in  section  nine  hundred  and  seventy  of  this 
act.  If  the  answer  does  not  put  in  issue  the  allegation  of  adul- 
tS^*  ?^i  If  the  defendant  makes  default  in  appearing  or  pleading, 
tte  plaintiff  before  he  is  entitled  to  judgment,  must  nevertheless 
satisfactOTUy  prove  the  material  allegations  of  his  complaint,  and 
also,  by  his  own  testimony  or  otherwise,  that  there  is  no  judir- 
^^2^u^^*J^  any  court  of  the  state  of  competent  jurlsdictien, 
^^Ste^  ^^^  defendant  for  a  divorce  on  the  ground 

. J?;iti^*?i,f^I?^  ^^^^  }^  2^^^'^^  ^  divorce  on  the  ground  of 
adultery,  the  plaintiff  or  defendant  may  serve  a  copy  of  his  nlead- 
^IJIS  A^^  <»-r«poBd«it  named  therein-.  At  any  time  within 
twenty  days  after  such  service  on  said  co-respondent,  he  may  ap< 
2Sfj2.«S'^^  ^"''^  action,  so  far  as  the  issuer  affect  such  w- 

Jh?^n*^^"  ^^?  T  ^"""^  ^^""^"^  ^  ^*^^'  *^^°  «*^  ^^y  time  before 
the  entry  of  judgment  any  co-respondent  named  in  any  of  the 

?iw^^;  f  ^'^L^^^  .1^^  '^fat'  at  any  time  before  the  entry  of 
judgment,  to  appear  either  in  person  or  by  attorney,  in  said  action 
^^l^S^'^^f  K^'^^^^T'  attorney  ^a^  copy  of  X' summonS'anS 
oomplaiiit,  which  must  be  served  within  ten  days  thereafter  and 
he  may  appear  to  dettend  such  action,  so  far  afthe  iSK^ffert 
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•uch  co-respondent.  In  caae  no  one  of  the  allegations  of  adultery 
controTerted  by  snob  co-respondent  shall  be  proved,  such  co- 
respondent shall  be  entitled  to  a  bill  of  costs  against  the  person 
naming  him  as  such  co-respondent,  which  bill  of  costs  shall  con- 
sist only  of  the  sum  now  allowed  by  law  as  a  trial  fee,  and  die- 
bursements,  and  such  co-respondent  shall  be  entitled  to  hare  an 
execution  issue  for  the  collection  of  the  same. 

Id..  U  80,  40.  41 ;  L.  18T7,  ch.  168:  L.  1809,  oh.  861.    In  effect  Sept.  1, 1800.   See  a  1013. 
1215  and  1220,  ante,  and  I  nTS.  post. 

9  1768.  IVlken  divorce  denied,  «ltMo«vlk  mdnlt^ry  proved. 

In  either  of  the  following  cases,  the  plaintiff  is  not  entitled 
to  a  dlTorce,  although  the  adultery  is  established: 

1.  Where  the  offence  was  committed  by  the  procorement  or 
with  the  connivance  of  the  plaintiff. 

2.  Where  the  offence  charged  has  been  forgiven  by  the  plaintiff. 
The  forgiveness  may  be  proved,  either  affirmatively,  or  by  tlie 
voluntary  cohabitation  of  the  parties,  with  the  knowledge  of  tbe 
fact. 

3.  Where  there  has  been  no  express  forgiveness,  and  no  volun- 
tary cohabitation  of  the  parties,  but  the  action  was  not  com- 
menced within  five  years  after  the  discovery,  by  the  plaintiff, 
of  the  offence  charged. 

4.  Where  the  plaintiff  has  also  been  guilty  of  adultery,  under 
such  circumstances,  that  the  defendant  would  have  been  entitled, 
if  innocent,  to  a  divorce. 

3  B.  B.  144, 1 43;  L.  1877,  oh.  168. 

I  1769.  [Am'd,  18M»  1900.]  Reffulatioms  when  aetlom 
krovvlit   br  vrife. 

Where  the  action  is  brought  by  the  wife,  the  follovring  regula- 
tions  apply   to  the   proceedings: 

1.  The  legitimacy  of  any  child  of  the  marriage,  bom  or  be- 
gotten before  the  commencement  of  the  action,  is  not  affected 
by  the  judgment  dissolving  the  marriage. 

2.  [Am'd,  1806,  1900.)  The  court  may,  in  the  final  judgment 
dissolving  the  marriage,  require  the  defendant  to  provide  suit- 
ably for  the  education  and  maintenance  of  the  children  of  the 
marriage,  and  for  the  support  of  plaintiff,  as  justice  requires, 
having  regard  to  the  circumstances  of  the  respective  parties: 
and  may,  by  order,  upon  the  application  of  either  party  to  the 
action,  and  after  due  notice  to  the  other,  to  be  given  in  such 
manner  as  the  court  shall  prescribe,  at  any  time  after  final 
judgment  whether  heretofore  or  hereafter  rendered,  annul,  vary 
or  modify  such  a  direction.  But  no  such  application  shaU  be 
made  by  a  defendant  unless  leave  to  make  the  same  shall  h'ave 
been  previously  granted  by  the  court  by  order  made  upon  or 
without  notice  as  the  court  in  its  discretion  may  deem  proper 
after  presentation  to  the  court  of  satisfactory  proof  that  justics 
requires  that  such  an  application  should  be  entertained. 

L.  1806.  oh.  801;  L.  1000,  oh.  743.   In  effect  Sept.  1. 1000. 

3.  If,  when  final  judgment  is  rendered,  dissolvincr  the  marriage, 
the  plaintiff  is  the  owner  of  any  real  property;  or  has,  in  her 
poeiession  6r  under  her  control,  any  personal  property,  or  thing 
in  action,  which  was  left  with  her  by  the  defendant^  or  acquirta 
by  her  own  industry,  or  given  to  her  by  bequest  or  othendie; 
or  if  she  is  w  may  tkersaftsr  bscoms  sntitled  t*  amy  pr«p«rtyc 
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by  the  decease  of  a  relative  intestate;  the  defendant  shall  not 
have  any  interest  therein,  absolute  or  contingent,  before  or  after 
her  death. 

4.  Where  final  judgment  is  rendered  dissolving  the  marriage, 
the  plaintiff's  inchoate  right  of  dower,  in  any  real  property,  of 
which  the  defendant  then  is  or  was  theretofore  seueo,  is  not 
affected  by  the  judgment.  ^ 

L.  1888,  ch.  801. 

I   1790.    Id.  I  -vrhen  action  bronvlkt  by  IknaliaAd. 

Where  the  action  is  brought  by  the  husband,  the  following 
regulations  apply  to  the  proceedings: 

1.  The  legitimacy  of  a  child,  born  or  begotten  before  the  com- 
mencement of  the  offence  charged,  is  not  affected  by  a  ludginent 
dissolvlnp:  the  marriage;  but  the  legitimacy  of  any  other  child 
of  the  wife  may  be  determined,  as  one  of  the  issues  in  the  action. 
In  the  absence  of  proof  to  the  contrary,  the  legitimacy  of  all  the 
children,  begotten  before  the  commencement  of  the  action,  must 
be  presumed. 

2.  A  judgment  dissolving  the  marriage  does  not  Impair,  or 
otherwise  affect,  the  plaintiff^s  rights  and  interests,  in  and  to  any 
real  or  personal  property,  which  the  defendant  owns  or  possesses, 
when  the  judgment  is  rendered. 

3.  Where  judgment  is  rendered  dissolving  the  marriage,  the 
defendant  is  not  entitled  to  dower  in  any  of  the  plaintiff's  real 
properly,  or  to  a  distributive  share  in  his  personal  property. 

3 IL  S.  144.  H  44, 47  and  48.    See  Real  Prop.  Law,  1 176. 

I  1T61.  [Repealed  by  L.  1909,  oh.  19.  See  Consolidated  Laws, 
tit.  Domestic  Relations  Law,  §  8.  J 
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article:  third* 

Action  for  a  separation^ 

Sac.  176SL  Fw  Wbtt  cauees  acttoa  may  be  maintaliied. 

1763.  Id.;  Id  what  caaea. 

1764.  Requiaitea  of  complaint. 

1766.  Defendant  may  aet  tflp  plaintiff's  mlaoonduct. 

1766.  Support,   maintenance,   etc.,   of  wife  and   chlldsaa, 

1767.  Judgment  for  separation   may   be  revoked. 

1  1702*  Vo9  nrhat  caii«e«  action  may  be  maintained* 

In  either  of  the  cases  specified  in  the  next  section,  an  actioit 
may  be  maintained,  by  a  husband  or  wife,  against  the  other 
party  to  the  marriage,  to  procure  a  judgment,  separating  the 
parties  from  bed  and  board,  forever,  or  for  a  limited  time,  for 
either  of  the  following  causes: 

1.  The  cruel  and  inhuman  treatment  of  the  plaintiff  by  the 
defendant. 

2.  Such  conduct,  on  the  part  of  the  defendant  towards  the 
plaintiff,  as  may  render  it  unsafe  and  improper  for  the  former 
to  cohabit  with  the  latter. 

3.  The  abandonment  of  the  plaintiff  by  the  defendant. 

4.  Where  the  wife  is  plaintiff,  the  neglect  or  refusal  of  the 
defendant  to  provide  for  her. 

2  n.  S.  146,  parta  of  fi9  60  and  01.    See  L.  1824,  p.  249,  |  12. 

I  1768.  Id.t  In  what  caaeo. 

Such  an  action  may  be  maintained,  in  either  of  the  following 
cases: 

1.  Where  both  parties  are  residents  of  the  State,  when  the 
action  is  commenced. 

2.  Where  the  parties  were  married  within  the  State,  and  the 
plaintiff  ij  i  resident  thereof,  when  the  action  is  commenced. 

C.  Where  the  parties,  having  been  married  without  the  State, 
have  become  residents  of  the  State,  and  have  continued  to  be 
residents  thereof  at  least  one  year;  and  the  plaintiff  is  such  a 
resident,  when  the  action  is  commenced. 

Id.,   fS  60  and  61  In   part. 

S  1764.  Reqnlfiltea  of  complnfnt. 

The  complaint  in  such  an  action  must  ffoeoify  particularly  the 
nature  and  circumstances  of  the  defendant's  misconduct,  and 
must  set  forth  the  time  and  place  of  each  act  complained  of, 
with  reasonable  certainty. 

Id.,   I  62.  and   Rule  80. 

I   1766.  Defendant  may   net  nn  plain ttfTfl  mtnoondnct. 

The  defendant  may  set  up.  in  justification,  the  misconduct  of 
the  plaintiff;  and  if  tbnt  defence  ia  established  to  the  satisfaction 
of  the  court,  the  defendant  is  entitled  to  judgment. 

Id.,   8   63. 

I  1766.  Support,  maintenance,  ete.,  of  -vrlfe  and  oltlldrea. 

Where  the  action  is  brought  by  the  wife,  the  court  may,  in 
the  final  judgment  of  separation,  give  such  directions  as  the 
nature  and  circumstances  of  the  case  renuire.  In  particular, 
it  may  compel  the  defendant  to  nrovide  suitably  for  the  ednea* 
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tion  and  maintenance  of  the  diildren  of  the  marriage,  and  for 
the  support  of  the  plaintiff,  as  justice  requires,  haWng  waTd 
to  the^  circumstauccg  of  the  respeeUve  parties.  Aud  the  court 
may,  m  such  an  action,  render  a  judgment,  comnellinff  Jjfp 
defendant  to  make  the  provision  specified  in  this  seSfon  wherc^ 
under  the  circumstances  of  the  case,  such  a  judgment  i^  proper 
without  rendering  a  judgment  of  separaUon,  P'opei, 

9ee2&.8.  M6,HMaDdG0. 

8  1TG7.  Jnderment  fop  separation  may  be  vevoked. 
i««2!f^n!^  ^f'^}  application  of  the  parties,  accompanied  with 
!fi«£?/? °'^*  ®^**^^^^®  2*  ^^f"  reconciliation,  a  judgment  for  a 
:^^f h?-^ ""J?;-  ^r^""^^'  Z.^''''  a  limited  period,  rendered  ns  proscribed 
ronAj^oJ'^ii''^^'  f"-'*^.^  revoked,  at  nny  time,  by  the  ootirt  which 
rendered  it,  subject  to  such  regulations  and  restricUons  as  the 
court  thinks  fit  tc  impose. 

Id.,  169. 
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ARTICLE  FOURTH. 

Provisions  applicable  to  ttco  or  more  of  the  actions  specified  im 
this  tilte. 

Sec.  1768.  Married  woman  deemed  a  resident  In  certain  cases. 
1768.  Alimony,  expenaes  of  action,  and  costs;  Itow  awarded. 

1770.  Wliat  is  deemed  a  counterclaim. 

1771.  Custody   and   maintenance  of   children  and   snpport  of   plalatiC 

1772.  Support,    maintenance,   etc..   of  wife  and   children.     Sequestration. 

1773.  Id. ;   when  enforced  by  punisUment  for  contempt. 

1774.  Reflations  respecting  Judgment. 

I  1708.  Married  Tvroman  deemed  a  resident  in  eertalm 
cases. 

If  a  married  woman  dwells  within  the  State;  where  she  com- 
mences an  action  against  her  husband,  as  prescribed  in  either  of 
the  last  two  articles,  she  is  deemed  a  resident  thereof,  although 
her  husband  resides  elsewhere. 

2  B.   S.   147.   I  67  (2  Bdm.   164),  am'd. 

I  1709.  Alimony,  expenses  of  action  and  costs ;  how 
an^'arded. 

Where  an  action  is  brought,  as  prescribed  in  either  of  the 
last  two  articles,  the  court  may,  in  its  discretion,  during  the  pen- 
dency thereof,  from  time  to  time,  make  and  modify  an  order  or 
orders,  requiring  the  husband  to  pay  any  sum  or  sums  of  money 
necessary  to  enable  the  wife  to  carry  on  or  defend  the  action,  or 
to  provide  suitably  for  the  education  and  maintenance  of  the 
children  of  the  marriage,  or  for  the  support  of  the  wife,  having 
regard  to  the  circumstances  of  the  respective  parties.  The  final 
judgment  in  such  an  action  may  award  costs,  in  favor  of  or 
against  either  pnrty,  and  an  execution  may  be  issued  for  the  col- 
lection thereof,  as  in  an  ordinary  case:  or  the  court  may,  in  the 
judgment,  or  by  an  ofder  made  at  any  time,  direct  the  costs  to 
be  paid  out  of  any  property  sequestered,  or  otherwise  in  the 
power  of  the  court. 

Id..  1  68. 

g   1770.   [Am'd,  1881.]    What  Is  deemed  a  covnterclalm. 

Where  an  action  is  brought  by  either  husband  or  wife,  as  pre- 
F/ribed  in  either  of  the  last  two  artirlcs,  a  cause  of  action,  against 
the  plaintiff  and  in  favor  of  the  defendant,  arising  under  either  of 
said  articles,  may  be  interposed,  in  connection  with  a  denial  of  the 
material  allegations  of  the  complaint,  as  a  counterclaim. 

I  1771.  [Am*d,  180R,  1004,  lfM>8.1  Cnntodr  and  mainte- 
nance  of   children,   and   snpport   of   plalntlll. 

Where  an  action  is  brought  by  either  husband  or  wife,  as  pre- 
scribed in  either  of  the  last  two  articles,  the  court  must,  except 
as  otherwise  expressly  prescribed  in  those  articles,  give,  either 
in  the  final  judgment,  or  by  one  or  more  orders,  made  from 
time  to  time,  before  final  judgment,  such  directions  as  justice 
requires,  between  the  parties,  for  the  custody,  care,  education, 
and  maintenance  of  any  of  the  children  of  the  marriage,  and 
where  the  action  is  brought  by  the  wife,  for  the  support  of  the 
plaintiff.  The  court  may.  bv  order,  upon  the  application  of 
either  party  to  the  action,  after  dno  notice  to  the  other,  to  be 
given  in  such  manner  as  the  court  shall  prescribe,  at  any  time 
after  final  judgment,  annul,  vnrv  or  modify  such  directions,  or 
In  case  no  such  direction  or  directions  shall  have  been  made. 
Amend  it  by  inserting  such  direction  or  directions  as  justice  r^ 
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quires  for  the  custody,  care,  education  and  maintenance  of  any 
tuch  child  or  children  in  such  final  judf^ment  or  order  or  orders. 
But  no  such  application  shall  be  made  by  a  defendant  unless 
leave  to  make  the  same  shall  have  been  previously  granted  by 
the  court  by  order  made  upon  or  without  notice  as  the  court  in 
its  discretion  may  deem  proper  after  presentation  to  the  court 
of  satisfactory  proof  that  justice  requires  that  such  an  applica- 
tion should  be  entertained.  Where  an  action  is  brought  by  a 
wife,  as  prescribed  in  article  second  of  this  chapter,  and  a  final 
jodicment  of  divorce  has  been  rendered  in  her  favor,  the  court, 
upon  the  application  of  the  defendant  on  notice,  and  on  proof  of 
the  marriage  of  the  plaintiff  after  such  final  judgment,  must  by 
onler  modify  such  final  judgment  and  any  orders  made  with 
respect  thereto,  by  annulling  the  provisions  of  such  final  judg- 
ment or  orders,  or  of  both,  directing  payments  of  money  for  the 
support  of  the  plaintiff. 

L.  1895.  ch.  881;  L.  1904,  cb.  339;  L.  1908,  ch.  207.  In  effect  Sept.  1. 
1008. 

f  1772.  rAin*d9  10O40  Support,  mainteiiAnee,  ete.,  of  ^rlfe 
■nd  elilloreii.     Seanestratioift. 

Where  a  judgment  rendered,  or  an  order  made,  as  prescribed 
in  this  article,  or  in  either  of  the  last  two  articles,  or  a  judgment 
for  divorce  or  separation  rendered  in  another  state,  upon  the 
ground  of  adultery  upon  which  an  action  has  been  brought  in 
tiiis  state,  and  judgment  rendered  therein,  requires  a  husband 
to  provide  for  the  education  or  maintenance  of  any  of  the  chil* 
dren  of  a  marriage,  or  for  the  support  of  his  wife,  the  court  may, 
in  its  discretion,  also  direct  him  to  give  reasonable  security,  in 
such  a  manner,  and  within  such  a  time,  as  it  thinks  proper,  for 
the  payment,  from  time  to  time,  of  the  sums  of  money  required 
for  that  purpose.  If  he  fails  to  give  the  security,  or  to  make 
any  payment  required  by  the  terms  of  such  a  judgment  or  order, 
whether  he  has  or  has  not  given  security  therefor;  or  to  pay  any 
«nm  of  money  which  he  is  required  to  pay  by  an  order,  made  as 
prescribed  in  section  seventeen  hundred  and  sixty-nine  of  this 
act;  the  court  may  cause  his  personal  property,  and  the  rents  and 
profits  of  his  real  property,  to  be  sequestered,  and  may  appoint 
a  receiver  thereof.  The  rents  and  profits,  and  other  property,  so 
sequestered,  may  be,  from  time  to  time,  applied,  under  the  direc- 
tion of  the  court,  to  the  payment  of  any  of  the  sums  of  money 
specified  in  this  section,  as  justice  requires. 

Id.,  S  60,  am'd;  L.  1904,  ch.  818.    In  effect  Sept.  1.  1904. 

§  1778.  rAm'd,  1909.]  Id.|  when  enforced  by  pnnfsli* 
ment  for  contentpt. 

Where  the  husband  makes  default  in  paying  anv  sum  of  money 
specified  in  the  last  section,  as  required  by  the  judgment  or 
order  directing  the  payment  thereof;  and  it  appears  presumptively, 
to  the  satisfaction  of  the  court,  that  payment  cannot  be  enforced 
by  means  of  the  proceedings  prescribed  in  the  last  section,  or  by 
resorting  to  the  security,  if  any,  given  as  therein  prescribed,  the 
court  may,  in  its  discretion,  make  an  order  requiring  the  busband 
to  show  cause  before  it,  at  a  time  and  place  thereiu  specified, 
why  he  should  not  be  punished  for  his  failure  to  make  the  pay- 
iiieut;  and  thereupon  proceedings  must  be  taken  to  punish  him, 
as  prescribed  in  article  nineteen  of  the  judiciary  law  for  the 
punishment  of  a  contempt  of  court,  other  than  a  criminal  con- 
tempt.   Such  aa  order  to  show  cause  may  also  be  made,  without 
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any   previous  sequestration,  or  direction  to  give  security,  where 
the  court  is  satisfied  that  they  would  be  ineffectual. 

Am*d  by  L.    1900.   ch.   65,    S   3.    See  note  98  uf  notes  ot  Board  o£    Stat- 
utory Consolidation  at  end  u£  code. 

S   1774.    [Am'd,    1902,    1903^   IBOS;]   Reflriilationa   respecting 
Jndflrment. 

In  an  action,  brought  as  prescribed  in  this  title,  a  final  judR- 
ment  shall  not  be  rendered  in  favor  of  the  plaintiff  upon  tbe 
defendants  default  in  appearing  or  pleading,  unless  either  the 
summons  and  a  copy  of  the  complaint  were  personally  served 
upon  the  defendant;  or  the  copy  of  the  summons  delivered  to  the 
defendant,  upon  personal  service  of  the  summons,  or  delivered  tu 
him  without  the  state,  or  published,  pursuant  to  an  order  for 
that  purpose,  obtained  as  prescribed  in  chapter  fifth  of  this  act, 
contains  the  following  words,  or  words  to  the  same  effect,  legibly 
written  or  printed  upon  the  face  thereof,  to  wit:  "Action  to 
annul  a  marriage;*'  "Action  for  a  divorce;"  or  "Action  for  a 
separation;"  according  to  the  article  of  this  title,  under  which 
tbe  action  is  brought.  Where  the  summons  is  personally  served, 
but  a  v?opy  of  the  complaint  is  not  served  therewith;  or  where  a 
copy  of  the  summons  and  copy  of  the  complaint  are  delivered  to 
the  defendant  without  the  state,  the  certificate  or  afiidavit  prov- 
ing service,  must  affirmatively  state,  in  the  body  thereof,  that  such 
an  inscription,  setting  forth  a  copy  thereof,  was  so  written  or 
printed  upon  the  face  of  the  copy  of  the  summons  delivered  to  the 
defendant.  No  final  judgment  annulling  a  marriage,  or  divorcing 
the  parties  and  dissolving  a  marriage,  shall  be  entered,  in  an 
action  brought  under  either  article  first  or  article  second  of  this 
title,  until  after  the  expiration  of  three  months  after  the  filing 
of  the  decision  of  the  court  or  report  of  the  referee.  Such  de- 
cision  or  report  must  be  filed  and  interlocutory  judgment  thereon 
must  be  entered  within  fifteen  days  after  the  party  becomes  en- 
titled to  file  or  enter  the  same,  and  can  not  be  filed  or  entered 
after  the  expiration  of  said  period  of  fifteen  days  unless  by  order 
of  the  court  upon  application  and  sufficient  cause  being  shown  for 
the  delay.  Within  thirty  days  after  the  expiration  of  said  period 
of  three  months  final  judgment  shall  be  entered  as  of  course  upon 
said  decision  or  report,  unless  for  sufticient  cause  the  court  in  the 
meantime  shall  have  otherwise  ordered.  Upon  filing  the  de- 
cision of  the  court  or  report  of  the  referee,  a  judgment  annulling 
a  marriage  or  divorcing  the  parties  and  dissolving  a  marriase, 
shall  be  interlocutory  only  and  shall  provide  for  the  entry  of  final 
judgment  granting  such  relief  three  months  after  entry  of  inter 
locutory  judgment  unless  otherwise  ordered  by  the  court.  Th€ 
fiaal  judgment  must  be  entered  within  thirty  days  after  the  ex» 
piration  of  said  period  of  three  monrhs  and  can  not  be  entered 
after  the  expiration  of  such  period  of  thirty  days  except  bj 
order  of  the  court  on  application  and  sufficient  cause  being  showi 
for  the  delay.  The  interlocutory  judgment  may,  in  the  discre 
tion  of  the  court,  provide  for  the  payment  of  alimony  until  tht 
entry  of  final  judgment;  it  may  include  a  judgment  for  cost$ 
when  costs  are  awarded,  in  which  case  said  judgment  for  cost 
shall  be  docketed  by  the  clerk,  and  thereupon  shall  have  the  sant 
force  and  cfTe^'t  as  if  docketed  upon  the  entry  of  final  judgmeit 
therein,  exrent  that  it  shall  not  be  enforceable  by  execution  ^ 
pimishment  until  the  entry  of  final  judgment  in  said  action. 

8co  ante.  S  1767:  L.   1902,  cli.  364;  U   1903.  cb.   488;  L.    1805,  cb.  537.    % 
effwt  Sept.  1,  1905, 
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TITLE  n. 
Actions  relating  to  a  corporation. 

.AitleU  1.  Aetlon   hj   a   conmratlon,    »dA   actton   agalncfc   a   eotv&n.tkm,   t* 
reoover  damages  or  property. 
t.  Judicial    saperTlaion    of    a    corporation,    and    of   the   offloaca    and 

members  thereof. 
S.  ActJona  to  procure  tbe  disaolution  of  a   corporation,   and  acttona 
to   enforce    tbe    iodirldual   liability    of   tbe   officers   or   members 
•f  a  cocvwatloa,  with  or  wlthost  a  tflssolatlaa  tber^af. 

4.  Action  by   tbe  people  to  annul  a   corporation. 

5.  ProTlaions  applicable  to  two  or  more  of  tbe  actions  tpediM  In 

tbls  HUe. 

ARTICLB   FIBST. 

AeUon  hy  a  eorporatUm,  and  tufUon  (zgainst  a  corponUion,  to 
recover  damages  or  property. 

See.  1776.  CSomplaint  in  actions  by  or  against  corporatlona. 
2776.  When  proof  of  corporate  eziatence  nnoeceasaxy. 

1777.  Misnomer,  when  waired. 

1778.  Action  against  a  corporation,   upon  a  note,  etc. 

1779.  Wben  foreign  corporatlona  may   sae. 

1780.  Wben  foreign  corporations  may  be  sued. 

I  1T75.  Complaint  in  actiomn  by  or  Affainnt  eorporatloma. 

In  an  action  brought  by  or  against  a  corporation,  the  complaint 
mnst  aver  that  the  plaintiff,  or  the  defendant  as  the  case  may  be, 
i8  a  corporation;  must  state  whether  it  is  a  domestic  or  foreign 
corporation;  and,  if  the  latter,  the  State,  country,  or  government, 
by  or  under  whose  laws  it  was  created.  But  the  plaintiff  need  not 
set  forth,  or  specially  refer  to  any  act  or  proceeding,  by  or  under 
which  the  corporation  was  created. 

See  2  R.   8.   469,    f   18   (2  Bdm.  470). 

I  1T76*  lirkeA  proof  of  oorporstte  «xlnteiioo  wmAeeensary. 

In  an  action,  brought  by  or  against  a  corporation,  the  plaintiff 
need  not  prove,  upon  the  trial,  the  existence  of  the  corporation, 
unless  the  answer  is  verified,  and  contains  an  affirmative  allega- 
tion tibat  the  plaintiff,  or  the  defendant,  as  the  case  may  be,  is 
not  a  corporation. 

Id.,  I  8,  am*d;  L.  1864,  cb.  422  (6  Bdm.  298),  and  L.  1876,  ch.  606. 

I  177T.  Minmomer,  -vrliem  vraiTed. 

In  an  action  or  special  proceeding,  brought  by  or  against  a  cor- 
poration, the  defendant  is  deemed  to  have  waived  any  mistake 
ia  the  statement  of  the  corporate  name,  unless  the  misnompr  is 
pleaded  in  the  answer,  or  other  pleading  in  the  defendant's  behalf. 

U.,  f  14.  am'd. 

I  1778.  Aotlon  avalnat  a  corporation  upon  a  note,  eto. 

In  an  action  against  a  foreign  or  domestic  corporation,  to  re- 
cover damages  for  the  non-payment  of  a  promissory  note,  or  other 
tvldence  of  debt,  for  the  absolute  payment  of  money,  upon  de- 
mand, or  at  a  particular  time,  an  order,  extending  the  time  to 
answer  or  demur,  shall  not  be  granted,  except  by  the  court,  upon 
aotice  to  the  plaintiff's  attorney.  In  such  an  action,  unless  the 
defendant  serves,  with  a  copy  of  his  answer  or  demurrer,  a  copy 
If  an  order  of  a  judge,  directing  that  the  issues  presented  by  the 
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pleadings  be  tried,  the  plaintiff  may  take  judgment,  as  in  case  ol 
default  in  pleading,  at  the  expiration  of  twenty  days  after  ser- 
rice  of  a  copy  of  the  complaint,  either  personally  with  the  sum- 
mons, or  upon  the  defendant's  attorney,  pursuant  to  his  demand 
therefor;  or,  if  the  service  of  the  summons  waa  otherwise  than 
personal,  at  the  expiration  of  twenty  days  after  the  service  is 
complete, 
a  B.  8.  409,  H  8.  0  and  10. 

I  1TT9.  'When  foreign  eorporatlon  max  saec 

An  action  may  foe  maintained  by  a  foreign  corporation,  in  like 
manner,  and  subject  to  the  same  regulations,  as  where  the  action 
is  brought  by  a  domestic  corporation,  except  as  otherwise  speo 
ially  prescribed  by  law.  But  a  foreign  corporation  cannot  main- 
tain an  action,  founded  upon  an  act,  or  upon  a  liability  or  obli- 
gation, express  or  implied,  arising  out  of,  or  made  and  entered 
into  in  consideration  of,  an  act,  which  the  laws  of  the  State 
forbid  a  corporation  or  association  of  individuals  to  do,  without 
express  authority  of  law.  This  section  does  not  affect  the  validity 
of  a  meeting  of  the  stockholders  or  directors  of  a  foreign  cor- 
poration, held  within  the  State,  where  such  a  meeting  is  author- 
ized by  the  laws  of  the  State,  country,  or  government  by  or  under 
which  the  corporation  is  created;  or  of  an  act,  done  at  such  a 
meeting,  which  is  not  in  conflict  with  the  same  laws,  or  the  laws 
of  the  State. 

Id..  H  1  and  2;  L.   1878.  ch.  684  (9  Bdm.  670). 

I  1780.  "Wlkeift   foreign  corporation  may  bo  smoA. 

An  action  against  a  foreign  corporation  may  be  maintained  by 
a  resident  of  the  State,  or  ly  a  domestic  corporation,  for  any 
cause  of  action.  An  action  against  a  foreicu  corporation  may  be 
maintained  by  another  foreign  corporation,  or  by  a  non-resident, 
in  one  of  the  following  cases  only: 

1.  Where  the  action  is  brought  to  recover  damages  for  the 
breach  of  a  contract  made  within  the  State,  or  relating  to  prop- 
erty situated  within  the  State,  at  the  time  of  the  making  thereof. 
'  2.  Where  it  is  brought  to  recover  real  property  situated  within 
the  State,  cv  z  chattel,  which  is  replevied  within  the  State. 

8.  Where  the  cause  of  action  arose  within  the  State,  except 
where  the  object  rf  the  action  is  to  affect  the  title  to  real  prop- 
erty situated  without  the  State. 

Co.  Proc.,  I  427;  2  a.  8..  f  10.  am'd;  L.  1840.  ch.  107  (2  Edm.  479). 
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ARTICLB   SBCOIVIX 

Judicial  supervision  of  a   corporation,  and  of  the  officer  a  and 

membera  thereof. 

Bee.  ITtSl.  Action  agaliutt  diroctora,  etc.,  of  a  corporation,  for  misconduct. 
1T8J.  By  w'boin  action  to  be  broujpit. 
1783.  ThU  article,  iiow  construed. 

If    17R1-1783.     [Repealed   by    L.    1909,   ch.   28.    See   ConsoU- 
dated  I^wh,  tit.  General  Corporation  Law,  $|  90-92. J 
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*      ARTICUi  THIRB, 

Aetion9  toprotnte  the  dUiolution  of  a  eorpomUon,  and  nrtumu 
to  enforce  the  individval  liability  of  the  officers  or  mewbere  of  a 
corporation,  tvith  or  witliout  a  aisaoivtioi^  tliereof. 

Bee.  1T84.  Action  by  Judgment  creditor  for  sequestra  tit  o,  «u.. 

1786.  Action  to  dlsso're      '   .poration. 
17M.  Id.;  iKj  wbom  to  be  broogbt. 

1787.  Tempcrary     ojunetlon. 

1788.  BecelTer  may   be  appointed.      Permanent  and  temporary  reeetre*. 

Foweni,    etc.,   of   temporary   recelrer. 

1789.  Additional  powers  and  duties  may  be  conferred  opoa  temporary 

receiver. 
1T90.  Making  steckbolders,  etc.,  parties. 
1781.  Wben  separate  action  ma»y  be  brought  against  tbesk 
1792.  Proceedings  In  eltber  actio.. 

1798.  J  dgment;    property  of  corporation  to  be  distributed. 
1794.  Id.;  stock  subscrlpUons  te  be  recerered. 
1796.  Id.;  as  to  UabiUtles  of  directors  and  ttwikboldaa. 
1796.  SITect  of  tbls  article  limited. 

§§  1784-17»«.  [Repealed  by  L.  1909,  ch.  28.  See  Consoli- 
dated Laws,  tit.  General  Corporation  Law,  §§  100-100,  10&-. 
115.] 


c.  lA,  I.  li,  a.  4  CORPOllATION.  t§  179.    1803 

ARTICIiB  FOURTH. 

Action  by  the  people  to  annul  a  corporation. 

Sec.  1707.  Action   by  attornej-genenl,   when  legislature  directs. 
1708.  Id.,   by   IcATe  of  MNirt. 
17 OO.  Leare;   when   and   now  granted. 
IHOO.  Actton  ^bl^  h^  «  jury. 

1802.'  Injunction  may  Iwne. 

ltM».  Copy  of  Jndgment-roU  to  be  ffled  and  publlahed. 

|§  l7f*T-iHO».   [Repealed   by    L.    1909.   ch.   28.     See   Coiisoli- 
dated  Laws,  tit.  General  Corporation  Law,  f§  13(>-ia«.] 
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ARTICLK  FIFTH. 

Provisions  applicable  to  two  or  more  of  the  actions  specified  in 

this  title. 

Sec.  1804.  Certain  corpora tlona  -excepted  from  certain  articles  of  this  title. 

1805.  Offlcera  and  asantv  may  be  compelled  to  testify. 

1806.  InlonctloDs  staying  actions  by  creditors. 

1807.  Creditors  may  be  brought  In. 

1808.  When  attorney-general  must  bring  action. 

1809.  Requisites  of  injunction  againitt  corporations  In  certain  cases. 
1810  Id. :    of  order  appointing  receiver   in   certain  cases. 

1811.  Id. :  of  indldal  suspension  or  removal  of  an  ofDcer. 

1812.  Application    of   certain    provisions    to   Jolnt-ctock    associations. 

1813.  In  action  against  stockholders,  misnomer,  etc.,  not  available. 

§§  1804.1808.  [Repealed  by  L.  1909,  ch.  28.  See  Consoli- 
dated Laws,  tit.  General  Corporation  Law,  SS  300-304.] 

§  ISOO.  [Am'd,  1009.]  Requisites  of  Injvnction  avainst 
Joint-stock  associations  in  certain  cases. 

An  injunction  order,  suspending  the  general  and  ordinary-  busi- 
ness of  a  joint-stock  association,  consisting  of  seven  or  more 
persons,  or  suspending  from  office,  or  restraining  from  the  per- 
rormance  of  his  duties,  a  trustee,  director,  or  other  officer  thereof, 
can  be  granted  only  by  the  court,  upon  notice  of  the  application 
therefor,  to  the  proper  officer  of  the  association,  or  to  the  trus- 
tee, director,  or  other  officer  enjoined.  If  such  an  injunction 
order  is  made,  otherwise  than  as  prescribed  in  this  section,  it  is 
void. 

L.  1870,  ch.  151,  I  1  (7  Edm.  6C1),  am'd.  See  U  1787.  1919.  Am'd  by 
L.  1909,  ch.  65.  AlRo  partly  repeak>d  by  L.  1900.  ch.  28.  See  Consolidated 
Laws,  tit.  General  Corporation  Law,  |  305.  See  note  59  of  notes  of  Board 
of  Statutory  Consolidation  at  end  of  code. 

II  1810.1811.  [Repealed  by  L.  1900,  ch.  28.  See  Consolidated 
Laws,  tit.  General  Corporation  Law,  §§  30G-307.] 

§  1812.  [Ain*d,  1909.1  Application  of  certain  proTlsiona 
to  Joint-stock  associations. 

Section  eighteen  hundred  and  nine  of  the  code  of  civil  pro- 
cedure and  .sections  throe  hundred  and  six  and  three  hundred  and 
seven  of  the  general  corporation  law  apply  to  an  action  or  a 
special  procet»ding,  against  a  joint-stock  association  created  by  or 
under  the  laws  of  the  State,  or  a  trustee,  director,  or  other  officer 
thereof;  or  against  a  joint-stock  association  created  by  or  under 
the  laws  of  another  state,  government,  or  country,  or  a  trustee, 
director,  or  other  officer  thereof,  where  the  association  does  busi- 
ness within  the  State,  or  has,  within  the  State,  a  business 
agency  or  a  fiscal  agency,  or  an  agency  for  the  transfer  of  its 
stock. 

Id..  I  5.  am'd;  L.  1875,  ch.  428.  flee  |  2463.  Am'd  by  L.  1900,  ch.  65. 
ALso  partly  rci)ealod  by  L.  1909.  ch.  28.  See  Consolidated  Lawa,  tl^  General 
Corporation  Law,  |  308.  See  note  00  of  notes  of  Board  of  Statuary  Cod- 
Bolldation  at  end  of  code. 
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f  1813.  [Am'd,  lfN>9.]  In  action  nvainat  atocklioldersy 
misnomer,    etc.,   not   available. 

Where  an  action,  authorized  by  a  law  of  the  State,  is  brought 
against  one  or  more  persons,  as  stockholders  of  a  Joint-stock  asso- 
ciation, an  objection  to  any  of  the  proceedings  cannot  be  taken, 
by  a  person  properly  made  a  defendant  in  the  action,  on  the 
ground  that  the  plaintiff  has  joined  with  him,  as  a  defendant  in 
the  action,  a  person,  whose  name  appears  on  the  stock-books  of 
the  association,  as  a  stockholder  thereof,  by  the  name  so  appear- 
ing; but  who  is  misnamed,  or  dead,  or  is  not  liable  for  any  cause. 
In  such  a  case,  the  court  may,  at  any  time  before  final  judg- 
ment, upon  motion  of  either  party,  amend  the  pleadings  and 
other  papers,  without  prejudice  to  the  previous  proceedings,  by 
substituting  the  true  name  of  the  person  intended,  or  by  striking 
out  the  name  of  the  person  who  is  dead,  or  not  hable,  and,  in  a 
proper  case,  inserting  the  name  of  his  representative  or  successor. 

L.  1869.  ch.  157,  |  2  (7  Edm.  426).  Am'd  by  L.  1909.  ch.  69.  AlfK> 
partly  repealed  by  L.  1909  cb.  28.  See  Ck>D8olldated  Laws,  tit.  Oeoeral  Cor- 
poration Law.  I  309.  See  note  61  of  notes  of  Board  of  BtatDtory  Con- 
solidation at  end  of  code. 
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TITLB  m. 
Actions  relating  to  the  estate  of  a  decedent. 

▲rtlde  1.  Action  by  or  agstmt  an  exeeator  or  tdmlDistrator. 

2.  Action  bj  a  oretfUor  acaiaat  Ills  dobtor's  next  of  kin,  legatee,  bfllr 

or    devisee. 
8.  Action  to  establish  or  Impeaefa  a  will. 
4.  General  and   mlscellaneooa   proylslona. 

ARTICLI2  PlaST. 

Action  by  or  againgi  an  executor  or  administrator. 

fiec.  1814.  Action,  etc.,  by  and  against  executor,  etc.,  to  be  bTOagbt  In  rapre- 
seutatlve    capacity. 

1815.  When  personal  and  representatlTs  canse  of  sotton  may  be  joined. 

1816.  Id.;   separate  dockets   and   executions. 

1817.  Regulations,  when  some  of  the  executors,  etc.,  ai«  not  summoned. 

1818.  Bseculors  who  have  not  qaalUled,  not  necessary  parties. 

1819.  Action  by  legatees,  etc.,  against  executor,  etc. 

1820.  Id.;    by   Infant;   guardian's   bond. 

1821.  When  action  barred  by  Jlidgment  against  heir,  etc. 

1822.  Limitation   of  action  by  creditor  on  claim   rejected,   etc. 

1823.  Decedent's  real   property   not   bound  by  Judgment   against  ezecii* 

tor,    etc. 

1824.  Want  of  assets  not  to  be  pleaded  by  executor,  etc. 
1835.  Leave   to  Issue   execution   against   executor,   etc. 

1826.  Id.;  how  procured;  order;  and  contents  thereof. 

1827.  Security   may   be   required    from  a   legatee. 

1828.  Actions,  etc.,  when  not  to  abate. 

1829.  Elxecutlon    on    former    Judgment. 

1830.  Action  against  executor,  etc.,  who  has  been  superseded. 

1831.  False  pleading  by  executor,  etc. 
1882.  W^hen  Inventory  may  be  contradicted. 

1833.  Liability  for  uncollected  demands. 

1834.  The    last   two   sections    quallfled, 

1835.  Ck)sts;    how    awarded. 
1886.  Id.;  when  awarded. 

I  1814.  Action,  etc.,  by  and  affatnet  exeomtor,  ete.*  t9  1»e 
bronflrlit  in  representatlTe  capacity. 

An  action  or  special  proceeding,  hereafter  commenced  by  an 
executor  or  administrator,  upon  a  cause  of  action,  Lolonging  to 
him  in  his  representative  capacity,  or  an  action  or  special  pro- 
ceeding, hereafter  commenced  against  him,  except  where  it  is 
bronprht  to  charpre  him  personally,  must  be  brought  by  or  against 
him  in  his  representative  capacity.  A  judgment,  in  an  action 
hereafter  commenced,  recovered  against  an  executor  or  adminla- 
trator,  without  describing  him  in  his  representative  capacity,  can- 
not be  enforced  against  the  property  of  the  decedent,  except  by 
the  special  direction  of  the  court,  contained  therein. 

I  1815.  'Wh.en.  personal  and  representative-  canses  of 
action   may   be   Joined. 

An  action  may  be  brought  against  an  executor  or  administrator, 
personally,  and  also  in  his  representative  capacity.  In  either  of 
the  following  cases: 

1.  Where  the  complaint  sets  forth  a  canse  of  action  against 
him  in  both  capacities,  or  states  facts,  which  render  it  uncertain, 
in  which  capacity  the  cause  of  action  exists  against  him. 

2.  Where  the  complaint  sets  forth  two  or  more  causes  of  a<>- 
tion  against  the  defendant,  in  different  capacities,  all  of  which 
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srrow  out  of  the  same  transaction,  or  tranpnottont  connected  with 
the  same  subject  of  action;  do  not  require  different  places  or 
modes  of  trial;  and  are  not  inconsistent  with  each  other. 

In  a  case  specified  in  this  section,  a  judgrment  for  the  plaintiff 
for  a  sum  of  money  must  distinctly  show,  whether  it  is  awarded 
against  the  defendant  personally,  or  in  his  represeatative  ca- 
l«acity. 

S«e  i  484,  sabd.  9,  ante. 

1  181«.  Id. I  separfite  dockets  and  exeentlontf. 

In  a  case  specified  in  the  last  section,  or  where  costs,  to  be 
collected  out  of  the  individual  property  of  an  executor  or  Hdmin- 
istrntor,  are  awarded  in  an  aclion  by  or  against  him  in  his  repi-e- 
aentative  capacity*  so  much  of  the  judgment,  as  awards  a  sum  of 
money  against  liim  personally,  may  be  separately  docketed,  and  a 
separate  execution  may  be  issued  thereupon,  as  If  the  judirment 
contained  no  award'  against  him  in  his  representatire  capacity. 
8m  M  18M   aud  fiAA6,    pMt. 

i  181T.  Reamlatlons)  'frhea  some  of  the  exeoatora*  et«>9 
are  not  aammoned. 

In  an  action  or  special  proceeding  against  two  or  more  executora 
or  administrators,  representing  the  same  decedent,  all  are  con- 
sidered as  one  person;  rnd  those  who  are  first  served  with  procosa, 
or  first  appear,  mnst  answer  the  plalntiflF.  Separate  answers,  by 
different  executors  or  administrators  cannot  l>e  required  or  al- 
lowed, except  by  direction  of  the  court.  Judgment  in  favor  of 
the  plaintiff  may  be  entered,  and,  in  a  proper  case,  execution  may 
be  issued,  against  all  the  defendants,  as  if  all  had  appeared.  But 
this  section  does  not  affect  the  plaintiff's  right  to  bring  into  court 
*J\  the  executors  or  administrators,  who  are  parties. 

2  B.  a.  4«S,  li  5  aad  7  (2  Bdm.  467),  am'd. 

i  1818.  Bxeeatora  wlto  bare  not  qnallfled,  not  neeeaaary 
parties. 

One  of  two  or  more  executors,  to  whom  letters  testamentary 
have  not  been  issued,  is  not  a  necessary  party  to  an  action  or 
special  proceeding,  in  favor  of  or  against  the  execntors,  in  their 
representative  capacity. 

L.   1838,  ch.  149,  f  1  (4  Edm.  606). 

I  1819.  Action  by  lesatee,  etc.,  aarainat  execator*  etc. 

If,  after  the  expiration  of  one  year  from  the  granting  of  'et- 
ters  testamentary  or  letters  of  administration,  an  executor  or  ad- 
ministrator refuses,  upon  demand,  to  pay  a  legacy,  or  distribu- 
tive share,  the  person  entitled  thereto  may  maintain  such  an  ac- 
tion against  him.  as  the  case  requires.  But  for  the  purpose  of 
computing  the  time,  within  which  such  an  action  must  be  com- 
onenced.  the  cause  of  action  is  deemed  to  accrue,  when  the 
executor's  or  administrator's  account  is  judicially  settled,  and 
not  before. 
J  B.  8.  114,  I  f  01  Bdm.  118).    Se«  $  1827.  post. 

I  1890.  Id. I  br  infant;  araardlan'a  bond. 

The  guardian  ad  litem  of  an  infant,  in  whose  favor  an  ac- 
tion is  brought,  as  prescribed  in  the  last  section,  must,  nnlcfla  he 
Is  Also  the  general  guardian,  execute  and  file  with  the  ^rhi 
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any  previous  sequestration,  or  direction  to  give  security,  where 
the  court  is  satisfied  that  they  would  be  ineffectual. 

Am*d  by  L.  1900,  ch.  65,  |  3.  Sec  note  58  of  notes  of  Board  of  Stat- 
utory CouKolldatlon  at  end  of  code. 

9  1774.  [Am'd,  1&02,  1003,  1005:]  Reflriilatloi|«  respecUns 
Jndflrmeiat. 

In  an  action,  brought  as  prescribed  in  this  title,  a  final  judg- 
ment shall  not  be  rendered  in  favor  of  the  plaintiff  upon  the 
defendant's  default  in  appearing  or  pleading,  unless  either  the 
summons  and  a  copy  of  tlie  complaint  were  personally  served 
upon  the  defendant;  or  the  copy  of  the  summons  delivered  to  the 
defendant,  upon  personal  service  of  the  summons,  or  delivered  to 
him  without  the  state,  or  published,  pursuant  to  an  order  for 
that  purpose,  obtained  as  prescribed  in  chapter  fifth  of  this  act, 
contains  the  following  words,  or  words  to  the  same  effect,  legibly 
written  or  printed  upon  the  face  thereof,  to  wit:  "Action  to 
annul  a  marriage;"  "Action  for  a  divorce;"  or  "Action  for  a 
separation;"  according  to  the  article  of  this  title,  under  which 
the  action  ia  brought.  Where  the  summons  is  personally  served, 
but  a  popy  of  the  complaint  is  not  served  therewith;  or  where  a 
copy  of  the  summons  and  copy  of  the  complaint  are  delivered  to 
the  defendant  without  the  state,  the  certificate  or  affidavit  prov- 
ing service,  must  affirmatively  state,  in  the  body  thereof,  that  such 
an  inscription,  setting  forth  a  copy  thereof,  was  so  written  or 
printed  upon  the  face  of  the  copy  of  the  summons  delivered  to  the 
defendant.  No  final  judgment  annulling  a  marriage,  or  divorcing 
the  parties  and  dissolving  a  marriage,  shall  be  entered,  in  an 
action  brought  under  either  article  first  or  article  second  of  this 
title,  until  after  the  expiration  of  three  months  after  the  filing 
of  the  decision  of  the  court  or  report  of  the  referee.  Such  de- 
cision or  report  must  be  filed  and  interlocutory  judgment  thereon 
must  be  entered  within  fifteen  days  after  the  party  becomes  en- 
titled to  file  or  enter  the  same,  and  can  not  be  filed  or  entered 
after  the  expiration  of  said  period  of  fifteen  days  unless  by  order 
of  the  court  ui)on  application  and  sufficient  cause  being  shown  for 
the  delay.  Within  thirty  days  after  the  expiration  of  said  period 
of  three  months  final  judgment  shall  bo  entered  as  of  course  upon 
said  decision  or  report,  unless  for  sufficient  cause  the  court  in  the 
meantime  shall  have  otherwise  ordered.  Upon  filing  the  de- 
cision of  the  court  or  report  of  the  referee,  a  judgment  annulling 
a  marriage  or  divorcing  the  parties  and  dissolving  a  marriage, 
shall  be  interlocutory  only  and  shall  provide  for  the  entry  of  final 
judgment  granting  such  relief  three  months  after  entry  of  inter- 
locutory judgment  unless  otherwise  ordered  by  the  court  The 
fiaal  judgment  must  be  entered  within  thirty  days  after  the  ex- 
piration of  said  period  of  three  months  and  can  not  be  entered 
after  the  expiration  of  such  period  of  thirty  days  except  by 
order  of  the  court  on  application  and  sufficient  cause  being  shown 
for  the  delay.  The  interlocutory  judgment  maj%  in  the  discre- 
tion of  the  court,  provide  for  the  payment  of  alimony  until  th« 
entry  of  final  judgment;  it  may  include  a  judgment  for  cost% 
when  costs  are  awarde<l,  in  which  case  said  judgment  for  cost^ 
shall  be  docketed  by  the  clerk,  and  thereupon  shall  have  the  sarr» 
force  and  effect  as  if  docketed  upon  the  entry  of  final  judgtneA 
therein,  except  that  it  shall  not  be  enforceable  by  execution  <jr 
punishment  until  the  entry  of  final  judgment  in  said  action. 

See  ante,  H  1767;  L.  1002,  cb.  304;  U  1903,  ch.  488;  L.  19Q5,  cb.  0S7.  b 
effWt  Sept.  1.  lOOC, 

144 


c  16,  t.  2,  a.  1  COnPORATION,  ||  1776-78 

TITLE  n. 
Actions  relating  to  a  corporation. 

Aitlcl*  1.  Aetloa   bj   a   eorpontlon,    mnA   aetton   agmlnft   a   corp>ratlon>   t* 

reoofer  damages  or  Kyropeity. 
S.  Judicial    saperTialoo    of    a    corporation,    and    of   ttie   offlcan    and 

membert  thereof. 
8.  Actloiui  to  procure  tbe  dlseolutlon  of  a   eorporatloB,   and  actioiia 

to   enforce    tbe    Indivldoal   liability    of   tbe   officers  or   members 

•f  a  corperatloB,  with  or  without  a  tflMOtatteo  therMf. 
4.  Action  b7  tbe  people  to  annul  a   corporation, 
ft.  ProTlalons  applicable  to  two  or  more  of  tbe  aetlona  apecttad  Is 

thSe  tftle. 

ARTICLB   FIRST. 

Actum  by  a  earporatUm,  and  aeUan  againtt  a  oorporaUon^  ta 
recover  damages  or  property, 

aae.  1770.  Complaint  in  actions  hj  or  against  oorporatlona. 

1776.  When  proof  of  corporate  existence  nnnecesaary. 

1777.  Misnomer,  when  waived. 

1778.  Action  against   a  corporation,   opon  a  note,   etc. 

1779.  When  foreign  corporations  may  sne. 
17B0.  When  foreign  corporatlona  may  be  aaed. 

I  1775.  Complaint  in  actions  by  or  aarainat  eorporatloaa. 

In  an  action  bronght  by  or  against  a  corporation,  the  complaint 
mnst  ayer  that  the  plaintiflF,  or  the  defendant  as  the  case  may  be, 
is  a  corporatism;  must  state  whether  it  is  a  domestic  or  foreign 
corporation;  and,  if  the  latter,  the  State,  country,  or  government, 
by  or  under  whose  laws  it  was  created.  But  the  plaintiff  need  not 
set  forth,  or  specially  refer  to  any  act  or  proceeaing,  by  or  under 
which  the  corporation  was  created. 

Bee  3  R.  8.  460.    |  IS  (2  Bdm.  470). 

I  1778*  'Wbem  proof  of  corporate  exlstenee  nnmeoessarir. 

In  an  action,  brought  by  or  against  a  corporation,  the  plaintiff 
need  not  proTe,  upon  the  trial,  the  existence  of  the  corporation, 
unless  the  answer  is  verified,  and  contains  an  affirmative  allega- 
tion tliat  the  plaintiff,  or  the  defendant,  as  the  case  may  be,  Is 
not  a  corporation. 

Id.,  f  8,  am*d;  U  1864,  cb.  422  (6  Bdm.  296),  and  L.  1876,  cb.  606. 

I  1777.  Misnomery  when  vraired. 

In  an  action  or  special  jproceeding,  brought  by  or  against  a  cor* 
porstion.  the  defendant  is  deemed  to  have  waived  any  mistake 
in  the  statement  of  the  corporate  name,  unless  the  misnomer  is 
pleaded  in  the  answer,  or  other  pleading  in  the  defendant's  behalf. 

Id.,  f  14,  am*d. 

I  1778.  Aetion  avatnst  a  corporation  npon  a  note,  etc 

In  an  action  against  a  foreign  or  domestic  corporation,  to  re- 
cover damages  for  the  non-payment  of  a  promissory  note,  or  other 
evidence  of  debt,  for  the  absolute  payment  of  money,  upon  de- 
mand, or  at  a  particular  time,  an  order,  extending  the  time  to 
answer  or  demur,  shall  not  be  granted,  except  by  the  court,  upon 
aotice  to  the  plaintiff's  attorney.  In  such  an  action,  unless  the 
defendant  serves,  with  a  copy  of  his  answer  or  demurrer,  a  copy 
0  an  order  of  a  Judge,  directing  that  the  issues  presented  by  the 
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pleadings  be  tiiedi  the  plaintiff  may  take  judgment,  as  in  cane  of 
default  in  pleading,  at  tlie  expiration  of  twenty  days  after  ser- 
Tice  of  a  copy  of  the  complaint,  either  personally  with  the  sum- 
mons, or  upon  the  defendant's  attorney,  pursuant  to  his  demand 
therefor;  or,  if  the  service  of  the  summons  was  otherwise  than 
personal,  at  the  expiration  of  twenty  days  after  the  serrice  ia 
complete. 
2  B.  8.  460.  U  8,  0  and  10. 

I  1779.  IVhen  foreign  eorporatiom  mar  ■«•• 

An  action  may  be  maintained  by  a  foreign  corporation,  hi  like 
manner,  and  subject  to  the  same  regulations,  as  where  the  action 
is  brought  by  a  domestic  corporation,  except  as  otherwise  spec- 
ially prescribed  by  law.  But  a  foreign  corporation  cannot  main- 
tain an  action,  founded  upon  an  act,  or  upon  a  liability  or  obli- 
gation, express  or  implied,  arising  out  of,  or  made  and  entered 
into  in  consideration  of,  an  act,  which  the  laws  of  the  State 
forbid  a  corporation  or  association  of  individuals  to  do,  without 
express  authority  of  law.  This  section  does  not  affect  the  validity 
of  a  meeting  of  the  stockholders  or  directors  of  a  foreign  cor- 
poration, held  within  the  State,  where  such  a  meeting  is  author- 
ized by  the  laws  of  the  State,  country,  or  government  by  or  under 
which  the  corporation  is  created;  or  of  an  act,  done  at  such  a 
meeting,  which  is  not  in  conflict  with  the  same  laws,  or  the  laws 
of  the  State. 

Id..  H  1  and  2;  L.   1878,  ch.  634  (0  Bdm.  670). 

f  1780.  IVlteiiL  forelflrn  corporation  may  be  sued. 

An  action  against  a  foreign  corporation  may  be  maintained  by 
a  resident  of  the  State,  or  ly  a  domestic  corporation,  for  any 
cause  of  action.  An  action  against  a  foreign  corporation  mav  be 
maintained  by  another  foreign  corporation,  or  by  a  non-resident, 
in  one  of  the  following  cases  only: 

1.  Where  the  action  is  brought  to  recover  damages  for  tbe 
breach  of  a  contract  made  within  the  State,  or  relating  to  prop- 
erty situated  within  the  State,  at  the  time  of  the  making  thereof. 
'  2.  Where  it  is  brought  to  recover  real  property  situated  wiUiin 
the  State,  cv  z  chattel,  which  is  replevied  within  the  State. 

8.  Where  the  cause  of  action  arose  within  the  State,  except 
where  the  object  rf  the  action  is  to  affect  the  title  to  real  prop- 
erty situated  without  the  State. 

Co.  Proc.,  I  427;  2  B.  8.,  |  16,  am'd;  L.  1840,  cb.  107  (2  Edm.  470). 
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ARTICLB  SKCOIfDl 

Judicial  supervision  of  a   corporation,   and  of  the  officers  and 

members  thereof. 

Bee.  17S1.  Action  agrainst  directors,  etc.,  of  a  corporation,  for  mlaconduct. 
17K2.  By  whom  action  to  be  brought. 
1783.  Thia  article,  how  conatrued. 

fil    I78i-i78a.     [Ropt-aled   by   L.    1909,   ch.   28.    See   Consoli- 
dated Lu\V8,  tit.  General  Corporation  Law,  ||  90-92. J 
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ARTIGLB  9BC01ID. 

Action  by  a  ereditor^  against  his  debtor's  next  of  kin,  legateSf  heir 
or  devisee, 

3ec.  18S7.  Wben  tetloQ  lief  agtlBit  next  of  kin,  legatoM,  etc 

1888.  Action  maj   be  Joint  or  several. 

1880.  In  joint  action,  recovery  to  be  apportioned. 

1840.  Recovery  in  a  several  action. 

1841.  Uequlsltes  to  recovery  In  action  aninst  legatee. 

1842.  Id.;  In  action  against  a  preferred legatae. 
1848.  UabUlty    of    belrs    and    devisees. 

1844.  Wben  action  tberefor  may   be  brongbt  against  belrs  and  devisees. 

1845.  Effect  of  application  to  sell  real  property. 

1846.  Action  must  be  joint. 

1847.  Recovery   to   be   apportioned. 

1848.  Reqaisltes   to  recovexy  against   bein. 

1849.  Id.;  against  devisees. 

1860.  Deductions  for  prior  recoveries. 

1861.  Complaint  to  describe  land  descended,  etc. 

1862.  Judgment;  wben  to  be  satisfied  ont  of  land. 

1853.  Id.;  wben  not  a  Hen  on  land  aliened. 

1854.  How  judgment  taken,   wben  land  aliened. 

1866.  Classification  of  debts  to  be  enforced  under  tbis  artldiu 

1866.  Defence  by  reason  of  otber  prior  or  equal  clalma. 

1867.  Id.;  when  sucb  a  claim  Is  paid. 

1868.  Action  not  suspended  by  Infancy. 

1869.  This  article  not  applicable,  where  will  charges  real  property,  eiCe. 
1860.  One  action,  where  same  person  Is  heir,  devisee,  etc. 

1  1887.  Wlten  action  lies  ayainnt  next  of  kin,  lesateoa» 
•te. 

An  action  may  be  maintained,  as  prescribed  in  this  article, 
against  the  surviving  hnsband  or  wife  of  a  decedent,  and  the 
next  of  Icin  of  an  intestate,  or  the  next  of  kin  or  legatees  of 
a  testator  to  recover,  to  the  extent  of  the  assets  paid  or  dis- 
tributed to  them,  for  a  debt  of  the  decedent,  upon  which  the 
action  might  have  been  maintained,  against  the  executor  or  ad- 
ministrator. The  neglect  of  the  creditor  to  present  his  claim  to 
the  executor  or  administrator,  within  the  time  prescribed  by  law 
for  that  purpose,  does  not  impair  his  right  to  maintain  such  an 
action. 

2  R.  S.  90.  I  42  (2  Bdm.  92).  am'd. 

1  1888.  Aetton  may  be  Joint  or  seToral. 

An  action,  specified  in  the  last  section,  must  be  brought,  either 
jointly  against  the  surviving  husband  or  wife,  and  all  the  legatees 
or  all  the  next  of  Isin,  as  the  case  may  be,  or  at  the  plaintiff's 
election,  against  one  of  them  only.  But  where  a  legacy  is  re- 
ceived by  two  or  more  persons  jointly,  they  are  deemed  one 
legatee,  within  the  meaning  of  each  provision  of  this  article, 
relating  to  legatees. 

2  B.  8.  461,  U  28  and  26  (2  Bdm.  470),  am*d. 

f  1889.  In  Joint  action,  recovery  to  be  apportioned* 

Where  a  joint  action  is  brought,  as  prescribed  in  the  last  sec^ 
tion,  the  whole  sum,  which  the  plaintiff  is  entitled  to  recover, 
must  be  apportioned  among  the  defendants,  in  proportion  to  the 
legacy  or  distributive  share,  as  the  case  may  be,  received  by 
each  of  them;  and  the  final  judgment  must  award,  against  each 
defendant  separately,  the  proportionate  sum  thus  ascertained. 
The  costs  of  the  action,  if  the  plaintiff  is  entitled  to  costs,  must 
be  apportioned  in  like  manner;  except  that  the  exTvenses  of  serr 
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ing  the  erammoDs  upon  each  defendant  must  be  taxed  against 
him  only;  and  one  sheriff's  fee,  for  returning  an  execution,  may 
be  taxed  against  each  defendant,  against  whom  any  sum  is 
awarded. 

2  R.  S.  451.  part  of  i  34  and  $  I  28-31.  consolidated. 

§  1840.  Recovery  in  a    «everal   action. 

Where  an  action  is  brought  against  the  surviving  husband  or 
wife  only,  or  against  one  only  of  the  next  of  kin,  or  legatees, 
the  sum,  which  the  plaintiff  is  entitled  to  recover,  cannot  exceed 
the  sum  which  he  would  have  been  entitled  to  recover  from  the 
same  defendant,  in  an  action  brought,  as  prescribed  in  the  last 
section. 

Id..  $1  24.  23  and  20,  conmlldeted. 

§  1841.  Reanisitea  to  recovery  in  action  asatnst  legatee. 

If  the  action  is  brought  against  a  legatee,  or  against  all  the 
legatees,  the  plaintiff  must  show,  either 

1.  That  no  assets  were  delivered  by  the  executor  or  adminis- 
trator of  the  decedent,  to  the  surviving  husband  or  wife,  or  next 
of  kin;  or 

2.  That  the  value  of  'assets,  so  delivered,  has  been  recovered 
by  some  other  creditor;  or 

3.  That  those  assets,  after  payment  of  the  expenses  of  admin- 
istration and  preferred  demands,  are  not  sufficient  to  satisfy  the 
demand  of  the  plaintiff;  in  which  case,  he  can  reciyver  only  for 
the  deficiency. 

Id.,  I  27,  am'd. 

S  1842.  Id.  I  in  action  avainst  a  preferred  legatee* 

Where  some  of  the  legatees  are  preferred  to  others,  an  action 
may  be  maintained,  as  prescribed  in  the  last  five  sections,  against 
one  or  all  of  those  who  are  equally  preferred,  or  equally  deferred, 
as  if  the  legatees  of  that  class  were  all  the  legatees.  But  where 
it  is  brought  against  a  preferred  legatee,  or  a  class  of  preferred 
legatees,  the  plaintiff  must  show,  in  addition  to  the  matters,  with 
respect  to  the  next  of  kin,  required  by  the  provisions  of  the  last 
section,  the  same  matters,  with  respect  to  each  legatee,  or  class 
of  legatees,  to  whom  the  defendant  or  defendants  are  preferred. 

f  1848.  fRepealed  by  L.  1909,  ch.  18.  See  Consolidated  Laws, 
tit.  Decedent  Estate  Law,  §  101.] 

S  1844.  [Am'd,  lOOO.]  IVben  action  tltevefor  may  be 
bronflrht   aa;aln«t   Iteirs   and    devl«ees. 

An  action,  to  enforce  the  liability  declared  In  section  one  hun- 
dred and  one  of  the  decedent  estate  law,  cannot  be  maintained, 
except  in  one  of  the  following  cases: 

1.  Where  three  years  have  elapsed  since  the  death  of  the  dece* 
dent,  and  no  letters  testamentary,  or  letters  of  administration, 
upon  his  estate,  have  been  granted  within  the  State.  (See  §  2750.) 

2.  Where  three  years  have  elapsed,  since  letters  testamentarv, 
or  letters  of  administration,  uiwn  his  estate,  were  granted,  within 
the  State. 

2  B.  S.  100.  I  53  (2  Edm.  113).  Am*d  by  L.  1009.  ch.  68.  f  3.  8«e 
note  62  of  notes  of  Board  of  Statutory  ConsoUdatlon  at  end  of  code. 
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i  1845.  Bllect  of  applloAtion  to  sell  real  property. 

Where  it  appears  that,  at  the  time  of  the  commeDcement 
of  Buch  an  action,  a  petition,  seasonably  presented,  as  prescribed 
by  law,  praying  for  a  decree  to  dispose  of  real  property  of  the 
decedent,  for  the  payment  of  his  debts,  was  j^ending  in  a  surro- 
gate's court,  having  jurisdiction,  the  proceedings  in  the  action, 
subsequent  to  the  complaint,  must  be  stayed  by  the  court,  until 
the  petition  is  disposed  of,  unless  the  plaintiff  elects  to  discon- 
tinue. If  a  decree  to  dispose  of  real  property,  pursuant- to  the 
prayer  of  the  petition,  is  granted,  the  action  must  be  dismissed, 
unless  the  plaintiff  has  alleged  in  his  complaint,  or  alleges  in  a 
supplemental  complaint,  that  real  property,  other  than  that  in- 
cluded in  the  decree,  descended  or  was  devised  to  the  defendants. 
If  the  plaintiff  elects  to  proceeds  under  such  an  allegation,  he  is 
entitled  to  a  preference  in  payment,  out  of  the  real  property, 
with  respect  to  which  the  allegation  is  made:  but  he  cannot  share, 
as  a  creditor,  in  the  distribution  of  the  money,  arising  from  the 
disposal  of  the  real  property,  described  in  the  decree:  and  the 
judgment  in  the  action  does  not  charge,  or  in  any  way  affect, 
that  property. 

Id.,   I  63. 

S  1846,    [Am'd,   1009.]      Action  mmmt  be  Joint. 

An  action  against  heirs  or  devisees,  brought  as  prescribed  in 
section  one  hundred  and  one  of  the  decedent  estate  law  and  the 
last  two  sections  of  this  act,  must  be  brought  jointly  against  all 
the  heirs,  to  whom  any  real  property  descended  from  the  dece- 
dent, or  jointly  against  all  the  devisees,  as  the  case  may  be. 

L.  1837,  cb.  460.  f  73  (4  Bdtn.  5O0).  am'd.  AinM  by  L.  1909,  ch.  65, 
I  3.    S«e  note  63  of  tiofra  of  BoiirA  of  5<tiituiorr  Gon!)oltdatk>n  at  end  of  code. 

9  1847.  ReooTory   to   be   apportioned. 

In  such  an  action,  the  sum,  which  the  plaintiff  is  entitled  to 
recover,  for  damages  and  costs,  must  be  apportioned  among  all 
the  defendants,  in  proportion  to  the  value  of  the  real  property 
descended  to  each  heir,  or  devised  to  each  devisee,  as  the  case 
may  be,  as  prescribed  in  section  18.'<0  of  this  act,  for  a  similar 
apportionment  among  legatees  or  next  of  kin,  in  proportion  to 
the  assets  received  by  them.  The  final  judgment  must,  in  like 
manner,  award  against  each  defendant  the  proportionate  aum, 
with  which     he  Is  chargetible. 

2  B.   S.   455,   if  52  and  53   (2  Edm.  474). 

§  1848.  ReqnlMltes   to  reoovery  asainst  Iteink 

Where  the  action  is  brought  against  heirs,  the  plaintiff  must 
■how,  either 

1.  That  the  decedent's  assets,  if  any,  within  the  State  were 
not  sufficient  to  pay  the  plaintiff's  debt,  in  addition  to  the  ex> 
penses  of  administration,  and  debts  of  a  prior  class;  or 

2.  That  the  plaintiff  has  been  unable,  or  will  be  unable,  with 
due  diligence,  to  collect  his  debt,  by  proceedings  in  the  proper  sur- 
rogate's court,  and  by  action  against  the  executor  or  adminis- 
trator, and  against  the  surviving  husband  or  wife,  l^atees,  and 
next  of  kin. 
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Tae  executor's  or  administrator'^  account,  as  rendered  t9,  and 
tiettled  by,  the  surrogate,  may  be  used  as  presumptive  eyidence 
of  any  of  the  facts,  required  to  be  shown  by  this  section* 

S  B.  8.  4S6,  I  88,  am*d  by  L.  1800,  ch.  110.    8m,  mlM,  id.,  f  8<w 

i  1848.  IdUf  affainat  deTlaeea. 

Where  the  action  is  brought  against  deriseea,  the  plain  Uff  mnat 
■how,  in  addition  to  the  matters  specified  in  the  iaat  section, 
either  that  the  real  property  of  the  decedent,  which  descended 
to  his  heirs,  was  not  sufficient  to  pay  the  plaintifTs  debt,  or  that 
the  plaintiff  has  been  unable,  or  will  be  anable,  with  due  diligence^ 
to  collect  his  debt  by  an  action  against  the  heirs. 

Id.,  if  68  asd  69,  eoDMlldatod. 

;  9  1880.  Dednetloiia  far  prior  raeo^erlea. 

Where  the  assets,  applicable  to  the  plaintiff's  debt,  were  suf- 
ficient to  pay  a  part  thereof,  or  a  part  thereof  has  been  collected 
from  the  executor  or  administrator,  or  from  the  surviving  hus^ 
band  or  wife,  next  of  kin,  or  legateea,  the  plaintiff  can  recover 
only  for  the  residue,  remainder  unpaid  or  uncollected;  and  If 
the  action  is  against  devisees,  he  can  recover  only  for  the  residue, 
which  the  real  estate  descended,  or  the  amount  of  hia  reeovery 
against  the  heirs,  is  insufficient  to  discharge. 
Id.,  II  84  and  07,  atti'd  aAd  eondenaed. 

I  1861.  Complaint  to  deaortbe  land  doaeendod,  oto. 

The  complaint  must  describe,  with  common  certainty,  the  real 
property,  descended  or  devised  to  the  defendant;  and  muat  specify 
its  value. 

Id.,  II  44  and  60. 

I  185d.  Jodgmtenti  wben  to  be  satlallod  out  of  land. 

)  If  it  appears  that  any  of  the  real  property,  which  descended 
or  was  devised  to  a  defendant,  had  not  been  aliened  by  him  at 
the  time  of  the  commencement  of  the  action,  the  final  judgment 
must  direct,  that  the  debt  of  the  plaintiff,  or  the  proportion 
thereof  which  he  is  entitled  to  recover  against  that  defen^ot, 
be  collected  out  of  that  real  property.  Such  a  judgment  is  pre- 
ferred, as  a  lien  upon  that  property^  to  a  judgment  obtained 
against  the  defendant,  for  his  individual  debt  or  demand. 
Id.,  R~47  and  48.    Sea  ||  870,  872,  anta. 

I  1868.  Id.  I  wlien  not  a  lien  on  land  aliened. 

But  a  judgment,  rendered  as  prescribed  in  the  last  section,  does 
not  bind,  and  the  execution  thereupon  cannot  in  any  way  affect, 
the  title  of  a  purchaser,  in  good  faJth  and  fior  valua.  aogjoirad 
before  a  notice  of  the  pendency  of  the  action  Is  filed,  or  final 
judgment  is  entered,  and  the  judgment-roll  filed. 

Id.,  H  01  and  81,  am'd  and  condensed. 

9  1864.  How  Jndsxnent  talcen,  wlien  land  allono4« 

If  it  appears  that,  before  the  commencement  oif  the  actloA,  or 
afterwards  and  before  the  filing  of  a  notice  of  the  pendency  of 
the  action,  the  defendant  aliened  the  real  property  descended  or 
deilsed  to  him,  or  any  part  thereof,  tlie  plslntiff  may,  at  his 
•lection,  take  a  final  judgment  against  blm  far  the  mtao  of  thd 
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property  so  aliened,  or  so  mucli  thereof  as  may  be  necessary,  as 
in  an  action  for  the  defendant's  own  debt.  j 

2   B.   S.   455.   I  49,   and  part  of  |  61. 

g  1855.  [Am>d,  1909.]  Classification  of  debts,  to  be  en- 
forced nnder  this  article. 

Where  the  surviving:  hnsband  or  wife,  next  of  kin,  legratees, 
heirs,  or  devisees,  are  liable  for  demands  against  the  decedent, 
as  prescribed  in  this  article,  or  section  one  hundred  and  one  of 
the  decedent  estate  law,  they  must  give  preference  in  the  pay- 
ment thereof,  and  they  are  so  liable  therefor,  in  the  order  pre- 
scribed by  law,  for  the  payment  of  debts  by  an  executor  or 
administrator.  Preference  of  payment  cannot  be  given  to  a  de- 
mand, over  another  of  the  same  class,  except  where  a  similar 
preference  by  an  executor  or  administrator  is  allowed  by  law. 
The  commencement  of  an  action,  under  any  provision  of  this 
article,  or  section  one  hundred  and  one  of  the  decedent  estate 
law,  does  not  entitle  the  plaintiff's  demand  to  preference  over 
another  of  the  same  class,  except  as  otherwise  specially  pre- 
scribed by  law. 

.  Id.,  H  37  and  88.    Aia'd  by  L.  190d,  fh.  65.  |  3.    See  note  64  of  notes  of 
Board  of  Stfttutorjr  Canaolidation  at  end  of  code. 

$  1856.  Defense,  by  reason  of  other  prior  or  eanal 
claims. 

Where  it  appears,  in  an  action  brought  as  prescribed  in  this 
article,  that  there  are  unsatisfied  demands  against  the  decedent's 
estate,  of  a  class  prior  to  that  of  the  plaintifiTs  demand,  the 
defendant  is  entitled  to  judgment,  if  the  value  of  the  property, 
which  was  received,  devised,  or  inherited,  as  the  case  may  be, 
by  the  class  to  which  he  belongs,  does  not  exceed  the  amount 
of  the  valid  demands  of  a  prior  class.  If  it  exceeds  the  amount 
of  those  demands,  the  judgment  against  the  defendant  cannot 
exceed  such  a  proportion  of  the  plaintifiTs  demand,  as  the  total 
amount  of  the  valid  demands  of  his  class  bears  to  the  excess. 

Id.,  if  39  and  40,  consolidated. 

9  1857.  Id.f  when  snch  a   claim   Is   paid. 

Where  a  defendant,  or  a  person  belonging  to  his  class,  has 
paid  a  demand  against  the  decedent's  estate,  of  a  class  prior  to 
that  of  the  plaintiff's  demand,  or  has  paid  a^  demand  of  Ae 
same  class,  tne  amount  of  the  demand  so  paid  must  be  esti- 
mated, in  ascertaining  the  amount  to  be  recovered,  as  if  it  was 
outstanding  and   unpaid. 

Id.,   $  41. 

fi  1858.  Action   not  suspended  by  infancy. 

An  action  against  heirs  or  devisees,  brought  as  prescribed  in 
this  article,  is  not  dolayed,  nor  is  the  remedy  of  the  plaintiff 
suspended,  by  reason  of  the  infancy  of  any  of  the  parties;  ex- 
cept that  an  execution  shall  not  be  is.sued  against  an  infant  heir 
or  devisee,  until  the  expiration  of  one  year  after  final  judgment 
is  rendered;   and  the  judgment-roll   filed. 

Id.,  II  43  and  54,  consolidated. 

f  1869.  r Repealed  by  L.  1009,  ch.  la  See  Consolidated  Laws, 
tit.  Deeedeat  Estate  I^w,  |  102.] 
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S  I860.  One  aotioo,  wk*re  aame  person  la  heir,  deTlsee, 
ete* 

Where  a  person,  who  takes  real  property  of  a  decedent  by 
devise,  and  also  by  descent;  or  who  takes  personal  property  as 
Dext  of  kin,  and  also  as  legatee;  or  who  takes  both  real  and 
personal  property  in  either  capacity;  or  who  is  executor  or  ad- 
ministrator, and  also  takes  in  either  of  the  before  mentioned 
capacities;  would  be  liable  in  one  capacity,  for  a  demand  against 
the  decedent,  after  the  exhaustion  of  the  remedy  against  him  in 
another  capacity;  the  plaintiff,  in  any  action  to  charge  him, 
which  can  be  maintained,  without  joining  with  him  any  other 
person,  except  a  person  whose  liability  is  in  all  respects  the  same, 
may  recover  any  sum,  for  which  he  is  liable,  although  th<* 
remedy  against  him  in  another  capacity  was  not  exhausted. 
But  this  section  does  not  increase  the  sum.  which  the  plaintiff 
is  entitled  to  recover  against  him,  in  the  capacity  in  which  he 
is  actually  liable;  nor  does  it  charge  a  defendant  individually, 
who  is  liable  only  in  a  representative  capacity. 
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ARTldLia  THIRD. 

Attionto  establish  or  impeoieh  a  wiO^ 

■m.  1861.  When  action  to  estftblith  a  win  may  be  brought. 
1862.  Judgment,  that  wlU  be  establlahed. 
186t.  J«4gment  admitting  the  will  to  itrebate. 

1864.  ContenU  of  judgment;   aarrogate'e  doty. 

1865.  Proof  of  lost  wUl  in  certain   cases. 

1866.  Action  to  establlsb.  etc.,  will,  relating  to  real  property. 
186r.  RetfoepoctlTe  effect  qf  this  article. 

i  1861.  Wlien  action  to  e^talillslt  a  will  mar  !»•  Brought. 

An  action  to  procure  a  judgment,  establishing  a  will,  may  be 
maintained,  by  any  person  interested  in  the  establishment  thereof, 
la  either  of  the  following  cases; 

1.  Where  a  will  of  real  or  personal  property,  or  both,  has  been 
executed.  In  such  a  manner  and  under  such  circumstances,  that 
it  might,  under  the  laws  of  the  State,  be  admitted  to  probate  in 
a  surrogate's  court;  but  the  original  will  is  in  another  State  or 
country,  under  such  circumstances,  that  it  cannot  be  obtained 
for  that  purpose;  or  has  been  lost  or  destroyed,  by  accident  or 
design,  before  it  was  duly  proved  and  recorded  within  the  State. 

2.  Where  a  will  of  personal  property  made  by  a  person,  who 
resided  without  the  State,  at  the  time  of  the  execution  thereof, 
or  at  the  time  of  his  death,  has  been  duly  executed,  according 
to  the  laws  of  the  State  or  country  in  which  it  was  executed,  or 
in  which  the  testator  resided  at  the  time  of  his  death,  and  the 
case  is  not  one,  where  the  will  can  be  admitted  to  probate  in  a 
surrogate's  court,  under  the  laws  of  the  State. 

S  R.  S.  67.  I  68a  and  parts  of  i|  64a,  67a,  68a  and  the  whole  of  SI  68b  and 
na  (2  Bklm.  68.  69). 

I  ISeS.  Judgment,  thut  will  be  e«tabllfl1ied. 

If,  in  such  an  action,  the  facts  necessary  to  establish  the  yalid- 
ity  of  the  will,  as  prescribed  in  the  last  section,  are  satisfactorily 
proved,  final  judgment  must  be  rendered,  establishing  the  will 
accordingly.  But  where  the  will  of  a  person,  who  was  a  resident 
of  the  State  at  the  time  of  his  death,  is  established  as  prescribed 
in  the  last  section,  the  judgment  establishing  it  does  not  affect 
the  construction  or  validity  of  any  provision  contained  therein; 
and  such  a  question  arising  with  respect  to  any  provision,  must 
be  determined  in  the  same  action,  or  in  another  action  or  a 
special  proceeding,  as  the  case  requires,  as  if  the  will  was  exe^ 
cuted  within  the  State. 

Id.,  i  6Ba. 

i  1868.  Jmdsmeat  admlttlair  tbe  will  to  yrobato. 

Where  the  parties  to  the  action,  who  have  appeared  or  have 
been  duly  summoned,  include  all  the  persons  who  would  be  neces- 
sary parties  to  a  special  proceeding,  in  a  surrogate's  court,  for 
the  probate  of  the  same  will  and  the  grant  of  letters  thereupon, 
if  the  circumstances  were  such  tha't  it  could  have  been  proved  in 
a  surrogate's  court;  the  final  jud.firment,  rendered  as  prescribed 
in  the  last  section,  must  direct,  that  an  exemplified  copy  thereof 
be  transmitted  to  the  snrrogafe  having  jurisdiction,  and  be  re- 
corded In  his  oflSce:  nnd  tbat  letters  testamentary,  or  letters  of 
administration  with  the  will  annexed,  be  issued  thereupon  from 
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his  conrt.  In  the  same  manner,  and  with  like  effect,  as  upon  a 
will  duly  proved  in  that  court. 
t  B.  8.  er,  lail  part  •<  I  era. 

I  1804.  Contents  of  Jads>ment|  snrrovnte^s  duty* 

A  copy  of  the  will  so  established,  or,  if  !t  is  lost  or  destroyed, 
the  substance  thereof  must  be  incorporated  into  a  final  judmnent, 
rendered  as  prescribed  in  the  last  section;  and  the  surrogate  must 
record  the  same,  and  issue  letters  thereupon,  as  directed  in  the 
judgment. 

9  1868.  Proof  of  lost  will  In  eortnln  eases. 

But  the  plaintiff  is  not  entitled  to  a  Judgitecbt,  estabUshlng  a 
lost  or  destroyed  will,  as  preBcrii>ed  in  tlds  article,  unless  the  wiU 
was  in  existence  at  the  time  of  the  testator's  death,  or  was 
fraudulently  destroyed  hi  his  lifetime;  and  Its  prorlsions  are 
clearly  and  distinctly  proved  by  at  least  two  credible  witnesses, 
a  correct  copy  or  draft  being  equiTalent  to  oae  witness. 
Id.,  I  (Tb,  am'4. 

I  ISee.  Aetloa  to  estnbllSliy  ete.^  wUl,  rolnttns  to  ve«l 
property. 

The  Talidity,  construction,  or  effect,  under  the  laws  of  the 
State,  of  a  testamentary  disposition  of  real  property  situated 
within  the  State,  or  of  an  interest  In  such  property,  which  would 
descend  to  the  heir  of  an  intestate,  may  oe  determined,  in  an 
action  brought  for  that  purpose,  in  like  manner  as  the  validity 
of  a  deed,  purijorting  to  convey  land,  may  be  determined.  The 
judgment  in  such  an  action  may  perpetually  enjoin  any  party  from 
setting  up  or  from  impeaching  the  devise,  or  otherwise  making 
any  claim  in  contravention  to  the  determination  of  the  court, 
as  justice  requires.  But  this  section  does  not  apply  to  a  case, 
where  the  question  in  controversy  is  determined  by  the  decree 
of  a  surrogate's  court,  duly  rendered  upon  allegations  for  that 
purpose,  as  prescribed  in  article  first  of  title  third  ef  chapter 
eighte^ith  of  this  act.  where  the  plaintiff  was  duly  cited  in  the 
special  proceeding  in  the  surrogateni  court,  l»efo»e  the  eammenoe- 
ment  of  the  action. 

L.  1863,  ch.  288,  I  1  (4  Bdm.  60«). 

I  18117.  Retrospeotfye  efifeet  of  tkls  nrtiolo. 

The  provisions  of  this  article  apply  as  well  to  wills  made  befei«» 
as  to  those  made  after,  this  article  takes  effect. 
Sm.«.e8,NMbsnde8baDd  part  •f  |  tTa  d  Msi.  •). 
ISa  .465 
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ARTICLB   FOURTH. 

General  and  miscellaneous  proviaiona. 

Sec.  1868.  Action  by  child  born  after  will,  or  by  witness  to  will. 

1869.  Receiver,  as  successor  of  sarvlving  executor,  etc. 

1870.  Next  of  kin  defined. 

f  1868.  [Repealed  by  L.  1909.  ch.  18.  See  Consolidated  Laws, 
tit.   Decedent  Estate  Law,   §  28.] 

g  1860.  [Am*d,  1H05.]  ReceiTer,  a«  saceeasor  of  •«rTlvlns> 
executor,   etc. 

Where  the  eRtate  of  a  decedent  has  been  brought  nnder  the 
jurisdiction  of  the  supreme  court,  by  an  action  for  partition  or 
distribution,  or  for  the  construction  or  establishment  of  a  will, 
the  court  may,  upon  the  death  of  the  sole  surviTing  executor, 
appoint  a  receiver  of  the  estate,  pending  the  action,  upon  such 
terms  and  conditions,  and  upon  such  notice  to  the  parties  inter- 
ested, as  the  court  directs,  and  upon  such  security,  if  any,  as  to 
the  court  seems  proper.  For  the  purpose  of  carrying  into  effect 
the  judgment  and  orders  of  the  court  in  relation  to  the  estate, 
a  receiver  so  appointed  is  the  successor  in  interest  of  the  sur- 
viving executor;  and  has,  subject  to  thp  direction  of  the  court, 
the  like  power,  as  an  administrator  with  the  ^111  annexed. 

L.   1895.   ch.  940. 

§  1870.  Next  of  kin  defined. 

The  term  "next  of  kin,'*  as  used  in  this  title,  includes  all 
those  entitled,  under  the  provisions  of  law  relating  to  the  dis- 
tribution of  personal  property,  to  share  in  the  unbequeathed 
assets  of  a  decedent,  after  payment  of  debts  and  expenses,  other 
than  a  surviving  husband  or  wife. 

See  1$  1005  and  2514,  subd.   12,  post. 
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TITLE  IV. 
Other  special  actions  and  rights  of  action, 

Artie]*  1.  Jndgment  creditor's  action. 

2.  Action  by  a  private  person  upon  an  official  bond. 
8.  Action  bj  a  private  person  for  a  penalty  or  torfeltacaw 
4.  Certain  actions  to  recover  damages  for  wrongs. 
6b  Miscellaneous  aciions  and  rights  of  action. 

ARTICIiB  FIRST. 

Judgment  ereditor^a  aetiofu 

8ee.  1871.  When  judgment  creditor  may  bring  action. 
1812,  To  what  county  execution  must  have  issued. 

1873.  What  property  may  be  reached. 

1874.  Interest  of  Judgment  debtor  in  land  contract  may  be  reacted. 
1876.  Id.;  how  applied. 

1876.  Injunction  may  be  Issued. 

1877.  Receiver  may  be  appointed. 

1878.  How  discovery  may  be  compelled. 

1879.  AppUcaUon  of  this  arUde;  what  property  cannot  be  reached. 

f  1871«  'WlieA  ladsrment  creditor  max  brlnar  atctloA. 

When  an  execution  against  the  property  of  a  judgment  debLor, 
Issued  out  of  a  court  of  record,  as  prescribed  in  the  next  section, 
has  been  returned  wholly  or  partly  unsatisfied,  the  judgment 
creditor  may  maintain  an  action  against  the  judgment  debtor, 
and  any  other  person,  to  compel  the  discovery  of  any  thing  in 
action,  or  other  property  belonging  to  the  judgment  debtor,  and 
of  any  money,  thing  iu  action,  or  other  property  due  to  him,  or 
held  in  trust  for  him;  to  prevent  the  transfer  thereof,  or  the 
payment  or  delivery  thereof,  to  him^  or  to  any  other  person;  and 
to  procure  satisfaction  of  the  plaintiff's  demand,  as  prescribed  in 
the  next  section  but  one.  Where  the  execution  was  issued  as 
prescribed  in  section  19d4  of  this  act,  and  a  defendant  not  sum- 
moned in  the  original  action  is  made  a  defendant  in  an  action 
brought  under  this  section,  personal  property,  owned  by  him 
jointiy  with  the  defendants  summoned  or  with  any  of  them, 
may  be  ao plied  to  the  satisfaction  of  the  plaintiff's  demand  as 
prescribed'  in  this  article. 

2  R.  S.  173,  i  88  (2  Bdm.  180).    See,  alM,  (f  217.  Y18  and  827,  ante. 

I  1872.  To  -vrliat  countx  exeeatloA  mast  hATe  Issued. 

To  entitle  the  judgment  creditor  to  maintain  an  action  as  pre- 
scribed in  the  last  section,  the  execution  niast  have  been  issued 
as  follows: 

1.  If,  at  the  time  of  the  commencement  of  the  action,  the  judg- 
ment debtor  is  a  resident  of  the  State,  to  the  sheriff  of  the  county 
where  he  resides. 

2.  If  he  is  not  then  a  resident  of  the  State,  to  the  sheriff  of 
the  county  where  he  has  an  office,  for  the  regular  transaction  of 
business  in  person;  or  if  he  has  no  such  office  within  the  State, 
to  the  sheriff  of  the  county  where  the  judgment-roll  is  filed, 
unless  the  execution  was  issued  out  of  a  court,  other  than  the 
court  in  which  the  judgment  was  rendered;  in  which  case,  it 
must  have  been  issued  to  the  sheriff  of  the  county  where  a 
transcript  of  the  judgment  is  filed. 

I  1873.  MTIiat  property  mar  be  ^eaolied. 

The  final  Judgment  in  the  action  must  direct  and  provide  for 
the  satisfaction  of  the  sum  due  to  the  plaintiff,  out  of  any  money, 
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thing  in  action,  or  other  personal  j^roperij,  belonging  to,  or  dne 
to  the  judgment  debtor,  or  held  in  trust  for  him,  which  is  dis- 
covered in  the  action;  whether  the  same  might  or  might  not 
have  been  originally  taken  by  virtue  of  an  execution. 

2  R.  S.  780,  I  89. 

S  1874.  interest  of  Jnd^ntent  debtor  in  lajid  eontraet  baat 
be  reacbed. 

The  final  judgitaent  in  the  action  must  also  direct  and  provide 
for  the  satisfaction  of  the  sum  dne  to  the  plaintifif,  out  of  the 
interest,  if  any,  of  the  judgment  debtor,  in  a  contract  for  the 
purchase  of  real  property  by  him;  either  by  selling  the  interest, 
or  by  transferring  it  to  the  judgment  creditor,  in  such  a  manner 
and  upon  such  terms,  as  the  court  deems  most  conducive  to  the 
interests  of  the  parties.  Where  the  person,  bound  to  perform  the 
contract  to  the  judgment  debtor,  is  a  defendant  in  the  action,  the 
final  judgment  may  direct  a  specific  performance  of  the  contract 
to  the  judgment  creditor,  or,  where  the  interest  in  the  contract 
is  directed  to  be  sold,  to  the  purchaser. 

1  R.  8.  744.  I  5  (1  Edm.  60G).  am*d.     See  |  1253. 

S  1876.  Id. I* bow  applied. 

In  a  case  specified  in  the  last  section,  the  value  of  the  interest 
of  the  judgment  debtor  holding  the  contract  must  be  ascertained, 
under  the  direction  of  the  court;  and  so  much  thereof  as  is  neces* 
sary  must  be  applied  to  the  payment  of  the  sum  due  to  the  plain- 
tiif,  and  the  residue,  if  any,  to  the  benefit  of  the  judgment  debtor. 

Id.,  i  6. 

i  1870.  lajunetloa  mar  be  Issued. 

A  temporary  injunction,  restraining  the  transfer  to  any  person, 
or  the  payment  or  delivery  to  the  judgment  debtor,  of  any  money, 
thing  in  action,  or  other  property  or  interest,  which  may,  by  th« 
provisions  of  this  article,  be  applied  to  the  satisfaction  of  the 
sum  due  to  the  plaintiff,  may  be  granted  in  the  action.  The 
injunction,  and  the  proceedings  before  and  after  it  is  granted, 
are  governed  by  the  provisions  of  article  first  of  title  second  of 
chapter  seventh  of  this  act;  for  which  purpose,  the  injunction  is 
deemed  to  be  one  of  those  specified  in  section  603  of  this  act. 

2  R.  8.  174,  i  89. 

I  1877.  ReeelTer  naar  be  appointed. 

The  court  may,  by  an  order,  or  by  the  interlocutory  or  final 
judgment  in  the  action,  appoint  a  receiver  of  any  or  all  of  the 

Sroperty  of  the  judgment  debtor;  and  may  direct  the  Judgment 
ebtor,  or  any  other  defendant  in  the  action,  to  convey  or  deliver 
to  the  receiver,  as  justice  requires,  any  property,  real  or  personal, 
book,  voucher,  or  other  paper,  or  to  execute  any  instrument, 
which  it  deems  necessary,  for  i)erfecting  or  assuring  the  receiver's 
title  or  possession. 
Bee  §S  714-716  and  718,  ante. 

S  1878.  How  dlseoTerr  aaax  be  eonapelled. 

A  discovery  may  be  compelled  in  an  action,  brought  as  pre- 
scribed in  this  article,  by  directing  the  person,  required  to  make 
it,  to  appear  before  the  court,  or  a  referee  appointed  by  it,  and 
to  be  examined  under  oath,  concerning  the  matters  pertaining  to 
the  discovery.    But  this  rcction  does  not  affect  the  right  of  tht 
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plaintiff,  to  cause  the  depoiition  ot  a  defendant  to  be  taken,  as 
prescribed  in  article  first  of  title  third  of  chapter  ninth  of  this  act. 

i  1878.  ApplloatloA  of  tkil«  «rtlele|  wk«t  propertr  e«mmet 
be   iPoaeHcA. 

This  article  does  not  apply  to  a  case,  where  a  judgment  debtor 
is  a  corporation,  created  by  or  under  the  laws  of  the  State.  Nor 
does  it  authorise  the  discovery  or  seizure  of,  or  other  interference 
with,  any  property,  which  is  expressly  exempted  by  law  from 
levy  and  sale,  by  virtue  of  an  execution;  or  any  money,  thing  in 
action,  or  other  property,  held  in  trust  for  a  judgment  debtor, 
where  the  trust  has  oeen  created  by,  or  the  fund  so  held  in  trust 
has  proceeded  from,  a  person  other  than  the  judgment  debtor; 
or  the  earnings  of  the  judgment  debtor  for  his  personal  services, 
rendered  within  sixty  days  next  before  the  commencement  of  the 
flctioD,  where  It  is  made  to  appear,  by  hia  oath  or  otherwise,  that 
those  earnings  are  necessary  for  tlk»  uae  of  a  family,  whoUy  or 
partly  supported  by  his  labor. 

L.  1870.  eh.  161.  |  S,  rabd.  1  (7  Bdm.  ««1);  i»  B-  8.  <9TC.  eb.  1,  M  18  sad  M 
d  Edm.  180).    See  Ge.  Pz«c.,  i  287.  -.  •  f« 
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ARTICLES   8BCOND. 

Action  by  a  private  person  upon  an  official  bond, 

B%e,  1880.  Application  for  letTO  to  sue  ■herlff's  bond;  proof  nQvlrad. 

1881.  Order  granting  leave;   action   therenpon. 

1882.  SnccesalTe  actfons. 

1888.  Indorsement  upoo  execution. 

1884.  Oollection  of  execution;  wlien  a  defence  to  MbMon«nt  aetloB. 

1886.  When  claimanU  entiUed  to  ratable  dUtrlbuUon. 

1886.  Action  upon  a  aarrogate's  bond. 

1887.  Action  upon  a  county  treasurer's  bond. 

1888.  Actions  upon  official  bonds  of  otber  officers. 

1889.  Actions,  etc.,  under  the  last  three  aecttons    regulated. 

1880.  BeceiTers,  etc.,  deemed  public  officers. 

1881.  Demand  of  money;  when  necessary  before  application. 

1882.  Application  may  be  made  ex  parte. 

1  1880.  [Am'd,  1886.]  AppUcattlon  for  Ica^e  to  ave  mh»rUPm 
bo  Ad  9  proof  required. 

Where  a  sheriff  is  liable  for  the  escape  of  a  prisoner  committed 
to  his  custody,  or  is  guilty  of  any  other  actionable  default  or 
misconduct  in  his  office,  the  person  injured  thereby  may  apply 
to  the  supreme  court,  for  leave  to  prosecute  the  sheriff's  official 
bond.  The  application  must  be  accompanied  with  proof,  by  affi- 
davit, of  the  default  or  misconduct  complained  of,  and  that  Batis- 
faction  of  the  same  has  not  been  received;  and  with  a  certified 
copy  of  the  official  bond. 

2  R.  S.  476,  IS  1  and  2  (2  Bdm.  488);  L.  1886,  ch.  946. 

I  1881.  Order  vrantlnff  leatvei  action  tkiere«poii. 

Upon  such  an  application,  the  court  must  grant  an  order,  per- 
mitting the  applicant  to  maintain  an  action  upon  the  bond.  The 
action  must  be  brought,  in  the  court  which  granted  the  order, 
by  the  applicant  as  plaintiff;  and  it  may  be  maintained,  as  if 
the  applicant  was  the  obligee  named  in  the  bond,  except  as  other- 
wise expressly  prescribed  in  this  article. 

Id.,  I  8.    See,  also,  1  R.  S.  878,  i  67  (1  Bdm.  861). 

S  1882.  [Am'd,  1896.]    Sacce««lTe  actions. 

The  same,  or  any  other  applicant,  may,  in  like  manner,  either 
before  or  after  judgment  in  the  first  action,  obtain  an  order,  per- 
mittif(g  him  to  maintain  another  action,  in  the  same  court,  upon 
the  same  bond,  for  another  default  or  misconduct.  Any  number 
of  such  orders  may  be  successively  made;  and  neither  of  the 
actions  authorized  thereby  is  affected  by  the  pendency  of,  or  the 
recovery  of  judgment  in,  any  other,  except  as  otherwise  expressly 
prescribed  in  this  article. 

Id.,  if  6,  6,  7  and  8,  am'd  and  consolidated;  L.  1886,  ch.  946.  Bee  |  1886, 
post. 

I  1888.  Indorsement  upon  ezecatiou. 

Where  an  execution  is  issued  upon  a  judgment,  recovered 
against  the  sheriff  and  any  of  his  sureties,  in  an  action,  brought 
pursuant  to  the  last  four  sections,  the  plaintiff's  attorney  must 
mdorse  thereon  a  direction  to  collect  the  same,  in  the  first  place, 
out  of  the  property  of  the  sheriff,  and,  if  sufficient  property  of 
the  sheriff  cannot  be  found,  then  to  collect  the  deficiency  out  of 
the  property  of  the  surety  or  sureties. 

Id.,  I  16. 
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1  1884.  Coll^otten  of  «x««vtlom|  wk«»  a  A«f«iic«  to  awl^ 
so««ent  aeiloa. 

It  is  a  defence  by  a  suret7f  against  whom  an  action  is  broaght 
npon  a  sberifiTs  official  bond,  that  he,  or  any  other  surety  or 
sureties,  haTe  been  or  will  be  compelled,  for  want  of  sufficient 
property  of  the  sheriff,  to  pay,  upon  one  or  more  judgments 
recovered  against  him  or  them,  upon  the  same  bond,  an  aggregate 
amount,  exclusive  of  costs,  officers'  fees,  and  expenses,  equal  to 
the  sum  for  which  the  defendant  is  liable,  by  reason  of  the  bond. 
It  is  a  partial  defence,  that  the  difference  between  the  agfrregate 
amonnt,  so  paid,  or  to  be  paid,  and  the  sum  for  whidi  the  defend- 
ant is  thus  liable,  is  less  than  the  amount  of  the  plaintiff's 
demand. 

2  B.  8.  478,  M  12,  IS  and  14. 

I  1885.  Wlie»  ol«lai«»ts  eatitled  to  Mtftblo  Aistributiom. 

If  the  aggregate  amount  of  the  liabilities,  which  might  be  recoT- 
ered  by  actions  upon  the  sheriff's  official  bond,  as  prescribed  in 
this  article,  exceeds  the  sum  for  which  the  sureties  are  liable, 
the  court  must,  upon  the  application  of  a  person  who  has  ob- 
tained leave  to  prosecute  the  bond,  made  upon  notice  to  the  plain- 
tiff's attorney,  in  each  action  then  pending  upon  the  sheriff's 
official  bond,  and  in  each  uncollected  iudgment  recovered  there- 
upon, direct  and  provide  for  the  distribution  of  the  money,  col- 
lected out  of  the  property  of  the  sureties,  among  the  persons  in 
favor  of  whom  the  Ikbilities  have  accrued,  in  proportion  to  the 
amount  which  each  one  is  entitled  to  recover;  to  be  ascertained 
^  a  reference,  or  in  such  other  manner  as  the  court  directs. 
For  the  purposes  of  the  motion  an  order  may  be  made  by  a  judge, 
forbidding  the  payment  to  the  plaintiff  in  any  action,  of  the  sum 
collected  or  to  be  colleoted  by  virtue  of  a  judgment  therein.  But 
this  section  does  not  authorize  the  court  to  compel  a  plaintiff  to 
refund  any  money,  collected  and  received  by  him,  in  good  faith, 
befcMre  service  of  notice  of  such  an  order. 

Id.,  if  17  and  16. 

I  1886.  Aotion  «poi&  at  ■vrroaratte's  bond. 

Where  a  surrogate,  or  an  officer  acting  as  surrogate,  is  guilty 
of  any  actionable  default  or  misconduct  in  his  office,  the  person 
injured  thereby  may  apply  for  leave  to  prosecute  the  delinquent's 
official  bond. 

Id.,  H  19  and  20.    See  L.  1858,  ch.  218  (8  Edm.  840). 

I  1887«  Action  upon  at  eonnty  treasurer's  bomdU 

Where  a  certified  copy  of  the  order  or  judgment  of  a  court, 
directing  a  county  treasurer  to  pay  or  deliver  to  one  or  mate 
persons  designated  therein  any  money,  stocks,  securities,  or  other 
investments  held  by  him,  subject  to  the  direction  of  that  court, 
is  served  upon  the  county  treasurer,  if  he  fails  to  obey  the  direc- 
tion, the  person  injured  thereby  may  apply  for  leave  to  prosecute 
his  official  bond.  Service  upon  a  county  treasurer,  as  required 
by  this  section,  may  be  made  personally,  or  by  leaving  the  paper, 
either  at  his  office,  during  his  absence  therefrom«  with  a  person 
of  suitable  age  and  discretion,  having  charge  of  the  office,  or  at 
his  residence,  or  his  last  residence  within  the  county,  with  a 
person  of  suitable  age  and  discretion. 

Am  L.  1874,  eh.  524,  V  1  «»<  >  (9  >dm-  MO)- 
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I  1988.  Aetlem*  vyern  oAeflftl  l^ottd*  of  etlt^v  eflieem. 

Where  a  public  oflScer  is  required  to  give  an  official  bond  to 
tlie  people,  and  special  proyieion  is  not  made  by  law  for  the 
prosecution  of  the  bond,  by  or  for  the  benefit  of  a  person  who 
has  sustained,  by  his  default,  delinqnency  or  misconduct,  an 
injury,  for  which  the  sureties  upon  the  bond  are  liable,  such  a 
person  may  apply  for  leave  to  prosecute  the  delinqaent's  official 
Dond. 

See  L.  1874,  eta.  534,  U  1  and  2  (9  Bdm.  906);  R.  8.,  If  21-27. 

I  1M80.  A«tIon%  ete^  under  the  last  tbree  aectloi&s  res«i- 
Iftted. 

Sections  1880  to  1885  of  this  act,  both  inchisiye,  goyera  an 
application,  made  as  prescribed  in  either  of  the  last  three  sections* 
and  each  action  brought  pursuant  to  an  order  made  thereupon, 
aa  if  the  delinqoeat  officer  and  his  sureties  were  named  therein 
instead  of  the  sheriff  and  his  sureties. 

S  18fN>.  Reeelrers,  ete.»  deejnaed  pvblle  oflleera. 

A  receiver,  an  assignee  of  an  insolvent  debtor,  or.  a  tmstee  or 
other  officer,  appointed  by  a  court  or  a  jndge,  ia  a  public  officer, 
within  the  meaning  of  the  last  section  but  one;  Nit  where  he 
was  appointed  by  or  pursuant  to  the  order  of  a  court,  or  in  a 
special  proceeding  speafied  in  title  twelfth  of  chaiyter  seventeenth 
of  this  act,  the  apnUcation  for  leave  to  prosecute  his  official  bond 
must  be  made  to  tne  court  by  which,  or  pursuant  to  whose  ordef, 
he  was  appointed,  or  in  which  the  judgment  was  rendered,  as 
the  case  may  be.  An  action,  brought  as  prescribed  in  this  section, 
must  be  brought  in  the  court  to  which  application  it  made  for 
leave  to  bring  it. 

I  1801.  DenftaAd  of  moaey;  whem  meeeae»rir  before  appU- 
«atio#. 

Where  the  default,  by  reason  of  which  an  amplication  for  leave 
to  prosecute  an  official  bond  is  made,  as  prescribed  In  this  article, 
consists  of  the  non-payment  of  money,  and  special  provision  ia 
not  otherwise  made  by  law,  the  applicant  mast  proye  a  demand 
of  the  money  from  the  officer,  or  that  a  demand  cannot  be  made, 
with  due  diligence.  But  such  proof  Is  not  necessary  where  the. 
applicant  has  recovered  a  judgment  against  the  officer. 

I  1892.  Applieatlon  max  be  made  ex  parte. 

An  application  for  leave  to  prosecute  an  official  bond,  as  pret^ 
scribed  in  this  article,  may  be  made  without  notice;  bu^  in  that 
aase  the  officer,  or  either  of  his  sureties,  may  apply,  upon  notice, 
to  vacate  an  order  permitting  the  applicant  to  maintain  an  action, 
npon  any  ground,  sjiowing  that  it  ought  not  to  have  been  grantedj 
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ARTICLK  .THIRD 

Action  hy  a  private  person  for  a  penalty  (yr  forfeihiir^ 

Am.  1808.  AtttiM  bj  pctmm  flpedally  agyrterad. 
18^.  Action  b7  eaunoo  loforiii«r. 
VM.  14.;  service  of  ■ummons. 

J?SS-  l^v   '^^®"  °®^  barred  by  a  colluglre  recorery. 

18d7.  Indorsetn^ot  Upon  Bummong.  ^ 

1886.  When  part  of  a  penalty  may  be  recovered. 

1  1893.  Action  by  person  speclallr  nvvrteTed. 

Where  a  penalty  or  forfeiture  is  given  by  a  statute,  to  a  person 
afirgrieyed  by  the  act  or  omission  of  another,  the  person  to  whom 
it  IS  given  may,  if  it  is  pecuniary,  maintain  an  action  to  recover 
the  amount  thereof;  or,  if  It  consists  of  the  forfeiture  of  a  chattel 
be  may  mamtoin  an  action  to  recover  the  chattel,  or  its  value 
or  other  damages,  as  the  case  requires.  ' 

2  B.  8.  480,  f  1  (2  Edm.  602),  am'd. 

S  1894.  Action  by  conftmou  Informer. 

Where  a  penalty  or  forfeiture  is  given,  by  a  statute,  to  any 
person  who  sues  therefor,  an  action  to  recover  it  may  be  main- 
tained by  any  person  in  his  own  name;  but  the  action  cannot  be 
compromised  or  settled  without  the  leave  of  the  court  in  which 
it  is  brought. 

Id..  §1  6  and  6.    See  |  387,  ante. 

i  1896.  Id.)  scrTlce  of  anmrnon*. 

The  summons  in  an  action,  brought  as  prescribed  in  the  last 
section,  can  be  served  only  by  an  officer  authorized  by  law  to 
collect  an  execution,  issued  out  of  the  same  court.  The  sum- 
mons, when  issued,  cannot  be  countermanded  by  the  plaintiff 
before  the  service  thereof;  and,  immediately  after  it  has  been 
served,  the  officer  who  served  it  must  file  it.  with  his  certificate 
of  service,  in  the  office  of  the  clerk,  or  deliver  it,  with  a  like 
certificate,  to  the  magistrate  by  whom  ft  was  issued,  as  the  case 
requires. 

Id.,  part  of  I  6. 

i  1896.  Id. I  ivhen  not  batrred  by  at  eollnslTC  recOT^err- 

In  an  action  to  recover  a  penalty  or  forfeiture,  given  by  a 
statute,  brought  by  any  person,  other  than  the  person  aggrieved, 
or  a  public  officer,  the  plaintiff  may  recover,  notwithstanding  the 
recovery  of  a  judgment,  for  or  against  the  defemdant,  in  an  action 
brought  therefor  by  another  person,  If  he  establishes  that  the^ 
former  judgment  was  recovered  coUusively  and  fraudulently. 
Id.,  9  u. 

I  1897.  Indorsement  npon  summons. 

In  an  action  to  recover  a  penalty  or  forfeiture,  given  by  a  stat- 
ute, if  a  copy  of  the  complaint  is  not  delivered  to  the  defendant 
with  a  copy  of  the  summons,  a  general  reference  to  the  statute 
must  be  indorsed  upon  the  copy  of  the  summons  so  delivered,  in 
the  following  form:  "According  to  the  provisions  of,"  etc.;  adding 
such  a  description  of  the  statute,  as  will  identify  it  with  con- 
venient certainty,  and  also  specifying  the  section,  if  penalties  or 
forfeitures  are  given,  in  different,  sections  thereof,  for  different 
acts  or  omissiooA 

14..  I  7. 
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I  188S.  "Wlten  part  of  a  pcmalty  max  be  re«OTered. 

Where  a  tUtute  giTes  a  pecuniary  penalty  or  forfeiture,  Dot 
exceeding  a  specified  Bom,  an  action  may  be  maintained  to  recoTer 
the  sum  specified;  snd  the  court,  jnry,  or  referee,  by  which  or 
by  whom  the  issues  of  fact  are  tried,  or,  where  judgment  is  taken 
by  default  for  failure  to  appear  or  plead,  the  damages  are  ascer- 
tained, may  award  to  the  piaintifP  the  whole  sum.  or  such  a  p«,ct 
thereof,  as  he  or  it  deems  proportionate  to  the  offence. 

a  B.  S.  4M,  f  16,  amU 
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article:  fourth. 

Certain  actions  to  recover  damages  for  wrongs. 

Sec.  1899.  Clyil  and  criminal  prosecutions  not  merged. 

1900.  Action   for  suing,   etc.,    in   name   of   another.    Made  also  a  misde- 

meanor. 

1901.  Treble  and  other  increased  damages  to  be  recovered. 

1902.  Action  for  cauKing  death  by  negligence,  etc. 

1903.  Id.;  for  whoee  benettt. 

1904.  Id. ;  amount  of  recovery. 

1905.  Next  of  kin  defined. 

1906.  Action  for  slander  of  a  woman. 

1907.  When  action  for  libel  cannot  be  maintained. 

1908.  The  last  section  qualified. 

9  1890.  CItII  and  crimlnati  prosecnttoiis  not  merged. 

Where  the  yiolation  of  a  right  admits  of  a  civil  and  also  of  a 
criminal  prosecution,  the  one  is  not  merged  in  the  other. 
Co.  Proc.,  i  7. 

8  1900.  Action  for  salnv,  etc.»  in  name  of  another. 
Made  also   a   misdemeanor. 

If  a  person,  yexatiously  or  okaliciously,  in  the  name  of  another 
but  without  the  latter's  consent,  or  iu  the  name  of  an  unknown 
person,  commences  or  continues,  or  causes  to  be  commenced  or 
continued,  an  action  or  special  proceeding,  in  a  court,  of  record, 
or  not  or  record,  or  a  special  proceeding  before  a  judge  or  a 
justice  of  the  peace;  or  takes,  or  causes  to  be  taken,  any  proceed- 
ing, in  the  course  of  an  action  or  special  proceeding  in  such  a 
court,  or  before  such  an  officer,  either  before  or  after  judgment 
or  other  final  determination;  an  action,  to  recover  damages  there- 
for, may  be  maintained  against  him,  by  the  adverse  party  to  the 
action  or  special  proceeding;  and  a  like  action  may  be  maintained 
by  the  person,  if  any,  whose  name  was  thus  used.  He  is  also 
guilty  of  a  misdemeanor,  punishable  by  imprisonment,  not  exceed- 
ing six  months. 

2  R.  S.  550,  I   1    (2  Edm.  571).    Sec  Penal  Code,  |   158. 

8  1901.  Treble  and  other  increased  damages  to  be  re« 
eovered. 

In  an  action,  brought  by  the  adverse  party,  as  prescribed  in 
the  last  section,  the  plaintiff,  if  he  recovers  final  judgment,  is 
entitled  to  recover  treble  damages.  In  an  action,  brought  by  the 
person  whose  name  was  used,  as  prescribed  in  the  last  section, 
the  plaintiff  is  entitled  to  recover  his  actual  damages,  and  two 
hundred  and  fifty  dollars  in  addition  thereto. 

Id.,  part  of  I  1.    See,  alsot  If  1020  and  1184.  ante. 

8  1002.  [Am'd,  1009.]  Action  for  canslns  death  by 
neBligrencey  et  eetera. 

The  executor  or  administrator  of  a  decedent  who  has  left  him 
or  her  surviving  a  husband,  wife,  or  next  of  kin,  may  maintain 
an  action  to  recover  damages  for  a  wrongful  act.  neglect  or  de- 
fault, by  which  the  decedent's  death  was  caused,  against  a 
natural  person  who,  or  a  corporation  which,  would  have  been 
liable  to  an  action  in  favor  of  the  decedent  by  reason  thereof 
if  death  had  not  ensued.  Such  an  action  must  be  commenced 
within  two  years  after  the  decedent's  death.  When  the  husband, 
wife  or  next  of  kin  do  not  participate  in  the  estate  of  decedent, 
under  a  will  appointing  an  executor,  other  than  such  husband, 
wife  or  next  of  kin,  who  refuses  to  bring  such  action,  then  such 
husband,  wife  or  next  of  kin  shall  be  entitled  to  have  an  adminia- 
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trator  appointed  for  the  porpose  of  prosecuting  such  action  for 
tJieir  benefit. 

L.  1847.  cb.  450,  |  1  (4  Edm.  520).  ami  a  |X)rtion  of  |  2  as  amM  by 
L.  1849,  ch.  256  and  by  L.  1870.  cb.  78  (7  Edm.  691).  Am'd  by  L.  1909, 
ch.   221.    In  elTcct  Sept.   1,    1009.    See   f   384. 

§  1003.   [Am'd,    1004.]      Id.|    for   whoiie   benefit. 

The  damaKes  recovered  in  an  action,  brought  as  prescribed  in 
the  last  section,  are  exclusively  for  the  benetit  of  the  decedent's 
husband  or  wife,  and  next  of  kin;  and,  when  they  are  collected, 
they  must  be  distributed  by  tht  plaintiff,  as  if  they  were  unbe- 
queathed  assets,  left  in  his  hands,  after  E>ayment  of  all  debts,  and 
expenses  of  administration.  But  the  plaintiff  may  deduct  there- 
from the  expenses  of  the  action,  the  reasonable  fmieral  expenses 
of  the  decedent  and  his  commissions  upon  the  residue;  which 
must  be  allowed  by  the  surrogate,  upon  notice,  given  in  such  a 
manner  and  to  such  persons,  as  the  surrogate  deems  proper. 

L.  1847.  cb.  450,  {  2,  aa  am'd  by  L.  1S49  and  1870;  L.  •  1904,  cb.  515. 
In   effect   Sept.   1,    1904. 

8  10O4.   [Aiii*d,  1806.]      Id.)  amovnt   of   recoverx- 

The  damages  awarded  to  the  plaintiff  may  be  such  a  sum  as  the 
jury  upon  a  writ  of  inquiry,  or  upon  a  trial,  or,  where  issues  of  fact 
are  tried  without  a  jury,  the  court  or  the  referee^  deems  to  be  a 
fair  and  just  compensation  for  the  pecuniary  injuries,  resulting 
from  the  decedent's  death,  to  the  person. or  persons,  for  whose 
benefit  the  action  is  brought.  When  final  judgment  for  the  plain- 
tilT  is  rendered,  the  clerk  must  add  to  the  sum  so  awarded,  interest 
thereupon  from  the  decedent's  death,  and  include  it  in  the  judg- 
ment. The  inquisition,  verdict,  report  or  decision,  may  specify 
the  day  from  w^hich  interest  is  to  be  computed;  if  it  omits  so  to 
do,  the  day  may  be  determined  by  the  clerk,  upon  affidavits. 

Id.,  remainder  of  |  2,  am'd  by  L.  1849.  ch.  256;  L.  1870,  ch.  78  (7  Earn. 
591 )  ;   L.    1805,   ch.    946. 

ft  1&06.  Next  of  kin   defined. 

The  term,  *'  next  of  kin,"  as  used  in  the  foregoing  section,  has 
the  meaning  specified  in  section  1870  of  this  act. 
See  8  1870,  ante. 

§  1006.  Action   for  slander  of  a  ivon&nn. 

In  an  action  of  slander,  brought  by  a  woman,  for  words  im- 
puting unchastity  to  her,  it  is  not  necessary  to  allege  or  prove 
special  damages.  If  the  plaintiff  is  married,  the  damages  recov- 
ered are  her  separate  property. 

L.    1871,   ch.   219,    8    1    (9  E<lm.   67).    See  {   450.   Mt€. 

§  1007>  When  action   for   libel   cannot  be   maintained. 

An  action,  civil  or  criminal,  cannot  be  maintained  against  a  re- 
porter, editor,  puWisher,  or  proprietor  of  a  newspaper,  for  the 
publication  therein  of  a  fair  and  true  report  of  any  judicial,  legis- 
lative, or  other  public  and  otficial  proceedings,  without  proving 
actual  malice  in  making  the  report. 

L.   1^4.  ch.   130,  if  1  and  2   (5  Kdm.   160). 

§   1908.  The    last   section   qnallfied. 

The  lust  section  d<»es  not  apply  to  a  libel,  contained  in  the 
heading  of  the  report;  ur  in  any  other  matter,  added  by  any  per- 
son concerned  in-  the  publication:  or  in  the  report  of  any  thing 
said  or  done,  at  the  time  and  place  of  the  public  and  offlgii^l 
proceedings,  which  was  not  a  part  thereof. 

Id, 
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Miscellaneous  actions  and  rights  of  actum. 

6ec«  1909.  When    transferee    of    claim    or    demand    may    sue.     Blsbta    of   de» 
fendant,  etc.  • 

1910.  Wbat  clalma  or  demands  may  he  tranaf erred. 

1911.  Id. ;  cause  of  action  for  usury. 

1912.  Judgment,   wben  assignable. 
1918.  Action   npon  judgment  regulated. 

1914.  Ancillary   action  for  discovery  abolished. 

1915.  Action  upon  a  penal  bond. 

1916.  Action  by  snrety  or  trustee  to  recoyer  costs,  etc. 

1917.  Action  upon  lost  negotiable  paper. 

1918.  The  last  section  qualified. 

M  190»-191<K  [Repealed  by  L.  1909,  ch.  45.  See  GoDBolidated 
Laws,  tit.  Personal  Property  Law,  §41.] 

f  1911.  [Repealed  by  Lr.  1909,  ch.  25.  See  Consolidated  Laws, 
tit.  General  Business  Law,  §  375.] 

f  1912.  [Repealed  by  L.  1909,  ch.  45.  See  Consolidated  Laws, 
tit  Personal  Property  Law,  §  41.] 

§  1918.  [Am*d»  1890.]     Action  upon  Judgment  rearnlated. 

Except  In  a  case  where  it  is  otherwise  specially  prescribed  in 
this  actt  an  action  upon  a  judgment  for  a  sum  of  money,  rendered 
in  a  court  of  record  of  the  State,  cannot  be  maintained,  between 
the  ori^al  parties  to  the  judgment,  unless,  either 

1.  Ten  years  have  elapsed  since  the  docketing  of  such  judg- 
ment: or, 

2.  It  was  rendered  against  the  defendant  by  default,  for  want 
of  an  appearance  or  pleading,  and  the  summons  was  served  upon 
him,  otherwise  than  .personally ;  or 

3.  The  court  in  which  the  action  is  brouj?ht  has  previously 
made  ibld.  order,  granting  leave  to  bring  it.  Notice  of  the  appli- 
cation for  such  an  order  must  be  given  to  the  adverse  party,  or 
the  person  proposed  to  be  made  the  adverse  party,  personally, 
unless  it  satisfactorily  app^rs  to  the  court,  that  personal  notice 
cannot  be  given,  with  due  diligence;  in  which  case,  notice  may  be 
given  in  such  a  manner  as  the  court  directs. 

Ck).  Proc.,  §  71.  U  1896,  cb.  568.  In  effect  Sept.  1,  1896.  See,  also. 
I  3154,   post. 

I  1914*   AneflllAry  ftctlon  for  discovery  abolisked. 

An  action  cannot  be  maintained,  to  obtain  a  discovery  under 
oath,  in  aid  of  the  prosecution  or  defence  of  another  action. 
Id.,  {  889,  am'd. 

f  1916.  Action  upon  a  penal  bond. 

A  bond  in  a  penal  sum,  executed  within  or  without  the  State, 
and  containing  a  condition  to  the  effect,  that  it  is  to  be  void,  upon 
performance  of  any  act,  has  the  same  effect,  for  the  purpose  of 
maintaining  an  action  or  special  proceeding,  or  two  or  more  sue- 
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cessive  actions  or  npecial  proceedings  thereupon,  as  if  it  con- 
tained a  covenant  to  pay  the  sum,  or  to  perform  the  act  specified 
in  the  condition  thereof.  But  the  damages  to  be  recovered  for  a 
breach,  or  successive  breadies,  of  the  condition,  cannot,  in  the 
aggregate,  exceed  the  penal  sum.  except  where  the  condition  is  for 
the  pavment  of  money:  in  which  case,  they  cannot  exceed  the 
penal  sum,  with  interest  thereupon,  from  the  time  whru  the  de- 
fendant made  default  in  the  performance  of  the  condition. 

See  2  R.  S.  353,  |S  12  ami  13  (2  Edm.  364);  also  2  R.  S.  378.  379  (2 
Edm.    392,   394). 

• 

S  1910.  Action  by  mnrety  or  trvatee  to  recover  oofltn,  etc. 

A  surety,  including  a  drawer  or  indorser,  may  recover,  in  an  ac- 
tion against  his  principal;  and  an  executor,  administrator,  or 
other  trustee,  may,  where  the  trust  estate  is  insufficient  to  re- 
imburse him,  recover,  in  an  action  against  the  beneficiary  whom 
he  represents;  his  reasonable  costs  and  other  expenses,  incurred 
necessarily  and  in  good  faith,  in  the  prosecution  or  defence,  by 
the  express  or  implied  consent  of  the  principal  or  beneficiary, 
of  an  action  or  special  proceeding,  relating  to  the  demand 
secured,  or  to  the  trust  estate,  as  the  case  requires.  This  section 
does  not  affect  any  special  agreement  relating  to  those  costs  and 
expenses. 
L.   1858,   ch.   814,   {  3    (4  Edm.   483). 

S  1017.  Action  npon  lout  Aearotlable  paper* 

Where  it  appears,  upon  the  trial  of  an  action,  that  a  negoti- 
able promissory  note  or  bill  of  exchange,  upon  which  the  action, 
or  a  counterclaim  interposed  in  the  action,  is  founded,  was 
lost,  while  it  belonged  to  the  party  claiming  the  amount  due 
thereupon,  he  may  prove  the  contents  thereof,  by  parol  or 
other  secondary  evidence,  and  may  recover  or  set  off  the  amount 
due  thereupon,  as  if  it  was  produced.  But  for  that  purpose, 
he  must  give  to  the  adverse  party  a  written  undertaking,  in 
a  sum  fixed  by  the  judge  or  the  referee,  not  less  than  twice  the 
amount  of  the  note  or  bill,  with  at  least  two  sureties,  approved 
by  the  judge  or  the  referee,  to  the  effect,  that  he  will  indemnify 
the  adverse  party,  his  heirs  and  personal  representatives,  against 
any  claim  by  any  other  person,  on  account  of  the  note  or  bill,  and 
against  all  costs  and  expenses,  by  reason  of  such  a  claim. 

2  R.   S.   406.   IS   75   and  7G   (2  Edm.   423). 

i  1018.  The  luHt  section  qnallfled. 

But  where  an  action  is  prosecuted  or  defended  by  the  people 
of  the  State,  or  by  a  public  officer  in  their  behalf,  the  people, 
or  the  public  officer,  may  prove  the  contents  of  a  lost  note  or 
bill  of  exchange,  by  parol  or  other  secondary  evidence,  and  may 
recover  or  set  off  the  amount  due  thereupon,  without  giving  any 
spcunty  to  the  adverse  party. 

See  L.  1855,  cb.  85;  3  R.  S.,  Gtb  ed.  772  (4  Edm.  645). 

478 


e,  16,  t.  5,  a.  1  AGAlXST  ASSOCIATIONS.  tl  I9l9 


TITIiE  V. 

Other  actions  by  or  eLgsdnttt  particular  iMurties. 

Article  1.  Action  by  or  against  an   nnincorporated  association. 

2.  Action  by  or  agalnsst  certain  county,    town,   and  municipal  olllcera. 

3.  Actions,  and  rights  of  action,  against  and  between  joint  debtors. 

article:  first. 

Action  hy  or  against  an  unincorporated  association. 

Sec.  1019.  Actions,  etc..  by  or  against  associations  of  seren  or  mofe  persons. 
1919a.  How    personal    service   of   smnmons   made   upon    certain   nnlneop- 

porated  associations. 
1920.  Proceedings  In  case  of  death,  etc. 

1021.  RfTect  of  judgment;   execatlon  thereupon. 

1022.  Subttequent  action  against  meral>ers. 

1923.  This  article  permissive;   effectiveness  upon   statute  of  limitations. 

1924.  When   objection   of  misnomer,    etc.,   of   parties   not   available. 

I  1919.  [Am'd,  1900.]  Action*,  etc.,  by  or  aaralAst  aniiO- 
clattlous    of  seven   or  naore   persons. 

An  action  or  special  proceeding  may  be  maintained,  by  the 
president  or  treasurer  of  an  nnincorporated  association,  consist- 
ing of  seven  or  more  persons,  to  recover  any  property,  or  upon 
any  cause  of  action,  for  or  upon  which  all  the  associates  may 
maintain  such  an  action  or  special  proceeding,  by  reason  of  their 
interest  or  ownership  therein,  either  jointly  or  in  common.  An 
action  may  likewise  be  maintained  by  such  president  or  treas- 
urer to  recover  from  one  or  more  members  of  such  association 
his  or  their  proportionate  share  of  any  moneys  lawfully  ex- 
pended by   such   association   for  the   benefit  of  such  associates, 
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or  to  enforce  any  lawful  claim  of  such  association  against  such 
member  or  members.  An  action  or  special  proceeding  may  be 
maintained,  against  the  president  or  treasurer  of  such  an  asso- 
ciation, to  recover  any  property,  or  upon  any  cause  of  action, 
for  or  upon  which  the  plaintiff  may  maintain  such  an  action  or 
special  proceeding,  against  all  the  associates,  by  reason  of  their 
interest  or  ownership,  or  claim  of  ownership  therein,  either 
jointly  or  in  common,  or  their  liability  therefor,  either  jointly  or 
severally.  Any  partnership,  or  other  company  of  persons,  which 
has  a  president  or  treasurer,  is  deemed  an  association  within  the 
meaning  of  this  section. 

L.  1849.  ch.  858.  |  1;  8  B.  8.,  5th  ed..  777  (4  Edm.  660);  L.  1851. 
€h.  455;  3  R.  S.,  5Ui  ed..  778  (4  Edm.  652).  See  |  44S,  ante,  h,  1900,  ch. 
184.    In  effect  Sept.   1,   1900. 

9  1020.  Proceedlnvii  In  ca«e  of  death,  etc. 

The  death  or  legal  incapacity  of  a  member  of  the  association 
does  not  affect  an  action  or  special  proceeding,  brought  as  pre- 
scribed in  the  la.st  section.  If  the  officer,  by  or  against  whom 
it  is  brought,  dies,  is  removed,  resigns,  or  becomes  otherwise 
incapacitated,  during  the  pendency  thereof,  the  court  must  make 
an  order,  directing  it  to  be  continued  by  or  against  his  successor 
in  office,  or  any  other  officer,  by  or  against  whom  it  might  have 
been  originally  commenced. 

Id.,  I  2. 

9  1021.   [Am'dy    1808.]       Blleet    of    ludarmenti     execvtlon 

In  such  an  action,  the  ofWcer  against  whom  it  Is  brought  can- 
not be  arrested;  and  a  jndgment  against  him  does  not  authorisse 
%n  execution  to  be  issued  against  his  property,  or  his  person; 
nor  does  the  docketing  thereof  Mud  his  real  property,  or  chattels 
real.  Where  such  a  judgment  is  for  a  sum  of  money,  an  execu- 
tion issued  thereupon  must  require  the  sheriff  to  satisfy  the 
game,  out  of  any  personal  or  real  property  belonging  to  the 
association,  or  owned,  jointly  or  in  common,  by  all  the  members 
thereof. 

L.  1849,  ch.  258,  §  1.  See  ff  3  and  1.  L.  1898,  ch.  293.  In  eff«ct  Oct« 
iU   1898. 
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f  1922.  Sabseanent    actloit    aarainat    members. 

Where  an  action  has  "boen  broiipht  a^iust  an  oflBcer,  or  a 
eoiintorclaim  has  been  made,  in  an  action  brought  by  an  officer, 
av  prescribed  in  the  last  three  sections,  another  action,  for  the 
same  cause,  shall  not  be  brought  against  the  members  of  the 
association,  or  any  of  them,  until  after  final  judgment  in  the  first 
action,  and  the  return,  wholly  or  partly  unsatisfied  or  unexecuted, 
of  an  execution  issued  thereupon.  After  such  a  return,  the 
party  in  whose  fayo>r  the  execution  was  Issued,  may  maintain 
an  action,  as  follows: 

1.  Where  he  was  the  plaintiff,  or  a  defendant  recovering  npon 
a  counterclaim,  he  may  maintain  an  action  against  the  members 
of  the  association,  or,  in  a  proper  case,  against  any  of  thotti, 
as  if  the  first  action  had  not  been  brought,  or  the  ccmnterelaloi 
had  not  been  made,  as  the  case  requires;  and  he  may  recover 
therein,  as  part  of  his  damages,  the  costs  of  the  first  action,  or 
so  much  thereof,  as  the  sum,  collected  by  virtne  of  the  execution, 
was  insufficient  to  satisfy. 

2.  Where  ho  was  a  defendant,  and  the  case  is  not  within  sub- 
division first  of  this  section,  he  may  maintain  an  action,  to  re- 
cover the  sum  remaining  uncollected,  against  the  persona  who 
composed  the  association,  when  tfie  action  against  him  was  com- 
menced, or  the  survivors  of  them. 

But  this  section  does  not  affect  the  right  of  the  person,  in 
whose  favor  the  judgment  in  the  first  action  was  rendered,  to 
enforce  a  bond  or  undertaking,  given  in  the  course  of  the  pro- 
ceedings therein. 

Part  of  Id.,   I  4,   ara'd;   L.   1883,  ch.    153. 

§  1928.  Tbtii  artfde  permissive 5  eJEect  11.9011  statute  of 
ItmttatloAs. 

This  article  does  not  prevent  an  action  from  being  brought 
by  or  against  all  the  members  of  an  association,  except  as  pre- 
scribed in  the  last  section.  Where  an  action  is  brought  against 
the  members  of  the  association,  as  prescribed  in  subdivision  first 
of  the  last  section,  the  time  between  the  commencement  of  the 
action  by  or  against  the  officer,  and  the  return  of  the  first  execu- 
tion issued  upon  the  final  judgment  rendered  therein,  is  not  a 
part  of  the  time  limited  by  law,  for  the  commencement  of  the 
second  action. 

See  I  406,  ante. 

i  1934.  IVhea  objection  of  misnomer,  etc.,  of  parties 
not  available. 

Section  1813  of  this  act  applies  to  an  action  brought,  as  pre- 
scribed in  the  last  section  but  one,  against  the  members  of  any 
association,  which  keeps  a  boolc  for  the  entry  of  changes  in  the 
membership  of  the  association,  or  the  ownership  of  its  property; 
and  to  each  book  so  kept. 

See  L.  1869,  ch.  157,  |  2  C7  Bdm.  429);  als)  H  l&lS,  sate,  and  1945, 
post. 
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AKTICUO  mBCOHD. 

Actions  by  or  against  certain  county,  town,  and  municipal  offlosrs. 

Bm.  ins.  Action  by  a  tax  payer  acalMt  a  public  ofllctr. 
ins.  Actloiw  or  certain  ipeoliMd  olBoen. 
\9Zl.  AoUons  against  such  officers. 
IMS.  The  last  two  sections  guaimed. 

1929.  Designation  of  such  officers  In  the  summons,  ete. 

1930.  Successor  may  be  substituted. 

ini.  When  execution  against  officer  not  to  Issue. 

I  1026.  [Am'd,  1882.]  Aetlon  by  a  tax  payer  WLmt^^'t  m, 
voblle  olltcer. 

An  action  to  obtain  a  judgment,  preventing  waste  of,  or  injury 
to,  the  estate,  funds,  or  other  property  of  a  county,  town,  city  or 
incorporated  village  of  the  State,  may  be  maintained  against 
any  officer  thereof,  or  any  agent,  commissioner,  or  other  person, 
acting  in  its  behalf,  either  by  a  citizen,  resident  therein,  or  by  a 
corporation  who  is  assessed  for  and  is  liable  to  pay,  or,  within 
one  year  before  the  commencement  of  the  action,  has  paid,  a  tax 
therein.  This  section  does  not  affect  any  right  of  action  in  favor 
of  a  county,  city,  town,  or  incorporated  village,  or  any  public 
officer. 

L.  Wn,  ch.  161.  i  1  (9  Bdm.  S89);  L.  1883,  ch.  301. 

I  1926.  [Ain*d,  1897.]  Aotlons  by  certain  apeollled  oflleera. 

An  action  or  special  proceeding  may  be  maintained,  by  the 
trustee  or  trustees  of  a  school  district;  the  overseer  or  overseers  of 
the  poor  of  a  village,  or  city;  the  county  superintendent  or  super- 
intendents of  the  poor;  or  the  supervisors  of  a  county,  upon  a 
contract,  lawfully  made  with  those  officers  or  their  predecessors, 
in  their  official  capacity:  to  enforce  a  liability  createid,  or  a  duty 
enjOiUed,  by  law,  upon  those  officers,  or  the  body  represented  by 
them;  to  recover  a  penalty  or  a  forfeiture,  given  to  those  officers, 
or  the  body  represented  by  them;  or  to  recover  damages  for  an 
injury  to  the  property  or  rights  of  those  officers,  or  the  body 
represented  by  them;  although  the  cause -of  action  accrued  before 
the  commencement  of  their  term  of  office. 
3  R   8.  47^  i  92  (2  Edra.  494);  L.  1897.  ch.  802.    In  effect  Sept.  1,  1897. 

I  1927.  Actions  airainat  aneb  ofllcers. 

An  action  or  special  proceeding  may  be  maintained,  against  any 
of  the  officers  specified  in  the  last  section,  upon  any  cause  of 
action,  which  accrues  against  them,  or  has  accrued  against  their 
predecessors,  or  upon  a  contract  made  by  their  predecessors  in 
their  official  capacity,  and  within  the  scope  of  their  authority. 

Id.,  i  9B. 

i  1928.  Tbe  last  two  seetlona  «naltfled. 

The  last  two  sections  do  not  apply  to  a  case,  where  it  is  spe- 
cially prescribed  by  law,  that  an  action  may  be  maintained,  oy 
or  against  the  body,  represented  by  an  officer  designated  in  those 
sections;  hut,  in  such  a  case,  the  prosecution  or  defence  of  the 
action,  as  the  case  may  be,  must  be  conducted  by  the  penoaa 
then  in  office,  who  represent  that  body, 

t  R.  8.  478,  I  M. 
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I  1029.  DesiflTuatlon  of  mu9U  oflleem  is  the  sviiimoifta,  ete. 

In  an  action  or  special  proceeding,  brought  pursuant  to  section 
1926  or  section  1927  of  this  act,  the  officer,  by  or  against  whom 
it  is  brought,  must  be  described  in  the  sommons,  or  other  process 
by  which  it  is  commenced,  and  in  the  subsequent  proceedings 
therein,  by  his  individual  name,  with  the  addition  of  his  official 
title.  An  objection,  growing  out  of  an  omission  to  join  any 
officer,  who  ought  to  be  joined  with  the  others,  must  be  taken 
by  the  answer,  or,  in  a  special  proceeding,  before  the  close  of  th« 
case,  on  the  part  of  the  defendant;  otherwise  it  is  waived. 

Id.,  H  93.  96  and  99.  am'd  and  consolidated. 

S  1080.  flueeessor  may  be  svlytfCitiiteA. 

In  such  an  action  or  special  proceeding,  the  court  mast,  in  a 
proper  case,  substitute  a  successor  in  office,  in  place  of  a  person 
made  a  party  in  his  official  capacity,  who  has  died  or  ceased  to 
hold  office;  but  such  a  successor  shall  not  be  substituted  as  a 
defendant,  without  his  consent,  unless  at  least  fourteen  days* 
notice  of  the  application  for  the  substitution,  has  beea  penonally 
served  upon  him. 

Id..  11  100  and  101.  am'd. 

i  1031.  "WlteA  execution  ^iratiist  olllcer  not  to  tssne. 

An  execution  cannot  be  issued  upon  a  judgment  for  a  sum  of 
money,  rendered  against  an  officer  in  an  action  or  special  pro- 
ceeding brought  by  or  against  him,  in  his  official  capacity,  pursu- 
ant to  this  article;  except  where  it  is  rendered  against  the 
trustee  or  trustees  of  a  school  district,  or  the  commissioner  or 
commissioners  of  highways  of  a  town.  In  either  of  those  cases» 
an  execution  may  be  issued  against  and  be  collected  out  of  the 

Croperty  of  the  officer,  and  the  sum  collected  must  be  allowed  to 
im,  in  the  settlement  of  his  official  accounts,  except  as  otherwise 
specially  prescribed  by  law. 
Id..  i(  lOr  and  1€S.  am*d. 
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SLMonMondrighiMfif  adion  agaitui  cmd  beiwesn  foM  dMm% 

8m.  1M9L  JvdcoiMil  tfalut  deCeBdanti  WUOf  te<»>fd,   wlM  all  ««  Ml 

■erred. 
1993.  Bflect  of  mieh  jndgimnt. 
18$4.  Bzecutlon;   Indoreement  therevpeo. 

1916.  Hew  collected. 

IMO.  Judgment,  tiow  docketad;  effe^  of  de^ettf. 

1917.  ▲cUoo  to  cberge  deCendeots  tm  PMMmUk  WWMiM 
1M8.  Gemplalnt  in  such  actioa. 

1999.  Antfwer. 

1940.  ProTliloDBl  remedies. 

IWl.  Judgmenti  ^,  _  _.^_^ 

1942.  Joint  debtors  may  eempMBd  aepsfStelF.   liede  and  aflseik 

19d.  Sfttisfylng  jadgmeot. 

1944.  RlgbU  0?  the  debters  not  rdeaaed. 

1945.  AcUon  against  persons  engaged  In  transposUtleik. 

1940.  Wbea  partner  not  sned  reinalna  Uable.  _^       ^  ^ 

1947.  Continoance  ef  partnership  business  during  action  far  aceonntlnt, 
etc. 

I  1988.  JTttdirtiiemt  sgpMtest  AeffemdAAts  Joimilr  tm«e1»te«« 
whea  all  are  not  aerred* 

In  an  action,  wherein  the  complaint  demands  judgment  *or  a 
sum  ot  mofiey  against  two  or  more  defendanta,  alleged  to  be 
Jointly  indebted  upon  contract,  if  the  summons  is  served  upon 
one  or  more,  but  not  upon  all  of  the  defendants,  the  plaintiff  may 
proceed  against  the  defendant  or  defendants,  upon  whom  \t  la 
served,  unless  the  court  otherwise  directs;  and,  if  he  recovers  final 
judgment,  it  may  be  taken  against  all  the  defendanto  thua  jomtly 
indebted. 

Co.  Pioe..  I  186,  subd.  1.    Bee,  also.  %  1935.  post 

9  1988.  XSfleet  of  aaoU  Jadymeat. 

Such  a  judgment  is  conclusive  evidence  of  the  liability  of  ea^ 
defendant*  upon  whom  the  summons  was  personally  served,  or 
who  appeared  in  the  action.  Where  it  is  taken  against  a  defend- 
ant, upon  whom  the  summons  was  served  by  publication,  or  with- 
out the  State,  pursuant  to  an  order  for  tljat  purpose,  it  has  the 
effect  as  against  that  defendant,  specified  in  section  445  of  ^is 
act.  As  against  such  a  defendant,  who  is  allowed  to  defend  after 
judgment,  or  as  against  a  defendant  not  summoned,  it  is  ejig^nce 
only  of  the  extent  of  the  plaintir s  demand,  after  the  liabiUty  of 
that  defendant  has  been  established,  by  other  evidence. 

S  B.  8.  877,  i  2  (2  Edm.  891).    See  S  1278,  ante. 

I  1984.  Execatloai  tadoraemeat  tl&ereapoa. 

An  execution  upon  such  a  judgment  must  be  issued,  in  form, 
against  all  the  defendants;  but  the  attorney  for  the  judgment 
creditor  must  indorse  thereupon  a  direction  to  the  shenff.  contam- 
ingthe  name  of  each  defendant,  who  was  not  summoned,  and  re- 
stricting the  enforcement  of  the  execution,  as  prescribed  in  the 
next  section. 

Id.,  I  8. 

I  1985.  How  collected. 

An  execution  against  the  person,  Issued  upon  such  a  Judgment, 
shall  not  be  enforced  against  the  person  of  a  defendant,  wnoiie 
name  is  so  indorsed  thereupon.    An  execution  against  prope^I*. 
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iflsned  npon  such  a  Jadgment,  shall  not  be  levied  noon  the  sole 
property  of  gnch  a  defendant;  but  it  may  be  collected  out  of  per- 
Ronal  property  owned  by  him,  jointly  with  the  other  defendants, 
who  were  summoned,  or  with  any  of  them;  and  out  of  the  real 
aud  personal  property  of  the  latter,  or  of  any  of  them. 

2  R.  S.  377.  f  4. 

I  1IKI6.  Jvdwest*  Itow  Aoclceted)  efleet  of  d<»e]cetimc* 

Where  a  judgment  has  been  taken,  as  prescribed  in  section  1932 
of  thJa  act,  the  clerk,  with  whom  the  judgment-roll  is  filed,  must 
write  upon  the  docket*  opposite  or  under  the  name  of  each  defend- 
ant, Qpon  whom  the  summons  was  not  served,  the  words,  **  not 
summoned;  "  and  a  like  entry  must  be  made  by  each  county  clerk, 
with  whom  the  judgment  is  afterwards  docketed.  The  judgment 
does  nott  by  virtue  of  its  being  docketed,  bind  any  real  property, 
or  chattel  real,  owned  by  such  a  defendant.  But  this  section  does 
not  affect  the  plaintiff's  right  of  action,  to  charge  the  judgment 
upon  any  real  property. 

I   198T.  Action    to     oharare     defendAnta     not    peraonally 


After  the  recovery  of  a  judgment  against  joint  debtors,  as  pre- 
scribed in  section  1932  of  tnis  act,  an  action  may  be  maintainea  by 
the  judgment  creditor,  against  one  or  more  of  the  defendants, 
who  were  not  summoned  in  the  original  action,  to  procure  » 
judgment,  charging  his  or  their  property  with  the  sum  remaining 
unpaid  upon  the  original  judgment. 

C».  Ptoe.,  I  S75. 

I  1MI8.  Complaist  la  avolfc  setloB. 

The  complaint  in  such  an  action  must  be  verified;  must  contain 
an  allegation  that  the  judgment  has  not  been  paid;  and  must  stat% 
the  sum,  remaining  unpaid  thereupon,  at  the  time  of  the  verifica^ 
tion. 

Id.,  I  878,  a]&*d. 

I  1989.  AMmywev. 

The  defendant's  answer  is  restricted  to  defence*  or  counter- 
claims,  which  he  might  have  made  in  the  original  action,  if  the 
summons  therein  had  been  served  upon  him,  when  it  was  first 
served  upon  a  defendant  jointly  indebted  with  him;  objections  to 
the  judgment;  and  defences  or  counterdaims«  which  have  arisen 
since  it  was  rendered. 

Id.,  i  879,  am*d.    Bee  H  416  and  988,  ante. 

I   1040.   Provisional    remedies. 

For  the  purpose  of  obtaining  an  order  of  arrest,  an  injunction 
order,  or  a  warrant  of  attachment,  the  action  is  regarded  as  being 
founded  vpon  the  contract,  upon  which  the  original  judgment  was 
recovered. 

I  IMl.  Jvdsveat. 

Where  the  judgment  is  in  favor  of  the  plaintiff,  it  must  de- 
termine the  sum  remaining  unpaid  unon  the  original  judgment; 
and  it  may  be  docketed,  and  an  execution  may  be  issued  there- 
vpon,  as  if  It  was  a  judgment  for  the  sum  so  remaining  unpaid. 
Mid  the  COitt,  if  Itnj.    Costs  must  be  awarded,  as  i<  tbf  f^^W 
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was  brought  upon  the  original  contract,  and  the  Bum  so  remain- 
ing unpaid  had  been  recovered  therein. 

Co.  Proc.   i  380,  am'd. 

%  1942.  [Repealed  by  L.  1909,  ch.  17.  See  Consolidated  Laws, 
tit.  Debtor  and  Creditor  Law,  ||  230,  231.  J 

8  10-13.   [Aiti'd,    lOOe.]      Satlafy'lniir   Jndsment. 

An  instrument  specified  in  section  two  hundred  and  thirty  of 
the  debtor  and  creditor  law  is  deemed  a  satisfaction  piece,  for 
the  purpose  of  discharging,  as  x>rescribed  in  section  twelve  hun- 
dred and  sixty  of  this  act,  the  docket  of  a  judgment,  recovered 
upon  an  indebtedness  released  or  discharged  thereby,  as  far  as 
the  judgment  affects  the  compounding  debtor.  Where  the 
docket  of  a  judgment  is  discharged  thereupon,  a  special  entry 
must  be  made  upon  the  docket,  to  the  effect,  that  the  judgment 
is  satisfied,  as  to  the  compounding  debtor  only. 

Part  of  Id.,  S  2.  Am'd  by  U  lUOO,  cli.  810.  In  effect  May  7,  1900. 
See  i  1200,  oiite. 

8  1944.  [Repealed  by  L.  1901),  ch.  17.  See  Consolidated  Laws, 
tit.  Debtor  and  Creditor  Law,  §§  232,  233.] 

§  1845.  Action  aipainiit  persoim  eiifiraiured  in  trani«i»orta» 
tlon. 

In  an  action  brouirht  against  one  or  more  persons,  engaged  as 
a  joint-stock  association,  partnership,  or  otherwise,  in  the 
periodical  transportation  of  passengers  or  property,  an  objection 
to  any  of  the  proceedings  cannot  be  taken,  by  a  person  properly 
made  a  defendant,  on  the  ground  that  the  plaintiff  had  joined 
with  him,  as  a  defendant,  a  person  not  jointly  engap:ed  with  him 
in  that  business,  or  on  the  ground  that  the  plaintiff  has  failed 
so  to  join  with  a  person  so  jointly  engaged:  unless  the  persons 
so  engaged  have  at  least  thirty  days  bef«)re  the  commencement 
of  the  action,  filed  in  the  clerk's  office  of  each  county,  in  which 
they  transport  passengers  or  property,  a  statement  showing  the 
names  of  all  of  them.  A  statement  so  filed,  is  conclusive,  for 
the  purposes  specified  in  this  section,  as  against  the  persons 
filing  it,  until  thirty  days  after  filing,  in  like  manner,  a  new 
statement,  showing  a  change  of  interest. 

L.   1836.   ch.   385   (4  ¥k\m.   621),   am'd. 

§   1940.  IVIten    partner    not    nned   remalnii   liable. 

Where,  for  any  cause,  one  or  more  partners  have  not  been 
joined  as  defendants  in  an  acticm  upon  a  partnership  liability, 
and  final  judgment  has  been  taken  against  the  persons  made 
defendants  therein,  the  plaintiff,  if  the  judgment  remains  un- 
satisfied, may  maintain  a  separate  action  upon  the  same  de- 
mand, against  each  omitted  partner,  setting  forth  in  the  com- 
plaint the  facts  specified  in  this  section,  as  well  as  the  facts 
constituting  his  cause  of  action  upon  the  demand. 

Co.   Pnw..   I   136.  siibd.  4.  am'd. 

%  1947.  Contlnnance  of  partnemhlp  bnalneas  daring 
action    for  acconntlnar*   etc. 

In  an  action  brought  to  dissolve  a  partnership,  or  for  an  ac- 
counting between  nartners,  or  affecting  the  continued  prosecution 
of  the  business,  the  court  may,  in  its  discretion,  by  order,  4iu- 

480 


c-  15,  t.  6,  a.  3  JOINT  DEBTORS.  I  1947 

thorize  the  partnership  business  to  be  continued,  during  the 
pendency  of  the  action  by  one  or  more  of  the  partners,  upon 
their  executing  and  filing  with  the  clerk  an  undertalcing,  in  such 
a  sum  and  with  such  sureties  as  the  order  prescribes,  to  the 
effect  that  they  will  obey  all  orders  of  the  court,  in  the  acti^, 
and  perform  all  things  which  the  judgment  therein  requires 
them  to  perform.  The  court  may  impose  such  otlier  conditions 
as  it  deems  proper,  and  it  may  in  its  discretion  at  any  time 
thereafter  require  a  new  underta Icing  to  be  given.  The  court 
may  also  ascertain  the  yalue  of  the  partnership  property,  and 
of  the  interest  of  the  respective  partners  by  a  reference^  or 
otherwise,  and  may  direct  an  accounting  between  any  of  'the 
partners:  and  the  judgment  may  make  such  provision  for  the 
payment  to  the  retiring  partners,  for  their  interest,  and  with 
respect  to  the  rights  of  crt^ditors,  the  title  to  the  partnership 
property,  and  otherwise,  as  justice  requires,  with  or  withcAit 
the  appointment  of  a  receiver,  or  a  sale  of  the  partnership 
property, 
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CHAPTER  XVL 

Actions  in  Behalf  of  the  People  and  Special  Proceed- 
ings Instituted  in  Their  Behalf  by  State  Wnt. 

Tini   I^A«tloBi  U  Behalf  of  the  People. 

XmJI  II.-«9oelAl  PfOCoedUrs  Imtiliiied  hj  8Uto  WzlU 

TITLE  X. 

*  Actions  in  behalf  of  the  people. 

'iLfilclo  1.  Actloii  agalBot  tbe  Qtarper  of  an  offlce  or  franchioe. 
2,  Action  to  racate  letten-pateot. 
i.  Action    fer    a    fine, '  penalty    or    forfeiture,    or   upon    a     forfeited 

recognisance. 
4.  ftertain   actions,   founded  upon  the  apoliatien,   or  otber   mieappvo- 

prladon  of  public  property. 
ft.  Action  to  recoyer  property  escheated,  or  forfeited  for  treaaan. 
6.  Mlacellaneoua  proTislons  relating  to  actions,  etc.,  In  bebalf  of  tho 

people. 

ARTICLE  FIRST. 

Action  against  the  usurper  of  an  offlce  or  franchise. 


Bee.  1048.  Attomey-genoral  may  maintain  action, 
edlni 

n  triable  by  jury. 

1061.  Assumption  of  oflBce  by  person  entitled. 


1040.  Proceedings  when  complaint  names  rightful  incumbent. 
1060.  AcUon  triable  by  ju 


1062.  Proceedings  to  obtain  books  and  papers. 

1068.  Damages;  how  recoyered. 

1064.  One  action  against  seyeral  persons. 

1066.  When  Injunction  may  be  granted. 

1066.  Final  Judgment  In  action  for  usurping  ofSce,  etc. 

I  1948.  Attorney-flreneral  may  maintain  action. 

The  attorney-general  may  maintain  an  action,  npon  his  own 
information,  or  upon  the  complaint  of  a  private  person,  in  either 
of  the  following  cases: 

1.  Against  a  person  who  usurps,  intrudes  into,  or  unlawfully 
holds  or  exercises  within  the  State,  a  franchise  or  a  public  office, 
civil  or  military,  or  an  office  in  a  domestic  corporation. 

2.  Against  a  public  officer,  civil  or  military,  who  has  done  or 
suffered  an  act,  which  by  law  works  a  forfeiture  of  his  office. 

3.  Against  one  or  more  persons  who  act  as  a  corporation, 
within  tHe  State,  without  being  duly  incorporated;  or  exercises 
within  the  State,  any  corporate  riphts,  privileges  or  franchises, 
not  granted  to  them  by  the  law  of  the  State. 

4.  [Added,   18841}   am'd,   1909.] 

Against  a  foreign  corporation  which  exercises  within  the 
state  any  corporate  rights,  privileges  or  franchises,  not  granted 
to  it  by  the  law  of  this  state;  or  which  within  the  state,  has 
violated  any  provision  of  law,  or,  contrary  to  law,  has  done 
or  ouiitti'd  any  act,  or  has  exorcised  a  privilc;;o  or  franchise, 
not  conferred  upon  it  by  the  law  of  this  state,  wliere,  in  a 
similar  case,  a  domestic  corporation  would,  in  accordance  with 
section  one  hundred  and  thirty-one  of  the  general  corv)oration 
law,  he  liable  to  an  action  to  vacate  its  charter  and  to  annul 
its  existence;  or  which  exercises  within  tlie  state  any  corporate 
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rifflits,  privilepPH  or  frnnchiscH  in  a  ranniier  contrary  to  the  pub- 
lic policy  of  the  state. 

Co.  Proo.,  i  432:  2  R.  8.  581.  f  28  (2  Kdm.  603);  U  1806,  ch.  962. 
Ara'd  by  L.  1B09,  ch.  05.  |  3.  See  uote  05  u£  notew  ot  Boanl  of  SUtntDry 
C'oneolldatlon  at  m<l  of  co<1c. 

I    194A.   ProeeedinflTA     wbem     oomplaiAt     M«m*«     vl«litf«l 

In  an  action,  brought  aa  prescribed  In  the  laat  section,  fbr 
usurping,  intruding  into,  unlawfully  hoidiAg.  or  ezarcisiug  an 
olilcc,  the  attorney-general,  besides  stating  the  cause  of  action 
in  the  complaint,  may,  in  his  discretion,  set  forth  therein  the 
name  of  the  person  rightfully  entitled  to  the  office,  and  the  facta 
showing  his  right  thereto;  and  thereutK>n,  and  upon  proof,  bf 
affidavit,  that  the  defendant,  by  means  of  his  usurpation  or 
intrusion,  has  received  any  fees  or  emoluments  belonging  to  the 
office,  an  order  to  arrest  the  defendant  may  be  granted  by  the 
court^  or  a  judge.  The  provisions  of  title  first  of  chapter  seventh 
i^f  this  act  apply  to  such  an  order,  and  the  proceedings  thereupon 
and  subsequent  thereto,  except  where  special  provision  is  other- 
wise made  in  this  title.  For  that  purpose,  the  order  is  deemed 
to  have  been  made  as  prescribed  in  section  540  of  this  act.  Judg- 
ment may  be  rendered  upon  the  right  of  the  defendant,  and  of 
the  party  so  alleged  to  be  entitled;  or  only  upon  the  right  of  th^ 
defendant,  as  justice  requires. 

Co.  Proc.,  M  485  and  436;  2  R.  8.  682<  f|  80  and  81  (2  JBdm.  60t),  ajB^ 

i  IMSO.  AeUon  triable  bx  S^ry, 

An  action  brought  as  prescribed  in  this  article  Is  triable,  of 
coarse  and  of  right,  by  a  jury,  in  like  manner  as  If  it  was  an 
action  specified  In  section  968  of  Ibis  act,  and  without  procoflng 
an  order,  as  prescribed  in  section  970  of  this  act. 

I  19S1.  Assumption  of  oAce  by  person  entitled. 

Where  final  judgment  is  rendered,  upon  the  right  and  In  tmnm 
lit  the  person  so  alleged  to  be  entitled,  he  may,  after  takhag  the 
oath  of  office,  and  giving  an  official  bond,  as  prescribed  by  law« 
take  upon  himself  the  execution  of  the  office.  He  must,  imme* 
diately  thereafter,  demand  of  the  defendant  in  the  action,  d^ 
livery  of  all  the  books  and  papers  in  the  custody,  (mt  under  the 
control^  of  the  defendant,  belonging  to  the  office  from  which  the 
defendant  Yxsl^  been  so  excluded. 

€0.  Proc.,  8  437;  2  R.  B.  682,  f  82  (2  Edm.  60S). 

I  tWSSU  Pvoeeediagp  to  obtain  books  And  pnpem. 

If  the  defendant  refuses  or  neglects  to  deliver  any  of  the  books 
or  papers,  demanded  as  prescribed  in  the  last  S(>ction,  he  is 
guilty  of  a  misdemeanor;  and  the  same  proceedings  must  be  taken 
to  compel  the  delivery  thereof  as  are  now  or  shall  hereafter  be 
firescrlbed  by  law,  where  a  person  who  has  held  an  office  refuses 
•r  neglects  to  deliver  the  official  books  or  papers  to  his  successor. 

U.,  I  488.  and  2  R.  B.  682,  (88.    See  |  1828.  ante. 

(  1068.  [Am'd,  1884.]    Damages  |  bow  recoTered. 

Where  final  judgment  has  been  rendered,  noon  the  right  and 
In  favor  of  the  person  so  alleged  to  be  entitled,  he  mnv  recover, 
by  action,   against  the  defendant,   the  damages   which   he  has 
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sustained  in  consequence  of  the  defendant's  usurpation,  intrusion 
into,  unlawful  holding,  or  exercise  of  the  office. 
Co.  Proc..  i  489;  also,  2  R.  S.  682,  ff  84-88. 

1  1964.  One  aetioA  airalnst  seTeral  peraOAS. 

Where  two  or  more  persons  claim  to  be  entitled  to  the  same 
cySee  or  franchise,  the  attorney-general  maj  bring  the  action 
against  all,  to  determine  their  respective  rights  thereto. 

Id.,  f  440;  2  R.  B.  682,  i  46. 

\   (   1966.   [Am>d,   1896.]    Tinmen  Injunction  mar  l>e  inranted. 

)  In  an  action,  brought  as  prescribed  in  subdivision  third  or  fourth 
of  section  nineteen  hundred  and  forty-eight  of  this  net,  the  final 
Judgment,  in  favor  of  the  plaintiff,  must  perpetually  restrain 
the  defendant  or  defendants  from  the  commission  or  continuance 
of  the  act  or  acts  complained  of.  A  temporary  injunction  to 
restrain  the  commission  or  continuance  thereof  may  be  granted, 
upon  proof,  by  affidavit,  that  the  defendant  or  dofendanta  have 
violated  any  of  the  provisions  of  either  of  the  caid  subdivisions 
third  or  fourth  of  section  nineteen  hundred  and  forty-eight  of 
this  act.  The  provisions  of  title  second  of  chapter  seventh  of 
this  act  apply  to  such  a  temporary  injunction,  and  the  proceedings 
thereupon,  except  where  provision  is  otherwise  made  in  this  title. 
Por  that  purpose,  the  injunction  order  is  deemed  to  have  been 

rnted  as  prescribed  in  section  six  hundred  and  three  of  this  act. 
the  trial  of  an  action  brought  as  prescribed  in  subdivisions 
third  or  fourth  of  section  nineteen  hundred  and  forty-eight  of 
this  act,  a  party  or  a  witness  is  not  excused  from  answering  a 
question  on  the  ground  that  such  answer  wiil  tend  to  incriminate 
him;  but  such  answer  cannot  be  used  as  evidence  against  the 
person  so  answering,  in  a  criminal  action  or  criminal  proceeding. 

2  R,  8.  462.  f  81  and  part  of  i  82  (2  Edm.  482);  L.  1896.  cb.  M8.  In  •ffftoi 
Kay  28.  1896.    See  §  1948,  buInI.  8.  ante. 

I  1966.  Final  Jndflrn&ent  In  action  for  nsurplnar  oflleey  etc 

In  any  other  action,  brought  as  prescribed  in  this  article,  where 
a  defei&dant  is  adjudged  to  be  guilty  of  usurping  or  intruding 
into,  or  unlawfully  holding  or  exercising  an  office,  franchise  or 
privilege,  final  judgment  must  be  rendered,  ousting  and  excluding 
nim  therefrom,  and  in  favor  of  the  people  or  the  relator,  as  the 
case  requires,  for  the  costs  of  the  action.  As  a  part  of  the  final 
judgment,  the  court  may,  in  its  discretion,  also  award,  that  the 
defendant,  or,  where  there  are  two  or  more  defendants,  that  one 
or  more  of  them  pay  to  the  people  a  fine,  not  exceeding  two 
thousand  dollars.  The  judgment  for  the  fine  may  be  docketed, 
and  execution  may  be  issued  thereupon,  in  favor  of  the  peoplc^^ 
na  if  it  had  been  rendered  in  an  action  to  recover  the  fine.  The 
fine,  when  collected,  must  be  paid  into  the  treasury  of  the  State. 

Oo.  Pro«.,  I  441;  alio,  2  R.  S.  686,  I  48  (2  Bdm.  60n. 
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ARVICI.B  SECOHD. 

Aotian  to  vacate  letterg-pateni. 

Sac.  1967.  When   attorney-general   may   mainUin  action. 
1068.  Action   triable  by  Jury. 
1969.  Copy  of  Judgment-roll  to  be  filed,   etc. 
1960.  Tranacript  to  be  tent  to  county  clerk,   etc. 

S  1967*  IVhen  attorney-flreneral  max  Baalatalm  aetlom« 

The  attorney-general  may  maintain  an  action  to  Tacate  or 
annul  letters-patent,  granted  by  the  people  of  the  State,  in  either 
of  the  following  cases: 

1.  Where  they  were  obtained  by  means  of  a  frandnlent  sug- 
gestion, or  concealment  of  a  material  fact»  made  by,  or  with  the 
knowledge  or  consent  of,  the  person  to  whom  they  were  issued. 

2.  Where  they  were  issued  in  ignorance  of  a  material  fact,  or 
through  mistake. 

3.  Where  the  patentee,  or  those  claiming  under  him,  have 
done  or  omitted  an  act,  in  violation  of  the  terms  and  cxmditions 
upon  which  the  letters-patent  were  granted,  or  hare,  by  any 
other  means,  forfeited  the  interest  acquired  under  the  same. 

Whenever  the  attorney-general  has  good  reasor  to  believe  that 
any  act  or  omission,  specified  in  this  section,  can  be  proved,  and 
that  the  person  to  be  made  defendant  has  no  sufficient  legal 
defence,  he  must  commence  such  an  action. 

Co.  Pn>c.,  I  488. 

f  loss.  Aotton   triable  br  Ivr7« 

An  action,  brought  as  prescribed  in  this  article,  is  triable,  of 
course  and  of  right,  by  a  jury,  as  if  It  was  an  action  specified 
in  section  068  of  this  act,  and  without  procuring  an  order,  as 
prescribed  in  section  970  of  this  act. 

See  f  1960.  ante. 

I  1059.  Copy  of  JnAffmemt-roll  to  be  llled,  ete. 

Where  final  judgment,  vacating  or  annulling  letters-patent,  Is 
rendered  in  an  action,  brought  as  prescribed  in  the  last  section, 
the  attorney-general  must  cause  a  copy  of  the  judgment-roll  to 
be  forthwith  filed  in  the  office  of  the  secretary  of  State;  who 
must  make  an  entry  in  the  records  of  the  commissioners  of  the 
land  office  stating  the  substance  and  effect  of  the  judgment, 
and  the  time  when  the  judgment-roll  was  filed.  The  real  prop- 
erty, granted  by  those  letters-patent,  may  thereafter  be  disposed 
of  by  the  commissioners  of  the  land  office,  as  if  the  letters-paten^ 
had  not  been  issued. 

Co.  Proc..  I  446.  and  part  of  {  445,  am*d  and  consolidated ;  2  R.  S.  080,  H  M 
and  25  (2  Bdm.  001). 

I  1960.  Transcript  to  be  sent  to  conntr  clerlr,  ete. 

Immediately  after  making  the  entry  prescribed  in  the  last 
section,  the  secretary  of  State  must  transmit  a  certified  tran- 
script thereof  to  the  clerk,  or  the  register,  as  the  case  requires, 
of  each  county,  in  which  the  real  property  affected  by  the  indg* 
ment  is  situated.  The  clerk  or  register  must  file  it;  and.  if  the 
letters-pstent  are  recorded  in  his  office,  he  must  note  the 
tents  of  the  transcript  in  the  margin  of  the  record. 

L.  1840.  eb.  110,  f  1  (4  lEdm.  488). 
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▲RTIOLB  THIRD. 

Action  fer  afine^pwaUy^  or  forfeiture  or  upon  aforfeiUd  reooff* 

niganet 

■•e.  IMl.  Wben  action  eanaot  be  maintalMd. 
1M2.  Action  for  forfcitmre,   etc. 
196S.  Money  rocorored;  how  diopoood  of. 
10t4.  CTorUln  proceedings  in  the  action  regnlatod. 


XDW.  II«c«sniMkneo;  bow  forfeited. 

19M.  Action  on  recofniaance. 

1M7.  Honey  recelyed  by  dletrlct-attomey;  bow  dlspoMd  of. 


Action  on  recoj 
Honey  recel7e< 
1988.  District-attorney  to  render  acconnt, 


I  1961.  [Am*a,  1895.]    IVhea  action  Mtnnot  be  BuUmt«lA«4. 

Whenever,  by  the  decision  of  the  appellate  dirision  of  the 
supreme  court,  a  construction  is  given  to  a  statute,  an  act  done, 
in  good  faith,  and  in  conformity  to  that  construction,  after  the 
decision  was  nr-ide,  and  before  a  reversal  thereof  by  the  court 
of  appeals,  is  so  far  valid,  that  the  party  doing  it  is  not  liable 
to  i-ry  p?nalty  or  forfeiture,  for  an  act  that  was  adjudged  lawful 
by  the  decision  of  the  court  below.  But  this  section  does  not 
eontrol  •  r  affect  the  decision  of  the  court  of  appeals,  upon  an 
appeal  actually  taken  before  the  reversal. 

f  R.  8.  002.  i  66  <2  Bdm.  624).  am*d;  L.  1805,  ch.  946. 

I  1962.  Action  for  forfeiture^   etc 

Where  real  or  personal  property  hns  been  forfeited,  or  a  penalty 
Incurred,  to  the  people  of  the  State;  or  to  an  officer,  for  their 
.  se,  pursuant  t(  •  a  provision  of  taw,  the  attorney-general,  or  the 
district-attorney  of  the  county  in  which  the  action  is  triable, 
must  bring  an  action  to  recover  the  property  or  penalty.  In  a 
court  having  jurisdiction  thereof.  Where  the  supreme  cour*  and 
a  justice's  court  have  concurrent  jurisdiction  of  the  action,  it 
may  be  brought  in  either,  at  the  election  of  the  attomey-general 
or  district-cttorney.  A  recovery  in  such  an  action  bars  a  recov- 
ery. In  any  other  action,  lurought  for  the  same  cause. 

See  Co.  Pcoc..  i  447;  2  R.  8.  481.  f  8  (2  Bdm.  BOS). 

I  196S.  Money  recovered  j  hovr  dlnpoaed  of. 

Money  recovered  in  such  an  action,  which  is  not  otherwise 
specially  pranted  or  appropriated  by  law,  must,  when  collected, 
be  paid  into  the  treasury  of  the  State, 

See.  alM>.  id..  R.  S..  I  8. 

I   1094.  Certain  proceedlnirn  in  the  action   renlated. 

•  Sections  1897  and  1898  of  this  act  apply  to  an  action,  brought 
at  prescribed  in  the  last  two  sections. 

See  if  7  and  15.  R.  S. 

i  1965.  Recovnlmancei  bow  forfeited. 

Where  the  condition  of  a  recognizance  is  broken,  an  ordtr  ol 
the  court,  directing  the  prosecution  of  the  recognizance,  la  a 
sufficient  forfeiture  thereof. 

U.,  §  ». 

fi   1900.   [Am*d,    1909.1      Action   on   recoflrntaance. 

Whore  a  reooigni«ance  to  the  people  is  forfeited,  and  the  dis- 
trict attorney   of   the  county   in   which   it  was   taken,   brings  an 
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action  to  recover  the  penalty  thereof,  it  is  not  necessary,  in  such 
an  action,  to  allege  or  prove  any  damages,  by  reason  of  the 
breach  of  the  condition;  but  whore  the  people  are  entitled  to 
judgment  therein,  they  must  have  judgment  absolute,  for  the 
penalty  of  the  recognizance. 

2  R.  S.  4i%l,  I  29.  am'd.  S<h>  |  286,  ante,  and  L.  1878,  eh.  370.  Am'd 
by  L.  1009,  ch.  65.  Also  partly  repealed  by  L.  1909,  ch.  16.  See  Cmmolidated 
LawH.  tit.  County  Law,  f  2U1.  Soe  nete  66  of  notes  of  Board  uf  Statutory 
Ccmsolidatiun  at  end  of  code. 

H  190T-1968.  [Repealed  by  L.  1909,  ch.  16.  See  Consolidated 
Laws,  tit  County  Law,  {  20t] 

498 


§§  1»6»-71  ACTIONS  IN  BEHALF  c.  16,  t.  I.  a.  4 

ABTICLB  FOURTH. 

Certain  aetiona,  founded  upon  the  Kpoliaiion,  or  other  muappro^ 
jpriation  of  public  property. 

dee.  1060.  Actloii  m  coart  of  the  State  for  public  fands  illegally  obUined, 
eonyerted,  etc. 

1070.  Stay  of  otber  domeatle  aetlona;  partie*  thereto  to  be  brought  In. 

1071.  Actlona,  etc.,  In  foreign  conrta. 

1072.  Money,  damagea,  etc.,  Test  in  people,  on  commencement  of  action. 

1073.  LimiUtion  of  action. 

1074.  Ultimate  difpoaition  of  proceeds  of  action  In  coart  of  the  State. 
1076.  Id.;  upon  petition  of  corporation,  etc.,  aggrieyed. 

1076.  Attorney-general  moat  bring  action. 

I  1809.  Aotio9t  In  court  of  the  State  for  pvbllo  f«Ada 
Illegally  obtained,  con-Ferted,  etc. 

Where  any  money,  funds,  credits,  or  other  property,  held  or 
owned  by  the  State,  or  held  or  owned,  officially  or  otherwise,  for 
or  in  behalf  of  a  goTernmental  or  other  public  interest,  by  a 
domestic  municipal,  or  other  public  corporation,  or  by  a  board, 
officer,  custodian,  agency,  or  agent  of  the  State,  or  of  a  city, 
county,  town,  village  or  other  division,  subdivision,  department,  or 
portion  of  the  State,  has  heretofore  been,  or  is  hereafter,  without 
right  obtained,  received,  converted,  or  disposed  of,  an  action  to 
recover  the  same,  or  to  recover  damages,  or  other  compensation, 
for  so  obtaining,  receiving,  paying,  converting,  or  disposmg  of  the 
same,  or  both,  may  be  maintained  by  the  people  of  the  State,  in 
any  court  of  the  State  haying  jurisdiction  thereof,  although  a  right 
of  action  for  the  same  cause  exists  by  law  in  some  other  public 
authority,  and  whether  an  action  therefor,  in  favor  of  the  latter^ 
is  or  is  not  pending,  when  the  action  in  favor  of  the  people  is 
commenced. 

L.  1876,  ch.  40,  11.    See  ffi  640.  687  and  780.  ante. 

I  HB70,  Stay  of  otber  domeatic  actions)  parties  tbereto 
to  be  bron#bt  fa* 

Where  an  action  is  commenced  by  the  people,  for  a  cause  speci- 
fied in  the  last  section,  the  court  in  which  it  is  brought  may,  upon 
the  application  of  any  party  thereto,  grant  an  order  staying  pro- 
ceedings in  any  other  action,  brought,  for  the  same  cause,  in  the 
same  or  any  other  court  of  the  State,  by  a  public  authority,  other 
than  the  people;  and,  if  necessary  or  proper,  it  may  vacate  any 
order  or  interlocutory  judgment,  made  or  rendered  in  such  an 
iCction;  and  it  may,  by  the  same  order,  or  by  a  subsequent  order, 
granted  upon  the  application  of  any  party  to  either  action,  direct 
that  any  party  to  the  action  so  stayed,  be  brought  in,  as  a  party 
to  the  action  commenced  by  the  people. 

Id.,  f  2,  am'd. 

I  lari.  Actions,  etc.  In  foreign  conrts. 

The  people  of  the  State  may  commence  and  maintain,  in  their 
own  name,  or  otherwise,  as  Js  allowable,  one  or  more  actions, 
suits,  or  other  judicial  proceedings,  in  any  court,  or  before  any 
tribunal  of  the  United  States,  or  of  any  other  State,  or  of  any 
territory  of  the  United  States,  or  of  any  foreign  country,  for  any 
cause  specified  in  the  last  section  but  one. 

Fart  of  M.,  f  1. 
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I  11»72.  Moner  dminagea,  etc,  Test  im  people,  o»  eom- 
■leneeBieAt  of  aetiOA. 

Upon  the  commencement  by  the  people  of  the  St«t^  pf.anj 
action,  suit,  or  other  judicial  proceeding,  as  preacribed  in  this 
article,  the  entire  cause  of  action,  including  the  title  to  the  money, 
funds,  credits,  or  other  property,  with  respect  to  which  the  suit 
or  action  is  brought,  ana  to  the  damages  or  other  compensation, 
recoverable  for  the  obtaining,  receipt,  payment,  conversion,  or 
disposition  thereof,  is  not  previously  so  vested,  is  transferred  to. 
and  becomes  absolutely  vested  in,  the  people  of  the  State. 

L.  1875,  cti.  49,  remainder  of  |  1. 

I  1978.  lilmltoUoB  .of  aotioA. 

The  people  of  the  State  will  not  sue  for  a  cause  of  action,  speci- 
fied in  this  article,  unless  it  accrued  within  ten  years  before  the 
action  is  commenced. 

Last  eentence  of  Id..  |  1.  am'd.    See  S|  882.  886.  8W,  401  and  40S,  ante. 

I  1974.  Vlttnuite  diapo»ltton  of  proeeeda  of  aottOA  1a 
eovrt  of  tl&e  State. 

Any  court  of  the  State,  in  which  an  action  is  brought  by  the 
people,  as  prescribed  in  this  article,  may,  by  the  final  judgment 
therein,  or  by  a  subsequent  order,  direct  that  any  money,  funds, 
damages,  credits,  or  other  property,  recovered  by,  or  awarded  to, 
the  plaintiff  therein,  which,  if  that  action  had  not  -been  brought, 
would  not  have  vested  in  the  people,  be  disposed  of,  as  Justiee 
requires,  in  such  a  manner  as  to  re-instate  the  lawful  custody 
thereof,  or  to  apply  the  same,  or  the  proceeds  thereof,  to  the 
objects  and  purposes  for  which  they  were  authorized  to  be  raised 
or  procured;  after  paying  into  the  State  treasury,  out  of  the  pro- 
ceeds of  the  recovery,  all  expenses  incurred  by  the  people  in  the 
action. 

Id.    first  part  ef  {  S. 

f  1976.  Id.  I  upom  petltloA  of  eorporatlom,  ete.*  awrtOTed. 

Any  corporation,  board,  ofllcer,  custodian,  agency,  or  agent,  may, 
in  behalf  of  any  city,  county,  town,  village,  or  other  division,  sub- 
division, department,  or  portion  of  the  State,  which  was  not  a 
party  to  an  action,  brought  as  prescribed  in  this  article,  and  which 
claims  to  be  entitled  to  the  custody  or  disposition  of  any  of  the 
money,  funds,  damages,  credits,  or  other  property,  recovered  by, 
or  awarded  to  the  plaintiff,  by  the  final  judgment  in  the  action,  or 
any  of  the.  proceeds  thereof,  and  not  disposed  of  as  prescribed  in 
the  last  section,  present,  at  any  time  after  the  actual  collection 
of  the  money,  and  its  payment  into  the  State  treasury,  or  the 
actual  receipt  of  the  property  by  the  people,  to  the  supreme  court, 
at  a  special  term  thereof  hold  in  the  county  of  Albany,  a  verified 
petition,  setting  forth  the  facts,  and  praying  for  the' relief  to  which 
ne  or  it  is  entitled.  Notice  of  the  application  and  a  copy  of  the 
petition  must  be  served  upon  the  attorney-general.  Upon  the 
hearing  the  court  may  make  such  a  final  order,  as  justice  requires, 
for  the  disposition  of  the  money  o«  other  property,  as  prescriDed  i« 
the  last  section. 

Sae.  also.  Id.,  i  I. 
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I  UOTIk  Attontey-seaeral  mnut  bvlmar  aetlon* 

The  attorney-general  must  commence  an  acl^on^  suit,  or  other 
judicial  proceeding,  as  prescribed  in  this  article,  whenever  he 
deems  It  for  the  interests  of  the  people  of  the  State  so  to  do; 
or  whenever  he  ife  so  directed,  in  writing,  by  the  governor. 

U  1870,  cb.  49,  M'    See  i  788,  ante. 
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ARTICI^B  FIFTH. 

Aetion  to  recover  property  escheated,  orforfeUedfor  treamm. 

Sec  1977.  Attorney-general  to  bring  ejectment  for  real  property,  esdietttti 
or  forfeited. 

1978.  Notice  to  be  pabllshed  before  trial  or  jadgment. 

1979.  Wben  unknown  claimants  ouy  be  made  defendants. 
1960.  Effect  of  judgment  against  unknown  claimants. 

Itai.  Attorney-general    to    report    recoveries    to    commissioners    of    laad 

otBce. 
1962.  Action  to  recover  personal  property  forfeited  for  tpsasoo, 

I  1977.  ▲ttorney-areneriil  to  brlnflr  «|ectiitent  for  real 
property-y  eael&eated  or  forfeited. 

Whenever  the  attorney-general  haa  good  reason  to  believe,  that 
the  title  to,  w  light  of  posseasion  of,  any  real  property,  has  veiled 
in  the  people  of  the  State,  by  escheat,  or  by  conviction  or  outlawry 
for  treason,  he  must  commence  an  action  of  ejectment,  to  recover 
the  property. 

1  B.  S.  282,  f  1  (1  Edm.  254). 

f  1978.  Notice  to  be  pnblialied  before  trial  or  Indgrmomt. 

The  attorney-general  must  cause  a  notice,  specifying  the  names 
of  the  parties,  and  the  object  of  the  action,  and  containing  a 
brief  description  of  the  property  affected  thereby,  to  be  published 
in  the  newspaper  printed  at  Albany,  in  which  legal  notices  are 
required  to  be  published,  in  a  newspaper  published  in  the  city  of 
New-York,  and  in  a  newspaper  published  in  each  county  in  which 
any  part  of  the  property  is  situated,  at  least  once  in  each  week, 
for  twelve  successive  weeks,  before  an  issue  of  fact,  joined  in  the 
action,  is  brought  to  trial;  or  where  judgment  is  rendered  therein 
in  favor  of  the  plaintiff,  otherwise  than  upon  the  trial  of  an  issue 
of  fact,  before  final  judgment  is  rendered. 
Id..  fS  2  and  8  (1  Edm.  2S4). 

f  1979.  'Wben  nnlcno-vnt  clain&amta  may  be  made  defemd* 
anta. 

If  the  property  is  not  occupied,  and  no  person  is  known  to  the 
attorney-general  as  claiming  title  thereto,  the  defendant  or  de- 
fendants may  be  designated  as  **  unknown  claimants."  without 
any  other  description.  In  all  other  respects,  section  451  of  this 
act  applies  to  an  action,  in  which  the  defendant  or  defendants  are 
thus  designated. 

Part  of  id.,  f  1. 

f  1980.  Effect  of  Judgment  avaiaat  nmlcao-vnt  daimamta. 

Where,  in  an  action  of  ejectment,  to  recover  property  alleged  to 
be  escheated,  brought  as  prescribea  in.  the  last  section,  final  judg- 
ment in  favor  of  the  people  is  rendered  against  unknown  claim- 
ants, and  the  real  property  recovered  theroby  is  afterwards  sold 
and  conveyed,  under  the  direction  of  the  commissioners  of  the  land 
office,  the  judgment  is  conclusive  upon  the  title  of  that  property, 
as  against  all  persons,  except  those  who  commence  an  action  of 
ejectment  for  the  recovery  thereof,  or  of  a  part  thereof,  within 
five  years  after  the  final  judgment  was  rendered  in  the  action  la 
favor  of  the  people,  and  the  jndgment-roU  was  filed  therrapoa. 
But  section  375  of  this  ^pt  /U^plies  to  such  an  action. 

M..  f  «^ 
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§  1081.  Attorney-seneral  to  report  recoTerlea  to  com- 
mlaalonera   of  land  office. 

The  attorney-general  must,  from  time  to  time,  make  a  report  to 
the  commissionera  of  the  land  office,  of  all  the  real  property  re- 
covered by  the  people,  in  any  action  brought  pursuant  to  this 
article. 

1  R.  a.  282.  f  9. 

I  1982.  Action  to  reeover  personal  property  forfeited 
for  treason* 

Where  pt^raonal  property  is  forfeited  to  the  people,  upon  a  con- 
viction of  outlawry  for  treason,  the  attorney -general  must  bring, 
and  may  maintain,  an  action  to  recover  the  same,  or  the  Tahie 
thereof,  or  such  other  action,  founded  upon  the  forfeiture,  as 
might  be  maintained  by  a  private  person,  who  had  acquired  title  to 
the  property. 

1  B.  8.  284.  f  2  (1  Bdm.  2B6). 
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ARTICIiC  STXTH. 

MisceOaneomproviHonB,  relating  tooMfmBide.*  in  behaff  tfthe 

people. 

See.  1088.  Scire  facial,  quo  warraoto,  etc.,  atwlUhed. 

19M.  Actlona  to  tie  brought  in  the  name  of  the  people. 
188G.  Judgmout  for  costs  uiay  be  taken  against  the  people. 
1960.  Relator:   when   to   be   Joined   as     plaintiff;     compensation  «f     at- 
torney-general. ^ 
198T.  Ooets;  how  collected  against  corporation  and  osarpen  oC  fnnchtoe. 
1088.  Joinder  of  caoses  of  action  against  same  person. 
1080.  Consolidation  of  actions  against  sereral  defendants.  _ 
1090.  When    people,    monlcipal   corporation,    etc.,    not    requited  to   give 
security. 

1  lOStf.  Scire  fael«a»  quo  'V^arrantOy  etc.,  abollal&ed. 

The  writ  of  scire  facias,  the  writ  of  quo  warranto,  and  proceed- 
ings by  information  in  the  nature  of  quo  warranto,  haye  been 
abolished.  The  relief  formerly  obtained  by  means  of  either  of 
those  writs,  may  be  obtained  by  action,  where  an  appropriate  ac- 
tion therefor  is  prescribed  in  thia  act. 

Oo.  Proc.,  i  428. 

f  ld64.  Aetloma  to  be  bronffbt  fm  tbe  aame  of  tke  yeop^e. 

An  action,  brought  as  prescribed  in  this  title,  except  an  action 
to  recover  a  penalty  or  forfeiture,  expressly  given  by  law  to  a 
particular  officer,  must  be  brought  in  the  name  of  the  people  of 
the  State;  and  the  proceedings  therein  are  the  same,  as  in  an 
action  by  a  private  person,  except  as  otherwise  specially  prescribed 
in  this  title. 

2  R.  8.  562.  (  18  (2  Bklm.  678).    See  Go.  Proc.,  g  432. 

%  1985.  Judrmemt  for  coats  may  be  taken  affalast  tbe 
people.  * 

Where  judgment  is  rendered  or  a  final  order  is  made,  against  the 
peoDle,  in  a  civil  action  brought,  or  special  proceeding  instituted, 
in  tneir  name,  by  a  public  officer,  pursuant  to  a  provision  of  law,  it 
must  be  to  the  same  effect,  and  in  the  same  form,  as  against  a 
private  individual,  who  brings  a  like  action,  or  institutes  a  like 
npecial  proceeding,  except  as  otherwise  specially  prescribed  bj 
law.    But  an  execution  shall  not  be  issued  against  the  people. 

Id.,  S  13,  am'd;  Oo.  Free.,  %  310. 

I  ld86.  Relator;  vv^hen  to  be  |oiae4  aa  plaintiff |  compen- 
Mation  of  attomer-flpeneral. 

Where  an  action  is  brought  by  the  attorney-general,  as  pre- 
scribed in  this  title,  on  the  relation  or  information  of  a  person, 
having  an  interest  in  the  question,  the  complaint  must  allege,  and 
the  title  of  the  action  must  show,  that  the  action  is  brought  upon 
the  relation  of  that  person.  In  such  a  case,  the  attorney-general 
must,  as  a  condition  of  bringing  the  action,  require  the  relator  to 
give  satisfactory  security  to  indemnify  the  people,  against  the 
costs  and  expenses  thereof.  Where  security  is  so  given,  the 
attorney-general  is  entitled  to  compensation  for  his  services,  to  be 
paid  by  the  relator,  in  like  manner  as  the  attorney  and  couasel  for 
a  private  person. 

Co.  Proc,  I  494.     See  H  1808,  8242. 
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I  1887*  Costal  how  eollocted  asAlnat  corporation  mmM. 
nuiirpera  of  fraacl&lae. 

Where  final  judgment  in  an  action,  brooght  as  prescribed  in 
this  title,  is  rendered  against  a  corporation,  or  person  claiming 
to  be  a  corporation,  the  court  may  direct  the  costs  to  be  collected 
by  execution  against  any  of  the  persons  claiming  to  be  a  cor- 
poration; or  by  warrant  of  attachment,  or  other  process,  against 
the  person  of  any  director  or  other  officer  of  the  corporation. 

{  3L888.  Joinder  of  caases  of  action  asainst  •ame  person. 

Where  two  or  .more  causes  of  action  exist,  in  favor  of  the 
people,  against  the  same  person,  for  money  due  upon,  or  damages 
for  the  non-i>erformance  of,  one  or  more  contracts  of  the  same 
nature,  the  attorney-general  must  join  all  those  causes  in  one 
aotion. 

I  ldS8.  Connolldation  of  actions  avainst  scTeral  defend* 
ants* 

Where  two  or  more  actions  brought  in  behalf  of  the  people, 
upon  the  same  mortgage  or  other  contract,  are  pending  against 
separate  defendants,  claiming  or  defending  under  the  same  title, 
the  attorney-general  must,  upon  the  request  of  the  defendants. 
cause  them  to  be  consolidated  into  one  action;  and  only  one  \AU 
of  costs  can  be  taxed  against  the  defendants. 

8  IfMIO.  [Ani'dy  1804.]  "When  people,  municipal  corpora- 
tion, etc.,  not  required  to  tfi^e  security. 

Bach  provision  of  this  act,  requiring  a  party  to  give  security, 
for  the  purijose  of  procuring  an  order  of  arrest,  an  injunction 
order,  or  a  warrant  of  attachment,  or  as  a  condition  of  obtaining 
any  other  relief,  or  taking  any  proceeding;  or  allowing  the  court, 
or  a  judge,  to  require  euch  security  to  bo  given,  is  to  be  con- 
strued as  excluding  an  aotion  brought  by  the  people  of  .tho  state, 
or  by  a  domestic  municipal  corporation;  or  by  a  public  officer,  in 
behalf  of  the  people,  or  of  such  a  «)rporation;  except  where  the 
security,  to  be  given  in  such  an  action,  ic  spocially  regulated  by 
the  provision*  in  quof«tiou;  but  in  any  action  iu  which  a  domestic 
municipal  corporation,  or  a  public  officer  in  behalf  of  such  cor* 
poratlon,  shall  be,  by  the  foregoing  provisions  of  this  section, 
epccusod  from  giving  security  on  procuring  an  order  oC  arrest, 
an  order  of  Injunction  or  a  warrant  of  attachment,  such  corpora- 
tion shall  be  liable  for  all  damages  that  may  be  so  sustained 
by  the  opposite  party  by  reason  of  such  order  of  arrest,  attach- 
ment or  injunction  in  the  same  case  and  to  the  same  extent  as 
sureties  to  an  undertaking  would  have  been,  if  sach  an  iiiidir> 
taking  had  been  given. 

L.  18M,  cb.  M. 
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TXTIiEII. 

Special  proceeding*  instituted  by  State  writ. 

Article  1.  ProTiBiODB  apidicable  to  tw«  or  more  State  writs. 

:    The  writ  of  habeas  corpus,  to  brlnj  up  a  person  to  testlQr. 
ft.  The  writ  of  habeas  corpus,  and  the  writ  of  cerUerari,  to  lB««iM 
into  the  caase  of  detentioa. 

4.  The  writ  of  mandamus. 

5.  The  writ  •t  probfMtloo. 

6.  The  writ  of  assessment  of  damages.  ^         .  «^  .^ 

7.  The  writ  of  certiorarf,  to  review  the  determination  of  aa  InftelW 

tribunal. 

ARTICIiB  FIRST. 

Provisiana applicable  to ttoo ormoreState tmto. 

6ee.  1901.  State  writs  enumerated. 

1902.  To  be  under  seal  of  oonri, 

IkiO'  State  writ  at  the  Instance  of  the  people. 

1C94.  Relator,  when  Joined  with  people;  parties,  how  atTled. 

1905.  Parties  may  appear  bj  attorney. 

1006.  Allowance  to  be  indorsed  and  signed. 

1007.  Final  order;  certain  proceedings  same  as  in  actions. 

1008.  When  writ  returnable. 

1«09.  How  served.  .  .    , 

2000.  Habeas  corpus,  how  serred;  fees  and  undertaking,  when  rsqnltsi^ 

2001.  Fees  to  persons  not  oflScers. 

2002.  Last  two  sections  qualified. 

2003.  Mode  of  serviog  writ,  when  person  conceals  himself,  etc. 

2004.  Person  served  to  obey  habeas  corpus. 
2006.   Id.;  as  to  certiorari. 

2006.  Time  of  returning  ha' ess  corpus. 

2007.  Poniafament  for  non-paymeE*:  of  costs. 

I  1091.  State  writ*  envjnerAted. 

The  writ  of  habeas  corpus  to  bring  up  a  person  to  testify,  or 
to  answer;  the  writ  of  habea^j  corpus,  and  the  writ  of  certiorari, 
t«  inquire  into  the  cause  of  detention;  the  writ  ot  mandamns; 
the  writ  of  prohibition;  the  wri'.  of  assessment  of  damages>  whidb 
is  substituted  for  the  writ  heretofore  known  as  the  writ  of  ad 
quod  damnum;  and  the  writ  of  certiorari  to  review  the  doter- 
mination  of  an  inferior  tribunal,  which  may  be  called  the  writ  of 
review,  shall  hereafter  be  styled,  collectively.  State  writs. 

1  1002b  To  be  mtder  seal  of  court. 

A  State  writ  must  be  issued  under'  the  seal  of  the  court  by 
which  it  is  awarded.  Where  it  is  allowed  by  a  judge  out  of 
court,  and  is  returnable  before  a  court  of  record,  it  must  be 
IsBued  under  the  seal  of  the  court  before  which  it  is  returnable. 
Where  it  is  returnable  before  a  jtidpe  out  of  cotfrt,  or  before' 
a  body  or  tribunal,  other  than  a  court  of  record,  it  must  be  Issued 
under  the  seal  of  the  Bopreme  court  Where  the  seal  of  the  sn*- 
preme  court  is  to  be  used,  as  prescribed  in  this  section,  it  may 
be  the  seal  of  the  county  wherein  the  writ  ia  awarded,  or  whertin 
It  is  returnable. 

2  B.  8.  574.  §  74  (2  Edm.  594),  am*d. 

I  lOOd.  state  wHt  at  tike  flajitaiice  of  tlie  i»eop1e. 

Whore  a  State  writ  is  required,  in  an  action  or  special  proceed- 
!n<r.  civil  or  criminal,  to  which  the  people  are  a  party,  or  In 
which  they  are  interested,  it  may  be  awarded  upon  the  applica- 
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tiou  of  the  attorney-general,  or  of  the  district-attorney  haying 
charge  of  the  action  or  Bi)ecial  proceeding;  and  the  indorsement 
of  the  allowance  thereof  must  state,  that  it  was  issued  on  such 
an  application. 

2  B.  S.  674.  S  77. 

f  1904.  Relator,  'vrhen  Jolmed  'vrltli  people |  partlea»  l&ofr 
•tyled. 

A  State  writ  must  be  issued  in  behalf  of  the  people  of  the 
State;  but  where  it  is  awarded  upon^the  application  of  a  private 
person,  it  must  show  that  it  was  issued  upon  the  relation  of 
that  person.  The  officer  or  other  person,  against  whom  the  writ 
is  issued,  shall  be  styled  the  defendant  therein. 

I  1095.  Parties  may  aprear  by  aitorner*. 

The  parties  to  a  special  proceeding,  instituted  by  State  writ, 
may  appear  by  attorney,  with  like  effect  as  in  an  action  brought 
in  the  supreme  court;  but  a  return  to  such  a  writ  must  be  made 
under  the  hand  of  the  defendant,  except  in  a  case  where  it  Is 
otherwise  specially  prescribed  by  law,  or  where  the  court  or 
judge,  for  good  cause  shown  by  affidavit,  otherwise  directs. 
Where  the  attorney-general  or  the  district-attorney  does  not 
appear  for  the  people,  the  attorney  for  the  relator  is  deemed 
also  the  attorney  for  the  people. 

1  1006.  Allo'vrance  to  be  indorsed  and  Biffmed. 

The  presiding  judge  of  a  court,  by  which  a  State  writ  is 
awarded,  or  the  judge  who  allows  such  a  writ  out  of  court,  as 
the  case  may  be,  must  sign  an  allowance  thereof  Indorsed 
thereupon,  stating  the  date  of  the  allowance. 

2  R.  8.  574.  I  76,  am'd. 

I  lOOT.  Final  order  i  certain  proeeedinffs  same  as  fa 
motions. 

'  The  final  determination  of  the  rights  of  the  parties  to  a  special 
proceeding  instituted  by  State  writ,  is  styled  a  final  order.  The 
provisions  of  this  act,  relating  to  amendments,  motions,  and 
intermediate  orders,  in  an  action,  are  applicable  to  similar  acts 
in  such  a  special  proceeding:  except  where  special  proTUion 
is  otherwise  made  therein,  or  where  the  proceedine  is  repugnant 
to  the  object  of  the  State  writ,  or  the  mode  of  procedure  there- 
under 

I  1008.  "Wken  ^rrit  retvrnable. 

Except  where  special  provision  is  otherwise  made  in  this  act, 
a  State  writ  may  be  made  returnable  forthwith,  or  on  a  future 
day  certain,  as  the  case  requires. 
8  R.  8.  674,  I  78  (2  Bdm.  698). 

I   lOOO.   Hovr  served. 

Except  w^here  special  provision  is  otherwise  made  in  this  act, 
a  State  writ  must  be  personally  served,  in  like  manner  as  a 
summons,  issued  out  of  the  supreme  court:  and  each  provision 
of  this  act.  relating  to  the  personal  service  of  such  a  summonfl 
upon  a  defendant,  applies  to  tbo  service  of  a  State  writ. 
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1  2000.  HabeAS  corpna,  h.orr  Merved)  fees  and  audertakin^^ 
^rkea  repaired. 

A  writ  oi  habeas  corpus  can  be  served  only  by  an  elector  of 
the  State.  Where  the  prisoner  is  in  custody  of  a  sheriff,  coroner, 
constable,  or  marshal,  the  service  is  not  con^)lete,  unless  the 
person  serving  the  writ  tenders  to  the  officer,  the  fees  allowed 
by  law  for  bringing  up  the  prisoner,  and  delivers  to  him  an  under- 
taking, with  at  least  one  surety,  in  a  sum  specified  therein,  to 
the  effect,  that  the  surety  will  pay  the  charges  of  carrying  back  the 
prisoner,  if  he  shall  be  remanded;  and  that  the  prisoner  will  not 
escape  by  the  way,  either  in  going  to,  remaining  at,  or  returning 
from  the  place  to  which  he  is  to  be  taken.  The  sum  so  specified 
must  be,  at  least,  twice  the  sum  for  which  the  prisoner  is  de- 
tained, if  he  is  detained  for  a  specific  sum  of  money;  if  not,  it 
must  be  one  thousand  dollars. 

2  B.  S.  574.  §  78,  am'd.   See  {  3007,  eabd.  16.  post. 

i  2001.  Fee«  to  persons  not  oflloers. 

A  court  or  a  judge,  allowing  a  writ  of  habeas  corpus,  directed 
to  any  person  other  than  a  sheriff,  coroner,  constable,  or  marshal, 
may,  in  its  or  his  discretion,  require  the  applicant,  in  order  to 
render  the  service  thereof  complete,  to  pay  the  charges  of  bring- 
ing up  the  prisoner.  In  that  case,  the  amount  of  the  charges, 
not  to  exceed  the  fees  allowed  by  law  to  a  sheriff  for  a  similar 
service,  must  be  specified  in  the  certificate  allowing  the  writ. 

Id.,  (84.    See  §  8007.  sabd.  16,  pott. 

I  2008.  Last  two  sections  qnalllled. 

The  last  two  sections  are  not  applicable  to  a  case,  where  th« 
writ  is  allowed  upon  the  application  of  the  attorney-general  or 
a  district-attorney. 

Id.,  §  79,  am*d« 

I  2003.  Mode  of  servins  -writ,  when  peraon  ooneeals  hint- 
iielf,  etc. 

A  writ  of  habeas  corpus  or  of  certiorari,  Issued  as  prescribed 
in  article  second  or  article  third  of  this  title,  may  be  served  by 
delivering  it  to  the  person  to  whom  it  is  directed.  If  he  cannot 
be  found,  with  due  diligence,  it  may  be  served  by  leaving  it  at 
the  jail  or  other  place  in  which  the  prisoner  is  confined,  with  any 
under  oflScer,  or  other  person  of  proper  age,  having  charge,  for 
the  time,  of  the  prisoner,  and  paying  or  tendering  to  him  the  fees 
or  charges  for  bringing  up  the  prisoner.  If  the  person,  upon  whom 
the  writ  ought  to  be  served,  keeps  himself  concealed,  or  refuses 
admittance  to  the  person  attempting  to  serve  it,  it  may  be  served 
by  affixing  it  in  a  conspicuous  place,  on  the  outside,  either  of 
his  dwelling-house,  or  of  the  place  where  the  prisoner  is  confined. 
In  that  case,  the  service  is  complete,  without  tendering  the  fees 
or  charges  for  bringing  up  the  prisoner. 

Id.,  If  80  and  81,  am'd. 

I  a0O4.  Person  serr-ed  to  obey  babeas  corpvs, 

A  sheriff,  coroner,  constable,  or  marshal,  upon  whom  complete 
service  of  a  writ  of  habeas  corpus  is  made,  as  prescribed  in  this 
article,  must  obey  and  make  return  to  the  writ,  according  to  the 
exigency  thereof,  whether  It  is  directed  to  him  or  not    Any  other 
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person,  upon  whom  such  a  writ  is  served,  having  the  cnstody 
of  the  individnal  for  whose  benefit  it  was  issued,  must  obey  and 
execute  it,  according  to  the  command  thereof,  without  requiring 
any  bond,  or  the  payment  of  any  charges,  except  such  as  are 
specified  in  the  certificate  allowing  the  writ. 
2  R.  8.  074,  S  82. 

I  90O5.  Id.  I  aa  to  eevtIorArf. 

A  person,  upon  whom  a  writ  of  certiorari,  issued  as  prescribed 
in  this  title,  is  served,  must,  in  like  manner,  upon  payment  or 
tender  of  the  fees  allowed  by  law  for  making  a  return  to  the 
writ,  and  for  copying  the  warrant,  or  other  process  or  proceeding, 
to  be  annexed  thereto,  obey  and  return  the  writ,  according  to 
the  exigency  thereof. 

Id.,  (  88. 

I  2000.  Time  of  returning  habeas  corpus. 

Where  a  writ  of  habeas  corpus  is  returnable  on  a  day  certain, 
the  return  must  be  made  at  the  time  and  place  specified  thertr\n. 
W^here  such  a  writ  is  returnable  forthwith,  at  a  place  within 
twenty  miles  of  the  place  of  service,  the  return  must  be  made, 
and  the  prisoner  must  be  produced,  within  twenty-four  hours 
after  service;  and  the  like  time  must  be  allowed,  for  each 
additional  twenty  miles. 

Id.,  8  ss. 

I  2007.  Piinlslftmeni  for  non-payment  of  costs. 

For  non-payment,  upon  demand,  of  the  costs  awarded  by  a 
finaj  order,  made  in  a  special  proceeding  instituted  by  State 
writ,  except  where  a  peremptory  writ  of  mandamus  is  awarded, 
after  the  issuing  of  an  alternative  mandamus,  the  person  required 
to  pay  the  same  may  be  punished  for  a  contempt  of  tlie  court 
awarding  them,  or  of  which  the  iudge  awarding  them  is  a  mem- 
b«t.  as  if  the  final  order  tvas  a  final  judgment  of  the  court 
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ARTICIilD  SBOOND. 

The  writ  of  habeas  carptu,  to  bring  icp  a  person  to  teHifif. 

Sec.  2008.  Habeas  corpus  to  testify :  wheo  altowetf  by  ooort  9t  Jndte. 

2009.  1<1.;  when  allowed  by  Judge. 

2010.  Id.;  in  salt  before  justice  of  the  peace,  etc. 
aoU.  The  lust  tbrae  sectlou  qcuiUfled. 

2012.  Application;  bow  made. 

2018.  Certain  prisoners  to  be  renianded. 

2014.  Officer  to  obey  and  return  writ. 

§  2008.  HflLbeaa  corpna  to  teatlfyi  when  allowed  hy  eonrl 
or  Judflre. 

A  cottrt  of  record,  other  than  a  justiceB'  court  of  a  city,  or  a 
judge  of  such  a  court,  or  a  justice  of  the  supreme  court,  has 
power,  upon  the  application  of  a  party  to  an  action  or  special 
proceeding,  civil  or  criminal,  pending  therein,  to  issue  a  writ  of 
habeas  corpus,  for  the  purpose  of  briftglng  before  the  court,  a 
prisoner,  detained  in  a  jail  or  prison  within  the  State,  to  testify 
tm  a  witness  in  the  action  or  special  proceeding,  in  bobalf  of  the 
applicant. 

2  R.  S.  569,  S  1  (2  Edm.  6f)0).  am'd.      See  f  2011,  post. 

9  2009.  [Am'd,  ISftSO    Id.|  when  allowed  br  Jndffe. 

Such  a  writ  may  also  be  issued  by  a  justice  of  the  supreme 
court,  upon  the  application  of  a  party  to  a  special  proceeding, 
civil  or  criminal,  pending  before  any  officer  or  body,  authorized 
to  examine  a  witness  therein.  In  a  case  specified  in  this  section, 
the  writ  may  also  he  issued  by  a  county  judge  or  a  ftpocinl  county 
judge,  residing  within  the  county  where  the  officer  resivles,  be- 
fore whom,  or  tue  court  or  other  body  sits,  in  or  belore  which, 
the  special  proceeding  is  pending. 

Id.,   I  3;  L.  1895,  ch.  946. 

f  Sme.  [Am'd,  18IN{.]  Id.)  in  anlt  hefore  Jvattee  of  the 
Ipeaoe,  etc. 

Such  a  writ  may  also  be  issued  by  a  justice  of  the  supreme  court, 
upon  the  anplication  of  a  party  to  an  action,  pending  before  a 
Justice  of  the  pence,  or  in  a  justices*  court  of  a  city,  or  a  district 
court  of  the  city  of  New- York,  to  bring  before  the  justice  or  court, 
to  be  examined  as  a  witness,  a  prisoner  confined  in  the  jail  of  the 
county  where  the  action  is  to  be  tried,  or  an  adjoining  county. 
In  a  case  specified  in  this  section,  the  writ  may  also  be  issued  by 
a  county  judge,  or  a  special  county  judge,  residing  within  the 
county  where  the  justice  resides,  or  the  court  is  located,  or  the 
prisoner  is  confined,  as  the  case  may  be. 

Id.,  f  4,  am'd;  L.  1896.  eta.  946. 

I  aoil.   [Am'd,  189B.]     The  laat  three  aectfona  qnaltHed. 

A  writ  shall  not  be  issued,  by  virtue  of  either  of  the  last  three 
sections,  to  bring  up  a  prisoner  sentenced  to  death.  Nor  shall  it 
be  issued  to  bring  up  a  prisoner  confined  under  any  other  sentence 
for  a  felony;  except  where  the  application  is  made  in  behalf  of  the 
people  to  bring  him  up  as  a  witness  on  the  trial  of  an  indictment, 
and  then  only  by  and  in  the  discretion  of  a  justice  of  the  supreme 
court    upon    such    notice    to   the  district-attorney  of  the  county 
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wherein  the  prisoner  was  convicts,  and  upon  such  terms  and 
conditions,  and  under  such  regulations,  as  the  judge  prescribes. 
SubtUtutod  for  2  R.  8.  600»  pari  of  11 ;  L.  1895^  oh.  940. 

I  aoitf,  Applteattoni  l&oir  nuide. 

An  application  for  a  writ,  made  as  prescribed  in  either  of  the 
foregoing  sections  of  this  article,  must  be  yerified  bj  affidayit, 
and  must  state: 

1.  The  title  and  nature  of  the  action  or  special  proceeding,  in 
regard  to  which  the  testimony  of  the  prisoner  is  desired;  and  the 
court,  or  body  in  or  before  which,  or  tne  officer  before  whom,  it  is 
pending. 

2.  That  the  testimony  of  the  prisoner  is  fnaterial  and  nececH 
sary  to  the  applicant,  on  the  trial  of  the  action,  or  the  hearing  of 
the  special  proceeding,  as  he  is  advised  by  counsel  and  verily 
believes. 

3.  The  place  of  confinement  of  the  prisoner. 

4.  Whether  the  prisoner  is  or  is  not  confined  under  a  sentence 
for  a  felony. 

But  where  the  attorney-general  or  district-attorney  makes  the 
application,  he  need  not  swear  to  the  advice  of  counsel. 
Id..  1 2. 

I  SM>18.  Certain  prisoners  to  be  remanded. 

The  return  to  a  writ,  issued  as  prescribed  in  this  article,  must 
state  for  what  cause  the  prisoner  is  held;  and  if  it  appears  there- 
from, that  he  is  held  by  virtue  of  a  mandate  in  a  civil  action  or 
special  proceeding,  or  by  virtue  of  a  commitment  upon  a  criminal 
cnarge,  he  must,  after  having  testified,  be  remanded,  and  again 
committed  to  the  prison,  from  which  he  was  taken. 
Substituted  tor  id.,  15. 

§  2B014.  Officer  to  obey  and  return  writ. 

Any  officer  to  whom  a  writ,  issued  as  proscribed  in  this  article, 
is  delivered,  must  obey  the  same,  according  to  the  exigency 
thereof,  and  make  a  return  thereto  accordingly.  If  he  refuses  or 
neglects  so  to  do,  he  forfeits  to  the  people,  if  the  writ  was  issued 
upon  the  application  of  the  attorney-general  or  a  district-attorney, 
or,  in  any  other  case,  to  the  party  on  whose  application  the  wm 
was  issued,  the  sum  of  five  hundred  dollars.  But  where  the 
prisoner  is  confined  imder  a  sentence  to  death,  a  return  to  that 
effect  is  a  sufficient  obedience  to  the  writ,  without  producing  him. 
Id..iaQiam'd. 
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ARTICLB   THIRD. 

The  writ  of  habecu  corpw,  and  the  writ  of  certiorari,  to  iTiquire 
into  the  cause  of  detention. 

See.  2015.  Who  entitled  to  proeecnte  the  wrtti.     HabeM   ootpnt  may  Israe  on 
Simday. 
9016.  When  neither  writ  shall  be  allowed. 

a0l7.  How  and  to  whom  application  for  habeas  ooipns  or  oerttonurl  made. 
a0l8.  Application  In  another  county;  pnxtf  required. 
9019.  Contents  of  petition. 

SOaO.  When  writ  must  be  granted;  penalty  for  refufllng. 
son .  Form  of  writ  of  habeas  corpus. 

2082.  Form  of  writ  of  certiorari. 

3028.  When  writ  returnable  before  another  Judge. 

2091.  When  writ  sufficient. 

aOQB.  When  writ  to  Issue  without  application. 

3096.  Return  Its  contents. 

90S7.  Habeas  corpus;  body  of  prisoner  to  be  produced,  unless,  eto. 

aoas.  Proceedings  on  dbobedlence  of  writ. 

9029.  Id.;  precept  to  bring  up  prisoner. 

903D.  Id.;  power  of  county  may  be  called. 

9031 .  Proceedings  on  return  of  habeas  corpus. 

2083.  When  prisoner  tt»  be  remanded. 
9088.  When  to  be  discharged  In  civil  cases. 
90M.  The  last  section  qtiailHed. 

9085.  Proceedings  on  irregular  commitment. 

9086.  Id  ;  when  prisoner  may  be  committed  to  another  officer. 

9087.  Custody  of  prisoner  pending  the  proceedings. 

9088.  Notice  to  person  Interested  In  detention. 

9080.  Prisoner  may  controTert  return;  proofs  thereupon. 

9M0.  Proceedings  upon  sickness,  etc..  of  prisoner. 

9>>41.  When  certlorart  to  issue  on  application  for  habeas  corpus. 

9042.  Proceedings  upon  its  return. 

9043.  Id. ;  when  discharge  to  be  granted:  when  proceedings  to  oeaM. 
9(44.  When  certiorari  does  Qot  prevent  habeas  corpus. 

9045.  Ball  on  certiorari:  when  and  how  ordered. 

9046.  Id.;  by  whom  and  how  taken. 
9U47.  Discharge  of  prisoner  balled. 

2048.  Order  substituted  for  writ  of  discharge ;  serrice  and  effect  thareof. 
9049.  £nforciDR  order  for  discharge ;  penalty,  etc. 

9060.  When  prisoner  discharged  not  to  be  re-Imprisoned ;  when  he  mnj  b«. 

9061 .  Penalty  for  violating  the  last  section. 

•9069.  Id  ;  for  concealing  prisoner,  etc.,  to  avoid  writ. 
9053.  Id.:  for  aiding,  etc. 

9064.  Warrant  to  bring  up  prisoner  about  being  removed. 

9065.  When  offender  to  be  arrested. 

9066.  Bzecutioa  of  warrant ;  proceedings  to  relieve  prisoner. 
9057.  Id.;  proceedings  to  punish  offender. 

906H.  When  appeal  may  be  taken  in  cases  under  this  article. 

9069.  Id.;  by  people. 

9060    Prisoner  w  bo  appeals  may  be  admitted  to  bail. 

9061.  Id.;  reocgnlsimce,  etc. 

9062.  Id.;  on  appeal  to  court  of  appeals. 

9063.  Custody  or  prisoner  until  he  gives  ball. 

9064.  Recognisance  valid  for  adjourned  terms. 
2065.  Penalty  for  refusing  copy  of  process,  etc. 

9066.  Application  of  this  article  to  other  writs  of  habeas  corpus. 

I  20t6.  "Wlao  emtltle4  to  proaecvte  tl&e  irrlta.  Ha1»«aa 
eorpns  mAy  iamie  on  Sunday. 

A  person  imprisoned  or  restrained  in  his  liberty,  within  the 
State,  for  any  cause,  or  upon  any  pretence,  is  entitled,  except  in 
one  of  the  cases  specified  in  the  next  section,  to  a  writ  of  habeas 
corpus,  or  a  writ  of  certiorari,  as  prescribed  in  this  article,  for  the 
purpose  of  inquiring?  into  the  cause  of  the  imprisonment  or  restraint, 
and,  in  a  case  prescribed  by  law,  of  delivering  him  therefrom.  A 
writ  of  habeas  corpus  may  be  issued  and  served  under  this  s^tioq, 
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on  the  first  day  of  the  week,  commonly  called  Sunday;  but  it  can- 
not be  made  returnable  on  that  day. 
2  R.  B.  M8.  i  21  (2  Bdm.  «d),  am^d. 

f  2016.  -When  nettfeer  writ  aliall  be  allowed. 

A  person  is  not  entitled  to  either  of  the  writs  specified  in  the 
last  section,  in  either  of  the  following  cases: 

1.  Where  he  has  been  committed,  or  is  detained,  by  virtue  of  a 
mandate,  issued  by  a  court  or  a  judge  of  the  United  States,  in  a  ^ 
case  where  such  courts  or  judges  hure  exclusive  jurisdiction  under 
the  laws  of  the  United  States,  or  have  acquired  exclusive  jurisdic- 
tion by  the  commencement  of  legal  proceedings  in  such  a  court. 

2.  Where  he  has  been  committed,  or  is  detained,  by  virtue  of 
the  final  judgment  or  decree,  of  a  competent  tribunal  of  civil  or 
criminal  jurisdiction;  or  the  final  order  of  such  a  tribunal,  made  in 
a  special  proceeding,  instituted  for  any  cause,  except  to  punish 
him  for  a  contempt^  or  by  virtue  of  an  execution  or  other  process, 
issued  upon  such  a  judgment,  decree,  or  final  order. 

Id.,  f  22,  am'd. 

§  aoiT.  [Aiu'd,  1885.]  Ho^r  and  to  wbom  appUeatfom  far 
babeaa  corpva  or  certiorari  made. 

Application  for  the  writ  must  be  made,  by  a  written  petition, 
signed,  either  by  the  person  for  whose  relief  it  Is  intended,  or  by 
some  person  in  his  behalf,  to  either  of  the  following  courts  or 
ofllcers: 

1.  The  supreme  court,  at  a  special  term  or  the  appellate  divi- 
sion thereof,  where  the  prisoner  is  detained  within  the  judicial 
district  within  which  the  term  is  held. 

2.  A  justice  of  the  supreme  court,  in  any  part  of  the  State. 

3.  An  officer  authorized  to  perform  the  duties  of  a  justice  of  the 
supreme  court  at  chambers,  being  or  residing  within  the  county, 
where  the  prisoner  is  detained;  or,  if  there  is  no  such  officer  within 
that  city  or  county,  capable  of  acting,  or,  if  all  those  who  are 
capable  of  acting  and  authorized  to  grant  the  writj  are  absent,  or 
have  refused  to  grant  it,  then  to  an  officer,  authorized  to  perform 
those  duties,  residing  in  an  adjoining  county. 

Id.,  S  23,  am'd;  L.  ISQS.  eta.  846. 

I  2018.  Application  In  another  connty)  proof  reavired. 

Where  application  for  either  writ  is  made  as  prescribed  in  sub- 
division third  of  the  last  section,  without  the  county  where  the 
prisoner  is  detained,  the  officer  must  require  proof,  by  the  oath 
of  the  person  Applying,  or  by  other  sufficient  evidence,  of  the  facts 
which  authorize  him  to  net  as  therein  prescribed;  and  if  a  judge 
in  that  county^  authorized  to  grant  the  writ.  Is  said  to  be  incapable 
of  acting,  the  cause  of  the  incapacity  must  be  specially  set  forth. 
If  such  proof  is  not  produced,  the  application  must  be  denied. 

Id..  H  24,  am'd. 

I  aoiH.  Contents  of  petition. 

The  petition  must  be  verified  by  the  oath  of  the  petitioner,  to 
the  effect  that  he  believes  it  to  be  true;  and  must  state,  in  sub- 
stance: 

1.  That  the  person  in  whose  behalf  the  writ  is  applied  for.  l» 
imprisoned,  o^  restrained  in  his  liberty;  the  place  where,  ume«9 
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it  is  unknown,  and  the  officer  or  person  by  whom,  he  is  so  Im* 
prisoned  or  restrained,  naming  both  parties,  if  their  naoties  are 
known,  and  describing  either  party,  whose  name  is  unknown. 

2.  Tnat  he  has  not  been  committed,  and  is  not  detained  by 
iTirtne  of  any  judgment,  decree,  final  order  or  process,  specified 
in  section  2016  of  this  act. 

3.  The  cause  or  pretence  of  the  imprisonment  or  restraint,  ac- 
cording to  the  best  knowledge  and  belief  of  the  petitioner. 

4.  If  the  imprisonment  or  restraint  is  by  virtue  of  a  mandate,  a 
copy  thereof  must  be  annexed  to  the  petition;  unless  the  petitioner 
avers,  either,  that  by  reason  of  the  removal  or  concealment  of  the 
prisoner  before  the  application,  a  demand  of  such  a  copy  could  not 
be  made,  or  that  such  a  demand  was  made,  and  the  legal  fees  for 
the  copy  were  tendered  to  the  officer  or  otner  person,  having  the 
prisoner  in  his  custody,  and  that  the  cop^  was  refused. 

5.  If  the  imprisonment  is  alleged  to  be  illegal,  the  petition  must 
state  in  what  the  alleged  illegality  consists.  Oee  §  2033.) 

6.  It  must  specify  whether  the  petitioner  applies  for  the  writ  oX 
habeas  corpus,  or  for  th^  writ  of  certiorari. 

2  O.  S.  MS,  I  26. 

S  26090.  When  wHt  must  be  ffvan-tedi  s^enattr  fov  vefnsinsw 

A  court  or  a  judge,  authorised  to  grant  either  writ,  must  grant 
it  without  delay,  whenever  a  petition  therefor  is  presented,  as 
prescribed  in  the  foregoing  sections  of  this  article  unless  it  ap- 
pears, from  the  petition  itself,  or  the  documents  annexed  thereto, 
that  the  petitioner  is  prohibited  by  law  from  prosecuting  the  writ. 
For  a  violation  of  this  section,  a  judge,  or,  if  the  application  was 
made  to  a  court,  each  member  of  the  court,  who  assents  to  the 
violation,  forfeits  to  the  prisoner  one  thousand  dollars,  to  be  re- 
covered by  an  action  in  his  name,  or  in  the  name  of  the  petitioner 
to  his  use. 

M..  H  26  ana  81. 


f  aOSl.  [Ant'd,  1805.]     Form  of  vrrflt  of  lubbeAS  earvwu 

The  writ  of  habeas  corpus,  issued  as  prescribed  in  this  article, 
must  be  substantially  in  the  following  form,  the  blanks  being 
properly  filled  up: 

"  The  People  of  the  State  of  New  York, 

To  the  Sheriff  of,"  etc.  (or  "  to  A.  B.")  . 

"We  command  you,  that  you  nave  the  body  of  C.  D.,  by  yon 
imprisoned  and  detained,  as  it  is  said,  together  with  the  time  and 
cause  of  such  imprisonment  and  detention,  by  whatsoever  name 

the  said   0.  D.  is  called  or  charged,   before  ",   ("the 

supreme  court,  at  a  special  term  or  term  of  the  appellate  division 
thereof,  to  be  held  ",  or  "  B.  F.,  justice  of  the  supreme  court ", 

or  otherwise,  as  the  case  may  be)  "  at  -  on  "  [or 

"  immediately  after  the  receipt  of  this  writ ",]  "  to  do  and  receive 
what  shall  then  and  there  be  considered,  concerning  the  said  C.  D. 
And  have  you  then  there  this  writ. 

"  Witness, ,  one  of  the  justices  "  (or  "  judges  ")  "  of 

the  said  court",  (or  "county  judge ^*,  or  otherwise,  as  the  case 

may  be,)  "the  day  of  ,  in  the  year 

eighteen  hundred  and  — —  ". 

U..  i  27;  L.  1806,  ch.  M6. 

909. 
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1  8088.  [Am'd^  18060    Form  of  writ  of  certlorArfl. 

The  writ  of  certiorari,  issued  as  prescribed  in  this  articlei  most 
be  substantially  in  the  following  form,  the  bianke  being  properly 
filled  up: 

"  The  People  of  the  State  of  New  York, 
To  the  Sheriff  of,"  etc.  (or  "  to  A.  B."> 

"We    command    you,    that    you    certify    fully    and    at    large. 

fQ »»^  (»<  the  supreme  court,  at  a  special  term  or  term  of 

the  appellate  division  thereof,  to  be  hold  ",  or  "  E.  F.,  justice  of 
the  supreme  court",  or  otherwise,  as  the  case  may  be,) 
"at ,  on *\  [or  "immediately  after  the  re- 
ceipt of  this  writ",]  "the  day  and  cause  of  the  imprisonment  of 
C.  i).,  by  you  detained,  as  it  is  said,  by  whatsoever  name  the  said 
C.  D.  is  called  or  charged.    And  have  you  then  there  this  writ ". 

"Witness, ,  one  of  the  justices  ",  (or  ** judgea  ")  "  of 

the  said  court ",  (or  "  county  judge,"  or  otherwise,  as  the  ease  ma^' 
be,)  "  the day  of  ,  iu  the  year  eighteen  hun- 
dred and  ". 

2  R.  8.  603.  i  28;  L.  188S,  ch.  946. 

1  2023.  l¥hen  vrrlt  returnable  before  another  Ivdfre. 

If  application  for  either  writ  is  made  to  the  supreme  court,  or 
to  a  justice  thereof,  in  a  county  other  than  that  wnere  the  person 
is  imprisoned  or  confined,  the  writ  may  be  made  returnable,  in  its 
or  his  discretion,  before  any  judge  authorized  tO  graut  it,  in  the 
county  of  the  imprisonment  or  confinement.  , 

ti.   1837.   ch.  240,   {  1    (4  Edm.  681).  ,  V 

9  26B4.  IVhen  writ  ■nffldent. 

The  writ  of  habeas  corpus  or  the  writ  of  certiorari  shall  not  be 
disobeyed,  for  any  defect  of  form,  and  particularly  in  either  of 
the  following  cases: 

1.  If  the  person  havirg  the  custody  of  the  prisoner  is  designated, 
either  by  his  name  of  ofiice,  if  he  has  one^  or  by  his  own  name; 
or,  if  both  names  are  unknown  or  uncertain,  by  an  assumed  ap- 
pellation. Any  person  upon  whom  the  writ  is  served,  is  deemed  to 
be  the  person  to  whom  it  is  directed,  although  it  is  directed  to  him 
by  a  wrong  name  or  description,  or  to  another  person. 

2.  If  the  person  directed  to  be  produced  is  designated  by  name, 
or  otherwise  described  in  any  way,  so  as  to  be  Identifiea  aa  the 
person  intended. 

2  R.  S.  663,  i  29. 

f  2025.  "When  writ  to  faane  wltbont  application* 

Where  a  justice  of  the  supreme  court,  in  court  or  out  of  court, 
has  evidence,  in  a  judicial  proceeding  taken  before  him,  that  any 
person  is  illegally  imprisoned  or  restrained  in  his  liberty,  within 
the  State;  or  where  any  other  judge,  authorized  by  this  article  to 
grant  the  writs,  has  evidence,  in  like  manner,  that  any  person  is 
thus  imprisoned  or  restrained,  within  the  county  where  the  judge 
resides;  he  must  issue  a  writ  of  habons  corpus  or  a  writ  of  cer- 
tiorari, for  the  relief  of  that  person,  although  no  application  there- 
for has  been  :s&d<. 

Id.,  I  30 

I  2626.  Retvrni  Ita  contents. 

The  person  upon  whom  either  writ  &as  been  duly  serred,  must 
state,  plainly  and  unequivocally  *»  hia  return: 


c  16.  t.  2,  a.  3  PA  BE  AS  CORPUS,  ETC.  IS  2O27-20 

1.  Whether  or  not,  at  the  time  when  the  writ  was  aerved,  or  at 
any  time  theretofore  or  thereafter,  he  Uad  in  his  custody,  or 
Qiider  his  power  or  restnuut,  the  person  for  whose  relief  the  writ 
was  issued. 

2.  If  he  so  had  that  person,  when  the  writ  was  scrTcd,  and  still 
has  him,  the  authority  and  true  cause  of  the  imprisonmeui  or  re- 
straint, setting  it  forth  at  length.  If  the  prisoner  is  detained  by 
virtue  of  a  mandate  or  other  written  authority,  a  copy  thereof 
must  be  annexed  to  the  return,  and,  upon  the  return  of  the  writ, 
the  original  must  be  produced,  and  exhibited  to  the  court  or  judge. 

3.  If  he  so  Lad  tlie  prisoner  at  any  time,  but  has  transferred  the 
custody  or  restraint  of  him  to  another,  the  return  must  conform 
to  the  return  required  by  the  second  subdivision  of  this  section, 
except  that  the  substance  of  the  mandate  or  other  written  author- 
Hy  may  be  given,  if  the  original  is  no  longer  in  his  hands;  and 
that  the  return  must  state  particularly  to  whom,  at  what  time,  for 
what  cause,  and  by  what  authority,  the  transfer  was  made. 

The  return  must  be  signed  by  the  person  making  it,  and,  unless 
he  is  a  sworn  public  officer,  and  makes  his  return  in  his  official 
capacity,  it  must  be  verified  by  his  oath, 

2  B.  S.  568,  I  82. 

I  2027.  HAbeaa  corpusf  1»«dy  of  prisoner  to  be  prodneedf 
«nless»  etc% 

The  person,  upon  whom  a  writ  of  habeas  corpus  has  been 
duly  served,  mast  also  bring  up  the  body  of  the  prisoner  in  his 
custody,  according  to  the  command  of  the  writ;  unless  he  states, 
in  his  return,  that  the  prisoner  is  so  sick  or  infirm,  that  the 
production  of  him  would  endanger  his  life  or  his  health. 

Id.,  i  88  sod  part  of  8  49. 

I  aoSBS.  Proeeedlnffs  om  dliiobedlomeo  of  frrlt. 

Where  a  person,  who  has  been  duly  served  with  either  writ, 
refuses  or  neglects,  without  sufficient  cause  shown  by  him,  fully 
to  obey  it,  as  prescribed  in  the  last  two  sections,  the  court  or 
judge,  before  which  or  whom  it  is  made  returnable,  upon  proof 
of  the  due  service  thereof,  must  forthwith  Issue  a  warrant  of 
attachment,  directed  generally  to  the  sheriff  of  any  county 
where  the  delinquent  may  be  found,  or,  if  the  delinqnent  is  a 
sheriff,  to  any  coroner  of  his  county,  or  to  a  particular  person 
specially  appointed  to  execute  the  warrant,  and  designated 
therein;  commanding  such  officer  or  other  person  forthwith  to 
ftpnrehend  the  delinqnent,  and  bring  him  before  the  court  or 
judge.  Upon  the  delinqnent  being  so  brought  up,  an  order  must 
be  made,  committing  him  to  close  custody  in  the  jail  of  the 
county  in  which  the  court  or  judge  is;  or,  if  be  is  a  sheriff,  in 
the  jail  of  a  county,  other  than  his  own,  designated  in  the  order; 
and,  in  either  case,  without  being  allowed  the  liberties  of  the 
jail.  The  order  must  direct  that  he  stand  committed,  until  he 
makes  return  to  the  writ,  and  complies  with  any  order,  which 
may  be  made  by  the  court  or  judge,  in  relation  to  the  person 
for  whose  relief  the  writ  was  issued. 

Id..  19  84  and  85. 

I  2O2t0.  Id. I  preeept  to  brflmgr  np  prlsomer. 

The  court  or  judge  may  also,  in  its  or  his  discretion,  at  the 
time  when  the  warrant  or  ^ttflohment  is  issued,  or  afterwardi^ 
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issue  a  precept  to  the  sheriff,  coroner,  or  other  person,  to  whom 
the  warrant  is  directed,  commanding  him  forthwith  to  bring 
before  the  court  or  judge  the  person  for  whose  Isenefit  the  writ 
was  granted,  who  must  thereafter  remain  in  the  custody  of  the 
officer  or  person  executing  the  precept,  until  discharged,  bailed^ 
or  remanded,  as  the  court  or  judge  directs. 

2  B.  S.  663,  f  86. 

I  a030.  Id.)  poirer  of  conntr  may  be  ealled« 

The  sheriff,  coroner,  or  other  person,  to  whom  a  warrant  of 
attachment  or  precept  is  directed,  as  prescribed  in  either  of  the 
last  two  sections,  may,  in  the  execution  thereof,  call  to  his  aid 
the  power  of  the  county,  as  the  sheriff  may.  do,  in  the  execution 
of  a  mandate  issued  from  a  court  of  record. 

Id..  (  87. 

I  2031.  Proceedings  on  return  of  liabeaa  eorpns. 

The  court  or  judge,  before  which  or  whom  the  prisoner  Is 
brought  by  yirtue  of  a  writ  of  habeas  corpus,  issued  as  prescribed 
in  this  article,  must,  immediately  after  the  return  of  the  writ, 
examine  into  the  facts  alleged  in  the  return,  and  into  the  cause 
of  the  imprisonment  or  restraint  of  the  prisoner;  nnd  must  make 
a  final  order  to  discharge  him  therefrom »  If  no  lawful  cause  for 
the  imprisonment  or  restraint  or  for  the  continuance  therpof, 
is  shown;  whether  the  same  was  upon  a  commit£n«*nt  for  an  actual 
or  supposed  criminal  matter,  or  for  some  othe:*  cause. 

Id.,  ff  38  and  88. 

S  2032.  £Ami*d,    1909.]      IVlien  prisoner   to   be   remnnded. 

The  court  or  judge  must  forthwith  make  a  final  order  to  re- 
mand the  pri8oner,  if  it  appears  that  he  is  detained  in  custody 
for  either  of  the  following  causes,  aad  that  the  time  for  which 
he  may  legally  be  so  detained  has  not  expired: 

1.  By  virtue  of  a  mandate  i8.sued  by  a  court  or  a  judge  of 
the  United  States,  in  a  caise  wliere  such  courts  or  judges  have 
exclusive  jurisdiction. 

2.  By  virtue  of  the  final  judgment  or  decree  of  a  competent 
tribunal,  of  civil  or  criminal  juri.sdictiou:  or  the  final  order  of 
such  a  tribunal,  made  in  a  special  proceeding,  instituted  for  any 
cause,  except  to  punish  him  for  a  contempt;  or  by  virtue  of  an 
execution  or  other  process,  issued  upon  such  a  judgment,  decree, 
or  lino  I  order. 

3.  For  a  criminal  contempt,  defined  in  section  s;even  hundred 
and  fifty  of  the  judiciary  law,  and  specially  and  plainly  charged 
in  a  conmiitment,  made  by  a  court,  ollicer.  or  body,  having  au- 
thority to  conunit  for  the  contempt  so  charged. 

Id.,  i  40.  Amended  by  U  1009,  ch.  66,  S  .S.  8eo  note  67  of  notes  of 
Board  of   Statuturj  ConM>Udatlon  at  end  of  code. 

S  203:f.    When   to    be   dlMcliarsed  In  ctvll  cases. 

It  it  appears  upon  the  return,  that  the  prisoner  is  in  custody, 
by  virtue  of  a  mandate  in  a  civil  cause,  he  can  be  discharged, 
only  in  one  of  the  following  cases: 

1.  Where  the  jurisdiction  of  the  court  which,  or  of  the  officer 
who,  issued  the  mandate,  has  been  exceeded,  either  as  to  matter, 
place,  sum,  or  person. 

2.  Where,  although  the  original  imprisonment  was  lawful,  yet 
by  some  act,  omission,  or  event,  which  has  taken  plac*€  after- 
wards, the  prisoner  has  becouu'  j/^ititled  to  be  discharged. 
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3.  Where  the  mandate  is  defectiye  in  a  matter  of  substance 
required  by  law,  rendering  it  void. 

4-  Where  -the  mandate,  although  in  proper  form,  was  Issued 
in  a  case  not  allowed  by  law. 

5.  Where  the  person,  having  the  custody  of  the  prisoner  under 
the  mandate,  is  not  the  person  empowered  by  law  to  detain  him. 

6.  Where  the  mandate  is  not  authorized  by  a  judgment,  decree^ 
or  order  of  a  court,  or  by  a  provision  of  law. 

2  B.  S.  668.  I  41. 

S  2034.  The  last  section  analllled.  ^ 

But  a  court  or  judge,  upon  the  return  of  a  writ  issued  as  pre- 
scribed in  this  article,  shall  not  inquire  into  the  legality  or  justice 
of  any  mandate,  judgment,  decree,  or  final  order,  specified  in  the 
last  section  but  one,  except  as  therein  stated. 

Id.,  f  42. 

S  2035.  ProeeedlniTS  on  trrefrnlar  eoninittm.ent. 

If  it  appears  that  the  prisoner  has  been  legally  committed  for 
a  criminal  offence,  or  if  he  appears  by  the  testimony  offered  with 
the  return,  or  upon  the  hearing  thereof,  to  be  guilty  of  such 
an  offence,  although  the  commitment  is  irregular,  the  court  or 
judge,  before  which  or  whom  he  is  brought,  must  forthwith 
make  a  final  order,  to  discharge  him  upon  his  giving  bail,  if  the 
case  is  bailable;  or,  if  it  is  not  bailable,  to  remand  him.  Where 
bail  is  given  pursuant  to  an  order,  made  as  prescribed  in  this 
section,  the  proceedings  are  the  same  as  upon  the  return  to  a 
writ  of  certiorari,  where  it  appears  that  the  prisoner  is  entitled, 
to  be  bailed. 

10..  i  48. 

I  2086.  Id.)  v^en  prisoner  may  be  eomntttted  to  anotlker. 
officer. 

'  Where  a  prisoner  is  not  entitled  to  his  discharge,  and  is  noifc 
bailed,  he  must  be  remanded  to  the  custody,  or  placed  under  the 
restraint,  from  which  he  was  taken,  unless  the  person,  in  whose' 
custody,  or  under  whose  restraint  ne  was,  is  not  lawfully  enti- 
tled thereto;  in  which  case,  the  order  remanding  him  muqk 
commit  him  to  the  custody  of  the  officer  or  person  so  entitled. 
Id.,  (  44. 

f  a03T.  Cnstodr  of  prisoner  pendln^r  the  proceedlnirs. 

Pending  the  proceedings,  and  before  a  final  order  is  made 
upon  the  return,  the  court  or  judge,  before  which  or  whom  the 
prisoner  is  brought,  may  either  commit  him  to  the  custody  of  the 
sheriff  of  the  county  wherein  the  proceedings  are  pending,  or 
place  him  in  such  care  or  custody,  as  his  age  and  other  circum- 
stances require. 

Id.,  §  46.  I 

§  2038.  UTotfce  to  person  Interested  fn  detention. 

Where  it  appears,  from  the  return  to  either  writ,  that  the 
prisovier  is  in  enstody  by  virtue  of  a  mandate,  an  order  for  his 
discharge  shall  not  be  made,  until  notice  of  the  time  when,  and 
the  place  where,  the  writ  is  returnable,  or  to  which  the  hearing 
has  been  adjourned,  as  the  case  may  be,  has  been  either  person- 
ally served,  eight  days  previously,  or  given  in  such  other  manner. 
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and  for  suck  previous  length,  of  time,  as  the  court  or  judn^e 
prescribes,  as  follows. 

1.  Where  the  mandate  was  issued  or  made  in  a  ciFil  action  or 
special  proceeding,  to  the  person  who  has  an  interest  in  continu- 
ing the  imprisonment  or  restraint,  or  his  attorney. 

2.  In  every  other  case,  to  the  district  attorney  of  the  coanty» 
within  which  the  prisoner  was  detained,  at  the  time  when  the 
writ  was  served. 

For  the  purpose  of  an  appeal,  the  person  to  whom  notice  is 
given  as  prescribed  in  the  first  subdivision  of  this  section,  be- 
comes a  party  to  the  special  proceeding. 

2  R.  S.  663,  fiS  46  and  47,  am*d  by  L.  1837,  cb.  240,  |  2  (4  Bdm.  681). 

I  2030.  Prisoner  may  controvert  returns  proofii  there- 
upon. 

A  prisoner,  produced  upon  the  return  of  a  writ  of  habeas 
corpus  may,  under  oath,  deny  any  material  allegation  of  the 
return,  or  make,  any  allegation  of  fact,  showing  either  that  his 
imprisonment  or  detention  is  unlawful,  or  that  he  is  entitled 
to  his  discharge.  Thereupon  the  court  or  judge  must  proceed^ 
in  a  summary  way,  to  hear  the  evidence,  produced  in  support  of 
or  against  the  imprisonment  or  detention,  and  to  dispose  of  tli» 
prisoner  as  the  justice  of  the  case  requires. 

Id.,  (  48. 

S  2040.  prooeedtniTs  «p€»n  sloknessy  etc.,  of  prisoner. 

Where  the  return  to  a  writ  of  habeas  corpus  states  that  the 
prisoner  is  so  siclc  or  infirm,  that  the  production  of  him  would 
endanger  his  life  or  health,  and  the  return  is  otherwise  sufficient, 
the  court  or  judge,  if  satisfied  of  the  truth  of  that  statement, 
must  decide  upon  the  return,  and  dispose  of  the  matter,  as  if  a 
writ  of  certiorari  had  been  issued.  * 

Id.,  s  40. 

{  2041.  "When  certiorari  to  issne  on  appllisation  tow 
habeas  corpns. 

Where  an  application  is  made  for  a  writ  of  habeas  corpus, 
as  prescribed  in  this  article,  and  it  appears  to  the  court  or  judge, 
upon  the  petition  and  the  documents  annexed  thereto,  that  tne 
cause  or  offence,  for  which  the  party  is  imprisoned  or  detained, 
is  not  bailable,  a  writ  of  certiorari  may  be  granted,  instead  of  a 
writ  of  habeas  corpus,  as  if  the  application  had  been  made  for 
the  former  writ. 

Id.,  i  60. 

f  2042.  Proceedtngrs  upon  its  return. 

Upon  the  return  to  such  a  writ  of  certiorari,  the  court  or 
judge,  before  which  or  whom  it  is  returnable,  mast  proceed  am 
upon  a  return  to  a  writ  of  habeas  corpus,  and  must  hear  thtt 
proofs  of  the  oarties,  in  support  of  and  against  the  return. 

Id.,  8  61. 

8  2043.  Id.  I  when  dischargre  to  be  prranted)  wbem  pr»« 
eeedlnvs  to  cease. 

If  it  appears,  that  the  prisoner  is  unlawfully  imprisoned  ov 
restrained  in  his  liberty,  the  court  or  judge  must  make  a  final 
order,  discharging  him  forthwith.    If  it  appears  that  he  Is  Uir- 
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tuDj  imprisoned  or  detained,  and  is  not  entitled  to  be  bailed, 
the   court  or  judge  must  make  a  final  order,   dismissinsr  the 
proceedings. 
2  E.  8.  66S,  I  52.  am'd. 

S  2044.  When  eertlorarl  does  not  present  habens  corpus. 

Notwithstanding  a  writ  of  certiorari  has  been  issued  or 
returned,  as  prescribed  in  this  article,  the  court  or  judges  before 
which  or  whom  it  is  returnable,  may  issue  a  writ  of  habeas 
corpus,  which  is,  in  all  respects,  subject  to  the  foregoing  prori- 
sions  of  this  article,  relating  to  the  latter  writ.  If  the  court  or 
judge  refuses  a  writ  of  certiorari,  or,  upon  the  return  thereof, 
refuses  to  discharge  the  prisoner,  the  latter  may  claim,  and  is 
entitled  to,  the  writ  of  habeas  corpus,  as  prescribed  in  this 
article. 

Id.,  (  68. 

• 

I  204S.  Bail  on  eertlorarl }  -when  and  hoTr  ordered. 

If,  upon  the  return  to  a  writ  of  certiorari,  issued  as  prescribed 
in  this  article,  it  appears,  that  the  person  imprisoned  or  detained 
is  entitled  to  be  bailed,  the  court  or  judge  must  make  a  final 
order,  fixing  the  sum  in  which  he  is  to  be  admitted  to  bail; 
specifying  the  court,  and  the  term  thereof,  at  which  he  is  required 
to  appear;  and  directing  his  discharge,  upon  bail  being  given 
accordingly,  as  required  by  law.  If  sufficient  bail  is  immediately 
offered,  the  court  or  judge  must  take  it;  otherwise,  bail  may  b€i 
given  afterwards,  as  prescribed  in  the  next  section. 

Id.,  9  64,  am*d. 

I  a046.  [Am'd,  1896.]    Id.)  br  whom  and  how  taken. 

Upon  the  production  of  the  order,  or,  if  it  was  made  by  a  court, 
of  a  certified  copy  thereof,  to  a  justice  of  the  supreme  court,  or 
to  the  county  judge  or  special  county  judge  of  the  county,  where 
the  prisoner  is  detained,  the  judge  must  take  the  recognizance 
of  the  prisoner,  with  two  sureties,  in  the  sum  so  fixed,  condi- 
tioned for  the  appearance  of  the  prisoner,  as  prescribed  in  the 
order.  Each  person,  offering  himself  as  a  surety,  must  show,  by 
bis  oath,  to  the  satisfaction  of  the  judge,  that  he  is  a  house- 
holder in  the  county,  and  worth. twice  the  sum  in  which  he  is 
required  to  be  bound,  over  and  above  all  demands  against  him. 
It  is  not  necessary,  that  the  prisoner  should  appear  in  person 
before  the  judge,  to  acknowledge  the  recognizance;  but  it  may  be 
acknowledged  by  the  prisoner,  and  certified,  in  like  manner  as 
a  deed  to  be  recorded  in  the  county. 

Id.,  t  65,  am'd;  L.  1806,  eta.  046. 

§  3047.  Dlscharffe  of  prisoner  bailed. 

The  judge  must  immediately  file  the  recognizance  with  the  clerk 
of  the  court,  before  which  the  prisoner  is  bound  to  appear.  He 
must  also  make  a  certificate  upon  the  order,  or  the  certified  copy 
thereof,  to  the  effect  that  it  has  been  comolied  with.  Upon  pro- 
dt!Ction  of  the  certificate,  the  prisoner  is  entitled  to  his  dischage 
from  imprisonment,  for  any  cause  stated  in  the  return  to  the 
certiorari. 
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S  204S.  Order  snbstltntecl  for  writ  of  dUcluirfirei  serTloe 
and  efleet  thereof* 

The  writ  of  discharge  is  abolished.  A  final  order  to  discharge  a 
prisoner,  made  as  prescribed  in  this  article,  may  be  served  in  like 
manner  as  an  injunction  order,  and  when  so  served,  it  may  be 
enforced  in  the  same  manner  as  a  final  judgment  in  a  civil  action, 
except  where  special  provision  for  its  enforcement  is  otherwise 
made  in  this  act.  Where  such  an  order  directs  a  discharge,  upon 
giving  bail,  the  service  thereof  is  not  complete  until  service  of  the 
certificate,  or  other  proof  proscribed  by  law,  showing  that  bail  has 
been  given,  as  required  thereby. 

Sec  S§  610  and  1241,  ante. 

{  2049,  Enfordngr  order  for  dtseliarirei  penalty,  etc 

Obedience  to  a  final  order  to  discharge  a  prisoner,  made  as  pre- 
scribed in  this  article,  may  be  enforced  by  the  court  which,  or  the 
judge  who,  made  the  same,  by  attachment,  as  for  a  neglect  to 
make  a  return  to  a  writ  of  habeas  corpus,  and  with  like  effect. 
A  person  guilty  of  such  disobedience  forfeits,  to  the  prisoner  ag- 
grieved, one  thousand  two  hundred  and  fifty  dollars,  in  addition  to 
the  damages  which  the  latter  sustains. 

Section  57,  R.  S.,  am*d.      See  §  2020,  ante,  and  §  2061,  post. 

{  2060.  "Wlften  prisoner  dlseltarHred  not  to  be  re-lna- 
prlMonedi  ivhcn  lie  may  be. 

A  prisoner,  who  has  been  discharged  by  a  final  order,  made  upon 
a  writ  of  habeas  corpus  or  certiorari,  issued  as  prescribed  in  this 
article,  shall  not  be  again  imprisoned,  restramed,  or  kept  in 
custody,  for  the  same  cause.  But  it  is  not  deemed  to  be  the  same 
cause,  in  either  of  the  following  cases: 

1.  Where  he  has  been  discharged  from  a  commitment  on  a 
criminal  charge;  and  is  afterwards  committed  for  the  same 
offence,  by  the  lawful  order  or  other  mandate  of  the  court, 
wherein  he  was  bound  by  recognizance  to  appear,  or  in  which  he 
has  been  indicted  or  convicted  for  the  same  offence. 

2.  Where  he  has  been  discharged,  in  a  criminal  cause,  for  de- 
fect of  proof,  or  for  a  material  defect  in  the  commitment;  and  is 
afterwards  arrested  on  sufiicient  proof,  and  committed  by  a  lawful 
mandate  for  the  same  offence. 

3.  Where  he  has  been  discharged,  in  a  civil  action  or  si>ecial 
proceeding,  for  an  illegality  in  the  judgment,  final  order,  or  other 
mandate,  as  prescribed  in  this  article;  and  is  afterwards  im- 
prisoned by  virtue  of  a  lawful  judgment,  final  order,  or  other 
mandnte,  for  the  same  cause  of  action. 

4.  Where  he  has  been  discharged,  in  a  civil  action  or  special 
proceeding,  from  imprisonment  by  virtue  of  an  order  of  arrest; 
and  is  afterwards  taken  in  execution,  or  other  final  process,  in  the 
same  action  or  special  proceeding,  or  arrested  in  another  action  or 
special  proceeding,  after  the  first  was  discontinued. 

Id.,  S  69. 

{  2061.  Penalty  for  vtolatingr  tbe  last  seetlon. 

If  a  court,  or  judge,  or  any  other  person,  in  the  execution  of 
a  judgment,  order,  or  other  mandate,  or  otherwise,  knowingly 
violates,  causes  to  be  violated,  or  assists  in  the  violation  of,  the 
last  section,  he,  or  if  the  act  or  omission  was  that  of  a  court,  each 
member  of  the  court  nssenting  thereto,  forfeits,  to  the  prisoner 
aggrieved,  one  thousand  two  hundred  and  fifty  dollars.  He  is  also 
guilty  of  a  misdemeanor;  and,  upon  conviction  thereof,  shall  be 
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IMiDished  by  fine,  not  exceoding  one  thousand  dollars,  or  by  im- 
prisonment, not  exceeding  tax  uoixUiii,  or  by  li>oth  in  Xhs  discreuou 
ot  the  conrt. 
2  R.  S.  563,  §  60  and  part  of  f  64. 

I  a062.  Id.  J  for  eoncearlingr  prisoner,  etc.,  to  avoid  iwit. 

Any  one,  having  in  his  custody,  or  under  his  power,  a  person 
entitled  to  a  writ  of  habeas  corims  or  a  writ  ot  certiorari,  us  pre- 
Fcribed  in  this  article,  or  a  i)ei>ou  for  whose  relief  a  writ  of 
habeas  corpus  or  a  writ  of  ceriioniri  has  been  auly  issued,  as 
prescribed  in  this  article,  who,  with  intent  to  elude  the  service  of 
the  writ,  or  to  avoid  the  eli'ect  thereof,  transfers  the  prisoner  to 
the  custody,  or  places  him  under  the  power  or  control,  of  another, 
or  conceals  him,  or  changes  the  place  of  his  confinement,  is  guilty 
of  a  misdemeanor;  and,  upon  couviction  thereof,  shall  be  punished 
as  specified  in  the  last  section. 

Id.,   H  61,  62  and  remaioder  of  64. 

{  2053.  Id.;  for  aidimar,  etc. 

A  pel-sou  who  knowingly  assists  in  the  violation  of  the  Inst  sec- 
tion, is  guilty  of  a  misdemeanor;  and,  upon  conviction  taereof, 
shall  be  punished  as  specified  in  the  last  section  but  one. 
Id..  (  63. 

i  20S4..  'Warrant  to  brln«  up  prisoner  abont  betas  r— 
moved. 

Where  it  appears,  by  proof  satisfactory  to  a  court  or  judge, 
authorized  to  grant  either  writ,  that  a  person  is  held  in  unlawful 
confinement  or  custody,  and  that  there  is  a  good  reason  to  belieye, 
that  he  will  be  carried  out  of  the  State,  or  suffer  irreparable  injury, 
before  he  can  be  relieved  by  a  writ  of  habeas  corpus  or  a  writ  of 
certiorari;  the  court  or  judge  must  issue  a  warrant,  reciting  the 
facts,  directed  to  a  particular  sheriff,  or  generally  to  any  sheriff  or 
constable,  or  to  a  person  si)ecial]y  designated  therein;  and  com- 
manding him  to  take,  and  forthwith  to  bring  before  the  court  or 
judge,  the  prisoner,  to  be  dealt  with  according  to  law.  If  the  war- 
rant is  issued  by  a  court,  it  must  be  under  the  seal  thereof;  if  by 
a  judge,  it  must  be  under  his  hand. 

Id.,  f  66. 

I  2055*  "Wlien  offender  to  be  arrested* 

Where  the  proof,  specified  in  the  last  section.  Is  also  sulHcleut 
to  justify  an  arrest  of  the  person  having  the  prisouer  in  his  cus- 
tody, as  for  a  criminal  offence,  committed  in  taking  or  detaining 
him,  the  warrant  must  also  contain  a  direction  to  arrest  that  per- 
son, for  the  oflfence. 

Id.,  §  66. 

9  2056.  Ezeontlon  of  -warrant f  proeeedlapTs  to  relieve 
prisoner. 

The  oflScer  or  other  person,  to  whom  the  warrant  is  directed  and 
delivered,  must  execute  it  by  bringing  the  nrisoner  therein  named, 
and  also.  If  bo  commanded  in  the  warrant,  the  person  who  detains 
him,  before  the  court  or  judge  issuing  it;  and  thereupon  the  per- 
son detaining  the  prisoner  must  nuike  a  return,  in  like  manner, 
and  the  like  proceedings  must  be  tjikeu,  as  if  a  writ  of  habeas 
corpus  had  been  issued  in  the  first  instance. 
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1  2057*  Id. I  proceedtnjgra  to  pnnlslt  offender. 

If  the  person,  haviDg  the  prisoner  in  his  custody,  is  brought 
before  the  court  or  judge,  as  for  a  criminal  offence,  he  is  entitled 
to  be  examined,  and  must  be  committed,  bailed,  or  discharged,  by 
the  court  or  judge,  a»  iu  &uy  cnuiluai  case  of  the  same  noturOk 

2  B.  S.  6G3,  I  68. 

S  2058«  When  appeal  may  be  taken  in  cases  nnder  this 
article. 

An  appeal  may  be  taken  from  an  order  refusing  to  grant  a 
writ  of  habeas  corpus,  or  a  writ  of  certiorari,  as  prescribed  in 
this  article,  or  from  a  final  order,  made  upon  the  return  of  such  a 
writ,  to  discharge  or  remand  a  prisoner,  or  to  dismiss  the  proceed- 
ing. Where  the  final  order  is  made,  to  discharge  a  prisoner, 
upon  his  giving  bail,  an  appeal  therefrom  may  be  taken, 
before  bail  is  given;  but  where  the  appeal  is  taken  by  the 
people,  the  discharge  of  the  prisoner  upon  bail  shall  not  be  stayed 
thereby.  An  appeal  does  not  lie,  from  an  order  of  the  court  or 
judge,  before  which  or  whom  the  writ  is  made  returnable,  except 
as  prescribed  in  this  section.  / 

Substituted  for  Id.,  |  69. 

I  2059.  Id.;  by  people. 

An  appeal  from  a  final  order,  discharging  a  prisoner  committed 
upon  a  criminal  accusation,  or  from  the  affirmance  of  such  an 
order,  may  be  taken,  in  the  name  of  the  people,  by  the  attorney- 
general  or  the  district-attorney. 

Substituted  for  id.,  §(  70  and  71.    See  {$  1866-1361,  ante;  |  2121,  post. 

S  SSOOO.  Prisoner  ivbo  appeals  niay  be  admitted  to  ball. 

Where  a  prisoner,  who  stands  charged,  upon  a  criminal  accusa- 
tion, with  a  bailable  offence,  has  perfected,  or  intends  to  take,  an 
appeal  from  a  final  order  dismissing  the  proceedings,  remanding 
him,  or  otherwise  refusing  to  discharge  him,  made  as  prescribed 
in  this  article,  the  court  or  judge,  upon  his  'application,  either 
before  or  after  the  final  order,  must,  upon  such  notice  to  the 
district-attorney  as  the  court  or  judge  thinks  proper,  make  an 
order,  fixing  ihe  sum  in  which  the  applicant  shall  be  admitted  to 
bail,  pending  the  appeal;  and  thereupon,  when  his  appeal  is  per- 
fected, he  must  be  admitted  to  bail  accordingly. 

L.  1873,  ch.  663,  part  of  S  1  (0  Edm.  704). 

I  20G1.  [Am*d,  1896.]    Id.)  recos-nlsance,  etc. 

The  recognizance  for  that  purpose  must  be  conditioned,  that  thtf 
prisoner  will  appear,  at  a  term  of  the  appellate  division  of  the 
supreme  court  to  be  held  at  a  time  and  place  uc»signated  in  the 
order,  and  abide  by  and  perform  the  judgment  of*  order  of  the 
appellate  court.  It  must  be  taken  and  approved  by  a  justice  of 
the  supreme  court,  or  by  the  court  or  judge  from  whose  order 
the  appeol  is  taken,  or  by  Ihe  county  judge  of  the  county  in  which 
the  order  wns  ninde.  In  nil  other  respects,  the  proceedings  are  the 
same  as  prescribed  in  this  article,  where  it  oppenrs,  upon  the  re- 
turn of  a  writ  of  certiorari,  that  the  prisoner  is  entitled  to  be 
admitted  to  bail. 

Id.,  part  of  S  1;  L.  1805,  ch.  946. 
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I  2062.   [Am'd,  180S.]     Id.)  on  appeal  to  eoart  of  appeals. 

Where  a  priBoner,  who  stands  charged  with  an  offence,  specified 
in  the  last  section,  has  perfected  an  appeal,  to  the  court  of  appeals, 
ii-oiu  a  hnai  omer  of  the  supreme  court,  affirming  an  order  re- 
fusing his  discharge,  or  reversing  an  order  granting  his  discharge; 
the  court,  frbm  wnose  order  the  appeal  is  taken,  or  a  judge 
thereof,  must,  upon  his  application,  admit  him  to  bail,  as  pre* 
scribed  in  the  last  section;  except  that  the  recognizance  must  be 
conditioned  to  appear,  at  a  term  of  the  appellate  division  of  the 
supreme  court  from  which  the  appeal  is  taken,  to  abide  hy  and 
perform  its  judgment  or  order,  made  after  the  determination  of 
the  appeal, 

li.  1873.  cb.  668.  part  of  f  1,  am'd;  L.  1896.  ch.  Md. 

9  2003.  Custody  of  prisoner  nntil  be  vi^es  bail. 

Where  the  sum,  in  which  a  prisoner  shall  be  admitted  to  bail, 
has  been  fixed,  as  prescribed  in  either  of  the  Inst  two  sections,  he 
must  remain  in  the  custody  of  the  sheriff  of  the  county  in  which 
he  then  is,  until  he  is  admitted  to  bail,  ns  therein  prescribed;  or, 
if  he  does  not  give  the  requisite  bail,  until  the  time  to  appeal  has 
expired  or  the  appeal  is  disposed  of,  and  the  further  direction  of 
the  court,  made  thereupon. 

Remainder  of  same  section,  am*d. 

§  2064.  [Am*d,  180S.]  Reeoarniaance  T-alld  for  adjourned 
terma* 

Where  no  order  or  other  direction  of  the  court,  relating  to  the 
di^osition  of  the  prisoner,  is  made  at  the  term  specified  in  a 
recognizance,  given  as  prescribed  in  section  2061  or  section  20C2  of 
this  act,  the  matter  is  deemed  adjourned,  without  an  order  to  that 
effect,  to  the  next  term  of  the  appellate  division  of  the  supreme 
court,  to  be  held  in  the  same  department;  and  thereafter  to  each 
successive  term,  until  such  an  order  or  direction  is  made.  The 
prisoner  is  bound  to  attend  at  each  successive  term  of  the  appel- 
late division;  and  the  recognisance  is  valid  for  his  attendJEince 
accordingly,  without  any  notice  or  other  formal  proceedings. 

fi.  1885,  cb.  946. 

§  2065.  Penalty  for  refnainflr  copy  of  proeess,  etc. 

An  oflScer  or  other  person,  who  detains  any  one  by  virtue  of  a 
mandate,  or  other  written  authority,  must  upon  reasonable  de- 
mand, and  tender  of  his  fees,  deliver  a  copy  thereof  to  ony  person 
who  applies  therefor,  for  the  purpose  of  procurini?  a  writ  of 
habeas  corpus  or  a  writ  of  certiorari,  in  behalf  of  the  prisoner.  If 
he  knowingly  refuses  so  to  do,  he  forfeits  two  hundred  dollars  to 
the  prisoner. 

Section  72.  R.  S..  am'd. 

I  2066.  Application  of  this  article  to  otber  writs  of 
liabeas  corpus. 

Except  as  otherwise  expressly  prescribed  by  statute,  the  pro- 
visions of  this  article  apply  to  and  regulrto  the  proceedings  upon 
every  common  law  or  statutory  writ  of  habeas  corpus,  as  far  at 
they  are  applicable;  and  the  authority  of  a  court  or  n  judge,  to 
grant  such  a  writ,  or  to  proceed  thereupon,  by  statute  or  the  com- 
mon law,  must  be  exercised  in  conformity  to  this  article,  in  any 
case  therein  provided  for. 

Sections  73  and  76,  ».  8.  ^^ 
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ARTICLE  FOURTH. 

The  writ  of  mandamtis. 

••e.  2007.  Kind*  of  writ;  how  alternatlye  writ  granted. 
a068.  When  writ   granted   at  special  term. 

a060.  Id.;  at  term  of  the  appellate  division  of  the  supreme  court, 
3070.  When  peremptory  mandamus  to  issue  in  first  instance. 
9071.  Alternatlye   writ;    how    serred. 

2072.  Writ;  how  returnable. 

2073.  Return  or  demurrer  to  first  writ. 

2074.  Return;  how  made. 
2076.  Motion  to  set  aside  writ. 

2076.  Contents  of  alternati?e  writ;  demurrer  thereto. 

2077.  Form  and  contents  of  return. 

2078.  Further  return   cannot  be   compelled;   demurrer  to  return. 
2070.  Issue  of  fact;   when  It  arises. 

2060.  Application  of  certain  proTlsionB  of  chapter  sixth. 

2061.  Service  of  notice  of  filing  return  and  demurrer. 

2062.  Subsequent  proceedings  the  same  as  in  an  action. 

2083.  Issue  of  fact;  how  triable. 

2084.  Id.;  where  triable. 

2066.  Issue  of  law  upon  general  term  mandamus;  how  and  where  triabl«, 
2066.  Costs. 

2087.  Appeals. 

2088.  W^hen   relator  to  recover   damages. 

2060.  Stay  of  proceedings;   enlargement  of  time. 
2000.  Fine  in  cerUin  cases. 

S  2067.  Kinds  of  writs  hoir  alternative  writ  arranted. 

A  writ  of  mandamus  is  either  alternative  or  peremptory.    The 
alternatiye  writ  may  be  granted  upon  an  affidavit,  or  other  writte 
proof,  showing  a  proper  case  therefor;  and  either  with  or  without 
previous  notice  of  the  application,  as  the  court  thinks  proper. 

I  2068.  [Am'd,  1806.]    "Wben  writ  granted  at  speeial  term. 

Except  where  special  provision  therefor  is  otherwise  made  in 
this  article,  a  writ  of  mandamus  can  be  granted  only  at  a  special 
term  of  the  supreme  court,  held  within  the  judicial  district,  em- 
bracing the  county,  wherein  an  issue  of  fact,  joined  upon  an 
alternative  writ  of  mandamus,  is  triable,  as  prescribed  in  this 
article. 

L.  1886,  ch.  946. 

I  20e8.  [Am'd,  1806.]  Id.|  at  term  of  the  appellate  divl. 
•Ion  of  the  anpreme  conrt. 

A  writ  of  mandamus  may  be  granted,  at  a  term  of  the  appellate 
division  of  the  supreme  court  only,  directed  generally  to  any 
judge  holding,  or  to  hold,  a  special  term  of  the  same  court,  or 
directed  to  one  or  more  judges  of  the  same  court  named  therein, 
in  any  case  where  such  a  w^rit  may  be  iasuod  out  of  the  supreme 
court,  directed  to  any  other  court,  or  to  a  judge  thereof.  Such  a 
writ  can  be  granted  only  at  a  term  of  the  appellate  division  of 
the  judicial  department  embracing  the  county,  wherein  the  action 
is  triable,  or  the  special  nroceeding  is  brought,  in  the  course  of 
which  the  matter  sought  to  be  enforced  by  the  m.nn^lnmus 
originnted.  unless  that  term  is  not  in  se'-'s'on:  in  which  case,  it  may 
be  grnntod  at  a  term  of  the  appellate  division  of  an  adjoininir 
judicial  department. 

U  167S.  ch.  70.  part  of  f  1  (9  Edm.  S75);  L.  1896,  ch.  948. 
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I  a070.  [Am'dy  1805.]  "When  peremptory  mandamiis  to 
|»»oe   in  first  instance. 

A  peremptory  writ  of  mandamus  may  be  issued,  in  the  first 
instance,  where  the  applicant's  right  to  the  mandamus  depends 
only  upon  questions  of  law,  and  notice  of  the  application  has 
been  given  to  a  judge  of  the  court,  or  to  the  corporation,  board, 
or  other  body,  otlicer,  or  otlier  person,  to  which  or  to  whom  it 
Is  directed.  The  notice  must  be  served,  at  least  eight  days  before 
the  application  is  heard;  unless  a  shorter  time  is  prescribed  by 
an  order  to  show  cause,  ma<Ie,  where  the  application  is  to  the 
special  term,  by  the  court,  or  a  judpe  thereof;  or  where  the  appli- 
cation is  to  the  appellate  division,  by  the  appellate  division,  or  a 
justice  of  the  appellate  division  of  that  judicial  department.  In 
such  a  case  the  ajiplication  must  be  founded  upon  affidavits,  or 
other  written  proofs,  a  copy  of  which  must  be  served  with  the 
notice,  or  order  to  show  cause.  Where  the  court,  board  or  other 
body  to  be  serve<l,  consists  of  three  or  more  members,  the  notice 
or  order  to  show  cause,  and  the  papers  upon  which  the  application 
is  to  be  made,  may  be  served,  as  prescribed  in  the  next  section 
for  service  of  an  alternative  writ  of  mandamus.  Except  as  ^re- 
scribed  in  this  section,  or  by  special  provision  nf  law,  a  per- 
emptory mandamus  cannot  be  issued,  until  an  alternative  man- 
damus has  been  issued  and  duly  served,  and  the  return  day 
thereof  has  elapsed. 

li.  1895,  cb.  946. 

S  2071.  Alternative  fvrlt)  ho'vr  served. 

An  alternative  writ  of  mandamus  must  be  served,  by  showing 
the  original  writ,  and  delivering  a  copy  thereof,  to  the  person  to 
be  served.  Where  it  is  directed  to  a  conrt,  or  to  the  judge  or 
judges  of  a  court,  it  must  be  served,  either  in  term  time  or  in 
vacation,  upon  the  judge  or  judges  of  the  court:  except  that, 
where  the  court  consists  of  three  or  more  judges,  service  upon 
a  majority  of  them  is  sufficient.  Where  it  is  to  be  served  upon 
a  board  or  body,  other  than  a  corporation,  service  must  be  made 
ut>on  A  majority  of  the  members  thereof,  unless  the  board  or 
body  was  created  by  law,  and  has  a  chairman  or  other  presiding 
officer,  appointei'  pursuant  to  law;  in  which  case,  service  upon  him 
is  sufficient.  Where  the  writ  is  to  be  :<erved  upon  a  corporation, 
service  thereof  may  be  made  upon  any  officer,  upon  whom  a  sum- 
mons, issued  out  c)f  the  supreme  court,  may  be  served.  Where 
one  or  more  of  th-^  persons,  upon  whom  to  make  service,  as  pre- 
Bcribed  in  this  section,  cannot,  after  due  diligence,  be  found,  the 
exhibition  of  the  original  writ  may  be  dispensed  with,  and  ser- 
vice may  be  made  upon  him  or  them,  as  prescribed  by  law  for  the 
service  of  a  summons,  issued  out  of  the  supreme  court. 

f  2072.   [Am'd,  1806.]    'Wrltt  how  returnable. 

An  alternative  writ  must  bo  made  returnable  twenty  days 
after  the  service  thereof,  at  the  office  of  the  clerk  of  the  county, 
designated  therein,  in  which  an  isRue  of  fact  joined  therounon  is 
triable.  A  peremptory  writ  must  be  made  returnable  at  a  snecial 
tprm  or  a  term  of  the  appellate  division  of  the  supreme  court, 
(!osicmaf"d  therein,  to  which  apolication  for  the  alternative  writ 
might  have  been  made.  , 

L.  1896   v4a.  946. 
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1  2073.  Return  or  demurrer  to  flmt  irrlt. 

Where  the  first  writ  of  mandamus  has  been  duly  servedt  8 
return  must  be  made  to  the  same,  as  therein  required,  uniesA  it 
is  an  altematiye  writ,  and  a  demurrer  thereto  is  taken.  In 
default  of  a  return,  the  person  or  persons,  upon  whom  the  writ 
was  served,  may  be  punished,  upon  the  application  of  the  peoptab 
or  of  the  relator,  for  a  contempt  of  court. 

2  R.  S.  686,  8  M  <2  Edm.  608),  am'd.    See  (  2076,  poet. 

S  2074.  [Am'd,   1895.]    Return,  how  made. 

The  return  to  an  altcrnatiye  writ  of  mandamus  must  be  annexed 
to  a  copy  of  the  writ;  and  must  be  filed,  in  the  office  of  the  clerk, 
where  it  is  returnable,  within  the  time  specified  in  the  writ.  The 
return  to  a  i>eremptory  writ  of  mandamus  must  be  likewise 
annexed  to  a  copy  thereof;  and  must,  before  the  expiration  of 
the  first  day  of  the  term  at  which  it  is  returnable,  be  either 
delivered  in  open  court,  or  filed  in  the  office  of  the  clerk  of  tha 
county  wherein  the  term  is  to  be  held. 

L.  1896,  ch.  M6.  Bee  fS  2072  and  2078,  ante. 

I  2076.  Motion  to  set  aside  writ. 

An  alternative  writ  of  mandamus  cannot  bo  quashed  or  set 
aside  upon  motion,  for .  any  matter  involving  the  merits.  A 
motion  to  set  aside  such  a  writ,  for  any  other  cause,  or  to  set 
aside  or  quash  a  peremptory  writ  of  mandamus,  or  to  set  aside 
the  service  of  either  writ,  must  be  made  at  a  term,  whereat  the 
writ  might  have  been  granted. 

I  2070.  Contents  of  alternative  -writ)  dentnrrer  thereto. 

The  statement,  contained  in  an  alternative  writ  of  mandamua, 
of  the  facts  constituting  the  grievance,  to  redress  which  it  is 
issued;  the  joinder  therein  of  two  or  more  such  grievances;  and 
the  command  of  the  writ,  are  subject  to  the  provisions  of  chapter 
sixth  of  this  act,  respecting  the  statement,  in  a  complaint,  of  the 
facts  constituting  a  cause  of  action;  the  joinder  therein  of  two 
or  more  causes  of  action;  and  the  demand  of  judgment  thereupon. 
The  person,  upon  whom  the  writ  is  served,  Instead  of  making 
a  return  thereto,  may  file  in  the  ofllce  where  the  writ  is  return- 
able, a  denuirrer  to  the  writ;  or  he  may  file  a  demurrer  to  a 
complete  statement  of  facts  contained  in  the  writ,  as  constituting 
a  separate  grievance,  and  make  a  return  to  the  remainder  of  the 
writ.  A  demurrer  may  be  thus  taken,  in  a  case  where  a  defend- 
ant may  demur  to  a  complaint,  or  to  a  cause  of  action  separately 
stated  in  a  complaint,  as  prescribed  in  chapter  sixth  of  this  act; 
and  it  must  be  in  like  form. 

I  2077.  Fornt  tfnd  oontents  of  retnm* 

The  provisions  of  chapter  sixth  of  this  act,  relating  to  the  form 
and  contents  of  an  answor,  containing  denials  and  allegations 
of  new  matter,  except  those  provisions  which  relate  to  the 
vorificntion  of  an  answer,  and  to  a  counterclnira  contained 
therein,  apply  to  a  return  to  an  alternative  writ  of  mandamus, 
showing  cause  against  obeying  the  command  of  the  wMt,  For 
the  purpose  of  the  application,  each  complete  statement  of  facts, 
assigning  a  cause  why  the  command  of  the  writ  onirht  not  tn 
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be  obeyed,  is  regarded  as  a  separate  defence*  and  must  be  8ep«r 
,  rately   stated,   and  numbered* 
See  S§  41)8^  489,  600  and  S07»  ante. 

i  2078.  FurtUer  return  canmot  be  oompelledi  demurrer 
to  re  tarn. 

A  person,  who  has  made  a  return  to  an  alternative  mandamus^ 
cannot  be  compelled  to  make  a  further  return.  The  people,  or 
the  relator,  may  demur  to  the  return,  or  to  any  complete  states 
meut  of  facts,  therein  separately  assigned  as  a  cause  for  disobey* 
iug  the  command  of  the  writ,  on  the  ground  that  the  same  is 
insufficient  in  law,  upon  the  face  thereof. 

S  207d.  Is9iie  of  faeti  when  it  nrt«es. 

An  issue  of  fact  arises  upon  a  denial,  contained  in  the  return^ 
of  a  material  allegation  of  the  writ,  or  upon  a  material  allegation 
of  new  matter,  contained  in  a  return;  unless  a  demurrer  thereto 
is  taken.  Where  the  people  or  the  relator  demur  to  a  complete 
statement  of  facts,  separately  assigned  as  cause  for  disobeying 
the  command  of  tne  writ,  an  issue  of  fact  arises,  with  respect 
to  the  remainder  of  the  return* 

See  §  964,  ante. 

S  S080,  Application  of  eertain  provtslonji  of  ohapte* 
■Ixtli. 

Oral  pleadings  ui)on  a  writ  of  mandamus  are  abolished,  and 
no  pleadings  are  allowed,  except  as  prescribed  in  the  foregoing 
sections  of  this  article.  The  proyisions  of  title  second  ot,  chapter 
sixth  of  this  act  apply  to  the  writ  and  the  return;  except  that  it 
is  not  necessary  to  serve  a  copy  of  either,  upon  the  attorney 
for  the  adverse  party,  or  to  verify  either,  and  that  neither  can 
be  amended,  without  special  application  to  the  court,  or  stricken 
out  as  sham. 

I  2081.  Service  of  notice  of  flllns  retnrn,  and  den^nrrer. 

Where  a  return  to  an  alternative  writ  of  mandamus  has  been 
filed,  the  attorney  for  the  defendant  making  it  must  serve,  upon 
the  attorney  for  the  people  or  the  relator,  a  notice  of  the  filing 
thereof.  Where  the  people  or  the  relator  demur  to  the  return, 
or  to  a  part  thereof,  a  copy  of  the  demurrer  must  be  served  upon 
the  attorney  for  the  defendant,  within  twenty  days  after  thft 
service  of  such  a  notice.  Where  the  defendant  demurs  to  the 
writ,  or  to  a  part  thereof,  a  copy  of  the  demurrer  must  be  served 
upon  the  attorney  for  the  people  or  the  relator,  within  the  tim« 
prescribed  by  law  for  filing  it. 

f  2088.  Subsequent  proceedings  the  Mtme  an  In  an  action* 

Except  as  otherwise  expressly  prescribed  in  this  act,  the  pro- 
ceedings after  issue  is  joined,  upon  the  facts  or  upon  the  law,  are. 
In  all  respects,  the  same  as  In  action;  and  in  each  provision  or 
this  act,  relating  to  the  proceedings  in  an  action,  apply  thereto. 
For  the  purpose  of  the  application,  the  writ,  the  return,  and  the 
demurrer  are  deemed  to  be  pleadings  in  an  action;  and  the  final 
order  is  deemed  to  be  a  final  judgment,  and  may  be  entered  and 
docketed.  tiT\<\  enforced,  with  resoect  to  such  parts  th*»reof  as  are 
not  enforced  by  a  peremptory  mandamus,  as  a  final  judgment  in 
kn  action.      But  hetore  the  finpl  order  can  be  docketed,  er  •» 
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execution  issued  thereupou,  an  enrollment  must  be  filed  thereupon, 
as  a  judgment-roll  in  an  action.  For  that  purpose,  the  clerk  must 
attach  together  and  file  in  his  ofiice,  a  certified  copy  of  the  finai 
order;  the  writ  and  the  return,  or  copies  thereof;  together  with 
the  same  papers,  which  are  required  by  law  to  be  incorporated 
into  a  judgment-roll  in  an  action.  Where  the  final  order  is  in 
favor  of  the  people  or  the  relator,  it  must  award  a  peremptory 
mandamus,  to  be  forthwith  issued. 

2  B.  S.  580.  S  65  and  part  of  {  67  (2  Edm.  608);  Ck>.  Proc.,  (  471. 

i  2083.  Inane  of  fact)  how  triable. 

An  issue  of  fact,  joined  upon  an  alternative  writ  of  mandamm^ 
must  be  tried  by  a  jury,  as  if  it  was  an  issue  joined  in  an  action 
specified  in  section  VH>8  of  this  act;  unless  a  jury  trial  is  waived, 
or  a  reference  is  directed  by  consent  of  parties.  Where  the  writ 
was  issued  upon  the  relation  of  a  private  person,  the  relator  or 
the  defendant  is  entitled  to  a  verdict,  report  or  decision,  where 
he  would  be  entitled  thereto,  if  the  issue  was  joined  in  an  action, 
brought  by  the  relator  against  the  defendant,  to  recover  dam- 
ages for  making  a  false  return. 

I  2<>84.   [Am'd,  1N96.]    Id.;   where   triable. 

An  issue  of  fact,  joined  upon  an  alternative  writ  of  mandamus, 
granted  at  a  special  term  of  the  supreme  court,  is  triable  in  the 
county,  wherein  it  is  alleged  in  the  writ,  that  the  material  facts 
took  place,  unless  the  court  directs  it  to  be  tried  elsewhere.  An 
issue  of  fact,  joined  upon  an  nltcrnative  writ  of  mandamus, 
granted  at  a  term  of  the  nppoUnte  division  of  the  supreme  court, 
is  triable  in  the  county,  which  dctormincs  the  juiicial  drpartmont 
wherein  the  application  for  the  writ  must  be  made;  unless  the 
appellate  division  directs  it  to  be  tried  in  another  county  of  the 
same  judicial  department,  l^pon  the  trial  of  an  issue  of  fact, 
joined  upon  an  alternative  writ  of  mandamus,  the  verdict,  report 
or  decision  must  be  returned  to,  and  the  final  order  thereupon 
must  be  made  by,  the  appellate  division  or  the  special  term,  as 
the  case  requires, 

L.  1885,  ch.  046. 

I  a085.  [Am'd,  1806.]  Issue  of  Iwvr  upon  s-eneral  term* 
mandamnai  ho-w  and  tvhere  triable. 

An  issue  of  law,  joined  upon  an  alternative  writ  of  mandamus, 
granted  by  the  appellate  division,  must  be  tried,  and  the  final 
order  thereupon  must  be  made,  by  the  appellate  division. 

L.    1806.   ch.  046. 

i  2086.    [Ain*d,  1899.]    Coats. 

Where  an  altermitive  writ  of  mandamus  has  been  Issued,  costs 
may  be  awarded,  as  in  an  action;  except  that,  upon  making  a 
final  order,  the  costs  are  in  the  discretion  of  the  court.  Where  an 
application  for  a  peremptory  writ  of  mandamus  is  granted  or 
denied,  without  a  previotw  alternative  mandamus,  costs  not  ex- 
ceeding fifty  dollars  and  disbursements,  may  be  awarded  to  eitlier 
party,  as  upon  a  motion. 

•ffcct^p^t^'i^sw'  *  ^*  ^^^^'  ®^*^ '  ^'  ^*^'  ^'  ^'  •  8  <*  ^™-  ^>  5  ^  i*».  oh.  527.  Ja 

i  208r.   [Am'd,  189S.]     Appeals. 

An  appeal  from  an  order  granting  a  peremptory  writ  of  man- 
damus,   where  ap  alternative  writ  of  mandamus  was  not  pre- 
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▼iously  iflfisued,  must  be  taken  as  from  a  final  order  made  in  a 
special  proceeding.  An  appeal  from  a  final  order  made  upon  an 
alternative  mandamus,  must  be  taken,  as  an  appeal  from  a  judg- 
ment; and  each  provision  of  law,  relating  to  an  appeal  from  a 
judgment,  either  to  the  appellate  division  or  to  the  court  of  ap- 
Ileals,  is  applicable  thereto.  But  where  an  appeal  is  taken,  as  pre- 
scribed in  this  section,  from  an  order  of  the  appellate  division, 
granting  a  peremptory  mandamus,  made  upon  an  original  appli- 
cation, or  from  a  final  order,  made  upon  an  alternative  mandamus, 
granted  at  the  appellate  division,  the  execution  of  the  order  ap- 
pealed from  shall  not  be  stayed,  except  by  the  order  of  the  same 
appellate  division,  made  upon  such  terms^  as  to  security  or  other- 
wise, as  justice  requires. 

L.  I860,  ch.  174.  |  8  (4  Edm.  688);  L.  1864,  eh.  270,  S  1  (^  B<lm.  682); 
L.   1886,   ch.  946. 

1  2088.  'When  relator  to  recover  danaacres. 

.  Where  a  return  has  been  made  to  an  alternative  writ  of  man* 
damus,  issued  upon  the  relation  of  a  private  person,  the  court, 
upon  making  a  final  order  for  a  peremptory  mandamus,  must 
also,  if  the  relator  so  elects,  award  to  the  relator,  against  the 
defendant  who  made  the  return,  the  same  damages,  if  any,  which 
the  relator  might  recover,  in  an  action  against  that  defendant,  for 
a  false  return.  The  relator  may  require  his  damages  to  be  as- 
sessed upon  the  trial  of  an  issue  of  fact,  if  the  verdict,  report,  or 
decision  is  in  his  favor.  Where  he  is  entitled  to  a  final  order,  for 
any  other  cause,  he  may  require  them  to  be  assessed  as  in  an 
action.  Such  an  assessment  of  damages  bars  an  action  for  a 
false  return. 

2  B.  S.  687.  S(  B7  and  68  (2  Edm.  608).  am'd. 

I  2088.  [Am'dy  189S.]  Stay  to  proceedtaffsi  enlarirement 
of  time. 

The  proceedings  upon  a  writ  of  mandamus,  granted  at  a  special 
term,  may  be  stayed,  and  the  time  for  making  a  return,  or  for 
doin^'  any  other  act  thereupon,  as  prescribed  in  this  article,  may 
be  enlarged,  as  in  an  action,  by  an  order  made  by  a  Judge  of  the 
court,  but  not  by  any  other  officer.  Where  the  writ  was  granted 
at  a  term  of  the  appellate  division,  an  order  staying  the  pro- 
ceedings, or  enlarging  the  time  to  make  a  return,  can  be  made 
only  by  a  justice  of  the  appellate  division  of  the  same  depart- 
ment; and  where  notice  has  been  given  of  an  application  for  a 
mandamus  at  a  term  of  the  appellate  division  of  the  supreme 
court,  or  an  order  has  been  made  to  show  cause,  at  such  term, 
why  a  mandamus  should  not  issue,  a  stay  of  proceedings  shall 
not  be  granted,  before  the  hearing,  by  any  court  or  judge. 

Id.,  f  60,  am'd.    See  L.  of  1873.  t  8;  L.  1806,   ch.  046. 

S  9096I.  Fine  In  certain  cases. 

Where  a  final  order  awards  a  peremptory  mandam^^.B,  directed 
to  a  public  officer,  board  or  other  body,  commanding  him  or  them 
to  perform  a  public  duty,  enjoined  upon  him  or  them  by  a  special 
provision  of  law,  if  it  appears  to  the  court,  that  the  officer,  or 
one  or  more  members  of  the  board  or  body,  have,  without  just 
excuse,  refused  or  upgloctod  to  perform  the  duty  so  enjoined,  the 
court,  besides  awarding  to  the  rolntor  his  damnges  and  costs,  as 
prescribed  in  this  article,  may.  in  the  same  order,  impose  a  fine, 
not  exceeding  two  hundred  and  fifty  dollars,  unon  the  officer,  or 
vpon  each  member  of  the  board,  who  has  so  refused  or  neglected. 
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The  fine,  when  collected,  must  be  paid  into  the  treasury  of  the 
State;  and  the  payment  thereof  bars  any  action  for  a  penalty, 
incurred  by  the  person  so  fined,  by  reason  of  his  refusal  or  neglect 
to  perform  the  duty  so  enjoined. 
2  R.  S.  687.  t  60,  amU 
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ARTICIiB  FIFT]^ 

ne  writ  of  prohibition 

■m.  9091.  Kinds  of  writ;  how  granted. 

2U02.  Wken  writ  granted  at  apeclal  term. 

2W3.  Id.;  by  the  appellate  dWlaion  of  the  aapreme  ooort. 

2U94.  Alternative  wilt  must  laaue  first;  Its  contents. 

2Uufi.  Id.;  when  returnable;  how  served. 

2096.  Abaolate  writ  Issues,   unless  return  made. 

au97.  Legal  objections*  how  taken;  motion  to  quash  or  set  aslds  wrtl. 

2098.  Uetum  by  party;  proceedings  when  he  adopU  judge's  return, 

2099.  Proceedings  after  return;  trial  by  jury. 

2100.  Final  order;  costs. 

2101.  Appeals. 

210&  Stay  of  proceedings;   enlargement  of  time 

1  aooi.  Kinds  of  writ  I  liow  vranted. 

A  writ  of  prohibition  is  either  alternative  or  absolute.  The 
alternative  writ  may  be  granted  upon  an  affidavit,  or  other  writ- 
ten proof,  showing  a  proper  case  therefor,  and  either  with  or 
without  previous  notice  of  the  application,  as  the  court  thinks 
proper. 

2  R.  8.  587.  I  61  (2  Edm.  609).  am'd.    See  |  2067.  ante. 

I  2002.  IVlieii  vrrlt  arrftnted  at  special  term. 

Except  where  special  provision  therefor  is  otherwise  made  in 
this  article,  an  alternative  writ  of  prohibition  can  be  granted 
only  at  a  special  term  of  the  court  In  the  supreme  court,  the 
special  term  must  be  one  held  within  the  judicial  district,  em- 
bracing the  county,  wherein  the  action  is  triable,  or  the  special 
proceeding  is  brought,  in  th<*  course  of  which  the  matter,  sought 
to  be  prohibited  by  the  writ,  originated. 

Ia  1878,  <flu  70,  9  1;  see  I  S068,  ante. 

f  80f>3.  [Am'd,  189B.]  Id.|  hr  tlie  appellate  division  of 
tbe  anpreine  court. 

An  alternative  writ  of  prohibition  may  be  granted  at  a  term  of 
the  appellate  division  of  the  supreme  court  only,  directed  generally 
to  any  judge  holding,  or  to  nold,  a  special  term  of  the  same 
court,  or  directed  to  one  or  more  judges  of  the  same  court, 
named  therein,  in  any  case  where  such  a  writ  may  be  issued  oat 
of  the  supreme  court,  directed  to  any  other  court,  or  to  a  judge 
thereof.  Such  a  writ  can  be  granted  only  at  the  term  of  the 
appellate  division  of  the  judicial  department,  embracing  the 
county,  wherein  the  action  is  triable,  or  the  special  proceeding  it 
brought,  in  the  course  of  which  the  matter,  sought  to  be  pro- 
hibited by  the  writ,  originated,  unless  a  term  of  the  appellate 
division  of  said  department  is  not  in  session;  in  which  case,  it 
may  be  granted  at  a  term  of  the  appellate  division  in  an  adjoining 
judicial  drpartment. 

L.  1878.  ch.  70.  I  1.  am*d;  L.  1896.  ch.  946.    See  |  9069,  ante. 

I  9094.  Alternatlwe  'vrrlt  mvst  Isaac  flrstp  Its  eontenta. 

Except  as  otherwise  specially  prescribed  by  law,  an  absolute 
writ  of  prohibition  cannot  be  issued,  until  an  alternative  writ 
has  been  issued  and  duly  served,  and  the  return  day  thereof  has 
elapeed.    The  alternative  writ  must  be  directed  to  the  covrt  la 
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which,  or  to  the  jud^e  before  whom,  and  also  to  the  party  in 
whose  favor,  the  proceediDgs  to  be  restrained  were  taken,  or  are 
about  to  be  taken.  It  must  command  the  court  or  judge,  and  also 
the  party,  to  desist  and  refrain  from  any  further  proceodings  id 
the  action  or  special  proceeding,  or  with  respect  to  the  particular 
matter  or  thing  described  therein,  as  the  case  may  bo,  until  the 
further  direction  of  the  court  issuing  the  writ;  and  also  to  show 
cause,  at  the  time  when,  and  the  place  where,  the  writ  is  made 
returnable,  why  they  should  not  be  absolutely  restrained  from  any 
further  proceedings  in  that  action,  special  proceeding,  or  matter. 
The  writ  need  not  contain  any  statement  of  the  facts  or  lej^ai 
objections,  upon  which  the  relator  founds  his  claim  to  rolief. 

L.  1873,   ch.   TO.  S  61.   in  part.    See  |  2076,   aute. 

S  2095.   [Am'dy   1805.]    Id.|   when  retarnablef  how  aerT-ed. 

The  writ  must  be  made  returnable,  either  forthwith  or  at  a 
day  certain,  before  the  term  which  granted  it^  or  upon  the  first 
day  of  a  future  term,  therein  specified,  at  which  application  for 
the  writ  might  have  been  made.  Where  it  is  granted  at  a  term 
of  the  appellate  division  in  a  judicial  department,  adjoining  thac 
V\  herein  the  matter  originated,  it  may,  in  the  discretion  of  the 
court,  be  made  returnable  at  a  term  of  the  appellate  division  of 
either  department.  The  writ  must  be  served  on  the  court  or 
judge,  and  also  upon  the  party,  as  prescribed  by  law  for  the  serv- 
ice of  an  alternative  writ  of  mandamus.  A  copy  of  the  papers, 
upon  which  it  was  granted,  must  be  delivered  with  each  copy  of 
the  writ. 

See  Id.,  fi  61.  and  L.  1873,  ch.  70.  |  1,  and  part  of  §  4;  t  2071,  ante;  U 
1885,  ch.  -Me. 

S  20&0.  [Am'd,  1895.]  Absolnte  frrlt  issues,  unless  return 
made. 

Where  the  alternative  writ  has  been  duly  served  upon  the 
court  or  judge,  and  upon  the  party,  the  relator  is  entitled  to  an 
absolute  writ,  unless  a  return  is  made  by  the  court  or  judge,  and 
by  the  party,  according  to  the  exigency  of  the  alternative  writ, 
or  within  such  further  time  as  may  be  granted  for  the  purpose. 
The  return  must  be  annexed  to  a  copy  of  the  writ;  and  it  must 
be  either  delivered  in  open  court,  or  filed  in  the  office  of  the  clerk 
of  the  county  where  the  writ  is  returnable.  Where  the  party 
makes  a  return,  the  court  or  judge  must  also  make  a  return.  In 
default  thereof,  the  judge,  or  the  members  of  the  court,  may  be 
y)nnished,  upon  the  application  of  the  people  or  of  the  relator, 
for  a  contempt  of  the  court  issuing  the  writ.  A  return  to  an  al- 
ternative writ  of  prohibition  cannot  be  compelled  in  any  other 
case. 

L.  189S.  ch.  046. 

I  2997.  Leiiral  objections,  hovr  taken |  motion  to  Qvash  off 
set  aside  'writ. 

An  alternative  writ  of  prohibition  cannot  be  quashed  or  set 
aside,  upon  motion,  for  any  mnttor  involving  the  merits.  An  ob- 
jection to  the  lepra  1  sufricJency  of  the  papers,  upon  which  the  writ 
was  R^rnnted.  mny  bo  tnkpu  in  the  return.  A  motion  to  quash  an 
absolute  writ  of  prohibition,  or  to  sot  nside  an  alternative  writ, 
for  any  matter  not  involving  tVo  moritR,  must  be  made  at  a  term 
where  the  writ  might  have  been  granted. 

8e«  I  2075,  ants. 
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§  2008.  Return  by  party  |  proceedings  When  he  adopts 
Indie's  return. 

A  return  to  an  alternative  writ,  when  made  by  a  party,  must 
be  rerltied  by  his  allidavit,  as  required  for  the  verihcation  of  a 
pleading  in  a  court  of  record;  uuiess  it  consists  only  of  objections 
to  tlie  legal  sulticiency  of  the  papers  upon  which  the  writ  wa« 
granted.  Where  the  party  unites  with  the  court  or  judge  in  a 
return,  or  annexes,  to  the  court's  or  the  judge's  return,  an  in- 
strument in  writing,  subscribed  by  him,  lo  the  etiect  that  ha 
adopts  it,  and  relies  upon  the  matters  therein  contained,  as  suffi- 
cient cause  why  the  court  or  judge  should  not  be  restrained,  as 
mentioned  in  the  writ,  he  is  thenceforth  deemed  the  sole  defend- 
ant in  the  special  proceeding;  except  that  where  a  final  order  is 
made,  awarding  an  absolute  writ  of  prohibition,  such  a  writ  must 
be  directed  to  the  party,  and  also  to  the  court  QS  the  judge* 
Section  63,  B.  S.,  am        See  {  'V)83,  antek 

S  2090.  [Am>d,  1899.^  Proceedinv*  i«ftev  retnrni  trial  by 
Jury- 
Pleadings  are  not  allowed  upon  a  writ  of  tiTOhibition.  Where 
an  alternative  writ  has  been  issued,  the  cause  may  be  disposed  of 
without  further  notice,  at  the  term  at  which  the  writ  is  return- 
able. If  it  is  not  then  disiK)sed  of,  it  may  be  brought  to  a  hearing, 
upon  notice,  at  a  subsequent  term.  It  must  be  heard  at  a  term 
of  the  appellate  division  in  the  same  judicial  department,  or  at  a 
special  term  held  in  tLe  same  judicial  district,  as  the  case  may  be. 
The  relator  may  controvert,  by  affidavit,  any  allegation  of  new 
matter  contained  in  the  return.  The  court  may  direct  the  trial 
of  any  question  of  fact  by  a  jury,  in  like  manner  and  with  like 
effect,  as  where  an  order  is  made  for  the  trial,  by  a  jury,  of  issues 
of  fact,  joined  in  an  action  triable  by  the  court.  Where  such  a 
direction  is  given,  the  proceedings  must  be  the  same,  as  upon  th# 
trial  of  issues  so  joinea  in  an  action. 
Section  64,  B.  8..  am*d;  L.  1886,  ch.  M6w 

{    22100.    Final    order  f   oosts* 

Where  a  final  order  is  made  in  favor  of  the  relator,  it  must 
award  an  absolute  writ  of  prohibition;  and  it  may  also  direct  that 
all  proceedings,  or  any  specified  proceeding,  theretofore  taken 
in  the  action,  special  proceeding,  or  matter,  as  to  which  the  pro- 
hibition absolute  issues,  be  vacated  and  annulled.  The  writ  of 
consultation  is  abolished.  Where  a  final  order  is  made  against 
the  relator,  it  must  authorize  the  court  or  judge,  and  the  ad- 
verse party,  to  proceed  in  the  action,  special  proceeding,  or  matter, 
as  if  the  alternative  writ  had  not  been  issued.  Costs,  not  exceed' 
ing  fifty  dollars  and  disbursements,  may  be  awarded  to  either 
party,  as  upon  a  motion. 

Sections  63.  64,  66,  R.  S.,  am'd.  <, 

f  2101.    [Am*d,   1805.]    Appeal. 

A  final  order,  made  as  prescribed  in  the  last  section,  can  be 
reviewed  only  by  appeal.  Where  Ibe  (>r>1<»r  wna  made  by  the  ap- 
pellate division,  the  execution  of  the  order  appoalecl  from  shall 
act  be  stayed,  except  by  an  order  made  at  a  term  of  the  appellate 
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division  in  the  same  deimrtment  upon  such  trems*  as  to  security, 
or  otherwise,  as  justice  requires 
See  L.  1928,  Ota.  "n,  I S ;  alBO,  11087,  ante;  L.  18K^  oh.  9M. 

f  9109.  [Am*d.  1895.]  Stay  of  prooeedlngs  |  enlargemaiki  •! 
ttme. 

The  proceedings  upon  a  writ  of  prohibition,  granted  at  a  special 
term,  may  be  stayed,  and  the  time  for  making  a  return,  or  for 
doing  any  other  act  thereupon,  as  prescribed  in  this  article,  may 
be  enlarged,  as  in  an  action,  by  an  order  made  by  the  judge  of 
the  court,  but  not  by  any  otter  officer.  Where  the  writ  was 
granted  at  a  term  of  the  appellate  division,  an  order  staying  the 
proceedings,  or  enlarging  the  time  to  make  a  return,  can  be  made 
only  by  a  justice  of  the  ap]^ellate  division  of  the  judicial  depart- 
ment within  which  the  writ  is  returnable;  ana  where  notice  has 
been  given  of  an  application  for  a  prohibition  at  a  term  of  the 
appellate  division,  or  am  order  has  been  made  to  show  cause  at 
such  term,  why  a  prohibition  should  not  issue,  a  stay  of  proceed- 
ings shall  not  be  granted,  before  the  iiearing.  by  any  court  or  judge. 

See  f  90BI.  Mite,  and  act  of  isni  L.  1896 du  ««. 

*  So  In  the  ortgliiaL 
580 
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AaTICL.E   SIXTH. 

The  writ  of  aaaesament  of  damageB. 

See.  2108.  Writ  defined. 

aUM.  AppUcatlon  therefor. 

atOS.  When  made  by  attorney -general  or  dMrlot-attamegr* 

»06.  Writ ;  to  whom  directed. 

XM.  OODtents  of  writ. 

SUB.  Notice  of  execution. 

3100.  Jury;  bow  procured. 

tllO.  Jury  to  be  sworn. 

2111.  Jury  to  make  Inquisition. 

2112.  NoUce  of  application  to  court  therenpom. 

2113.  C^Hirt  may  sec  aside  Inquisition. 

2114.  Order  on  conflrmlng  in  rilAltion. 

2115.  State  treasurer  to  pay  damages,  etc..  to  goremor. 

2116.  QoTemor  U>  pay  damages  into  court. 

2117.  Investment  of  mon(*y  so  paid. 

2118.  How  obtained  by  claimant. 

21 19.  Taitiug  lauds  by  the   United  SUtea. 

f  2103.  UTrlt   defined. 

The  writ,  heretofore  known  as  the  writ  of  ad  quod  damnum, 
shall  hereafter  l>e  styled  the  writ  of  assessment  of  damages. 

i  2^04.  Application  therefor. 

Whenever  the  governor  of  the  State  is  authorized  by  law,  to 
take  possession  of  any  real  property  within  the  State,  for  the  use 
of  the  people  of  the  State,  and  he  cannot  agree  with  the  owner 
or  owners  thereof  for  its  purchase,  he  may  cause  application  to 
be  made  to  the  supreme  court,  at  a  special  term  thereof,  for  a 
writ  of  assessment  of  damages,  which  must  be  granted  accord- 
ingly. 

2  R.  8.  S88,  f  66  d  Rdm.  <1<9. 

I  2105.  Tiriien  nutde  by  attorney-seneral  or  dlatrlet- 
attorneT-. 

The  attorney-general,  or  district-attorney  of  the  county  in 
which  the  real  property  is  situated,  must,  Avhen  the  governor  so 
directs,  make  the  application,  in  the  name  of  the  governor;  and 
must  conduct  the  subsequent  proceedings,  under  the  governor's 
direction. 

I  2106.  IVrltj  to  whom  directed. 

The  writ  must  be  directed  to  the  sheriff  of  th^  county  in 
which  the  real  property  to  be  taken  is  situated,  unless  the  court 
directs  the  damages  for  the  taking  to  be  assessed  by  a  jury  of 
another  county;  in  which  case  the  writ  must  be  issued  to  the 
sheriff  of  the  county,  from  which  the  jury  is  directed  to  be 
taken. 
U . ,  part  of  S  66,  am'd.    See  H 1070  and  1071,  ante 

I  2107.  ContentM    of   writ. 

The  writ  must  describe  the  real  property  to  be  taken,  with  the 
like  certainty  as  is  required  in  a  complaint  in  an  action  of  eject- 
ment. It  must  command  the  sheriff,  to  whom  it  is  directed,  to 
inquire,  by  the  oaths  of  twelve  men  of  his  county,  qualified  to 
act  as  trir.1  jurors  in  a  court  of  record,  whether  the  owner  or 
owners  of  the  real  property,  or  any  of  them,  will  sustain  any 
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damages  by  the  taking  thereof!  for  the  use  o£  the  people  of  th9 
State;  and,   if  so,  the  amount  thereof;  and  that  he  return  the 
writ  to  the  supreme  court,   without  delay^  witli  the  tiiidisj^  or 
the  jury  thereupon. 
2   B.   S.  588.    S  67. 

I   210S.    Notice   of  execution. 

The  sheriff,  immediately  after  the  delivery  of  the  writ  to  him, 
must  give  notice  of  the  time  when,  and  the  place  where,  the 
writ  will  be  executed,  by  publishing  the  notice,  once  in  each  week, 
for  at  least  three  successive  weeks,  in  a  newspaper  printed  iu 
his  county. 

Id.,  S  68. 

I  2108.  [Am*a,  1805.1    Jnryi  how  procured.  ^ 

The  sheriff  must  notify  twelve  men  of  his  county,  qualified 
to  aet  as  trial  jurors  in  a  court  of  record,  to  attend  at  the  time 
and  place,  and  for  the  purpose,  specified  in  the  notice.  Each 
juror  must  be  notified,  as  a  juror  is  notified  to  attend  a  trial  term 
of  the  supreme  court.  Upon  his  failure  to  attend,  when  duly 
notified,  his  attendance  may  be  compelled  by  attachment,  and  pri>- 
ccedings  may  be  taken  against  him,  and  he  may  be  punished  there- 
upon, by  the  supreme  court,  as  where  a  juror  duly  notified,  fails 
to  attend  at  a  trial  term  thereof.  The  sheriff  may  require  the 
attendance  of  a  talesman,  in  place  of  a  juror  notified  and  not 
ai»pearing:  or  he  may  adjourn  the  proceedings,  for  the  purpopo 
of  punishing  the  defaulting  juror,  or  compelling  his  attendance. 

Id.,   part  of  S  09;   L.  1885,  ch.  946. 

§  2110.  Jvror  to  be  sw^orn. 

When  a  jury  has  been  procured,  the  sheriff  must,  before  the 
jurors  proceed  to  the  inquiry  commanded  by  the  writ,  admin- 
ister to  each  of  them  an  oath,  that  he  will  diligently  inquire 
<?oncerning  the  matters  specified  in  the  writ,  and  will  give  a 
true  verdict,  arcording  to  the  best  of  his  judgment,  without 
favor  or  partiality. 

Remflinder  of  Id..  $  69. 

§   2111.   mJnry  to   make    InaniNitton. 

After  boiiig  sworn  as  prescribed  in  tho  ]nst  section,  th'^  jurv 
mnpt  vVw  f\]]  the  real  property  doscribo'i  i"*  +hf»  writ-  and  ron- 
fiidor  the  value  thereof.  They  may.  in  the  discretion  of  a 
majority  of  them,  hear  such  trstimony  as  may  be  offered  by 
any  person  appearing,  respecting?  the  vahT^.  They  must  th<^reupon 
assess  the  damages,  which  the  owner  or  owners  of  the  real 
property  will  sustain,  by  being  deprived  thereof.  When  the 
real  property  consists  of  two  or  more  distinct  parcels,  owned, 
or  claimed  to  be  owned,  by  different  persons,  the  jury  must 
assess  separately  the  value  of  each  distinct  parcel,  if  the  writ 
requires  them  so  to  do,  or  If  a  maiority  of  them  think  proper 
BO  to  do.  If  they  cannot  agree,  aftor  n  reasonable  time,  the 
sheriff  may  discharge  them,  anri  pnbFsh  a  n^w  notice.  an<t 
prooure  n  new  jury.  When  the  inrors  hnve  aereed,  they  m^ist 
make  n^i  irquisition,  stating  tho  sum  to  be  paid,  by  the  people 
of  the  State,  for  tnkine  each  di.itinct  parcel.^  or  thp  whole,  as  the 
onse  reonires.  The  ipn"^*'ition  nnist  be  signed  by  each  juror, 
and  bv  the  sheriff;  and  the  shoriff  must  immediately  thereafter 
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file  the  fnqufsition  and  the  writ,  with  his  rptnm  to  the  wrft, 
in  the  office  ot  the  clerk  ol  Uie  coiuity  m  which  the  real  propert/ 
is  situated, 
f  R.  a.  688.  I  m 

S  *i21l2.  Notice  of  appllcatloii!  to  eonrt  tberenpon. 

Within  three  months  after  the  writ,  and  the  return  thereto, 
with  the  inquisition  thereupon,  have  heen  filed,  as  prescrihed  in 
the  last  section,  the  attorney-jfeneral,  or  district-attorner,  havingr 
charge  of  the  proceedinff,  must  cause  to  be  published,  a  notice, 
directed,  generally,  to  all  the  ownere  and  persons  interested  in 
the  real  property;  describing  the  property,  in  general  concise 
terms;  stating  when  and  where  the  writ,  return,  and  inquiisitioni 
w(>re  filed,  and  requiring  the  persons  notified  to  show  cause, 
at  a  special  term  of  the  supreme  court,  to  be  held  at  a  time  and 
at  a  place  specified  in  the  notice,  why  the  inquisition  should  not 
be  confirmed;  or,  if  the  governor  so  directs,  why  the  inquisition 
should  not  be  set  aside.  The  notice  must  be  published,  at  least 
once  in  each  week,  for  three  successive  weeks,  in  a  newspaper 
printed  in  the' county,  and  also  in  the  newspaper  printed  at 
Albany,  in  which  legal  noticej  are  required  to  be  published. 

S  2113*  Court  may  N«t  aside  Incivlnttlon. 

At  the  time  and  place  specified  in  the  notice,  the  court  must 
examine  into  the  inquisition,  and  hear  such  allegations,  and 
affidavits,  or  other  written  proofs,  as  may  be  presented  in  behalf 
of  the  people,  or  any  owner,  or  person  interested.  If  the  court 
then,  or  at  the  time  and  place  to  which  the  matter  is  adjourned, 
determines  that  the  inquisition  is,  in  any  respect,  excessive,  un- 
just or  otherwise  materially  defective,  it  may  sot  aside  the  whole 
or  any  part  thereof;  and  may  direct  that  nnofher  writ  issue,  or 
another  inquisition  be  taken,  to  supply  the  defects. 

2  R.  S.  W8,  i  71.  am'd. 

S  2114.  Order  on  conflrmlnK  Inqalsltloii. 

If  It  appears  to  the  court,  thaf  the  writ  has  been  duly  executed, 
an  order  must  be  made,  and  entered  in  the  office  of  the  clerk 
of  the  county,  in  which  the  real  property  to  be  taken  is  situated, 
declaring  that  the  people  of  the  State,  upon  paying  into  court 
the  amount  of  the  damages  assessed  by  the  inquisition,  phalt 
be  entitled  to  an  absolute  estate  in  the  real  prooerty  described 
in  the  writ,  and  in  the  appurtenances  belonging  thereto^ 

Id.,  9  72,  am*d.    8ee  |  2116,  post. 

{  21  IS.  State  treasurer  to  pay  damapres,  ete.,  to  provernor. 

The  FJtate  treasurer,  on  the  warrant  of  the  comptroller,  must 
pay  to  the  governor,  out  of  any  money  in  the  treasury,  appro- 
priated for  that  purpose,  sufficient  money  to  pay  the  damages 
assessed,  pursuant  to  the  foregoing  proviflions  of  this  articlen 
and  the  costs  and  expenses  of  the  proceedings. 

Id.,  I  73,  am'd;  1  B.  S.  170,  177,  f  1   (1  Fxlm.   170.  177) 

I  2116.  Governor  to  par  damafren  Into  eonrt. 

Immedintely  after  the  receipt  by  the  governor,  as  prescribed 
In  the  last  section,  of  sufficient  money  to  pny  the  dnmapes,  he 
must  pny  It  into  court:  and  thereupon  the  ahsolnfo  tiUe  to  the 
real  property  e    to  be  taken,  v(\*^ts  in  the  people  of  the  State. 

8m  Id,  I  72. 


§§  ^ll-r-ld  ASSESSMENT  OP  DAMAGES.       c.  16,  t.  2.  a,  d 

1  2117.  [Am'dy  1896.]    InTeatment  of  money  so  paid. 

If  an  application  for  the  money  paid  into  court  is  not  made, 
as  prescribed  in  the  next  section,  within  sixty  days  after  the 
payment  into  court,  the  appellate  division  of  the  supreme  court 
in  that  judicial  department,  may  provide,  by  order,  for  the 
investment,  under  the  direction  of  the  court,  of  the  money,  and 
of  the  interest  to  arise  therefrom,  in  permanent  securitiea,  for 
the  benefit  of  the  owners. 

2  B.  8.  688,  {  74.  am'd;  L.  1896,  ch.  946. 

I  2118.  [Am'd,  1896.]    How  obtained  by  olaimant. 

A  person  claiming  to  have  been  an  owner  of  or  interested  in, 
the  property,  when  it  was  so  taken,  may  present  to  the  appellate 
division  of  the  supreme  court,  at  a  term  thereof,  held  in  the  ju- 
dicial department  embracing  the  county,  wherein  the  property 
is  situated,  a  petition,  praying  for  the  payment  to  him  of  the 
whole  or  any  part  of  the  money  so  paid  into  court,  or  of  the 
income  remaining  uninvested,  or  both;  or  for  the  transfer  to 
him  of  the  whole  or  any  part  of  the  securities,  in  which  it  has 
been  invested.  The  court  must  thereupon  take  such  measures, 
as  it  deems  proper,  to  ascertain  the  rights  and  interests  of  the 
petitioner,  and  of  all  other  persons,  who  wore  owners  of  or 
interested  in  the  property,  or  who  are  personal  representativee, 
or  heirs,  of  owners  or  persons  so  interested,  and  to  cause  notice 
of  the  application  to  be  given  to  those  persons;  and  it  must  cause 
the  money  to  be  paid,  or  the  securities  to  be  transferred,  to  the 
several  persons  entitled  thereto,  in  accordance  with  the  rights 
and  interests  thus  ascertained. 

Id.,  i  76  and  part  of  |  74,  am'd  and  consolidated;  L.  1896.  cb.  946. 

i  9119.  Taklnv  lands  by  the  United  Siatofl. 

When  the  legislature  of  the  State  consents  to  the  taking  of 
any  real  property  within  the  State,  for  the  use  of  the  people  of 
the  United  States,  a  writ  of  assessment  of  damages  may  be 
issued;  and  the  proceedings  thereupon  must  be  In  accordance 
with  the  provisions  of  this  article;  except  that  the  applic::tton 
for  the  writ  must  be  made,  and  the  subsequent  proceedings  must 
be  conducted,  by  the  attorney  of  the  United  States,  for  the 
district  embracing  the  county  wherein  the  real  property  is 
situated. 

Id.,  S  76.  am  d. 
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ARTICLSS  SEVBNTH. 

TAf  tcri*  of  certiorari,  to  review  the  determination  of  an  inferior 
tribunal. 

Sec.  2120.  Canes  where  writ  may  Issue. 

2121,  2122.  Gases  where  It   cannot  Issue. 
212.3.  When  Issued  from  supreme  court. 

2124.  When   from   another   court. 

2125.  Limitation  of  time  for  review. 

2126.  Id.;  in  case  of  dlsablUty. 

2127.  Application  for  writ;  where  and  how  made. 

2128.  When  notice  necessary;  service  thereof. 

2129.  To  whom  writ  directed. 

2130.  Mode  of  service. 

2131.  Stay  of  proceedings. 

2132.  When  and  where  writ  returnable. 

2133.  Siibaequent  proceedings  as  in  an  action. 

2134.  Return;  when  and  how  made. 

2135.  Id.;  how  compelled;  foes  for  making. 

2136.  Id.;   after  term   of  office  expired. 

2137.  When  third  person   may  be  brought  In. 

2138.  Hearing  upon  return. 

2139.  Id.;   upon  affidavits. 

2140.  Questions   to  be   determined. 

2141.  Final  order  upon  the  hearing. 

2142.  Restitution  may  be  awarded. 
214.3.  Costs. 

2144.  Entry  and  enrollment  of  final  order. 

2145.  Effeot  thereof. 

214fi.  "  Body  or  officer  "  ;    **  determination  "  ;  what  they  include. 

2147.  Application  of  this  article  to  certain  special  cases. 

2148.  Id.;  to  civil  cases  only. 

{2120.  Canes  where  -vrrlt  may  tune. 

The  writ  of  cfirtiorari  regulated  in  this  article,  except  the  writ 
fjpecified  in  section  2124  of  this  act,  is  issued  to  review  the  deter- 
mination of  a  body  or  officer.  It  can  be  issued  in  one  of  the  fol- 
lowing oases  only: 

1.  Where  the  ripht  to  the  writ  is  expressly  conferred,  or  the 
issue  thereof  is  expressly  authorized,  by  a  statute. 

2.  Where  the  writ  may  be  issued  at  common  law,  by  a  court 
of  general  jurisdiction,  and  the  right  to  the  writ,  or  the  power  of 
the  court  to  issue  it,  is  not  expressly  taken  away  by  a  statute. 

8  2121.  Canes  irliera  It  eannot  inniie. 

A  writ  of  certiorari  cannot  be  issued,  to  review  a  determination, 
made,  after  this  article  takes  effect,  in  a  civil  action  or  special 
proceeding,  by  a  court  of  record,  or  a  judge  of  a  court  of  record. 

See  IS  1358  and  1357.  also  }  2.   ante. 

S2122.  Tlie  name. 

Except  as  otherwise  expressly  prescribed  by  a  statute,  a 
^Tit  of  certiorari  cannot  be  issued,  in  either  of  the  following 
cases : 

1.  To  review  a  determination,  which  does  not  finally  determine 
the  riirhts  of  the  parties,  with  respect  to  the  matter  to  be  reviewed. 

2.  Where  the  determination  can  be  adequately  reviewed,  by  an 
appeal  to  a  court,  or  to  some  other  body  or  officer. 

3.  Where  the  body  or  officer,  making  the  determination,  is 
expressly  authorized,  by  statute,  to  rehear  the  matter,  Mpon  the 
relator's   application;   unless   the   determination   to  be   reviewed 

635 


CERTIORARI  TO  REVIEW.         c.  16,  t.  S,  a.  7 

was  made  upon   a  rehearing,   or   the   time   within    which   th« 
relator  can  procure  a  rehearing  has  elapsed. 

i  2123.  CAm*d,  1896.]    IVhen  lii«ned  from  supreme  court. 

A  writ  of  certiorari  can  be  issued  only  out  ot  the  supreme 
court,  except  in  a  case  where  another  court  is  expressly  author* 
ized  by  statute  to  issue  it. 

L.    1896,    cb.   946. 

S  2124.  ^hen  from  anotber  court. 

Any  court  of  record,  exercising  jurisdiction  of  an  appellate 
nature,  may  issue  a  writ  of  certiorari,  requiring  the  body  or 
officer  whose  proceedings  are  under  review,  to  make  a  return 
to  the  court  issuing  the  writ,  at  a  time  and  place,  fixed  by  the 
court,  and  designated  in  the  writ,  for  the  purpose  of  supplying 
any  diminution,  variance  or  other  defect,  in  the  record  or  other 
papers,  before  the  court  issuing  the  writ,  in  any  case  where 
justice  requires  that  the  defect  should  be  supplied,  and  adequate 
relief  cannot  be  obtained  by  means  of  an  order. 

2  R.  S.  699.  S  46  (2  Edm.  621).    See  {[  1216.  ante. 

I  2126.  lilmltatlon  of  time  for  review. 

Subject  to  the  provisions  of  the  next  section,  a  writ  of  cer-. 
tiorari  to  review  a  determination  must  be  granted  and  served, 
within  four  calendar  months  after  the  determination  to  be 
reviewed  becomes  final  and  binding,  upon  the  relator,  or  the 
person  whom  he  represents,  either  in  law  or  in  fact. 

8  2120.   [Am*a,  1896.]    Id.;  In  cane  or  dUabllitr. 

The  appellate  division  of  the  supreme  court  may  grant  the 
writ,  at  any  time  within  twenty  months  after  the  expiration  of 
the  time  limited  in  the  last  section,  where  the  relator,  or  the 
person  whom  he  represents,  was  at  the  time  when  the  determina- 
tion to  be  reviewed  became  final  and  binding  upon  him,  either 

1.  Within  the  age  of  twenty-one  years;  or 

2.  Insane;  or 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution  upon 
conviction  of  a  criminal  offence,  for  a  term  less  than  for  life. 

L.  1896.  ch.  946.    Soe  S  2091.  ante. 

I  2127.  [Am'd,  1896.]  Appllcatloii  for  wrlt|  Trbere  an« 
how  made. 

An  Application  for  the  writ  must  b?  made  by,  or  in  behalf  of. 
a  person  npgrioved  by  the  determination  to  be  reviewed:  must 
be  founded  upon  an  affidavit,  or  a  verified  petition,  which  may 
be  accompnnlod  by  other  written  proof;  and  must  show  a  proper 
case  for  the  issuing  of  the  writ.  It  can  be  granted  only  at  i 
term  of  the  appellate  division  of  the  supreme  court  or  at  special 
term:  and  the  granting  or  refusal  thereof  is  discretionary  with 
the  court. 

L.  184T,  ch.  280.  «  17  (4  Edm.  6«1);   L.   1B96.  ch.  94«. 

§  2128.  When  notice  neoeiisary)  service  thereof. 

Until  provision  is  made,  in  the  general  rules  of  practice,  for 
requiring,  or  dispensing  with  notice  of  the  application  for  the 
writ,  the  court  to  which  the  application  for  the  writ  is  made, 
may,  in  its  discretion,  require  or  disp'^nse  with  notice.  A 
notice,  when  it  is  necessary,  n'r«t.  be  served,  with  copies  of  the 
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papers  npon  which  the  application  is  to  be  made,  upon  the  body 
or  omcer,  whose  determmatiou  in  to  be  reviewed,  or  upon  sucn 
other  person  as  the  court  directs,  as  prescribed  in  tiiis  article 
for  the  service  of  a  writ  of  certiorari.  The  service  must  be 
made,  at  least  eif^ht  days  beiore  the  applicntiou,  uuless  the 
court,  by  an  order  to  sUow  cause,  prescribi's  a  shorter  time. 
Where  notice  is  giveu,  the  person  berved  may  produce  aihdavits 
or  otlier  written  prooia,  upon  the  merits,  m  uppusiiiou  to  lae 
application. 

§  2129.  To  wliom  writ  directed. 

The  writ  must  be  directed  to  the  body  or  officer,  whose  deter- 
mination is  to  be  reviewed;  or  to  any  other  person  having  the 
custody  of  the  record  or  other  papers  to  be  cenified;  or  to  both, 
if  necessary.  Where  it  is  brought  to  review,  the  determination 
of  a  board  or  body,  other  tlian  a  court,  if  an  action  would  lie 
against  the  board  or  body,  in  its  associate  or  official  name,  it 
must  be  directed  to  the  board  or  body,  by  that  name;  otherwise 
it  must  be  directed  to  the  members  thereof,   by  their  names. 

§  2130.   Mode   of  nervlce. 

A  writ  of  certiorari  must  be  served  as  follows,  except  where 
different  directions,  respecting  the  mode  of  service  thereof,  are 
given  by  the  court  granting  it: 

1.  Where  it  is  directed  to  a  person  or  persons  by  name,  or 
by  his  or  their  official  title  or  titles,  or  to  a  municipal  corpora- 
tion, it  must  be  served,  upon  each  officer  or  other  person,  to 
whom  it  is  so  directed,  or  upon  the  corporation,  m  the  same 
manner  as  a  summons  in  an  action  brought  in  the  supreme 
court,  except  as  prescribed  in  the  next  two  subdivisions  of  this 
section. 

2.  Where  it  is  directed  to  a  court,  or  to  the  judges  of  a 
court,  having  a  clerk  appointed  pursuant  to  law,  service  upon 
the  court,  or  the  judges  thereof,  may  be  made  by  filing  the 
writ  with  the  clerk. 

3.  Where  it  is  to  be  served  upon  any  other  board  or  body, 
or  upon  the  members  thereof,  it  may  be  served  as  prescribed 
in  section  2071  of  this  act,  for, service,  upon  a  like  board  or 
body,  of  an  alternative  writ  of  mandamus. 

See  g  2071,  ante;  2  R.  S.  602.  9  68  (2  Edm.  625).  and  2  R.  S.  609.  |  45 
(2  Edm.  621). 

S  218lt   Stay    of   proceedinva. 

Except  as  prescribed  in  this  section,  a  writ  of  certiorari  does 
not  stay  the  execution  of  the  determination  to  bf»  reviewed,  or 
affect  the  power  of  the  body  or  officer,  to  whicli  or  to  whom  it 
is  addressed.  The  court,  which  grants  the  writ,  may  in  its  dis 
cretion,  and  upon  such  terms,  as  to  the  security  or  otherwise, 
as  justice  requires,  direct  by  a  clause  in  the  writ,  or  by  a 
separate  order,  that  the  execution  of  the  determination  bo 
stayed,  pending  the  certiorari,  and  until  the  further  direction 
of  the  court.  A  bond,  undertakine,  or  othor  socurlty,  given  to 
procure  such  a  stay,  is  valid  and  effectual,  according  to  its  terms, 
m  favor  of  a  porson  beneficially  interostod  in  upholding  the  do- 
termination  to  be  reviewed.  v.hf>  is  admitted  as  a  party  to  the 
speoial  proceeding,  as  prepcribe<1  in  section  2137  of  this  act.^ 

S  2132.  HVhen  and  -where  writ  returnable. 

A  writ  of  certiorari  must  be  made  returnable,  within  twenty 
days  after  the  service  thereof,  at  the  office  of  the  clerk  of  the 
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court  If  it  was  imued  from  the  supreme  court,  it  must  be  made 
returnable  at  the  office  of  the  clerk  of  the  count j,  designuteii 
therein,  wherein  the  determination  to  be  reviewed  was  made;  and 
if  the  county,  designated  in  the  writ,  is  not  the  proper  county,  the 
court,  upon  motion,  may  amend  the  writ  accordingly.  Thireupon 
all  papers  on  file  must  be  transferred  to  the  clerk  of  the  couuty* 
where  the  writ  is  made  returnable  by  the  amendment. 
See  S  2138,   pMt. 

S  2138.  Subseanent  proceedtniTM  »■  in  *n  Action. 

After  a  writ  of  certiorari  has  been  issued,  the  time  to  make  a 
return  thereto  may  be  enlarged,  or  any  other  order  may  be 
made,  or  proceeding  taken,  in  the  cause,  in  relation  to  any  mat- 
ter not  provided  for  in  this  article,  as  a  similar  proceeding  may 
be  taken  in  an  action,  brought  in  the  same  court,  and  triable  ux 
the  county  where  the  writ  is  returnable. 

§  2134.  Return  I  "wlien  nnd  Iio^t  made. 

The  clerk,  with  whom  a  writ  of  certiorari  is  filed,  and  each 
person,  upon  whom  a  writ  of  certiorari  is  served  as  prescribed 
in  section  2130  of  this  act,  must  make  and  annex  to  the  writ,  or 
to  the  copy  thereof  served  upon  him,  a  return,  with  a  transcript 
annexed,  and  certified  by  him,  of  the  record  or  proceedings,  and  a 
statement  of  the  other  matter,  specified  in  and  required  by  the 
writ.  The  return  must  be  filed  in  the  office  where  the  writ  is 
returnable,  according  to  the  command  thereof. 
2  B.  S.  6Q0,  H  46  and  46  (2  Edm.  621). 

§  213S.  Id.)  bo^T  compelled  I  fees  for  making. 

If  a  return  is  defective,  the  court  may  direct  a  further  return. 
An  omission  to  make  a  return,  as  required  by  a  writ  of  cer- 
tiorari, or  by  an  order  for  a  further  return,  may  be  pimished,  as 
a  contempt  of  the  court.  But  a  judge  or  clerk  shall  not  be  tJius 
punished,  unless  the  relator,  before  the  time  when  the  return  is 
required,  pays  him,  for  his  return,  the  sum  of  two  dollars,  and,  in 
addition,  ten  cents  for  each  foUp  of  the  copies  of  papers  required 
to  be  returned. 

See  2  B.  8.  676.  {  88  (2  Edm.  606),  and  |  20Q6.  ante. 

I  2186.  Id.t  after  term  of  olllee  expired. 

A  writ  of  certiorari  may  be  issued  to,  Rnd  a  return  to  a  writ  of 
certiorari  may  be  made  by,  nn  officer,  whose  term  of  office  has  ex- 
pired. Such  an  officer  may  be  punished  for  a  failure  to  make  a  re- 
turn to  the  writ,  as  required  thereby;  or  to  make  a  further  return, 
as  required  by  an  order  for  that  purpose. 

9  2187.  [Am'd,  1898.]  Wlien  tlilrd  person  mar  !»•  browl&t 
In. 

^  Upon  the  application  of  a  person,  specially  and  beneficially  in- 
terested in  upholding  the  determination  to  be  reviewed,  the  court 
may.  in  its  discretion,  admit  him  as  a  party  defendant  in  th* 
special  proceedings,  upon  such  terms  as  justice  requires.  And  a 
term  of  the  appellate  division  of  the  supreme  court,  at  which  the 
cause  is  noticed  for  hearing,  and  Is  placed  upon  the  calendar,  mny. 
in  a  proper  case,  direct  that  notice  of  the  pendency  of  the  special 
proceeding  be  given  to  any  person,  in  such  a  manner  a9  it  tbinl^a 
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proper;  and  may  suspend  the  hearing  until  notice  is  i^yen  ac- 
cordingly. 

L.    1886.    ch.   946. 

S  iAlSS.   [Am*d»  1885.]    Hearing  npon  return. 

The  cause  must  be  heard  at  a  term  of  the  appellate  division  of 
the  supreme  court,  held  within  the  judicial  department,  embracing 
the  county  where  the  writ  was  returnable.  Either  party  may  no- 
tice it  for  hearing,  at  any  time  after  the  return  is  complete.  Ex- 
cept as  prescribed  in  the  next  section,  it  must  be  heard  upon  the 
writ  and  return,  and  the  papers  upon  which  the  writ  was  granted. 

L.    1886,    ch.   946. 

S  2188.   Id.  I    upon  allldaTlts. 

If  the  officer  or  other  person,  whose  duty  it  is  to  make  a  return, 
dies,  absconds,  removes  from  the  State,  or- becomes  insane,  aftei 
the  writ  is  issued,  and  before  making  a  return,  or  after  making  an 
insufficient  return;  and  it  appears  that  there  is  no  other  officer  or 
person,  from  whom  a  sufficient  return  can  be  procured  by  means 
of  a  new  certiorari;  the  court  may,  in  its  discretion,  permit  affi- 
davits, or  other  written  proofs,  relating  to  the  matters  not  suffi- 
ciently returned,  to  be  produced,  and  may  hear  the  cause  accord- 
ingly. The  court  may  also,  in  its  discretion,  permit  either  party 
to  produce  affidavits,  or  other  written  proofs,  relating  to  any  al- 
leged error  of  fact,  or  any  other  question  of  fact,  which  is  essential 
to  the  jurisdiction  of  the  body  or  officer,  to  make  the  determinar 
tion  to  be  reviewed,  where  the  facts,  in  relation  thereto,  are  not 
sufficiently  stated  in  the  return,  and  the  court  is  satisfied  that 
they  cannot  be  made  to  appear,  by  means  of  an  order  for  a  fur- 
ther return. 

2  B.  S.  271,  I  261  (2  Edm.  280);  Co.  Proc,  {  863. 

f  3140.  Qnestlons  to  be  determined. 

The  questions,  involving  the  merits,  to  be  determined  by  the 
court  upon  the  hearing,  are  the  following,  only: 

1.  Whether  the  body  or  officer  had  jurisdiction  of  the  subject- 
matter  of  the  determination  under  review. 

2.  Whether  the  authority,  conferred  upon  the  body  or  officer, 
in  relation  to  that  subject-matter,  has  been  pursued  in  the  mode 
required  by  law,  in  order  to  authorize  it  or  him  to  make  the 
determination. 

3.  Whether,  in  making  the  determination,  any  rule  of  law, 
affecting  the  rights  of  the  parties  thereto,  has  been  violated,  to 
the  prejudice  of  the  relator, 

4.  Whether  there  was  any  competent  proof  of  all  the  facts, 
necessary  to  be  proved,  in  order  to  authorize  the  making  of  the 
determination. 

5.  If  there  was  such  proof,  whether  there  was,  upon  all  the 
evidence,  such  a  preponderance  of  proof,  against  the  existence  of 
any  of  those  facts,  that  the  verdict  of  a  jury,  affirming  the  exist- 
ence thereof,  rendered  in  an  action  in  the  supreme  court,  triable 
by  a  jury,  would  be  set  aside  by  the  court,  as  against  the  weight 
of  evidence. 

I  2141.  Final  order  npon  tke  kearlnv. 

The  court,  upon  the  hearing,  may  make  a  final  order,  annulling 
or  confirming,  wholly  or  partly,  or  modifying,  the  determination  ff 
Tiewed.  as  to  any  or  all  of  the  parties. 

I,,  tm,  d,.  828,  I  6.  ^ 
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I  :2142S.  Restitution  may  be  awarded. 

Where  the  determination  reTiewod  is  annulled  or  modified,  the 
court  may  order  and  enforce  restitution,  in  like  manner,  with 
like  effect  and  subject  to  tlie  same  conditions,  as  where  a  judg- 
ment is  reversed  upon  appeal. 

See  I   1292,   ante. 

S    2143.  Conts. 

Costs,  not  exceeding  fifty  dollars  and  disbursements,  may  be 
awarded  by  the  final  order,  in  favor  of  or  against  either  party, 
in  the  discretion  of  the  court, 

See  8§  2086  and  2100,  ante;  also,  %  2007,  ante. 

{I  2144.  ISntry  and  enrollment  of  final  order. 

The  final  order  of  the  court  upon  the  certiorari  must  be  entered 
in  the  oflice  of  the  clerk  where  the  writ  was  returnable.  But 
before  it  Ciin  be  enforced,  an  enrollment  thereof  must  be  filed. 
For  that  purpose,  the  clerk  must  attach  together,  and  file  in  his 
office,  the  papers  upon  which  the  cause  was  heard;  a  certified 
copy  of  the  final  order;  and  a  certified  copy  of  each  order,  which 
in  any  way  involves  the  merits,  or  necessarily  affects  the  final 
order. 

See  §§  1237.  1346,  and  1354,  ante. 

S  2145.  jBirect  thereof. 

The  filing  of  the  enrollment  in  the  office  of  the  clerk  where 
the  final  order  is  entered,  as  prescribed  in  the  last  section,  is  a 
sufficient  authority  for  any  proceeding,  by  or  before  the  body 
which,  or  the  officer  who,  made  the  determination  reviewed,  which 
the  final  order  of  the  court  directs  or  permits.  But  where  the 
execution  of  the  final  order  is  stayed  by  an  appeal  to  the  court  of 
appeals,  the  proceedings  below  are  stayed  in  like  manner. 

See  I  1346,  ante. 

S  2146.  <<  Body  or  ofllcer  >'  |  '<  determination  "  |  trlutt  tbey 
Inclnde. 

The  expression,  "  body  or  officer  ",  as  used  in  this  article,  in- 
cludes every  court,  tribunal,  board,  corporation,  or  other  person, 
or  aggregation  of  persons,  whose  determination  may  be  reviewed 
by  a  writ  of  certiorari;  and  the  word,  "determination",  as  used 
in  this  article,  includes  every  judgment,  order,  decision,  adjudica- 
tion, or  other  act  of  such  a  body  or  officer,  which  is  subject  to  be 
80  reviewed. 

S  2147.  Application  of  tills  article  to  certain  special 
caHen. 

Where  the  fight  to  a  writ  of  certiorari  is  expressly  conferred, 
or  the  issuing  thereof  is  expressly  authorized,  by  a  statute,  passed 
before,  and  remaining  in  force  after,  this  article  takes  effect,  this 
article  does  not  vary,  or  affect  in  any  manner,  any  provision  of 
the  former  statute,  which  expressly  prescribes  a  different  regula- 
tion, with  respect  to  any  of  the  proceedings  upon  the  certiorari 
to  be  issued  thereunder. 

{I   2148.   Id.;   to   civil   canen    only. 

This  article  is  not  applicnblo  to  a  writ  of  certiorari,  brought  to 
review  a  determination  made  in  any  criminal  matter,  except  a 
criminal  contempt  of  court. 
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CHAPTER   XVII. 
Certain  Special  Proceedings  Instituted  Without  Writ 

TITLB       L—  ProcMdiBgi  SeUtinff  to  iBMlfent  I>«bton  And  to  PrIiOBtn. 

TITLE      n. — Sammary  ProeMdiiiffi  to  Beeofor  tko  PomouIob  of  BoaI  Property. 

TITLE    UI.— Proceodlan  to  Panlsli  »  Costenpt  of  Coart,  other  thas  a 
CrimiBal  Contempt. 

TITLE    IT.—  Proeeedinffi  to  Colleet  »  Fine. 

TITLE      T.—  Prooeedinffs  to  Discover  the  Death  of  a  Teaaat  for  Life. 


TITLE  TL—  ProeeedtnM  for  the  Appolatnieat  of  a  Gommitteo  of  the  Person 
and  of  the  Property  of  a  Lunatic,  Idiot,  or  a  Habltnal  Drmnk- 
ard ;  General  Powers  and  Dntles  of  the  Committee. 


TITLE  TU.—  Proeeodinffs  for  the  Disposition  of  the  Seal  Property  of  an 
Infant,  Lnnatic,  Idiot,  or  Habltnal  Dmnkard. 

TITLE  Tin.—  Arbitrations. 

TITLE    IX.—  Proeoedings  to  Foreclose  a  Hortfage  by  AdTertisement. 

TITLE      X.—  Proceedings  to  Change  the  Name  of  an  Indirldnal. 

TITLE    XI.—  Proeeodinys  for  the  Tolnntary  Dissolntlon  of  a  Corporation. 

TITLE  XIL—  Proeoedings  Snpplemontary  to  an  Sxecntion  Against  Property. 

TITLE  L 
IfrocMdings  relating  to  insolvent  debtors  and  to  prisoners. 

Article  1.  Discharge  of  an  Insolyent  from  his  debts. 

2.  Exemption    from    arrest,    or   discharge    from    Imprisonment,    of    an 

insolvent  debtor. 
8.  Discharge   of   an   Imprisoned  Jud^mont    debtor  from   imprisonment. 
4.  Care  of  the  property  of  a  person  contine<l  for  crime. 

ARTICL£]    FIRST. 

Discharge  of  an  insolvent  from  his  debts. 

Sec.  2149.  Who  may  be  discharged. 

2160.  To  what  court  application  to  be  made. 

2161.  Contents   of   petition. 

2162.  Consent   of    creditors    to   be    nnnoxod. 

2168.  Consent  of  executor,   ndminlstrutor,    rccrlver,    ^tc. 

2164.  Id.;  of  corporation,  etc. 

2166.  Id.;  of  partnership. 

2166.  Effect  of   consent    where   petitioner   Ib   a    joint   debtor. 

2157.  Consent  of   purchaser  of  debt,   etc. 

2168.  Consenting  creditor  must  relinquish  eecurltj. 

2169.  Penalty  If   creditor  swears  falsely. 

2160.  AfDdavit  of  consenting  creditor. 

2161.  When  non-resident  creditor  to  annex  account,  etc. 

2162.  Petitioner's  schedule. 
3168.  His  affldaTit. 

2164.  Order  to  show  cause. 

2166.  How  order  published  and  serred. 

2166.  Hearing. 

2167.  Putting  cause  on  calendar. 

2168.  Opposing  creditor  to  iUo  spedfloations.  and  may  denund  Jury  tttaL 
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S«c.  2169.  Id.;  to  file  proofi.   If  not  named  In  ■cfaedule. 

2170.  Proceedings  If  Jnron  do  not  agree. 

2171.  When  lusolTent  required  to  produce  Ua  non-reeident  wife. 

2172.  Examination  of  an   Insolvent. 

2173.  When  Insolvent  cannot  be  discbarged 

2174.  When    assigumeuc    to    be    directed. 

2176.  Assignment;  contents,  and  to  whom  made. 

2176.  Id.;  trustees,  bow  designated. 

2177.  Effect  of  assignment. 

2178.  When  discharge  to  be  granted. 

2170,  2180.  Proceedings  where  trustee  refuses  to  give  certificate,  etc. 

2181.  Discharge,  etc.,  to  be  recorded. 

2182.  Effect   of   discharge. 

2183.  Id.;   exception  as  to  foreign  contracts  or  creditors. 

2184.  Id.;  SB  to  debts,  etc.,  to  the  United  SUtes  and  the  SUta. 

2185.  Insolvent   to  be   released   from  Imprisonment. 
2180.  Discbarge;  when  void. 

2187.  Invalidity  may  be  proved  on  motion  to  vacate  order  of  axrest,   etc 

§§  2149-2187.    [Ropealed  by  L.  1909,  ch.  17.    See  ConsolidAied 
Laws,  tit.  Debtor  nnd  Creditor  Law,  S§  50-88.J 
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ARTICLE   SECOND. 

Exewpt ion  from  arrest,  or  discharge  jrom  impriso  .meut^  of  in 
itiwivent  debtor. 

Sec  2188.  Who  may  be  exempted,  and  by  what  court. 
2UHi.  ConteDta  of  petition. 
2iU0.  Petitlouer'B    achedole. 
21»1.  Hla    amdavlt. 
2192.  Order  to  ahow  caoae. 
21»3.  Hearing,    etc. 

21&4.  Order    oirectlng    aaalgnment;    assignment    parsuant    thereto^ 
219ft.  When    discharge    to    be    granted;    effect    thereof. 

2196.  Discharge  to   be   recorded,    etc. 

2197.  Petitioner   to   be   released   from   Imprlaonraent. 

2198.  Debts  not   affected,   etc. 
2190.  Dlsetaargo,  when  toM. 

§§  2188-2100     [Repealed  by  L.  1909,  ch.  17.    See  Consolidated 
Laws,  tit.  Debtor  and  Creditor  Law,  §§  100-111.] 
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ABTIC1.B  THIRD. 

Dfyckarge  of  an  imprisoned  judgment  debtor  from  impriaonmewt. 

Sec  2200.  Who  may  be  discharged. 

2201.  To  what  court  application  to  be  made. 
2:^)2.  When   petition   may   be   preaented. 

2203.  Contentfl  of  petition;   schedule. 

2204.  Affidavit   of   petitioner. 

2205.  Notice  to  creditors. 

22U0.  1(1.;   u-hen  iieryice  cannot  be  made. 

2207.  Id.;  when  State  a  creditor. 

22U8.  Proceedings  on    presentation   of   petition. 

2209.  Adjournment. 

2210.  Proceedings  on   adjourned  day. 

2211.  Assignment;    effect    thereof. 

2212.  Discharge;   when  to  be  granted. 

2213.  Petitlouer's    property    still   liable. 

2214.  When  creditor  may  Issue  new  execution  against  petsoB. 
2216.  Powers  and  duties  of  trustees. 

2216.  Creditor  may  notify  debtor  to  apply  for  discharge. 

2217.  Effect  of   failure   so  to   apply. 

2218.  Debtor  to  United  States,  etc.,  not  to  be  discharged. 

§§  2200.2:2]8.    [Repealed  by  L.  1909,  cb.  17.     See  Consolidated 
Laws,  tit.  Debtor  and  Creditor  Law,  §§  120-138.] 

544 


c.  17, 1. 1,  a.  4  CRIMINAL'S  PROPERTY.  §§  221&-50 

article:  fourth. 

Care  of  the  property  of  a  person  cor^ned  for  erime. 

Bee.  2219.  When  and  to  what  court  application  to  be  made. 

2220.  Who   may    apply. 

2221.  Creditor  moat  rellnqolata  security. 

2222.  Contents   of    petition. 

2223.  Copy  of   sentence   and   affldaylt  to  be  presented. 

2224.  Proceedings   upon   presentation   of    the   papers. 

2225.  Id.;   on   return  of  order    to   show  cause. 

2226.  Effect   of    order    appointing    trustee. 

2227.  Removal    of    trustee;    appointment    of    new    trustee. 

2228.  Prisoner's   property;    how   applied. 

2229.  Id.;   to  be  delivered  to  him  on   his  discharge. 

2280.  AppUeatlon  of  this  article  to  persons  heretofore  sentenced. 

H  22l»-2280.    [Repealed  by  L.  1909,  ch.  47.    See  Consolidated 
Laws,  tit.  Prison  Law,  U  390-401.J 
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TITLE  II. 

Bummaxy   proceedingB   to   recover   the    possesaioxL  of  real 
property. 

Vc.  2231.  When    tenant    may    be    removed. 

2232.  Person  holding  over  land  sold,  etc.,   may  be  removed. 

2233.  Id.;   In  case  of  forcible  entry  or  detainer. 

2234.  Application;  to  whom  made. 

2235.  Petition  by  peraon  entmed  t«  poaeeaalon. 
223C.  Notice   to   be   ^rl^en   In   certain   caaea. 

2237.  Petition    by    neighbor   of   bawdy-houae,    etc 

2238.  Precept. 

2239.  Id.;   In  New-Tork  city. 

2240.  Id. ;  how  served. 

2241.  Duty  of  person  to  whom  copy  of  precept  Is  delivered. 

2242.  When  precept  to  be  served  on  landlord  of  bawdy-hoose,  etc 

2243.  Proof  of  serrice  %t  preQept» 

2244.  Answer. 

2246.  Issues  npon  forcible  entry  or  detainer. 

8246.  In  N.  Y.  district  court  cause  liugr  be  transferred  to  another  ooort 

for  trial. 
3347.  TriaL 
3248.  Adjoamment. 

2249.  Final   order   npon    trial. 

2250.  Amount   of   costs;    how    collected. 

2251.  Warrant  to  dlsposseas  defendant. 

2252.  Execution  of  warrant. 

2253.  When  warrant  cancels  lease;   exception. 

2254.  Warrant:  when  and  how  stayed, 

2255.  Undertaking;    how    disposed   of. 

2256.  Redemption    by    lessee. 

2257.  Id.;  by  creditor  of  leasee. 

2268.  The    last    two    sections    qualified. 

2269.  Order  to  be  made  thereupon;  liability  of  person  redeeming 

2260.  Appeal. 

2261.  Effect  of   apneal   limited   in   certain   cases. 
22n2.  Warrants:   how  stayed  on  appeal. 

22C3.  Appellate  court  may  award  restitution;   action  for  damagM, 
22(}4.  Application   of   this   title;   eflTect  of  final  order. 
22G5.  How   proceeaiogs   under  this  title  to  be  stayed. 

f  2231.  When  tenant  may  be  removed. 

In  either  of  the  following  cases,  a  tenant  or  lessee  at  wfll, 
or  at  sufferance,  or  for  part  of  a  year,  or  for  one  or  more  years, 
of  real  property,  including  a  specific  or  undivided  portion  of  7h 
house,  or  other  dwelling,  and  his  assigns,  undertenants,  or  le^al 
representatives,  may  be  removed  therefrom,  as  prescribed  in  this 
title: 

1.  [Am'd,  1804.]  Where  he  holds  over  and  continues  In 
possession  of  the  demised  premises,  or  any  portion  thereof,  after 
the  expiration  of  his  term,  without  the  i)ermission  of  the  land- 
lord; including,  elFowhere  than  in  the  city  of  New  York  and 
Brooklyn,  a  case  where  the  person  to  be  removed  became  the 
occupant  of  the  premises  as  a  servant  or  employee  and  the 
relation  of  master  and  servant  or  employer  and  employee  haa 
been  lawfully  terminnted  or  the  time  fixed  for  such  occupancy 
by  the  agreement  between  the  parties,  has  expired;  but  If  by 
such  agreement  the  servant  was  to  be  permitted  to  occupy  snch 
premises  for  a  period  heyond  the  term  of  employment  such 
removal  shall  not  be  had  under  this  subdivision  nnless  snch 
period  so  permitted  for  ocmpancy  has  expired,  or  the  relation 
of  master  and  servant  or  employer  and  employee  was  lawfully 
terminated  before  the  expiration  of  such  term  of  employment; 
bat  nothing  in  this  subdivision  contained  shall  be  construed  aa 

540 


c.  17, 1. 1  StJMMAHY  1>R0C.  FOR  LAND.  §  2283 

preventing  the  remoyal  o£  sQch  occupant  in  any  other  lawful 
manner. 
Jm  1804.  eh.  833. 

2.  Where  he  holds  oyer,  without  the  like  permission,  after  a 
default  in  the  payment  of  rent,  pursuant  to  the  agreement 
under  which  the  demised  premises  are  held,  and  a  demand  of 
the  rent  has  been  made,-  or  at  least  three  days'  notice  in  writing, 
requiring,  in  the  alternatiye,  the  payment  of  the  rent,  or  the 
possession  of  the  premises,  has  been  served,  in  behalf  of  the 
person  entitled  to  the  rent,  upon  the  person  owing  it,  as  pre- 
scribed in  this  title  for  the  service  of  a  precept. 

3.  Where  in  any  city  in  this  State  he  holds  over  and  continuecf 
In  possession  of  the  demised  premises,  or  any  portion  thereof, 
after  default  in  the  payment,  for  sixty  days  after  the  same 
shall  be  payable,  of  any  taxes  or  assessments  levied  on  such 
demised  premises  which  he  has  agreed  in  writing  to  pay  pur- 
suant to  the  agreement  under  which  the  demised  premises  are 
held,  and  a  demand  for  the  payment  of  such  taxes  or  assessments 
has  been  made,  or  at  least  three  days'  notice  in  writing,  requiring, 
in  the  alternative,  the  payment  thereof  and  of  any  interest  and 
penalty  thereon,  or  the  possession  of  the  premises,  has  been 
served,  in  behalf  of  the  landlord,  upon  the  lessee,  as  prescribed 
in  this  title  for  the  service  of  a  precept.  An  acceptance  of  any 
rent  by  the  lessor  or  his  legal  representatives  shall  not  be 
construed  as  a  waiver  of  the  agreement  of  the  lessee  to  pay 
taxes  or  assessments,  so  as  to  preclude  the  lessor  from  the 
benefits  of  this  chapter. 

4.  Where  he,  being  in  possession  under  a  lease  for  a  term  of 
three  years  or  less,  has,  during  the  term,  taken  the  benefit  of 
an  insolvent  act,  or  has  been  adjudicated  a  bankrupt,  under  a 
bankrupt  law  of  the  United  States. 

5.  Wnere  the  demised  premises,  or  any  part  thereof,  are  used 
or  occupied  as  a  bawdy-house  or  hou^e  of  assignation  for  lewd 
persons,  or  for  any  illegal  trade  or  manufacture,  or  other  illegal 
business. 

2  R.  8.  612.  S  28  (2  Rdm.  629),  am'd;  L.  1849.  ob.  198;  also.  |  66.  added 
by  L.  1888.  cb.  764.  {  1  (7  Edm.  886),  and  L.  1878,  cb.  688,  f  1  (9  Sdm. 
863),  consolidated  and  am'd. 

I  S232.  Person  laoldlns  o-rer  land  sold,  etc.,  naay  1>e  re- 
aaoved. 

In  either  of  the  following  cases,  a  person,  who  holds  over  and 
continues  in  possession  of  real  property,  after  notice  to  quit  the 
same  has  been  given,  as  prescribed  In  section  2236  of  this  act, 
and  his  assigns,  tenants,  or  legal  representatives,  may  be  re-, 
moved  therefrom,  as  prescribed  in  this  title: 

1.  Where  the  property  has  been  sold  by  virtue  of  an  execution 
against  him,  or  a  person  under  whom  he  claims,  and  a  title 
under  the  sale  has  been  perfected. 

2.  Where  the  property  has  been  duly  sold,  upon  the  foreclosure, 
by  proceedings  taken  as  prescribed  in  title  ninth  of  this  chapter, 
of  a  mortgage,  executed  by  him,  or  a  person  under  whom  he 
claims,  and  the  title  under  the  foreclosure  has  been  duly 
perfected. 

3.  Where  he  occupies  or  holds  the  property,  under  an  agreement 
with  the  owner  to  occupy  and  cultivate  It  upon  shares,  or 
for  a  share  of  the  crops,  and  the  time,  fixed  in  the  agre^neqt 
for  his  occupancy,  has  expired. 
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4.  [Am'd,  1894.]  Where  he,  or  the  person  to  whom  he  haa 
succeeded,  has  intruded  into,  or  squatted  upon,  any  real  property^ 
without  the  permission  of  the  person  entitled  to  the  possession 
thereof,  and  the  occupancy,  thus  commenced,  has  continued  witl - 
out  permission  from  the  latter;  or,  after  a  permission  given  b} 
him  has  been  revoked,  and  notice  of  the  revocation  given  to 
the  person  or  persons  to  be  removed. 

Sabd.  4  of  9  28,  B.  8.,  am'd;  L.  1874,  ch.  208,  and  §  81.  R.  S.;  L.  1804. 
ch.   232. 

9  2283.  Id.  I  in  case  of  forcible  entry  or  detainer. 

An  entry  shall  not  be  made  into  real  property,  but  in  a  case 
where  entry  is  given  by  law;  and,  in  such  a  case,  only  in  a 
peaceable  manner,  not  with  strong  hand,  nor  with  multitude  of 
people.  A  person  who  makes  a  forcible  entry  forbidden  by  this 
section,  or  who,  having  peaceably  entered  upon  real  property, 
holds  the  possession  thereof  by  force,  and  his  assigns,  under- 
tenants, and  legal  representatives,  may  be  removed  therefrom, 
as  prescribed  in  this  title. 

2  B.  S.  607.  91  1  and  2  (2  Edm.  623). 

9  2234.   [Amm,  1896.]    Application |  to  wl&ont   made. 

Application  for  removal  of  a  person  from  real  property,  as 
prescribed  in  this  title,  may  be  made  to  the  county  judge  or 
special  county  judge  of  the  county  or  a  justice  of  the  peace  of 
the  city  or  town  or  the  mayor  or  recorder  of  the  city  wherein 
the  real  property,  or  a  portion  thereof,  is  situated.  Application 
may  also  be  made,  if  the  property,  or  a  portion  thereof,  be 
situated  in  the  city  of  New  York  to  a  judge  of  the  city  court  of 
the  city  of  New  York  or  the  district  court  of  the  district  within 
which  the  property,  or  a  portion  thereof,  is  situated,  or  if  the 
judge  of  such  court  be  for  any  reason  disqualified,  to  the  district 
court  of  an  adjoining  district;  if  in  the  city  of  Brooklyn,  to  a 
police  justice  of  that  city;  if  in  the  city  of  Albany,  or  in  the  city 
of  Troy,  to  a  justice  of  the  justices'  court  of  that  city;  if  in  the  city 
of  Yonkers,  to  the  city  judge  of  that  city;  if  in  the  cities  of 
Syrocuse,  Rochester  or  Buffalo,  to  a  judge  of  the  municipal 
court  of  said  cities.  Where  the  property  is  situated  in  an  incor- 
porated village,  the  boundaries  of  which  embrace  portions  of 
two  or  more  towns,  application  may  be  made  to  a  justice  of  the 
peace  of  either  town,  who  keeps  an  office  in  the  village. 

Section  28,  R.  S..  am'd:  L.  1849.  ch.  103  (2  Edm.  B20);  Conet.,  art.  6.  9  16; 
Const.  1846,  art.  B.  9  15;  L.  1849.  ch.  300;  I,.  1.<«1.  ch.  108;  Const.  1800, 
art.  fl.  S  10;  L.  1850.  ch.  2or>,  9  3;  li.  1875.  ch.  25f>.  §i  1;  Ij.  18r»2,  ch.  324.  |  1; 
L.  18BT.  ch.  344.  9  77.  mibd.  2;  L.  18«3.  ch.  189  («  Edm.  80):  Co.  Proc, 
9  6«.  nm'd;  L.  1870,  ch.  741,  «  4  (7  Edm.  774):  L.  1877.  ch.  187:  U  1870. 
ch.  886;  L.  1821,  ch.  47.  |  1;  li.  18.34.  ch.  271.  §5  1  «nd  19;  L.  1872.  ch.  866, 
S  1:  L.  1873,  ch.  61.  «  2:  L.  1878.  ch.  186.  $  7;  L.  1^7^.  oh.  106,  M  6  and  16; 
L.  1849.  ch.  125.  I  26;  L.  1870.  ch.  470,  |  13;  L.  1854,  ch.  06,  |  25;  L.  185T. 
ch.  361,  I  6;  L.   1895,  ch.  946. 

I  S285.  Petition  by  pemon  entitled  to  pomieaiilon. 

The  application  may  be  mnde  by  the  landlord  or  I'^ssor  of  the 
demised  premises;  the  purchaser,  upon  the  execution  or  fore- 
closure sale;  the  person  forcibly  put  out  or  kept  out;  the  person 
with  whom,  as  owner,  the  ncrreement  was  mnde,  or  the  owner 
of  the  property  occupied  undor  nn  npreomont,  to  cultivate  the 
property  upon  shares,  or  for  a  share  of  the  crops;  or  the  person 
lawfully  entitled  to  the  possopsion  of  the  property  intruded  into 
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or  squatted  upon,  as  the  case  requires;  or  by  the  legal  repre* 
aeatative,  ageut,  or  assignee  of  the  iniidiord,  purchaser,  or  other 
person,  so  entitied  to  apply.  The  applicant  must  present  to  the 
judge  or  justice,  a  written  petition,  veritied  iu  like  manner  as 
a  verified  complaint  in  an  action  brought  in  the  supreme  court; 
describing  the  premises  of  which  the  possossiou  is  claimed,  and 
the  interest  therein  of  the  petitioner,  or  the  person  whom  he 
represents;  stating  the  facts,  which,  according  to  the  provisions 
of  this  title,  authorize  the  application  by  the  petitioner,  and  the 
removal  of  the  person  in  posht'saion;  unming,  or  otherwise  in- 
telligibly designating  the  person  or  persons  against  whom  the 
special  proceeding  is  institut(Ml,  and,  if  there  are  two  or  more 
such  persons,  and  some  are  undertenants  or  assigns,  specifying 
who  are  principals  or  tenants,  and  who  are  undertenants  or 
assigns;  and  praying  for  a  final  order  to  remove  him  or  them 
accordingly. 
SecUoDs  2,  3,  and  29,  R.  S.,  am'd  and  coDBoUdat«d.    See  1  T.  &  O.   583. 

9  2230.  Notice  to  be  KlT-eii   In  certain   cases. 

Where  the  person  to  be  removed  is  a  tenant  at  will,  or  at 
sufferance,  the  petition  must  state  the  facts,  showing  that 
the  tenancy  has  been  terminated,  by  giving  notice,  as  required 
by  law.  Where  the  application  is  made  in  a  case  specified  in 
section  2232  of  this  act,  the  petition  must  state  that  a  notice,  in 
behalf  of  the  applicant,  requiring  oil  persons  occupying  the 
property  to  quit  the  same,  by  a  dny  specified,  has  been  either 
served  personally  upon  the  person  or  persons  to  be  removed,  or 
affixed  conspicuously  upon  the  property,  at  least  ten  days  before 
the  day  specified  therein. 

Section  81,  R.  S..  and  L.  1857.  ch.  396,  S9  2  and  3  (4  Edm.  617). 

S  2237.  Petition  "toy  nelcrhbor  of  baircly-honse,  etc. 

An  owner  or  tenant  of  re/i!  property,  in  the  immediate  neigh- 
borhood of  other  demised  n»al  property,  which  is  used  or  occupied 
as  a  bawdy-house,  or  house  of  asKignntion  for  lewd  persons,  may 
serve  personally  ui)on  the  ownor  or  Inncilord  of  the  premises,  so 
usM  or  occupied,  or  upon  his  agent,  a  written  notice,  requiring 
the  owner  or  landlord  to  make  nn  nnplieption  for  the  removal 
of  the  person  so  using  or  occupying  the  sanie.  'If  the  owner  or 
landlord,  or  his  agent,  does  not  make  such  an  application,  within 
five  days  thereafter;  or  having  made  it.  does  not  in  good  faith 
diligently  prosecute  it;  the  person  giving  the  notice  may  make 
such  an  application,  strting  in  his  petition,  the  fact  so  entitling 
him  to  make  it.  Such  an  application  has  the  same  effect,  except 
as  otherwise  expressly  prescribed  in  this  title,  as  if  the  applicant 
was  the  landlord  or  lessor  of  the  premises. 

Sections  M  and  61,  R.  S.;  L.  1808,  ch.  764  (T  Edm.  835). 

I  2238^  Precept. 

The  judge  or  justice,  to  whom  a  petition  is  presented,  as 
prescribed  in  either  of  the  foregoing  sections  of  this  title,  must 
thereupon  issue  a  precept,  directed  to  the  person  or  persons 
designated  in  the  petition,  as  being  in  possj^ssion  of  the  property, 
and  requiring  him  or  them  forthwith  to  remove  from  the  proT>- 
erty,  describing  it,  or  to  show  cause,  l>efore  him.  at  a  time  and 
plac^  specified  in  the  precept,   why  possession  of  the  property 
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should  not  be  delivered  to  the  petihoncr,  or,  in  the  case  specified 
in  the  last  section,  to  the  owner  or  landlord.  The  precept  must 
be  returnable,  not  less  than  three  nor  more  than  five  days  after, 
it  is  issued;  except  that,  whore  the  proceeding  is  taken,  upon  the 
ground  that  a  tenant  continues  in  pos^es^iou  of  demised  premises 
after  the  expiration  of  his  term,  without  the  permission  of  his 
Jandlord,  and  the  application  is  made  on  the  day  of  the  expiration 
of  the  lease,  or  on  the  next  day  thereafter,  the  precept  may,  in 
the  discretion  of  the  judge  or  justice,  be  made  returnable  on  the 
day  on  which  it  is  Issued,  at  any  time  after  twelve  o'clock,  noon, 
and  before  six  o'clock  in  the  afternoon. 
Section  30,  R.  S.,  am'd;  L.  1861,  cb.  460;  L.  1868,  ch.  828,  i  1  (7  Edm.  866). 

I  2239.  Id.)  In  New- York  city. 

In  the  city  of  New- York,  wh€»re  the  application  is  made  to  a 
district  court,  the  petition  must  be  filed  with,  and  the  precept 
must  be  issued  by,  the  clerk  of  the  court;  and  the  precept  must 
be  made  returnable  before  the  court,  at  the  place  designated, 
pursuant  to  law,  for  holding  the  court;  and  all  subsequent  pro- 
cee<lings  in  the  cause  must  bp  had  at  that  place,  except  as  other- 
wise prescribed  in  section  2246  of  this  act.  If,  upon  the  return 
of  the  precept,  or  upon  an  adjourned  day,  the  justice  Is  unable, 
by  reason  of  absence  from  the  court  room  or  sickness,  to  hear 
the  cause,  or  it  is  shown  by  affidavit  that  he  is  for  any  reason 
disqualified  to  sit  in  the  cause,  or  is  a  necessary  and  material 
witness  for  either  party,  a  justice  of  any  other  district  court  of 
the  city  may  act  in  his  place  at  the  same  court  room. 

L.  1863.  ch.  189.  (G  Edm.  86);  Co.  Proc,  |  66;  L.  1876.  ch.  868,  fi  1; 
L.  1877.  ch.  187,  §  1.    See  §  3208,   post. 

I  2240.  Id.;  Iio^v  served. 

The  precept  must  be  served  as  follows: 

1.  By  delivering,  to  the  person  to  whom  it  is  directed,  or,  if 
it  is  directed  to  a^  corporation,  to  an  oflScer  of  the  corporation, 
upon  whom  a  sum'mons,  issued  out  of  the  supreme  court,  in  an 
action  against  the  corporation,  might  be  served,  a  copy  of  the 
precept,  and  at  the  same  time  showing  him  the  original. 

2.  If  the  person,  to  whom  the  precept  is  directed,  resides  in  the 
city  or  town  in  which  the  property  is  situated,  but  is  absent  from 
his  dwelling-house,  service  may  be  made  by  delivering  a  copy 
thereof  at  his  dwelling-house,  to  a  person  of  suitable  age  and 
discretion,  who  resides  there;  or,  if  no  such  person  can,  with 
reasonable  diligence,  be  found  there,  upon  whom  to  make  ser- 
vice, then  by  delivering  a  copy  of  the  precept,  at  the  property 
sought  to  be  recovered,  either  to  some  person  of  suitable  age  and 
discretion  residing  there,  or  if  no  such  person  can  be  found  there, 
to  any  person  of  suitable  age  and  discretion  employed  there. 

3.  Where  service  cannot,  with  reasonable  diligence,  be  made, 
as  prescribed  in  either  of  the  foregoing  subdivisions  of  this  sec- 
tion, by  affixing  a  copy  of  the  precept  upon  a  conspicuous  part 
of  the  property. 

If  th#  precept  is  returnable  on  the  day  on  which  It  is  issued, 
it  must  be  served  at  least  two  hours  before  the  hour  at  which 
it  is  returnable;  in  every  other  easf*,  it  must  be  served  at  least 
two  days  before  the  day  on  which  it  is  returnable. 

S^tion  32,  R.  S.;  L.  1857.  ch.  684,  and  L.  1868,  cb.  828  (7  Edm.  866), 
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S  2S41.  Duty  of  person  to  "vrliom  copy  of  preeept  to  He* 
llT-ered* 

A  person,  to  whom  a  copy  of  a  precept,  directed  to  another,  li 
delivered,  as  prescribed  in  this  title,  must,  without  any  avoidable 
delay,  delirer  it  to  the  person  to  whom  it  is  directed,  if  he  can  be 
found  within  the  same  town  or  city;  or,  if  he  cannot  be  so  found, 
to  his  agent  therein;  and  if  neither  can  be  so  found,  after  the 
exercise  of  reasonable  diligence,  before  the  time  when  the  precept 
is  returnable,  to  the  judge  or  justice  who  issued  the  same,  at  the 
time  of  the  return  thereof,  with  a  written  statement  indorsed 
thereupon,  that  he  has  been  unable,  after  the  exercise  of  reason- 
able diligence,  to  find  the  person  to  whom  the  precept  is  directed, 
or  his  agent,  within  the  town  or  city.  A  person,  who  wilfully 
violates  any  provisions  of  this  section,  is  guilty  of  a  misdemeanor; 
and,  if  he  is  a  tenant  upon  the  property,  forfeits  to  his  landlord 
the  value  of  three  years'  rent  of  the  premises  occupied  by  him. 
A  copy  of  this  section  must  be  indorsed  upon  each  copy  of  a  pre- 
cept, served  otherwise  than  personally  upon  the  person  to  whom 
it  is  directed. 

Ii.  1868,  ch.  828.  I  8  (7  Edm.  866);  and  1  B.  S.  74b.  |  27  a  Bdm.  680). 

I  2242.  "Wl&en  precept  to  be  aerved  on  landlord  of 
bavrdy-laonsey  etc. 

Wliere  the  case  is  within  section  2237  of  this  act,  the  precept 
must  be  directed  to  and  served  upon  the  owner  or  landlord,  or  his 
agent,  and  also  upon  the  tenant  or  occupant  of  the  property.  ^ 
Either  or  both  of  them  may,  upon  the  return  day,  appear  and 
show  cause  why  the  tenant  or  occupant  should  not  be  removed 
from  the  property. 

Parts  of  H  83  and  64;  L.  1868.  ch.  764  (7  Bdm.  886). 

I  2243.  Proof  of  •er'rlce   of  precept. 

At  the  time  when  the  precept  is  returnable,  the  petitioner 
must,  unless  the  adverse  party  appears,  make  due  proof  of  the 
service  thereof,  showing  the  time,  and  the  place  and  manner  of 
service;  and,  unless  service  was  made  personally  upon  the  adverse 
party,  or  by  affixing  a  copy  of  the  precept^  the  name  of  the  per- 
son to  whom  a  copy  of  the  precept  was  delivered,  if  his  name  can 
be  ascertained  with  reasonable  diligence.  Where  service  is  made 
by  a  sheriff,  constable,  or  marshal,  it  may  be  proved  by  his  cer- 
tificate, stating  the  fajts. 

Section  88.  R.  S.,  also  |  32.  am'd;  L.  1868,  ch.  828  (7  Bdm.  886). 

I    2244.    [Am'd,    1898.]     Answer. 

At  the  time  when  the  precept  is  returnable  without  waiting  as 
prescribed  in  an  action  before  a  justice  of  the  peace,  or  in  a  dis- 
trict court  in  the  city  of  New  York,  the  person  to  whom  it  is 
directed  or  his  landlord,  or  any  person  in  possession  or  claiming 
possession  of  the  premises,  or  a  part  thereof,  may  file  with  the 
judge  or  justice  who  issued  the  precept,  or  with  the  clerk  of  the 
court,  a  written  answer,  verified  in  like  manner  as  a  verified 
answer  in  an  action  in  the  supreme  court,  denying  generally  the 
allegations,  or  specifically  any  material  allegation  of  the  petition, 
or  setting  forth  a  statement  of  any  new  matter  constituting  a 
legal  or  equitable  defence,  or  counterclaim.  Such  defence  or 
<;omiterclaim  may  be  set  up  pnd  established  in  like  manner  m 
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though  the  claim  for  rent  in  such  proceeding  was  the  s  abject  of 
an  action. 
L.  18M,  ch.  706. 

I  S246.  I«««e«  upon  forcible  entry  or  detainer. 

Where  the  application  is  founded  upon  an  allegation  of  forcible 
entry  or  forcible  holding. out,  the  petitioner  must  allege  and  prove 
that  he  was  peaceably  in  actual  possession  of  the  property,  at  the 
time  of  a  forcible  entry,  or  in  constructive  possession,  at  the  time 
of  a  forcible  holding  out;  and  the  adverse  pai*ty  must  either  deny 
the  forcible  entry,  or  the  forcible  holding  out,  or  allege,  in  his 
defence,  that  he,  or  his  ancestor,  or  those  whose  interest  he 
claims,  had  been  in  quiet  possession  of  the  property,  for  three 
years  together  next  before  the  alleged  forcible  entry  or  detainer; 
and  that  his  interest  is  not  ended  or  determined,  at  the  time  of 
the  trial. 

M.,  II  6  and  11,  axn'd. 

I  224e.  In  N.  Y.  district  court,  cnnse  may  be  transferred 
to  anotber  conrt   for  trial. 

In  a  district  court  of  the  city  of  New- York,  at  the  time  of 
joining  issue,  the  justice  sitting  in  the  cause  may,  in  his  discre- 
tion, upon  motion  of  either  party,  or,  if  no  justice  is  present,  the 
clerk  may,  by  consent  of  botn  parties,  make  an  order  transferring 
the  cause  for  trial,  to  a  district  court  of  an  adjoining  district, 
which  thereupon  has  the  same  jurisdiction  and  power  at  its  own 
conrt  house,  as  if  the  property  was  situate  within  its  district. 

L.  1877,  ch.  187.  {  2,  am'd. 

I  2247.  [Am'd,  1881  and  1882.]    Trial. 

The  issues  poined  by  the  petition  and  answer  must  be  tried  by 
the  judge  or  justice,  unless  either  party  to  such  proceedings  shall, 
at  the  time  designated  in  such  precept  for  showing  cause,  demand 
a  jury  and  at  the  time  of  such  demand  pay  to  such  judge  or 
justice  the  necessary  costs  and  expenses  of  obtaining  such  jury. 
If  a  jury  be  demanded  and  such  costs  and  expenses  be  paid,  the 
judge  or  justice  with  whom  such  petition  sliall  be  fifed  shall 
nominate  twelve  reputable  persons  qualified  to  serve  as  jurors  in 
courts  of  record,  and  shall  issue  his  precept  directed  to  the  sheriff 
or  one  of  the  constables  of  the  county,  or  any  constable  or  marshal 
of  the  city  or  town,  commanding  him  to  summon  the  persons  so 
nominated  to  appear  before  such  judge  or  justice  nt  such  time 
or  place  as  he  snail  therein  appoint,  not  more  than  three  days 
from  the  date  thereof,  for  the  purpose  of  trying  the  said  matters 
in  difference.  Six  of  the  i)erBons  so  summoned  shall  be  drawn  in 
like  manner  as  jurors  in  justices*  courts,  and  shall  be  sworn  by 
such  judge  or  justice  well  and  truly  to  hear,  try  and  determine 
the  matters  in  difference  between  the  parties.  After  hearing  the 
allegations  and  proofs  of  the  parties,  the  said  jury  shall  be  kept 
together  until  they  agree  on  their  verdict,  by  the  sheriff  or  one 
of  his  deputies,  or  a  constable,  or  bv  Bonio  o  roper  person  ap- 
pointed by  the  judge  or  justice  for  that  purpose,  who  shall  be 
■worn  to  keep  such  jury  as  is  usual  in  like  cases  of  courts  of 
record.  If  such  jury  cannot  agree  after  being  kept  together  for 
iuch  time  as  such  judge  or  justice  shall  deem  reasonable,  he  may 
discharge  them  and  nominate  a  new  jury,  and  issue  a  new  pre- 
cept in  manner  aforesaid. 


c.  1"^,  t.  %  SUMMARY  PROC.  FOR  LAND.  §§  2248-51 

S   2248.  Adjournment. 

At  the  time  when  issue  is  joined,  the  jndge  or  justice  may,  in 
his  discretion,  at  the  request  of  either  party,  and  upon  proof  to 
his  satisfaction,  by  affidavit  or  orally,  that  an  adjournment  is 
necessary,  to  enable  the  applicant  to  procure  his  necessary  wit- 
nesses, or  by  consent  of  all  the  parties  who  appear,  adjourn  the 
trial  of  the  issue,  but  not  more  than  ten  days;  except  by  consent 
of  all  parties. 

B.  a.  I  41. 

S    2840.  Final   order  upon   trlnl. 

If  sufficient  cause  is  not  shown  upon  the  return  of  the  precept; 
or  if  the  verdict  of  the  jury,  or  the  decision  of  the  judge  or  jus- 
tice, ui)on  a  trial  without  a  jury,  is  in  favor  of  the  petitioner; 
the  judge  or  justice  must  make  a  final  order,  awarding  to  the 
petitioner  the  delivery  of  the  possesHlon  of  the  property;  except 
that,  where  the  case  is  within  section  2237  of  this  act,  the  final 
order  must  direct  the  removal  of  the  occupant.  In  either  case, 
the  final  order  must  award  to  the  petitioner  the  costs  of  the 
special  proceeding.  If  the  verdict  or  decision  is  in  favor  of  the 
person  answering,  the  judge  or  justice  must  make  a  final  order 
accordingly,  and  awarding  to  him  the  costs  of  the  special  pro- 
ceeding. 

Id.,  fl  33.  39  and  61.    See  L.  1840,  ch.  103  (2  Edm.  633). 

I  2260.  [Am'd,  1882.]    Amount  of  costs  |  how  eolleotod- 

Costs,  when  allowed,  and  the  fees  of  officers,  except  where  a 
fee  is  specially  given  in  chapter  twenty-one  of  this  act,  must  be 
at  the  rate  allowed  by  law  in  an  action  in  a  justice's  court,  [  J 
and  are  limited  in  like  manner;  unless  the  application  is  founded 
upon  an  allegation  of  forcible  entry  or  forcible  holding  out;  in 
which  case,  the  judge  or  justice  may  award  to  the  successful 
party  a  fixed  sum  as  costs,  not  exceeding  fifty  dollars,  in  addition 
to  his  disbursements.  If  the  final  order  is  made  by  a  county 
judge,  or  a  special  county  judge,  or  by  a  mayor  or  recorder,  an 
execution  to  collect  the  costjs  may  be  issued  thereupon  as  if  it 
was  a  judgment  of  a  justice  of  the  peace  of  the  same  city  or 
county;  and  for  that  purpose  the  officer  takes  the  place  of  a  jus- 
tice of  the  peace.  In  every  otlior  case  [  ]  an  execution  may  be 
issued  to  coll<»ct  the  costs  awarded  thereby  [  ]  as  if  the  final 
order  was  a  judgment,  rendered  in  the  court,  of  which  the  judge 
or  justice  is  the  presiding  officer. 

Id.,  II  12,  13,  22  and  part  of  |  61,  am'd  and  conaolldated. 

I  2251.  [Am'd,  1882.]    "WarrtLUt  to  dlMposNess  defendant. 

Where  the  final  order  is  in  favor  of  the  petitioner,  the  judge 
or  justice  must  thereupon  issue  a  warrant,  under  his  hand,  di- 
rected to  the  sheriff,  of  the  county,  or  to  any  constable  or  marshal 
of  the  city  or  town,  in  which  the  property,  or  a  portion  thereof, 
is  situated,  or  if  it  is  not  situated  in  a  city,  to  any  constable  of 
any  town  in  the  county,  describing  the  property,  and  commanding 
the  officer  to  remove  all  persons  therefrom,  and  also,  except 
where  Uie  case  is  within  section  2237  of  this  act,  to  put  the 
petitioner  into  the  full  possession  thereof. 

Id.,  M  13.  33  and  89.  See  L.  1867,  eh.  084;  alao,  {{  68,  69,  63.  M,  and  L. 
1808.    ch.    764  (7  Edm.   336). 
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I  aasa.  Bxeo^tlon  of  warrant. 

The  officer,  to  whom  the  warrant  is  directed  and  delirered, 
must  execute  it,  according  to  the  command  thereof*  between  the 
hours  of  sunrise  and  sunset 

B.   s.,   I  40. 

§  2258.  "Wlien   vrarrant  oanoel*  lea«e|   ezeeptloa* 

The  issuing  of  a  warrant  for  the  removal  of  a  tenant  from 
demised  premises,  cancels  the  agreement  for  the  use  of  the  prem- 
ises, if  any,  under  w^hich  the  person  removed  held  them;  and 
annuls  accordingly  the  relation  of  landlord  and  tenant,  except 
that  it  does  not.  prevent  a  landlord  from  recovering,  by  action, 
any  sum  of  money,  which  was,  at  the  time  when  the  precept  was 
issued,  payable  by  the  terms  of  the  agreement,  as  rent  for  the 
premises;  or  the  reasonable  value  of  the  use  and  occupation 
thereof,  to  the  time  when  the  warrant  was  issued,  for  any  period 
of  time,  with  respect  to  which  the  agreement  does  not  make  any 
special  provision  for  payment  of  rent. 
Id.,  I  48,  also.  I  eO;   L.   1868.  ch.  704  (7  Edm.  836). 

I  2254.   [Am'dy  1885.]    IVarrant)  when  and  how  stayed. 

The  party,  against  whom  a  final  order  is  made,  requiring  the 
delivery  of  possession  to  the  petitioner,  may,  at  any  time  before 
a  warrant  is  issued,  stay  the  issuing  thereof;  and  also  stay  an 
execution  to  collect  the  costs,  as  follows; 

1.  Where  the  final  order  establishes  that  a  lessee  or  tenant 
holds  over,  after  a  default  in  the  payment  of  rent,  or  of  taxes 
or  assessments,  he  may  effect  a  stay,  by  payment  of  the  rent 
due,  or  of  such  taxes  or  assessments,  and  interest  and  penalty. 
If  any  thereon  due,  and  the  costs  of  the  special  proceeaing;  or 
by  delivering  to  the  judge  or  justice,  or  the  clerk  of  the  court, 
his  undertaking  to  the  petitioner,  in  such  sum  and  with  such 
sureties  as  the  judge  or  justice  approves,  to  the  effect  that  he 
will  pay  the  rent,  or  such  taxes  or  assesKments,  and  interest  and 
penalty  and  costs,  within  ten  days,  at  the  expiration  of  which 
time  a  warrant  may  issue,  unless  he  produces  to  the  judge  or 
justice  satisfactory  evidence  of  the  payment. 

2.  Where  the  final  order  establishes  that  a  lessee  or  tenant  has 
taken  the  benefit  of  an  insolvent  not,  or  has  been  adjudicated  a 
bankrupt,  he  may  effect  a  stay  by  paying  the  costs  of  the  special 
proceeding,  and  by  delivering  to  the  judge  or  justice,  or  the  clerk 
of  the  court,  his  undertaking  to  the  petitioner,  in  such  a  sum 
and  with  such  sureties  as  the  judge  or  justice  approves,  to  the 
effect,  that  he  will  pay  the  rent  of  the  premises,  as  it  has  become, 
or  tliereafter  becomes  due. 

3.  Where  the  final  order  establishes  that  the  person  against, 
whom  it  is  made,  continues  in  possession  of  real  property,  which' 
has  been  sold  by  virtue  of  an  execution  against  his  property,  he 
may  effect  a  stay,  by  paying  the  costs  of  the  special  proceeding, 
and  delivering  to  the  judge  or  justice,  or  the  clerk  of  the  court, 
an  affidavit,  that  he  claims  the  possession  of  the  property,  by 
virtue  of  a  right  or  title,  acquired  after  the  sale,  or  as  guardian 
or  trustee  for  another;  together  with  his  undertaking  to  the  peti- 
tioner, in  such  a  sum  and  with  such  sureties  as  the  judge  or 
justice  approves,  to  the  effect,  that  he  will  pay  any  costs  and 
damages,  which  may  be  recovere<1  against  him,  in  an  action  of 
ejectment  to  recover  the  property,  brought  against  him  by  the 
petitioner  within  six  months   thereafter;  and   that  he  will   not 
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commit  any  waste  upon  or  injury  to  the  property,  during  his 
occupation  thereof. 
R.  S.,  i  44.  am'd  by  L.  1867,  cb.  984;  and  IS  46  and  46. 

I  2255.  UndertaklniTI  lioiv  disposed  of. 

Where  an  undertalcing  is  given,  in  a  case  specified  in  tub- 
division  first  of  the  last  section,  the  judge  or  justice  must  deliver 
it  to  the  person  against  whom  the  final  order  was  made,  upon 
his  producing  the  evidence  of  payment,  mentioned  in  that  sub- 
division. If  he  does  not  produce  such  .evidence  within  ten  days, 
the  judge  or  justice  must  deliver  it  to  the  petitioner.  In  every 
other  case  specified  in  the  last  section,  the  judge  or  justice  must 
deliver  the  undertaking  to  the  petitioner,  immediately  after  hts 
approval  thereof. 

9  2266.   Redemptloii  1>7   leasee. 

Where  the  special  proceeding  is  founded  upon  an  allegation 
that  a  lessee  holds  over,  after  a  default  in  the  payment  of  rent, 
and  the  unexpired  term  of  the  lease,  under  which  the  premises 
are  hold,  exceeds  five  years,  at  the  time  when  the  warrant  is  is- 
sucfl;  the  lessee,  his  executor,  administrator,  or  assignee,  may, 
.  at  any  time  within  one  year  after  the  execution  of  the  warrant, 
pay  or  tender  to  the  petitioner,  his  heir,  executor,  administrator, 
or  assignee,  or  if,  within  five  days  before  the  expiration  of  the 
year,  he  cannot,  with  reasonable  diligence,  be  found  within  the 
city  or  town,  wherein  the  property,  or  a  portion  thereof,  is  situ- 
ated, then  to  the  judge  or  justice  who  issued  the  warrant,  or  his 
successor  in  office,  all  rent  in  arrear  at  the  time  of  the  payment 
or  tender,  with  interest  thereupon,  and  the  costs  and  charges 
incurred  by  the  petitioner.  Thereupon  the  person  making  the 
payment  or  tender,  shall  be  entitled  to  the  possession  of  the 
demised  premises,  under  the  lease,  and  may  hold  and  enjoy  the 
same,  according  to  the  terms  of  the  original  demise,  except  as 
otherwise  prescribed  in  the  next  section  but  one. 

L.  1842.  cb.  240.  §  1  (4  Bdm.  661),  am'd. 

I  22B7.  Id.  I  br  creditor  of  lessee. 

In  a  case  specified  in  the  last  section,  a  judgment  creditor  of 
the  lessee,  whose  judgment  was  docketed  in  the  county,  before 
the  precept  was  issued,  or  a  mortgagee  of  the  lease,  whose  mort- 
gage was  duly  recorded,  in  the  county,  before  the  precept  was 
issued,  may,  at  any  time  before  the  expiration  of  one  year  after 
the  execution  of  the  warrant,  unless  a  redemption  has  been  made 
ns  prescribed  in  the  last  section,  file  with  the  judge  or  justice 
who  issued  the  warrant,  or  with  his  successor  in  office,  a  notice, 
specifying  his  interest  and  the  sum  due  to  him;  describing  the 
premises;  and  stating  that  it  is  his  intention  to  redeem  as  pre- 
scribed in  this  section.  If  a  redemption  is  not  made  by  the  lessee, 
his  executor,  administrator,  or  assignee,  within  a  year  after  the 
execution  of  the  warrant,  the  person  so  filmg  a  notice,  or,  if  two 
or  more  persons  have  filed  such  notices,  the  one  who  holds  the 
first  lien,  may,  at  any  time  before  two  o'clock  of  the  day,  not  a 
Sunday  or  a  public  holiday,  next  succeeding  the  last  day  of  the 
year,  redeem  for  his  own  benefit,  in  like  manner  as  the  lessee,  his 
executor,  administrator,  or  assignee  might  have  so  redeemeo. 
Where  two  or  more  judgment  creditors  or  mortgagees  have  filed 
such  notices,  the  holder  of  the  second  lien  may  so  redeem,  at 
any  time  before  two  o'clock  of  the  day,  not  a  Sunday  or  a  pubUq 
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holiday,  next  succeeding  that  in  which  the  holder  of  the  first 
lien  might  have  redeemed;  and  the  holder  of  the  third  and  each 
-  subsequent  lien,  may  redeem,  in  like  manner,  at  any  time  before 
two  o'clock  of  the  day,  not  a  Sunday  or  a  public  holiday,  next 
succeeding  that  in  which  his  predecessor  might  have  redeemed. 
But  a  second  or  subsequent  redemption  is  not  valid,  unless  the 
person  redeeming  pays  or  tenders  to  each  of  his  predecessors  who 
has  redeemed,  the  sum  paid  by  him  to  redeem,  and  also  the  sum 
due  upon  his  judgment  or  mortgage;  or  deposits  those  sums  with 
the  judge  or  justice,  for  the  benefit  of  hk  predecessor  or  prede- 
cessors. 

L.  1842,  ch.  240.  I  1  (4  ESdm.  461). 

I  2258.  Tbe  last  two  seetlons  Qiuilllled. 

Where  a  redemption  is  made,  as  prescribed  in  either  of  the  laat 
two  sections,  the  rights  of  the  person  redeeming  are  subject  to 
a  lease,  if  any,  executed  by  the  petitioner,  since  the  warrant  was 
issued,  so  far  that  the  new  lessee,  his  assigns,  undertenants,  or  , 
other  representatives,  may,  upon  complying  with  the  terms  of 
the  lease,  hold  the  premises  so  leased  until  twelve  o'clock,  noon, 
of  the  first  day  of  May,  next  succeeding  the  redemption.  And, 
in  all  other  respects,  the  person  so  redeeming,  his  assigns  and 
representatives,  succeed  to  all  the  rights  and  liabilities  of  the 
petitioner,  under  such  a  lease. 

I  2260.  Order  to  be  made  tlterenpomi  liability  of  person 
redeeming. 

The  person  redeeming,  as  prescribed  in  the  last  three  sections, 
or  the  owner  of  the  property  so  redeemed,  may  present  to  the 
judge  or  justice  who  issued  the  warrant,  or  to  his  successor  in 
ofl[ice,  a  petition,  duly  verified,  setting  forth  the  facts  of  the 
redemption,  and  praying  for  an  order,  establishingthe  rights  and 
liabilities  of  the  parties  upon  the  redemption.  Whereupon  the 
judge  or  justice  must  make  an  order  requiring  the  other  party 
to  the  redemption  to  show  cause  before  him,  at  a  time  and  place 
therein  specified,  why  the  prayer  of  the  petition  should  not  be 
granted.  The  order  to  show  cause  must  be  made  returnable,  not 
less  than  two  nor  more  than  ten  days,  after  it  is  granted:  and 
it  must  be  served  at  least  two  days  before  it  is  returnable.  Upon 
the  return  thereof,  the  judge  or  justice  must  hear  the  allegations 
and  proofs  of  the  parties,  and  must  make  such  a  final  order  as 
justice  requires.  The  costs  and  expenses  must  be  paid  by  the 
petitioner.  The  final  order,  or  a  certified  copy  thereof,  may 
be  recorded  in  like  manner  as  a  deed.  A  person,  other  than  the 
lessee,  w^ho  redeems  as  prescribed  in  the  last  three  sections,  suc- 
ceeds to  all  the  duties  and  liabilities  of  the  lessee,  accruing  after 
the  redemption,  as  if  he  was  named  as  lessee  in  the  lease. 

I  2960.   Appeal. 

An  appeal  may  be  taken  from  a  final  order,  made  as  prescribed 
In  this  title,  to  the  same  court,  within  the  same  time,  and  in  the 
same  manner,  as  where  an  appeal  is  taken  from  a  judgment  ren- 
dered in  the  court,  of  which  the  judgre  or  justice  is  the  presiding 
officer,  and  with  like  effect;  except  as  otherwise  prescribed  in  the 
next  two  sections. 

SobBtltoted  for  I  47,  R.  S..  amM;  L.  1868,  ch.  828  (7  Bdm.  8S7).  }  U; 
I..  1840.  ch.  198  (2  Edm.  034). 
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i  saei.  [Am*a»  ises.]   B«««t  of  appeal  lintlt^d  in  «ert«ln 

The  ifisoiii^  or  execution  of  the  warrant  can  not  be  stayed  bj 
«uch  an  appeal,  or  by  the  giving  of  an  undertaking  thereupon, 
otherwise  than  as  prescribed  in  the  next  section.  An  appeal  can 
not  be  taken  to  the  court  of  appeals,  from  a  final  determination 
of  the  appellate  division  of  the  supreme  court,  upon  such  an  ap- 
peal, unless  the  latter  court,  by  an  order,  made  at  the  term  of 
the  appellate  division  where  the  final  order  is  made,  or  the  next 
term  thereafter,  allows  it  to  be  taken. 

L.  1886.  ch.  946. 

I  22es.  [Am'd,  1806.]    'Warrants/  how  ptayed  on  appeal. 

Where  an  appeal  is  taken  from  a  final  order,  awarding  delivery 
of  possession  to  the  petitioner,  which  establishes  that  a  lessee  or 
tenant  holds  over,  after  a  default  in  payment  of  rent  or  from  an 
order  or  judgment  affirming  such  final  order,  the  issuing  and 
execution  of  the  warrant  may  be  stayed  by  the  order  of  the 
county  judge,  and  in  the  city  and  county  of  New  York  by  a 
justice  of  the  supreme  court,  upon  the  appellant's  giving  the  se- 
curity required  to  perfect  the  appeal,  and  to  stay  the  execution 
of  the  order  appealed  from  and  also  an  undertaking  to  the  peti- 
tioner in  a  sum  and  with  sureties  approved  by  the  county  judge 
or  in  the  city  and  county  of  New  York  by  a  justice  of  the  su- 
preme court  to  the  effect  that  if,  upon  the  appeal,  a  final  deter- 
mination is  rendered  against  the  appellant  he  will  pay  all  rents 
accruing  or  to  accrue  upon  the  premises,  or  if  there  is  no  lease 
thereof  the  value  of  the  use  and  occupation  of  the  premises  eub^ 
sequent  to  the  institution  of  the  special  proceedings. 

li.  1685.  cb.  846. 


I  9868.  Appellate  court  may  avirard  resiltntloni  aeilon 
for   damages. 

If  the  final  order  is  reversed  upon  the  appeal,  the  appellate 
court  may  award  restitution  to  the  party  mjured,  with  costs; 
and  it  may  make  an  order,  or  issue  any  other  mandate,  necessary 
to  carry  its  determination  into  effect.  The  person  dispossessed 
may  also  maintain  an  action,  to  recover  the  damages  which  he 
has  sustained  by  the  dispossession. 

BeetiaiiB  48  and  48,  R.  S. 

I  aae4.  Applleatton  of  th.im  title  |  effeet  of  final  order. 

This  title  does  not  impair  the  rights  of  a  landlord,  lessor,  or 
tenant,  in  a  case  not  therein  provided  for.  Where  a  special  statu- 
tory provision  confers  a  right  to  take  proceedings,  in  the  manner 
heretofore  prescribed  by  law,  for  the  summary  removal  of  a  per- 
son in  possession  of  real  property,  the  proceedings  thereunder 
must  be  taken  as  prescribed  in  this  title.  A  final  order,  made  in 
a  special  proceeding,  taken  as  prescribed  in  this  title,  is  not  a 
bar  to  an  action  of  ejectment,  to  recover  the  property  affected 
thereby. 

Id..   I  50. 

I  2205  Maynr  proeeedinffs  nnder  this  title  to  be  stayed. 

Where  a  petition  is  presenteil,  as  prescribed  in  this  title,  the 
proceedings  thereupon  before  the  final  order,  and  if  the  final 
order  awards  delivery  of  the  possession  to  the  petitioner,  the  Isiv- 
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big  or  execution  of  the  wa.rrant  thereupon,  cannot  be  stayed  or 
suspended  by  any  court  or  judge,  except  in  one  of  the  following 
methods: 

1.  By  an  order  made,  or  an  undertaking  filed,  upon  an  appeal, 
in  a  case  and  in  the  manner  specially  prescribed  for  that  purpose 
in  this  title. 

2.  By  an  injunction  order,  granted  in  an  action  against  the 
petitioner.  Such  an  injunction  shall  not  be  granted  before  the 
final  order  in  the  special  proceeding,  except  in  a  case  where  an 
injunction  would  be  granted  to  stay  the  proceedings,  in  an  action 
of  ejectment,  brought  by  the  petitioner,  and  upon  the  like  terms; 
or  after  the  final  order,  except  in  a  case  where  an  injunction 
would  be  granted  to  stay  the  execution  of  the  final  judgment 
in  such  an  action,  and  upon  the  like  terms. 

B.  s.,  i  «r. 
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TITLB  III. 

Prooeedings  to  puniah  a  contempt  of  court,  other  than  * 
criminal  contempt. 

See.  2206.  CaMt  to  which  thii  tiUe  appliei. 

2367.  When  ponlehmeDt  may  be   aummarr. 

2268.  WheD  warrant  to  commit  maj   Issue  witboot  notlee. 

2269.  Order  to  ahow  caose,  or  warrant  to  attach  offender. 

2270.  Notice   to   delinquent  oflDcer  to  abow   cause. 

2271.  Order  or  warrant;  when  granted  out  of  court. 

2272.  Id.;  when  contempt  was  committed  before  a  re_  _ 
2278.  Bffect  of  order  to   show   cause,   and  of  warrant. 

2274.  Copy  affldayit,  etc..  to  be  senred  with  warrant. 

2275.  Indorsement  upon  warrant. 

2276.  Warrant;  how  executed. 

2277.  Undertaking  to  procure  discharge. 

2278.  When   babeaa   corpus    may   issue. 

2279.  Sheriff  to  file  undertaking  with  return. 

2280.  Interrogatories  and  proofs. 

2281.  When  and  how  accused  to  be  punished. 

2282.  Id.;  upon  return  of  habeas  corpua. 
2288.  Id.;  upon  return  of  order  to  show  cause. 
2284.  Amount    of    fine. 

2286.  Length    of    imprisonment. 

2286.  When  court   may   release   offender. 

2287.  Offender  liable  to  indictment. 

2288.  Proceedings  when  accused  does  not  appear. 

2280.  Undertaking;   when  prosecuted  by  person  aggrlered 
2200.  Id.;  by  attorney-general,  etc. 

2291.  Sheriff  liable  for  taking  inauffldent  auretiea. 

2292.  Punishment    of  misconduct   at   trial   term. 

H  23««-2a92.     [Repealed  by  L.  1909,  ch.  35.    See  Consolidated 
Laws,  tit.  Judiciary  Law,  §§  754r-781.J 

66& 


§§  2293-2301  COLLECTION  OP  FINES.  c.  17.  t.  4 

TITLE  IV. 
Proceedings  to  collect  a  fine. 

8m.  2293.  Clerk  to  make  scbedule  of  fines  imposed. 
22&4.  Warrant  to   be  Issued  by  him. 
2205.  Id.;    when   delinquent   resides   in   another   county. 
229G.  Execution  of  warrant. 
2287.  Return   thereof. 

2298.  Proceedings  if   fine    not   collected. 

2299.  Who  to  be  Included  in  scbedule. 

2300.  Liability    of    BberiCT. 
2801.  Application   of    this   title. 

§§  2293-2S01.      [Repealed   by   L.   1909,   ch.  35.     See  Consoli- 
dated Laws,  tit.  Judiciary  Law,  §§  790-797.] 
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TITLE  V. 

Proceedings  to  discover  the  death  of  a  tenant  for  life. 

Wmc,  2302.  PetitloD  for  production  of  tenant  for  life. 

2303.  Contents   of   petition. 

2304.  Serrice  of  petition  and  notice. 

2305.  I'roceedings   upon   presentation   of   petition. 

2306.  Service  of  order;   powers,    etc.,   of   referee. 

2307.  Habeas   corpas. 

2308.  Iteport  of  referee. 

2309.  DismlMal   of   petition   when   order  compiled   with. 

2310.  When  life-tenant  deemed  dead,   and  petitioner  let  into  poftlrtoB. 

2311.  Comuil8«ion  to  be  Issued  if  life-tenant  is  witboat  the  State. 

2312.  General   provisions   respecting  the  commlsaion. 

2313.  Petitioner  to  give   notice  of  its  ezecutloD. 

2314.  Execution  thereof. 

2316.  Proceedings   on   return   of   commission. 

2316.  GosU. 

231^.  Property;  when  restored. 

2S18.  Bemedj  of  person  evicted  for  profits,  etc. 

2319.  Order  not  conclusive  in  ejectment. 

1  SSOSk  PettttoB  for  prodvetlon  of  tenamt  f«r  life. 

A  person  entitled  to  claim  real  property,  after  the  death  of 
another  who  has  a  prior  estate  therein,  may,  not  oftener  than 
once  in  each  calendar  year,  ap3ly  by  petition  to  the  supreme 
court,  at  a  special  term  thereof,  held  within  the  judicial  district, 
wherein  the  property,  or  a  part  thereof,  is  situated,  for  an  order, 
directing  the  production  of  the  tenant  for  life,  as  prescribed  in 
this  title,  by  a  person,  named  in  the  petition,  against  whom  an 
action  of  ejectment  to  recover  the  real  property  can  be  main- 
tained, if  the  tenant  for  life  is  dead;  or,  where  there  is  no  such 
gerson,  by  the  guardian,  husband,  trustee,  or  other  person,  who 
as,  or  is  entitled  to,  the  custody  of  the  person  of  the  tenant  for 
life,  or  the  care  of  his  estate. 

2  R.  8.   84S,   S  1  (2  Bdm.  864). 

I  280a.  Contents  of  petition. 

The  petition  must  be  in  writing,  and  Terified  by  the  affidarit 
of  the  petitioner,  to  the  effect,  that  the  matters  of  fact  therein 
set  forth  are  true.    It  must  contain  : 

1.  A  description  of  the  real  property,  and  a  statement  of  the 
petitioner's  interest  therein,  and  of  such  other  facts  as  show  that 
the  case  is  within  the  provisions  of  the  last  section. 

2.  An  ayerment  that  the  petitioner  believes  that  the  person,  upon 
whose  life  the  prior  estate  depends,  is  dead,  together  with  a 
statement  of  the  grounds  upon  which  the  petitioner's  belief  is 
founded. 

Id.,  I  2  and  part  of  fi  8. 

I  2804.  Service  of  petition  and  notice. 

A  copy  of  the  petition,  including  the  afSdavit,  together  with 
notice  of  the  time  and  place  at  which  the  petition  will  be  pre- 
sented, must  be  personally  served,  at  least  fourteen  days  before 
its  presentation,  upon  the  person  required,  by  the  prayer  thereof, 
to  produce  the  tenant  for  life. 

Bcmainder  of  |  3. 

I   S80S.   ProoeedlniTB    npon    presentation   of  petition. 

Upon  the  presentation  of  the  petition  and  affidavit,  with  due 
proof,  by  affidavit,  of  service  of  n  copy  thereof,  and  of  the  notice, 
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It  Bufficient  cause  to  the  contrary  is  not  shown  by  the  adverse 
party,  the  court  must  either  issue  a  commission,  as  prescribed  in 
the  following  sections  of  this  title;  or  make  an  order,  directing 
the  adverse  party,  at  a  time  and  place  therein  specified,  before 
the  court,  or  a  referee  therein  designated,  to  produce  the  person 
upon  whose  life  the  prior  estate  depends,  or,  in  default  thereof, 
to  orove  that  he  is  living. 
a,  3.  848.  I  4. 

3  2806.  Service  of  order)  pow^em,  ete*,  of  referee. 

Where  an  order,  requiring  the  production  of  the  tenant  for  life, 
or  proof  that  he  is  living,  is  made  as  prescribed  in  the  last  section, 
u  certified  copy  thereof  must  be  served,  at  least  fourteen  days 
before  the  time  therein  specified,  upon  the  person  required  to 
make  the  production  ef  the  proof,  or  upon  his  attorney.  Upon 
presentation  of  proof  of  service,  by  affidavit,  the  court  or  the 
referee  must,  at  the  time  and  place  specified  in  the  order,  or  at 
the  time  and  place  to  which  the  hearing  may  be  adjourned,  hear 
the  allegations  and  proofs  of  the  parties,  respecting  the  identity 
of  any  person  produced,  with  the  person  whose  death  is  in  ques- 
tion; or,  if  the  latter  person  is  not  produced,  respecting  the 
reasons  for  the  failure  to  produce  him,  and  whether  he  is  living. 
Where  a  referee  is  appointed,  he  has  the  same  powers,  and  ui 
entitled  to  the  same  compensation,  as  a  referee  appointed  for  the 
trial  of  an  issue  in  an  action. 

Id.,  s  6. 

I  aSOT.  Habeas  corpus* 

If  it  appears,  by  affidavit,  to  the  satisfaction  of  the  court,  that 
the  person  required  to  be  produced  is  imprisoned  within  the  State, 
for  any  cause,  except  upon  a  sentence  for  a  felony,  or  is  kept  or 
detained,  within  the  State,  by  any  person,  the  court  may,  either 
before  or  after  making  the  order  for  production,  issue  a  writ 
of  habeas  corpus  to  bring  him  before  it,  or  before  the  referee^ 
as  the  case  requires.  The  writ  must  be  served  and  executed, 
and  disobedience  thereto  may  be  punished,  as  where  a  writ  of 
habeas  corpus  is  issued,  to  inquire  into  the  cause  of  the  detentioc 
of  a  prisoner.  ^ 

Id.,   I  7. 

i  2308.  Report  of  referee. 

.  The  referee  must  deliver  his  report  to  the  petitioner,  or  file  it 
with  the  clerk,  within  ten  days  after  the  case  Is  closed.  He 
must  state  therein,  whether  any  person  was  or  was  not  produced 
before  him,  as  being  the  person  whose  death  is  in  question.  He 
must  append  thereto,  in  the  form  of  depositions,  tne  proofs,  if 
any,  resoecting  the  identity  of  any  person  so  produced,  with  the 
person  whose  death  is  in  question;  or  if  no  one  is  so  produced, 
upon  the  question  whether  the  latter  person  is  living.  He  must 
also  state,  in  his  report,  his  conclusions  upon  the  questions  con- 
troverted before  him. 
Id.,  I  8. 

i  2800.  DlsmlBsal  of  petition  w^ben  order  compiled  vrltb. 

If  it  appears,  to  the  satisfaction  of  the  court,  upon  the  referee's 
report,  and  the  proofs  thereto  appended;  or,  wbere  a  referee  is 
not  appointed,  upon  the  allegations  and  proofs  of  the  parties  be- 
fore the  court;  that  the  party,  required  to  produce  the  tenant 

562 


c.  17,1.5  DISCOVERY  OF  §§  2310-13 

for  life,  or  to  prove  his  existence,  hns  fully  complied  with  the 
order,  the  court  must  make  an  order  dismlBsing  the  petition,  and 
requiriug  the  petitioner  to  pay  the  costs  of  the  proceedings. 
2  B.  S.  343,  S  0. 

i  2310.  When  life-tenant  deenied  dead,  and  petfltlone* 
let  into   poMMemiion. 

If  it  appears,  from  the  ref erects  report,  or  upon  the  hearing 
before  the  court,  that  the  person,  upon  whose  life  the  prior  estate 
depends,  was  not  produced:  and  if  the  party  required  to  produce 
him.  or  to  prove  his  existence,  has  not  proved,  to  the  satisfaction 
of  the  court,  that  he  is  living;  a  final  order  must  be  made,  declar- 
ing that  he  is  presumed  to  be  dead,  for  the  purpose  of  the  pro- 
ceedings, and  directing  that  the  petitioner  be  forthwith  let  mto 
possession  of  the  real  property,  as  if  that  person  was  actually 
dead. 

Id.,   fi   10. 

S  2311.  Contmisiiion  to  be  insned  if  life-tennnt  is  iritbont 
tlie  State. 

If  before  or  at  the  time  of  the  presentation  of  the  referee's 
report  to  the  court,  or,  where  a  referee  is  not  appointed,  at  any 
time  before  the  final  order  is  made,  the  party,  upon  wnom  the 
petition  and  notice  are  served,  presents  to  the  court  presumptive 
proof,  by  aflSdavit,  that  the  person,  whose  death  was  m  Question, 
is,  or  lately  was,  at  a  place  certain,  without  the  State,  tne  court 
must  make  an  order,  requiring  the  petitioner  to  take  out  a  com- 
mission, directed  to  one  or  more  persons,  residing  at  or  near  that 
place,  either  designated  in  the  order,  or  to  be  appointed  upon  a 
subsequent  application  for  the  commission  for  the  purpose  of 
obtaining  a  view  of  the  person,  whose  death  is  in  question,  and 
of  taking  such  testimony  respecting  his  identity,  as  the  parties 
produce.  The  order  must  also  direct  that  the  proceedings  upon 
the  petition  be  stayed,  until  the  return  of  the  commission;  and 
that  the  petition  be  dismissed  with  costs,  unless  the  petitioner 
takes  out  the  commission  within  a  time  specified  in  the  order, 
and  diligently  procures  it  to  be  executed  and  returned,  at  his 
own  expense. 
M.,  i  11. 

I  2812.  General  provisions  respecting  tlie  contniission. 

It  is  not  necessary,  unless  the  court  specially  so  directs,  that 
the  witnesses  to  be  examined  should  be  named  in  the  commission, 
or  that  interrogatories  should  be  annexed  thereto.  The  commis- 
sion must  be  executed  and  returned,  and  the  deposition  taken 
must  be  filed  and  used,  as  prescribed  for  those  purposes  in  article 
second  of  title  third  of  chapter  ninth  of  this  act,  except  as  other- 
wise specially  prescribed  in  this  title. 

9  2818.  Petitioner  to  ffi-ve  notice  of  its  ezeention. 

The  petitioner  must  give  to  the  adverse  party,  or  his  attorney, 
written  notice  of  the  time  when,  and  the  place  where,  the  com- 
missioner or  commissioners  will  attend,  for  the  purpose  of  exe- 
cuting the  commission,   as  follows: 

1.  tf  the  place,  whore  the  commission  is  to  be  executed.  Is 
within  the  United  States,  or  the  dominion  of  Canada,  he  must 
glTe  at  least  two  months*  notice. 
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2.  If  it  is  within  either  of  the  West  India  islands,  he  must 
gire  at  least  three  months'  notice. 

8.  In  every  other  case,  he  must  give  at  least  four  months*  time. 

Notice  may  be  given,  as  required  by  this  section,  by  serving  it 
as  prescribed  in  this  act  for  the  service  of  a  paper  upon  an  attor* 
ney,  in  an  action  in  the  supreme  court. 

2   R.    S.   343,    I    12. 

I  S814.  Bzecvtion  thereof. 

The  commissioner  or  commissioners  possess  the  same  powers^ 
and  must  proceed  in  the  same  manner,  as  a  referee,  appointed  by 
an  order  requiring  the  production  of  tne  tenant  for  life,  or  nroof 
of  his  existence;  except  that  they  cannot  proceed,  unless  a  person 
is  produced  before  tbeni,  as  being  the  person  whose  death  is  in 
question.  The  return  to  the  commission  must  expressly  state 
whether  any  person  was  or  was  not  so  produced.  The  testimony, 
respecting  the  identity  of  a  person  so  produced,  must  be  taken, 
unless  otherwise  soecially  directed  by  the  court,  as  prescribed  in 
chapter  ninth  of  this  act,  for  taking  the  deposition  of  a  witness 
upon  oral  interrogatories;  except  that  it  is  not  necessary  to  give 
any  other  notice  of  the  time  and  place  of  examination,  than  that 
prescribed  in  the  last  section. 

Id.,  part  of  I  18. 

I  2816.  ProoeedinffM  on  return  of  commlsaion. 

Upon  the  return  of  the  commission,  the  proceedings  are  the 
same  as  upon  the  report  of  a  referee,  as  prescribed  in  sections 
2809  and  2310  of  this  act;  but  the  court  may,  in  its  discretion, 
receive  additional  proofs  from  either  party. 

SaboUtated   for  ||  18,   14,   15   and  16. 

i  2816.  Costs. 

Where  costs  of  a  special  proceeding,  taken  as  prescribed  in  this 
title,  are  awarded,  they  must  be  fixed  by  the  court  at  a  gross 
sum,  not  exceeding  fifty  dollars,  in  addition  to  disbursements. 
Where  provision  is  not  soecially  made  in  this  title  for  the  award 
of  costs,  they  must  be  denied,  or  awarded  to  or  against  either 
party,  as  justice  requires. 

Id.,   S   18. 

I  2817.  Property  I  "vrbeii  restored. 

The  possession  of  real  property,  which  has  been  awarded  to 
the  petitioner;  as  prescribed  in  this  title,  upon  the  presumptioa 
of  the  death  of  the  person,  upon  whose  life  the  prior  estate 
depends,  must  be  restored,  by  the  order  of  the  court,  to  the 
person  evicted,  or  to  his  heirs  or  legal  representatives,  upon  the 
petition  of  the  latter,  and  proof,  to  the  satisfaction  of  the  court, 
that  the  person  presumed  to  be  dead  is  living.  The  proceedings 
upon  such  an  application  are  the  same,  as  prescribed  in  this  title, 
upon  the  application  of  the  person  to  whom  possession  is  awarded. 

Id.,  fi  19. 

I  2818.  Remedy  of  person  evicted  for  profits,  eto. 

A  person  evicted,  as  prescribed  in  this  title,  may,  if  the  pre- 
sumption, upon  which  he  is  evicted,  is  erroneous,  maintain  an 
action  against  the  person  who  has  occupied  the  property,  or  his 
executor  or  administrator,  to  recover  the  rents  and  profits  of 


e.  17,  t.  5  DEATH  OF  LIFK-TEKANT.  §  '23 Id 

the  property,  during  the  occnpation,  while  the  person,  upon  whoso 
life  the  prior  estate  depends,  is  or  was  living. 

2  B.  S.   343.   S  20. 

i  2310.  Order  not  ooneliistve  In  ejectment. 

A  final  order,  made  as  prescribed  in  this  title,  awarding  to  the 
petitioner  the  possession  of  ronl  proporty  is  presumptive  evidence 
only,  in  nn  action  of  ejectment,  brought  ngniiiKt  him  by  the 
person  evicted,  or  in.  an  action  brought  ns  pro^cnbed  in  the  last 
section,  of  the  life  or  death  of  the  person,  ujiiin  whoso  life  the 
prior  estate  depends. 
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TITLE  VL 

Proceedings  for  the  appointment  of  a  committee  of  tlie 
person,  and  of  the  property,  of  a  lunatic,  idiot,  or  habit- 
ual drunkard;  general  powers  and  duties  of  the  committee. 

Sec.  2320.  Jurlfldlction;   concurreot  JorlBdictiMi. 

2321.  Duty  of  court  baviug  JurlBdiciioo. 

2322.  Committee  may  be  appointed. 

2323.  Application  for  committee;   by  whom  made. 

2323a.  Application   wlien   incompetent   periion    la   In   a   State   Institution; 

petition,    by   whom   made;   contents   and   procei'diqga   upon  pre- 

aentation  thereof. 
2323b.  Costa  of  proceeding. 

2324.  Duty  of  certain  oihcers  to  apply. 

2325.  Contents,  etc.,  of  petition;   pi-oceedings  upon  presents tlOD  thereoC 

2326.  When    foreign   committee    may    l>e   appointed. 

2327.  Order  for  commlMion,  or   for  trial  by  jury  in  court 
2828.  Oontenta  of  commission. 

2329.  Commissioners    to   be   sworn;    yscandes,    how   filled, 

2330.  Jury    to    be    procured.    Proceedings   thereupon. 

2331.  Proceedings  upon  the  bearing. 

2332.  Return   of   inquisition   and   commission. 

2333.  Kxiienses  of  commisaion. 

2334.  Proceeding*)   upon  trial   by  jury   In   court. 

2335.  Subject   of   inquiry   in   cases   of   lunacy. 

2330.  Proi'eedlngs  upon  vi.M-dict.   or  return  of  commission.  • 

2836a.  Sections  of  this  title   not   applicable    when  application   for  Mik* 

mittee  is  made  under  authority  cC  this  State. 
2337.  Securl^   to  be  given   by   committ.j. 
28ft8.  Compensation  of  committee. 

2839.  Committee  under  control  of  court;  limitation  of  powen. 

2840.  Committee   of  property   may   maintain   actions,   etc. 
2.'i41.   (.'ouinilttcp  of  property:   to  flii'  iuvontoiy  and  account. 

2342.  Id.;    may  be  compollod   to   file   the   Bjune.   or   r^'mler  an  additional 

account,   etc. 
2.34.1.    rrop.Tly,    whou   to  1h»  ri-storetl. 
2:UI.   Id.;   diKiKtsltioii   in  caso  of  death. 

2;i44a.   Court   may  conipol   iHTfomuiuce  of  contract   raado  by  incompetent 
perwm  in  certain  cases. 

§  2.'i20.  [Ani*d,  1S»5.]  JnrlMillc>tions  concurront  JnrlN- 
dtotlon. 

Tho  jurisdiction  of  the  supremo  c<iurt  oxtciuls  to  tho  cuHtody 
of  tlu»  person  and  the  care  of  tlie  |>roi>ert.v.  of  a  person  inc(»nipt»- 
teut  to  manage  himself  or  his  affjiirs.  in  con.sequence  of  lunacy, 
idiocy,  habitual  drunkenness,  or  imbecility  arising  from  oU\  ajre 
or  loss  of  memory  and  undorstandinjr,  or  other  cause.  Where 
a  county  court  has  jurisdiction  of  those  matters,  concurrent 
with  that  of  the  supreme  court,  the  jurisdiction  of  the  court  first 
exercising  it,  as  prescribed  in  this  title,  is  exclusive  of  tluit  of  tlie 
others,  with  respect  to  any  matter  within  its  jurisdiction,  for 
which  provision  is  made  in  this  title.  In  all  proceed iufrs  under 
this  title  for  the  appointment  of  a  cf)mmitte<»  of  such  a  person, 
he  shall  bo  designated  "an  allejred  incompetent  person;"  and 
after  the  appointment  of  a  committ*>e  of  s^uch  person,  in  nil 
subs<'quent  proceedinjrs  the  lunatic,  idiot,  habitual  drunkard  or 
imbecile  shall   be   designated    "an   incompetent   person." 

L     ISO.-.   Ph.    94 G. 

§   2321.    nnty    of    oonrf    having    JnrlM«1lction. 

The  court  exercislnc:  jurisdiction  over  the  property  of  either  of 
the  incomiH'tent  persons,  sjxK^-ititMl  in  the  last  si'Ction,  must 
preserve  his  i)roperty  from  wa^'<  or  destruction;  and,  out  of  the 
proceeds    thereof,    must   provid      lor   the   payment  of   his   debts, 
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and  for  the  safe  keeping  and  maintenance,  and  the  education, 
when  required,  of  the  incompetent  person  and  his  family. 

L.  1874,  ch.  446,  part  of  |  1. 

i  2322.  Committee  may  be  appointed. 

The  jurisdiction,  specified  in  the  last  two  sections,  must  be  exer- 
cised by  means  of  a  committee  of  the  person,  or  a  committee  of  the 
property,  or  of  a  particular  portion  of  the  property,  of  the  incompe- 
tent person,  appointed  as  prescribed  in  this  title.  The  committee 
of  the  person  and  the  committee  of  the  property  may  be  the  same 
individual,  or  different  indiTiduals,  in  the  discretion  of  the  court. 

S  2323.  [Am'dy  1806.]  Application  for  committee;  by  -vrbont 
made. 

An  application  for  the  appointment  of  such  a  committee  must 
be  made  by  petition,  which  may  be  presented  by  any  person. 
Except  as  proyided  in  the  next  section,  where  the  application 
is  made  to  the  supreme  court,  the  petition  must  be  presented 
at  a  special  term  held  within  the  judicial  district,  or  to  a  justice 
of  said  court  within  such  judicial  district  at  chambers,  where 
the  person  alleged  to  be  incompetent  resides;  or  if  he  is  not  a 
resident  of  the  State,  or  the  place  of  his  residence  cannot  be 
ascertained,  where  some  of  his  property  is  situated,  or  the  State 
institution  is  situated  of  which  he  is  an  inmate. 

L.  189&,  ch.  824. 

8  2323a.  [Added,  1806 1  am'd,  1807,  1004.1  Application  wben 
Incompetent  person  la  In  a  state  Instlfntion;  petition,  by 
-vrbom  made;  contents  and  proceedings  npon  presentation 
tbereof. 

Where  an  incompetent  person  has  been  committed  to  a  state 
institution  in  any  manner  provided  by  law,  and  is  an  inmate 
thereof,  the  petition  may  be  presented  on  behalf  of  the  state  by 
a  state  officer  having  special  jurisdiction  over  the  institution 
where  the  incompetent  person  is  confined  or  the  superintendent 
or  acting  superintendent  of  said  institution;  the  petition  must 
be  in  writing  and  verified  by  the  affidavit  of  the  petitioner  or  his 
attorney,  to  the  efifect  that  the  matters  therein  stated  are  true  to 
the  best  of  his  information  or  belief;  it  must  show  that  the 
person  for  whose  person  or  property,  or  both,  a  committee  is 
asked  has  been  legally  committed  to  a  state  institution  ovJ»r 
w^hich  the  petitioner  has  special  jurisdiction,  or  of  which  he  is 
superintendent  or  acting  superintendent,  and  is  at  the  time  an 
inmate  thereof;  it  must  also  state  the  institution  in  which  he  is 
an  inmate,  the  date  of  his  admission,  his  last  knowm  place  of 
residence,  the  name  and  residence  of  the  husband  or  wife,  if 
any,  of  such  person,  and  if  there  be  none,  the  name  and  residence 
of  the  next  of  kin  of  such  person  living  in  this  state  so  far  as 
known  to  the  petitioner;  the  nature,  extent  and  income  of  his 
property,  so  far  as  the  same  is  know^n  to  the  petitioner,  or  can 
with  reasonable  diligence  be  ascertained  by  him.  The  petition 
may  be  presented  to  the  supreme  court  at  any  special  term 
thereof,  hold  either  in  the  judicial  district  in  which  such  incom- 
petent person  last  resided,  or  in  the  district  in  which  the  state 
institution  in  which  he  is  committed  is  situated,  or  to  a  justice 
of  the  supreme  court  at  chambers  within  such  judicial  district, 
or  to  the  county  court  of  the  county  in  which  the  incompetent 
person  resided  at  the  time  of  such  commitment,  or  of  the  county 
in  which  said  institution  is  sitttated.  Notice  of  the  presentation 
of  such  petition  shall  be  personally  given  to  such  person,  and  also 
to  the  husband  or  wife,  if  any,  or  if  noce  to  the  next  of  kii^ 
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named  in  the  petition  and  to  the  officer  in  charge  of  the  institu- 
tion in  which  such  person  is  an  inmate.  Upon  the  presentation 
of  such  petition,  and  proof  of  the  service  of  such  notice,  the  court 
or  justice  may,  if  satisfied  of  the  truth  of  the  facts  required  to 
be  stated  in  such  petition,  immediately  appoint  a  committee  of 
the  person  or  property,  or  both,  of  such  incompetent  person  or 
may  re<inire  any  further  proof  which  it  or  he  may  deem  necessary 
before  niakinpr  such  appomtment. 
L.  1805,  cb.  824;  L.  1897,  cb.  149;  L.  1904,  cb.  609.     In  effect  Sept.  1,  1904. 

i  2328  (b).  [Added,  1895.]    Gouts  of  proceeding. 

Upon  the  presentation  of  a  petition  and  the  appointment  of 
a  committee,  as  proyided  in  section  two  thousand  three  hun- 
dred and  twenty-three  (a),  the  court  or  Justice  may  award  costs 
of  the  proceeding,  not  exceeding  twenty-five  dollars  in  addition 
to  necessary  disbursements,  to  the  petitioner,  payable  from  the 
estate  of  the  incompetent  person,  and  upon  denial  of  an  applica- 
tion to  set  the  same  aside,  costs  as  of  a  motion. 

L.  1896,  cb.  824. 

i  S824.  Duty  of  certain  ofllcer*  to  apply. 

Where  the  Incompetent  person  has  property,  which  may  be 
'endangered  in  consequence  of  his  incompetency,  and  no  relative 
or  other  person  applies  for  the  appointment  of  a  committee  of 
his  property,  the  overseer  or  superiutendent  of  the  poor  of  thq 
town,  district,  county,  or  city,  in  which  he  resides,  or,  where 
there  is  no  such  ofiicer,  the  officer  or  officers  performing  corre- 
sponding functions  under  another  official  title,  must  apply  to  the 
proper  court,  for  the  appointment  of  such  a  committee.  The 
expenses  of  conducting  the  proceedings  thereupon  must  be  audited 
and  allowed,  in  the  same  manner  as  other  official  expenses  ot 
those  officers  are  audited  and  allowed. 

2  R.  S.  62,  63,   IS  2-7  (2  Bdm.  68). 

t  2825.  [Am'd,  1801.]  Contents,  etc.>  of  petition)  proeeedl« 
IniTS  upon  presentation  tbereof. 

The  petition  must  be  in  writing,  and  verified  by  the  affidavit 
of  the  petitioner,  or  his  attorney,  to  the  effect  that  the  matters 
of  fact  therein  stated  are  true.  It  must  be  accompanied  with 
proof,  by  affidavit,  that  the  case  is  one  of  those  specified  in  this 
title.  It  must  set  forth  the  names  and  residences  of  the  husband 
or  wife,  if  any,  and  of  the  next  of  kin  and  heirs,  of  the  person 
alleged  to  be  incompetont.  as  far  as  the  same  are  known  to  the 
petitioner,  or  can,  with  reasonable  diligence,  be  ascertained  by 
him,  and  also  the  probable  value  of  the  property  possessed  and 
owned  by  the  nllopnd  incompotont  person,  and  what  property 
has  been  conveyed  during  said  allocrod  incompetency  and  to 
whom,  and  its  value  and  what  consideration  was  paid  for  it, 
if  any,  or  was  agreed  to  be  paid.  The  court  must,  unless  sufficient 
reasons  for  dispensing  therewith  are  set  forth,  in  the  petition  or 
accompanying  affidavit,  require  notice  of  the  presentation  of  the 
petition  to  be  given  to  the  husband  or  wife,  if  any,  or  to  one  or 
more  relatives  of  the  person  alleged  to  be  incompetent,  or  to  an 
officer  specified  in  the  last  section.  Where  notice  is  required,  it 
may  be  given  in  any  manner,  which  the  court  deems  proper:  and 
for  that  purpose,  the  hearing  may  be  adjourned  to  a  subsemient 
day,  or  to  another  term,  at  which  the  petition  might  have  De«« 
presented. 

L.  1191.  cb.  2i8. 
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I  2326.  [Ain'd»  1898.]  IVlien  foreign  oommltte^  mar  be 
appointed. 

Where  the  person  alleged  to  be  incompetent  resid»*s  without  the 
state,  and  a  committee,  curator  or  gujirdiun  of  his  property,  by- 
whatever  name  such  officer  maj'  be  designated,  has  been  duly 
appointed  pursuant  to  the  laws  of  any  other  state,  territory  or 
country  where  he  resides,  the  court  may,  in  its  discretiou,  make 
an  order  appointing  the  foreign  committee,  curator  or  pn;irdi;in, 
the  committee  of  all  or  of  a  particular  portion  of  the  property 
of  the  incompetent  person,  within  the  state,  on  his  giving  such 
eecnrity  for  the  discharge  of  his  trust  as  the  court  thinfes  proper. 

L.  1898,  ch.  294.    In  effect  Sept.  1, 1896. 

f  2327.  [Aiii*d,  1895.]  Order  for  eommisiiioii,  or  for  trial 
bjr  jmry   in  coarta. 

Unless  an  order  is  made,  as  prescribed  in  the  last  section,  if  it 
presumptively  appears,  to  the  satisfaction  of  the  court,  from  the 
petition  and  the  proofs  accompanying  it,  that  the  case  is  one  of 
those  specified  in  this  title:  and  that  a  committee  ought,  in  the 
exercise  of  a  sound  discretion,  to  be  appointed;  the  court  must 
make  an  order,   directing,  either 

1.  That  a  commission  issue,  as  prescribed  in  the  next  section, 
to  one  or  mopt*  lit  persons,  designated  in  the  order;  or 

2.  That  the  question  of  fact,  arising  u()on  the  competency  of 
the  ^>erson,  with  respecrt  to  whom  the  petition  prays  for  the 
appointment  of  a  committee,  be  tried  by  a  jury,  at  a  trial  term 
of  the  court. 

3.  When  it  satisfactorily  appears  from  the  petition  and  accom- 
panying nffidavits  that  any  person  or  persons  having  acquired 
from  the  alleged  incompetent  person,  real  or  personal  property 
during  the  time  of  such  alleged  incompetency  without  adequate 
consideration,  the  court  may  issue  an  order,  with  or  without 
security,  restraining  such  person  or  persons  from  selling,  assign- 
ing, disposing  of  or  incumbering  said  property,  or  confessing  judg- 
ment which  shall  become  a  lien  upon  said  property,  during  the 
pendency  of  the  proceeding  for  the  appointment  of  a  committee, 
and  said  order  may  in  the  discretion  of  the  court  be  continued 
for  ten  days  after  the  appointment  of  such  committee.  Notice 
of  the  execution  of  the  commission  shall  be  given  to  the  person 
or  persons  enjoined  in  such  manner  as  the  court  may  direct. 

L.  1886,  cb.  946. 

I  3828.  Contents  of  commission. 

The  commission  must  direct  the  commissioners  to  cause  the 
sheriff  of  a  county,  specified  therein,  to  procure  a  jury;  nnd  that 
they  inquire,  by  the  jury,  into  the  matters  set  forth  in  the  peti- 
tion; and  also  into  the  vnliio  of  the  real  and  personal  property 
of  the  person  alleged  to  bo  incompetent,  and  the  amount  of  his 
income.  It  may  contain  snoh  other  directions,  with  respect  to 
the  Bubjects  of  inquiry,  or  the  manner  of  executing  the  commis- 
Blon,  as  the  court  directs  to  be  inserted  therein. 

I  2320.  Commissioners  to  be  sworn;  vaeanclesy  bow-  filled. 

Each  commissioner,  before  entering  upon  the  execution  of  his 
duties,  must  subscribe  and  take,  before  one  of  the  officers  speci- 
fied in  section  842  of  this  act,  and  file  with  the  clerk,  an  oath, 
faithfully,  honestly,  and  impartially  to  discharge  the  trust  com- 
mitted to  him.  If  a  commissioner  becomes  incompetent,  or  neg- 
iecte  or  refuses  to  serve,  or  rc^nioves  from  the  State,  the  coiui 
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may  remove  him.    The  court  may,  from  time  t6  time,  fill  any 
vacancy  created  by  death,  removal  or  resignation. 

f  '^330.   [Am'd,  1805.]     Jury  to  be  procured  |  proeeedinara 
tbereapon. 

The  commissioners,  or  a  majority  of  them,  must  immediately 
issue  a  precept  to  the  sheriff,  designated  in  the  commission,  re- 
quiring him  to  notify,  not  less  than  twelve  nor  more  than  twenty- 
four  indifferent  persons,  qualified  to  serve,  and  not  exempt  from 
serving,  as  trial  jurors  in  the  same  court,  to  appear  before  the 
commissioners,  at  a  specified  time  and  place,  within  the  county, 
to  make  inquiry,  as  commanded  by  the  commission.  The  sheriff 
must  notify  the  jurors  accordingly;  and  must  return  the  precept, 
and  the  names  of  the  persons  notified,  to  the  commissioners  at 
the  time  and  place  specified  in  the  precept.  The  commissioners, 
or  a  majority  of  thorn,  must  determine  a  challenge  made  to  a 
juror.  Upon  the  failure  to  attend,  of  a  person  who  has  been 
duly  notified,  his  attendance  may  be  compelled;  and  he  may  be 
punished  by  the  court  for  a  contempt,  as  where  a  juror,  duly 
notified,  fails  to  attend  at  a  trial  term  of  the  court  The  com- 
missioners may  require  the  sheriff  to  cause  a  talesman  to  attend, 
in  place  of  a  juror  notified,  and  not  attending,  or  who  is  excused 
or  discharged;  or  they  may  adjourn  the  proceedings,  for  the 
purpose  of  punishing  the  defaulting  juror,  or  compelling  his  at- 
tendance. But  it  is  not  necessary  to  cause  any  talesman  to  at- 
tend, if  at  least  twelve  of  the  persons,  notified  by  the  sheriff, 
appear  and  are  sworn. 

L.    1895,   ch.   946. 

5  2331.  Proceedinam  upon  tbe  hearing. 

All  the  commissioners  must  attend  and  preside  at  the  hearing; 
and  they,  or  a  majority  of  them,  have,  with  respect  to  the  pro- 
ceedings upon  the  hearing,  all  the  power  and  authority  of  a 
judge  of  the  court,  holding  a  trial  term,  subject  to  the  directions 
contained  in  the  commission.  Either  of  the  commissioners  may 
administer  th^  usual  oath  to  the  jurors.  At  least  twelve  jurors 
must  concur  in  a  finding.  If  twelve  do  not  concur,  the  jurors 
must  report  their  disagreement  to  the  commissioners,  who  must 
thereupon  discharge  them,  and  issue  a  new  precept  to  the  sheriff, 
to  procure  another  jury. 

f  2332.   Return  of  Inqnlsltloii  and   conimlnfllon. 

The  inquisition  must  be  signed  by  the  jurors  concurring  therein, 
and  by  the  commissioners,  or  a  majority  of  them,  and  annexed 
to  the  commission.  The  commission  and  inquisition  must  be  re- 
turned by  the  commissioners,  and  filed  with  the  clerk. 

S  23B3.  Expeniieii  of  commliiBion. 

The  commissioners  are  entitled  to  such  compensation  for  their 
services,  as  the  court  directs.  The  jurors  are  entitled  to  the 
same  compensation,  as  jurors  upon  the  trial  of  an  issue  in  an 
action  in  the  same  court.  The  petitioner  must  pay  the  com- 
pensation of  the  commissioners,  sheriff    and  jurors. 

f  2334.  [Ani*d,  IHOS.]  Proceedings  npon  trial  by  Snvy  In 
conrt. 

Whore  nn  order  is  made,  directing  the  trial,  by  a  jury,  at  a 
trial  term,  of  the  questions  of  fact,  arising  upon  the  competency 
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oc:  the  i  ::con,  wkh  respect  to  whom  the  petition  prays  for  the 
appointment  of  a  committee,  the  order  must  state,  distinctly  and 
plainly,  the  questions  of  fact  to  be  tried;  which  may  be  settled 
OS  "  here  an  order  for  a  similar  trial  is  made  in  an  action.  The 
court  may,  in  that  or  in  a  subsequent  order,  direct  that  notice 
of  the  trial  be  given  lo  such  persons,  and  in  such  a  manner  aa 
18  deemed  proper.  Th^  trial  must  be  reviewed  in  the  same  man- 
ner, *.  ith  like  efifect,  and,  except  as  otherwise  directed  in  the 
order,  the  proceedings  thereupon  are,  in  all  respects,  the  same  as 
where  questions  of  fact  are  tried,  pursuant  to  an  order  for  that 
t»uriK)8e.  The  court  may  ma  lie  inquiry  by  means  of  a  reference 
or  otherwise,  aj  it  ;liinko  proper,  with  respect  to  any  matter, 
not  involved  in  the  quections  trieil  by  the  jury,  the  determination 
of  v.hich  id  nccesjary  in  the  course  of  the  proceedings.  The  ex- 
penijcs  of  the  triol,  and  of  such  an  inquiry,  must  be  paid  by  the 
petitioner. 

L.  1885,  ch.  946. 

fi  2336.  [Am'd,  1896.]  Subjcet  of  Inqiitrr  in  cases  of 
Ivaaey. 

Where  the  petition  alleges,  that  the  person,  with  respect  to  whom 
it  prays  for  the  appointment  of  a  committee,  is  incompetent,  by 
reason  of  lunacy,  the  inquiry  with  respect  to  his  competency,  upon 
the  execution  of  ;i  commission,  or  the  trial  at  a  trial  term,  as  pre- 
Bcril?  1  *'i  this  title,  must  be  confined  to  the  question,  whether  he 
is  so  incompetent,  at  the  time  of  the  inquiry;  and  testimony,  re- 
specting nny  thing  said  or  done  by  him,  or  his  demeanor  or  otate 
ci  mind,  more  than  two  years  before  the  hearing  or  trial,  shall  not 
be  received  as  proof  of  lunacy,  unless  the  court  otherwise  specially 
directs,  in  the  order  granting  the  commission,  or  directing  the 
trial  by  jury. 

li.   1874,   cb.  446,   9  2,   am'd;   L.   1895,   ch.   946. 

I  2830.  ProceedtnflTB  upon  verdict,  or  return  of  commiB- 
■lon. 

Upon  the  return  of  the  commission,  with  the  inquisition  taken 
thereunder,  or  the  rendering  of  the  verdict  of  tlie  jury,  upon  the 
question  submitted  to  it  by  the  order  for  a  trial  by  a  jury,  the 
court  must  either  direct  a  new  trial  or  bcnriii.T,  or  make  such  a 
final  order  upon  the  petition  as  justice  requires.  Where  a  final 
order  is  made,  dismissing  a  petition,  the  court  may,  in  its  dis- 
cretion, aw^ard  in  the  order  a  fixed  sum  as  costs,  not  excee<ling 
fifty  dollars  and  disbursements,  to  be  paid  by  the  petitioner  to 
the  adverse  party.  Wh'ire  a  committee  of  Iho  t  nperty  is  ap- 
pointed, the  court  must  direct  the  payment  by  h.rr.,  out  of  the 
funds  in  his  hands,  of  the  nocopsary  disbursemGnts  of  the  peti- 
tioner, and  o^  such  a  sum,  for  his  costs  and  counsel  fees,  as  it 
thinks  reasonable;  and  it  mpy,  in  its  discretion,  direct  the  com- 
mittee to  pay  a  sum,  not  exceeding  fifty  dollars  and  disburse- 
ments, to  the  attorney  for  any  adverse  party. 

8  2.130  (a>.  TAdded,  1805,1  Sectfonn  of  «1i1«  title  not  ap- 
plicable -wlien  application  for  com^nlttce  Is  made  nnder 
anthorltr  of  tlilii  State. 

Sections  two  thonsnn;!  three  hundred   nnd  twenty-five  to  two 
thousand  three  hundred  and  thirty-six,  both  inclusive,  of  this  title 
»haU  not  apply  to  applications  for  the  appointment  of  a  committ^ 
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made  by  it  on  behalf  of  the  State  to  secure  reimbursement,  in 
whole  or  in  part,  for  maintenance  and  suxjport  in  a  State  insUta- 
tion. 

.    L.  1806,  eta.  824. 

I  2337.  [Aiti'd,  1887.]    Security  to  be  fflven  by  committee. 

The  provisions  of  article  first  of  title  seven  and  section  two 
thousand  five  hundred  and  ninety-five  of  article  fifth  of  title 
second  of  chapter  eighteenth  of  this  act,  respecting  the  security 
to  be  givt-n  by  the  guardian  of  the  person  or  of  the  property  of 
an  infant,  appointed  by  a  surrogate's  court,  apply  to  a  committee 
of  the  person  or  of  the  property,  appointed  as  prescribed  in  this 
article.  A  committee  of  the  property  cannot  enter  upon  the  exe« 
cution  of  his  duties,  until  security  is  given, -as  prescribed  by  the 
court.  A  committee  of  the  person  cannot  enter  upon  the  execu- 
tion of  his  duties,  until  security  is  given,  if  required  by  the  court. 

L.  1887,  ch.  681.    See  SS  2629-2831,  post. 

S  2888.  [Am'dy  1896.]    Gompeniiatlon  of  committee. 

A  committee  of  the  property  is  entitled  to  the  same  compensa* 
tion  as  an  executor  or  administrator.  But  in  a  special  case,  where 
his  services  exceed  those  of  an  executor  or  administrator,  the 
supreme  court  or  a  county  court  within  the  county  may  allow  him 
such  an  additional  compensation  for  such  additional  Fervices,  as  it 
deems  just.  The  compensation  of  a  committi»e  of  the  person 
must  be  fixed  by  the  court,  and  paid  by  the  committee  of  the 
property,  if  any,  out  of  the  funds  in  his  hands.  The  additional 
compensation  authorized  by  this  section  npay  be  allowed  to  the 
committee  upon  any  judicial  settlement  made  by  him,  and  shall 
be  for  such  additional  services  up  to  and  including  such  settle- 
ment. 

See  li.  1890,  ch.  616;    U  1893,  eta.  «07;  U  1890,  cb.  94«. 

I  2838.  Committee  under  control  of  court |  limitation  of 
po^irers. 

A  committee,  either  of  the  person  or  of  the  property,  is  sub- 
ject to  the  direction  and  control  of  the  court  by  which  he  was  ap- 
pointed, with  respect  to  the  execution  of  his  duties;  and  he  may 
be  suspended,  removed,  or  allowed  to  resign,  in  the  discretion  of 
the  court.  A  vacancy  created  by  death,  removal,  or  resignation 
may  be  filled  by  the  court.  But  a  committee  of  the  property  can- 
not alien,  mortgage,  or  otherwise  dispose  of,  real  proi:)erty,  except 
to  lease  it  for  a  terra  not  exceeding  five  yenrs,  without  the  special 
direction  of  the  court,  obtained  upon  proceedings  taken  for  that 
purpose,  as  prescribed  in  title  seventh  of  this  chapter. 

§  2840.  Conimlttcc  of  property  may  maintain  actions,  etc. 

A-  committee  of  the  property,  appointerl  ns  prescribed  in  this 
title,  mny  maintain,  in  his  own  nnme,  pflflinp  his  official  tit^e. 
any  action  or  special  proceeding,  which  the  person,  with  resp^vt 
to  whom  he  is  appointed,  might  have  maintained,  if  the  ap- 
pointment had  not  been  made. 

Part  of  8  6  of  act  of  1874,  am'd.  See  ante,  8  429;  8  426,  aubd.  2;  81  ^^-^ 
1766. 

8  2841.  [AmM,  1H&4,  190<l.1  Committee  of  property;  to  file  Iq. 
Vi  ntory  and  account. 

The  provisions  of  article  two  of  title  seven  of  ehnpter  eight- 
een of  this   act,   requiring  the   goueral  guardian  of  an  iniant'? 
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property,  appointed  by  a  surrogate's  court,  to  file  in  the  month 
of  January  in  each  year  an  inventory,  account  and  aindarit,  and 
prescribing  the  form  of  the  papers  so  to  be  tiled,  apply  to  a  com- 
mittee of  the  property  appointed,  as  prescribed  in  this  title.  For 
the  purpose  of  making  that  application  the  connuittce  is  deemed 
a  general  guardian  of  the  property;  the  person  with  respect  to 
whom  he  is  appointed,  is  deemed  a  ward  and  the  papers  must  be 
filed  in  the  office  of  the  clerk  of  the  court  by  which  the  commit- 
tee was  appointed,  or  if  he  was  appointed  by  the  supreme  court, 
in  the  clerk's  office  where  the  order  appointing  him  is  entered, 
and,  if  the  incompetent  person  for  whom  such  committee  is  ap- 
pointed has  been  committed  to  a  state  institution,  and  is  an 
inmate  thereof,  a  duplicate  of  such  inventory,  account,  and  affi- 
davit, shall  be  filed  also  by  said  committee  with  the  superintend- 
ent or  officer  having  special  jurisdiction  over  the  institution 
w'here  the  incompetent  person  is  confined.  In  every  case  where 
a  committee  has  used  or  employed  the  servi^-es  of  an  incompe- 
tent person,  with  respect  to  whom  he  has  been  appointed  a  com- 
mittee, or  where  moneys  have  been  earned  by  or  received  on 
behalf  of  such  incompetent  person,  the  committee  must  account 
for  any  monevs  so  earned  or  derived  from  such  services,  the 
same  as  for  other  property  or  assets  of  the  incompetent  person. 
Ia  1894,  ch.  51;  U  1906.  ch.  181.    In  effect  Sept.  1,  1906. 

§  2342.  [Am'd,  180S,  1809.1  Id.|  may  be  compelled  to  file 
tne  Bamey  or  render  an  additional  aceoant,  etc. 

In  the  month  of  February  of  each  year,  the  presiding  judge  of 
the  court,  by  which  the  committee  of  the  property  was  appointed, 
or  if  he  was  appointed  by  the  supreme  court,  the  county  judge 
of  the  county  where  the  order  appointing  him  is  entered,  must 
examine,  or  cause  to  be  examined  under  his  direction,  all  ac- 
counts and  inventories  filed  by  committees  of  the  person  and 
property,  since  the  first  day  of  February  of  the  preceding  year. 
If  it  appears,  upon  the  examination,  that  a  committee,  appointed 
as  prescribed  in  this  title,  has  omitted  to  file  his  annual  inventory 
or  accounting,  or  the  affidavit  relating  thereto,  as  prescribed  in 
the  last  section;  or  if  the  judge  is  of  the  opinion  that  the  interest 
of  the  person,  with  respect  to  whom  the  committee  was  appomted, 
requires  that  he  should  enter  a  more  full  or  satisfactory  inven- 
tory or  account,  the  judge  must  make  an  order  requiring  the  com- 
mittee to  supply  the  deficiency,  and  also,  in  his  discretion,  person- 
ally to  pay  the  expense  of  sei'ving  the  order  upon  him.  An  order 
so  made  may  be  entered  and  enforced,  and  the  failure  to  obey 
it  may  be  punished,  as  if  it  wore  made  by  the  court.  Where  the 
committee  fails  to  comply  with  the  order,  within  three  months 
after  it  is  made,  or,  where  the  judpe  has  ronson  to  believe  that 
sufficient  cause  exists  for  the  removal  of  the  committee,  the  judge 
may,  in  his  discretion,  appoint  a  fit  person  special  guardian  of  the 
incompetent  person  with  respect  to  whom  the  committee  was 
appointed,  for  the  purpose  of  filing  a  pot  it  ion  in  his  behalf  for  the 
removal  of  the  committee  and  prospcuting  the  necessary  pro- 
ceedings for  that  purpose.  The  comniitfoe  may  he  compelled  in 
the  discretion  of  the  court,  to  pay  personally  the  costs  of  the 
proceedings  so  instituted.  The  committee  of  the  property  of  an 
incompetent  person  appointed  as  prpscri}>ed  in  this  title,  may  at 
any  time  in  the  discretion  of  the  court  making  such  appointment, 
render  to  such  court  an  intermediate  judicial  account  of  all  his 
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proceedings  affecting  the  property  of  the  incompetent  person  to 
the  date  of  the  filing  thereof;  and  said  a<'count  shall  be  then  judi- 
cially adjusted,  determined  and  filed;  and  the  same  shall  be  in  all 
respects  a  final  judicial  account  ot  the  proceedings  of  said  colu' 
mittee  affecting  said  property  to  that  time.  Notice  of  the  appli- 
cation for  such  intermediate  accounting  shall  be  given  in  the 
manner  in  which  and  to  the  persons  to  whom  notice  of  application 
for  the  appointment  of  a  committee  of  the  person  or  property  of 
an  alleged  lunatic,  idiot  or  habitual  drunkard  is  required  to  be 
given  by  title  six  of  chapter  seventeen  of  the  code  of  civil  pro- 
cedure. The  court  shall  have  power  and  it  shall  be  its  duty  to 
.appoint  a  suitable  person  as  special  guardian  of  the  incompetent 
person  for  the  protection  of  his  rights  and  interests  in  said  pro- 
ceeding. 

1  ^'  J^2fA  ^^iiL*  *ii*2«''  • ,  Sep  1 2844,  post ;  L.  1895,  ch.  746,  superseding  amendment 
lnch.946;  L.  1899,  ch.  8S0.    In  effect  Sept,  1, 1899. 

I  2848.  Property,  -vrlien  to  be  restored. 

Where  a  person,  with  respect  to  whom  a  committee  Is  ap- 
pointed, as  prescribed  in  this  title,  becomes  competent  to  manage 
himself  or  his  affairs,  the  court  must  make  an  order,  discharginff- 
the  committee  of  his  property,  or  the  committee  of  his  person, 
or  both,  as  the  case  requires,  and  requiring  the  former  committer 
to  restore  to  him  the  property,  remaining  in  the  committee's  hands. 
Thereupon   the  property  must  be  restored  accordingly. 

Id.,    §  28^  am'd. 

S  2344.    [Am*d,    1008.]      Id.)   diapOBltlon   In   case    of  deatH. 

Where  a  person,  of  whose  property  a  committee  has  been  ap- 
pf>inted,  as  prescribed  in  this  title,  dies  during  his  incompetency, 
the  power  of  the  committee  ceases;  ami  the  property  of  tui* 
decedent  must  be  administered  and  disposc<l  of,  as  if  a  commit- 
tee had  not  been  appointed.  The  committee  may,  in  such  case, 
render  to  the  court  by  which  he  was  appointed,  a  final  account 
of  his  proceedings  touching  th<>  property  of  the  incompetent. 
Such  account  shall  contain  an  inventory  in  the  form  prcscribi^l 
by  subdivision  one  of  section  twenty-eight  hundred  and  forty-two 
^i  this  act  and  a  full  and  true  account  in  form  of  debtor  and 
creditor  of  all  his  recei[)ts  and  disbursements:  and  there  shall  le 
appended  thereto  an  affidavit  of  the  committee  in  the  form  pre- 
scribed by  section  twenty-eight  hundred  and  forty-three  of  this 
act  and  there  shall  be  filed  therewith  a  voucher  for  every  pay- 
ment except  in  one  of  the  cases  specified  in  sectitm  twenty-seven 
hundred  and  twenty-nine  of  this  act.  Notice  of  the  application 
for  settlenuMit  of  such  account  shall  be  given  in  such  manner  as 
the  court  may  direct,  to  the  sureties  on  the  oflieial  bond  of  the 
committee  or  the  legal  representatives  of  such  sureties,  and  to 
the  executor  or  administrator  of  the  decedent,  if  any;  and,  if 
there  be  no  executor  or  administrator,  to  the  dwedent's  husband 
or  wife,  and  heirs  and  next  of  kin,  or  if  any  of  those  persons 
shall  have  died,  to  his  executor  or  administrator.  And  such  ac- 
count shall  be  judicially  settled,  adjusted  and  determined. 

Id.,  )  29  nnd  8  25.  nra'd  by  L.  1805.  ch.  724  (0  Edm.  681).  Am'd  bj 
L,   1008,  ch.   271.      In  effect  Sept.   1.    1908. 

674 


^.  17,t.6  CO^flVtlTTEE  FOR  LUNATICS.     ^  J  2344a 

§  Zit^i-tu,  [Added,  lOCO.j  ('onrt  niny  compel  perforin- 
anee  of  eon  tract  made  by  Incompetent  pemon  In  certnfn 
canes. 

The  KUprenie  court  sluill  have  authority  to  deiToo  nii<l  conipol 
the  spc'ciiic  i»erfurui{inee  of  any  bar>,'aiii,  coiitia^t  or  atrrocuieut 
which  may  have  btou  made  by  auy  idiot,  lunatic  or  habitual 
drunkard,  while  such  person  was  capable  to  contract;  and  of 
any  contract  in  relaticm  to  lands  made  by  the  ancestor  of  such 
jjerson  from  whom  such  person  inherits  or  takers  as  devisee  or 
otherwise:  and  to  dircH't  the  committee^  of  such  person  to  do  and 
execute  all  nc»cessary  conveyances  and  acts  for  tnat  purpose;  and 
in  case  the  person  entitled  to  such  conveyance  is  the  committee 
of  su'*h  incompetent  person,  the  said  court  nmy,  upon  the  petition 
of  said  committee,  appoint  some  suitable  and  proper  person  to 
execute  the  said  conveyance  in  the  name  of  such  incompetent 
person,  upon  payment  by  the  vendee  of  any  sura  remaining  du(» 
to  such  person  upon  said  contract,  or  upon  the  fulfillment  of  the 
contract  on  the  part  of  the  party  who  contracted  with  the  per- 
son represented  by  said  committee. 

Afldofl  by  L.  1900.  ch.  «3.  Dorlvatfon  —  R.  S.,  pt.  2,  ch.  5,  tit.  2,  {  22, 
M  aiueDde<l  by  L.  18S0,  ch.  42:1,  |  1.  Stni  note  15a  of  notes  of  Board  o€ 
Statutory  Consolidation   at  end  of  code. 
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TITLE  VIL 

Proceedings  for  the  disposition  of  the  real  property  of  an 
Infant,  lunatic,  idiot,  or  habitual  drunkard. 

Sw.    2345.  Action    to    comiJcl    conveyance. 
2.;4(J.   Wlio  miiy   mu  in  tain   urtiuu. 
li.;47.  Ji.tl.criin'jii ;    eiTect    thereof. 

2  :4S.  ApiJiicntion   to  dlspoHc  of  real  pro[)orty  or  aa  interest  therein. 
2:;4!).   1(1.;   by   whoin. 
1*  :.'>!>.  Conti'UtH    of    iH>tition. 
2:ir>l.  Bond   of   coiuinitti>(>   of   lunatic,    etc. 
2  i7>'2.   Id.  ;    of  siianllan   of   Infant. 
2.'i.j3.   Bond;    how    i)ro»<ocutod. 
2:jr)4.  RolrrtMu-e   to  inquire  into  the  application. 
23r»ri.   Flnnl   ordrr. 
2ar>(i.  Rii)ort  of  Hnlo,  etc. 
2357.  (Vrtaiu    sales,    ctr.,    prohibited. 
2.'.5.S.  Eilet't    of    conveyunee,    etc. 
23.")l>.   Prweeds   of   aaW    deeme<l    real    property. 
23G0.  Infant   deemed  a   ward   of  court. 
2:5iil.   DljjMisitlon    of    proiM^nls ;    artoun  ting. 
2302.   PartU  ular   estates ;    when    ineluded    in   sale. 
23<;3.  Id. ;   when   belonging  to  infant,   etc. 
2364.  iX'bts  of  iulaut,   etc.,   to  be  paid  equally. 

S  2345.  Action  to  compel  conveyance. 

In  either  of  the  following?  cases,  an  action  may  be  maintained 
flj?ain.st  an  infant,  or  a  person  incompetent  to  manage  his  affairs 
by  reason  of  lunacy,  idiocy,  or  habitual  drunkenness,  to  procure 
a  judgment,  directing  a  conveyance  of  real  property,  or  of  an 
interest  in  real  property: 

1.  \\'here  I  lie  infant  or  incompetent  person  is  seized  or  pos- 
sessed of  the  real  property,  or  interest  in  real  proptrty,  by  "way 
of  mortffa.tre,  or  only  in  trust  for  another. 

2.  A\'hcre  a  valid  c«)ntract  for  the  sale  or  conveyance  of  the 
real  proi)erty,  or  interest  in  real  pioi)er(y,  h:is  been  inad<»:  but  a 
conveyance  tli!Te'»f  cinnot  b(^  made,  by  reason  of  the  infancy  or 
incompetency  of  the  pi'rst)n  in  whom  the  tille  is  vested. 

2  R.  :^.  55.  55  2X  22  (2  Tdm.  5");  L.  1874,  ch.  44''s  $s  9.  2C  2'.  (9  Erim.  831,  933),  ani'd: 
L.  1875,  cb.  5, 4.  Ji  /  and  8;  2  R.  &.  IH  ch.  1.  §§  lo7,  li>J  (2  L  Im.  2/2), 

S  2346.  [Am*a,  1882,]  \%'lio  may  maintain  action. 

An  action  may  be  maintained,  in  a  case  specified  in  the  last 
section,  by  a  porson  entitled  to  the  conveyance;  and,  also,  in 
ji  c:ise  spocilicd  in  subdivision  second  of  that  section,  by  the 
executor  or  adininistrntir  of  the  person  who  made  the  contract, 
<.r  of  a  person  who  died  seized  or  possessed  of  the  real  property, 
cr  interest  in  real  i>roperty,  or  ]»y  an  lu'ir  or  devisee  of  either  of 
tho.»^(»  jx'rsons,  to  whom  the  real  property  has  descended,  or  was 
dr*vise<l.  The  action  may  be  maintained  by  the  committee  of 
tlie  lunatic  or  other  incompetent  person;  ])Ut  in  that  case  the 
court  must  api>oint  a  si)ecial  K^'^fdian  f^r  the  incomi>etent  person 
:is  prescribed  by  law.  where  an  infant  is  defendant,  and  the 
proceedings  are  the  same  as  in  a  like  action  against  an  infant 

I<L,  R.  S.,  and  laws  m  .ibovc. 

i   2:M7,   Jn«lK'nien<i    elf*»ct   thereof. 

A  judgment,  directing  such  conveyance,  shall  not  be  rendered 
unless   the   court,  after  hearing  the  parties,   is  satisfied  that   th(? 

S70 


e,  17,  t.  7  OF  INFAKlfe,  LUNATICS,  ETC.  |  2341 

couveyance  ought  to  be  made.  Upon  rendering  final  jttd«;ui«iit  to 
that  effect,  the  court  has  power  to  direct  the  guardian  of  the  in^ 
f aut's  property-,  or  the  committee  pf  the  property  o£  the  lunatic 
or  other  incompetent  person,  or  a  special  guardian  appointed  14 
the  action,  to  execute  any  conveyance,  or  to  do  any  other  act, 
which  is  necessary,  in  order  to  carry  the  judgment  into  effect. 
2  B.  S.  Idl,   I  169,  EQd  2  R.  S.  65,  ch.  5,   $  19  (2  PAm.  56). 

§  2348.  [Am'd,  1883»  1908,  1907.J  Appllcatiom  to  4lBpo«« 
of  real  property   or  an  iyitereiit  tlierein. 

In  either  of  the  following  cases  real  property  or  a  term,  estate 
or  other  interest  in  real  property  of  an  infant  in  being  or  the  con- 
tingent interest  therein  of  an  infant  not  In  being  or  of  a  person 
incompetent  to  manage  his  affairs  by  reason  of  lunacy,  idiocy  or 
habitual  drunkenness,  or  an  inchoate  right  of  dower  in  real  prop- 
erty belongiug  to  an  infant  or  an  incompetent  person  or  the  posai- 
bility  that  upon  breach  of  a  condition  a  right  of  re-entry  will  vest 
in  or  real  property  will  revert  to  an  infant  or  an  incompetent 
person  or  his  heirs  solely  or  in  common  with  others  may  be  sold, 
conveyed,  mortgaged,  released  or  leased  as  prescribed  in  the  fol- 
lowing sections  of  this  title: 

1.  Where  the  personal  property,  and  the  income  of  the  real 
property,  of  the  infant  or  incompetent  person,  are,  together, 
insufficient  for  the  payment  of  liis  debts,  or  for  the  maintenance 
and  necessary  education  of  himself  and  his  family. 

2.  [Aai'd,  1003.]  Where  the  interest  of  the  infant  in  being 
or  the  contingent  interest  of  an  infant  not  in  being,  or  the  inters 
est  of  an  incompetent  person  require  or  will  be  substantially 
promoted  by  such  disposition,  on  account  of  the  real  property  or 
term,  or  estate,  or  other  interest  in  real  property  being  exposed 
to  waste  or  dilapidation;  or  being  wholly  anproductiye,  or  for 
the  purpose  of  raising  funds  to  preserve  or  to  improve  the  same, 
or  for  other  peculiar  reasons,  or  on  account  of  other  peculiar 
oirciunstances. 

3.  Where  an  action  might  be  maintained  against  the  infant  or 
incompetent  person,  to  procure  a  judgment,  directing  the  con- 
v^ance  of  tjie  real  property,  or  interest  in  real  property,  as  pre- 
scribed in  siections  twenty-three  hundred  and  forty-five  and 
twenty-three  hundred  and  forty-six  of  this  act. 

4.  [Added,  1007.]  Where  the  interest  of  the  infant  or  in- 
competent person  will  he  substantially  promoted  by  releasing  or 
joining  with  others  in  releasing  for  a  valuable  consideration  the 
possibility  that  upon  breach  of  a  condition  a  right  of  re-eutry  win 
vest  in  or  real  property  will  revert  to  the  infant  or  incompetent 
person  or  his  heirs  solely  or  in  common  with  others.  Such  possi- 
bility is  referred  to  in  the  following  sections  of  this  title  as  a 
possibility  of  reverter. 

2  R.  8.  194,  105.  }S  167.  170.  176  (2  Edm.  202,  203);  2  E.  S.  53-W,  9|  XI.  1S6, 
19,  HDd  22  (2  Edm.  55  and  56);  L.  1864,  cb.  417.  {(«  1  and  6  (6  Edm.  29 U: 
I^  1W9,  cb.  627  (7  Kdm.  463);  U  1870,  cb.  37  (7  Edia.  5^4);  also,  L.  1874. 
ch  446,  fi  38,  and  id.,  fS  6.  9,  17  and  23  (9  Kdm.  929,  933),  am'd;  li.  1878, 
ch.  574.  S  6,  and  L.  1876,  ch.  267,  «  2;  Ij,  1893.  ch.  (B9;  L.  1903,  ch.  164. 
8<^e  L.  1908.  ch.  432.  Am'd  by  L.  190T.  ch.  49.  In  effect  AlurU  8.  1007.  Am 
Bules  66^. 
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§  2349.  [Am*d»  IfMNS.]  Id.|  by  whom)  notice  when  iAcoat- 
petent. 

An  application,  in  either  of  the  cases  prescribed,  in  the  last 
section,  must  be  made  by  the  petition  of  the  general  guardian, 
or  the  guardian  of  the  property  of  the  infant;  or  by  the  commit- 
tee of  the  property  of  the  lunatic,  or  other  incompetent  person; 
or  by  any  relative,  or  other  person,  in  behalf  of  either.  Where 
the  application  is  in  behalf  of  an  infant  of  the  age  of  fourteen 
years  or  upwards,  the  infant  must  join  therein.  Where  the  ap- 
plication is  made  to  the  supreme  court,  the  petition  must  be 
presented  at  a  term  held  within  the  judicial  district,  in  which  the 
property,  or  a  part  thereof,  is  situated.  Where  such  application 
affects  the  interest  of  an  incompetent  person  who  has  been  com- 
mitted to  a  state  institution  and  is  an  inmate  thereof,  notice  of 
such  application  must  be  given  to  the  superintendent,  acting 
superintendent,  or  state  officer  having  special  jurisdiction  over  the 
institution  where  the  incompetent  person  is  coniined. 

Id.,  R.  8.,  and  laws  as  in  last  lection;  L.  1906.  ch.  434.  In  effect  Se^t.  1. 
1006. 

9  23SO.   [Am'd,    1893.]    Contents   of   petition. 

The  petition  must  be  verified  in  like  manner  as  a  verified  plead- 
ing in  an  action  in  the  supreme  court  It  must  set  forth  the 
grounds  of  the  application;  and  in  a  case  specified  in  subdivisions 
first  and  second  of  the  last  section  but  one,  other  than  a  case 
where  the  application  is  made  for  the  sale  of  an  undivided  inter- 
est of  the  infant  or  incompetent  person  in  one  or  more  parcels  of 
land  in  order  to  avoid  an  action  of  partition  on  the  part  of  his 
cotenants,  it  must  also  state  the  particulars  and  value  of  the 
real  and  personal  property,  and  the  amount  of  the  income  of  the 
infant  or  incompetent  person;  the  disposition  which  has  been 
made  of  his  personal  property,  and  an  account  of  the  debts  or  de- 
mands, if  any,  existing  against  his  estate.  In  the  case  above 
specified  where  the  application  is  made  for  the  sale  of  an  un- 
divided interest  of  the  infant  or  incompetent  person,  the  petition 
must  state  the  particulars  and  value  of  the  real  property  in  re- 
bpect  to  which  a  sale  is  desired. 

L.  1888.  ch.  811.    See  Rule  66. 

§  2851.  [Am*d,  1893,  1903,  1907.]  Bond  of  eommlttee  of 
lunatic,  et  cetera. 

An  application  to  sell,  mortgage,  release  or  lease  real  property, 
or  an  interest  in  real  property,  of  a  lunatic,  idiot  or  habitual 
drunkard,  cannot  be  granted,  unless  a  committee  of  his  property 
has  been  appointed.  Upon  such  an  application,  if  it  is  made  by 
the  committee,  the  court  must  make  an  order,  directing  him  to  file 
with  the  clerk,  a  bond,  in  such  a  form,  in  such  an  amount,  and 
with  such  sureties,  as  it  dirocta,  conditioned  for  the  faithful  dis- 
charge of  his  trust;  for  the  paying  over  and  investing  of,  and 
accounting  for,  all  moneys  received  by  him  in  the  special  proceed- 
ing, according  to  the  direction  of  any  court  having  authority  to 
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give  directions  in  tlie  premises;  and  for  the  observance  of  Ibe 
dirccticna  of  the  court,  in  relation  to  the  trust.  If  the  application 
is  made  by  any  other  person,  an  order  must  be  made  thereupon, 
requiriuK  the  committee  to  show  cause  why  be  should  not  lile 
such  a  bond.  If,  after  hearing  the  committee,  the  court  is  of  the 
opinion,  that  there  is  a  probable  cause  for  granting  the  applica- 
tion, it  may  make  an  order,  requiring  the  committee  co  Ule  such  a 
bond;  or,  if  the  committee  so  elects,  or  fails  to  file  the  bond  as 
directed  in  the  order,  it  may  arpoiut  a  suitable  person  to  bi>  the 
special  «:uardian  of  thi:  incompetent  person,  with  respect  to  thi* 
proceedings;  who  must  thereupon  file  such  a  bond.  Where  an  ap- 
plication Is  made  to  release  an  inchoate  right  of  dower,  applica- 
tion must  be  made  by  the  husband  of  the  lunatic,  idiot  or  habitual 
drunkard  and  may  be  made  before  or  after  a  committee  has 
been  appointed,  except  that  application  may  be  made  by  the  com- 
mittee of  the  property  of  the  lunatic,  idiot,  or  habitual  drunkard 
in  any  case  where,  at  the  time  of  the  application,  the  property 
to  which  the  inchoate  right  of  dower  attaches  has  already  been 
sold  by  the  husband  and  the  wife  has  not  joined  in  the  convey- 
ance or  otherwise  released  her  inchoate  right  of  dower.  When 
the  application  is  made  by  the  husband,  the  court  may  appoint 
him  special  guardian,  and  he  must  file  a  bond  as  herein  provided. 
L.  1893,  ch.  630;  L.  1003.  ch.  368;  L.  1907,  ch.  49.    In  effect  April  3.  1907. 

9  23S2.   [Am'd,  1893,  1907.]    Id.)  of  rvardian  of  Infant. 

Upon  an  application  to  sell,  mortgage  release  or  lease  real 
property  or  an  interest  in  real  property  of  an  infant,  the  court 
must  appoint  a  suitable  person  to  be  the  special  guardian  of  the 
infant  with  respect  to  the  proceedings,  who  must  thereupon  file 
with  the  clerk  a  bond  as  prescribed  in  the  last  section.  Any  trust 
company  authorized  by  the  laws  of  this  state  to  act  as  general 
guardian  of  the  estate  of  an  infant  without  giving  security  may 
be  appointed  such  special  guardian  and  in  such  case  the  court 
in  the  order  of  appointment  may  dispense  with  the  giving  and 
filing  of  any  such  bond. 
L.  1893.  ch.  268;  L.  1007.  ch.  40.    In  effect  April  8,  1907.    See  8  475. 

S  2353.  Bond;   hoyv   prosecuted. 

Upon  a  breach  of  the  condition  of  a  bond,  given  as  prescribed 
in  either  of  the  last  two  sections,  the  court  must  direct  it  to  be 
prosecuted  for  the  benefit  of  the  person  injured. 

i  23S4.  [Am'd,  1893.]  Reference  to  Inanlre  Into  th«  appli- 
cation. 

Upon  the  presentation  of  the  petition,  and  the  filing  of  the  bond, 
where  the  filing  of  such  a  bond  shall  be  necessary,  the  court  must 
make  an  order  appointiug  a  suitable  person  a  referee  to  inquire 
inlo  the  merits  of  the  application.  The  r^^fereo  must  examine 
into  the  truth  of  the  allegations  of  the  petition;  heor  the  allega- 
tions and   proofs  of  all   persons  interested  In   the  property,   or 
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otherwise  iutcre^ted   iu   the  nppIicatioD;   and  report  his  opinion 
tuereupou,  together  with  the  testimony,  with  all  conyenient  speed. 
U  1893.  ch.  2GS.    See  Rule  66. 

S  236S.   [Am*d,   1893,   1907.]    Final  order. 

Upon  the  filing  of  the  referee's  report,  and  after  examining 
into  the  matter,  the  court  must  make  a  final  order  upon  tho 
application.  In  a  proper  case  a  final  order,  confirming  the  ref- 
eree's report,  must  direct  that  the  real  property  or  term,  estate, 
possibility  of  reverter  or  other  interest  in  real  property  or  a  part 
thereof  of  an  inchoate  right  of  dower  therein,  as  is  necessary,  or 
as  Justice  requires,  be  mortgaged,  let  for  a  term  of  years,  sold, 
released  or  conveyed  by  the  special  guardian,  appointed  as  pre- 
scribed in  this  title,  or  by  the  committee  of  the  pronerty  of  the 
lunatic  or  other  incompetent  person.  The  final  order  must  also 
contain  such  directions,  respecting  the  time,  manner  and  condi- 
tions of  the  sale,  release  or  conveyance  directed  thereby,  as  the 
court  thinks  proper  to  insert  therein. 

L.  1893.  ch.  639;  L.  1907,  ch.  40.    In  effect  AprU  8.  1907. 

I  2356.  [Am'd,    1803.]    Report    of   Male,    etc. 

Before  a  sale,  mortgage,  release,  or  lease  can  be  made  pursuant 
lo  the  final  order,  the  special  guardian  or  the  committee  must 
enter  into  an  agreement  therefor,  subject  to  the  approval  of  the 
court;  and  must  report  tlie  n<*reement  to  the  court  under  oath. 
Upon  the  confirmation  thereof  by  the  order  of  the  court,  he  must 
execute,  as  directed  hy  the  court,  a  deed,  mortgage,  release  or 
lease.  Where  the  final  order  directs  the  execution  of  a  convey 
ance  in  the  first  instance,  for  the  parposer  of  fulfilling  a  contract, 
or  because  the  property  is  held  by  way  of  mortgage,  or  in  trust 
only,  the  guardian  or  committee,  executing  the  conveyance,  must 
report  the  conveyance  to  the  court,  under  oath. 

L.   1893,   fh.   638. 

S  2357.  Certain  sales,  etc.,  problblted. 

Real  properly,  or  an  interest  in  real  property,  shall  not  be  sold, 
leased,  or  mortgaged,  as  prescribed  in  this  title,  contrary  to  the 
provisions  of  a  will,  by  which  it  was  devised,  or  of  a  conveyance 
or  other  instrument,  hy  which  it  was  transferred,  to  the  infant  or 
incompetent  person. 

S  2358.  [Am'd,  1893,  1006,  1007.1  Effect  of  conTeyanee, 
etc. 

A  deed,  mortgage,  release,  or  lease,  made  in  good  faith,  as  pre- 
scribed in  this  title,  either  upon  an  application  in  behalf  of  the 
infant  or  an  incompetent  person,  or  pursuant  to  the  directions 
contained  in  a  jud;imont  rendt'red  against  him,  has  the  same 
validity  and  effect,  as  if  exocutpd  by  the  person  in  whose  behalf 
it  was  executed,  and  as  if  the  Infant  was  of  full  age  or  the  luna- 
tic, Idiot,  or  habitual  drunkard  was  of  sound  mind  and  competent 
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to  manage  bits  or  her  affairs.  And  the  same  shull  be  valid  and 
elfectual  to  vest  in  any  purchaser  or  purchasers  any  interest 
therein  of  any  infant  not  in  l>eing,  at  the  time  of  the  said  sale, 
and  any  mortgage  so  executed  shall  be  a  valid  lien  and  charge 
upon  the  contingent  iulcrest  of  any  infant  not  in  being,  at  the 
time  of  the  execution  and  delivery  of  the  Siime.  And  a  release  of 
an  inchoate  right  of  dower  ass  authorized  by  this  title  shall  have 
the  same  effect  as  if  the  wife  had  joined  with  the  husband  in  a 
deed  or  conveyance  of  the  property  affected  thereby  and  had  duly 
acknowledged  the  same  in  the  manner  required  by  law  to  pass  the 
estate  of  married  women. 
L.  1898,  eb.  «8»;  L.  1906,  eh.  127;  L.  1907.  ch.  49.    In  effect  April  3,  1907. 

9  2359.  [Am'd,  181>2»  10O7.}  Proceeds  ol  sale  deemed  real 
property. 

A  sale  of  real  property,  or  of  an  interest  in  real  property,  other 
tlmn  a  possibility  of  reverter  of  an  infant  or  incompetent  person, 
made  as  prescribed  in  this  title,  does  not  give  to  the  infant  or  in- 
competent person,  any  other  or  greater  interest  in  the  proceeds  of 
the  sale,  than  be  or  she  had  in  the  property  or  interest  sold. 
Those  proceeds  are  deemed  property  of  the  same  natui-e,  as  the 
estate  or  interest  sold,  until  the  infant  arrives  at  full  age,  or  the 
incompetency  is  removed.  The  proceeds  of  the  release  of  a  possi- 
bility of  reverter  shall  be  deemed  and  treated  as  if  they  were 
proceeds  of  real  property  of  which  the  infant  was  seized  and  pos- 
sessed. If  the  infant  should  die  before  arriving  at  full  age,  or  the 
incompetent  person  should  die  before  the  incompetency  is  removed 
not  leaving  any  personal  property,  or  not  leaving  sufficient  personal 
property  to  pay  funeral  expenses  and  expenses  that  may  be  nec- 
essary or  necessarily  incurred,  then  in  either  or  each  case  the  pro- 
ceeds are  to  be  deemed  personal  property  so  far  as  may  be  neces- 
sary to  pay  the  funeral  and  other  necessary  expenses.  The  pro- 
ceeds are  to  be  paid  upon  order  of  the  surrogate's  court  or  court 
having  jurisdiction  of  the  estate  of  the  deceased,  to  an  adminis- 
trator appointed  by  the  surrogate  to  administer  upon  decedent's 
estate,  and  after  paying  all  funeral  expenses  and  expenses  of 
administration  and  an>  indebted!^ ess,  the  remainder,  if  any  th<>re 
be,  shall,  upon  the  order  of  the  surrogate,  be  paid  into  the  hands 
of  the  trustee  who  held  the  same,  to  be  distributed  as  the  law 
directs.  This  act  is  to  include  the  said  proceeds  of  any  infant  or 
incompetent  person  that  has  died  prior  to  this  amendment,  the 
proceeds  now  remaining  in  the  hands  of  a  trustee. 

U  1802,  ch.  623;  L.  1907,  ell.  49.    In  effect  April  8.  1907. 

§  2SOO.  Infant  deemed  a  ward  of  eonrt. 

From  the  time  of  the  filing  of  a  petition,  by  or  in  behalf  of  an 
infant,  praying  for  an  order  dirocting  a  conveyance,  or  a  sale, 
mortgage,  or  lease  of  his  real  property,  or  of  an  interest  in  real 
property,  the  infant  is  considtTod  a  ward  of  the  court,  with 
respect  to  that  real  property  or  interest,  and  the  income  axKl 
proceeds  thereof. 
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S  2861.  [Am'd,  1898,  1IN>8»  lfM>6,  1907.]  Diaposltlon  of  pro- 
ceeds; accountlnar. 

The  court  must,  by  order,  direct  the  disposition  of  the  proceeds 
of  such  a  sale,  mortgage,  release  or  lease.  It  must  direct  the  in- 
Te3tmeut  of  any  portion  thereof  belonging  to  the  infant  or  incom- 
petent person,  which  is  not  needed  for  the  payment  of  debts  or 
the  safe  keeping,  of  the  immediate  maintenance  and  education,  of 
himself  or  his  family,  or  for  the  preservation  or  improvement  of 
his  real  property  or  his  interest  in  real  property.  It  must  require 
a  report,  under  oath,  of  the  disposition  and  investment  thereof,  to 
be  made  as  soon  a3  practicable,  and  must  compel  periodical  ac- 
counts to  be  rendered  thereafter  by  each  person,  who  is  intrusted 
with  the  proceeds,  or  any  part  thereof.  Where  an  inchoate  right 
of  dower  is  released  as  prescribed  in  this  title  and  such  release 
is  to  accompany  a  sale  by  the  husband  of  the  property  to  which 
the  inchoate  right  of  dower  attaches,  the  court  shall  make  an 
order  requiring  one-third  of  the  amount  realized  on  the  sale  of  the 
property  to  which  the  inchoate  right  of  dower  attached  to  be 
invested  by  the  special  giiardian,  or  paid  hito  the  court  to  be  held 
for  the  beneflt  of  the  husband  during  his  life  and  upon  his  death 
for  the  benefit  of  the  wife  during  her  life,  or  the  court  may  direct 
said  amounts  to  be  paid  to  the  husband  upon  his  giving  a  bond 
in  the  penalty  of  at  least  double  the  amount  so  received  for  such 
release,  with  at  least  two  sureties,  who  shall  justify  in  double  the 
amount  of  such  penalty,  conditioned  for  the  repayment  as  the 
court  shall  direct  by  his  executors  or  administrators  of  such 
amount  upon  the  death  of  the  husband.  Where  an  inchoate  righi 
of  dower  is  released  as  prescribed  in  this  title,  and,  at  the  time 
of  the  application,  the  property  to  which  the  inchoate  right  of 
dower  attaches  has  already  been  sold  by  the  husband,  and  the 
wife  has  not  joined  in  the  conveyance  or  otherwise  released  her 
inchoate  right  of  dower,  the  court  shall  make  an  order  that,  as 
the  consideration  for  the  release,  or  as  part  of  the  consideration 
therefor,  there  be  paid  to  the  special  guardian  or  into  the  court 
an  amount  to  be  fixed  by  the  court  as  equal  to  one-third  of  the 
fair  market  value  of  the  property,  to  be  invested  by  the  special 
guardian  or  held  by  the  court  for  the  benefit  of  the  person  making 
such  payment  during  the  hfe  of  the  husband,  and  upon  his  death 
for  the  benefit  of  the  wife  during  her  life,  and  upon  her  death  to 
be  returned  to  the  person  making  such  payment  or  to  his  execn- 
tors,  administrators  or  assigns;  or  in  lieu  of  such  payment  the 
court  may  allow  a  bond  to  be  given  in  the  penalty  of  at  least 
double  the  amonnt  so  fixed  as  equal  to  one-third  of  the  fair 
market  value  of  the  property,  with  at  least  two  sureties,  who 
shall  justify  in  double  the  amount  of  such  penalty,  conditioned 
for  the  payment  as  the  court  shall  direct,  upon  the  death  of  the 
husband  leaving  the  wife  surviving,  of  the  said  sum  so  fixed  as 
equal  to  one-third  of  the  fair  value  of  the  property,  to  be  held 
for  the  benefit  of  the  wife  during  her  life  and  upon  her  death  to 
be  returned  to  the  person  giving  such  bond  or  to  his  executory, 
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administratorB  or  assigns.  In  case  b^  any  contingency,  infants 
not  in  being  may  thereafter  become  possessed  of  any  mterest  in 
said  premises  so  sold,  mortgaged  or  leased,  the  court,  in  case  of 
a  sale,  shall  cause  the  proceeds  of  the  sale,  after  paying  the  costs 
and  expenses  of  the  game,  to  be  placed  at  interest  for  the  benellt 
of  the  persons  who  are»  or  who  may  ultimately  be  entitled  to  th<5 
same,  and  shall  not  authorize  the  distribution  of  the  same  in  ad- 
Tance  of  said  contingency,  except  upon  a  petition  of  some  person 
entitled  thereto,  and  upon  filing  a  bond  in  such  penalty  as  the 
court  shall  direct,  with  two  or  more  sureties  approved  by  the 
court,  and  conditioned  that  in  case  of  any  contingency  by  which 
any  infant  not  then  in  being  shall  thereafter  become  entitled  to 
any  of  the  proceeds  of  the  sale,  that  said  petitioner  will  pay  to 
said  person  or  persons  his  or  their  proportionate  share  of  the 
money  so  paid  over  to  said  petitioner;  and  in  the  case  of  the 
mortgaging  of  said  real  estate  the  proceeds  of  the  same,  after 
paying  costs  and  expenses,  shall  be  paid  out  and  disbursed  under 
the  direction  of  the  court  only  for  the  purpose  of  paying  lawful 
charges  thereon  or  repairing,  improving,  building  upon  or  other- 
wise enhancing  in  value  any  real  estate  so  mortgaged  as  afore- 
said. 

L.  1893.  eta.  e39:  L.  1903,  ch.  808;  L.  1006,  ch.  127;  L.  1907,  ch.  49. 
In  effect  April  3.   1007. 

g  28Q2.  Particular   estates  |  wlieii  Included  In  sale. 

Where  the  real  property,  or  the  estate,  term  or  other  interest 
in  real  property,  directed  to  be  sold,  is  subject,  absolutely  or 
contingently,  to  a  right  of  dower,  or  an  estate  for  life,  or  is  sul>- 
ject  to  an  estate  for  years,  in  the  whole  or  any  part  thereof,  the 
(lerson,  having  the  prior  right  or  estate,  may  manifest  in  writing 
his  consent,  either  to  receive,  from  the  proceeds  of  the  sal?,  a 
gross  sum,  to  be  fixed  according  to  the  principles  of  law  applica- 
ble to  annuities,  in  satisfaction  of  his  right  or  estate;  or  to  have  a 
proportionate  share  of  the  proceeds  of  the  sale  invested,  and  the 
interest  thereof  paid  to  him,  from  the  time  of  the  investment,  or 
of  the  commencement  of  his  right  or  estate,  as  justice  requires, 
until  the  determination  of  his  right  or  estate.  Upon  filing  the 
consent  with  the  clerk,  the  final  order  may,  in  the  discretion  of 
the  court,  direct  a  sale  of  the  entire  property,  to  which  the  right 
or  estate  attaches.  In  such  a  case,  the  court  must^  after  the  sale, 
ascertain  the  value  of  the  right  or  interest  of  the  person  so  con- 
senting; and  the  final  order  must  either  direct  the  payment,  from 
the  proceeds  of  the  sale,  of  the  gross  sum  so  ascertained  as  the 
value,  or  the  investment  of  a  just  proportion  of  the  proceeds, 
and  the  payment  to  him  of  the  interest  thereof.  But  such  a 
gross  sum  shall  not  be  paid,  nor  shall  such  an  investment  be 
made,  until  an  effectual  release  of  the  right  or  estate  of  the 
person  so  consenting,  executed  to  the  satisfaction  of  the  court, 
and  duly  acknowledged  or  proved,  and  certified,  in  like  manner  as 
a  deed  to  be  recorded  in  the  county,  has  been  filed  with  the  clerk. 

2  R.  S.  106.  SS  181. 182  (2  Gdm.  204);  L.  1864.  cL  417  (6  Edm.  292,,  203);  L  1874.  di. 
446^  H  13, 16. 16  (9  Edm.  032). 
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1  9863.  Id.  I  -irheift    belbnarinv  to   Infant,  etc. 

Where  the  interest  of  the  hifant,  or  of  the  lunatic  or  other  in- 
competent person,  consistH  of  a  right  of  dower,  or  an  estate  for 
life,  or  for  years,  the  final  order  may  authorize  the  special  guard- 
ian or  committee  to  join,  with  the  person  or  persons  holding  the 
reyersionary  estate,  in  a  conveyance  of  the  property  to  which  the 
interest  attaches,  so  as  to  release  the  right  of  dower,  or  fully 
conToy  th«  particular  estate,  on  receiving,  from  the  proceeds  of 
the  sale,  a  gross  sum,  in  satisfaction  of  that  interest,  or  a  pro- 
portionate part  of  the  procewis,  to  be  invested  until  the  de- 
termination of  the  particular  estate;  and.  in  either  case,  to  be 
ascertained  as  prescribed  in  the  last  section.  Where  a  propor- 
tion of  the  proceeds  is  so  received  by  the  guardian  or  committee, 
for  investment,  the  final  order  must  provide  for  the  investment 
thereof,  until  the  determination  of  the  particular  estate;  and 
then  for  the  payment  thereof  to  the  person  entitled  thereto. 

•  2364*  Debt*  of  Infant,  etc.,  to  be  paid   eqnallr. 

In  the  application  of  money,  arising  from  a  sale,  mortgage  or 
lease,  made  for  the  purpose  of  paying  debts,  as  prescribed  in  this 
title,  the  special  guardian  of  the  infant,  or  the  committee  of  the 
property  ox  the  incompetent  person,  must  pay  all  debts,  in  equal 
proportion,  w^ithout  giving  a  preference  to  a  debt  founded  npon 
a  specialty,  or  upon  which  judgment  has  been  taken. 

2  B.  &  64,  I  15  (2  B41IL  65) ;  h.  187i,  ck«  440,  |  21  (9  Bdm.  982). 
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TITUBS  VUI. 

▲rbitrationa. 

■•e.  tt65.  Wteli  •Dbrnttrion  to  arbltntlon  cannot  be  mnAe. 
S866.  Wbat  controvontes  may  be   aabmitted,   and  how. 
384^7.  Appointment  of  additional   arbitrator,   or  umpire. 
2888.  Time  for  hearing;  adjournment,  etc. 
2868.  Arbitratora  to  be  sworn. 
2S70.  Attendance  of  wltneaeea,  etc. 

2371.  All  the  arbitratora  to  meet:  when  nuijorlty  maj  award.    Feii* 
2872.  Award;   to  be  authenticated,    etc. 
2378.   Motion  to  confirm  award. 
2874.  Id.;  to  vacate  award. 
2375.  Id.;  to  modify  or  correct  award. 

2876.  Uotiona;  when  to  be  made. 

2877.  Coata  on  racatlng  award. 

2878.  Judgment  oa  awards  when  and  how  eatoMd.   CM*. 
2870.  Judgment-roU. 

2880.  Btfect  of  Judgment;  how  enforced. 

2881.  Appeal. 

2B82.  Sffect  of  party 'a  death,  lunacy,  etc.;  proceedlnga  thettnpML 
2888.  ttoTocatlon  of   submiiaion.  * 

2884.  Liability  of  party  who  rcTokea. 
2886.  IdmiUtlon   of   recovery   agalnet   htm. 
2886.  AppUeatlon  of  this  title. 

1  286S.  When  nnbmlaalon  to  arbitration  cannot  lie  inad#^ 

A  aubmission  of  a  controTersy  to  arbitration  cannot  be  madt, 
either  as  prescribed  in  this  title  or  otherwise,  in  either  of  tb« 
foUowiniT  cases: 

1.  Where  one  of  the  parties  to  the  controversy  is  an  infant, 
c«  a  person  incompetent  to  manage  his  afffiirs,  by  reason  ot  llUMB7» 
idiocy,  or  habituai  drunkenness. 

2.  where  the  controyersy  arises  respecting  a  claim  to  an  es- 
tate in  real  property,  in  fe<>  or  for  life. 

But  where  a  person,  capable  of  entering  into  a  submissioa, 
has  knowingly  entered  into  the  same  with  a  person  incapable 
of  so  doing,  as  prescribed  In  subdivision  first  of  this  section,  the 
objection,  on  the  gronnd  of  incapacity,  can  be  taken  only  in  be- 
half of  the  person  so  incapacitated.  And  th«  second  subdivisMHi 
of  this  section  does  not  prevent  the  submission  of  a  claim  to  an 
estate  for  years,  or  other  interest  for  a  term  of  years,  or  for  one 
year  or  less,  in  real  property;  or  of  a  controversy  fsspeeting  the 
partition  of  real  property  between  Joint  tenants  or  tenants  in 
common;  or  of  a  controversy  respecting  the  boundaries  of  landji» 
or  the  admeasurement  of  dower. 

2  B.   8.  541,   SI  1   and  2  (2  Bdm.  600). 

I  2880.  "What  eontroyersles  may  be  ■vbmtttcdy  nnd  b<»vr. 

Except  as  otherwise  prescribed  in  the  last  section,  two  or  moM 
persons  may,  by  an  instrument  in  writing,  duly  acknowledged 
or  proved,  and  certified,  in  like  manner  as  a  deed  to  be  recorded, 
submit  to  the  arbitration  of  one  or  more  arbitrators,  any  contro* 
▼etsy,  existing  between  them  at  the  time  of  the  sabmisslon,  wUch 
might  be  the  subject  of  an  action.  They  may,  in  the  submifsioo, 
agree  that  a  judgment  of  a  court  of  record,  specified  in  the  in- 
strument, shall  be  rendered  upon  the  award,  made  pursuant  to 
the  submission.  If  the  supreme  court  is  thus  specified,  the  aub- 
mission  may  also  specify  the  county  in  which  the  judgment  shall 
be  entered.  If  it  doee  not,  the  judgment  may  be  entered  in  any 
county. 

Id.,  part  of  I  1  knd  9  9. 
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§  286T.  Appolntntent  of  additional  arbitrator,  or  umpire. 

Where  a  submisBion  is  made  as  prescribed  in  this  title,  an  addi- 
tional arbitrator  or  an  umpire  cannot  be  selected  or  appointed,  im* 
less  the  submission  expressly  so  provides.  Where  a  submissioiip 
made  either  as  prescribed  in  this  title  or  otherwise,  provides  that 
two  or  more  arbitrators,  therein  designated,  may  select  or  ap- 
point a  person  as  an  additional  arbitrator  or  as  an  umpire,  the 
selection  or  appointment  must  be  in  writing.  An  additional  arbi- 
trator or  umpire  must  sit  with  the  original  arbitrators  upon  the 
hearing.  If  testimony  has  been  taken  before  his  selection  or  ap- 
pointment, the  matter  must  be  reheard,  unless  a  rehearing  la 
waived  in  the  submission,  or  by  the  subsequent  written  consent 
of  the  parties,  or  their  attorneys. 

1  2808.  Time  for  Hearlnsi  adjournment,  ete. 

Subject  to  the  terms  of  the  submission,  if  any  are  specified 
therein,  the  aroitrators,  selected  as  prescribed  in  this  title,  must 
appoint  a  time  and  place  for  the  hearing  of  the  matters  sub- 
mitted to  them;  and  must  cause  notice  thereof  to  be  given  to 
each  of  the  parties.  They,  or  a  majority  of  them,  may  adjourn 
the  hearing  from  time  to  time,  upon  the  application  of  either 
narty,  for  good  cause  shown,  or  upon  their  own  motion:  but  not 
beyond  the  day  fixed  in  the  submission  for  rendering  their  award, 
unless  the  time  so  fixed  is  extended  by  the  written  consent  of  the 
parties  to  the  submission,  or  their  attorneys. 

2  B.  8.  641.  1  8. 

I  S809.  Arbitrators  to  be  aworn. 

Before  hearing  any  testimony,  arbitrators  selected  either  am 
prescribed  in  this  title  or  otherwise  must  be  sworn,  by  an  officer 
designated  in  section  842  of  this  act,  faithfully  and  fairly  to 
hear  and  examine  the  matters  in  controversy,  and  to  make  a 
just  aw^ard,  according  to  the  best  of  their  understanding;  unless 
the  oath  is  waived,  by  the  written  consent  of  the  parties  to  the 
submission,  rr  their  attorneys. 

Id.,  I  4,  and  part  of  1  5. 

I  S870.  Attendanee  of  vrltneaaea,  ete. 

The  arbitrators,  selected  either  as  prescribed  In  this  title,  or 
otherwise,  or  a  majority  of  them,  may  require  any  person  ix> 
attend  before  them  as  a  witness;  and  they  have,  ana  each  of 
them  has,  the  same  powers,  with  respect  to  all  the  proceedings 
before  them,  which  are  conferred,  by  the  provisiona  of  title  second 
of  chapter  ninth  of  this  act,  upon  a  board,  or  a  member  of  tk 
board,  authorized  by  law  to  hear  testimony. 

Id.,  §  6.  and  part  of  (  6. 

I  9871.  All  tbe  arbitrators  to  meeti  wben  majorltr  naay 
award.    Fees. 

All  the  arbitrators,  selected  as  prescribed  in  this  title,  must  meet 
together,  and  hear  all  the  allegations  and  proofs  of  the  parties; 
but  an  award  by  a  majority  of  them  is  valid,  unless  the  concur- 
rence of  all  Iz  expressly  rennired  in  the  submission.  Unless  It  is 
otherwise  expressly  provided  in  the  Bubmission,  the  award  may 
require  the  payment,  by  either  party,  of  the  arbitrators'  fees,  not 
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Exceeding  the  fees  allowed  to  a  like  number  of  referees  in  the 
supreme  court;  and  also  their  expenses. 
2  R.  8.  Ml,  I  7. 

12872.  Award)  to  be  authenticated,  etc. 

To  entitle  the  award  to  be  enforced,  as  prescribed  in  this  title, 
it  must  be  in  writing;  and,  within  the  time  limited  in  the  Submis- 
sion, if  any,  subscribed  by  the  arbitrators  making  it;  acknowl- 
edged or  proved,  and  certified,  in  like  manner  as  a  deed  to  be 
recorded;  and  either  filed  in  the  ofllce  of  the  clerk  of  the  court, 
in  which,  by  the  submission,  judgment  is  authorized  to  be  en- 
tered upon  the  award,  or  delivered  to  one  of  the  parties,  or  his 
attorney. 

Id.,  I  8.  and  part  of  |  9. 

12373.  Motion  to  confirm  afvard. 

At  any  time  within  one  year  after  the  award  is  made  as  pre- 
scribed in  the  last  section,  any  party  to  the  submission  may  ap- 
ply to  the  court,  specified  in  the  submission,  for  an  order  confirm- 
ing the  award;  and  thereupon  the  court  must  grant  such  an  order, 
unless  the  award  is  vacated,  modified  or  corrected,  as  prescribed 
in  the  next  two  sections.  Notice  of  the  motion  must  be  served, 
upon  the  adverse  party  to  the  submission,  or  his  attorney,  as 
prescribed  by  law  for  service  of  notice  of  a  motion  upon  an  attor- 
ney in  an  action  in  the  same  court.  In  the  supreme  court,  the 
motion  must  be  made  within  the  judicial  district,  embracing  the 
county  where  the  judgment  is  to  be  entered. 

Id.,  remainder  of  |  9. 

12374.  Id.)  to  vacate  award. 

In  either  of  the  following  cases,  the  court,  specified  in  the  sub- 
mission, must  make  an  order  vacating  the  award,  upon  the  appli- 
cation of  either  party  to  the  submission: 

1.  Where  the  award  was  procured  by  corruption,  fraud,  or  other 
undue  means.  i 

2.  Where  there  was  evident  partiality  or  corruption  in  the  arbi- 
trators, or  either  of  them. 

3.  Where  the  arbitrators  were  guilty  of  misconduct,  in  refusing 
to  postpone  the  hearing,  upon  sufficient  cause  shown,  or  in  refus- 
ing to  hear  evidence,  pertinent  and  material  to  the  controversy; 
or  of  any  other  misbehavior,  by  which  the  rights  of  any  party 
have  been  prejudiced. 

4.  Where  the  arbitrators  exceeded  their  powers,  or  so  imper- 
fectly executed  them,  that  a  mutual,  final,  and  definite  award, 
upon  the  subject-matter  submitted,  was  not  made. 

Where  an  award  is  vacated,  and  the  time,  within  which  the 
submission  requires  the  award  to  be  made,  has  not  expired,  the 
court  may,  in  its  discretion,  direct  a  rehearing  by  the  arbitrators. 

Id.,  f  10,  and  part  of  |  13. 

9  2876*  Id.;  to  modify  or  correct  av^ard. 

In  either  of  the  following  cases,  the  court,  specified  in  the  sub- 
mission, must  make  an  order  modifying  or  correcting  the  award, 
upon  the  application  of  either  party  to  the  submission: 

1.  Where  there  was  an  evident  miscalculation  of  figures,  or 
an  evident  mistake  in  the  description  of  any  person,  thing,  or 
property,  referred  to  in  the  award. 
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2.  Where  the  arbitrators  have  awarded  upon  a  matter  not  sub- 
mitted to  them,  not  affecting  the  merits  ij€  the  decision  upon 
the  matters  submitted. 

3.  Where  the  award  is  imperfect  In  a  matter  of  form,  not 
affecting  the  merits  of  the  controTersy,  and  if  it  had  been  a 
referee's  report,  the  defect  could  have  been  amended  or  disre* 
garded  by  the  court. 

The  order  may  modify  and  correct  the  award,  so  as  to  affect 
the  intent  thereof,  and  promote  justice  between  the  parties. 
2  B.  S.  541,  IS  11  and  18. 

f  8370.  Motions  I  'vrlten  to  be  ssad*. 

Notice  of  a  motion  to  vacate,  modify  or  correct  an  award,  must 
be  served  upon  the  adverse  piu  tr  to  the  submlssioBt  or  his  attor- 
ney, within  three  months  after  \\^c  award  is  filed  or  delivered, 
as  prescribed  by  law  for  service  of  r^tice  of  a  motion,  upon  an 
attorney  in  an  action.  For  the  purposes  of  the  motioOt  any  judge, 
who  might  make  an  order  to  stay  the  proceedings,  in  an  action 
brought  in  the  same  court,  may  make  an  order,  to  be  served  with 
the  notice  of  motion,  staying  the  proceedings  of  the  adverse  partj 
to  enforce  the  awrird. 

Id.,  i  12. 

I  8877»  Costs  on  ▼aoatimff  Awjtrd* 

Wheie  the  court  vacates  an  award,  costs,  not  exceeding  twenty- 
five  dollars  and  disliraements,  may  be  awarded  to  the  prevailing 
party;  and  the  payment  thereof  may  be  enforced,  in  like  manner 
as  the  payment  of  costs  upon  a  motion  in  an  action. 

Id.,  I  19.  am'd. 

I  2378.  Jndarment  on  award |  when  and  Mow  entered. 
Costs. 

Upon  the  granting  of  nn  order  confirming,  modifying,  or  corrpct- 
ing  an  award,  judgment  nay  be  entered  in  conformity  there- 
with, as  upon  a  referee's  report  in  an  action,  except  as  ii  other- 
wise prescribed  in  this  title.  Costs  of  the  application,  and  ^  jhc 
procecHlings  subsequent  thereto  not  exceeding  twenty-five  doHars 
and  disbursements,  may  be  awarded  by  the  court,  ii.  its  discre- 
tion. If  awarded,  the  amount  thereof  must  be  included  in  the 
judgment. 

Id.,  i  14,  am'd. 

I  S870.   Jndaran en t«r oil. 

Immediately  after  entering  judgment,  the  clerk  must  attach 
together  and  file  the  following  papers,  which  constitute  the 
judgment-roll: 

1.  The  submission;  the  selection  or  appointment.  If  any,  of  an 
additional  arbitrator*  or  umpire;  and  each  written  extension  of 
^he  time,  if  any,  within  which  to  make  the  award. 

2.  TUo  award. 

.3.  iiiach  notice,  afl[idavit,  or  other  paper,  used  upon  an  appli- 
cation to  confirm,  modify,  or  correct  the  award,  and  a  copy  of 
each  order  of  the  court,  upon  such  an  application. 

4.  A  copy  of  the  judgment. 
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The  judgment  may  be  docketed,  as  If  It  was  rendered  in  an 
action. 
2  B.  S.  Ml,  I  16,  and  part  of  f  16,  ain*d. 

I  2380.  Bllect  of  |vd«m«nt}  liow  «»foreod. 

The  judgment  so  entered  has  the  same  force  and  eifect,  in 
all  respects,  as,  and  is  subject  to  all  the  provisions  of  law  relat- 
ing to,  a  judgment  isx  an  action;  and  it  may  be  enforced,  as  if  it 
had  been  rendered  in  an  action  in  the  court  in  which  it  is 
entered. 

Id.,  part  of  f  IS.    See  f  1270,  ante;  alao,  H  1240  and  1241. 

f  2381.  Appeal. 

An  appeal  may  be  taken  from  an  order  vacating  an  award,  or 
from  a  judgment  entered  upon  an  award,  as  from  an  order  or 
judgment  in  an  action.  The  proceedings  upon  such  an  appeal, 
including  the  judgment  thereupon,  and  the  enforcement  of  the 
judgment,  are  governed  by  the  provisions  of  chapter  twelfth  of 
this  act,  as  far  as  they  are  applicable. 

Id.,  If  16.  17,  20  and  £1,  am'd. 

$  2382.  Effect  of  party's  death,  liinacr»  etc«|  proeeedtnffs 
tlierevpon. 

The  death  of  a  party  to  a  submission,  made  either  as  prescribed 
in  this  title  or  otherwise,  or  the  appointment  of  a  committee  of 
the  person  or  property  of  such  a  party,  as  prescribed  in  title 
sixth  of  this  chapter,  operates  as  a  revocation  of  the  submission, 
if  it  occurs  t)efore  the  award  is  filed  or  delivered;  but  not  after- 
wards. Where  a  party  dies  afterwards,  if  the  submission  con- 
tains a  stipulation,  authorizing  the  entry  of  a  judgment  upon  the 
award,  the  award  may  be  confirmed,  vacated,  modified,  or  cor- 
rected, upon  the  application  of,  or  upon  notice  to,  his  executor  or 
administrator,  or  a  temporary  administrator  of  his  estate;  or, 
where  it  relates  to  real  property,  hds  heir  or  devisee,  who  has 
succeeded  to  his  interest  in  the  real  property.  Where  a  commit- 
tee of  the  property,  or  of  the  person,  of  a  party,  is  appointed, 
after  the  award  is  filed  or  delivered,  the  award  may  be  confirmed, 
vacated,  modified,  or  corrected,  upon  the  application  of,  or  no- 
tice to.  a  committee  of  the  property ,  but  not  otherwise.  In  a  case 
specified  in  this  section,  a  judge  of  the  court  may  make  an  order, 
extenddng  the  time  within  whicih  notice  of  a  motion  to  vacate, 
modify,  or  correct  the  award,  must  be  served.  Upon  confirming? 
an  award,  where  a  party  has  died  since  it  was  filed  or  delivered, 
the  court  must  enter  judgment  in  the  name  of  the  original  party; 
and  the  proceedings  thereupon  are  the  same,  as  where  a  party 
dies  after  a  verdict. 

f  2888.  Revocation  of  siibmtsaion. 

A  submission  to  arbitration,  made  either  as  prescribed  in  this 
title  or  otherwise,  cannot  be  revoked  by  either  party,  after  the 
allegations  and  proofs  of  the  parties  have  been  closed,  and  the 
matter  finally  submitted  to  the  arbitrators  for  their  decision.  A 
revocation,  when  allowed,  must  be  made  by  an  instrument  in 
writing,^  signed  by  the  revoking  party,  op  his  authorized  agent 
and  delivered  to  the  arbitrators,  or  one  of  them;  and  it  is  not 
necessary  in  any  case,  that  the  instrument  of  revocation  should 
be  under  seal.    Any  party  to  a  submission  may  thus  revoke  it; 
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whether  he  is  a  sole  garty  to  the  controversy,  or  one  of  two  or  " 
more  parties  on  the  same  side. 

2  R.  8.  Ml,  part  of  128. 
S  2B884.  Liability  of  party  who  revokes. 

Where  a  party  expressly  revokes  a  submission,  made  either  as 
prescribed  in  this  title  or  otherwise,  any  other  party  to  the  sub- 
mission may  maintain  an  action  againM  him,  and  also  against 
his  sureties,  if  any,  upon  the  submission,  or  any  instrument  col- 
lateral thereto,  in  which  action  the  plaintiff  may  recover  all  the 
costs  and  other  expenses,  and  all  the  damages,  which  he  has  in- 
curred in  preparing  for  the  arbitration,  and  in  conducting  the 
proceedings  to  the  time  of  the  revocation.  Bitlier  of  the  arbi- 
trators may  recover,  in  an  action  against  the  revoking  party,  his 
reasonable  fees  and  expenses. 

Id.,  part  of  U»  and  24. 

(  2e886.  lilmitation  of  recovery  agralnai  him. 

A  sum,  penalty,  forfeiture^  or  damages,  shall  not  be  recovered 
for  a  revocation  of  a  submission  to  arbitration,  made  either  as 
prescribed  in  this  title  or  otherwise,  except  as  prescribed  in  the 
last  section;  notwithstanding  any  stipulated  damages,  penalty,  or 
forfeiture,  expressed  in  the  submission,  or  in  any  instrument  col- 
lateral thereto. 

Id.,  f ». 

S  aB88«.  Application  of  this  title. 

This  title  does  not  affect  any  right  of  action  in  affirmance,  dis- 
affirmance, or  for  the  modification  of  a  submission,  made  either 
a«  proscribed  in  this  title  or  otherwise,  or  upon  an  instrument  col- 
lateral thereto,  or  ui>on  an  award  made  or  purporting  to  be  made 
in  pursuance  thereof.  And,  except  as  otherwise  expressly  pre- 
scribed therein,  this  title  does  not  affect  a  submission,  made  other- 
wise than  as  prescribed  therein,  or  any  proceeiiings  taken  pur- 
suant to  such  a  submission,  or  any  instrument  collateral  thereto. 

Partotlsa^MU'd. 
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TITLE  IX. 
Proceeding*  to  foreclose  a  mortgage  by  advertiaement. 

[See  eh.   223,  L.   1900,  by  which  purchaser  Is  entitled  to  certUted  eoplea  «C 

affldarlu. ) 

See.  2387.  When  mortgase  may  be  forecloeed. 
2388.  Notice  of  sale;   how  glTcn. 
2380.  Id.;  how  served. 

2300.  Duty  of  county  clerk. 

2301.  CkmtentB  of  notice  of  sale. 

2302.  Sale;  how  postponed. 

2303.  Id. ;  how  conducted. 

2304.  Mortgagee,  etc.,  may  inirchaae. 

2305.  Effect  of  sale. 

2306.  Affldarit    of   sale,    and    of   posting,    serving,    etc.,    Dot!««a 

2307.  When  one  affidavit  suffices;    printed  notice  to  be  annexed. 

2308.  Affidavits  may  be  flletl  and  recorded. 
2300.  Note  upon  record  of  mortgage. 

2400.  Deed  not  necessary. 

2401.  Costs  allowed. 

2402.  Expenses  allowed. 

2403.  Taxation   thereof. 

2404.  Surplus  money  to  be  paid  into  supreme  court. 

2405.  Claimant  of  surplus  money  to  file  petition. 

2406.  Appllcatioo   for   surplos   money. 

2407.  Order  for  distribution. 

2408.  Limitation  of  last  four  sections. 

2408a.  Delivery  of  certain   affidavits   to  purchaser. 
24<«».  Application  of  this  title  to  mortgages  to  the  Stata. 

1  2887.  Whem   mortarase   mar   be   foreclosed. 

A  mortgage  upon  real  property,  situated  within  the  State,  con- 
taining therein  a  power  to  the  mortgagee,  or  any  other  person,  to 
sell  the  mortgaged  property,  upon  default  being  made  in  a  con- 
dition of  the  mortgage,  may  be  foreclosed,  in  the  manner  pre- 
scribed in  this  title,  where  the  following  requisites  concur: 

1.  Default  has  been  made  in  a  condition  of  the  mortgage, 
whereby  the  power  to  sell  has  become  operative. 

2.  An  action  has  not  been  brought  to  recover  the  debt  secured 
by  the  mortgage,  or  any  part  thereof^,  or,  if  such  an  action  has 
been  brought,  it  has  been  discontinued,  or  final  judgment  has 
been  rendered  therein  against  the  plaintiff,  or  an  execution,  issued 
upon  a  judgment  rendered  therein  in  favor  of  the  plaintiff  has 
been  returned  wholly  or  partly  unsatisfied. 

3.  The  mortgage  has  been  recorded  in  the  proper  book  for  re- 
cording mortgages,  in  the  county  wherein  the  property  is  situ- 
ated. 

2  R.  8.  645,  If  1  and  2   (2  Edm.  564). 

§  2388.  [Am*cl,  1804,  1900,  lOOS.]  Notlee  of  salei  how 
arlven. 

The  person  entitled  to  execute  the  power  of  sale,  must  give 
notice,  in  the  following  manner,  that  the  mortgage  will  be  fore- 
closed, by  a  sale  of  the  mortgaged  property,  or  a  part  thereof,  at 
a  time  and  place  specified  in  the  notice: 

1.  A  copy  of  the  notice  must  be  published,  at  least  once  in  each 
of  the  twelve  weeks,  immediately  preceding  the  day  of  sale,  in  a 
newspaper  published  in  the  county  or  in  a  ir.unicipal  corporation 
a  part  of  which  is  within  the  county  in  which  the  property  to  b^ 
sold,  or  a  part  thereof,  is  situated. 

L.    1894.   ch.   730. 

2.  [Am'd,  1004.1  A  copy  of  the  notice  must  be  fastened  up, 
at  least  eighty-four  days  before  the  day  of  sale,  in  a  conspicuoua 
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place,  at  or  near  the  entrance  of  the  building,  where  the  county 
court  of  each  county,  wherein  the  property  to  be  sold  is  situ- 
ated, is  directed  to  be  held;  or,  if  there  are  tJwo  or  more  such 
buildings  in  the  same  county,  then  in  a  like  place,  at  or  near  the 
entrance  of  the  building  nearest  to  the  property;  or,  in  the  city 
and  county  of  New  York,  in  a  like  place^  at  or  near  the  entrance 
of  the  building  where  the  trial  and  special  terms  of  the  supreme 
court  of  the  first  judicial  district  are  directed  by  law  to  be  held. 

L.    1904,    ch.   40.      In  effect   Sept.    1,   1904. 

3.  A  copy  of  the  notice  must  be  delivered,  at  least  eighty-four 
days  before  the  day  of  sale,  to  the  clerk  of  each  county,  wherein 
the  mortgaged  property,  or  any  part  thereof,  is  situated. 

4.  [AmM,  19CN>,  1005.]  A  copy  of  the  notice  must  be  served,  as 
prescriV>ed  in  the  next  section,  upon  the  mortgagor,  or,  if  he  is 
dead,  upon  his  executor  or  administrator,  if  an  executor  or  ad- 
ministrator has  been  appointed,  and  also  upon  his  heirs,  providing 
he  died  the  owner  of  the  mortgaicod  premises.  A  copy  of  the 
notice  may  also  be  served,  in  a  like  manner,  upon  a  subsequent 
grantee  or  mortgagee  of  the  property,  whose  conveyance  was 
recorded,  in  the  j[)roi)er  office  for  recording  it  in  the  county,  at 
the  time  of  the  urst  publication  of  the  notice  of  sale;  upon  the 
wife  or  widow  of  the  mortgagor,  and  the  wife  or  widow  of  each 
subsequent  grantee  whose  conveyance  was  so  recorded,  then  hav- 
ing an  inchoate  or  vested  right  of  dowor,  or  an  estate  in  dower, 
subordinate  to  the  lien  of  the  mortgagee;  or  in  the  event  of  the 
death  of  the  sab.se(pient  grantee  who  was  at  the  timei  of  his 
death  the  owner  of  the  mortgaged  premises,  then  upon  his  heirs; 
or  upon  any  person,  then  having  a  Men  upon  the  property,  subse- 

auent  to  the  mortirage  by  virtue  of  a  judgment  or  decree  duly 
ocketed  in  the  county  clerk's  office  and  constituting  a  specific  or 
general  lien  upon  the  property.  The  notice,  specified  in  this  sec- 
tion, must  be  subscribed  by  the  person  entitled  to  execute  the 
power  of  sale,  unless  his  name  distinctly  appears  in  the  body  of 
the  notice,  in  which  case  it  may  be  subscribed  by  his  attorney  or 
agent. 

2  R.  S.  545.  I  3.  am'd ;  L.  1R42.  cb.  277,  f  5 :  L.  1844,  ch.  346.  I  1.  and 
L.  1857.  ch.  30».  {  1  (4  Edm.  534,  667);  L.  1900,  cb.  766;  L.  190S,  ch. 
433.      In   effect   Sept.    1,    1905. 

fi  9B380.   [Am'd,    1887.]  Id.|   bow   aerred. 

Service  of  notice  of  the  sale,  as  prescribed  in  subdivision  fourth 
of  the  last  section,  must  be  made  as  follows: 

1.  T'pon  the  mortgagor,  his  wife,  widow,  executor,  or  admin- 
istrator, or  a  subsequent  grantee  of  the  property,  whose  convey- 
ance is  upon  record,  or  his  wife  or  widow;  by  delivering  a  copy  of 
the  notice,  as  prescribed  in  article  first  of  title  first  of  chapter 
fifth  of  this  act,  for  delivery  of  a  copy  of  a  summons,  in  order  to 
make  personal  service  thereof  upon  the  person  to  be  served;  or 
by  leavinjr  such  a  copy,  addressed  to  the  person  to  be  served,  at 
his  dwelHng-honse,  with  a  person  of  suitable  age  and  discretion 
at  least  fourteen  days  before  the  day  of  sale.  If  said  mortgagor 
is  a  foreign  corporation,  or  being  a  natural  person,  he.  or  his 
wife,  widow,  executor  or  administrator,  or  a  subsequent  grantee 
of  the  property  whose  conveyance  i.<;  upon  record,  or  his  wife  or 
widow,  is  not  a  resident  of  or  within  the  State,  then  service 
thereof  mny  he  made  upon  them  in  like  manner  without  the  State, 
at  lenst  twenty -eight  days  prior  to  the  dav  of  sale. 

2.  Fpon  any  other  person,  either  in  the  same  method,  or  by 
depositing  a  copy  of  the  notiee  in  the  post-Office,  properly  Inclosed 
in  a  postpaid  wrapper,  directed  to  the  person  to  be  served,  at  his 
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place  of  residence,  at  least  twenty-eight  days  before  tUe  day  of 
sale. 

Id..   I  3,   am'd;  L.  1887,  ch.   689. 

r  2890.  I^tr   of  eonnty   elerlc 

A  county  clerk,  to  whom  a  copy  of  a  notice  of  sale  is  deliv- 
ered, SLS  prescribed  in  subdivision  third  of  the  last  section  but 
one,  must  forthwith  affix  it  in  a  book,  kept  in  his  office  for  that 
purpose;  must  make  and  subscribe  a  minute,  at  the  bottom  of  the 
copy,  of  the  time  when  he  received  and  affixed  it;  and  must  index 
the  notice  to  the  name  of  the  mortgagor. 

2  R.   S.  545.  I  3  111  part,  aa  am'd  by  L.   1857,  ch.  308.  |  1. 

I  8881.  CoMient*  of  noilc*  of  Mile. 

The  notice  of  sale  must  specify: 

1.  The  names  of  the  mortgagor,  of  the  mortgagee  and  of  each 
assignee  of  the  mortgage. 

2.  The  date  of  the  mortgage,  and  the  time  when,  and  the  place 
where,  it  is  recorded. 

3.  The  sum  claimed  to  be  due  upon  the  mortgage,  at  the  time 
of  the  first  publication  of  the  notice;  and,  if  any  sum  secured  by 
the  mortgage  is  not  then  due,  the  amount  to  become  due  there- 
upon. 

4.  A  description  of  the  mortgaged  property,  conforming  sub- 
Btantinlly  to  that  contained  in  the  mortgage. 

Id.,  i  4. 

§  2302.   Sale;  how  postponed. 

The  sale  may  be  postponed,  from  time  to  time.  In  that  case,  a 
notice  of  the  postponement  must  be  published,  as  soon  as  prac- 
ticable thereafter,  in  the  newspaper  in  which  the  original  notice 
was  published;  and  the  publication  of  the  original  notice,  and  of 
each  notice  of  postponement,  must  be  continued,  at  least  once  in 
each  week,  until  the  time  to  which  the  sale  is  finally  postponed. 

Id.,  I  5. 

fi  2308.  Id.  I    how    conducted. 

The  sale  must  be  at  public  auction,  in  the  day-time,  on  a  day 
other  than  Sunday  or  a  public  holidaj',  in  the  county  in  which 
the  mortgaged  property,  or  a  part  thereof,  is  situated:  except 
that,  where  the  mortgage  is  to  the  i)eople  of  the  State,  the  sale 
may  be  made  at  the  Capitol.  If  the  property  consists  of  two  or 
more  distinct  farms,  tracts,  or  lots,  they  must  be  sold  separately; 
and  as  many  only  of  the  distinct  farms,  tracts,  or  lots,  shall  be 
sold,  as  it  is  necessary  to  sell,  in  order  to  satisfy  the  amount  due 
at  the  time  of  the  sale,  and  the  costs  and  expenses  allowed  by 
law.  But  where  two  or  more  buildings  are  situated  upon  the 
same  city  lot,  and  access  to  one  is  obtained  through  the  other, 
they  must  be  sold  together. 

Id.,    I    6,    am'd. 

§  d894.  Mortaracree,    etc.,    mar    purchase. 

The  mortgagee,  or  his  assignee,  or  the  legal  representative  of 
either,  may,  fairly  and  in  goml  faith,  purchase  the  mortgaged 
property,  or  any  part  thereof,  at  the  sale. 

Id.,   S  7. 

§  230S.  EITeet    of   sale. 

A  sale,  made  and  c<inducted  as  prescribed  in  this  title,  to  a 
purchaser  in  good  faith,  is  equivalent  to  a  sale,  pursuant  to  judg- 
ment in  an  action  to  foreclose  tbe  mortgage,  so  far  only  as  to  be 
an  entire  bar  of  all  claim  or  er«n'ty  of  redemption,  ui>on,  or  with 
respect  to,  the  property  sold,  of  each  of  the  following  persons: 
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1.  Th«  mortgagor,  his  heir,  devisee,  exet;ntor  or  administrator. 

3.  Bach  person  claiming  under  any  of  them,  by  virtue  of  a 
title  or  of  a  lien  by  judgment  or  decree,  subsequent  to  the  mort- 
gage, upon  whom  the  notice  of  sale  was  served,  as  prescribed  in 
this  title. 

3.  Bach  person  so  claiming,  whose  assignment,  mortgage,  or 
other  conveyance  was  not  duly  recorded  in  the  proper  book  for 
recording  the  same  in  the  county,  or  whose  judgment  or  decree 
was  not  duly  docketed  in  the  county  clerk's  office,  at  the  time 
of  the  delivery  of  a  copy  of  the  notice  of  said  sale  to  the  clerk 
of  the  county;  and  the  executor,  administrator,  or  nssignee  of 
such  a  person. 

4.  Bvery  other  person,  claiming  under  a  statutory  lien  or  in- 
cumbrance, created  subsequent  to  the  mortgage,  attaching  to  the 
title  or  interest  of  any  person^  designated  in  either  of  the  fore- 
going subdivisions  of  this  section. 

5.  The  wife  or  widow  of  the  mortragor,  or  of  a  subsequent 
grantee,  upon  whom  notice  of  the  sale  was  served  va  prescribed 
in  this  title,  where  the  Hen  of  the  mortgage  was  superior  t*^  her 
contingent  or  vested  right  of  dower,  or  her  estate  in  dower, 

2  R.  S.  546.  I  8,  am'd;  L.  1842,  di.  277,  and  L.  1844,  ch.  846,  |  4  (4  Edm. 
536,  868). 

S  2800.  [Am*d,  10O8.]  Affidavit  of  iiale,  and  of  posting, 
uevjringc,  etc.,  notices. 

An  affidavit  of  the  sale,  stating  the  time  when,  and  the  nlace 
where,  the  sale  was  made;  the  sum  bid  for  each  distinct  parcel, 
separately  sold;  the  nauio  of  the  purchaser  of  each  distinct  par- 
cel; and  the  name  of  the  person  or  persons  to  whom  the  proceeds 
of  the  sale  were  paid,  and  the  sums  thereof  must,  he  made  by 
the  person  who  officiated  as  auctioneer  upon  the  sale.  An  affi- 
davit of  the  publication  of  the  notice  of  sale,  and  of  the  notice 
or  notices  of  postponement,  if  any,  may  be  made  by  the  publisher 
or  printer  of  the  newspaper  in  which  they  were  published,  or  by 
his  foreman  or  principal  clerk.  An  affidavit  of  the  atiixing  of  a 
copy  of  the  notice,  at  or  near  the  entrance  of  the  proper  court- 
house, may  be  made  by  the  person  who  80  atlixed  it,  or  by  any 
per.son  who  saw  it  so  affixed,  at  least  eighty-four  days  before 
the  day  of  sale.  An  affidavit  of  the  affixing  of  a  copy  of  the 
notice  in  the  book,  kept  by  the  county  clerk,  may  be  made  by 
the  county  clerk,,  or  by  any  person  who  saw  it  so  affixtni.  at  least 
eiphty-four  days  before  the  day  of  sale.  An  affidavit  of  the 
service  of  a  copy  of  the  notice  upon  the  mortgagor,  or  upon  any 
other  person,  upon  whom  the  notice  must  or  may  be  served,  may 
be  made  by  the  person  who  made  the  service.  Where  two  or 
more  distinct  parcels  are  sold  to  different  purchasers,  separate 
affidavits  may  be  made  with  respect  to  each  parcel,  or  one  set 
of  affidavits  may  be  made  for  all  the  parcels. 

Id.,  S  9.  and  am'd  L.  1844,  cb.  34G;  L.  1857,  cb.  308.  consolidated  and 
am'd.      Am'd  by  L.    1908,  ch.    294.       In  effect  Sept.    1,    1908. 

I  2307.  [Am*d,  18A2.]  ^Vhen  one  aada^lt  suffices  prlnteA 
notice  to  be  annexed. 

The  matters  required  to  be  contained  in  any  or  all  of  the  affi- 
davits, specified  in  the  la.st  section,  may  be  contained  in  one 
affidavit,  where  the  same  person  deposes  with  respect  to  them. 
A  printed  copy  of  the  notice  of  sale  must  be  annexed  to  each 
affidavit;  and  a  printed  copy  of  each  notice  or  posti>onement  must 
be  annexed  to  the  affldjivit  of  publication,  and  to  the  affidavit  of 
sale.     But  one  copy  of  the  notice  suffices  for  two  or  more  affl- 
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daTits  where  they  all  refer  to  It  and  are  annexed  to  each  other 
and  filed  and  recorded  together. 

2  B.  S.  645.  part  of  f  0,  am'd. 

«  23»8.  [Am'dy  1904.;]  AflldaTlts  may  be  filed  aad  reeorded. 

The  affidavits  specifaed  in  the  last  two  sections,  may  be  filed 
in  the  office  for  recording  deeds  and  mortgages,  in  the  county 
where  the  sale  took  place.  They  must  be  recorded  at  length  by 
the  officer  with  whom  they  are  filed,  in  the  proper  book  for  re- 
cording deeds.  The  original  affidavits,  so  filed,  the  record  thereof, 
and  a  certified  copy  of  the  record,  are  presumptive  evidence  of 
the  matters  of  fact  therein  stated,  with  respect  to  any  property 
sold,  which  is  situated  in  that  county.  Where  the  property  sold 
is  situated  in  two  or  more  counties,  a  copy  of  the  affidavits,  certi- 
fied by  the  officer  with  whom  the  originals  are  filed,  may  be  filed 
nnd  recorded  in  each  other  county,  wherein  any  of  the  property 
is  situated.  Thereupon  the  copy  and  the  record  thereof  have 
the  like  eflfect,  with  respect  to  the  property  in  that  county,  as 
'if  the  originals  wore  duly  filed  and  recorded  therein. 
Id.,  I  11,  am'd,  and  part  of  |  12;  L.  1004,  ch.  679.     In  effect  Sept.  1,  1904. 

I  2899.  Note  upon  record  of  mortsAVe* 

A  clerk  or  a  register,  who  records  any  affidavits,  or  a  certified 
copy  thereof,  filed  with  him,  must  make  a  note,  upon  the  margin 
of  the  record  of  the  mortgage,  in  his  office,  referring  to  the  book 
and  page,  or  the  copy  thereof,  where  the  affidavits  are  recorded, 

Id.,  8  13. 

8  22490.  Deed  mot  ikceemmmry,  "Wlten  afldavits  not  necea. 
aary;  bat  porcliaser  may  require  them. 

The  purchaser  of  the  mortgaged  premises,  upon  a  sale  con 
ducted  as  prescribed  in  this  title,  obtains  title  thereto,  against 
all  persons  bound  by  the  sale,  without  the  execution  of  a  con- 
veyance. Except  where  he  is  the  person  authorized  to  executje 
the  power  of  sale,  such  a  purchaser  also  obtains  title,  in  like 
manner.,  upon  payment  of  the  purchase-money,  and  compliance 
with  the  other  terms  of  sale,  if  any,  without  the  filing  and  record- 
ing of  the  affidavits,  as  prescribed  in  the  last  section  but  one. 
But  he  is  not  bound  to  pay  the  purchase-money,  until  the  affi- 
davits, specified  in  that  section,  with  respect  to  the  property 
purchased  by  him,  are  filed,  or  delivered  or  tendered  to  him  for 
filing. 

Id.,  8  14.  am'd;  L.  1838,  ch.  266.  8  8-    See  8  2396.  ante. 

8  2401.  Costs  allowed. 

The  following  costs,  in  addition  to  the  expenses  specified  in  the 
next  section,  are  allowed,  in  proceedings  taken  as  prescribed  in 
this  title: 

1.  For  drawing  a  notice  of  sale,  ^  notice  of  the  postponement 
of  a  sale,  or  an  affidavit,  made  as  prescribed  in  this  title,  for 
each  folio,  twenty-five  cents;  for  making  each  necessary  copy 
thereof,  for  each  folio  thirteen  cent^. 

2.  For  serving  each  copy  of  the  notice  of  sale,  required  or  ex- 
pressly permitted  to  be  served  by  this  title,  and  for  affixing  each 
copy  thereof,  required  to  be  affixed  upon  the'  court-house,  as  pre- 
scribed in  this  title,  one  dollar. 
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3.  For  superintending  the  sale,  and  attending  to  the  executioil 
of  the  necessary  papers,  ten  dollars. 

2  R.  S.  652,  S  4.  finbd.  1  and  2  and  part  of  subd.  3  (8  Bdm.  67S),  and  I«. 
1844.  cb.   346,    I  3   (4  Edm.    068). 

9  2402.  Bxpennes  allo'vred. 

The  sums  actually  paid  for  the  following  services,  not  exceed- 
ing the  fees  allowed  by  law  for  those  serrices,  are  allowed  in 
proceedings,  taken  as  prescribed  in  this  title: 

1.  For  publishing  the  notice  of  sale,  and  the  notice  or  notices 
of  postponement,  if  any,  for  a  period  not  exceeding  twenty-fonr 
weeks. 

2.  For  the  services  specified  in  section  2390  of  this  act. 

3.  For  recording  the  affidavits;  and  also,  where  the  property 
sold  is  situated  in  two  or  more  counties,  for  making  ana  record- 
ing the  necessary  certified  copies  thereof, 

4.  For  necessary  postage  and  searches. 
Id.,  remainder  of  f  4. 

12403.  Taxation  thereof. 

The  costs  and  expenses  must  be  taxed,  upon  notice,  by  the 
clerk  of  the  county  where  the  sale  took  place,  upon  the  request 
and  at  the  expense  of  any  person,  interested  in  the  payment 
thereof.  Each*  provision  of  this  act,  relating  to  the  taxation  of 
costs  in  the  supreme  court,  and  the  review  thereof,  applies  to 
such  a  taxation. 

Id.,  S  3,  am'd. 

{  2404,  Savplua  mOMey  i«  be  paAd  into  supreme  court. 

An  attorney  or  other  person  who  receives  any  money,  arising 
upon  a  sale,  made  as  prescribed  in  this  title,  must,  within  ten 
days  after  he  receives  it,  pay  into  the  supreme  court  the  surplus, 
exceeding  the  sum  due  and  to  become  due  upon  the  mortgage, 
and  the  costs  and  expenses  of  the  foreclosure,  in  like  manner  and 
with  like  eflFect,  as  if  the  proceedings  to  foreclose  the  mortgage 
were  taken  in  an  action,  brought  in  the  supreme  court,  and  tri- 
able in  the  county  where  the  sale  took  place. 

L.  1R<W.  ch.  804.  M  1,  2  and  4  (7  Edm.  353);  L.  1870.  cb.  708,  |  1  (7  Edai. 
770).    Soe  ii  743,  745.  ante.   ■••  also  Roto  M. 

S  2405.  Claimant  of  snrplas   money  to  file  petition. 

A  person,  who  had,  at  the  time  of  the  sale,  an  interest  in  or 
lien  upon  the  property  sold,  or  a  part  thereof,  may,  at  any  time 
before  an  order  is  made,  as  prescribed  in  the  next  section  but  one, 
file  in  the  office  of  the  clerk  of  the  county,  where  the  sale  took 
place,  a  petition  stating  the  nature  and  extent  of  his  claim,  and 
praying  for  an  order,  directing  the  payment  to  him  of  the  sar- 
pliis  money,  or  a  part  thereof. 

Id.,  part  of  I  3.  am'd. 

1 2400.  Application  for  snrplns  ntoney. 

A  person  filing  a  petition,  as  presorihed  in  the  last  section,  may, 
after  the  expiration  of  twenty  days  from  the  day  of  sale,  apply 
to  the  Knpn»me  court,  nt  a  term  held  within  the  judicial  district, 
pmbracing  the  county  where  bin  petition  is  filed,  for  an  order, 
pursuant  to  the  prayer  of  hU  petition.  Notice  of  the  application 
must  be  served,  in  the  manner  prescribed  in  this  act  for  the 
service  of  a  paper  upon  an  attorney  in  an  action,  upon  each  per- 
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son,  who  has  filed  a  like  petition,  at  least  eight  days  before  the 
application;  and  also  upon  each  person,  upon  whom  a  notice  of 
sale  was  servjed,  as  shown  in  the  affidavit  of  sale,  or  upon  his 
executor  or  administrator.  But,  if  it  is  shown  to  the  court,  by 
affidavit,  that  service  upon  any  person,  required  to  be  served, 
cannot  be  so  made  with  due  diligence,  notice  may  be  giv.en  to 
bim  in  any  manner  which  the  court  directs. 
L.  1868,  eb.  804,  part  of  I  3.  am'd. 

12407.  Order  for  dflstribntlon. 

Upon  the  presentation  of  the  petition,  with  due  proof  of  notice 
for  application,  the  court  must  make  an  order  referring  it  to  a 
suitable  person  to  ascertain  and  report  the  amount  due  to  the 
petitioner,  and  to  each  other  person,  which  is  a  lien  upon  the 
surplus  money;  and  the  priorities  of  the  several  liens  thereupon. 
Upon  the  coming  in  and  confirmation  of  the  referee's  report,  the 
court  must  make  such  an  order,  for  the  distribution  of  the  sur- 
plus money,  as  justice  requires. 

Id.,  romatiider  of  }  3,  am'd. 

9  2408.  Iilmltation  of  last  four  sections* 

The  last  four  sections  do  not  apply  to  surplus  money,  arising 
ni>on  the  sale  of  real  property,  of  which  a  decedent  died  seized, 
where  letters  testamentary  or  letters  of  administration,  upon  the 
decedent's  estate,  were,  within  four  years  before  the  sale,  issued 
from  a  surrogate's  court  within  the  State,  having  jurisdiction  to 
issue  them. 

L.  1867.  ch.  658  (7  Edm.  142);  L.  1870,  ch.  170  (7  Hdm.  604),  and  L.  1871, 
eta.  834  (9  Edm.  210).    See,  alao,  |  2798,  post. 

§  240Aa.  [Added,  1009.]  Deliv^ery  of  eertaln  afflda^lta 
to   pvreltaser. 

Each  county  clerk  and  register  in  this  state,  in  whose  office, 
affidnvits  in  foreclosure  of  mortgages  by  advertisement,  or  the 
vertified  copies  thereof,  have  been  or  shall  be  filed  and  recorded 
pursuant  to  the  provisions  of  this  title  is  hereby  authorized  to 
deliver  the  same  to  the  purchaser  of  the  mortgaged  property  on 
the  foreclosure  sale,  and  such  purchaser  shall  be  entitled  to  such 
delivery. 

Added  by  L.  1909.  ch.  65.  Derivation  —  L.  1900,  ch.  223,  |  1.  See 
note  10  of  notes  of  Board  of  Statutory  Consolidation  at  oiid  of  code. 

§  2409.  [Am*d,  1882.]  Application  of  this  title  to  mort- 
arairen  of  tiie  State. 

This  title  does  not  affect  any  provision  of  law,  inconsistent 
therewith,  especially  relating  to  the  foreclosure  of  mortgages  to 
the  people  of  the  State,  or  to  the  commissioners  for  loaning  ceiv 
tain  moneys  of  the  United  States. 

Seetloq  15  of  part  8,  cb.  8,  tit.  16,  R.  S.,  am*d. 
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TITLE  X.* 

Proceedings  to  change  the  name  of  an  individual  or 
corporation. 

See.  2410.  Petition  by  indlridual. 

2411.  Petition  by  corporation. 

2412.  Ck)n tents  of  petition. 

2413.  Notice  of  presentation  of  petition. 

2414.  Order. 

2415.  When  change  to  take  effect. 

24 IG.  Substitution  of  new  name  In   pending  action  or  proceeding. 

2417.  Reports   by   clerks   to  state  officers. 

2418.  [Repealed.] 

I  2410.   [Am*d,  1895.1      Petition  t>r  Indlvldnal. 

A  petition  for  leave  to  assume  another  name  may  be  made  by 
a  resident  of  the  state  to  the  county  court  of  the  county  in 
which  he  resides,  or,  if  he  residt»s  in  the  city  of  New  York, 
either  to  the  suprcmie  court,  or  to  the  city  court  of  New  York. 
The  petition  of  an  infant  shall  be  made  by  his  general  jcuardian, 
or  by  the  guardian  of  his  person,  or  by  his  next  friend. 

L.    1805,   cb.   946. 

f  2411.  [Repealeil  by  L.  1909.  ch.  28.  See  Consolidated  Law» 
tit.  General  Corporation  Law,  §  60.] 

S  2412.    [Am*<l,   1900.]      Contents  of  petition. 

The  petition  must  be  in  writing,  signed  by  the  petitioner  and 
verified  in  like  manner  as  a  pleading  in  a  court  of  record,  and 
must  spccif3^  the  grounds  of  the  application,  the  name,  age  and 
residence  of  the  individual  whose  name  is  proposed  to  be 
changed,  and  the  name  which  he  proposes  to  assume. 

Aniond(;<l  by  L.  1909,  ch,  65.  Al«o  partly  repealed  by  L.  1909,  ch.  28. 
See  ConHolldated  I.bw8,  tit.  General  Corporation  Tmw,  S  61.  See  note  68  of 
notes  of  Board  of  Statutory  Consolidation  at  end  of  code. 

9  2413.  rAm*d,  1894,  1901,  19<>4,  1900,  1999.]  Notice  of 
presentation  of  petition. 

It  the  petition  be  to  change  the  name  of  an  infant,  and  Is 
made  by  the  infantas  next  friend,  notice  of  the  time  and  place 
when  and  where  the  petition  will  be  presented  must  be  serred 
upon  the  father,  or  if  ha  is  dead  or  caiwiot  be  found,  upon  the 
mother,  ar  if  both  are  depd  or  cannot  be  found,  upon  the  gen- 
eral guardian  or  guardian*  of  the  person  of  the  infant,  in  like 

•  Whole  Utle  amended   1893. 
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manner  as  a  notice  of  a  motioo  upon  an  attoruej'  in  an  action* 
unlesH  it  appears  tu  the  Hatisfuctiou  of  the  court  that  the  infant 
has  no  father  or  mother,  or  that  both  reside  without  the  state 
or  cannot  be  found,  and  that  he  has  no  guardian  residing 
within  this  state,  in  which  case  the  court  may  dispense  with  ■ 
notice  or  require  notice  to  be  given  to  such  persons  and  in  such 
manner  as  the  court  thinks  proper. 

L.  1894.  ch.  264:  L.  1901,  ch.  374;  L.  1904,  ch.  110;  L.  1906,  ch.  89. 
Amraded  by  L.  1909,  eh.  65.  Also  partly  reitoalod  by  L.  1909.  ch.  28. 
See  Consolidated  Iawh.  tit.  General  Corporation  Law.  |  62.  See  note  68  of 
notes  of  Board  of  Statutory  OonsoUdation  at  end  of  code. 


I  2414.    [Am'd,  1896,  lfM>l,  1009.]     Order. 

If  the  court  to  which  the  petition  is  presented  is  satisfied 
thereby,  or  by  the  affidavit  and  certificate  presented  therewith, 
that  the  petition  is  true,  and  that  there  is  mo  reasonable  ob- 
jection to  the  change  of  name  proposed,  and  if  the  petition  be  to 
change  the  name  of  an  infant,  that  the  interests  of  the  infant 
will  be  substantially  promoted  by  the  change,  the  court  shall 
make  an  order  authorizing  the  petitioner  to  assume  the  name 
proposed  on  a  day  specified  therein,  not  less  thai  thirty  days 
after  the  entry  of  the  order.  The  order  shall  be  directed  to  be 
entered  and  the  papers  on  which  it  was  granted  to  be  filed 
within  ten  days  thereafter  in  the  clerk's  office  of  the  county  in 
which  the  petitioner  resides  if  he  be  an  individual,  or  in  the 
office  of  the  clerk  of  the  city  court  of  New  York  if  the  order  be 
made  by  that  court.  Such  order  shall  also  direct  the  publica- 
tion, within  ten  days  after  the  entry  thereof  of  a  copy  thereof 
in  a  designated  newspaper,  in  the  county  in  which  the  order  is 
directed  to  be  entered,  at  least  once. 

L.  1895,  ch.  946:  L.  1901,  ch.  374.  Amende*!  by  L.  1909,  ch.  65.  Also 
partly  repealed  by  L.  1909,  chs.  16  and  28.  See  Cx)n8olIdated  I^W8,  tits. 
County  Law,  {  161,  General  Corporation  Iaw,  {  63.  See  note  68  of  notes 
of  Board  of  Statutory  Consolidation   at  end  of  code. 


f  2416.   [Am*d,  lft04,  1009.1     IVhen  chanire  to  take  effect. 

If  the  order  shall  be  fully  complied  with,  and  within  forty 
days  after  the  making  of  the  order,  an  affidavit  of  the  publica- 
tion thereof  shall  be  filed  and  recorded  in  the  office  in  which  the 
order  is  entered,  and  in  each  office  in  which  certified  copies 
thereof  are  required  to  be  filed,  if  any,  the  petition<»r  shall,  on 
and  after  the  day  specified  for  that  purpose  in  the  order,  be 
known  by  the  name  which  is  thereby  authorized  to  be  assumed, 
and  by  no  other  name. 

L.  1894,  ch.  264.  Amended  by  L.  1909.  ch.  65.  Also  repealed  by  L. 
1909,  ch.  28.  See  Conmlldatefl  I^wh.  tit.  Oenoral  Corporation  Law,  S  64. 
See  note  68  of  notes  of  Board  of  Statutory  Consolidation  at  end  of  code. 
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I  2416.  fRopoaled  by  L.  1909,  eb.  28.  See  Consolidated  Laws, 
tit.  General  Corporation  Law,  §  65.] 

f  2417.  [Repealed  by  L.  1909,  chs.  23,  85  and  417.  See  Con- 
solidated Laws,  tits.  Executive  Law,  §  34,  Judiciary  Law,  §  254, 
County  Law,  §  101.] 

fi  241K.  [Apparently  dropped;  covered  by  section  2417;  also 
rei)ealed,  L.  1895,  eh.  WS.} 

ooo 
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TITUB  ZI. 
ProoeedingB  for  the  Toluntary  dlisolutloii  of  a  oorporation. 

8m.  2419.  When  a  majorltj  ot  director*,  etc.,  jdmj  petlttoo  for  dliaolattoBt 

2420.  Id. ;  when  they  ar«  equally  divided. 

2421.  Contenu  of  petition. 

2422.  AffldttTlt  to  be  annexed. 

2423.  Presentation  of  petition,  etc.    OidBT. 

2424.  Order  to  be  pablished. 

2425.  Id.;  to  be  aerTed  oa  creditors  and  stockboldni, 
2420.  HearinK. 

2427.  Id. ;  original  papera  may  be  used. 

2428.  Application  for  final  order. 
2420.  Final  order. 

2480.  Certain  aalea,  etc.,  wld. 

2431.  Certain  corporatlona  excepted  from  tSls  titlii 

24.31a.  CommlsHloTis  of  rocolver. 

2431b.  Final    accounting. 

IS  2410-2431  b.  [  Repenlo<l  by  L.  1009,  ch.  28.  See  Consoli- 
dnted  Laws.  tit.  General  Corporation  Law,  §{  170-182,  184-195, 
268  and  277.] 

601 


§  2432  SUPPLEMENTARY  PROC.         c.  17,  t.  12,  a.  1 

TIXLB  XTL 
Proeeedixigs  supplementary  to  an  exooutlen  against  property; 

▲rUde  ].  Proceedings  to    compel   an   examination  of  Um   Jndcment  debtor, 
and  of  his  debtor  or  baUee. 
2.  Tbe  recelTor. 

article:  first. 

Proceedings  to  compel  an  examinoHan  of  the  Judgment  debtor ^  and  of 
his  debtor  or  bailee. 

Sec.  34S2.  The  different  remedies  under  this  title. 

2488.  Nature  of  the  remedies.    ReTlew  of  orders. 

3434.  What  judge  may  entertain  tbe  proceedings. 

3480.  Order  to  examine  debtor  after  return  of  execution. 

3486.  Id.;  before  return  of  execution. 

2457.  Warrant  of  arrest  Instead  of  order. 

1488.  Id. ;  after  the  order  has  been  made. 

3488.  Warrant ;  bow  vaoated,  etc. 

3440.  Undertaking  may  be  required,  etc. 

3441.  Order  to  examine  person  having  property,  etc.,  of  judgment  debtor. 
3443.  Either  order  may  require  attendance  before  a  referee. 

3443.  Reference  may  be  ordered  at  any  time. 

3444.  Proceedings  upon  examination ;  adjournment. 

3445.  Referee  to  be  sworn. 

3446.  Order  permitting  person  indebted  to  pay  debt  to  sheriff. 

3447.  Order  requiring  delivwy  of  money  or  property  to  sheriff  or  reottrsr. 

3448.  Duty  of  the  sheriff. 

3448.  How  money  or  property  applied  to  pay  the  judgment. 
3400.  Balance  to  be  paid  or  delivered  to  judgment  debtor,  etc. 
3451.  Judge  may  enjoin  transfer,  eta,  of  property. 
34S3.  Mode  of  service  of  certain  orders. 

3453.  Service  of  a  warrant. 

3454.  How  proceedings  discontinued  or  dismiMOd. 

3455.  Costs  to  Judgment  creditor. 

3456.  Id.;  to  judgment  debtor,  etc. 

3457.  Disobedience  to  order ;  bow  punished. 

3456.  Upon  what  judgment*  and  to  what  county,  the  exeontloB  moft  hftv* 
Issued. 

3458.  In  what  county  judgment  debtor,  his  bailee,  etc.,  must  attend. 

3460.  Ko  person  excused  from  answerlog  on  the  ground  of  fraud. 

3461.  Proceedings  where  judgment  l»  against  joint  debtors. 

24G2.  Procofdings  commenced  before  one  judge  may  be  continued  before 

atiothor. 
2483.  What  property  cannot  be  reached* 

%  S48S.  [4m*d.  1896.]    Th«  different  rem«die«  nnd«r  thU  tltl*. 

This  title  provides  for  three  distinct  remedies,  as  follows: 

1.  An  order  made  or  a  warrant  issued  against  a  judgment  debtor^ 
ifter  return  of  an  execution. 

2.  An  order  made,  or  a  warrant  issued  against  a  judgment  debtor^ 
alter  the  issuing  and  before  the  return  of  an  execution. 

8.  An  order,  made  after  the  issuing,  and  either  before  or  after  the 
return,  of  an  execution,  against  the  person  who  has  property  of  the 
judgment  debtor,  or  is  indebted  to  him. 

The  proceedings  under  subdivision  third  of  this  section,  may  be 
pursued  either  alone  or  simultaneously  with  the  proceedings 
under  subdivision  first  or  subdivision  second.  The  party  to  whom 
costs  are  awarded  in  a  special  proceeding  shall  be  entitled  to 
the  same  remedies  under  this  title,  under  the  same  circumstances. 
n»  J»^T  ^8  may  be.  as  a  judgment  creditor.    And  for  the  purposfi 


c.  17,  t.  12,  a.  1        SUPPLEMENTARY   TROC.  §§2433-86 

vx  this  title,  the  party  to  whom  such  costs  are  awarded  shall  be 
deemed  a  judgment  creditor,  and  the  party  against  whom  they 
are  awarded  shall  be  deemed  a  judgment  debtor. 

li.  1896.  eb.  176.      In  effect    September  1.   1886.    See  Tax  L.,  S  250. 

I  2488.  Ifatuve  of  tbe  remedies.     Review  of  orders. 

Each  of  those  remedies  is  a  special  proceeding.  But  an  order, 
made  in  the  course  thereof,  can  be  reviewed  only  as  follows: 

1.  An  order,  made  by  a  judge,  out  of  court,  may  be  vacated  or 
modified  by  the  judge  who  made  it,  as  if  it  was  made  in  an  action; 
or  it,  or  the  order  of  the  judge  vacating  or  modifying  it,  may  be 
vacated  or  modified,  upon  motion,  by  the  court  out  of  which  the 
execution  was  iasued. 

2.  Where  the  execution  was  issued  out  of  a  county  court,  an 
appeal  from  an  order,  made  in  the  course  of  the  proceedings, 
may  be  taken  in  like  manner,  as  if  the  order  was  made  in  an 
action  brought  in  the  same  court. 

%  9484.  lAtik'd,  1895,  1807.]  What  Judge  may  entertain  the  pro- 
eeedmgH* 

Either  special  proceedings  may  be  instituted  before  a  judge 
of  the  court,  out  of  which,  or  the  county  judge,  the  special 
county  judge,  or  the  special  surrogate,  of  the  county  to  which  the 
execution  was  issued;  or  where  it  was  issued  to  the  city  and 
county  of  New  York,  from  a  court  other  than  the  city  court  of 
that  city,  before  a  justice  of  the  supreme  court  for  that  city  and 
county.  Where  the  execution  was  issued  out  of  a  court  other 
than  the  supreme  court,  and  it  is  shown  by  affidavit,  that  eav:h 
of  the  judges,  before,  whom  the  special  proceedings  might  be  in- 
stituted, as  prescribed  by  this  section,  is  absent  from  the  county, 
or,  for  any  reason,  unable  or  disqualified  to  act,  the  special  pro- 
ceedings may  be  instituted  before  a  justice  of  the  supreme  court 
Id  that  case,  if  he  does  not  reside  within  the  judicial  district 
embracing  the  county  to  which  the  execution  was  issued,  the 
order  made  or  warrants  issued  by  him  must  be  returnable  to  a 
jnstice  of  the  supreme  court,  residing  in  that  district,  or  the 
county  judge,  or  the  special  judge,  or  special  surrogate,  of  that  or 
an  adjoining  county,  as  directed  in  the  order  or  warrant.  Where 
the  judgment  upon  which  the  execution  was  issued  was  recovered 
in  a  district  court  of  the  city  of  New  York,  either  special  pro- 
ceeding shall  be  instituted  before  a  justice  of  the  city  court  of 
the  city  of  New  York. 
Co.  Proe..  1388.  am'd;  L.  1880.  oh.  M  i  L.  1807.  ob.  478.    In  effect  Mur  17. 1887. 

I  2436.  [Am'd,  1896.]  Order  to  examine  aetotor  ufter  re« 
tim  of  exeentlon* 

At  any  time  within  ten  years  after  the  return,  wholly  or  partly 
unsatisfied,  of  an  execution  against  property,  issued  upon  a  judg- 
ment, as  prescribed  in  section  2458  of  this  act,  or,  in  case  of  an 
order,  issued  in  the  same  manner  so  far  as  the  provisions  of 
said  section  can  be  applied  in  substance,  the  creditor  under  such 
judgment  or  order,  upon  proof  of  the  facts,  by  affidavit  or  other 
competent  written  evidence,  is  entitled  to  an  order,  requiring 
the  debtor  under  the  judgment  or  order,  to  attend  and  be  exam- 
ined concerning  his  property,  at  a  time  and  place  specified  'n  the 
order. 

Id.,  8  202;  L.  1896.  ch.  176.    In  effect  September  1.  1906.      8m  S  ^**9.  P«>t. 
I  2480.  Id.  I  before  return  of  exeentlon. 

At  any  time  after  the  issuing  of  an  exocution  against  property, 
as  prescribed  in  section  2458  of  this  act,  and  before  the  return 
thereof,  the  -fudgmeut  creditor,  upon  proof,  by  affidavit,  or  othW 
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competent  written  evidence,  that  the  judgment  debtor  has  prop- 
erty, which  he  unjustly  refuses  to  apply  towards  the  Batisfaction 
of  the  judgment,  is  entitled  to  an  order,  requiring  the  judgmeDt 
debtor  to  attend  and  be  examined  concerning  his  property,  at  a 
time  and  place  specified  in  the  order. 
Co.   Proc..   i  292.   subd.   2. 

I  2437.  'Warrant  of  arrest  instead  of  order. 

Upon  proof  entitling  a  judgment  creditor  to  an  order,  under 
either  of  the  last  two  sections;  and  also  proof,  by  alBSdavit,  to 
the  satisfaction  of  the  judge,  that  there  is  danger  that  the  jndg- 
ment  debtor  will  leave  the  State,  or  conceal  himself,  and  that 
there  is  reason  to  believe  that  he  has  property,  which  he  nn- 
justly  refuses  to  apply  to  the  payment  of  the  judgment;  the 
judge  may,  instead  of  making  an  order,  issue  a  warrant  under 
his  hand,  reciting  the  facts  and  requiring  the  sheriff  of  any  county, 
where  tne  judgment  debtor  may  be  found,  to  arrest  hioi,  and 
bring  him  before  the  same  judge,  or  before  another  judge,  it 
the  case  is  one  where  the  warrant  must  be  returnable  to  an- 
other judge. 
Id..  8  202.  BUbd.  4.  am'd. 

I  2488.  Id.  I  after  tlie  order  lias  been  niade. 

Where  the  facts,  specified  in  the  last  section,  are  made  to  ap- 
pear, as  therein  stated,  at  any  time  after  the  making  of  an  order. 
requiring  the  judgment  debtor  to  attend  and  be  examined,  ana 
before  the  close  of  his  examination,  the  judge  may  issue  a  war- 
rant, as  therein  prescribed;  and,  if  necessary,  may  direct  the 
adjournment,  or,  if  the  return  day  of  the  order  has  elapsed,  the 
continuance  of  the  proceedings  under  the  order,  until  after  the 
return  of  the  warrant,  and  his  decision  thereupon. 

I  28489.  'Warrant;  lio'vr  vacated,  etc. 

A  warrant,  issued  as  prescribed  in  the  last  two  sections,  may 
be  vacated  or  modified,  as  prescribed  in  section  2433  of  this  act* 
with  respect  to  an  order. 

§  8440.  Undertaking  may  1»e  rcanlred,  ete. 

Where  a  judgment  debtor  has  been  arrested  and  brought  be- 
fore a  judge,  by  virtue  of  a  warrant,  issued  as  prescribed  in  tliia 
article;  and  it  appears  to  the  satisfaction  of  the  judge,  from  his 
examination,  or  other  proof,  that  there  is  danger  that  he  will 
leave  the  State,  or  conceal  himself,  and  that  he  has  property, 
which  he  has  unjustly  refused  to  apply  to  the  satisfaction  of  the 
judgment;  the  judge  may  make  an  order,  requiring  him  to  give 
an  undertaking,  with  one  or  more  sureties,  in  a  sum  fixed  and 
within  a  time  specified  in  the  order,  to  the  effect,  that  he  will. 
from  time  to  time,  as  the  judge  directs,  attend  before  the  juds^, 
or  before  a  referee,  appointed  or  to  be  appointed  in  the  proceed- 
ings; and  that  he  will  not,  until  discharged  from  arrest  by  virtue 
of  the  warrant,  dispose  of  any  of  his  property,  which  is  not  ex- 
empted from  seizure  by  section  2463  of  this  act.  If  he  falls  to 
comply  with  the  order,  the  judge  must  forthwith,  by  warrant 
commit  him  to  prison,  there  to  remain  until  the  close  of  the 
examination,  or  the  giving  of  the  required  undertaking:  except 
that  the  judge  may  direct  the  sheriff  to  produce  him,  from  timi 
to  time,  as  required  in  the  course  of  the  proceedings. 

Go.  Proc.,  part  of  §  292.  subd.  4,  am'd. 
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S  2M41.  Order  to  eziunlne  person  liaTlac  propevtyy  «to«« 
•f  |«««iacst  debtor. 

Upon  proof,  by  affidavit,  or  other  competent  written  evidence, 
to  tbe  satisfaction  of  the  judge,  that  an  execution  against  prop- 
erty has  been  issued,  as  prescribed  in  section  2458  of  this  act, 
and  either  that  it  has  been  returned  wholly  or  partly  unsatis- 
fied, or  that  it  has  not  been  returned;  and  also  that  any  per- 
son or  corporation  has  personal  property  of  the  judgment  debtor, 
exceeding  ten  dollars  in  value,  or  is  indebted  to  him  in  a  sum 
exceeding  ten  dollars;  the  judgment  creditor  is  entitled  to  an  order, 
requiring  that  person  or  corporation  to  attend  and  be  examined 
concerning  the  debt,  or  other  property,  at  a  time  and  place  speci- 
fied in  the  order.  The  judge  may,  in  his  discretion,  require  no- 
tice of  the  subsequent  proceedings  to  be  given  to  the  judgment 
debtor,  in  sueh  a  manner  as  he  deems  just.  But  a  receiver  shall 
not  be  appointed  without  such  a  notice,  except  as  otherwise  pre- 
scribed in  article  second  of  this  title. 

Go.  Proc.,  S  294.    See  §  2458,  poet. 

I  2S44SL  Ettber  order  may  reqalre  attendance  before  n 
referee. 

An  order,  requiring  a  person  to  attend  and  be  examined,  made 
pursuant  to  any  provision  of  this  article,  must  require  him  so 
to  attend  and  be  examined,  either  before  the  judge  to  whom  th^ 
order  is  returnable,  or  before  a  referee  designated  therein. 
Where  the  examination  is  taken  before  a  referee,  he  must  cer- 
tify, to  the  judge  to  whom  the  «rder  is  returnable,  all  the  evi- 
dence and  the  other  proceedings  taken  before  him. 

Id..  S  2M. 

I  2443.  Reference  may  be  ordered  at  any  time* 

At  any  stage  of  tho  proceedings,  the  judge  to  whom  the  oitler 
is  returnable  may,  in  his  discretion,  make  an  order,  directing 
that  any  other  examination,  or  testimony,  be  taken  by,  or  that  a 
question  arising  I  o  referred  to,  r.  referee,  designated  in  the  order, 
where  a  question  is  so  referred,  tbe  referee  may  be  directed  to 
report  either  the  evidence  or  the  facts. 

Id.,   f  800. 

I  2444.  Pvoeeedlnss  npon  examlnntion  i  adjonrnment. 

Upon  an  examination  under  this  article,  each  answer  of  a 
party  or  witness  oxamineil  must  be  under  oath.  A  corporation 
must  attend  by,  and  answer  under  the  oath  of,  an  officer  thereof; 
and  the  judge  may,  in  his  discretion,  specify  the  officer.  Either 
party  may  be  examined  as  a  witness,  in  his  own  behalf,  and 
may  produce  and  examine  other  witnesses,  as  upon  the  trial  of 
an  action.  The  judge  or  referee  may  adjourn  any  proceedings, 
aader  this  article,  from  time  to  time,  as  he  thinks  proper. 

gnbstttnted  for  Co.  Proc.,  §f  202  and  296,  or  such  parte  thereof  as  relate  to 
exAKBlnatlone. 

S  2446.  Referee  to  be  ■worn. 

Unless  the  particj  expressly  waive  the  referee's  oath,  a  ref- 
eree, appointed  as  prescribed  in  this  article,  must,  before  enter- 
ing upon  an  examination,  or  taking  testimony,  subscribe  and  take 
an  oath,  that  he  will  faithfully  and  fairly  discharge  his  duty 
open  the  reference,  and  make  a  just  and  true  report,  according 
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to  the  best  of  his  understanding.    The  oath  may  be  administered 
by  an  officer  designated  in  section  842  of  this  act,  and  moat  be 
returned  to  the  judge,  with  the  report  or  testimony. 
See  f  1016.  ante. 

I  2446.  Order  permitting  person  Indebted  to  pay  debt  to 
sheriff. 

At  any  time  after  the  commencement  of  a  special  proceeding, 
authorized  by  this  article,  and  before  the  appointment  of  a  re- 
ceiver therein,  or  the  extension  of  a  receivership  thereto,  the 
judge,  by  whom  the  order  or  warrant  was  granted,  or  to  whom 
it  is  returnable,  may,  in  his  discretion,  upon  proof,  by  affidavit, 
to  his  satisfaction,  that  a  person  or  corporation  is  indebted  to  the 
judgment  debtor,  and  uaon  such  a  notice,  given  to  such  persons, 
as  he  deems  just,  or  without  notice,  make  an  order,  permitting 
the  person  or  corporation,  to  pay  to  a  sheriff,  designated  in  the 
order,  a  sum,  on  account  of  the  alleged  indebtedness,  not  exceed- 
ing the  sum  which  will  satisfy  the  execution.  A  payment  thus 
made  is,  to  the  extent  thereof,  a  discharge  of  the  indebtedness, 
except  as  against  a  transferee  from  the  judgment  debtor,  in 
good  faith  and  for  a  valuable  consideration,  of  whose  rights  the 
person  or  corporation  had  actual  or  constructive  notice,  when  the 
payment  was  made. 

Ck>.  Proc.,  §  293,  am'd. 

S  2447.  Order  regnlrlnar  delivery  of  Bftoney  or  property  to 
■Ifterlfl  or  receiver. 

Where  it  appears,  from  the  examination  or  testimony  taken  in 
a  special  proceeding  authorized  by  this  article,  that  the  judgment 
debtor  has,  in  his  possession  or  tinder  his  control,  money  or  other 
personal  property,  belonging  to  him;  or  that  one  or  more  articles 
of  personal  property,  capable  of  delivery,  his  right  to  the  posses- 
sion whereof  is  not  substantially  disputed,  are  in  the  possession 
or  under  the  control  of  another  person;  the  judge,  by  whom  the 
order  or  warrant  was  granted,  or  to  whom  it  is  returnable,  raay, 
in  his  discretion,  and  upon  such  a  notice,  given  to  such  persons, 
as  he  deems  just,  or  without  notice,  make  an  order,  aire<;ting 
the  judgment  debtor,  or  other  person,  immediately  to  pay  the 
money,  or  deliver  the  articles  of  personal  property,  to  a  sheriff, 
designated  in  the  order,  unless  a  receiver  has  been  appointed,  or 
a  receivership  has  been  extended  to  the  special  proceeding,  and 
in  that  case  to  the  receiver. 

Substituted  fdr  Co.  Proc..  f  207. 

§  2448.  Dnty  of  tbe  sberlff. 

If  the  sheriff,  to  whom  money  is  paid,  or  other  property  it  de* 
llvered,  pursuant  to  an  order  made  as  prescribed  in  either  of  the 
last  tw^o  sections,  does  not  then  hold  an  execution  tix>on  the 
judgment  against  the  property  of  the  judgment  debtor,  he  has 
the  same  rights  and  powers,  and  is  subject  to  the  same  dutioi 
and  liabilities,  with  respect  to  the  money  or  property,  ns  if  the 
money  had  been  collected,  or  the  property  had  been  levied  uik>b 
by  him,  by  virtue  of  such  an  execution;  except  as  otherwise  pre- 
scribed in  the  next  section. 

00.  P««..  i  2OT.  ^ 
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2449.  [Ain*dy  1892.]    How  money  or  property  applied  to 
pay   the   Jndgrineiit. 

After  a  receiver  has  »^eeu  appointed,  or  a  receivership  has  been 
<'Xtoii(Jed  to  the  special  proceeding,  the  judge  must,  by  or«K»r, 
direct  the  sheriff  to  pay  the  money  or  the  proceeds  of  the  prop- 
erty, deducting  his  fees,  to  the  receiver;  or,  if  the  case  so  re- 
quires, to  deliver  to  the  receiver  the  property  in  his  hands.  But 
if  it  appears,  to  the  satisfaction  of  the  judg<^,  that  an  order,  fA)- 
poiuting  a  receiver  or  extending  a  receivership,  is  not  necessary,  he 
may  by  an  order  reciting  that  fact,  direct  the  sheriff  to  apply  the 
money  so  paid,  or  the  proceeds  of  the  property  so  delivered,  upon 
an  execution  in  favor  of  the  judgment  creditor,  issued  either  be- 
fore or  after  the  payment  or  delivery  to  the  sheriff;  and  a  re- 
ceiver, appointed  pursuant  to  the  provisions  of  this  article,  may, 
on  leave  of  a  judge  having  power  to  appoint  such  receiver,  lease 
the  real  property  that  shall  come  into  his  possession  for  such  time 
as  shall  be  necessary  to  realize  moneys  sufficient  to  satisfy  the 
judgment,  with  interest  thereon  and  costs  of  the  special  pro- 
ceeding. 

Go.   Proc.,  SS  2(>7  and  208:  L.   1892,   ch.  292. 

I  24SO.  Balance  to  be  paid  or  delivered  to  Judgment  deb- 
tor, etc. 

Where  money  is  paid,  or  property  is  delivered,  as  prescribed  in 
the  last  four  sections,  and  afterwards  the  special  proceeding  is 
discontinued  or  dismissed;  or  the  judgment  is  satisfied,  without 
resorting  to  that  money  or  property;  or  a  balance  of  the  money, 
or  of  the  proceeds  of  the  property,  or  a  part  of  the  property, 
remains  in  the  sheriff's  or  the  receiver's  hands,  after  satisfying 
the  judgment,  and  the  costs  and  expenses  of  the  special  pro- 
ceeding; the  judge  must  make  an  order,  directing  the  sheriff  or 
receiver  to  pay  the  money,  or  deliver  the  property,  so  remaining 
in  his  hands,  to  the  judgment  debtor,  or  to  such  other  person  as 
appears  to  be  entitled  thereto,  upon  payment  of  his  fees  and  all 
other  sums  legally  chargeable  against  the  same. 

§  2451.  Jndore  may  enjoin  transfer,  etc.,  of  property. 

The  judge  by  whom  the  order  or  warrant  was  granted,  or  to 
whom  it  is  returnable,  may  make  an  injunction  order,  restrain- 
ing any  person  or  corporation,  whether  a  party  or  not  a  party  to 
the  special  proceeding,  from  making  or  suffering  any  transfer  or 
other  disposition  of,  or  interference  with,  the  property  of  the 
judgment  debtor,  or  the  property  or  debt,  concerning  which  any 
person  is  required  to  attend  and  be  examined  until  further  di- 
rection in  the  premises.  Such  an  injunction  order  may  be  made 
simultaneously  with  the  order  or  warrant,  by  which  the  special 
proceeding  is  instituted,  and  upon  the  same  papers;  or  after- 
wards, upon  an  affidavit,  showing  sufficient  grounds  therefor. 
The  judge  or  the  court  may,  as  a  condition  of  granting  an  appli- 
cation to  vacate  or  modify  the  injunction  order,  require  the 
applicant  to  give  security,  in  such  a  sum  and  in  such  a  manner 
as  justice  requires. 

Oo.  Proc.,  H  298  and  299.  am'd. 

f  2452.  Mode  of  nervice  of  cor  tain  orders. 

An  injunction  order,  or  an  order  requiring  a  person  to  attend 
and  be  examined,  made  as  prescribed  in  this  article,  must  be 
served  as  follows: 

0O7 
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1.  The  original  order,  under  the  hand  of  the  jadge  making  it, 
must  be  exhibited  to  the  person  to  be  served. 

2.  A  copy  thereof,  and  of  the  aifidavit  upon  which  it  was  mode, 
must  be  deliyered  to  him. 

Service  upon  a  corporation  is  sufficient  if  made  upon  an  afficer, 
to  whom  a  copy  of  a  summons  must  be  delivered,  where  a  sum- 
mons is  personally  served  upon  the  corporation;  unless  the  oiticer 
is  specially  designated  by  the  judge,  as  prescribed  in  section  2444 
of  tnis  act. 

Baaed  on  2  R.  8.  401,  9  44  (2  Bdm.  417). 

I  2458.  Service  of  a  ivarrant. 

The  sheriff,  when  he  arrests  a  judgment  debtor  by  virtue  of  a 
warrant,  issued  as  prescribed  in  this  article^  must  deliver  to  him 
a  copy  of  the  warrant,  and  of  the  affidavit  upon  which  it  was 
granted. 

f  2454.  Hovr  proceediniTtt  dlscontlnaed  op  dismissed* 

A  special  proceeding,  instituted  as  prescribed  in  this  article, 
may  be  discontinued  at  any  time,  upon  such  terms  as  justice 
requires,  by  an  order  of  the  judge,  made  upon  the  application 
of  the  judgment  creditor.  Where  the  judgment  creditor  unrea- 
sonably neglects  or  delays  to  proceed,  or  where  it  appears  that  his 
judgment  has  been  satisfied,  his  proceedings  may  be  dismissed, 
upon  like  terms,  by  a  like  order,  made  upon  the  application  of 
the  judgment  debtor,  or  of  the  plaintiff  in  a  judgment  creditor's 
action  against  the  debtor,  or  of  a  judgment  creditor  who  has 
instituted  either  of  the  special  proceedings  authorissed  by  this 
article.  Where  an  order  appointing  a  receiver,  or  extending  a 
receivership,  has  been  made,  in  the  course  of  the  special  pro- 
ceeding, notice  of  the  application  for  an  order  specined  in  this 
section,  must  be  given,  in  such  a  manner  as  the  judge  deems 
proper,  to  all  persons  interested  in  the  receivership,  as  far  as 
they  can  conveniently  be  ascertained. 

S  24G6.  Costs  to  Jvdflrment  creditor. 

The  judge  may  make  an  order  allowing  to  the  judgment  creditor 
a  fixed  sum,  as  costs,  consisting  of  his  witnesses'  fees  and  other 
disbursements,  and  of  a  sum,  in  addition  thereto,  not  exceeding 
thirty  dollars;  and  directing  the  payment  thereof  out  of  any 
money  which  has  come,  or  may  come,  to  the  hands  of  the 
receiver,  or  of  the  sheriff;  or,  within  a  time  specified  in  the 
order,  by  the  judgment  debtor,  or  other  person  against  whoitt 
the  special  proceeding  is  instituted. 

Co.  Proc,  9  301,  in  part,  am'd. 

I  2456.  Id.)  to  Jndffment  debtor,  etc. 

Where  the  judgment  debtor,  or  other  person  against  whom  the 
special  proceeding  is  instituted,  has  been  examined  and  property, 
applicable  to  the  payment  of  the  judgment,  has  not  been  discov- 
ered in  the  course  of  the  special  proceeding,  the  judge  may 
make  an  order,  allowing  him  a  like  sum  as  costs;  and  directinK 
the  payment  thereof,  within  a  time  specified  in  the  order,  by 
the  judgment  creditor:  or,  except  where  it  is  allowed  to  the 
judgment  debtor,  out  of  any  money  which  has  come,  or  may 
come,  to  the  hands  of  the  receiver  or  of  the  sheriff. 

Id.,  i  801.  in  part,  am'd. 
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i  2457.  DiBobeaience  to  order)  how  pvnlitlied. 

A  person  who  refuses,  or  without  sufficient  excuse  neglects, 
to  obey  an  order  of  a  judge  or  referee,  made  pursuant  to  the 
last  two  sections,  or  to  any  other  provision  of  this  article*  and 
duly  served  upon  him,  or  an  oral  direction,  given  directly  to 
him  by  a  judge  or  referee,  in  the  course  of  the  special  proceeding; 
or  to  attend  before  a  judge  or  referee,  according  to  the  command 
of  a  subpoena,  duly  served  upon  him;  may  be  punished  by  the 
judge  or  by  the  court  out  of  which  the  execution  was  issued, 
as  for  a  contempt. 

Go.   Proc.,  f  302.     Bee  I  2286w 

S  8468.  [ABi»d,  1881,  1897.]  Upon  wluit  Jndtfaiemt  «nd  to 
"wluit  eovnty    the  execvtton  Bivitt  Iuito  ls«iied. 

In  order  to  entitle  a  judgment-creditor  to  maintain  cither  of  the 
special  proceedings  authorized  by  this  article,  the  judgment  must 
have  been  rendered  upon  the  judgment  debtor's  appearance  or  per- 
sonal service  of  the  summons  upon  him,  for  a  sum  not  less  than 
twenty-five  dollars  or  substituted  service  of  the  summons  upon 
him  in  accordance  with  section  four  hundred  and  thirty-six  of  the 
code  of  civil  procedure;  and  the  execution  must  have  been  issued 
out  of  a  court  of  record;  and  either: 

1.  To  the  sheriff  of  the  county  where  the  judgment  debtor  has, 
at  the  time  of  the  commencement  of  the  special  proceedings,  a 
place  for  the  regular  transaction  of  business  in  person;  or, 

2.  If  the  judgment  debtor  is  then  a  resident  of  the  state,  to  the 
sheriff  of  the  county  where  he  resides;  or, 

3.  If  he  is  not  then  n  resident  of  the  state,  to  the  sheriff  of  the 
county  where  the  judgment-roll  is  filed  unless  the  execution  was 
issued  out  of  a  court  other  than  that  in  which  the  judgment  was 
rendered,  and,  in  that  case,  to  the  sheriff  of  the  county  where  the 
transcript  of  the  judgment  is  tied. 

Id.,  part  of  1292,  am'd;  L.  1887,  ch.  18».    In  effect  Sept.  1,  UVT. 

f  S4B9.  In  wliat  covntr  Jiid«meiit  delbtop»  Ihls  bailee,  ete., 
miist   attend. 

If  the  judgment  debtor,  or  other  person,  required  to  attend 
and  be  examined,  as  prescribed  in  this  article,  or  the  officer  of 
a  corporation,  required  to  attend  in  its  behalf,  is,  at  the  time  of 
the  service  of  the  order  upon  him,  a  resident  of  the  State,  or 
then  has  an  office  within  the  State,  for  the  regular  transaction 
of  business,  in  person,  he  cannot  be  compellsd  to  attend,  pursuant 
to  the  order,  or  to  any  adjournment,  at  a  place  without  the 
county  wherein  his  residence  or  place  of  business  is  situated. 

Id.,  i  292. 
.  f  2460.  [Am>d,  1881.]    No  person  exensed  from  nnswerlns 
•n  tlie  ffronnd  of  frand. 

A  party  or  a  witness,  examined  in  a  special  proceeding,  au- 
thorized by  this  article,  is  not  excused  from  answering  a  ques- 
tion, on  the  ground  that  his  examination  will  tend  to  convict  him 
of  the  commission  of  a  fraud:  or  to  prove  that  he  has  been  a 
party  or  privy  to,  or  knowing  of,  a  conveyance,  assignment, 
transfer,  or  other  disposition  of  property  for  any  purpose:  or  that 
ho  or  another  person  claims  to  be  entitled,  as  against  the  judg- 
ment creditor,  or  a  receiver  appointed  or  to  be  appointed  in  the 
Fnecial  proceeding,  to  hold  property,  derived  from  or  through  the 
judgment  debtor,  or  to  be  discharged  from  the  payment  of  a 
debt  which  was  due  to  the  judgment  debtor,  or  to  a  person  in 
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his  behalf.    But  an  answer  cannot  be  used,  as  evidence  againat 
the    person    so    answering    in  a  criminal    action   or  eriminal 
proceeding. 
Oo.  Pioc.,  I  »a,  am'd. 

I  2461.  (Am*d,  1900.]  Proceedlnars  wlicve  Judffmeiit  fla 
airalnitt  Joint  debtors. 

Where  the  execution  was  issued  as  prescribed  in  section  nine- 
teen hundred  and  thirty-four  or  section  nineteen  hundred  and 
forty-one  of  this  act,  a  debt  due  to,  or  other  personal  property 
owned  by,  one  or  more  of  the  defendants  not  summoned,  jointly 
with  the  defendants  summoned,  or  with  any  of  them,  may  be 
reached  by  a  special  proceeding,  instituted  as  prescribed  in  this 
article,  and  founded  upon  the  judgment. 

Id.,  f  294,  am*d.  8e«  f  1871.  ante.  L.  1900.  ch.  217.  1a  effect  Sept.  1, 
1900. 

I  24eak  Prooe«diiivs  commenced  before  one  Jndare  mny  1»e 
oontlttved  before  anotber. 

Sections  26,  52,  and  279  of  this  act  apply  to  a  special  proceed- 
ing, institutea  as  prescribed  in  this  article;  and  the  judge  before 
whom  it  is  continued,  as  prescribed  in  either  of  those  sections, 
is  deemed  to  be  the  judge  to  whom  an  order  or  warrant  la 
returnable,  for  the  purpose  of  any  proTision  of  this  or  the  next 
article. 

I  2468.  [Am*d,  1886,  1908.]  "Wbat  property  cannot  be 
rencbed. 

This  article  does  not  authorize  the  seizure  of,  or  other  inter- 
ference with,  any  property  which  is  expressly  exempt  by  law 
from  levy  and  sale  by  virtue  of  an  execution;  or  any  money, 
thing  in  action  or  other  property  held  in  trust  for  a  judgment 
debtor,  where  the  trvist  has  been  created  by,  or  the  fund  so  held 
in  trust  has  proceeded  from,  a  person  other  than  the  judgment 
debtor;  or  the  earuings  of  the  judgment  debtor  for  his  personal 
services  rendered  within  sixty  days  next  before  the  institution 
of  the  special  proceeding;  when  it  is  made  to  appear  by  his  oath 
or  otherwise,  that  those  earnings  are  necessary  for  the  use  of  a 
family,  wholly  or  partly  supported  by  his  labor. 

L.  18S6.  cb.  20.  Am'd  by  L.  1908,  ch.  278.  In  effect  Sept.  1,  1906.  Set 
I  1812;  Tax  L.,  f  209. 
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ARTICIiB  SBCOND. 

The  receiver. 

0ae.  2464.  When  and  bow  recelTor  ma/  b«  appointed. 
24tt.  Notice  to  other  creditors. 

2466.  Only  one   receirer  to  be  appointed.    Former  recelt^rthlp  w^  b6 

extended. 

2467.  Order  to  be  filed  and  recorded. 

2468.  When  property  Is  Tested   In  recelTer. 

2469.  How  recelTor's  title  to  personal  property  extended  by  relatlM. 

2470.  County  clerk  to  record  orders,  etc.;  penalty  for  ne^^ect. 

2471.  BeceiTOr  to  be  eabject  to  oontrol  of  ceort. 

I  2464.  When  and  liow  reeeiwer  naty  Ibe  api^ointed. 

At  any  time  after  making  an  order,  reqairing  the  judgment 
debtor,  or  any  other  person,  to  attend  and  be  examined,  or  isauing 
a  warrant,  as  prescrit^ed  in  article  first  of  tMs  title,  the  judge 
to  whom  the  order  or  warrant  is  returnable  may  make  an  order, 
appointing  a  receiver  of  the  propwty  of  the  judgment  debtor. 
At  least  two  days'  notice  of  the  application  for  the  order  appoint- 
ing a  receiver,  must  be  given  personally  to  the  judgment  debtor, 
unless  the  judge  is  satisfied  that  he  cannot,  with  reasonable  dili- 
gence, be  found  within  the  State;  in  which  case,  the  order  must 
recite  that  fact,  and  may  dispense  with  notice,  or  may  direct 
notice  to  be  given  in  any  manner  which  the  judge  thinks  proper* 
But  where  the  order  to  attend  and  be  examined,  or  the  warrant, 
has  been  served  upon  the  judgment  debtor,  a  receiver  may  be 
appointed  upon  the  return  day  thereof,  or  at  the  dose  of  the 
examination,  without  further  notice  to  him. 

Co.  Proc.,  I  208. 

f  2466.  Ifotlee  to  otiier  evedltors. 

The  judge  must  ascertain,  if  practicable,  by  the  oath  ef  tlie 
judgment  debtor,  or  otherwise,  whether  an  action,  specified  la 
article  first  of  title  fourth  of  chapter  fifteenth  of  this  act,  or  a 
special  proceeding  instituted  as  prescribed  in  article  first  of  this 
title,  is  pending  against  the  judgment  debtor.  If  either  is  pending, 
and  a  receiver  has  not  been  appointed  therein,  notice  of  the 
application  for  the  appointment  of  a  receiver,  and  of  all  the  sub- 
sequent proceedings  respecting  the  receiversnip,  must  be  given, 
in  such  a  manner  as  the  judge  directs,  to  the  judgment  creditor 
prosecuting  it. 

Id.,  part  of  I  296. 

I  9466.  Only  <Mie  vecel-rev  io  be  appointed.  Fovmer  re« 
oelvcmlilp  Bftflty  be  extended. 

Only  one  receiver  of  the  property  of  a  judgment  debtor  shall 
be  appointed.  Where  a  receiver  thereof  has  already  been  ap- 
pointed, the  judge,  instead  of  making  the  order  prescribed  in  the 
last  section  but  one,  must  make  an  order,  extenoing  the  receiver- 
ship to  the  special  proceeding  before  him.  Such  an  order  gives 
to  the  judgment  creditor  the  same  rights  as  If  a  receiver  waa 
then  appointed  upon  his  application;  including  the  right  to  apply 
to  the  court  to  control,  direct,  or  remove  the  receiver,  or  to  sub- 
ordinate the  proceedings  in  or  by  which  the  receiver 
appointed,  to  those  taken  under  his  judgment 

U.,  part  of  8  288.    See  Rules  84  and  Si. 
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S  8467.  Order  to  be  filed  «nd  recorded. 

An  order  appointing  a  receiver,  or  extending  a  receiyership, 
must  be  filed  in  the  office  of  the  clerk  of  the  county,  wherein 
the  judgment-roll  in  the  action  is  filed;  or,  if  the  special  pro- 
ceeding is  founded  upon  an  execution  isfiued  out  of  a  courts 
other  than  that  in  which  the  judgment  was  rendered,  in  the 
office  of  the  clerk  of  the  county,  wherein  the  transcript  of  the 
judgment  is  filed. 

Co.  Proc.,   part  of  |  288. 

S  8468.  'Wben  property  is  xosted  in  receiver. 

The  property  of  the  judgment  debtor  is  vested  in  a  receiver, 
who  has  duly  qualified,  from  the  time  of  filing  the  order  appoint- 
ing him,  or  extending  his  receivership,  as  the  case  may  be; 
subject  to  the  following  exceptions: 

1.  Real  property  is  vested  in  the  receiver,  only  from  the  time 
when  the  order,  or  a  certified  copy  thereof,  as  the  case  may  be, 
is  filed  with  the  clerk  of  the  county  where  it  is  situated. 

.2.  Where  the  judgment  debtor,  at  the  time  when  the  order 
is  filed,  resides  in  another  county  of  the  State,  his  personal  prop- 
erty is  vested  in  the  receiver  only  from  the  time  when  a  copy 
of  the  order,  certified  by  the  clerk  in  whose  office  it  is  recorded, 
is  filed  with  the  clerk  of  the  county  where  he  resides. 

U.,   I  296. 

I  8460.  How  reoeiTcr's  title  to  person*!  property  ex« 
tended  by  relntion. 

Wher^  the  receiver's  title  to  personal  property  has  become 
vested,  as  prescribed  in  the  last  section,  it  also  extends  back 
by  relation,  for  the  benefit  of  the  judgment  creditor  in  whose 
behalf  the  special  proeeeding  was  instituted  as  follows: 

1.  Where  an  order,  requiring  the  judgment  debtor  to  attend 
and  be  examined,  or  a  warrant,  requiring  the  sheriff  to  arrest 
him  and  bring  him  before  the  judge,  has  been  served,  before  the 
appointment  of  the  receiver,  or  the  extension  of  the  receivership, 
the  receiver's  title  extends  back,  so  as  to  include  the  personal 
property  of  the  judgment  debtor,  at  the  time  of  the  service  of 
the  order  or  warrant. 

2.  Where  an  order  or  warrant  has  not  been  served,  as  specified 
in  the  foregoing  subdivision,  but  an  order  has  been  made,  requir- 
ing a  person  to  attend  and  be  examined,  concerning  property 
belonging,  or  a  debt  due,  to  the  judgment  debtor,  the  receiver's 
title  extends  to  the  personal  property  belonging  to  the  judgment 
debtor,  which  was  m  the  hands,  or  under  the  control,  of  the 
person  or  corporation  thus  required  to  attend,  at  the  time  of  the 
service  of  the  order;  and  to  a  debt  then  due  to  him  from  that 
person  or  corporation. 

3.  In  every  other  case  where  notice  of  the  application  for  the 
appointment  of  the  receiver  was  given  to  the  judgment  debtor, 
the  receiver's  title  extends  to  the  personal  property  of  the  judg- 
ment debtor,  at  the  time  when  the  notice  was  served,  either 
personally  or  by  complying  with  the  requirements  of  an  order, 
prescribing  a  substitute  for  personal  service. 

4.  Where  the  esse  is  within  two  or  more  of  the  foregoing  sub- 
divisions of  this  section,  the  rule  most  favorable  to  the  judgment 
creditor  must  be  adopted. 

5.  [Added,  1802.]  No  person  shall  be  appointed  a  receiver  in 
this  state  who  is  not  a  resident  thereof,  nor  shall  any  person 

612 


c.  17, 1. 12.  a.  3        SUPPLEMENTARY  PROO.  gg  3470-71 

continue  to  act  as  receirer  after  he  ceases  to  be  a  resident  thereof, 
and  the  judgment  creditor  may  apply  to  the  court  or  judge  that 
appointed  such  receiver,  within  thirty  days  after  said  receiver 
ceases  to  be  a  resident  of  this  State,  for  the  apiK>intment  of  anothez 
person  in  his  place,  upon  such  notice  to  the  persons  interested 
as  the  court  or  judge  may  direct. 

But  this  section  does  not  affect  the  title  of  a  purchaser  in  good 
faith,  without  notice,  and  for  a  valuable  consideration;  or  the 
payment  of  a  debt  in  good  faith,  and  without  notice. 

I  3470.  CoirntT  elerlc  to  record  orders,  et«.|  i^eiutltr  for 
nesleot. 

Each  county  clerk  must  keep  in  his  oflSce  a  book,  indexed  to 
the  names  of  the  judgment  debtors,  styled  "  book  of  orders  ap- 
pointing receivers  of  judgment  debtors".  A  county  clerk,  in  whose 
o'ffice  an  order  or  a  certified  copy  of  an  oraer  is  tiled,  as  pre- 
scribed in  section  2467  or  section  2468  of  this  acL  must  imme- 
diately note  thereupon  the  time  of  filing  it,  ana,  as  soon  as 
practicable,  must  record  it,  in  the  book  so  kept  by  him.  He 
must  also,  upon  request,  furnish  forthwith  to  any  party  or  per- 
son interested,  one  or  more  certified  copies  thereof.  For  each 
omission  to  comply  with  any  provision  of  this  section,  a  county 
clerk  forfeits,  to  the  party  aggrieved,  two  hundred  and  fifty  dol- 
lars, in  addition  to  all  damages  sustained  by  reason  of  the 
omission. 

Oo.  Proc..  I  208.    8e«  H  1247  and  1248,  ante. 

f  2471.  ReeelTer  to  be  snbjeet  to  control  of  covrt. 

A  receiver,  appointed  as  prescribed  in  this  article,  is  subject  td 
the  direction  and  control  of  the  court  out  of  which  the  execution; 
was  issued.  Where  an  order  has  been  made,  extending  a  receiver- 
ship to  a  special  proceedinsr  founded  upon  a  subsequent  judg- 
ment, the  control  over,  and  direction  of.  the  receiver,  with  respect 
to  that  judgment,  remain  in  the  court  to  whose  cont?^  and  direc- 
ti<m  he  was  originally  subject. 
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TITUS  TCTTT. 

Prooeedings  to  compel  the   delivery    of  booka  to  a  puUio 

officer. 

S««.  2471a«  DeUvery  of  books  and  papers,  how  enforced. 

I  22471a.    [Repealed    by    L.    1900,    ch.    51.      See   Consolidated 
Laws,  tit.  Public  Officers  Law,  §  80.] 

614 


c.  18,t.l,a,l     SURROGATES'  COURTa         %^4ff» 

CHAPTER  ZVIIL 
Surrogates'  Courts,  and  Proceedings  Therein. 

TRLB  L-OnaBltttlo«,  ^wlidletlAm,  uA  Powwn  of  tk«  Gout.  ftmttoOf 
Poweis,  a«4  msobllltlos  of  t\%  8«iTO(oto,  M<  tie  Motft 
of  the  Coart.    HlteelUsooai  ProTlftoao. 

TRIiB  II.—  PrOTlilomi  BeUtUff  GeaorAlly  to  the  Proeeedlngi  !■  STWftoiP 
Goutiy  ui4  to  Appeali  ftrom  tkooo  Covrtt. 

nrUi  in.— 0roBtl»t  Mi  Borohlav  Probate,  Iiottort  TiotMioatwy,  tmi 
Iiottecs  of  AaMlaUtrol&o*.   f  orolvA  WUlf  i  AmtilUrj  CUtm, 

TITLB  IT.—  Proeeeiian  hi  or  af  alaal  aa  fcoeator  er  Aiailmlatraloiv  TomI»> 
Imff  the  AiMlBlatratloA  aai  SotUoMeatof  the  laltttOb 

TITLl  T^  Dlipoiltlea  of  the  I»eee4eat*s  Heal  Property,  for  the  Par«oftt  of 
9ehto  aai  Paaeral  Ixpeaooi.    DUtrlhatbrn  of  the  PiMoote. 

nTLK  TI.—  ProTliiemi  Bolatlaf  to  a  ToitaMoatarj  Traftoe. 

nXU  TIL— PrOTlaloBi  Belatiaf  to  a  Aaardlas. 

TITLB  X. 

OrgaalMitioii,  Juriidietion,  and  powers  of  the  ceurt.  ZhitlMy 
powers,  and  disabilities  of  the  surrogate,  and  the  officers 
of  the  court.    Hiscellaneoos  proTisiens. 

Article  1.  JorledlctloB  of  the  court,    and   aathodtj  of  the  aaioisate. 

2.  Qeneral   datlei  mod   dlMbUltlef  of   the   eorrogmte,    or  temporary 

Borrocate. 
t.  Glerha;  ■tenesrapben;  mleceBaneoiia  provlaloBa. 

AHTICIiB  FimST. 

JuriacUetUm  of  ^e  courf ,  and  auihorUy  of  the  Mrrogoia 

See.  S47S.  General  Inrladictlen  of  ■nrrogate'a   court. 

2419.  Premtmptlon  ef  Juriidictlon.  4 

2474.  Jnrledletlon  not  loot   by  defect   In   record. 
247B.  Effect  of  ezerclae  of  jwrladlctten. 

2476.  BxcloBlTe  Jnrledletlon. 

2477.  Ooncvrrent  Juriadlctlon   of   two  or  more  murrofatea. 

2478.  Jortadlctlon,   how   affected   by  locality  of  debts. 
247P.  Jnrledletlon  In  new  or  altered  county. 

2480.  Id.;   tranafer  of  proceedings  to  proper  county. 

2481.  Incidental  powera  of  the  anrrogate. 

2482.  ApplicatiOB  ef  chapter;  oonflrmatlon  of  prevloua  acta. 

I  S479.  General  Jwladlctton  of  anrrosTMe's  oovrf. 

Bach  anrrogate  must  hold,  within  buy  county,  a  court,  whiob 
haa,  in  addition  to  the  powera  conferred  upon  it,  or  upon  the 
8iuT<£ate,  by  special  proTiaion  of  law,  juriBdiction,  aa  followg: 

1.  To  take  the  proof  of  wills;  to  admit  wills  to  probate;  to  re- 
Toke  the  probate  thereof;  and  to  take  and  revoke  probate  ef 
heirship. 

2.  To  grant  and  reroke  letters  testamentary  and  letters  of  ad- 
ministration, and  to  appoint  a  successor  in  place  of  a  penon 
whose  letters  have  been  reyoked. 

8.  To  direct  and  control  the  conduct,  and  settle  the  accosnts^ 
of  executors,  administrators,  and  testamentary  trustees;  to  re- 
moTe  testamentary  trustees,  and  to  appoint  a  successor  In  place 
ef  a  testamentary  trustee  so  removed. 
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4.  To  enforce  the  payment  of  debts  and  legacies;  the  distribu- 
tion of  the  estates  of  decedents;  and  the  payment  or  delivery,  by 
executors,  administrators,  and  testamentary  trustees,  of  money 
or  other  property  in  their  possession,  belonging  to  the  estate. 

5.  To  direct  the  disposition  of  real  property,  and  interests  in 
real  property,  of  decedents,  for  the  payment  of  their  debts  and 
funeral  expenses,  and  the  disposition  of  the  proceeds  thereof. 

6.  To  administer  justice,  in  all  matters  relating  to  the  affairs 
of  decedents,  according  to  the  provisions  of  the  statutes  relating 
thereto. 

7.  To  appoint  and  remove  guardians  for  infants;  to  compel  the 
payment  and  delivery  by  them  of  money  or  other  property  be- 
longing to  their  wards;  and,  in  the  cases  specially  prescribed  by 

law,  to  direct  and  control  their  conduct,  and  settle  their  accounts. 

8.  [Added,  1903.]  To  settle  the  accounts  of  a  father,  mother 
or  other  relative  having  the  rights,  powers  and  duties  of  a 
guardian  in  socage,  and  to  compel  the  payment  and  delivery  of 
money  or  other  property  belonging  to  the  ward. 

[New.]   L.  1908.  oh.  407.   In  effect  Sept.  1. 1908. 

This  jurisdiction  must  be  exercised  in  the  cases,  and  in  the 
manner,  prescribed  by  statute. 

2  K.  ft.  230,  §  1  02  Edm.  229);  also  L.  1874,  ch.  267  (9  Bdm.  884). 
» 

I  2473.  Presninptloii  of  Jarlsdictlon* 

Where  the  jurisdiction  of  a  surrogate's  court  to  make,  in  a 
case  specified  in  the  last  section,  a  decree  or  other  determination, 
is  drawn  in  question  collaterally,  and  the  necessary  parties  were 
duly  cited  or  appeared,  the  jurisdiction  is  presumptively,  and.  in 
the  absence  of  fraud  or  collusion,  conclusively,  established,  by 
an  allegation  of  the  jurisdictional  facts,  contained  in  a  written 
petition  or  answer,  duly  verified,  used  in  the  surrogate's  court. 
The  fact  that  the  parties  wer^  duly  cited  is  presumptively  proved, 
by  a  recital  to  that  effect  in  the  decree. 

L.  1870,^  ch.  858.  {  1. 

I  2474.  Jnrisdtotloii  not  lost  Iby  defect  in  record. 

The  surrogate's  court  obtains  jurisdiction  in  every  case  by  the 
existence  of  the  jurisdictional  facts  prescribed  by  statute,  and 
by  the  citation  or  appearance  of  the  necessary  parties.  An  ob- 
jection to  a  decree  or  other  determination,  founded  upon  an 
omission  therein,  or  in  the  papers  upon  which  it  was  founded, 
of  the  recital  or  proof  of  any  fact  necessary  to  jurisdiction,  which 
actually  existed,  or  the  failure  to  take  any  intermediate  pro- 
ceeding, required  by  law  to  be  taken,  is  available  only  upon 
appeal.  But,  for  the  better  protection  of  any  party,  or  other 
person  interested,  the  surrogate's  court  may.  in  its  discretion, 
allow  such  a  defect  to  be  supplied  by  amendment 

L.  1889.  ch.  200,  S  1  (7  Bdm.  433);  L.  1870,  ch.  369,  f  1,  ud  L.  1872,  ch.  ftt 
(9  Bdm.  827). 
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1  247B.  Effect  of  exercise  of  Jnriadictlott. 

Jarifldiction,  once  duly  exercised  over  any  matter,  by  a  snrro- 
sate's  court,  excludes  the  subsequent  exercise  of  jurisdiction  by 
another  surrogate's  court,  over  the  same  matter,  and  all  its  inci- 
dents, except  as  otherwise  specially  prescribed  by  law.  Where 
a  guardian  has  been  duly  appointed  by,  or  letters  testamentary 
or  of  administration  have  been  duly  issued  from,  or  any  other 
special  proceeding  has  been  duly  commenced  in,  a  surrogate's 
court  having  jurisdiction,  all  further  proceedings,  to  be  taken  in 
a  surrogate's  court,  with  respect  to  the  same  estate  or  matter, 
must  be  taken  in  the  same  court. 

2  B.  S.  222.  I  12  d  Bdm.  232);  2  B.  8.  61,  S  28  (2  Bdm.  61);  2  B.  S.  117, 
134  (2  Edm.  121).  ' 

I  247«.  ExclnsiTe  Jvrfsdictlom. 

The  surrogate's  court  of  each  county  has  jurisdiction,  exclusive 
of  every  other  surrogate's  court,  to  take  the  proof  of  a  will,  and 
to  grant  letters  testamentary  thereupon,  or  to  grant  letters  of 
administration,  as  the  case  requires,  in  either  of  the  following 
cases: 

1.  Where  the  decedent  was,  at  the  time  of  his  death,  a  resident 
of  that  county,  whether  his  death  happened  there  or  elsewhere. 

2.  Where  the  decedent,  not  being  a  resident  of  the  State,  died 
writhin  that  county,  leaving  personal  property  within  the  State, 
or  leaving  personal  property  which  has,  since  his  death,  come 
into  the  State,  and  remains  unadministered. 

3.  Where  the  decedent,  not  being  a  resident  of  the  State,  died 
without  the  State,  leaving  personal  property  wuthin  that  county, 
and  no  other;  or  leaving  personal  property  which  has,  since  his 
death,  come  into  that  county,  and  no  other,  and  remains  unad- 
ministered. 

4.  Where  the  decedent  was  not,  at  the  time  of  his  death,  a 
resident  of  the  State,  and  a  petition  for  probate  of  his  will,  or 
for  a  grant  of  letters  of  administration,  under  subdivision  second 
or  third  of  this  section,  has  not  been  filed  in  any  surrogate's 
court;  but  real  property  of  the  decedent,  to  which  the  will  relates, 
or  which  is  subject  to  disposition  under  title  fifth  of  this  chapter, 
is  situated  within  that  county,  and  no  other. 

2  B.  S.  73.  8  23  (2  Edm.  75);  L.  1837,  ch.  460.  |  1  (4  Edm.  486).    See  f  2503. 

I  2477.  Concurrent  Inrfsdietlon  of  two  or  more  anrro- 
sntea. 

Where  personal  property  of  the  decedent  is  within,  or  comes 
into  two  or  more  counties,  under  the  circumstances  specified  in 
subdivision  third  of  the  last  section;  or  real  property  of  the  dece- 
dent is  situated  in  two  or  more  counties,  under  the  circumstances 
specified  in  subdivision  fourth  of  the  last  section;  the  surrogate's 
courts  of  those  counties  have  concurrent  jurisdiction,  exclusive 
of  every  other  surrogate's  court,  to  take  the  proof  of  the  will 
and  grant  letters  testamentary  thereupon,  or  to  grant  letters  of 
administration,  as  the  case  requires.  But  where  a  petition  for 
probate  of  a  will,  or  for  letters  of  administration,  has  been  duly 
filed  in  either  of  the  courts  so  possessing  concurrent  jurisdiction, 
the  jurisdiction  of  that  court  excludes  that  of  the  other* 

Id.,  9  24,  am'd. 

«1T 
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I  2478.  Jnrlsdlctioii,  ho'vr  affected  by  locality  of  debts. 

For  the  purpose  of  conferring  jarisdiction  npoQ  a  sarrogate's 
court,  a  debt,  owing  to  a  decedent  by  a  resident  of  the  State,  is 
regarded  as  personal  property,  situated  within  the  county  where 
the  debtor,  or  either  of  two  or  more  joint  debtors,  resides;  and 
a  debt,  owing  to  him  by  a  domestic  corporation,  is  regarded  as 
personal  property,  situated  within  the  county  where  the  principal 
office  of  the  corporation  is  situated.  But  the  foregoing  proTision 
does  not  apply  to  a  debt  evidenced  by  a  bond,  promissory  note, 
or  other  instrument  for  the  payment  of  money  only,  in  terms 
negotiable,  or  payable  to  the  bearer  or  holder.  Such  a  debt, 
whether  the  debtor  is  a  resident  or  a  non-resident  of  the  State, 
or  a  foreign  or  a  domestic  government.  State,  county,  public 
officer,  association,  or  corporation,  is,  for  the  purpose  of  so  con- 
ferring jurisdiction,  regarded  as  personal  property,  at  the  place 
where  the  bond,  note,  or  other  instrument  is,  either  within  or 
without  the  State. 

f  2470.  [Am*d,  1888.]  Jarisdiction  In  new  or  altered 
coanty. 

Where  a  new  county  has  been  heretofore,  or  Is  hereafter 
erected,  or  territory  has  been  heretofore,  or  is  hereafter  trans- 
ferred from  one  county  to  another,  the  jurisdiction  of  the  surro- 
gate's court  of  each  of  the  counties  affected  thereby,  to  take  the 
proof  of  a  will,  or  to  grant  letters,  depends  upon  the  locality, 
when  the  petition  is  presented,  of  the  place,  where  the  property 
of  the  decedent  is  situated,  or  where  the  event  occurred,  as  the 
case  may  be,  which  deteimines  jurisdiction.  If,  before  the  erec- 
tion of  the  new  county,  or  the  transfer  of  the  territory,  letters 
have  been  granted,  upon  the  ground  that  the  decedent  died  or 
resided  within  the  county,  the  surrogate's  court  from  which  they 
were  issued,  has  exclusive  jurisdiction  of  the  estate,  and  of  all 
matters  incidental  thereto;  and  if  the  place  where  the  decedent 
died  or  resided  is  embraced  within  anothor  county,  certified  copies 
of  any  papers  or  proceedings,  filed,  entered,  or  recorded  in  the 
surrogate's  court  thereof,  must  be  furnished,  on  the  payment  of 
the  fees  therefor,  by  the  proper  officer,  to  any  person  interested 
in  the  estate;  and,  upon  tne  latter's  request  and  payment  of  the 
fees  therefor,  the  proper  officer  of  the  court  so  having  jurisdiction 
must  file,  enter,  or  record  the  same,  in  like  manner  and  with  like 
effect  as  the  originals.  Where  the  letters  were  granted  upon  any 
ground,  other  than  the  decedent's  death  or  residence  within  the 
eoQnty,  the  jarisdiction  of  the  court  from  which  they  were  issued, 
remains  unaffected  by  any  change  in  the  territorial  limits  of  its 
pounty. 

L.  1870,  cb.  20,  18  1  and  2  (7  Bdm.  082);  L.  1883,  ch.  66. 

§  2480.  Id.)  transfer  of  proeeedlnflrs  to  proper  eonnty* 

A  special  proceeding  pending  in  a  surrogate's  court,  whose  juris- 
iiiction  to  entertain  the  same  is  taken  away  by  the  provisions  of 
the  last  section,  or  in  consequence  of  the  erection  of  a  new 
county,  or  the  alteration  of  the  territorial  limits  of  a  county, 
after  this  act  takes  effect,  mu«t  be  transferred,  by  order  of  the 
court  in  which  it  is  pending,  to  the  surrogate's  court  having 
jurisdiction;  and  the  latter  court  has  the  same  jurisdiction, 
power,  and  authority  with  respect  thereto,  which  the  former 
court  would  have  had.  if  the  territorial  limits  of  its  county  had 
not  been  changed.  . 


c.  18,  t.  1,  a.  1  TOWgDlCllOS.  J  2481 

I  2481.  [Am'd,  1909.]    Inotdental  powers  of  the  Mirrosate* 

A  surrogate,  in  court  or  out  of  conrt,  as  the  case  requires,  has 
power: 

1.  To  issue  citations  to  parties,  in  any  matter  within  the  juris  - 
diction  of  his  court;  and,  in  a  case  prescribed  by  law,  to  compel 
the  attendance  of  a  party. 

2.  To  adjourn,  from  time  to  time,  a  hearing  or  other  proceeding 
in  his  court;  and  where  .all  persons  who  are  necessary  x>arties 
hare  not  been  cited  or  notified,  and  citation  or  notice  has  not 
been  waived  by  appearance  or  otherwise,  it  is  his  duty,  before 
proceeding  further,  so  to  adjourn  the  same,  and  to  issue  a  sup- 
plemental citation,  or  require  the  petitioner  to  give  an  additional 
notice,  as  may  be  necessary. 

3.  To  issue,  under  the  seal  of  the  court,  a  subpoena,  requiring 
the  attendance  of  a  witness,  residing  or  being  in  any  part  of  the 
State;  or  a  subpoena  duces  tecum,  requiring  such  attendance,  and 
the  production  of  a  book  or  paper  material  to  an  inquiry  pending 
in  the  court. 

4.  To  enjoin,  by  order,  an  executor,  administrator,  testamentary 
trustee  or  guardian,  to  whom  a  citation  or  other  process  has 
been  duly  issued  from  his  court,  from  acting  as  such,  until  the 
further  order  of  the  court. 

5.  To  require,  by  order,  an  executor,  administrator,  testa- 
mentary trustee,  or  guardian,  subject  to  the  jurisdiction  of  his 
court,  to  perform  any  duty  imposed  upon  him,  by  statute,  or  by 
the  surrogate's  court,  under  authority  of  a  statute. 

Q.  To  open,  vacate,  modify,  or  set  aside,  or  to  enter,  as  of  a 
former  time,  a  decree  or  order  of  his  court;  or  to  grant  a  new 
trial  or  a  new  hearing  for  fraud,  newly  discovered  evidence, 
clerical  error,  or  other  sufficient  cause.  The  powers  conferred  by 
this  subdivision,  must  be  exercised  only  in  a  like  case  and  in  the 
same  manner,  as  a  court  of  record  and  of  general  jurisdiction 
exercises  the  same  powers.  Upon  an  appeal  from  a  determina- 
tion of  the  surrogate,  made  upon  an  application  pursuant  to  this 
subdivision,  the  general  term  of  the  supreme  court  has  the  same 
power  as  the  surrogate;  and  his  determination  must  be  reviewed, 
as  if  an  original  application  was  made  to  that  term. 

7.  To  punish  any  person  for  a  contempt  of  his  court,  civil  or 
criminal,  in  any  case  where  it  is  expressly  prescribed  by  law 
that  a  court  of  record  may  punish  a  person  for  a  similar  con- 
tempt, in  like  manner. 

8. .  Subject  to  the  provisions  of  law,  relating  to  the  disqualifi- 
tion  of  a  judge  in  certain  cases,  to  complete  any  unfinished  busi- 
ness, pending  before  his  predecessor  in  the  office,  including  proofs, 
accountings,  and  examinations. 

9.  To  complete,  and  certify  and  sign  in  his  own  name,  adding 
to  his  signature  the  date  of  so  doing,  all  records  of  papers,  left 
uncompleted  or  unsigned  by  any  of  his  predecessors. 

10.  To  exemplify  and  certify  transcripts  of  all  records  of  his 
court,  or  other  papers  remaining  therein. 

11.  With  respect  to  any  matter  not  expressly  provided  for  in 
the  foregoing  subdivisions  of  this  section,  to  proceed,  in  all  mat- 
ters subject  to  the  cognizance  of  his  court,  according  to  the 
course  and  practice  of  a  court,  having,  by  the  common  law, 
jurisdiction  of  such  matters,  except  as  otherwise  prescribed  by 
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stfttiite;  and  to  exercise  such  incidental  powers,  as  are  necessary 
to  carry  into  effect  the  powers  expressly  conferred. 

2  B.  S.  221.  H  6  and  11  (2  Edm.  230,  231);  L.  1837.  ch.  460,  I  9  <4 
Edm.  488);  id.,  |  61  (4  Edm.  497);  L.  1870,  ch.  74.  f  2  (7  Edm.  591); 
U   1871,  ch.  424,   |  2,  aud  L.  18T4,  ch.  9   (9  Edm.  849). 

12.  A  surrogate  or  a  clerk  of  the  surrogate's  court  has  power 
to  administer  oaths,  to  take  affidavits  and  the  proof  and  ac^ 
knowledgment  of  deeds  aud  all  other  instruments  in  writing, 
and  certify  the  same  with  the  same  force  and  effect  as  if  taken 
and  certified  by  a  county  judge. 

This  subdivision  added  by  L.  1909,  ch.  05.  Derivation  —  L.  1884,  cfa. 
309.  I  1,  as  amended  by  L.  1900,  ch.  510,  |  1.  See  note  17  of  notes  of 
Board  of  Statutory  Ck>n8olldation  at  end  of  code. 

.    i  2483.   rAm'd,  1893.]     Application  of  c1iap4eri  conflrma- 
tlon   of   previoas  aotn. 

Each  provision  of  this  chapter,  relating  to  the  jurisdiction  of 
the  surrogate's  court,  to  take  the  proof  of  a  will,  aud  to  grant 
letters  testamentary  or  letters  of  administration,  or  regulating 
the  mode  of  proceeding  in  any  matter  connected  with  the  estate 
of  a  decedent,  applies,  unless  otherwise  expressly  declared  therein, 
whether  the  will  was  made,  or  the  decedent  died,  before  or  after 
this  chapter  takes  effect.  All  acts  hitherto  of  surrogates  and 
officers  acting  as  such  in  completing  by  certifying  in  their  own 
names  any  uncertified  wills,  and  by  signing  and  certifying  in 
their  own  names,  the  unsigned  and  uncertified  records  of  wills 
and  of  other  proofs  and  examinations  taken  in  the  proceedings 
of  probate  thereof,  before  their  predecessors  in  office,  are  herebv 
confirmed  and  declared  to  be  valid  and  in  full  compliance  with 
the  pre-existing  statutory  requirements. 

L.   1893,  ch.  686. 
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ARTICI«B  SBCOHD. 

Oeneral  dutie»  and  diadbUUies  of  the  surrogate  or  temporary 
surrogate. 

■•e.  S488.  Sanogat«  and  actlof  larrofata;  thalr  official  deaigaatloaa. 
2484.  Vacanej  or  diaabllity;  who  to  act  ai  avrrogata. 

2486.  If  aniTOfate  diaqnallfled,  who  to  act. 
2488.  Id.;  in  New  Tork  county. 

2487.  Proof  of  authority. 

2488.  Id.;  when  and  how  made. 
2488.  How  anthorlty  aaperaeded. 

2180.  Proceedlnga  In  New- York  and  Klnga  coontlea  regalated. 
2481.  Id.;  transfer  of  proceedlnga  to  anrrogate'a  conrt. 

2483.  Temporary  anrrogate;  when  board  of  auperrlaori  may  appoint. 
2103.  Id.;   compenaatlon. 

2484.  Id.;  acta,  etc.,  where  and  how  recorded. 
2486.  Sarrosate,   when  not  to  be  connaeL 
2486.  Surrogate,  when  dlequalliled. 


2407.  Diaquallflcation;   when  objection  moat  be  taken. 

2488,  2498.  Booka  to  be  kept  by  aurrogate. 

3500.  Papera  and  booke  to  be  preaerred  and  bonda  filed. 


2601.  When  feea  not  to  be  charged. 

2602.  Books   for   recording  inatrumenta  aettling  eetatM,   etc. 

2603.  What   papera   to    be  tranamlttedto   secretary   of   State;    ezpeotes 

thereof. 

\  2488.  Snrrovate  and  aetln*  aarvocatef  tlielir  oScial 
deaivAAtioaa. 

Where  the  county  judge  is  also  lurrogate,  he  may  be  designated, 
in  any  i>aper  or  proceeding  relating  to  the  office  of  surrogate,  as 
the  surrogate  of  the  county,  without  any  addition  referring  to 
his  office  as  county  judge.  A  local  officer  elected,  as  prescribed 
in  the  constitution,  to  discharge  the  duties  of  surrogate,  or  of 
county  judge  and  surrogate,  is  designated  in  this  act,  and,  when 
acting  as  surrogate,  may  be  designated  as  the  "  special  surrogate  " 
of  his  county.  Where  an  officer,  other  than  the  surrogate,  acts 
as  surrogate  in  a  case  prescribed  by  law,  he  must  be  designated 
by  his  official  title,  with  the  addition  of  the  words,  "  and  acting 
surrogate.'* 

L.  1868,  eh.  848  (4  Bdm.  608);  L.  1871,  ch.  869,  |  7  (9  Bdm.  214). 

\  S4S4.  [Am'd,  1808.]  Tacaney  ot  disaMlltyi  who  ta  aet 
aa  aarrovate. 

Where  in  any  county,  except  New  York,  the  office  of  surrogate 
is  yacant;  or  the  surrogate  is  disabled  by  reason  of  sickness, 
absence,  or  lunacy,  and  special  prorision  is  not  made  by  law  for 
the  discharge  of  the  duties  of  his  office  in  that  contingency;  the 
duties  of  his  office  must  be  discharged  until  the  yacancy  is  filled 
or  the  disability  ceases,  as  follows: 

1.  By  the  special  surrogate. 

2.  If  there  is  no  special  surrogate,  or  he  is  in  like  msnncnr 
disabled,  or  is  precluded  or  disqualified,  by  the  special  county 
Judge. 

3.  If  there  is  no  special  county  judge,  or  he  is  in  like  manner 
disabled,  or  is  precluded  or  disqualified,  by  the  county  judge. 

4.  If  there  is  no  county  judge,  or  he  is  in  like  manner  disabled, 
or  is  precluded  or  disqualified,  by  the  district  attorney. 

But  before  an  officer  is  entitled  to  act,  as  pre«crlbed  In  this 
section,  proof  of  his  authority  to  act  as  prescribed  in  section 
twenty-four  hundred  and  eighty-seven  of  this  act  must  be  made. 

In  any  proceeding  in  the  surrogate's  court  of  the  coanty  oc 
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KingB,  before  either  of  the  officers  authorised  in  this  section  to 
discharge  the  duties  of  the  office  of  surrogate  of  such  county  for 
the  time  being,  if  an  issue  is  joined  or  a  contest  arises  either  on 
the  facts  or  the  law,  such  officer,  in  his  discretion,  may,  by  order, 
transfer  such  cases  to  the  snpneme  court  to  be  heard  and  decided 
at  a  special  term  thereof,  held  in  such  county,  which  order  shall 
be  recorded  in  the  surrogate's  office.  A  certified  copy  of  such 
order,  together  with  the  appropriate  certificate  or  certificates  of 
the  authority  of  the  officer  to  act  as  surrogate,  shall  be  sufficieat 
and  conclusiye  evidence  of  the  jurisdiction  and  authority  of  the 
supreme  court  in  such  matter  or  cause.  After  a  final  order  or 
dcK:ree  is  made  in  the  matter  or  cause  so  transferred  to  the 
supreme  court,  the  court  shall  direct  the  papers  to  be  returned 
and  filed,  and  transcripts  of  all  orders  and  decrees  made  therein 
to  be  recorded  in  the  surrogate's  office  of  such  county;  and  when 
so  filed  and  recorded,  they  shall  have  the  same  effect  as  if 
they  were  filed  and  recorded  in  a  case  pending  in  the  surrogate's 
court  of  such  county. 
L.  1808,  ch.  e86. 

%  94S6.  CAm*d,  1808.]  If  anrroffate  dlaavalifledy  who  to 
act. 

Where  the  surrogate  of  any  county,  except  New  York  Is  pre- 
cluded or  disqualified  from  acting  with  respect  to  any  particular 
matter,  his  jurisdiction  and  powers  with  respect  to  that  matter 
Test  in  the  several  officers  designated  in  the  last  section,  in  the 
order  therein  provided  for.  If  there  is  no  such  officer  qualified 
to  act  therein,  the  surrogate  may  file  in  his  office  a  certificate, 
stating  that  fact;  specifying  the  reason  why  he  is  disqualified  <ff 
precluded;  and  designating  the  surrogate  of  an  adjoining  county, 
other  than  New  York,  to  act  in  his  place  in  the  particular  matter. 
The  surrogate  so  designated  has,  with  respect  to  that  matter, 
all  the  jurisdiction  and  powers  of  the  surrogate  making  the 
designation,  and  may  exercise  the  same  in  either  county. 

L.  1898.  ch.  686. 

I  2486.  [Am**,  18MI»  180S.]    Id«|  In  New  Yoric  oovnty. 

In  the  county  of  New  York,  the  supreme  court,  at  a  special 
term  thereof,  on  the  presentation  of  proof  of  its  authority,  as 
prescribed  in  the  next  section,  must  exercise  all  the  powers  and 
jurisdiction  of  the  surrogate's  court,  as  follows: 

1.  Where  the  surrogate  is  precluded  or  disqualified  from  acting, 
with  respect  to  a  particular  matter,  it  must  exercise  all  the 
powers  and  jurisdiction  of  that  court  with  respect  to  that  matter. 

2.  Where  the  office  of  surrogate  of  the  county  is  vacant,  or  the 
surrogate  is  disabled  by  reason  of  sickness,  absence  or  lunacy, 
it  must  exercise  all  the  powers  and  jurisdiction  of  that  court, 
until  the  vacancy  is  filled  or  the  disability  ceases,  as  the  case 
may  be. 

L.  18M,  ch.  686;  L.  1896,  rh.  946. 

§  S487.  [Am*d,  ISfNf.l    Proof  of  authorftT* 

The  authority  of  another  officer,  or,  in  the  county  of  New  York, 
of  the  supreme  court,  to  act  as  prescrfhed  in  the  last  three 
9ection8>  must  be  proved,  in  ono  of  the  following  modes: 
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1.  Where  the  surrogate  U  disqualified,  or  prtK^luded  from  act- 
ing in  a  particular  matter,  that  tact  may  be  proved  by  the 
surrogate's  ceriilieate  thereof;  or,  except  as  otherwise  prescribed 
in  section  24»5,  by  affidavit  or  oral  tesiimony. 

2.  The  fact  thai  the  surrogate  is  so  disqualified  or  precluded, 
or  that  he  is  disabled,  or  that  the  office  is  vacant,  and  also  the 
authority  of  the  officer,  or  of  the  court,  as  the  case  may  be,  to 
act  in  his  place,  may  be  proved,  and  are  deemed  conclusively 
established,  by  an  order  of  a  justice  of  the  supreme  court  of  the 
judicial  district  embracing  the  county.  After  such  an  order  is 
made,  the  surrogate  shall  not  make  the  certificate  specified  in 
section  2485  of  this  act,  and  if  such  a  certificate  has  been  there- 
tofore filed,  the  powers  and  jurisdiction  of  the  surrogate  therein 
designated,  as  specified  in  that  section,  thenceforth  cease. 

L.  1880,  cb.  9M. 

I  M88.  Id«)  wliem  and  Ihow  nuUle. 

An  order  may  be  made  as  prescribed  in  subdivision  second  of 
the  last  section,  upon  or  without  notice,  as  a  justice  of  the  su- 
preme court  of  the  judicial  district  embracing  the  county  thinks 
proper.  It  must  recite  the  cause  of  the  making  thereof,  it  must 
designate  the  officer  or  court  empowered  to  discharge  the  duties 
of  the  office  of  surrogate;  and,  if  it  relates  to  a  particular  matter 
only,  it  must  designate  that  matter.  It  may,  in  the  discretion 
of  the  justice,  require  an  officer  to  give  security  for  the  due  dis- 
charge of  the  duties  therein.  Where  the  office  of  surrogate  is 
vacant,  or  the  surrogate  is  disabled  by  reason  of  lunacy,  the 
attorney-general,  if  directed  by  the  governor,  must,  or  the  district- 
attorney,  upon  his  own  motion,  may  apply  for  the  order,  and 
a  justice  of  the  supreme  coprt  of  the  judicial  district  embracing 
the  county  must  grant  it  upon  his  application.  A  justice  of  the 
supreme  court  of  the  judicial  district  embracing  the  county  may 
also  grant  the  order  upon  the  application  of  a  party,  or  a  person 
about  to  become  a  party  to  any  special  proceeding  in  the  surro- 
gate's court.  Where  the  surrogate  is  sick  or  absent,  the  granting 
of  an  order  rests  in  the  discretion  of  the  justice,  and  its  etEect 
may  be  qualified  as  the  justice  thinks  proper, 
li.  1884.  cb.  490.  «  1. 

S  2480.  How  anthorltr  snperaeded. 

Where  an  order  is  made  by  a  justice  of  the  supreme  court  of 
the  judicial  district  embracing  the  county,  as  prescribed  in  the 
last  two  sections,  or  an  appointment  is  made  bar  the  board  of 
supervisors,  as  prescribed  m  section  2492  of  this  act,  for  any 
cause  except  a  vacancy  in  the  office  of  surrogate,  it  may  be 
revoked,  without  prejudice  to  any  proceedings  theretofore  taken 
by  virtue  thereof,  by  a  justice  of  the  supreme  court  of  the  judicial 
district  embracing  the  surrogate's  county,  upon  proof  that  it  was 
improvidently  made,  or  that  the  cause  of  making  it  has  become 
inoperative.  Such  an  order  or  appointment,  made  upon  the 
ground  that  the  surrogate's  office  is  vacant,  is  superseded  without 
any  formal  revocation,  by  the  filling  of  the  vacancy.  After  the 
order  or  appointment  is  revoked,  or  the  vacancv  is  filled,  as  the 
case  may  be,  the  unfinished  business,  in  any  proeeedinsrs  taken 
by  virtue  of  the  order  or  apnolntment  must  be  transferred  to. 
and  may  be  completed  by.  the  surrogate,  in  the  same  manner 
and  with  Mke  effect,  as  where  a  new  surrogate  completes  the 
annnished  business  of  his  predecessor. 
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I  2480.  [Am'd,  1805.]  Proceedlnss  in  New  York  and  Klaors 
oonntles  revnlated. 

In  a  special  proceeding  cognizable  before  a  surrogate,  taken 
in  the  supreme  court,  as  prescribed  in  this  article,  tlie  seal  of 
the  court  in  which  it  is  taken,  must  be  used,  where  a  seal  is 
necessary.  The  special  proceeding  must  be  entitled  in  that  court; 
and  the  papers  therein  must  be  filed  or  recorded,  as  the  case 
may  be,  and  issues  therein  must  be  tried,  as  in  an  action 
brought  in  that  court  The  clerk  of  that  court  must  sign  each 
record,  which  is  required  to  be  signed  by  the  surrogate  or  the 
clerk  of  the  surrogate's  court.  The  issuing  of  a  citation  may  be 
directed,  and  any  order  intermediate  the  citation  and  the  decree 
may  be  made,  by  a  judge  of  the  court. 

L.  1805,  ch.  946. 

S  S491.  [ABi*d,  1886«]  Id.»  transfer  of  proeeedlniTB  to  umr^ 
ro«ate'a  court. 

The  court  may,  at  any  time,  in  its  discretion,  upon  being  satis- 
fied that  the  reason  for  the  exercise  of  its  powers  and  jurisdiction 
has  ceased  to  operate,  make  an  order  to  transfer  to  the  surro- 
gate's court,  any  matter  then  pending  before  it.  Such  an  order- 
operates  to  transfer  the  same  accordingly.  Immediately  after 
such  a  transfer,  or  after'  the  revocation  of  the  order  of  the 
general  term,  as  prescribed  in  the  last  section  but  one,  the  sur- 
rogate must  cause  entries  to  be  made  in  the  proper  book  in  his 
office,  referring  to  all  the  papers  filed,  and  orders  entered  or 
other  proceedings  taken,  in  the  supreme  court;  and  he  may  cause 
copies  of  any  of  the  orders  or  papers  to  be  made,  and  recorded 
or  filed  in  his  office,  at  the  expense  of  the  county. 

L.  1806,  eh.  046. 

I  MA8.  [Anft»d»  1808«]  Ten&porary  anrr ovate  |  wltea  IboarA 
•f  BaperTisorB  niay  appoint. 

In  any  county,  except  New  York,  if  the  surrogate  is  disabled, 
by  reason  of  sickness,  and  there  is  no  special  surrogate,  or 
special  county  judge  of  the  county,  the  board  of  supervisors  may 
in  its  discretion,  appoint  a  suitable  person,  to  act  as  surrogate, 
until  the  surrogate's  disability  ceases;  or,  until  a  special  surro- 
gate or  a  special  county  judge  is  elected  or  appointed.  A  person 
so  appointed  must,  before  entering  on  the  execution  of  the  duties 
of  his  office,  take  and  file  an  oath  of  office,  and  give  an  official 
bond,  as  prescribed  by  law,  with  respect  to  a  person  elected  to 
the  office  of  surrogate. 

Ti.  1808,  ch.  686. 

§  8498.  Id.  I  eompenaatton. 

An  officer,  or  a  person  appointed  by  the  board  of  supervisors, 
who  acts  as  surrogate  of  any  county  during  a  vacancy  in  the 
office,  or  in  consequence  of  disability,  as  prescribed  in  tho  lasrt 
nine  sections,  must  be  paid,  for  the  time  during  which  he  so 
acta,  a  compensation  eqnnl,  pro  rata,  to  the  salary  of  the  sur- 
rogate; or,  in  a  county  where  the  county  judge  is  also  surrogate, 
to  the  salary  of  th<>  county  judge.  The  amount  of  h!s  compen- 
sation must  be  audited  and  paid.  In  like  manner  ps  the  salary 
of  the  surrogate,  or  of  the  county  judge,  as  the  case  may  he. 
Where  an  officer  of  the  county  performs  the  duties  of  the  surro- 
gate, with  respect  to  a  particular  matter,  wherein  the  surrogate 
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Ib  disqualified  or  precladed  from  acting,  the  snperyiaors  of  'di€ 
county  mnst  allow  him  a  just  compensation  for  his  servicea 
therein,  to  he  audited  and  collected  in  the  same  manner, 

U  1871.  du  860.  f  8  (»  Edm.  214),  am'd. 

9  2404,  Id.  I  metUf  etc,  wkere  and  kow  recorded. 

Where  an  act  is  done,  or  a  proceeding  is  talcen  by.  before,  or 
by  authority  of,  an  officer,  or  a  person  appointed  by  tne  board  of 
Buperyisors,  temporarily  acting  as  surrogate  of  any  coun^,  as 
prescribed  in  this  article,  the  same  must  be  recorded,  or  the 
proper  minutes  thereof  must  be  entered,  in  the  books  of  thh 
surrogate's  court,  in  like  manner  as  If  the  same  was  done  or 
taken  by,  before,  or  by  authority  of  the  surrogate  of  the  county; 
and  the  officer  or  person  so  acting,  or  the  clerk  of  the  surrogate's 
court,  must  sign  the  certificate  of  probate  and  any  letters  so 
issued,  and  must  certify  the  record  thereof  in  the  book. 

2  B.  8.  80,  S  58  (2  Edm.  81). 

I  S49S.  [Am*d,  1898.]    SnrroKatei  -vrken  not  to  lie  eonnsel. 

A  surrogate  shall  not  be  counsel,  solicitor,  or  attorney,  in  a 
civil  action  or  special  proceeding,  for  or  against  any  executor, 
administrator,  temporary  administrator,  testamentary  trustee, 
guardian,  or  infant,  over  whom,  or  whose  estate  or  accounts* 
he  could  have  any  jurisdiction  by  law.  The  surrogate  of  the 
county  of  Monroe  shall  not  act  as  referee,  or  practice  as  attorney 
or  counselor  in  any  court  of  record  in  the  state. 

L.  1888,  ch.  686. 

1  2490.  Snrr€Hr»te,  when  dlsanallfled. 

In  addition  to  his  general  disqualifications  as  a  judicial  officer, 
a  surrogate  is  disqualified  from  acting  upon  an  application  for 
probate,  or  for  letters  testamentary,  or  letters  of  administration, 
in  each  of  the  following  cases: 

1.  Where  he  is,  or  claims  to  be,  an  heir  or  one  of  the  next 
of  kin  to  the  decedent,  or  a  devisee  or  legatee  of  any  part  of  the 
estate. 

2.  Where  he  is  a  subscribing  witness,  or  is  necessarily  exam- 
ined or  to  be  examined  as  a  witness,  to  any  written  or  nuncu- 
pative will. 

3.  Where  he  is  named  as  executor,  trustee,  or  guardian,  in  any 
will,  or  deed  of  appointment,  involved  in  the  matter. 

2  R.  S.  79,  9  48  (2  Edm.  80);  L.  1847,  cb.  470.  9  82  (4  Edm.  686);  L.  1871, 
eh.  868,  I  8  (»  Edm.  214). 

S  2497.  Dla«naliflcatlon|  when  objeetion  mnat  be  taken. 

An  objection  to  the  power  of  a  surrogate  to  act,  based  upon  a 
disqualification,  established  by  special  provision  of  law,  other 
than  one  of  those  enumerated  in  the  last  section,  is  waived  by 
an  adult  party  to  a  special  proceeding  before  him.  unless  It  is 
taken  at  or  before  the  joinder  of  issue  by  that  party;  or,  where 
an  issue  in  writing  is  not  framed,  at  or  before  the  submlssioQ 
of  the  matter  or  question  to  the  surrogate. 

2  R.  8.  276,  I  14  (2  Edm.  286);  L.  1844,  ch.  800.  «  6  (4  Bdm.  806). 

{  2486.  Books  to  be  kept  br  anrroffate. 

Dach  surrogate  must  provide  and  keep  the  following  books? 
1.  A  record-book  of  wills,  in  which  must  be  record*>d,  at  j^n^t 
every  will,  reqtdred  by  Jaw  to  be  recorded  \n  his  uffice,  wltn  the 
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decree  admitting  it  to  probate,  and  also,  if  the  probate  ia  not 
contested,  the  proof  taken  thereupon. 

2.  A  record-book  of  letters  testamentary  and  letters  of  admin- 
istrationt  in  which  must  be  recorded  all  such  letters,  issued  oat 
of  his  court. 

3.  A  record-book,  in  which  must  be  recorded  eyery  decree, 
whereby  the  account  of  an  executor,  administrator,  trustee,  or 
guardian  is  settled. 

4.  A  book,  containing  a  minute  of  every  paper  filed,  or  other 
proceeding  taken,  relating  to  the  disposition  of  the  real  propertr 
of  a  decedent,  and  a  record  of  eyery  order  or  decree,  made 
thereupon;  with  a  memorandum  of  every  report  made,  and  other 
proceeding  taken,  founded  upon  a  decree  for  such  a  disposition. 

5.  A  book,  containing  a  record  of  every  decree  or  order,  the 
record  of  which  is  not  required  by  this  section  to  be  kept  else- 
where; together  with  a  memorandum  of  each  execution  issued, 
and  of  the  satisfaction  of  each  decree  recorded  therein. 

6.  A  book,  in  which  must  be  recorded  all  letters  of  guardian- 
ship, issued  out  of  his  court. 

7.  A  book  of  fees  and  disbursements,  in  which  must  be  entered, 
by  items,  all  fees  charged  or  received  by  him  for  services  or 
expenses,  and  all  disbursements  made  or  incurred  by  him,  which 
are  chargeable  against  those  fees,  or  to  the  county. 

The  expense  of  providing  the  books  specified  in  Uiis  section  is 
a  county  charge. 

2  R.  8.  222,  i  7  (2  Bdm.  281):  2  B.  8.  110,  «  60  (2  Bdm.  114);  2  R.  8.  102. 
f  18  (2  Edm.  106);  2  R.  8.  80.  |  S7  (2  Sdm.  82);  L.  1887,  ch.  460.  H  9  and  S 
(4  Bdm.  461);  L.  1809,  cb.  8S6. 

1  3400.  The  aame. 

To  each  of  the  books,  kept  as  prescribed  in  the  last  section, 
must  be  attached  an  alphabetical  index,  referring  to  the  page  of 
the  book,  where  each  subject  may  be  found.  The  surrogate  may 
keep  two  or  more  books,  for  a  further  division  of  the  subjects 
specified  in  either  subdivision  of  the  last  section;  in  which  case, 
he  must  keep  a  separate  index  to  each  set  of  books.  Sach  decree, 
revoking  the  probate  of  a  will,  or  revoking  or  otherwise  affecting 
letters  testamentary,  letters  of  administration,  or  letters  of  guard- 
ianship, or  suspending  or  removing  a  testamentary  trustee,  or 
modifying  or  otherwise  affecting  any  other  decree,  must  be  plainly 
noted  at  the  end  or  in  the  margin  of  the  record  of  the  will,  letters, 
or  original  decree,  with  a  reference  to  the  book  and  page  where 
the  subsequent  decree  is  recorded.  The  books,  kept  as  prescribed 
in  the  last  section,  appertain  to  the  surrogate's  office,  and  must 
be  opened,,  at  all  reasonable  times,  to  the  inspection  of  any  person. 

2  R.  8.  222.  I  7  (2  Bdm.  282);  L.  1887.  ch.  460,  {  2  (4  Bdm.  480). 

S  S600.  [Am*d,  1898.]  Papers  and  books  to  bo  prosorred 
and  bonds  filed. 

The  surrogate  muRt  carefully  file  and  preserve  in  his  office, 
every  deposition,  affidavit,  petition,  report,  account,  voucher,  or 
other  paper,  relating  to  any  proceeding  in  his  court;  and  deliver 
to  his  successor  nil  the  papers  and  books  kept  by  hira.  All  bonds 
required  to  be  filed  with  the  surrogate,  or  in  his  office,  must  be 
proved  or  acknowledged  as  deeds  are  required  by  law  to  be  proved 
or  acknowledged, 

Xa.  18B8.  ch.  686. 
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§  2501.  [Am'd,  180B.]  liV^lieit  fees  not  te  Ibe  char««4|  r«* 
port  of  fees. 

If  the  inventory  of  personal  property  of  a  testator  or  intestate, 
filed  in  the  oflice  of  the  surrogate,  does  not  exceed  the  sum  of 
one  thousand  dollars,  no  fees  for  any  services  done  or  performed 
by  the  surrogate  sha'l  be  charged  to  or  received  from  the  execu- 
tor or  administrator.  If  the  petition  for  letters  testamentary  or 
of  administration  shall  allege  that  in  the  belief  of  the  petitioner 
the  inventory  will  not  exceed  such  amount,  no  fees  shall  be  re- 
ceived until  it  appears  from  the  inventory  when  filed  that  the 
personal  property  does  not  exceed  that  sum.  On  the  appointment 
of  a  guardian,  if  it  ao  pears  that  the  application  is  made  for  the 
purpose  of  enabling  the  minor  to  receive  bounty,  arrears  of  pay 
or  prize  money,  or  pension  due,  or  other  dues  or  gratuity  from 
the  federal  or  state  government,  for  the  services  of  the  parents 
or  brother  of  such  minor  in  the  military  or  naval  service  of  the 
United  States,  no  fees  shall  be  charged  or  received.  The  surro- 
gate of  each  county,  except  New  York,  must,  at  his  own  expense, 
make  a  report  to  the  board  of  supervisors  of  the  county,  on  the 
first  day  of  each  annual  meeting  thereof,  containing  a  statement, 
verified  by  his  oath,  of  all  fees  received  or  charged  by  him  for 
services  or  expenses,  since  the  last  report,  and. of  all  disburse- 
ments chargeaole  against  the  same,  or  to  the  county,  stating  par- 
ticularly each  item  thereof. 

U  ISaS.  cb.  686. 

1  2602.  [Added,  1906.]  Books  for  recordlnar  Instmmeiits 
settllnflr  estates,  etc. 

Each  surrogate  must  provide  a  book  in  which  shall,  upon  the 
application  of  any  person  interested,  be  recorded  instruments 
settling  estates,  in  whole  or  in  part,  executed  by  one  or  more 
executors,  administrators,  or  testamentary  trustees  and  one  or 
more  legatees,  devisees,  distributees  or  creditors;  also  )ike  instru- 
ments executed  by  guardians  and  wards  who  have  attained  full 
age;  also  instruments  acknowledging  payment  of  moneys  pursuant 
to  the  provisions  of  decrees  for  the  judicial  settlement  of  accoimta 
of  executors,  administrators,  testamentary  trustees  and  cnardiwiis- 
Every  such  instrument  to  be  recorded  shall  be  acknowledged  or 
proved  and  certified  in  like  manner  as  would  be  required  in  the 
case  of  a  deed  of  real  estate  to  be  recorded  in  the  same  county; 
and  the  record  thereof,  or  a  certified  copy  of  such  record,  shall 
be  presumptive  evidence  of  the  contents  of  such  instrument  and 
its  due  execution.  The  person  presentinsr  any  such  instrument 
for  record  shall  pay  to  the  clerk  of  the  surrogate's  court  a  fee  of 
ten  cents  for  each  folio.  The  expense  of  providing  the  book 
specified  in  this  section  is  a  county  charge. 

L.   1006,   ch.   350.    In  effect  Sept.    1,    1906. 

S  2S03.  What  papers  to  be  transmitted  to  secretary  of 
State,  expenses  thereof. 

A  surrogate  who  admits  to  probate  the  will  of  a  person,  who 
was  not  a  resident  of  the  State  at  the  time  of  his  death;  or 
grants  original  or  ancillary  letters  testamentnry  upon  such  a  will, 
or  original  or  ancillary  letters  of  adniinstrntion  upon  the  estate 
of  such  a  person;  must,  within  ten  days  thereafter,  transmit  to 
the  secretary  of  State,  to  be  filed  in  his  offlr-e,  a  certified  copy  of 
the  will  or  letters.  The  surrogate's  foes  for  making  the  copy, 
and  the  expenses  of  transmission,  must  be  audited  by  the  comp- 
troller, and  paid  out  of  the  treasury  upon  his  warrant.. 

2  S.  9.  80,  I  68  (2  Edm.  82).  am'd. 
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ARTICLS:  THIRD.  ' 

Clerks;  stenographers;  miscellaneous  provisiona, 

S«c.  2504.  Sarrogate's  court;   when  to  be  open. 

2505.  When   surrogate  to  attend. 

2506.  When  and  where  court  held  by  county  Judge. 

2507.  Seal. 

2508.  Clerks   in   surrogate's   oflSee. 

2509.  Clerk  of  surrogate's  court;  deputy  clerk  of  surrogate's  coart;  how 

Bppolnte<l;    their   powers. 
ir.lO.  Additional  powers  of  clerks  of  surrogates'  courts. 

2511.  Surrogate  liable  for  clerk's  acts. 

2512.  StonoTraphora    and    court    officers    for    surrogates'    courts   In    Kew 

York,    Kings    and    Erie   counties. 

2513.  Stenographera  in   other  counties. 

2513a.  Interpreters  in   surrogate's   court  of  Klugs  county. 

2514.  Definition  of  expressions  used  in   this  chapter. 

i  2604.  [Am*cl,  1893,  1809.1  Sarrosate**  court  |  wltea  to 
be  open. 

The  suiTogratea*  court  is  always  open  for  the  transaction  of  any 
business,  within  its  powers  and  jurisdiction.  The  surrosrates  of 
the  city  and  county  of  New  York,  from  time  to  time  must  appoint 
and  may  alter  the  times  of  holding  terms  of  that  court  for  the 
trial  of  probate  proceedings  and  for  the  hearing  of  motions  and 
other  chamber  business.  They  must  prescribe  the  duration  of 
such  terms,  and  assign  the  surrogate  to  preside  and  attend  at 
the  terms  so  appointed.  In  case  of  the  inability  of  a  surrogate 
of  that  county  to  preside  or  attend,  the  other  surrogate  may  pre- 
side or  attend  in  his  place.  Two  or  more  terms  of  the  surrogates* 
court  may  be  appointed  to  be  held  at  the  same  time.  The  term 
of  that  court  held  at  the  chambers  shall  dispose  of  all  business 
except  contested  probate  proceedings;  all  contested  probate  pro- 
ceedings shall  be  disposed  of  at  the  trial  term.  An  appointment 
must  be  published  in  two  newspapers  published  in  tne  city  of 
New  York  during  or  before  the  fir.st  week  in  January  in  each 
year;  except  that  the  surrogates  of  that  county  may,  by  notice 
to  be  published  in  two  newspapers  in  the  city  of  New  York  for 
at  least  five  days,  appoint  the  time  for  holding  chambers  and  trial 
terms  during  the  year  eighteen  hundred  and  ninety-three.  All 
the  jwwors  conferred  by  law  upon  the  surrogate  of  the  city  and 
county  of  New  York  may  be  exercised  by  either  of  the  surrogates 
of  the  said  city  and  county;  and  there  shall  be  published  in  the 
official  law  paper  published  in  said  county,  upon  Monday  of  every 
week,  under  the  name  of  the  surrogate  making  the  several  ap- 
Ix)intmonts,  a  full  and  true  list  of  the  names  of  all  appraisers, 
transfer  tax  appraisers,  special  guardians,  referees  and  temporary 
administrators,  which  either  surrogate  shall  have  designated  or 
appointed  during  the  preceding  week,  together  with  the  names  of 
the  proceedings  in  which  they  were  appointed  and  the  dates  of 
said   appointments. 

L.    1893,   ch.  9;   L.   1800,   ch.   605.      In  elTect  Sept.   1,   1800. 

I  2505.    rAm*f1,  18S1,  1802.1     When  nnrroirate  to  attend. 

The  surrogate  must,  unless  prev<»nt(Hl  by  sickness  or  other  un- 
avoidable casualty,  attend  at  hi^!  office  on  Monday  of  each  week* 
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except  during  the  month  of  August,  or,  where  Monday  is  a  public 
holi<lay,  on  the  following  Tue8day,  to  execute  the  powers  con- 
ferred and  the  duties  imposed  upon  him.  But  the  surrogate  of 
any  county  may,  by  an  instrument  in  writing,  under  his  hand, 
filed  in  the  office  of  the  clerk  of  the  county,  at  least  twenty  days 
before  the  first  day  of  January  in  any  year,  designate  a  day  of 
the  week,  other  than  Monday,  on  which  he  will  attend  at  his 
office,  or  a  month,  other  than  August,  during  which  he  will  be 
absient  therefrom,  or  both,  during  that  year;  and  where  the 
county  judge  is  also  surrogate,  he  is  not  required  to  attend  at 
his  office  on  any  day,  when  the  county  court  or  court  of  sessions 
is  sitting.  The  surrogate  must  also  execute  the  duties  of  his 
office,  at  such  other  times  and  places,  within  his  county,  as  the 

{>ublic  convenience  requires.  The  surrogate  may  sign  decrees, 
etters  testamentary,  of  administration  and  gimrdianship,  and  or- 
ders during  the  month  of  August  or  such  other  month  as  he 
shall  designate  for  his  vacation,  wherever  he  shall  be  passing 
such  vacation  within  the  State. 

2  R.  S.  221  (2  Edm.  230)  ;  L.  1847.  ch.  280.  |  32  (4  Bdm.  665) ;  U 
1892.    ch.   525. 

i  2806.  Ilr'hen  and  ^vrliere  court  lield  by  eonnty  Jnd^e. 

The  surrogate's  court,  in  a  county  where  the  county  judge  is 
also  surrogate,  may  be  held  at  the  time  and  place  at  which  the 
county  court  is  held;  and,  in  that  case,  the  order  of  business  of 
tho  county  court,  the  court  of  sessions,  and  the  surrogate's  court, 
is  under  the  direction  of  the  county  judge. 

L.  1847,  cli.  280,   I  32   (4  Bdm.  556). 

f  2R07.   [Allied,  1009.1     Seal. 

The  seal  of  the  surrogate  of  each  county  shall  continue  to  be 
the  seal  of  the  surrogate's  court  of  that  county,  and  must  be 
used  as  such  by  an  officer  who  discharges  the  duties  of  the  surro- 
gate. A  description  of  each  of  such  seals  must  be  deposited  and 
recorded  in  the  office  of  the  secretary  of  state,  imless  it  has  al- 
ready been  done;  and  must  remain  of  record. 

Ain*d  by  L.  tOOO,  ch.  G5.  Cude  Civil  Proceilniv,  f  2507,  combined  with  the 
second  and  third  Hcntenceft  of  |  27.  For  remainder  of  |  27  h(><>  Judiciary 
Law,  H  28.  ir»H.  104.  See  note  69  of  notes  of  Board  of  Statutory  Con- 
aolldatloD  at  end  of  code. 

I  2508.  Clerks  In  svrroarate**  office. 

Each  surrogate  may  appoint,  and  at  pleasure  remove,  as  many 
clerks  for  his  office,  to  be  paid  by  the  county,  as  the  bogrd  of 
supervisors  of  his  county,  or,  in  the  city  and  county  of  New  Y'ork, 
the  board  of  aldermen,  authorize  him  bo  to  appoint.  The  board 
of  supervisors  or  the  board  of  aldermen,  as  the  case  requires, 
must  fix  the  compensation  of  the  clerk  or  clerks  so  appointed; 
and  may  authorize  them,  or  either  of  them,  to  receive  for  their 
or  his  own  use,  the  legal  fees  for  making  copies  of  any  record  or 
paper  in  the  office  of  the  surrogate.  A  surrogate  may  appoint, 
and  at  pleasure  remove,  as  many  additional  clerk.s,  to  be  paid 
by  him,  as  he  thinks  proper. 

Bepealed  as  to  county  of  New  York  by  L.  1884,  ch.  530,  |  11. 

9S69 
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I  2BO0.  [Am'd«  1803,  1900,  1803,  1007.  1008,  1000.]  Cleric 
of  Nurrogrnte'fi  court i  deputy  clerk  of  iiurrosate's  courts 
IkO'w  appointed!  their  poi^rers. 

By  a  written  order  filed  and  recorded  in  his  office,  which  he 
may  in  like  manner  revoke  at  pleasure,  a  surrogate  may  appoint 
a  clerk  of  the  surropite's  conrt,  and  in  any  county  containing  a 
city  of  the  second  cJnss,  and  in  the  county  of  Monroe,  the  swr- 
roj^'ate  may  also  appoint  a  deputy  clerk  of  said  court.  Both  said 
clerk  and  deputy  clerk  shall  be  paid  by  the  county,  and  the 
board  of  supervisors  or  board  of  aldermen,  as  the  case  requires, 
must  fix  the  compensation  of  the  clerk  and  deputy  clerk  so  ap- 
pointed. The  clerk  and  deputy  clerk  so  appointed  may  severally 
exercise,  concurrently  with  the  surrogate,  the  following  powers 
of  the  surrogate: 

1.  He  may  certify  and  sign  as  clerk  of  the  court,  or  as  deputy 
clerk  of  the  court,  as  the  case  may  be,  any  of  the  records  of  the 
court,  including  the  certificate  specified  in  section  twenty-six  bun- 
dred  and  twenty -nine  of  this  act,  and  the  records  and  papers 
BDCcificd  in  subdivision  nine  of  section  twenty-four  hundred  and 
eighty-one  of  this  act. 

2.  He  may  issue  any  mandate,  to  which  a  party  is  entitled  as 
of  course,  either  unconditionally  or  on  the  filing  of  any  paper; 
and  may  sign,  as  clerk  of  the  court,  or  as  deputy  clerk  of  the 
court,  as  the  case  may  be,  and  affix  the  seal  of  the  court  to  any 
letters  or  mandate  issued  from  the  court. 

3.  Fie  may  certify  in  the  manner  prescribed  by  chapter  ninth 
of  this  act,  a  copy  of  any  paper,  nnuiired  or  permitted  by  law  to 
be  filed  or  recorded  in  the  surrogate  s  office., 

4.  He  may  adjourn  to  a  definite  time,  not  exceeding  thirty  days, 
any  matter,  when  the  surrogate  is  absent  from  his  ofllce,  or  un- 
able, by  reason  of  other  engagements,  to  attend  to  the  same. 

5.  He  may  take  the  acknowledgment  or  proof  of  any  instru- 
ment, to  be  used  or  filed  in  the  court  of  which  he  is  clerk  or 
deputy  clerk.  Said  deputy  clerk  shall  also  act  as  confidential 
clerk  to  the  surrogate. 

6.  The  clerk  of  the  surrogate's  court  of  each  of  the  counties  of 
Kings  and  New  York  may,  with  the  approval  of  the  surrogate  op 
surrogates  of  his  county,  authorize  or  deputize  one  or  more  of  the 
other  clerks,  employed  in  the  surrogate's  office  of  his  county,  to 
sign  his  name,  and  exercise  such  of  the  other  powers  conferred 
upon  him  by  this  section,  as  he  shall  designate.  The  surrogate 
may  prohibit  the  clerk  and  deputy  clerk,  or  either  of  them,  from 
exercising  any  powers  specified  in  this  section,  but  the  prohibition 
does  not  aff'ect  the  validity  of  any  act  of  the  clerk  or  deputy  clerk 
done  in  disregard  of  the  prohibition.  The  clerk  or  deputy  clerk 
or  other  person  employed  in  any  capacity  in  a  surrogate's  offlre, 
shall  not  act  as  appraiser,  as  attorney  or  counsel,  or  as  referee, 
or  special  guardian,  in  any  matter  before  the  surrogate. 

L.  1S92,  ch.  086;  U  1900,  ch.  651:  L.  ll)o:{,  ch.  42;  L.  1907.  ch.  20ft: 
Ij.    19()S.    oh.    103.      In  effect   April  9     190S. 

7.  The  clerk  of  the  surrogate  s  court,  of  each  of  the  counties  of 
this  state  shall  immediately  upon  the  filing  in  the  office  of  the 
surrogate  of  any  decree  or  order  of  such  court  directing  the  de- 
posit of  money,  either  actually  in  the  hands  of  some  perstm  or 
persons  or  thereafter  arising  from  the  sale  of  real  estate  de- 
scril>ed  in  any  such  decree  or  order,  with  the  county  treasurer  of 
his  county,  or  in  the  case  of  the  county  of  Now  '\ork,  with  the 
chamberlain  of  the  city  of  New  York,  or  upon  the  filintr  in  the 
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said  surrogate's  office  of  any  treasurer's  or  chamberlain's  receipt 
stating  that  a  sum  of  money  has  been  deposited  with  such  treas- 
urer or  chamberlain,  in  accordance  with  a  decree  or  order  of  any 
such  surrogate's  court,  enter  in  a  book  to  be  kept  in  his  office 
for  that  purpose,  to  be  known  as  a  court  and  trust  fund  register, 
the  title  of  the  proceeding,  or  the  name  of  the  estate  in  which 
such  decree  or  order  was  made,  together  with  a  statement  of  the 
amount  so  deposited,  or  ordered  to  be  deposited,  if  said  decree  or 
order  contains  the  amount  of  same,  and  the  name  of  the  person 
or  persons,  if  any,  to  whom  said  money  is  ordered  to  be  paid, 
and  the  date  of  the  filing  of  the  same  or  of  such  receipt  as  herein 
mentioned. 

Thl'  mMlTlsIon  added  by  L.  1900.  ch.  05.  Derivation  —  L.  1889,  ch. 
330.  f  3.  as  am'd  by  L.  1895,  ch.  544.  |  3.  and  L.  1908.  ch.  185.  i  2. 
See  note  18  of  notes  of  Board  of  Statutory  Consolidation  at  end  of  code. 

i  2510.  [Am'd,  1804,  1905,  1806.]  Additional  powers  of 
clerics  ox  snrroKatea'  courts. 

The  clerk  of  the  surrogate's  court,  and  in  the  county  of  Kings 
two  other  clerks  to  be  designated  by  the  surrogate,  in  addition 
to  the  powers  enumerated  in  section  twenty-five  hundred  and 
nine,  may  exercise,  concurrently  with  the  surrogate  of  the  county 
the  following  powers  of  the  surrogate:  On  the  return  of  a  cita- 
tion issued  from  such  surrogate's  court  on  a  petition  for  the 
probate  of  a  will,  where  no  objection  to  the  same  is  filed,  or, 
where  all  the  persons  entitled  to  be  cited,  sign  and  verify  the 
petition,  or  personally,  or  by  attorney,  appear  on  the  probate 
thereof,  caufee  the  witnesses  to  the  will  to  be  examined  before 
him.  Such  examination  must  be  reduced  to  writing,  and  for 
such  purpose,  they  are  hereby  authorized  to  administer  and  certify 
oaths  and  affirmations  in  such  cases  in  the  same  manner  and  with 
the  same  effect  as  if  administered  and  certified  by  the  surrogate. 

L.  1894,  ch.  211;  L.  1905,  ch.  615;  L.  190«.  ch.  95.  I&  effect  Mar.  23, 
lOuO. 

I  2S11.   rAin*d,  1007.1  Snrroicate  liable  for  cleric's  acts. 

A  surrogate  hereafter  elected  or  appointed,  and  the  sureties  in 
his  official  bond,  are  liable  for  any  act  of  the  clerk  or  deputy 
clerk  of  the  surrogate's  court  in  the  discharge  of  his  official 
duties,  during  the  surrogate's  term  of  office,  as  if  the  act  was 

Ferformed  by  the  surrogate.     The  surrogate  may  take  security 
rom  the  clerk  or  deputy  clerk,  or  either  of  them,  to  indemnify 
him  against  the  liability  created  by  this  section. 

Formerly  f  2510.  See  U  1883,  ch.  688.  Am'd  L.  1907.  ch.  200.  In 
ellecl   Sept.    1,    1907. 

I  2512.  rAm'd.  lOOO.l  Stenogrraphers  and  court  olilcers 
for  snrroarates'  courts  in  New  York,  Kiuflrs  and  Brie 
counties. 

The  surrogate  of  each  of  the  counties  of  New  York  and  Kings, 
must  appoint,  and  may,  for  cause,  remove,  a  stenographer  for 
his  court,  who  is  entitled  to  a  salary,  fixed  by  law,  and  to  be  paid 
as  the  salaries  of  clerks  in  the  surrogate's  office  are  paid.  The 
surrogate  of  Kings  county  may  appoint,  and  at  pleasure  remove 
all  attendants  and  messengers,  and  court  officers  in  his  court, 
who  must  attend,  from  day  to  day,  the  terms  and  sittings  of  the 
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court  to  preserve  order,  and  to  perform  whatever  services  may 
be  required  of  him  by  the  surrogate.  The  surrogate  of  Erie  county 
may  appoint,  and  at  pleasure  remove,  one  court  officer  to  attend 
his  court  and  to  perform  such  duties  in  respect  thereto  as  tlie 
said  surrogate  may  prescribe.  Such  officer  shall  possess  all  the 
powers  of  officers  designated  by  sheriffs  to  attend  upon  such 
courts,  and  shall  each  receive  a  salary  not  to  exceed  one  thou- 
sand two  hundred  dollars  a  year,  to  be  paid  in  equal  monthly 
payments  by  the  treasurer  of  the  county  of  Erie. 

Am'cl  by  L.  1909.  ch.  65.  Derivation  —  Code  Civil  Procedure,  IS  95-97. 
2512.  For  remainder  of  S  95  Kee  Judiciary  Law,  |S  168,  2(M>.  For  remainder 
of  8  06  see  Judiciary  Law  H  230,  349,  351,  354.  For  remainder  of  f  97  Me 
Judiciary  Lblw,  {(  160,  170,  201,  231-233,  279,  403,  4C5.  See  note  70  of 
notes  of  Board  of  Statutory  Couaolldatlon  at  end  of  code. 

S  2518.  [Am*d,  180.3,  1890,  1902,  1903,  1904,  1905,  1906, 
1909.]      Stenogrraphers   In   other  counties. 

The  surrogate  of  each  county,  except  New  York,  Kingrs,  Ham- 
ilton, Queens  and  Richmond,  may,  in  his  discretion,  appoint,  and 
at  pleasure  remove,  a  steno>frapher  for  his  court,  who,  except  in 
Sullivan  county,  shall  receive  a  salary  to  be  fixed  by^  such  sur- 
rogate, not  exoeedinf?  in  counties  having  a  population  less  than 
thirty  thousand,  eight  hundred  dollars  per  annum;  in  counties 
having  a  population  of  thirty  thousand  and  not  more  than  fifty 
thousand,  not  exceeding  one  thousnnd  dollars  per  annum,  and  in 
counties  having  a  population  exceeding  fifty  thousand,  not  exceed- 
ing twelve  hundred  dollars  per  annum,  except  that  in  counties  in 
which  are  located  cities  of  the  second  class,  or  In  counties  in 
which  are  located  three  cities  of  the  third  class,  such  salary  shall 
not  exceed  eighteen  hundred  dollars  per  annum;  and  in  any  county 
wholly  containing  a  city  of  the  first  class,  such  salaries  shall  not 
exceed  two  thousand  dollars  per  annum.  The  population  of  the 
several  counties  shall  be  determined  by  the  last  preceding  census. 
If  a  regular  stenographer  is  appointed  in  Sullivan  county,  his 
salary  shall  be  five  hundred  dollars  per  annum.  The  board  of 
supervisors  shall  provide  for  the  payment  of  such  salary  in  the 
same  manner  as  other  county  expenses  are  paid.  Such  stenog- 
rapher shall  deliver  to  the  surrogate  of  the  county  a  full  copy 
of  all  the  minutes  taken  by  him;  and  on  the  receipt  of  his  fees, 
not  exceedmg  three  cents  per  folio,  a  like  copy  to  the  party,  or 
each  of  the  parties,  to  the  proceeding  in  which  the  minutes  were 
taken,  except  that  in  the  counties  of  Onondaga  and  Monroe  such 
fees  shall  not  exceed  six  cents  per  folio.  When  not  actually  en- 
gaged in  the  discharge  of  his  duties  as  stenographer,  he  shall 
perform  such  clerical  duties  in  connection  with  tiie  surrogate's 
court  as  the  surrogate  directs.  In  counties  wherein  the  surro- 
gate is  also  county  judge,  the  stenographer  so  appointed  shall  be 
the  stenographer  of  the  county  court,  and  shall  perform  the 
duties  pertaining  to  a  stenographer  of  the  county  court  without 
additional  compensation.  In  counties  where,  for  any  cause,  *  a 
regujjir  stenographer  for  his  court  has  not  been  appointed,  aa 
provided  by  this  section,  the  surrogate  may,  in  individual  pro- 
ceedings requiring  the  services  of  a  stenographer,  appoint  a  stenog- 
rapher who  shall  be  paid  a  reasonable  compensation,  certified  by 
the  surrogate  in  every  case  in  which  he  takes  notes  of  testimony, 
from  the  estate  or  matter  in  which  such  services  are  rendered. 

Am'd  by  L.  1893,  ch.  686;  L.  1890,  ch.  248;  L.  1902,  ch.  265;  L.  1903, 
ch.  470;  L.  1004.  ch.  59:  L.  1905,  cb.  G70;  L.  1906,  ck.  226;  U  1909,  ch. 
270.    In  effect  Sept.   1,   1909. 
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I  2613a.  [Added,  1900.]  Interpreters  in  Bnrroffate's  court 
of  Klngrs  county. 

The  surrogate  of  Kings  county  must  from  time  to  time  ap- 
point and  may  at  pleasure  remove  an  interpreter  to  be  attached 
to  tlie  surrogate's  court  of  said  county.  Such  interpreter  shall 
receive  a  salary  of  eighteen  hundred  dollars  per  annum  to  be 
paid  by  the  comptroller  of  the  city  of  New  York,  in  monthly  in- 
stalments and  shall,  before  entering  upon  his  duties,  file  in  the 
office  of  the  clerk  of  the  county  of  Kings  the  constitutional  oath 
of  olflce  in  which  there  shall  also  be  incorporated,  language  to  the 
effect  that  he  will  fully  and  correctly  interpret  and  translate 
each  question  propounded  through  him  to  a  witness  and  each 
answer  thereto  in  said  courts.  The  compensation  for  the  above 
interpreter  to  be  taken  out  of  the  amount  appropriated  for  the 
support  of  the  said  surrogate's  court,  or  from  any  other  con- 
tingent city  fund. 

Ad(1(Hl  by  L.  1900,  ch.  65.  Derivation  —  CocIp  Civil  Procedure,  {  300.  For 
remalmler  of  Rectlon  i$ec  Judiciary  Law,  |f  108,  382-.385.  See  note  10  of 
notes  of   Board   oC   Statutory  CouBolidatlon   at  end   of   code. 

f  2514.  [Am*d,  1000.]  Definition  of  expresiitons  used  In 
tbis  chapter. 

In  construing  the  provisions  of  this  chapter,  the  following  rules 
must  be  observed,  except  where  a  contrary  intent  is  expressly 
declared  in  the  provision  to  be  construed,  or  plainly  apparent 
from  the  context  thereof: 

1.  The  word,  "  intestate  "  signifies  a  person  who  died  without 
leaving  a  valid  will;  but  where  it  is  used  with  respect  to  par- 
ticular property,  it  signifies  a  person  who  died  without  effectually 
disposing  of  that  property  by  will,  whether  he  left  a  will  or  not. 

2.  The  word,  **  assets  '*  signifies  personal  property  applicable  to 
the  payment  of  the  debts  of  a  decedent. 

3.  [Am'd,  1900.J  The  word  "  debts  "  includes  every  claim  and 
demand,  upon  which  a  judgment  for  a  sum  of  money,  or  direct- 
ing the  payment  of  money,  could  be  recovered  in  an  action;  and 
the  word  **  creditor  "  includes  every  person  having  such  a  claim 
OF  demand,  any  person  having  a  claim  for  expense  of  administra- 
tion, or  any  person  having  a  claim  for  funeral  expenses. 

L.  1000,  ch.   120.     In  effc»ct  Sept.   1,  1900. 

4.  The  word,  "  will  "  signifies  a  last  will  and  testament,  and 
includes  all  the  codicils  to  a  will. 

5.  The  expression  **  letters  of  administration,"  includes  letters 
of  temporary  administration. 

6.  The  expression,  **  testamentary  trustee,"  includes  every  per- 
son, except  an  executor,  an  administrator  with  the  will  annexed, 
or  a  guardian,  who  is  designated  by  a  will,  or  by  any  competent 
authority,  to  execute  a  trust  created  by  a  will:  and  it  includes 
such  an  executor  or  administrator,  where  he  is  acting  in  the 
execution  of  a  trust  created  by  the  will,  which  is  separable  from 
his  functions,  as  executor  or  administrator. 

7.  The  word,  **  surrogate,"  where  it  is  used  in  the  text,  or  in  a 
bond  or  undertaking,  given  pursuant  to  any  provision  of  this 
chapter,  includes  every  officer  or  court  vested  by  law  with  the 
functions  of  surrogate. 

8.  The  expres.sion,  "judicial  settlement,"  where  it  is  applied  to 
an  account,  signifies  a  decree  of  a  surrogate's  court,  whereby  the 
account  is  made  conclusive  upon  the  parties  to  the  special  pro- 
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ceeding,  either  for  all  purposes,  or  for  certain  puriK)8es  specified 
in  the  statute;  and  an  accouut  thus  made  conclusive  is  said  to 
be  **  judicially  settled." 

9.  The  expression,  "  intermediate  account,"  denotes  an  account 
filed  in  the  surrogate's  office,  for  the  purpose  of  disclosing  the  acts 
of  the  person  accounting,  and  the  condition  of  the  estate  or  fund 
in  his  hands  and  not  made  the  subject  of  a  judicial  settlement. 

10.  The  expression,  '*  upon  the  return  of  a  citation,"  where  it 
is  used  in  a  provision  re<iuiring  an  act  to  be  done  in  the  surro- 
gate's court,  relates  to  the  time  and  place  at  which  the  citation 
is  returnable,  or  to  which  the  hearing  is  adjourned;  includes  a 
supplemental  citation,  issued  to  brin-*  in  a  party  who  ought  to 
be,  but  has  not  been  cited;  and  implies  that,  before  doing  the 
act  specified,  due  proof  must  be  made,  that  all  persons  required  to 
be  cited  have  been  duly  cited. 

11.  The  expression,  **  person  interested,"  where  it  is  used  in 
connection  with  an  estate  or  a  fund,  includes  every  person  en- 
titled, either  absolutely  or  contingently,  to  share  in  the  estate  or 
the  proceeds  thereof,  or  in  the  fund,  as  husband,  wife,  legatee, 
next  of  kin,  heir,  devisee,  assignee,  grantee  or  otherwise,  except 
as  a  creditor.  Where  a  provision  of  this  chapter  prescribes  that 
a  person  interested  may  object  to  an  appointment,  or  may  apply 
for  an  inventory,  an  account,  or  increased  security,  an  allegation 
of  his  interest,  duly  verified,  sufl^ces,  although  his  interest  is  dis- 
puted; unless  he  has  been  excluded  by  a  judgment,  decree  or 
other  final  determination,  and  no  appeal  therefrom  is  pending. 

12.  The  term,  "  next  of  kin,"  includes  all  those  entitled,  under 
the  provisions  of  law  relating  to  the  distribution  of  personal 
property,  to  share  in  the  unbequeathed  residue  of  the  assets  of  a 
decedent  after  payment  of  debts  and  expenses,  other  than  a  sur- 
viving husband  or  wife. 

13.  The  expression,  "  real  property,"  includes  every  estate,  in- 
terest, and  right,  legal  or  equitable,  in  lands,  tenements,  or  here- 
ditaments, except  those  which  are  determined  or  extinguished  by 
the  death  of  a  person  seized  or  possessed  thereof,  or  in  any  man- 
ner entitled  thereto,  and  except  those  which  are  declared  by  law 
to  be  assets.  The  word,  **  inheritance,"  signifies  real  property,  as 
defined  in  this  subdivision,  descended  as  prescribed  by  law.  The 
expression,  "  personal  property,"  signifies  every  kind  of  property, 
wliich  survives  a  decedent,  other  than  real  property  as  defined  m 
this  subdivision,  and  includes  a  right  of  action  conferred  by 
special  statutory  provision  upon  an  executor  or  administrator. 

2  B.  S.  68,  i  71  (2  Edm.  70)  and  Bubd.  13;  1  R.  S.  764,  |  27  (1  Edm. 
706). 

034 


c  18.  t.  2,  a,  1  SERVICE  OF  PROCESS.  §§  251&-16 

TITIiE  n. 

Provittons  relating  generally  to  the  proceedings  in  snrro- 
gatee'  courts,  and  to  appeals  from  those  courts. 

.Ailleto  1.  PioceM   and   terrlce    thereof;    appearance,   and   Joinder  of   Imm; 
mlecellaoeoua  regulations  of  pMctloe. 
2.  Hearing;  Inclnding  trial  by  Jary  and  reference. 
8.  Decrees  and  orders;  and  ue  enforcement  thereof.    Costs  and  fsss. 

4.  Appeal. 

5.  ProTlslons   relating  generally  to  letters;    and   genenlly   to  exM- 

Btoffs.  administrators    guardians,  and  testamentaxjr  trustees. 

ARTIGIiBl  FIRST. 

fVo0688,  and  aervice  thereof;  appearance^  and  Joinder  of  issue;  nUs- 
eeUaneous  regulations  of  practice. 

Sec;  9S16.  Process;  bow  executed  and  returnable. 

3516.  Proceedings  to  be  commenced  by   cttatien. 

2617.  Id.;  within  the  statute  of  limitations. 

2618.  Persons    constituting  a  class;    when   te   be   cited;    citatfcni  wh«s 

some  are  unknown. 
S619.  Ckwtenta  of  citation. 
3620.  GltaUon;  how  served  in  the  State. 
2621;  Substitute  for  personal  serTice  open  a  resident. 
2622.  Serrice  by  publication,  etc. 
2628.  Id.;  upon  persons  unknown,  etc. 

2634.  Order;   when  and  how  made;  contents  thereof. 

2626.  What  time  required  for  dellTOry  of  oopy,   etc. 
2620.  Service  upon  a  corporation.  Infant,  lunatic,  etc. 

2627.  Id.;  upon  infant,   etc.;   additional  requirement  In  certain  esisa 

2628.  Appearance;  how  made,  and  effect  thereof. 

2629.  Surrogate's  father  or  son  not  to  practice  before  him. 
2930.  Special  guardian;  when  to  be  appointed. 

2531.  Notice  of  proceedings  to  appoint   special  goardlan. 
2682.  Proof  of  serrice  of  citation,  subpoena,  etc. 
2688.  Written  pleadings  may  be  required. 
2534.  Verlflcatlon  thereof. 

2635.  PubUcatlon  of  citation,  ete. 

2536.  [Repealed.] 

2537.  Money  paid  Into  court  and  securities  taken,  how  disposed  of. 
2638.  Oertain   proYlslons   made   applicable   to  proceedings  in   surro^atos' 

courts. 

i  8515.  Prooesai  boiFr  «xeoiited  and  retvnalble* 

A  citation  or  other  mandate  of  a  eurrograte's  court  must,  ex- 
cept where  it  is  otherwise  specialij  prescribed  by  law,  be  made 
retamable  before  the  surrogate  from  whose  court  it  was  issued, 
and  may  be  served  or  executed  in  any  county.  A  warrant  of 
attachment  must  be  directed  to  the  sheriff  of  the  surrogate's 
county;  who  may  execute  it  in  any  county,  and  must  convey  the 
person  arrested  to  the  place  where  it  is  returnable. 

U  1887.  ch.  480,  %%  66,  67  (4  Bdm.  496). 

I  2516.  Pvoceedlnsra  to  1»e  eommenecd  Ibr  eitotton. 

Except  in  a  cajse  where  it  is  otherwise  specially  prescribed  by 
law,  a  special  proceeding  in  a  surrogate's  court  must  be  com- 
menced by  the  service  of  a  citation,  issued  upon  the  presentation 
of  a  petition.  But  upon  the  presentation  of  the  petition,  the 
court  acquires  jurisdiction  to  do  any  act,  which  may  be  dpil# 
before  actual  service  of  the  citation. 
.  9ee  }|  2626  and  2688,  post. 
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1  S61T.  Id.  I  wltlftin  tlie  Mtatnte  of  llmltotloas. 

The  presentation  of  a  petition  is  deemed  the  commencement 
of  A  special  proceeding,  within  the  meaning  of  any  proTioion 
of  this  act,  which  limits  the  time  for  the  commencement  thereof. 
But  in  order  to  entitle  the  petitioner  to  the  benefit  of  thia 
section,  a  citation  issued  upon  the  presentation  of  the  petition, 
must,  within  sixtj  days  thereafter,  be  served,  as  prescribed  in 
section  2520  of  this  act,  upon  the  adverse  party.,  or  upon  one  of 
two  or  more  adverse  parties,  who  are  jointly  liable,  or  other- 
wise united  in  interest;  or,  within  the  same  time,  the  first  publi- 
cation thereof  must  be  made,  pursuant  to  an  order  made  ai 
prescribed  in  section  2522  of  this  act. 

See  Ifi  Sd9  and  4C0,  ante. 

fi  251S.  [Am'd,  1908.]  Persons  constltntlnv  «  classy  ^vrbem 
to  be  cited;  citation  "vrlften  some  are  nnknov^n. 

Where  it  is  prescribed,  in  any  provision  of  this  chapter,  that 
a  petition  must  pray  that  a  person,  or  that  creditors,  next  of  kin, 
legatees,  heirs,  devisees,  or  other  persons  constituting  a  class, 
may  be  cited  for  any  purpose,  all  those  persons  are  necessary 
parties  to  the  special  proceeding.  Where  persons  to  be  cited 
constitute  a  class,  the  petitioner  must  set  forth,  in  an  affidavit, 
the  name  of  each  of  them,  unless  the  name,  or  part  of  the  name, 
of  one  or  more  of  them  cannot,  after  diligent  inquiry,  be  ascer- 
tained by  him;  in  w^hich  case,  that  fact  must  be  set  forth  and  he 
may  also  allege  that  there  may  be  others  whose  existence  is  un- 
known to  him;  and  the  surrogate  must,  thereupon,  inquire  into 
the  matter.  For  the  purpose  of  the  inquiry,  he  may,  in  his  dis- 
cretion, issue  a  subpoena,  requiring  any  person  to  attend  before 
?iiim  to  testify  respecting  the  matter.  If  he  is  satisfied,  of  the 
reasonable  diligence  and  good  faith  of  the  petitioner  the  citation 
toay  be  directed  to  the  persons,  whose  names  are  unascertained 
and  also  to  all  other  persons  belonging  to  such  classes  by  a 
general  description,  showing  their  connection  with  the  decedent, 
or  interest  in  the  property  or  matter  in  question;  or  other  sufll- 
cient  identification.  A  citation,  thus  directed,  has  the  same  force 
and  effect,  as  if  it  was  directed  to  the  persons  intended,  by  their 
names;  and  where  the  persons  so  intended  are  duly  cited,  in  any 
manner  prescribed  by  law,  the  decree  binds  them,  as  if  they  were 
named  in  the  citation.  A  petition,  duly  verified,  is  deemed  an 
affidavit,  within  the  meaning  of  this  section. 

2  R.  S.  74.  fi  26  (2  Edm.  7S).  Am'd  by  L.  1008,  ch.  27t.  In  effect  8e»t. 
1,   1908. 

}   2510.   Contents    of   citation. 

A  citation  must  be  made  returnable  upon  a  day  certain,  desig- 
nated therein,  not  more  than  four  months  after  the  date  thereof; 
and  must  specify  whose  estate  or  what  subject-matter  is  in 
question.  The  names  of  all  the  persons  to  be  cited,  as  far  as 
tney  can  be  ascertained,  must  be  contained  in  the  citation. 
Where  the  name,  or  part  of  the  name,  of  either  of  them  cannot 
be  ascertained,  that  fact  must  be  stated  in  the  citation. 

L.   IH^T,  oh.  460.   fi  7  (4  Edm.   487). 

§   2520.   Citation;  how  served  in  the  state. 

Except  where  special  provision  is  otherwise  made  by  law, 
aervice  of  a  citation,  within  the  State,  must  be  made  npon  an 

636 
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adult  person,  or  an  infant  of  the  age  of  fourteen  yearn  or 
upwardB,  by  deUvering  a  copy  thereof  to  the  person  to  be  serred, 
or  by  leaTing  a  copy  at  his  residence,  or  the  place  where  he 
sojourns,  with  a  person  of  suitable  age  and  discretion,  under 
such  circumstances,  that  the  surrogate  has  good  reason  to  believe 
that  the  copy  came  to  his  knowledge,  in  time  for  him  to  attend 
at  the  return  day.  A  citation  must  be  so  served,  if  within  the 
county  of  the  surrogate  or  an  adjoining  county,  at  least  eight 
days  before  the  return  day  thereof;  if  in  any  other  county,  at 
least  fifteen  days  before  the  return  day;  unless,  in  either  case, 
the  person  served,  being  an  adult,  and  not  incompetent,  assents 
in  writing  to  a  service  within  a  shorter  time.  Any  person, 
although  a  party  to  the  special  proceeding,  may  serve  a  citation. 

I  2621.  Svbstltvte  for  personal  aervice  npon  a  resident. 

Where  it  appears  by  affidavit,  to  the  satisfaction  of  the  sur- 
rogate from  whose  court  a  citation  issued,  that  proper  and 
diligent  effort  has  been  made  to  serve  it  upon  a  resident  of  the 
State,  as  prescribed  in  the  last  section;  and  that  the  person  to 
be  served  cannot  be  found,  or  if  found,  that  he  evades  service, 
so  that  it  cannot  be  made;  the  surrogate  may  make  an  order, 
directing  that  service  thereof  be  made,  as  prescribed  in  section 

436  of  this  act;  and  the  provisions  of  that  section  and  of  section 

437  of  this  act,  relating  to  the  service  of  a  summons,  apply  to  the 
service  of  a  citation;  pursuant  to  an  order  made  as  prescribed 
in  this  section. 

9  2522.  [Am'd»  1881.]    Serrlee  br  pvblleatlon,  ete. 

The  surrogate,  from  whose  court  a  citation  is  issued,  may 
make  an  order,  directing  the  service  thereof  without  the  State, 
or  by  publication,  in  either  of  the  following  cases: 

1.  where  it  is  to  be  served  upon  a  foreign  corporation,  or 
npon  a  person  who  is  not  a  resident  of  the  State. 

2.  Where  the  person  to  be  served,  being  a  resident  of  thjf 
State,  has  departed  therefrom  with  intent  to  defraud  his  cred- 
itors, or  to  avoid  the  service  of  process. 

3.  Where  the  person  to  be  served,  whether  an  adult  or  att 
Infant,  is  a  resident  of  the  State,  but  is  temporarily  absent 
therefrom. 

4.  Where  the  person  to  be  served  is  a  resident  of  the  State, 
or  a  domestic  corporation,  and  an  attempt  was  made  to  ser^  a 
citation,  issued  from  the  same  surrogate's  court,  upon  the  pre- 
sentation of  the  same  petition;  before  the  expiration  of  the 
limitation  applicable  to  the  enforcement  of  the  claim  set  forth 
in  the  petition,  as  fixed  in  chapter  fourth  of  this  act;  and  the 
limitation  would  have  expired  within  sixty  days  next  preceding 
the  application  for  the  order,  if  the  time  had  not  been  extended 
by  the  attempt  to  serve  the  citation. 

See  I  9626.  post. 

I  2628.  Id.  I  upon  persons  nnlcnovm,  ete. 

The  surrogate  may  also  make  an  order,  directing  the  service 
of  a  citation  without  the  State,  or  by  oublication,  in  either  of 
the  following  cases: 

1.  Upon  a  party  to  whom  a  citation  is  directed,  either  by  his 
full  name  or  part  of  his  name,  where  the  surrogate  is  satisfied, 
by  aflidavit,  that  the  residence  of  that  party  cannot,  after 
diligent  inquiry,  be  ascertained  by  the  petitioner. 
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2.  Upon  one  or  moPe  unkmown  creditors,  next  of  kin,  legateea, 
heins  deTiseee,  or  other  persons  included  in  a  class,  to  whom  a 
citation  has  been  directed,  designating  them  bj  a  general  de- 
scription, as  prescribed  in  tnis  article. 

I  2634.  £Am'd,  1881,  1880.]  Order,  wliem  imd  Itovr  aiaAei 
coatentii  tl&ereof. 

Where  an  order,  directing  the  serried  of  a  citation  without  the 
State,  or  by  publication,  is  made  as  prescribed  in  either  of  the 
last  two  sections,  the  party  applying  therefor  must  produce  proof, 
by  affidavit  or  otherwise,  to  the  satisfaction  of  the  surrogate, 
that  the  case  is  one  of  those  specified  in  those  sections.  Hie 
order  must  direct  that  service  of  the  citation,  upon  the  person 
named  or  described  in  the  order,  be  made  by  publication  of  the 
citation  in  two  newspaipers,  designated  as  prescribed  in  this  arti- 
cle, unless  from  ^he  petition  it  appears  that  the  estate  amounts  to 
less  than  two  thousand  dollars,  in  which  case  only  one  newspaper 
shall  be  designated,  for  a  specified  time,  which  the  surrogate  deems 
reasonable,  not  less  than  once  in  each  of  six  successive  weeks; 
or,  at  the  option  of  the  petitioner,  by  delivering  a  copy  of  the  cita- 
tion, without  the  State,  to  each  person  so  named  or  described, 
in  person,  and  If  the  person  to  be  served  is  an  infant  under  the 
age  of  fourteen  years,  also  to  the  person  with  whom  he  is  so- 
journing or,  if  the  service  is  made  upon  a  corporation,  to  an  officer 
thereof  specified  in  section  four  hundred  and  thirty-one  or  four 
hundred  and  thirty-two  of  this  act,  X  must  also  contain  either 
a  direction  that  on  or  before  the  day  of  the  first  publication,  the 
petitioner  deposit,  in  a  specified  post-office,  a  copy  of  the  citation 
and  of  the  order,  contained  in  a  securely  closed  post-paid  wrapper, 
directed  to  the  person  to  be  served,  at  a  place  specified  in  the 
order,  and,  if  the  person  to  be  served  is  an  infant  under  the  age 
of  fourteen  years,  a  further  copy,  likewise  contained  in  a  securely 
closed  post-paid  wrapper,  directed  to  the  person  with  whom  such 
infant  is  sojourning  or,  a  statement  that  the  surrogate,  being 
satisfied,  by  the  affidavit  upon  which  the  order  was  granted,  that 
the  petitioner  cannot,  with  reasonable  diligence,  ascertain  a  place 
or  places  where  the  person  to  be  served  would  probably  receive 
matter  transmitted  through  the  post-office,  dispenses  with  tha  de- 
posit of  any  papers  therein. 

8m  I  440,  Ante ;  L.  1800,  oh. «».   In  effect  Sept  1, 1890. 


I  MOS.  [Am'dy  1882.]  What  tUmn  re««tred  for  AmUwrr 
•f  COPTt  «t«. 

Where  service  is  made  by  delivering  a  copy  of  the  citatioq 
wtthoat  the  State,  pursuant  to  an  order  made  asprescrlbed  in 
the  laat  section,  it  must  be  made,  if  within  the  United  SUtet, 
at  least  thirty  days,  if  without  the  United  States,  at  least  forty 
days,  before  the  return  day  of  the  citation.  Proof  of  pablicatiop. 
deposit  or  delivery  may  be  made  ai  prescribed  in  section  444 
of  this  act 

flee  H  4M.  440.  ante;  L.  1887.  cli.  4«0.  ,  •sl-.  t840.  «h.  I»^ll  H  J/m. 
401);  L:  last,  ch.  888  «  Mm.  124);  2  B.  S.    <1,  88.  |i  88,  84^  JMm.  81). 

I  msam»  n^Tyn—  vpo«  «  eoworatIo%  imimmif  Iiimatle»  eta. 

Service  of  a  citation  must  be  made  upon  an  infant  under  the 
ag«  of  fourteen  years,  a  person  judicially  declared  to  be  Incom- 
petent to  manage  his  affairs  by  reason  of  lunacy,  Idio^.  or 
habitual  drunkenness,  or  a  corporation,  in  the  manner  jveacnbed 
for  personal  8«Tice  of  a  summons  npMi  8nch  a  1 
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a   corporation,   in   article  first   of  title   first   of  chapter  fifth   of 
this  act. 

L.   1870.   ch.   693   (0  Edm.   420).    See  {{  42G,  431  and  432.  ante. 

S  2.^27.  Id.;  upon  Infant,  etc.)  additional  requirement  In 
eertaln  ca»e«. 

Where  a  person,  cited  or  to  be  cited,  is  an  infant  of  the  apre 
of  fourteen  years  or  upwards,  or  where  the  surrogate  has,  in  his 
opinion,  reasonable  grounds  to  believe,  that  a  person,  cited  or 
to  be  cited,  is  an  habitual  drunkard,  or  for  any  cause  mentally 
incapable  adequately  to  protect  his  rights,  although  not  judicially 
declared  to  be  incompetent  to  manage  his  affairs,  the  surrogate 
may,  in  his  discretion,  w^ith  or  without  an  application  therefor, 
and  iiy  the  interest  of  that  person,  make  an  order  requiring  that 
a  copy  of  the  citation  be  delivered,  in  behalf  of  that  person,  to 
a  person  designated  in  the  order;  and  that  service  of  the  cita- 
tion shall  not  be  deemed  complete  until  such  delivery.  Where 
the  person,  cited  or  to  be  cited,  is  an  infant  under  the  age  of 
fourteen  years,  or  a  person  judicially  declared  to  be  incompetent 
to  manage  his  affairs,  by  reason  of  lunacy,  idiocy,  or  habitual 
drunkenness,  and  the  surrogate  has  reasonable  ground  to  believe 
that  the  interest  of  the  person,  to  whom  a  copy  of  the  citation 
was  delivered,  in  behalf  of  the  infant  or  incompetent  person, 
is  adverse  to  that  of  the  infant  or  incompetent  person,  or  that 
for  any  reason,  he  is  not  a  fit  person,  to  protect  the  latter's 
rights,  the  surrogate  may  likewise  make  such  an  order;  and 
as  a  part  thereof,  or  by  a  separate  order,  made  in  like  manner 
at  any  stage  of  the  proceedings,  he  may  appoint  a  special 
guardian  ad  litem  to  conduct  the  proceedings  in  behalf  of  the 
incompetent  person,  to  the  exclusion  of  the  committee,  and  with 
the  same  powers,  and  subject  to  the  same  liabiHties,  as  a  com- 
mittee of  the  property. 

L.   1872,  ch.  003   (9  Edm.  420). 

I  2528.  [Am' A,  1896.]  Appearaneei  Ilow  made,  and  effeet 
thereof. 

In  a  surrogate's  court,  a  party  of  full  age  may,  unless  he  has 
been  judicially  declared  to  be  incompetent  to  manage  his  affairs, 
prosecute  or  (Jefend  a  special  proceeding,  in  person  or  by  attorney 
regularly  admitted,  to  practice  in  the  courts  of  record,  at  hi^ 
election;  except  in  a  proceeding  to  punish  him,  for  contempt,  or 
where  he  is  required  to  appear  in  person,  by  special  provision  of 
law,  or  by  a  special  order  of  the  surrogate.  The  issue  and  porvice 
of  a  citation  may  be  waived  by  a  party  in  any  proceeding  by  an 
instrument  in  writing,  acknowledged  or  approved  as  a  deed  enti- 
tled to  be  recorded,  or  by  personal  appearance  or  by  his  attorney 
with  written  authorization  executed  and  acknowledged  as  a  deed 
and  filed  in  the  office  of  the  surrogate.  The  appearance  of  a 
party,  against  whom  a  citation  has  been  issued,  has  the  same 
effect,  as  the  appearance  of  a  defendant,  in  an  action  brought 
in  the  supreme  court. 

L.   1890.  ch.  670.    In  effect  Sept.   1,  1896.    See  SI  55,  424,   790-802,  ante. 

I  2528.  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated 
Latws,  tit.  Judiciary  Law,  §  472.] 

{  2530.  Speelal  gmardlan;  'wlien  to  be  appointed. 

Where  a  party,  who  is  an'  infant,  does  not  appear  by  his  gen- 
eral guardian;  or  where  a  party,  who  is  a  lunatic,  idiot  or  habitual 
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drunkard,  does  not  appear  by  his  committee,  the  surrogate  must 
appoint  a  competent  and  responsible  person,  to  appear  as  special 
guardian  for  that  party.  Where  an  infant  appears  by  his  general 
guardian,  or  where  a  lunatic,  idiot,  or  habitual  drunkard,  appears 
by  his  committee,  the  surrogate  must  inquire  into  the  facts,  and 
must,  in  like  manner,  appoint  a  special  guardian,  if  there  is  any 
ground  to  suppose  that  the  interest  of  the  general  guardian  or 
committee  is  adverse  to  that  of  the  infant,  or  incompetent  per- 
son; or  that  for  any  other  reason,  the  interests  of  the  latter 
require  the  appointment  of  a  special  guardian.  A  person  cannot 
be  appointed  such  a  special  guardian,  unless  his  written  consent 
is  tiled,  at  or  before  the  time  of  entering  the  order  appointing  him. 

See  2  R.  9.  100,  S  il  (2  Edm.  104),  am'd;  L.  1837.  ch.  460,  S  38  (4  Edm. 
494):  L.  1803,  ch.  302,  i  6  (0  E<lm.  120);  L.  1870.  ch.  170,  |  4  (7  Edm. 
605);    L.    1872,  ch.   693,    8   2    (9  Edm.   421). 

S  2531.  Notice  of  proceedlnorn  to  appoint  «pecl«l  flpnard- 
lan. 

Where  a  person,  other  than  the  infant,  or  the  committee  of  the 
incompetent  person,  applies  for  the  appointment  of  a  special 
guardian,  as  prescribed  in  the  last  section,  at  least  eight  days' 
notice  of  the  application  must  be  personally  served  upon  the 
infant,  or  incompetent  person,  if  he  is  within  the  State,  and  also 
upon  the  committee,  if  any,  in  like  manner  as  a  citation  is  re- 
quired by  law  to  be  served.  But  except  in  a  case  specified  in  title 
fifth  of  this  chapter,  the  surrogate  may,  by  an  order  to  show  - 
cause,  prescribe  a  shorter  time,  and  direct  the  service  of  the 
order  to  be  made  iu  such  a  manner  as  he  deems  proper.  The 
application  may  be  made  at  the  time  of  presenting  the  petition, 
and,  in  that  case,  the  order  to  show  cause  may,  in  the  surrogate's 
discretion,  accompany  the  citation. 

2  R.  S.  100,  8  4  (2  Edm.  104);  L.  1837,  ch.  400,  |  37  (4  Edm.  494). 
am'd. 

8  2532.  Proof  of  ser-rice  of  citation,  Mubpoena,  etc. 

Proof  of  service  of  a  citation,  or  a  subpoena,  issued  from  a 
surrogate's  court,  must  be  made  in  the  manner  prescribed  by  law, 
for  proof  of  service  of  a  summons  issued  out  of  the  supreme 
court.  In  every  other  case,  proof  of  service  must  be  made  by 
affidavit;  or,  where  the  person  served  is  of  full  age  and  not  in- 
competent, by  a  written  admission  signed  by  him^  accompanied 
with  proof,  by  atndavit  or  otherwise,  of  the  genuineness  of  his 
signature. 

2  R.  S.  228,  8  0   (2  Edm.  232) ;  L.   1337.  ck.  460,  S  ^  (4  Edm.  488). 

8  2533.  Written  pleadings  may  be  required. 

The  surrogate  may,  at  any  time,  require  a  party  to  file  a  writ- 
ten petition  or  answer,  containing  a  plain  and  concise  statement 
of  the  facts  constituting  his  claim,  objection  or  defence,  and  a 
diMuand  of  the  decree,  order,  or  other  relief,  to  which  he  supposes 
himself  to  be  entitled.  The  surrogate  may  require  the  petition 
or  answer  to  be  verified,  and  a  copy  thereof  to  be  served  upon 
any  other  person  interested.  A  party  who  fails  to  comply  with 
such  requirement  may  be  treated  as  a  party  in  default.  Except 
where  Kych  a  requirement  is  made,  or  in  a  case  where  a  written 
petition  is  expressly  required  by  this  act,  a  petition,  or  the  answer 
thereto,  may  be  presented  orally:  in  which  case,  the  substance 
thereof  must  be  entered  in  the  records  of  the  courts. 


C.  18,  t.  2,  a.  i  SERVICE  OF  PROCESS.  §§  2534-Sft 

I  25^4.  Veriltc*tlon   thereof. 

The  provisions  of  sections  523»  524,  525,  and  526  of  this  act 
apply  to  a  verification  made  pursuant  to  this  chapter,  and  to 
the  petition  or  other  paiH»r  so  verified,  where  they  can  be  so  ap- 
plied in  {Substance,  without  regard  to  the  form  of  the  proceecUag. 

See   S   2749,   post. 

{  2535.  Publication  of  citation,  etc. 

Where  a  provision  of  this  chapter,  or  an  order  made  pursuant 
to  such  a  provision,  directs  the  publication  of  a  citation,  notice  or 
other  paper,  or  the  service  thereof  by  publication,  the  publication 
must  be  made  in  a  newspaper  published  in  the  county.  The 
surrogate  may,  also,  in  his  discretion,  direct  the  publication 
thereof  in  any  other  newspaper  published  in  the  same  or  another 
county,  as  he  deems  proper,  for  the  purpose  of  giving  notice  to 
the  persons  intended  to  be  served  or  notified.  If  no  newspaper 
is  published  in  the  county,  the  citation,  notice,  or  ,other  paper, 
must  be  published  in  the  newspaper  printed  at  Albany,  in  which 
legal  notices  are  required  by  law  to  be  published. 

L.  1874.  ch.  437  (0  Edm.  918) ;  2  B.  S.  107.  part  of  |  40  (2  Edm.   lU). 

S  2536.  [Repealed  by  L.  1900,  ch.  572.  In  effect  Sept.  1, 
1900.] 

S  2637.  [Am'd,  1882,  1908,  1009.1  Money  paid  into  court 
and  secarlties   taken  |  ho^v  disposed  of. 

Where  a  statute  requires  the  payment  of  money  into,  or  the 
deposit  of  a  security  with  the  surrogate's  court,  or  the  deposit  of 
a  security  for  the  payment  of  monej',  with  the  surrogate,  the 
same  must  be  paid  to  or  deposited  with  the  county  treasurer  of 
the  county  to  the  credit  of  the  beneficiary,  or  of  the  estate,  or  of 
the  special  proceeding;  unless  the  statute  contains  special  direc- 
tions for  another  disposition  thereof.  Each  security  so  deposited 
with  the  county  treasurer  must  be  held  and  disposed  of  by  him, 
subject  to  the  direction  of  the  surrogate's  court;  except  that  he 
must,  unless  otherwise  so  directed,  collect  the  principal  and  in- 
terest secured  thereby.  All  money  collected  by  or  paid  to  the 
county  treasurer,  as  pescribed  by  this  section,  must  be  held, 
man>aged,  invested  and  disposed  of  by  him,  in  like  manner  as 
money  paid  into  the  supreme  court  in  an  action  pending  therein. 
The  regulations,  contained  in  /the  general  rules  of  practice,  as 
8i>ecified  in  subdivision  eight  of  section  four  of  the  state  finance 
law.  and  the  provisions  of  title  third  of  chapter  eight  of  this  acr, 
apply  to  money  paid  to  and  securities  deposited  with  the  county 
treasurer,  as  prescribed  in  this  section;  except  that  the  surro- 
gate's court  exercises,  with  respect  thereto,  or  with  respect  to  a 
security,  in  which  any  of  the  mone^'  has  been  infvested,  or  upon 
which  it  has  been  loaned,  the  power  and  authority  conferred  upon 
the  supreme  court  by  section  seven  hundred  and  forty-seven  of 
this  act. 

Am'd  by  L.  1908.  ch.  183;  L.  1009,  ch.  65.  I  3.  and  ch.  240.  f  84. 
Soe  note  72  of  notes  of  Board  of  Statutory  Consolidation  at  end  of  code. 

i  2S38.  Certain  provisions  made  applicable  to  proceed- 
insrs  in  snrroKTateN*  courts. 

Except  where  a  contrary  intent  is  expressed  in,  or  plainly  im- 
plied from  the  context  of,  a  provision  of  this  chapter,  the  foUow- 
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ing  portion  of  this  act,  to  wit:  title  first,  and  article  third  and 
fourth  of  title  sixth,  of  chapter  eighth,  and  articles  first  and 
second  of  title  third,  of  chapter  ninth,  apply  to  surrogates'  courts 
and  to  the  proceedings  therein,  so  far  as  they  can  be  appli€>d  to 
the  substance  and  subject-matter  of  a  proceeding,  without  regard 
to  its  form. 

L.  1837,  cli.  460,  |  77  (4  Edm.  501) ;  2  R.  S.  221,  {  0  (2  Edm.  230). 
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ARTIOUS  SBCOlfD. 

Hearing;  induding  trial  by  jury  and  reference. 

See.  2880.  Testimony   of  aged,   sick,   or   Infirm   witnen. 
2M0.  Id.;  in  another  countj. 
2541.  Dutj  of  stenographer. 
2&42.  How  minutes  of  teetlmonj  authenticated. 
2648.  Id.;  to  be  bound  in  Tolames,  etc. 
2544.  Bequest,    etc..   does  not  disqualify,   etc.,   witness. 

2645.  Exceptions  upon  a  trial. 

2646.  Surrogate  may  refer  questions  of  fact,  or  acoonnt. 

2647.  TrUl  by  Jury. 

2648.  Reylew. 

2549.  Appeal  from  order  thereopen. 

I  2689.  Testimony  of  affed,  nick,  or  Inllrin  -vrltaens. 

Upon  the  application  of  a  party  to  a  special  proceeding,  and 
upon  proof,  by  affidavit,  to  the  satisfaction  of  tht  surrogate, 
that  the  testimony  of  a  witness  in  his  county,  who  is  so  aged» 
sick,  or  infirm,  as  to  be  unable  to  attend  before  him  to  be  exam- 
ined, is  material  and  necessary  to  the  applicant,  the  surrogate 
must,  where  the  special  proceeding  was  instituted  to  procure  the 
probate  or  revocation  of  probate  of  a  will,  and  in  any  other  case, 
may,  in  his  discretion,  proceed  to  the  place  where  the  witness  is, 
and  there,  as  in  open  court,  take  his  examination.  Such  a  notice 
of  the  time  and  place  of  taking  the  examination,  as  the  surrogate 
prescribes,  must  be  given,  by  the  party  applying  therefor,  to 
each  other  party,  except  to  a  party  who  has  failed  to  appear 
as  required  by  the  citation.  The  surrogate  may  also,  in  his  dis- 
cretion, require  notice  to  be  given  to  any  other  person  interested. 

L.  1887,  ch.  400,  |  12  (4  Bdm.  489),  am'd;  L.  1841,  ch.  129,  fl  1,  8,  8  (4 
Bdm.   501).     See  i  2667. 

I  2640.  [Ana'dy  1881.]    Id.f  In  amotl&er  eovntr* 

In  a  case  specified  in  the  last  section,  except  that  the  witness 
is  in  another  county,  where  the  witness  is  a  subscribing  witness 
to  a  will,  if  the  surrogate  has  good  reason  to  believe  that  the 
witness  cannot  attend  before  him,  within  a  reasonable  time,  to 
which  the  hearing  may  be  adjourned,  he  may  make  an  order, 
directing  that  the  witness  be  examined  before  the  surrogate  of 
the  county  in  which  he  is;  specifying  a  day,  on  or  before  which 
a  certified  copy  of  the  order  must  be  delivered  to  the  latter  sur- 
rogate; and  directing  notice  of  the  examination  to  be  given  to 
such  persons,  and  in  such  manner,  as  he  thinks  proper.  A  copy 
of  the  order,  attested  by  the  seal  of  the  surrogate's  court,  must 
be  transmitted  by  him  to  the  surrogate  designated  in  the  order, 
together  with  the  original  will,  where  the  testimony  relates  to 
the  execution  of  a  written  will.  The  latter  surrogate  must  there- 
upon, on  the  day  specified  in  the  order,  or  on  another  day  to 
whicn  he  may  adjourn  the  examination,  take  the  examination  of 
the  witnesses,  as  if  he  possessed  original  jurisdiction  of  the 
special  proceeding.  The  examination,  after  it  is  reduced  to  writ- 
ing and  subscribed  by  the  witness  or  otherwise  duly  authenticated, 
together  with  a  statement  of  the  proceedings  upon  the  execution 
of  the  order,  must  be  certified  by  the  surrogate  taking  the 
examination,  attested  by  the  seal  of  his  court,  and  returned 
without  delay,  with  the  original  will,  if  any,  to  the  surrogate 
who  directed  the  examination,  by  whom  all  those  papers  most 
be  filed.    And  in  the  other  cases  named  in  said  section  two  tboa^ 
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sand  five  hundred  and  tfairtj-nine  he  may  appoiat  a  referee  to 
take  the  testimony  who  shall  report  the  same  to  the  Bald  surro- 
gate.   An  exajuination  so  taken  has  the  same  effect  wm  Hit  WM 
taken  before  the  latter  surrogate. 
L.  1887,  ch.  460.  |i  13,  14  and  10,  am*d  1881« 

I  2541.  Duty  of  stenovrAyliev. 

The  stenographer  of  a  surrogate's  conrt  most*  Tinder  the  d!ree- 
tion  of  the  surrogate,  take  full  stenographic  notes  of  all  pro- 
ceedings, in  which  oral  proafs  are  giyen,  except  where  the  surro- 
gate otherwise  directs.  The  testimony  must  be  legibly  written 
out  at  length  by  him,  from  his  notes;  and  the  minutes  thereof, 
as  so  written  out,  must,  after  being  authenticated,  as  prescribed 
in  the  next  section,  be  filed  in  the  surrogate's  office. 

L.  1871,  cb.  874.  part  of  9  1  (9  Edm.  281),  am'd.    See  Go.  Proc.  {  256. 

I  2S4a.  [An'a,  1881.]  How  mlmntes  off  testimony  antlton- 
tloftte4. 

The  minutes  of  testimony  written  out  as  prescribed  in  the  last 
section,  or  taken  by  the  surrogate,  or  under  his  direction,  while 
the  witness  is  testifying,  must,  before  being  filed,  be  authenti- 
cated by  the  signature  of  the  stenographer,  referee,  the  surrogate 
or  the  derk  of  the  surrogate's  court,  as  the  case  may  be,  to  the 
elQPect  that  they  are  correct. 

li.   1877.  cb.   206,    |  8,   am'd  1881. 

^  S548.  Id.r  to  1»e  bovnd  in  ▼olvnaeB,  ete. 

In  the  city  and  county  of  New-York,  in  the  county  of  Kinca, 
and  in  any  other  county  where  the  supervisors  so  direct,  '^e 
minutes  of  testimony  written  out  by  the  stenographer  must  be 
bound,  at  the  expense  of  the  county,  in  Tolumes  of  convenient 
size  and  shape,  indorsed,  "  St^iographio  minutes  ",  and  numbered 
consecutively.  Upon  the  record  of  a  decree  made  in  any  con- 
tested matter,  the  surrogate  must  cause  to  be  made  a  minute, 
referring  to  each  volume  of  the  stenographic  minutes,  and  to  the 
pages  thereof,  containing  any  testimony  relating  to  the  matter. 

Id.,  tS  1  and  2;  Co.  Proc..  |  266. 

1 9M4k  Boanest»  otc^  does  not  dlvanAlify^  oto«9  wltnoas. 

A  person  is  not  disqualified  or  excused  from  testifying  respect- 
ing the  execotion  of  a  will,  by  a  provision  thereia,  whether  it  is 
beneficial  to  him  or  otherwise. 

Subetltute  for  2  R.  S.  57.  66,  S  6.  and  part  of  S  60    (2  Edm.  66). 

i  2B4ft.  Uacooptions  upon  «  trial. 

An  exception  may  be  taken  to  a  ruling  by  a  surrogate,  upon 
the  trial  by  him  of  an  issue  of  fact,  including  a  finding,  or  a 
refusal  to  find,  upon  a  question  of  fact,  in  a  case  where  such  an 
exception,  may  be  taken  to  a  ruling  of  the  court  upon  a  trial, 
without  a  jury,  of  an  issue  of  fact,  as  prescribed  in  article  third 
of  title  first  of  chapter  tenth  of  this  act.  The  provisions  of 
that  article,  relating  to  the  manner  and  effect  of  taking  such  an 
exception,  and  the  sottlement  of  a  case  containing  the  exceptions, 
apply  to  such  a  trial  before  a  surrogate;  for  which  purpose,  the 
decree  is  regarded  as  a  judf?ment,  and  notice  of  an  exception 
may  be  filed  in  the  surrogate's  office.  IToon  such  a  trial,  the 
surrogate  must  file  in  his  office  his  decision  in  writing,  wblcJi 
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mast  state,  separately,  the  facts  found  and  the  ccnclnsions  of 
law.  Either  party  may,  upon  the  settlement  of  a  ca&w,  request 
a  finding  upon  any  question  of  fact,  or  a  ruling  upon  any  ques- 
tion of  law;  and  an  exception  may  be  taken  to  such  a  finding 
or  ruling,  or  to  a  refusal  to  find  or  rule  accordingly.  An  appeal 
from  a  decree  or  an  order  of  a  surrogate's  court  brings  up  for 
review,  by  each  court  to  which  the  appeal  is  carried,  each  de- 
cision, to  which  an  exception  is  duly  taken  by  the  appellant,  as 
prescribed  in  this  section.  But  such  a  decree  or  order  shall  not 
be  rerersed,  for  an  error'  in  admitting  or  rejecting  evidence,  un- 
less it  appears  to  the  appellate  court  that  the  exceptant  was 
necessarily  prejudiced  thereby. 
See  H  9»«06.  ante. 

I  2646.  [Am'd,  180S,  1899,  1908.]  Suraoffate  may  refer 
Question  of  fact,  or  aecoiint. 

In  a  special  proceeding  other  than  one  instituted  for  probate 
or  revocation  of  probate  of  a  w^ill,  the  surrogate  may,  in  his  dis- 
cretion, appoint  a  referee  to  take  and  report  to  the  surrogate  the 
evidence  upon  the  facts,  or  upon  a  specific  question  of  fact;  to 
examine  an  account  rendered;  to  hear  and  determine  all  ques- 
tions, arising  upon  the  settlement  of  such  an  account,  which 
the  surrogate  has  power  to  determine;  and  to  make  a  report 
thereon;  subject,  however,  to  confirmation  or  modification  by  the 
snrrogate.  But  no  referee  to  examine  an  account  rendered, 
whether  intermediate  or  final,  or  to  hear  and  determine  all  ques- 
tions arising  upon  the  settlement  of  such  an  account,  shall  be 
appomted,  where  the  estate  or  fund  does  not  exceed  one  thou- 
sand dollars  in  value,  or  in  any  case  where  the  item  or  items 
m  such  account  to  which  objections  have  been  made  do  not  ag- 
gregate more  than  two  hundred  dollars.  Such  a  referee  has  the 
same  power,  and  is  entitled  to  the  same  compensation  as  a  ref- 
eree appointed  by  the  supreme  court,  for  the  trial  of  an  issue  of 
fact  m  an  action;  and  the  provisions  of  this  act,  applicable  to  a 
reference  by  the  supreme  court,  apply  to  a  reference  made  as 
prescribed  in  this  section,  so  far  as  they  can  be  applied  in  sub- 
stance without  regard  to  the  form  of  proceeding.  The  surrogate 
of  the  county  of  New  York,  may,  on  the  written  consent  of  all 
parties  appearing  in  a  probate  case,  appoint  a  referee,  or  may, 
in  his  discretion,  direct  an  assistant  to  take  and  report  the  testi- 
mony, but  without  authority  to  pass  upon  the  issues  involved 
therein.  Unless  a  referee's  report  is  passed  upon  and  confirmed, 
approved,  modified  or  rejected  by  a  surrogate  within  ninety  days 
after  it  has  been  submitted  to  him,  it  shall  be  deemed  to  have 
been  confirmed  as  of  course  and  a  decree  to  that  effect  may  be 
entered  by  any  party  interested  in  the  proceeding  upon  two  days' 
notice.  ^ 

ik  Tn'Xtl'ep?.  ^.Toi)!'^''  ^  '^'  ^»»-  ^^'^-  *«^'*-  «^'  ^  ^«>«. 
S  2547.   [Ain'd,  1805.]    Trial  by  Jury. 

^u'^x^. 'I"?"^^**^  ™*y'  ^"  ^^^  discretion,  make  an  order  directing 
the  trial  by  jury,  at  a  trial  term  of  the  supreme  court  to  be  held 
Within  the  county,  or  in  the  county  court  of  the  countv  of  any 
controverted  question  of  fact  arising  in  a  special  proceeding  for 
the  disposition  of  the  real  property  of  a  deoedent,  as  prescribed 
m  title  tifth  of  this  chapter.  The  order  must  state  distinctly  and 
plainly  each  question  of  fact  to  be  tried;  and  it  is  the  only  au- 
thority needed  for  the  trial.  Either  of  the  surrogates  of  the 
county  of  New- York  may,  in  his  discretion,  make  an  order  trans- 

ferrinir  to  th^  nnnroiriA  nrtnrf   nnv   anoninl    nrn/>oo/1inir   f/\i»  ^\io    nt><v- 
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bate  of  a  will  pending  before  him,  or  in  the  conrt  over  which 
he  presides,  and  thereupon  the  issues  of  fact  arising  in  such  pro- 
ceeding shall  be  heard  and  determined  by  the  supreme  court. 
The  order  transferring  such  proceeding  is  the  only  authority 
necessary  for  the  trial  in  the  supreme  court  of  such  issues  of 
fact  Such  issues  of  fact  shall  be  tried  by  jury,  and  the  verdict 
can  be  reviewed  only  by  a  motion  for  a  new  trial  upon  the  min- 
utes of  the  judge.  Such  motion  must  be  made  within  ten  days 
after  the  verdict  is  rendered.  A  new  trial  may  be  granted  upon 
exceptions,  or  because  the  verdict  was  rendered  upon  insufficient 
evidence,  or  is  against  the  evidenc?  or  the  weight  of  evidence.  An 
appeal  lies  to  the  appellate  division  of  the  supreme  court  from  the 
order  granting  or  refusing  a  new  trial.  An  appeal  must  be  taken 
by  serving  written  notice  of  appeal  upon  the  clerk  of  the  court, 
and  upon  the  attorney  for  the  respondent,  within  ten  days  after 
the  service  upon  the  attorney  for  the  appellant  of  the  order  ap- 
pealed from,  and  of  written  notice  of  the  entry  thereof.  The  ap- 
peal shall  be  heard  upon  a  case  containing  all  the  evidence;  and 
an  error  in  the  admission  or  exclusion  of  evidence,  or  in  any  other 
ruling  or  direction  of  the  judge  upon  the  trial  may,  in  the  dis- 
cretion of  the  court,  be  disregarded  if  substantial  justice  does 
not  require  that  there  should  be  a  new  trial.  If  a  motion  to  set 
aside  the  verdict  be  not  made,  or  if  at  the  termination  of  the 
proceedings  for  its  review,  the  verdict  is  sustained,  the  supreme 
court  shall  certify  to  the  surrogate's  court  the  verdict,  which 
shall  be  final  and  conclusive  upon  the  parties  to  the  litigation  and 
their  privies.  Thereafter  all  proceedings  relating  to  the  will  and 
to  the  estate  of  the  decedent  shall  be  had  in  the  surrogate's  court. 
The  original  will  shall  be  returned  to  the  surrogate's  court  at  the 
time  the  verdict  is  certified  thereto.  The  costs  shall  be  taxed  in 
the  surrogate's  court,  and  shall  be  the  same,  and  shall  be  awarded 
in  the  same  manner  as  if  the  proceedings  had  been  heard  by  the 
surrogate. 

2  R.   S.    102.  part  of  |  H   <2  Edm.   108),   &m'd;  U   1847.   ch.  280.   |  45  (4 

Rdm.   r-GH).     Sro  i  823.   ante;   L.   1896,  cb.  046. 

i   2548.   [Am'd,   1806.]     Review. 

A  trial  by  jury  pursuant  to  an  order  made  in  a  proceeding  for 
the  disposition  of  the  real  property  of  a  decedent,  made  as  pre- 
scribed in  the  last  section,  can  be  reviewed,  in  the  first  instance, 
only  upon  a  motion  for  a  new  trial.  A  new  trial  may  be  granted 
by  the  surrogate  or  the  court  in  which  the  trial  took  place,  or,  if 
it  took  place  at  a  trial  term  of  the  supreme  court,  by  the  su- 
preme court,  in  a  case  where  a  new  trial  of  specific  questions  of 
fact,  tried  by  a  jury  pursuant  to  an  order  for  such  trial  made  in 
an  action,  would  be  granted.  The  verdict  of  the  jury  must  be 
certified  to  the  surrogate's  court  by  the  clerk  of  the  court  in 
which  the  trial  took  place. 

Id.,  remainder  of  8  11,  am'd.  See  {$  1001  and  1003,  ante;  L.  18dB,  ch. 
046. 

§  2640.      Appeal   from   order  tberenpon. 

An  appeal  may  be  taken  from  an  order,  made  upon  a  motion 
for  a  new  trial,  as  prescribed  in  the  last  section,  as  if  the  order 
had  been  made  in  an  action,  and  with  like  effect.  Costs  of  such 
an  appeal  may  be  awarded  by  the  apnellale  court,  as  if  the  ap- 
peal was  from  an  order  or  decree  of  the  surrogate's  court* 
9ee   f   2580.   post. 
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ARTIOUD  THIBD. 

Deoreet  and  orders,  and  the  enforeement  iherecf,    Coete  mndfme. 

IM.  1680.  DeflBltloD  of  "  final  ordw  "  koA  "  dMf«e." 

9601.  Decree  settling  an  account,  to  contain  munmaiy  tkewitf. 

2662.  Decree  or  order;  when  eTldenco  of  ataeta. 

2668.  Decree  for  money;  bow  docketed. 

2664.  Enforcement  of  decree  by  execution. 

2S65.  Id.;  by  poniihment  for  contempt. 

2660.  Definition  of  '*  order  ":  bow  enforetd. 

2667.  Gotta;  bow  made  payable. 

2668.  Id.;  when  awarded. 
2660.  Id.;  how  awarded. 

2600.  Id.;  when  the  eame  as  in  eapreme  ewacL 
2801.  When  tnrrogate  to  fix  amount  of  coats. 
2602.  Additional  allowance  in  lettliag  accoonta. 
2508.  Allowance  upon  aale  of  real  property. 
2604.  Id.;  no  commlMlona  allowed. 

2606.  Fees  of  appraiser. 

2800.  Id.;  other  offlcers,  and  witnesses. 

2607.  Fees  of  the  surrogate. 

I  86BO.  Deflnltlon  of  •<  final  order  ^  and  **  deeroe.^ 

The  final  determination  of  the  rights  of  the  partiei  to  a  fpedal 
proceeding  in  a  surrogate's  court,  is  styled,  indifferently,  a  final 
order,  or  a  decree. 

I  3S51.  Decree  aettlinir  nn  siooonnt^  to  eontnta  anmrnnry 
thereof. 

Each  decree,  whereby  an  account  is  judicially  settled,  most 
contain,  in  the  body  thereof,  a  summary  of  the  account  as  set- 
tled; or  must  refer  to  such  a  summary,  which  must  be  recorded 
in  the  same  book,  and  is  deemed  a  part  of  the  decree. 

L.  1887,  ch.  480,  I  2  (4  Edm.  487),  am'd.    See  f  2498,  snbd.  4,  ante. 

1  9BS2.  Decree  or  order  |  -when  cTidence  of  naaeta, 

A  decree,  directing  payment  by  an  executor,  administrator,  or 
testamentary  trustee,  to  a  creditor  of,  or  a  person  interested  in, 
the  estate  or  fund,  or  an  order,  permitting  a  judgment  creditor 
to  issue  an  execution  against  an  executor  or  administrator  is, 
except  upon  an  appeal  therefrom,  conclusive  evidence  that  there 
are  sufficient  assets  in  his  hands,  to  satisfy  the  sum  which  the 
decree  directs  him  to  pay,  or  for  which  the  order  permits  the 
execution  to  issue. 

2  R.  S.  110,  part  of  |  21  (2  Edm.  121),  am'd. 

I  2568.  Deeree  for  money  |  Ikour  doeketed. 

Where  a  decree  directs  the  payment  of  a  sum  of  money  into 
court,  or  to  one  or  more  persons  therein  designated,  the  surro- 
gate, or  the  clerk  of  the  surrogate's  court,  must,  upon  payment  of 
his  fees,  furnish  to  any  person  applying  therefor,  one  or  more 
transcripts,  duly  attested,  stating  all  the  particulars,  with  re- 
spect to  the  decree,  which  are  required  by  law  to  be  entered  in 
the  clerk's  docket-book,  where  a  judgment  for  a  sum  of  money 
is  rendered  in  the  supreme  court,  so  far  as  the  provisions  of  law, 
directing  such  entries,  are  applicable  to  such  a  decree.  Each 
county  clerk,  to  whom  such  a  transcript  is  presented,  must,  upon 
payment  of  his  fees,  immediately  file  it,  and  docket  the  decree 
in  the  appropriate  docket-book,  kept  in  his  office,*  as  prescribed 
by  law  for  docketing  a  judgment  of  the  supreme  court.      The 
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docketing  of  snch  a  detvee  'has  tbe  same  force  and  effect,  th« 
lien  thereof  maj  be  suspended  or  discharfed,  and  the  decree  maj 
k%>jmrigm^  i>T  0iktiafied,  as  if  it  was  such  a  jadgmant. 

L.  18t7.  ch.  4e0.  lies.  64  (4  Bdm.  496).  am'd;  L.  1844,  eh.  104. 1 2  (4  Bdin. 
tlT);  L.  1867.  ch.  782.  f  •  (7  BOB.  166). 

I  8664.  [Am'4«  1805.]  Sufoveemeat  of  doeroe  bjr  «Kee«« 
Umn, 

A  decree,  directing  the  payment  of  a  sum  of  money  into  court, 
or  to  one  or  more  paMles,  may  be  enforced  by  an  execution 
against  the  property  of  the  party  directed  to  make  the  payment. 
The  execution  must  be  issued  by  the  surrogate,  or  the  clerk  of 
.the  surrogate's  court,  under  the  seal  of  the  court,  and  must  be 
made  returnable  to  tbe  eourt.  In  all  other  respects,  the  pro- 
Tisions  of  this  act.  relating  to  an  execution  against  the  property 
of  a  judgment  debtor,  issued  upon  a  judgment  of  the  supreme 
court,  and  the  proceedings  to  collect  5t,  apply  to  an  execution  is- 
sued from  the  surrogate  s  court,  knd  tbe  collection  thereof,  the 
decree  being,  for  that  purpose,  regarded  as  a  judgment;  except 
that  the  proceedings  prescribed  in  title  twelfth  of  chapter  seTen- 
teenth  of  ffafs  act.  If  founded  upon  such  a  decree,  must  be  taken, 
«B  If  the  decree  was  a  judgment  of  the  county  court,  or,  in  the 
dty  «f  New  York,  of  the  aupreme  court. 

d.,   remainder  of  |  64,  am'd;  L.  1896,  cb.  946. 

I  MHRt.  IA.|  Irfr  'puntslimeAt  for  eotrtemi^t. 

In  either  of  the  following  cases,  a  decree  of  a  surrogate's  court, 
directing  the  payment  of  money,  or  requiring  the  performance  of 
any  other  act,  may  be  enforced,  by  serving  a  certified  copy  thereof 
upon  the  party  against  whom  it  is  rendered,  or  the  officer  or 
person  who  is  required  thereby,  or  by  law,  to  obey  it;  and  if  he 
refuse  or  wilfully  neglects  to  obey  it,  by  punishing  him  for  a 
conrSorjt  of  court. 

1.  Where  it  cannot  be  enforced  by  execution,  as  prescribed  in 
the  last  section. 

2.  Where  part  of  it  cannot  be  so  enforced  by  execution;  in 
which  case,  the  part  or  parts,  which  cannot  be  so  enforced,  may 
be  enforced  as  prescribed  in  this  section. 

3.  Where  an  execution,  issued  as  prescribed  in  the  last  section, 
to  the  sheriff  of  the  surrogate's  county,  has  been  returned  by 
him  wholly  or  partly  unsatistied. 

4.  Where  the  delinquent  is  an  executor,  administrator,  guardian, 
or  testamentary  trustee,  and  the  decree  relates  to  the  fund  or 
estate,  in  which  case  the  surrogate  may  enforce  the  decree  aa 
prescribed  in  this  section,  either  without  issuing  an  execution, 
or  after  the  return  of  an  execution,  as  he  thinks  proper. 

If  the  delinquent  has  given  an  official  bond,  his  imprisonment, 
by  virtue  of  proceedings  to  punish  him  for  a  contempt,  as  pre- 
scribed in  this  section,  or  a  levy  upon  his  property  by  virtue  of 
an  execution,  issued  as  prescribed  in  the  last  section,  does  not 
bar,  suspend,  or  otherwise  affect  an  action  against  the  sureties 
in  his  official  bond. 
L.ia67,c]x.7Ea»ll6.    See  1 1341,  ante. 

I  AS5«.  Deflnttlon  of  '<  order)*'  how  emforeed. 

A  direction  of  a  surrogate's  court,  made  or  entered  in  writiag, 
and  not  ineloded  in  a  decree,  is  styled  an  order.  It  may  be  en< 
forced  in  like  manner  as  a  similar  order,  made  by  the  supreme 
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court  in  an  action;  and  the  costs  are  the  same  as  upon  rath  as 
order,  and  may  be  collected  in  like  manner. 
8e«  f  767,  auto. 

1  255T.  Costs  I  how  inade  payable. 

Except  where  special  provision  is  otherwise  made  by  law,  costa, 
awarded  by  a  decree,  may  be  made  payable  by  the  party  per- 
sonally, or  out  of  the  estate,  or  fund,  as  justice  requires;  but 
costs,  other  than  actual  expenses,  cannot  be  awarded  to  be  paid 
out  of  an  estate  or  fund,  wnich  is  less  than  one  thousand  dollars 
is  amount  or  Talue. 

2  R.  S.  223.  9  10  (2  Edm.  282);  I..  1866.  9  784  (6  Bdm.  881);  L.  1867.  eh. 
782,   9  8  (7  Bdm.  168). 

S  25B8.  [Am'd,  18S1.]     Id.)  when  awarded. 

The  award  of  costs  in  a  decree  is  in  the  discrs^tion  of  the  sur^ 
rognte,  except  in  one  of  the  following  cases: 

1.  Where  special  directions,  respecting  the  award  of  costs,  are 
contained  in  a  judgment  or  order,  made  upon  an  appeal  from  the 
surrogate's  determination,  or  upon  a  motion  for  a  new  trial  of 
questions  of  fact  tried  by  a  jury;  in  either  of  which  cases,  costs 
must  be  awarded  according  to  those  directions. 

2.  When  a  question  of  fact  has  been  tried  by  a  jury:  in  which 
case,  unless  it  is  within  the  foregoing  subdiyision,  the  decree 
must  award  costs  to  the  successful  party. 

3.  When  the  decree  is  made  upon  a  contested  application  for 
probate  or  revocation  of  probate  of  a  will,  costs,  payable  out  of 
the  estate  or  otherwise,  shall  not  be  awarded  to  an  unsuccessful 
contestant  of  the  will,  unless  he  is  a  special  guardian  for  an  in- 
fant, appointed  by  the  surrogate,  or  is  named  as  an  executor  in 
a  paper  propounded  by  him  m  good  faith  as  the  last  will  of  the 
decedent:  but  the  surrogate  mfiy  order  a  copy  of  the  stenog- 
rapher's minutes  to  b<*  furnished  to  the  contestant's  counsel,  and 
charge  the  expense  thereof  to  the  estate  if  he  shall  be  satisfied 
that  the  contest  is  made  in  good  faith. 

8ee2R.  S.  108,  lit  (3  Bdm.  106).  and2R.  8. 68, 1 89 (3  Edm.  0). 

9  2S59.  Td.)  ho-w  awarded. 

Goats,  when  awarded  by  a  decree,  include  all  disbursements  of 
fhe  party  to  whom  they  are  awarded,,  which  might  be  taxed  in 
the  supreme  court.  The  sum  allowed  for  costs  must  be  fixed  by 
the  surrogate,  and  inserted  in  the  decree. 

9  2560.  Td.|  -when  the  same  a«  In  miprenie  court. 

Where  a  question  of  fact  has  been  tried  by  a  jury,  the  costs, 
awarded  against  the  unsuccessful  party,  are  the  same  as  the 
taxable  costs  of  an  action  in  the  supreme  court.  The  costs  of 
nn  appeal,  whe^^  they  are  awarded  i"  a  surroeate's  court,  are 
the  same  as  if  they  were  awarded  in  the  supreme  court. 

I  2961.  When  nnrroflrate  to  fix  antoniit  of  contff. 

In  a  case  other  than  one  of  those  specified  in  the  last  section, 
the  surrogate,  upon  renderlnp  a  decree,  may,  in  W»  diseretlofi, 
fix  Bucli  a  sum.  to  be  allowed  p«»  ooats.  in  addition  to  the  dfs- 
hursefnents.  as  he  deems  reasonable,  nnf  exceedlnir,  where  there 
has  not  been  a  contest,  twenty-fire  dollars,  or  vhe^o  f>>pt<p  Yidh 
^f^n  a  contest,  seventy  dollars-  a**d.  in  addition  fhorMn.  rvhi^r**  ft 
trial  or  bearing  upon  the  merits  before  the  surrogate  necessarily 
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occnpies  more  tlian  two  days,  ten  dollars  for  each  additional  daj; 
and  where  a  motion  for  a  new  trial  is  made  before  the  snrrofate, 
if  it  is  granted,  sevens  dollars;  if  it  is  denied,  forty  dollars. 

I  8M2.  [Am'd»  1881.]  AddlUonal  allowanee  in  settllMS 
aeeovnts. 

In  addition  to  the  sums  specified  in  the  last  two  sections,  the 
surrogate  may,  in  his  discretion,  allow  to  an  executor,  adminis- 
trator, guardian,  or  testamentary  trustee,  upon  a  judicial  settle- 
ment of  hi«  account,  or  on  an  intermediate  accounting  required 
by  the  surrogate,  such  a  sum,  as  the  surrogate  deems  reasonable, 
for  his  counsel  fees  and  other  expenses,  not  exceeding  ten  dol- 
lars for  each  day  occupied  in  the  trial,  and  necessarily  occupied 
in  preparing  his  account  for  settlement,  and  otherwise  prejiarins 
for  the  trial. 

SnlwtltQted  for  L.  1868.  cb.  802,  §  8  (6  Edm.  127).  and  id.,  eh.  lift. 

I  2B568.  Allonranee  upon  sale  of  real  property. 

Upon  the  disposition  of  real  property  of  a  decedent,  as  pre- 
scribed in  title  fifth  of  this  chapter,  the  executor,  administrator, 
or  freeholder,  disposing  of  the  property,  must  be  allowed  bv  the 
surrogate,  out  of  the  proceeds  of  the  sale  brought  into  court,  his 
expenses;  and  he  may  be  allowed,  out  of  the  proceeds,  a  reason- 
able sum  for  his  own  services,  not  exceeding  tve  dollars  for  each, 
day,  actually  and  necessarily  occupied  by  him  in  disposing  of 
the  property,  and  such  a  further  sum  as  the  surrogate  thinks 
reasonable,  for  the  necessary  services  of  his  attorney  and  coun- 
sel therein. 

L.  1844.  cb.  800.  I  2  (4  Edm.  604).  am'd. 

I  2664.  Id.  I  no  eommlssions  allowed. 

The  allowances  specified  in  the  last  section  are  in  lien  of  com- 
missions. 

I  2B6B.  Fees  of  appraiser* 

An  appraiser  is  entitled,  in  addition  to  his  actual  expenses,  to 
a  sum,  to  be  fixed  by  the  surrogate,  not  exceeding  five  dollars 
for  each  day,  actually  and  necessarily  occupied  by  nlm,  in  mak- 
ing the  appraisal  or  inventory.  The  number  of  days'  services* 
and  the  expenses,  if  any,  must  be  proved  by  the  afl^davit  of  the 
appraiser;  and  the  sums  payable  therefor  taxed  by  the  surrogate, 
and  paid  by  the  executor  or  administrator. 

L.  1878.  cb.  226  (9  Bdffi.   686). 

1  2B566.  Id.  I  other  oflteers,  and  witnesses. 

Each  other  officer,  including  a  referee,  and  each  witness.  Is 
entitled  to  the  same  fees,  for  his  services,  and  for  traveUinff,  m 
he  is  allowed  for  like  services  in  the  supreme  court. 

2  R.  8.  66,  I  18  (2  Bdm.  60).  am'd. 

f  2SeT.  Fees  of  the  snrrovate. 

A  surrogate  shall  not  charge  or  receive  any  fee,  except  as 
follows: 

1.  Where,  in  a  case  prescribed  by  law,  or  in  any  other  case, 
upon  the  application  of  a  party,  he  goes  to  a  place,  other  than 
his  office,  or  the  court  room  where  he  is  required  to  hold  court, 
in  order  to  take  testimony,  he  may  charge,  and  receive  to  his 
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own  use,  ten  cents  far  each  mile  for  going,  and  the  same  sum 
for  returning. 

2.  [Am'd,  1904.]  He  must  charge,  and  receive  to  the  use  of 
the  county,  for  a  copy  of  a  paper,  ten  cents  for  each  folio,  and 
for  comparing  and  certifying  a  copy  of  papers  on  appeal  or  a 
case  on  appeal  where  printed  copies  thereof  are  presented  by 
any  party  to  any  proceeding,  one  cent  for  each  folio,  except 
where  the  board  of  supervisors  have  allowed  his  clerk  to  receive 
fees  for  his  own  use;  and  in  that  case,  his  clerk  may  charge  and 
receive  the  same  fee.  Where  in  a  proceeding  in  the  surrogate's 
court  the  attorneys  for  all  the  adult  parties  interested  and  special 
guardians,  or  general  guardians,  appearing  for  all  infant  parties 
interested,  other  than  parties  in  default,  or  against  whom  a  final 
order  has  been  taken  and  is  not  appealed  from,  stipulate  in  writ- 
ing that  a  paper  is  a  copy  of  any  paper  whereof  a  certified  copy 
is  required  by  any  provision  of  this  act,  the  stipulation  takes  the 
place  of  a  certificate  as  to  the  parties  so  stipulating,  and  the 
surrogate  or  his  clerk  is  not  required  to  certify  the  same  or  en- 
titled to  any  fee  therefor.  And  the  paper  so  proved  by  stipu- 
lation shall  be  received  by  the  clerks  of  all  the  courts  and  by  the 
courts,  and  shall  be  used  or  filed  with  the  same  force  and  effect 
as  if  certified  by  the  surrogate  or  his  clerk. 

I..  1904,  oh.  137,  I  S.  All  acts  or  parts  of  acts  and  any  act  or  part  of  an 
act  in  relation  to  the  fees  of  the  surrogate  in  New  York  eounty,  inconsistent 
herewith,  are  hereby  repealed. 

L.  1869,  ch.  246.  {  1  (2  Bdm.  433);  L.  1870,  eh.  869;  L.  1844.  ch.  300,  «  3 
(4  Edm.  684);  L.  1837,  ch.  460,  f  60;  L.  1904,  ch.  137.  In  effect  March  3& 
1904. 
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ARTICLB  FOURTH. 

Appeal. 

lee.  2fiB8.  When  party  may  appeal. 

2569.  When  penoD  not  a  party  may  appeal. 

2570.  Appeal;   to  wbat   court  it   may   be  takes. 

2571.  Intermediate  ordert   how   reriewed. 
2672.  Time  to  appeal. 

2S78.  Who  muat  be  made  partlea. 

2674.  Appeal;    bow   taken. 

2676.  Certain  proTlalona  of  chapter  IS  made  appUeeble. 

2676.  Appeal  may  be  on  the  law  or  the  facta;  caae  to  be  made,  eta. 

2677.  Security  to  perfect  appeal. 

2678.  Id.;  where  decree  la  for  money  or  delirery  of  property,  ete« 

2679.  Security  to  atay  proceedlnga  In  caae  of  commitment.- 

2680.  Amount  of  uodertaking;   bow  fixed. 

2681.  Requisites  of  undertaking. 

2682.  Decree  for  probate,  etc..  how  far  snapended  by  aiqpeaL 

2688.  Decree  revoking  probate,   etc.,   not  stayed. 

2684.  Perfected  appeal  stays  proceedings  in  other  caaee. 

2686.  Apiieal,  proceedings  thereupon. 

2686.  Power  or   appellate  court;   further   testimony. 

2SS7.  Judgment  or  order   upon    appeal. 

2588.  Award  of  jury  trial  upon,  reversal  in  piobate  casee. 

2689.  Ooete  of  appeal. 

I  2668.  When  party  msiy  op  peal. 

Any  party  aggrieved  may  appeal  from  a  decree  or  an  order  of 
%  surrogate's  court,  in  a  case  prescribed  in  this  article,  except 
where  the  decree  or  order  of  which  he  complains  was  rendered 
or  made  upon  hia  deftiult. 

See-  f  1294,   ante. 

I  2S09.  IVhen  pemon  not  mr  party  ntay  appeal. 

A  creditor  of,  or  person  interested  in,  the  estate  or  fund  af- 
fected by  the  decree  or  order,  who  was  not  a  party  to  the  special 
proceeding,  but  was  entitled  by  law  to  be  heard  therein,  upon  his 
application;  or  who  has  acquired,  since  the  decree  or  order  was 
made,  a  right  or  interest  which  would  have  erititled  him  to  be 
heard,  if  it  had  been  previously  acquired;  may  intervene  and 
appeal,  as  prescribed  in  this  article.  The  facts,  which  entitled 
such  a  person  to  appeal,  must  be  shown  by  an  affidavit,  which 
must  be  filed,  and  a  copy  thereof  served  with  the  notice  of 
appeal. 

See  f  2614.  subd.  11.  ante. 

1  2S70.  [Am'd,  180S.]  Appeal  $  to  what  conrt  It  may  be 
taken. 

An  appeal  to  the  appellate  division  of  the  supreme  court  may 
be  taken  from  a  decree  of  a  surrogate's  court,  or  from  an  order 
affecting  a  substantial  right,  made  by  a  surrogate,  or  by  a  sur- 
rogate's court,  in  a  special  proceeding. 

2  R.  S.  609.  H  104,  118  (2  Edm.  632);  2  R.  S.  62,  part  of  {  86  (2  Edm.  «2); 
L.  1896.  eh.  946. 

I  2571.   Intermediate   order;  hovr  re-vlevred. 

An  appeal,  taken  from  a  decree,  brings  up  for  review  each  in- 
termediate order,  which  is  specified  in  the  notice  of  appeal,  and 
necessarily  affected  the  decree,  and  which  has  not  already  been 
reviewed  by  the  appellate  court,  upon  a  separate  appeal  taken 
from  that  order. 
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1  9BTS.  Tiane  tm  appeal. 

An  appeal  by  a  party  must  be  taken  within  thirty  days  after 
the  serTice,  upon  the  appellant,  or  upon  the  attorney,  if  any, 
who  appeared  for  him  in  the  surrogate's  court,  of  a  copy  of  the 
decree  or  order  from  which  the  appeal  Is  taken,  and  a  written 
notice  of  the  entry  thereof.  An  appeal  by  a  person  who  was 
not  a  party,  taken  as  prescribed  in  this  article,  must  be  taken 
within  three  months  after  the  entry  of  the  decree  or  order,  unless 
the  appellant's  title  was  acquired  by  means  of  an  assignment  or 
conyeyance  from  a  party;  in  whidi  case,  the  appeal  must  be 
taken  within  the  time  limited  for  the  taking  thereof  by  the  a*- 
aignor  or  grantor. 

2  R.  g.  06,  I  W  (2  Bdxn.  06);  2  R.  8.  668,  |S  90,  106,  106,  107  (2  Bdm. 
661,  618). 

I  S5T8.  'Who  must  be  made  parties. 

Each  party  to  the  special  proceeding  in  the  snrrogate'a  court, 
and  each  person  not  a  party,  who  has,  or  claims  to  have,  in  the 
subject-matter  of  the  decree  or  order,  a  right  or  interest,  which 
is  directly  affected  thereby,  and  which  appears  upon  the  face  of 
the  papers  presented  in  the  surrogate's  court,  or  has.  become 
manifest  in  the  course  of  the  proceedings  taken  therein,  must 
be  made  a  party  to  the  appeal.  A  person  not  a  parly,  but  who 
must  be  made  a  party,  as  prescribed  in  this  section,  may  be 
brought  in  by  an  order  of  the  appellate  court,  made  after  the  ap- 
peal is  taken;  or  the  appeal  may  be  dismissed  on  account  of  his 
absence.  The  appellate  court  may  prescribe  the  mode  of  bring- 
ing in  such  a  personj  by  publication,  by  personal  serrice,  or  other- 
wise. But  this  section  does  not  require  a  person  interested,  but 
not  a  party,  to  be  brought  in,  if  he  was  legally  represented,  or  was 
duly  cited  in  the  court  below. 

I  95T4.  Appeal!  hour  talcen. 

An  appeal  must  be  taken  by  the  service,  within  the  State, 
npon  each  party  to  the  special  proceeding,  other  than  the  appel- 
lant, and  uponr  the  surrogate,  or  the  clerk  of  the  surrogate's 
court,  of  a  written  notice,  referring  to  the  decree  or  order  ap- 
pealed from,  and  stating  that  the  appellant  appeals  from  the 
same,  or  from  a  specified  part  thereof.  Where  a  party  to  the 
special  proceeding  in  the  court  be'iow  appeared  in  person,  the 
notice  of  appeal  must  be  personally  served  npon  him;  where  he 
appeared  by  ftn  attorney,  it  must  be  served  personally,  either  upon 
him  or  upon  his  attorney.  Where  a  party,  who  was  duly  cited, 
did  not  appear  in  the  surrogate's  court,  notice  of  appeal  must  be 
served  upon  him  personally,  if  he  can,  with  due  diligence,  be 
found  within  the  county;  otherwise  it  may  be  served  by  de- 
positing it,  indorsed  with  a  direction  to  the  party,  with  the  surro- 
gate or  the  clerk  of  the  surrogate's  court.  Where  a  person  to 
be  served  cannot,  with  due  diligence,  be  found,  to  make  per- 
sonal service  upon  him,  as  prescribed  in  this  section,  the  surro- 
gate, or  a  justice  of  the  supreme  court,  may,  by  order,  prescribe 
such  a  mode  of  service  as  he  thinks  proper;  and  service  in  that 
mode  has  the  same  effect  as  personal  service. 

ftee  S  1800,  ante. 

I  867B.  Certain  pro-visions  of  elaapter  12  ntade  applicable. 

The  provisionn  of  the  following  sectionft  of  this  act,  to  wit: 
sections  1295,  1297,  1298,  1299,  1303,  and  1305  to  1S09,  both  in- 
diisive,  apply  to  an  appeal  taken  as  prescribed  in  this  article. 
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I  2676.  Appeal  B&ay  be  on  tike  Ul^w  or  tlte  faetai  ease  to 
be  made*  ete. 

The  appeal  may  be  taken  upon  questions  of  law,  or  upon  the 
facts  or  upon  both.  It  it  is  taken  from  a  decree  rendered  upon 
the  trial,  by  the  surrogate,  of  an  issue  of  fact,  it  must  be  heard 
upon  a  case,  to  be  made  and  settled  by  the  surrogate,  as  pre- 
scribed by  law,  for  making  and  settling  of  a  case  upon  an  appeal 
in  an  action. 

1  aB77.  Seearity  to  perfect  appeal. 

To  render  a  notice  of  appeal  effectual  for  any  purpose,  except 
in  a  case  specified  in  the  next  section,  or  where  it  is  specially  pre- 
scribed by  law,  that  security  is  not  necessary  to  perfect  the 
appeal,  the  appellant  must  give  a  written  undertaking,  with  at 
least  two  sureties,  to  the  effect  that  the  appellant  will  pay  all 
costs  and  damages  which  may  be  awarded  against  him  upon  the 
appeal,  not  exceeding  two  hundred  and  fifty  dollars. 

2  B.  S.  66.  I  56  (2  Edm.  67);  2  B..S.  610.  8  108  (2  Edm.  638). 

1  9578.  [Aaa'df  188S.3  UL%  "vrbere  deeree  is  for  a&oney  or 
delivery  of  property,  etc 

Notice  of  appeal  by  an  execu,.or,  administrator,  testamentary 
trustee,  guardian,  or  other  person  appointed  by  the  surrogate's 
court,  from  a  decree,  directing  him  to  pay  or  distribute  money, 
or  to  deposit  money  in  a  bank  or  trust  company,  or  to  deliver 
property;  or  by  an  executor  or  administrator  from  an  order, 
granting  leave  to  issue  an  execution  against  him,  as  prescribed 
in  section  1825  of  this  act,  does  not  stay  the  execution  of  the 
decree  appealed  from,  unless  the  appellant  gives  an  undertaking, 
with  at  least  two  sureties,  in  a  sum  therein  specified,  to  the 
effect  that,  if  the  decree  or  order,  or  any  part  thereof,  is  affirmed, 
or  the  appeal  is  dismissed,  the  appellant  will  pay  all  costs  and 
damages  which  may  be  awarded  against  him  upon  the  appeal, 
and  will  pay  the  sum  so  directed  to  be  paid  or  collected,  or  as 
the  case  requires,  will  deposit  or  distribute  the  money,  or  de- 
liver the  property  so  directed  to  be  deposited,  distributed  or  de- 
livered, or  the  part  thereof  as  to  w^hich  the  decree  or  order  is 
affirmed. 

2  B.  S.  110.  f  21  (2  Edm.  121);  L.  1870,  ch.  850.  |  12,  ftxn'd. 

I  2S78.  Seearity  to  stay  proeeedlniTs  in  case  of  eonuait- 
B&ent. 

An  appeal  from  a  decree  or  an  order,  directing  the  commitment 
of  an  executor,  administrator,  testamentary  trustee,  guardian,  or 
other  person  appointed  by  the  surrogate's  court,  or  an  attorney 
or  counsel  employed  therein  for  disobedience  to  a  direction  of  the 
surrogate,  or  for  neglect  of  duty;  or  directing  the  commitment 
of  a  person  refusing  to  obey  a  subpoena,  or  to  testify,  when  re- 
quired according  to  law;  does  not  stay  the  execution  of  the  de- 
cree or  order  appealed  from,  unless  the  appellant  gives  an  under- 
taking, with  at  least  two  sureties,  in  a  sum  therein  specified,  to 
the  effect  that,  if  the  decree  or  order  appealed  from,  or  any  part 
thereof,  is  affirmed,  or  the  appeal  is  dismissed,  the  appellant  will, 
within  twenty  days  after  the  affirmance  or  dismisBni,  surrender 
himself  in  obedience  to  the  decree  or  orrlor.  to  the  custody  of  the 
sheriff  of  the  county,  wherein  he  was  directed  to  be  committed. 
If  the  undertaking  is  broken  it  may  be  prosecuted  in  the  same 
manner,  and  with  the  same  effect,  as  an  administrator's  official 
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bond;  and  the  proceeds  of  the  action  must  be  paid  or  diatributed, 
&•  directed  by  the  surrogate,  to  or  among  the  persons  aggrieTedL 
to  the  extent  of  the  pecuniary  iniuries  sustained  by  them;  and 
the  balance,  it  any,  must  be  paid  into  the  county  treasury. 
2  B.  S.  «10,  611.  »§  11M16  (2  Bdm.  6S8,  6N),  am'd. 

I  2680.  Amosnt  of  nndertalctnari  ^onr  flxed. 

The  sum  specified  in  an  undertaking,  executed  as  prescribed  in 
either  of  the  last  two  sections,  must,  where  the  appeal  is  taken 
from  a  decree  directing  the  payment,  depositing,  or  distribution 
of  money,  b^  not  less  than  twice  the  sum  directed  to  be  paid, 
deposited,  or  distributed.  Where  the  appeal  is  taken  from  an 
order  granting  leave  to  issue  an  execution,  it  must  be  not  less 
than  twice  the  sum,  to  collect  which  the  execution  may  issue. 
In  every  other  case,  it  must  be  fixed  by  the  surrogate,  or  by  a 
judge  of  the  appellate  court,  who  may  require  proof,  by  affidavit, 
of  the  value  of  any  property,  or  of  such  other  facts  as  he  deems 
proper.  The  respondent  may  apply  to  the  appellate  court,  upon 
notice,  for  an  order  requiring  the  apoellant  to  increiase  the  sum 
so  fixed.  If  such  an  order  is  granted,  and  the  appellant  makes 
default  in  giving  the  new  undertaking,  the  appeal  may  be  dia^ 
missed  or  the  stay  dissolved,  as  the  case  requires. 

See  2  B.  8.  610,  §  112  (2  Edm.  684). 

I  3681.  Requisites  of  wndertalctniT. 

An  undertaking,  given  as  prescribed  in  the  last  four  sections. 
must  be  to  the  people  of  the  State;  must  contain  the  name  and 
residence  of  eacn  of  the  sureties  thereto;  must  be  approved  by 
the  surrogate?  or  a  judtre  of  the  appellate  court;  and  must  be  filed 
in  the  surrogate's  office.  Bxcept  as  otherwise  specially  pra- 
scribed,  the  tiling  of  a  proper  uudertakiug,  and  service  of  the 
notice  of  appeal,  perfect  the  appeal.  The  surrogate  may,  at  any 
time,  in  his  discretion,  make  an  order,  authorizing  any  person 
aggrieved  to  bring  an  action  upon  the  undertaking,  in  his  own 
name,  or  in  the  name  of  the  people.  Where  it  is  brought  in  the 
name  of  the  people,  the  damages  collected  must  be  paid  over  ta 
the  surrogate,  and  distributed  by  him,  as  justice  requires. 

See  II  117.  1384.  ante. 

I  268S.  [Am'd,  1881,  1000.]  Decree  for  probate,  ete.|  how 
far  suspended  by  appeal. 

An  appeal  from  a  decree  of  a  surrogate,  admitting  a  will  to 
probate,  or  granting  letters  testamentary,  or  letters  of  adminis- 
tration, or  from  an  order  or  judgment  of  the  appellate  division 
of  the  supreme  court  affirming  a  decree  of  the  surrogate  ad- 
mitting a  will  to  probate  or  granting  letters  testamentary  or 
letters  of  administration,  does  not  stay  the  issuing  of  letters, 
where,  in  the  opinion  of  surrogate,  manifested  by  an  order,  the 
preservation  of  the  estate  requires  that  the  letters  should  issue. 
Letters  so  issued  confer  upon  the  person  named  therein  all  the 
powers  and  authority,  and  subject  him  to  all  the  duties  and 
liabilities  of  an  executor  or  adminiHtrator  in  an  ordinary  case, 
except  that  they  do  not  confer  power  to  sell  real  property  by 
virtue  of  a  provision  in  the  will,  or  to  pay  or  to  satisfy  a  legacy, 
or  distribute  the  uubequeathed  property  of  the  decedent,  until 
after  the  final  determination  of  the  appeal;  and  in  case  letters 
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shall  have  been  issued  before  such  appeal  the  executor  or  ad- 
ministrator, on  a  like  order  of  the  surrogate,  may  exercise  the 
powers  and  authority,  subject  to  the  duties,  liabilities  and  ex- 
ceptions above  provided. 

L.  IbTl,  ch.  603,  }  1  (0  Bdm.  104).  L.  1900.  cb.  101.  In  effect  Sept.  1, 
1900. 

I  258:^.  Decree  rerolcliiviprobmte,  etc.|  not  stayed. 

An  appeal  from  a  decree  revoking  the  probate  of  a  will,  or  re- 
Toking  letters  testamentary,  letters  of  administration,  or  letters 
of  guardianship;  or  from  a  decree  or  an  order,  suspending  an 
executor,  administrator,  or  guardian,  or  removing  or  suspending 
a  testamentary  trustee,  or  a  freeholder,  appointed  to  execute  a 
decree,  as  prescribed  in  title  fifth  of  this  chapter,  or  appointing 
a  temporary  administrator,  or  an  appraiser  of  personal  property, 
does  not  stay  the  execution  of  the  decree  or  order  appealed  from. 

9  R.  8.  611,  I  118,  and  part  of  I  110  (2  Edm.  eS3,  834). 

I  2684.    Perfected    appeal    stays     proeeedlngrs    in     other 


Except  as  otherwise  expressly  prescribed  in  this  article,  a  per- 
fected appeal  has  the  effect,  as  a  stay  of  the  proceedings  to  en- 
force the  decree  or  order  appealed  from,  prescribed  in  section  1310 
of  this  act,  with  respect  to  a  perfected  appeal  from  a  judgment. 

See  1 1810.  ante;  2  R.  S.  66.  i  55  (2  Edm.  66);  2  R.  S.  610,  i  109  (2  Edm.  633). 

I  2B85.  (fA.nt*dy  1895.]    Appeal  |  proeeedlngra  therenpon. 

In  the  appellate  division  of  the  supreme  court  the  order  made 
upon  an  appeal  from  a  decree  or  an  order  of  a  surrogate's  court 
must  be  entered  with  the  clerk  of  the  appellate  division,  and  a 
certified  copy  thereof  annexed  to  the  papers  transmitted  from 
the  court  below  upon  which  the  appeal  w^as  heard,  must  be  trans- 
mitted to  the  court  from  which  the  appeal  was  taken,  and  the 
court  below  shall  enter  the  judgment  or  order  necessary  to  carry 
the  determination  of  the  appellate  division  into  effect. 
L.  189S.  eh.  946.    See  fl  1340-^845,  ante. 

I  2686.  Power  of  appellate  conrt^  further  testimony. 

Where  an  appeal  is  taken  upon  the  facts,  the  appellate  court  has 
the  same  power  to  decide  the  questions  of  fact,  which  the  sur- 
rogate had;  and  it  may,  in  its  discretion,  receive  further  testi- 
mony or  documentary  evidence,  and  appoint  a  referee. 

S  2687.  Jvdvment  or  order  npon  appeal. 

The  appellate  court  may  reverse,  affirm,  or  modify  the  decree 
or  order  appealed  from,  and  each  intermediate  order,  specified  in 
the  notice  of  appeal,  which  it  is  authorized  by  law  to  review,  and 
as  to  any  or  all  of  the  parties;  and  it  may,  if  necessary  or 
proper,  grant  a  new  trial  or  hearing.  The  decree  or  order  ap- 
pealed from  may  be  enforced,  or  restitution  may  be  awarded,  as 
the  case  requires,  as  prescribed  in  title  first  of  chapter  twelfth  of 
this  act,  with  respect  to  an  appeal  from  a  judgment. 

See  H  1317.  1319,  1830,  1323,  ante. 

I  2688.  [Am*d,  1805.]  Award  of  Jury  trial  npon  roT^raal 
in  probate  eases. 

Where  the  reversal  or  modification  of  a  decree  bv  the  appel- 
late  court   is   founded   upon   a   question   of   fact,   the   appellate 
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conrt  must,  if  the  appeal  was  taken  from  a  decree  made  apon  a 
petition  to  admit  a  will  to  probate,  or  to  revoke  the  probate  of 
a  will,  make  an  order,  directing  the  trial,  by  a  jury,  of  the  mate- 
rial questions  of  fact,  arising  upon  the  issues  between  the  parties. 
Such  an  order  must  state,  distinctly  and  plainly,  the  questions  of 
fact  to  be  tried;  and  must  direct  the  trial  to  take  place*  either  at 
a  trial  term  of  the  supreme  court,  specified  in  the  crder;  or  in 
the  county  court  of  the  county  0!f  the  surrogate.  After  the  trial, 
a  new  trial  may  be  granted,  as  prescribed  in  section  2548  of  this 
act. 

2  B.  -B.  «B,  H  67,  68  {2  Bdm.  07);  2  R.  B.  «00.  |  08  (S  Bdiii.  <8^;  L.  180B, 
eh.  M6. 

1  8688.  Costs  of  appeal. 

The  appellate  court  may  award  to  the  snecesflfal  party  th« 
costs  of  the  appeal;  or  it  may  direct  that  they  abide  the  eTent  of 
a  new  trial,  or  of 'the  subsequent  proceeding^  in  the  surrogate's 
court.  In  either  case,  the  costs  may  be  made  payable  out  of  the 
estate  or  fund,  or  personally  by  the  unsuccessful  party,  as  di- 
rected by  the  appellate  court;  or»  if  such  a  direction  is  not  giTeiit 
as  directed  by  the  surrogate. 

2  B.  ji.  806,  8  26  (2  Bdm.  602);  2  B.  8.  67,  i  61  (2  Bdm.  689;  2  B.  ■  iV. 
I  01  (2  tAm.  00.     See  f  :iMO. 
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ARTICLB  FIFTH. 

Ftovieiona  rioting  ffenerally  to  letters;  and  generally  to  execmtar^ 
administratora,  guardians,  and  testamentary  trustees, 

■m.  9D90.  RequlsltM  of  letters. 
3091.  Their  effect. 
26912.  Priority  amoof  different  letten. 

2608.  Time,    bow  reckoned   apon   eucceeelTO  letten. 
25M.  Official  OAthe  of  ezecatore,  etc. 

2B96.  Deposit  of  secorltles  to  redace  penalty  of  bond. 

2590.  Soretles  liable  for  money,  etc.,  recelTOd  in  anothor  capselt7. 

2B97.  When  new  bond  or  new  soretles  may  be  required. 

2096.  Id.;  how  principal  may  be  required  to  give  a  new  bend,  etc 

2099.  Decree  revoking  letters  for  failure  to  ^ve  ne^     l>ond. 

2800.  Snretles  may  apply  to  be  released,  as  to  fntnre  breaches. 

2801.  Release  of  old  sureties  on  the  fflTing  of  new. 

9002.  Surrogate    may    direct    as   to    custody,    where    co-executors,    etc.* 

disagree. 
9808.  Effect  and  ^contents  of  decree  revoking  letters. 
2604.  The   last  section  qualified. 

2600.  Successor  may  be  appointed,   and  may  compel  accounting,  etc. 
2606.  Accounting  by  executor,  etc.,  of  deceased  executor. 
9607.  When  bond  may  be  prosecuted. 
2606.  Successor  may  prosecute  official  bond. 

2609.  Action  on  official  bond  when  no  successor  is  appointed. 

2610.  Application  of  this  article  to  executors,  etc.,  heretofore  appolBtoft 

I  aS90.  Reanisites  of  letters. 

Letters  testamentary,  letters  of  administration,  and  letters  of 
gnardianship  must  be  in  the  name  of  the  people  of  the  State. 
Where  they  are  granted  by  a  surrogate,  or  by  an  officer  or  person 
appointed  by  the  board  of  superyisors,  temporarily  acting  as  sur- 
rogate, they  must  be  tested  in  the  name  of  the  officer  grantias 
them,  signed  by  him,  or  by  the  cleric  of  the  surrogate's  court,  ana 
sealed  with  the  seal  of  the  surrogate's  court.  Where  they  are 
issued  out  of  another  court,  they  must  be  tested  in  the  name  of 
the  judge  holding  the  court,  signed  by  the  clerk  thereof,  and 
sealed  with  its  seaL 

9  B.  S.  80,  I  66  (2  Bdm.  81).  Bee  ft  2485,  9486,  2490.  2491,  2499  and  949i, 
ante. 

1  9691.  Tl&elr  effeet. 

Subject  to  the  provisions  of  the  next  section,  regulating  the 
priority  among  different  letters,  letters  testamentary,  letters  of 
administration,  and  letters  of  guardianship,  granted  by  a  court  or 
officer,  haying  jurisdiction  to  grant  them,  as  prescribed  in  this 
chapter,  are  conclusiye  evidence  of  the  authority  of  the  persons 
to  whom  they  are  granted,  until  the  decree  granting  them  Is  re- 
versed upon  appeal,  or  the  letters  are  revoked,  as  prescribed  in 
this  chapter. 

2  B.  8.  80.  f  60  (9  Bdm.  82). 

I  9693.  PriorfltT  »monv  dilTereiit  letters. 

The  person  or  persons,  to  whom  letters  testamentary,  or  letters 
of  administration  are  first  issued,  from  a  surrogate's  court  hav- 
ing jurisdiction  to  issue  them,  as  prescribed  in  article  first  of 
title  first  of  this  chapter,  have  sole  and  exclusive  authority,  as 
executors  or  administrators,  pursuant  to  the  letters,  until  the 
letters  are  revoked,  as  prescrlDed  by  law;  and  they  are  ontfiled 
to  demand  and  recover  from  any  person,  to  vrhom  letters  upon 
the  same  estate  are  afterwiirds  issued,  by  any  other  surrogate'a 
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court,  the  decedent's  propertj*  In  his  hands.  But  the  acts  of  a 
person,  to  whom  letters  were  afterwards  issued,  done  in  good 
faith,  before  notice  of  the  letters  first  issued,  are  valid;  and  an 
action  or  special  proceeding,  commenced  by  him,  may  be  con- 
tinued by  and  in  the  name  of  the  person  or  persons  to  whom  the 
letters  were  first  issued. 

3  B.  8.  74,  8  2S   (2  Edm.  76).  ' 

S  2608.  Time,  how  reckoned  up  cm  suoeesslT'e  letters. 

Where  it  is  prescribed  by  law,  that  an  act,  with  respect  to  the 
estate  of  a  decedent,  must  or  may  be  done  within  a  specified 
Hme  after  letters  testamentary  or  letters  of  administration  are 
Issued,  and  successive  or  supplementary  letters  are  issued  uiKin 
the  same  estate,  the  time  so  specified  must  be  reckoned  from  the 
issuing  of  the  first  letters,  except  in  a  case  where  it  is  otherwise 
specially  prescribed  by  law;  or  where  the  first  or  any  subsiHiucut 
betters  are  revoked,  as  prescribed  in  section  2684  of  this  act,  or 
by  reason  of  the  wtfnt  of  power  in  the  surrogate's  court  to  issue 
the  same,  for  any  cause,  {onxi  §  2682.) 

1  2504.  Official  oaths  of  executors,  etc 

The  official  oath  or  affirmation  of  an  executor,  <idministrator,  or 

Siardian,  to  the  effect  that  he  will  well,  faithfully  and  honestly 
scharge  the  duties  of  his  office,  describing  it,  must  be  filed  with 
the  surrogate,  before  letters  are  issued  to  him.  The  oath  may  be 
taken  before  any  officer,  within  or  without  the  State,  who  is 
authorized  to  take  an  affidavit,  to  be  used  in  the  supreme  court. 
Where  it  is  taken  without  the  State^  it  must  be  certified  as  re- 
quired by  law,  with  respect  to  an  affidavit  to  be  used  in  the  su- 
preme court. 

2  R.  S.  71.  77.  19  13  and  41  (2  Edm.  72.  78)  ;  L.  1837.  cb.  460,  §  99 
(4  Edm.  497),  am'd.  See  Banking  Law,  §  15S6;  L.  1007,  ch.  012. 

I  269S.  [Am'dy  1885.]  Deposit  of  securities  to  reduce  pea- 
Alty  of  bond. 

In  a  case  where  a  bond,  or  new  sureties  to  a  bond,  may  be  re- 
quired by  a  surrogate  from  an  executor,  administrator,  guardian 
or  other  trustee,  if  the  value  of  the  estate  or  fund  is  so  great, 
that  the  surrogate  deems  it  inexpedient  to  require  security  in 
the  full  amount  prescribed  by  law,  he  may  direct  that  any 
securities  for  the  payment  of  money,  belonging  to  the  estate  or 
fund,  be  deposited  with  him,  to  be  delivered  to  the  county  treas- 
urer, or  be  deposited,  subject  to  the  order  of  the  trustee,  counter- 
signed by  the  surrogate,  with  a  trust  company  duly  authorized 
by  law  to  receive  the  same.  After  such  a  deposit  has  been 
made,  the  surrogate  may  fix  the  amount  of  the  bond,  with  re- 
spect to  the  value  of  the  remainder  only  of  the  estate  or  fUnd. 
A  security  thus  deposited  shall  not  be  withdrawn  from  the  cus- 
tody of  the  county  treasurer  or  trust  company,  and  no  person, 
other  than  the  county  treasurer  or  the  proper  officer  of  the 
trust  company,  shall  receive  or  collect  any  of  the  principal  or  In- 
terest secured  thereby,  without  the  special  order  of  the  surro- 
gate, entered  in  the  appropriate  book.  Such  an  order  can  be 
made  in  favor  of  the  trustees  appointed,  only  where  an  addi- 
tional bond  has  been  given  by  him,  or  upon  proof  that  the  estate 
or  fund  has  been  so  reduced,  by  payments  or  otherwisp.  that 
the  penalty  of  the  bond  originally  given,  will  be  sufficient  in 
•ABioiint,  to  satisfy  the  provisions  of  law  relating  to  the  penalty 
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thereof,  if  the  security  80  withdrawn  ia  also  reckoned  in  tke 
estate  or  fund. 
L.  1886,  ch.  616. 

S  SS86.  SnretieM  llmble  for  moneys  etc.*  reeclTed  Im  «m<- 
otker  oapaeity. 

A  person  to  whom  letters  are  issued,  is  liable  for  money  or  othtr 
personal  property  of  the  estate,  which  was  in  his  hands  or  under  his 
control,  when  his  letters  were  issued;  in  whatever  capacity  it  was 
received  by  him,  or  came  under  his  control.  Where  it  was  received 
by  him,  or  came  under  his  control,  by  virtue  of  letters  previously 
issued  to  him,  in  the  same  or  another  capacity,  an  action  to  recover 
the  money,  or  damages  for  failure  to  deliver  the  property,  may  be 
maintained  upon  both  official  bonds;  but,  as  between  (the  sureties 
upon)  the  official  bond  given  upon  the  prior  letters,  and  (those  upon) 
the  official  bond  given  upon  the  subsequent  letters,  (the  latter)  are 
liable  over  to  the  former, 

I  2897.  "W^en  neur  bond  or  nevr  sureties  majr  be  reautred. 

Any  person,  interested  in  the  estate  or  fund,  may  present  to 
the  surrogate's  court  a  written  petition,  duly  verified,  setting  forth 
that  a  surety  in  a  bond,  taken  as  prescribed  in  this  chapter,  is  in- 
sufficient, or  has  removed,  or  is  about  to  remove,  from  the  State, 
or  that  the  bond  is  inadequate  in  amount;  and  praying  that  the 
principal  in  the  bond  may  be  required  to  give  a  new  bond,  in  a 
larger  penalty,  or  new  or  additional  sureties,  as  the  case  re- 
quires; or,  in  default  thereof,  that  he  may  be  removed  from  his 
office,  and  that  letters  issued  to  him  may  be  revoked.  Where 
the  bond^  so  taken  is  that  of  a  guardian,  the  petition  may  also 
be  presented  by  any  relative  of  the  infant,  when  the  bond  is 
that  of  an  executor  or  administrator,  the  petition  may  also  be 
presented  by  any  creditor  of  the  decedent.  If  it  appears  to  the 
surrogate,  that  there  is  reason  to  believe  that  the  allegations  of 
the  petition  are  true,  he  must  cite  the  principal  in  the  bond  to 
show  cause,  why  the  prayer  of  the  petition  shonld  not  be  granted. 
L.  18S7.  ch.  460,  |8  28.  26  (4  Edm.  492).  am'd;  L.  1862,  ch.  229;  L.  1887. 
ch.  460,  I  86  (4  Edm.  493).  ,,«>«.  , 

I  9698.  Id.  I  bo^fv  pvlneipal  nkuy  be  re«nired  to  vIto  a 
tte^fr  bond,  eto. 

Upon  the  return  of  a  citation,  issued  as  prescribed  in  the  last 
section,  the  surrogate  must  hear  the  allegations  and  proofs  of  the 
parties;  and  if  the  objections,  or  any  of  them,  are  found  to  be 
valid,  he  must  make  an  order,  requiring  the  principal  in  the  bond 
to  give  new  or  additional  sureties,  or  a  new  bond  in  a  larger 
penalty,  as  the  case  requires,  within  such  a  reasonable  time,  not 
exceeding  five  days,  as  the  surrogate  fixes;  and  directing  that,  in 
default  thereof,  his  letters  be  revoked. 

L.  1887,  ch.  460,  8  27,  am*d;  L.  1862.  ch.  229  (4  Bdm.  492). 

I  2S99.  Decree  reTolctnv  letters  for  failure  to  vIto  nvw 
bond. 

If  a  bond  with  new  or  additional  sureties,  or  in  a  larger 
penalty,  is  approved  and  filed  in  the  surro^rate's  office,  as  re- 
quired by  such  an  order,  the  surrof^ate  must  make  a  decree,  dls- 
miasing  the  proceedings,  upon  Ruch  terms,  as  to  ooata,  as  jostiee 
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/ 
requires;  otherwise,   he  must  make  a  decree,  removing  the  de- 
linquent from  office,  and  revoking  the  letters  issued  to  Urn. 
Ij.    1887,  ch.  400,  I  28.  am'd. 

I  2«00.  [Am'd»  lOOi.]  Saretiea  may  apply  to  be  released 
mm  to  fvtnre  breaekee* 

Any  or  all  of  the  sureties  in  a  bond  taken  as  prescribed  in 
this  chapter,  may  present  a  petition  to  the  surrogate's  court 
praying  to  be  released  from  responsibility,  on  account  of  any  fu- 
ture breach  of  the  condition  of  the  bond  and  that  the  principal 
In  the  bond  be  required  to  give  new  sureties  and  to  render  and 
settle  his  account  and  that  a  citation  issue  to  said  principal  to 
attend  on  such  application.  The  surrogate  must  thereupon  issue 
a  citation  accordingly. 

Id.,  U  29  «Dd  80;  H  1M2,  ch.  229;  H  1870,  ch.  278,  and  L^  1901,  ch.  624. 
In  effect  Sept.  1,  1901. 

f  2601.  CAm'd,  1901.]  Release  of  old  enretlee  on  the  «!▼- 
inor  of  new. 

Upon  the  return  of  the  citation  issued  as  prescribed  in  the  last 
section  if  the  principal  in  the  bond  does  not  file  a  new  bond  in 
the  usual  form  with  new  sureties  to  the  satisfaction  of  the  sur- 
rogate, the  surrogate  must  make  an  order  requiring  said  prin- 
cipal to  file  such  new  bond  within  such  reasonable  time  not  ex- 
ceeding five  days  as  the  surrogate  fixes.  Should  the  principal 
file  such  new  bond  upon  the  return  of  such  citation,  or  within 
the  time  fixed  by  such  order,  the  surrogate  must  thereupon  make 
a  decree  releasing  the  petitioner  from  liability  upon  the  bond  for 
any  subsequent  act  or  default  of  the  principal  and  requiring  the 

Srincipal  to  render  and  settle  his  account  to  and  including  the 
ate  of  such  decree  and  to  file  such  account  within  a  time  fixed, 
not  exceeding  twenty  days  from  such  date;  otherwise  he  must 
make  a  decree  revoking  the  delinquent's  letters. 

Id:,  H  81  and  82;  U  1802,  ch.  229  (4  Bdm.  498),  am'd;  U  1901,  ch.  6^4.  In 
effect  SepC  1,  1991. 

§  91109,  Swrrosate  may  dlreet  as  to  enatody,  where  eo« 
ezeeiitoits,  ete*,  dieavree. 

Where  two  or  more  co-executors  or  co-administrators  disagree, 
respecting  the  custody  of  money  or  other  property  of  the  estate; 
or  two  or  more  testamentary  trustees  or  guardians  of  the  prop- 
erty disagree,  respecting  the  custody  of  money  or  other  property, 
belonging  to  a  fund  or  an  estate  which  is  committed  to  their 
joint  charge;  the  surrogate  may,  upon  the  application  of  either 
of  them,  or  of  a  creditor  or  person  interested  in  the  estate;  and 
proof,  *by  affidavit,  of  the  facts,  make  an  order,  requiring  them 
to  show  cause,  why  the  surrogate  should  not  give  directions  in 
the  premises.  Upon  the  return  of  the  order,  the  surrogate  may, 
in  his  discretion,  make  an  order,  directing  that  any  property  of 
the  estate  or  fund  be  deposited  in  a  safe  place,  in  the  joint  custody 
of  the  executors,  administrators,  guardians  or  testamentary  trus- 
tees, as  the  case  requires,  or  subject  to  their  joint  order;  or  that 
the  money  of  the  estate  be  deposited  in  a  specified  safe  bank  or 
trust  company,  to  their  joint  credit,  and  to  be  drawn  out  upon 
their  Joint  order.  Disobedience  to  such  a  direction  may  be  pun- 
Idied  as  a  contempt  of  the  court. 
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1  2608.  Blfect  and  contenta  of  decree  reToklnsr  letters. 

Upon  the  entry  of  a  decree,  made  as  prescribed  in  this  chap- 
ter, revoking  letters,  issued  by  a  surrogate's  court  to  an  exec- 
utor, administrator  or  guardian,  his  powers  cease.  The  decree 
may,  in  the  discretion  of  the  surrogate,  require  him  to  account 
for  all  money  and  other  property  received  by  him;  and  to  pay 
and  deliver  over  all  money  and  other  property  in  his  hands  into 
the  surrogate's  court,  or  to  his  successor  in  office,  or  to  such 
other  person  as  is  authorized  by  law  to  receive  the  same;  or  it 
may  be  made  without  prejudice  to  an  action  or  special  •roceeding 
for  that  purpose,  then  pending,  or  thereafter  to  be  irought.  The 
revocation  does  not  affect  the  validity  of  any  act,  within  the 
powers  conferred  by  law  upon  the  executor,  administrator,  or 
guardian,  done  by  him  before  the  service  of  the  citation,  where 
the  other  party  acted  in  good  faith;  or  done  after  the  service  of 
the  citation,  and  before  entry  of  the  decree,  where  his  powers 
with  respect  thereto  were  not  suspended  by  service  of  the  cita- 
tion, or  where  the  surrogate,  in  a  case  prescribed  by  law,  per- 
mitted him  to  do  the  same,  notwithstanding  the  pendency  of  the 
special  proceeding  against  hira;  and  he  is  not  liable  for  such  an 
act,  done  by  him  in  good  faith. 

2  R.  S.  62,  §  38  (2  Edm.  62) ;  2  R.  S.  77.  78,  SI  40,  46  and  47  (2  Edm.  78, 
80),  am'd. 

S  2G04.   The  lant  aectlon  qualified. 

The  last  section  does  not  affect  the  liability  of  a  person,  to 
whom  money  or  other  property  has  been  paid  or  delivered,  as 
husband,  wife,  next  of  kin,  or  legatee,  to  respond  to  the  person 
lawfully  entitled  thereto,  where  letters  are  revoked,  because  a 
supposed  decedent  is  living;  or  because  a  will  is  discovered,  after 
administration  has  been  granted  in  a  case  of  supposed  intestacy, 
or  revoking  a  prior  will,  upon  which  letters  were  granted. 

§   2fl05.  Svcceaiior   may  be   appointed,   and   may   compel 
acconntlnsTy   etc. 

Where  letters  have  been  revoked  by  a  decree  of  the  surrogate's 
court,  that  court  has,  except  in  a  case  where  it  is  otherwise 
specially  prescribed  by  law,  the  same  power  to  appoint  a  suc- 
cessor to  the  person  whose  powers  have  ceased,  as  if  the  letters 
had  not  been  issued.  The  successor  may  complete  the  execution 
of  the  trust  committed  to  his  predecessor;  he  may  continue,  in 
his  own  name,  a  civil  action  or  special  proceeding,  pending  in 
favor  of  his  predecessor;  and  he  may  enforce  a  judgment,  order, 
or  decree,  in  favor  of  the  latter.  The  surrogate's  court  has  the 
same  jurisdiction,  upon  the  petition  of  the  successor,  or  of  a  re- 
maining executor,  administrator,  guardian  or  trustee,  to  compel 
the  person  whose  letters  have  been  revoked,  to  account  for,  or 
deliver  over  money  or  other  property,  and  to  settle  his  account, 
which  it  would  have  upon  the  petition  of  a  creditor  or  person 
interested  in  the  estate,  if  the  term  of  office  conferred  by  the 
letters,  had  expired  by  its  own  limitation. 

2  R.  S.  77,  §  40  (2  Edm.  78)  ;  2  R.  S.  153,  I  17  (2  Edm.  150) ;  L.  1865,  ch. 
733.  S  1   (6  Edm.  583).     See  {  2093. 

S  2606.  [Am'd,  1891,  1807,  1901,  1902.]  Acconntlnv  by  ex- 
ecutor, et  cetera,  of  deceaned  executors. 

Where  an  executor,  administrator,  guardian  or  testamentary 
trustee  dies,  the  surrogate's  court  has  the  same  jurisdiction,  upon 
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the  petition  of  his  successor,  or  of  a  surviying  executor,  admin> 
istrator  or  f^uardian,  or  of  a  creditor,  or  person  interested  in  the 
ostnte,  or  of  a  guardian's  ward  or  the  legal  representative  of  a 
deceased  ward,  or  a  surety  upon  the  official  bond  of  the  decedent, 
or  the  legal  representative  of  a  deceased  surety,  to  compel  the 
executor  or  administrator  of  the  decedent  to  account,  which  it 
would  have  against  the  decedent  if  his  letters  have  been  revoked 
by  a  surrogate's  decree.  And  an  executor  or  administrator  of  a 
deceased  executor,  administrator,  guardian  or  testamentary  trus- 
tee may  voluntarily  account  for  the  acts  and  doings  of  the  dece- 
dent, and  for  the  trust  property  which  had  come  into  his  pos- 
session or  into  the  possession  of  the  decedent.  And  on  the  death, 
heretofore  or  hereafter,  of  any  executor,  administrator,  guardian 
or  testamentary  trustee  while  an  accounting  by  or  against  him. 
as  such,  was  or  is  pending  before  a  surrogate's  court,  such  court 
may  revive  said  proceeding  against  his  executor,  administrator  or 
successor  and  proceed  with  such  accounting  and  determine  all 
questions  and  grant  any  relief  that  the  surrogate  would  have 
power  to  determine  or  grant  in  case  such  decedent  had  not  died 
or  in  a  case  where  the  executor  or  administrator  of  said  last  men- 
tioned decedent,  acting  at  the  time  of  such  revival  had  voluntarily 
petitioned  for  an  accounting  as  provided  for  in  this  section.  On 
a  petition  filed  either  by  or  against  an  executor  or  administrator 
of  a  deceased  executor,  administrator,  guardian  or  testamentary 
trustee,  or  on  a  revival  and  continuation  of  an  accounting  pend- 
ing by  or  against  such  decedent  at  the  time  of  his  death,  the  suc- 
cessor of  such  decedent  and  all  persons  who  would  be  necessary 
parties  to  a  proceeding  commenced  by  such  decedent  for  a  judi- 
cial settlement  of  his  accounts  shall  be  cited  and  required  to 
attend  such  settlement.  The  surrogate's  court  may  at  any  time 
on  its  own  motion  or  op  the  motion  of  any  party  to  any  one  of  two 
or  more  of  such  proceedings,  consolidate  said  proceedings  but 
without  prejudice  to  the  power  of  the  court  to  make  any  subse- 
quent order  in  either  of  them.  With  respect  to  the  liability  of 
the  sureties  in  and  for  the  purpose  of  maintaining  an  action  upon 
the  decedent's  official  bond,  a  decree  against  his  executor  or  ad- 
ministrator, rendered  upon  such  an  accounting,  has  the  same 
effect  as  if  an  execution  issued  upon  a  surrogate's  decree  against 
the  property  of  decedent  had  been  returned  unsatisfied  during  the 
decedent's  lifetime.  So  far  as  concerns  the  executor  or  adminis- 
trator of  decedent,  such  a  decree  is  not  within  the  provisions  of 
section  twenty-five  hundred  and  fifty-two  of  this  act.  The  sur- 
rogate's court  has  also  jurisdiction  to  compel  the  executor  or 
administrator,  or  successor  of  any  decedent,  at  any  time  to  deliver 
over  any  of  the  trust  property  which  has  come  to  his  possession 
or  is  under  his  control,  and  if  the  same  is  delivered  over  after  a 
decree,  the  court  must  allow  such  credit  upon  the  decree  as  jus- 
tice requires. 

L.   1891.  eta.  175;  L.   1897,  ch.  248;  L.  1901,  cb.  409;  U  1808,  eh.  840.    IB 
effect  April  3,  1902. 

§  2607.  'Wlte-Mk  bond  may  be  prosecuted. 

Where  an  execution,  issued  upon  a  surrogate's  decree,  against 
the  property  of  an  executor,  administrator,  testamentary  trustee, 
or  guardian,  has  been  returned  wholly  or  partly  unsatisfied,  an 
action,  to  recover  the  sum  remaining  uncollected,  may  be  main- 
tained upon  his  official  bond,  by  and  in  the  name  of  the  lerson  in 
whose  favor  the  decree  was  made.    If  the  principal  debtor  ia  a 
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resident  of  the  State,  the  execution  must  have  been  issued  to  th^ 
county  where  he  resides. 

];«.  1887.  ch.  4G0.  f  65  (4  Edm.  498). 

i  SMIOS*  Snceessor  may  prosecute  ottelal  bond. 

Where  letters  have  been  revoked  by  a  decree  of  the  surrogate's 
court,  the  successor  of  the  executor,  administrator,  or  guardian, 
whose  letters  are  so  revoked,  may  maintain  an  action  upon  his 
predecessor's  official  bond,  in  which  he  may  recover  any  money, 
or  the  full  value  of  any  other  property,  received  by  the  principal 
in  the  bond,  and  not  duly  administered  by  him;  and  to  the  full 
extent  of  any  injury  sustained  by  the  estate  of  the  decedent  or 
of  the  infant,  as  the  case  may  be,  by  any  act  or  omission  of  the 
principal.  The  money,  recovered  in  such  an  action,  is  regarded 
as  part  of  the  estate  in  the  hands  of  the  plaintiff,  and  must  be 
distributed  or  otherwise  disposed  of  accordingly;  except  that  a 
recovery  for  an  act  or  omission,  respecting  a  right  of  action,  or 
other  property,  appropriated  by  law  for  the  benefit  of  the  hus- 
band, wife,  family,  or  next  of  kin  of  a  decedent,  or  disposed  of  by 
a  will  for  the  benefit  of  any  person,  is  for  the  benefit  of  the 
person  or  portions  so  entitled  thereto. 

2  B.  S.  80,  f  21  (2  Edm.  87). 

S  2608.  Action  on  ofBclal  bond  when  no  snoeesaor  la  ap- 
pointed. 

Where  the  letters  of  an  executor  or  administrator  have  been 
so  revoked,  and  no  successor  is  appointed,  any  person  aggrieved 
may,  upon  obtaining  an  order  from  the  surrogate,  granting  him 
leave  so  to  do,  maintain  an  action  upon  the  official  bond  of  the 
executor  or  administrator,  in  behalf  of  himself  and  all  others  in- 
terested; in  which  the  plaintiff  may  recover  any  money,  or  the 
full  value  of  any  other  proi)erty,  received  by  the  principal  in  the 
bond,  and  not  duly  administered  by  him,  and  to  the  full  extent 
of  any  injury,  sustained  by  the  estate  of  the  decedent,  by  any 
act  or  omission  of  the  principal.  The  money  recovered  in  such 
an  action  must  be  paid,  by  the  sheriff  or  other  officer  who  collects 
it,  into  the  surrogate's  court;  and  the  surrogate  must  distribute 
it  to  the  creditors  or  other  persons  entitled  thereto.  The  proceed- 
ings for  such  a  distribution  are  the  same  as  prescribed  in  title 
fifth  of  this  chapter,  for  the  distribution  of  the  proceeds  of  a 
sale  of  real  property. 

S  2610.  Application  of  this  article  to  ezeentoniy  ete^  beve- 
tofore  appointed. 

The  provisions  of  this  article  apply  to  an  executor,  adminis- 
trator, or  guardian,  to  whom  letters  have  been  issued,  and  to  a 
testamentary  trustee  whose  trust  has  been  created,  before  this 
chapter  takes  effect;  except  that  it  does  not  affect,  in  any  manner, 
the  liability  of  the  sureties  in  a  bond,  executed  before  this  chapter 
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TITIaE  III. 

Onuiting  and  revoking  probate,  letters  testamentaryy  and 
letters  of  administration.  Foreign  wills;  ancillary  letters. 

▲itSdA  1.  Probate  of  a  will  and  grant  of  letten  thereupon. 
a.  ReTOCatlon  of  probate. 
8.  Probate  of  heirship. 
4.  Grant  of  Ifittera  of  administration. 
6.  Temporary   administration. 

6.  ReTocation  of  letters  testamentary   and  letters  of  adminlftratton. 

7.  Foreign  wills;   ancillary  letters. 

ARTICLE  FIRST. 

Probate  of  a  will  and  grant  of  letters  thereupon. 

8oe.  2611.  What   wills   may  be  prored;    change  of   realdence   not  to  affect 

TaliditT. 
2B12.  Persons  incompetent  to  serve  as  executors. 
2618.  Supplementary  letters;  executors  not  named  In  letters  not  to  act: 

power  of  executor  before  letters  of  administration  with  the  wOl 

annexed. 
9614.  Who  may  propound  will. 
2610.  Who  to  be  cited  thereupon. 

2616.  Contents  of  citation. 

2617.  Persons  not  cited  may  appear. 

2618.  Witnesses  to  be  examined;   proof  required. 

2619.  Absent,  etc.,  witnesses  to  be  accounted  for. 

2620.  Proof  of  handwriting. 

2621.  Proof  of  lost  or  destroyed   will. 

2622.  Probate  not  allowed,  unless  surrogate  sattsfled,  etc. 

2623.  Will;  when  sufficiently  proTed. 

2624.  Validity   and    construction   of   testamentary    proTistona. 

2625.  Surrogate's  decision  on   probate. 

2626.  Probate;    how   far  conclusive   as   to   personalty. 

2627.  Id.;  as  to  realty. 

2628.  When  pnrcaaser  from  heir  protected  notwithstanding  a    

9688.  Will  certified,  or  record  thereof,   may  be  read  in  evidenoe. 

2680.  Recording  wills   proved  elsewhere  within   the  SUte. 

2631,  2632.  Records  of  certain  wills  heretofore  proved;  how  far  ^yUtmM, 

2633.  Id.;  as  to  wills  of  real  property. 

2634.  Allowance  to  exwutor  or  administrator  for  recording  will  or  exem- 

plification. 

26.15.  Wills  to  be  roturiKHl  after  probate. 

2630.  When  letters  te«taraentary  may  be  Is.sued. 

2037.  Surrojfnte  to  Inquire  into  obj«»ctious. 

2«3S.  Bond:   when   requlrtnl. 

2B39.  Renunciation ;    retraftlnn   thereof. 

2040.  Seleftlou   <»f   an    execMitor   nniler   a   power. 

2041.  Objection  to  such  a  perj«on  ;   how  taken,  etc. 

2042.  Exec'utor  fallln«   to  <nmlif.v   <»r  rent>unce;   how  excluded. 

2043.  I^etters   of  adnilnlHtratlon   with   will   annexed:    when   and   to  whom. 

2044.  Id. :    renunciation   or  excluHlon   <>f  persons   havluu  prior   right. 
2645.  Executor  or  a(hnlnl.strnt()r  to  qualify. 

2046.  Effect  of  certain  provisions  Ilmlteil. 

I  2611.  [Repealed  by  L.  1909,  oh.  18.     See  Consolidated  Laws, 
tit.   Decedent   Estate  Law,    §§   23-25.  J 

%   2612.    [AmM,    1803.1      remoim    Incompetent    to    nerve   as 
execntorM. 

No  person  is  competent  to  serve  as  an  executor  who,  at  the 
time  the  will  is  prove<l,  is: 

1.  Incapable  in  law  of  making  a  contract. 

2.  Under  the  aife  of  twenty-one  years, 

3.  An  alien  not  an  inhabitant  of  this  state;  or 
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4.  Who  shall  have  been  convicted  of  an  infamous  crime;  or 

5.  Who,  on  proof,  is  found  by  the  surrogate  to  be  incompetent 
to  execute  the  duties  of  such  trust  by  reason  of  drunkenness,  dis- 
honesty, improvidence  or  want  of  understanding.  If  any  such 
person  be  named  as  the  sole  executor  in  a  will,  or  if  all  the  per- 
sons named  therein  as  executors  be  incompetent,  letters  of  ad- 
ministration with  the  will  annexed  must  be  issued  as  in  the  cane 
of  all  of  the  executors  renouncing.  A  surrogate,  in  his  discretion, 
may  refuse  to  grant  letters  testamentary  or  of  administration  to 
ft  person  unable  to  read  and  write  the  English  language. 

L.   1803,  cli.   080. 

f  2613.  [Am'd,  1803.1  Supplementary^  letterni  executors 
not  named  In  letters  not  to  neti  power  of  executor  before 
letters  of  admlnliitratlon  ivlth  the  will  annexed. 

If  the  disability  of  a  person  under  age,  or  an^  alien  nomed  as 
executor  in  a  will,  be  reniove<i  before  the  execution  of  the  jiro vi- 
sions of  such  will  is  completed,  he  shall  be  entitled,  on  api)lica- 
tion,  to  supplementary  letters  testamentary,  to  be  issued  in  the 
same  manner  as  the  original  letters,  and  authorized  to  join  in  the 
execution  of  the  will  with  the  persons  previously  appointed.     A 

{>erson  named  in  a  will  as  executor,  and  not  named  as  such  in  the 
etters  testamentary  or  in  letters  of  administration  with  the  will 
annexed,  shall  be  deemed  to  be  superseded  thereby,  and  shall 
have  no  power  or  authority  whatever  as  such  executor  until  he 
appears  and  qualifies.  An  executor  named  in  a  will  has  no  power 
to  dispose  of  any  part  of  the  estate  of  the  testator  before  letters 
testamentary  are  granted,  except  to  pay  funeral  charges,  nor  to 
interfere  with  such  estate  in  any  manner  further  than  is  neces- 
sary for  its  proservation.  Where  letters  of  administration  with 
the  will  annexed  are  granted,  the  will  of  the  deceased  shall  lu? 
observed  and  performed;  and  the  administrators,  with  such  will, 
have  the  rights  and  powers  and  are  subject  to  the  same  duties 
as  if  they  had  been  named  executors  in  the  will. 
L.   1893,   ch.    080. 

I  2014.   [Am*«l,  1897.]     IVho  may  propound  will. 

A  person  designated  in  a  will  as  executor,  devisee,  or  legatee, 
or  any  person  interested  in  the  estate,  or  a  creditor  of  the  de- 
cedent, or  any  party  to  an  action  brought  or  about  to  be  brought, 
and  interest  in  the  subject  thereof,  in  which  action  the  decedent, 
if  living,  would  be  a  proper  party,  may  present  to  the  surrogate's 
court  having  jurisdiction,  a  written  petition,  duly  verified^  de- 
scribing the  will,  setting  forth  the  facts,  upon  which  the  jurisdic- 
tion of  the  court  to  grant  probate  thereof  depends,  and  praying 
that  the  will  may  be  proved,  and  that  the  persons,  specified  in 
the  next  section,  may  be  cited  to  attend  tlie  probate  thereof. 
Upon  the  presentation  of  such  a  petition,  the  surrogate  must 
issue  a  citation  accordingly. 

L.  1837,  ch.  400,  i  4  (4  Edin.  487).  L.  1807,  ch.  177.  In  elToct  April 
8,   189T. 

I   2016.    [Am'd,    1894,    lfK)5.]      Who   to   be  cited   thereupon. 

The  following  persons  must  be  cited  upon  a  petition,  presented 
as  prescribed  in  the  last  section: 
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1.  If  the  will  relates  exclusively  to  real  property,  the  husband 
or  wife,  if  any,  and  all  the  heirs  of  the  testator. 

2.  If  the  will  relates  exclusively  to  personal  property,  the  hus- 
band or  wife,  if  any,  and  all  the  next  of  kin  of  the  testator. 

3.  If  the  will  relates  to  both  real  and  personal  property,  the 
husband  or  wife,  if  any,  and  all  the  heirs,  and  all  the  next  of 
kiA  of  the  testator. 

L.   1801,  ck.   118. 

4.  [Added,  1905.]  Any  persoa  designated  in  the  will  as  ex- 
ecutor. 

L.   1005,  cb.  438.      In  effect  Sept.  1,  1905. 

i  2616.  Contentii  of  citation. 

The  citation  must  set  forth  the  name  of  the  decedent,  and  of 
the  person  by  whom  the  will  is  propounded;  and  it  must  state 
whether  the  will  relates,  or  purports  to  relate,  exclusively  to  real 
property,  or  personal  property,  or  to  both,  where  the  will  pro- 
pounded was  nuncupative,  that  fact  must  be  stated  in  the  cita- 
tion. Where  the  surrogate  is  unable  to  ascertain  to  his  satisfac- 
tion, whether  the  decedent  left  surviving  him,  any  person,  who 
would  be  entitled  to  the  property  affected  by  the  will,  if  the 
decedent  had  died  intestate,  the  citation  must  be  directed,  where 
the  will  relates  to  real  property,  to  the  attorney-general;  where 
it  relates  to  personal  property,  to  the  public  admmistrator,  who 
would;  have  been  entitled  to  administration,  if  the  decedent  had 
died  intestate. 

S  2617.   [Am'd^  18&4.]      Persons  not  cited  may  appear. 

Any  person,  although  not  cited,  who  is  named  as  a  devisee  or 
legatee  in  the  will  propounded,  or  as  executor,  trustee,  devisee 
or  legatee  in  any  other  i)aper  purporting  to  be  a  will  of  the  de- 
cedent, or  who  is  otherwise  interested  in  sustaining  or  defeating 
the  will,  may  appear,  and,  at  his  election,  support  or  oppose  the 
application.  A  person  so  appearing  becomes  a  party  to  the 
special  proceeding.  But  this  section  does  not  affect  a  right  or 
interest  of  such  a  person  unless  he  so  becomes  a  party.  And 
in  case  the  will  propounded  for  probate  is  opposed,  due  and 
timely  notice  of  the  hearing  of  the  objections  to  the  will  shall 
be  given,  in  such  manner  as  the  surrogate  shall  direct,  to  all 
persons  in  being,  who  would  take  any  interest  in  any  property 
under  the  provisions  of  the  will,  and  to  the  executor  or  executors, 
trustee  or  trustees  named  therein,  if  any,  who  have  not  appeared 
in  the  proceeding,  and  any  decree  in  the  proceeding  shall  not 
affect  the  right  or  interest  of  any  such  person  unless  he  shall 
be  so  notified. 

L.   1S94,   ch.   118. 

I  2618.  'Wltne«ae«  to  be  examined;  proof  reanlred. 

Upon  the  return  of  the  citation,  the  surrogate  must  cause  the 
witnesses  to  be  examined  before  him.  The  proofs  must  be  re- 
duced to  writing.  Before  a  written  will  is  admitted  to  probate, 
two,  at  least,  of  the  subscribing  witnesses  must  be  produced  and 
examined,  if  so  many  are  within  the  State,  and  competent  and 
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able  to  testify.  Before  a  nuueupative  will  is  admitted  to  pro- 
bate, its  execution  and  the  tenor  tliereof  must  bt?  proved  by  at 
least  two  witnesses.  Any  party,  who  contests  the  probate  of 
the  will,  may  by  a  notice  fiUnl  with  the  surropnte  at  any  time 
before  the  proofs  are  closed,  rtHjuire  the  examination  of  all  the 
subscribin>r  witnesses  to  a  written  will,  or  of  any  other  witness, 
whose  testimony  the  surrogate  is  satisfied  may  be  material,  in 
which  case,  all  such  witnesses,  who  are  within  the  State,  and 
competent  and  able  to  testify,  must  be  so  examined. 

L.  1S37,  ch.  400,  part  of  fS  lU  and  11  (4  Edm.  488,  489);  L.  1841,  ch. 
120.   II  1.  2  and  a  (4  Edm.  5Ul). 

I  2<I10.  rAm*d,  1882.]  AbMent,  etc.,  Twitnemuem  to  be  ac- 
connted   for. 

The  death,  absenice  from  the  State,  lunacy,  or  other  incom- 
petency of  a  witness,  required  to  be  examined,  as  prescribed  in 
this  or  the  last  section,  or  proof  that  such  witness  cannot,  aftt^r 
duo  diligence,  be  found  within  the  State  or  elsewhere,  must  be 
shown  by  affidavit  or  other  competent  evidence,  to  the  satisfac- 
tion of  the  surrogate,  before  dispensing  with  bis  testimony. 
Where  a  witness,  being  within  the  State,  is  disabled  from  at- 
tending, by  reason  of  age,  sickness,  or  infirmity,  his  disability 
must  be  shown  in  a  like  manner;  and  in  that  case,  the  testi- 
mony of  the  witness,  where  it  is  required,  and  he  is  able  to 
testify,  must  be  taken  in  the  manner  prescribed  by  law,  and 
produced  before  the  surrogate,  as  part  of  the  proofs. 

L.  1837,  ch.  460,  part  of  H  10,  11   (4  Edm.  489). 

S  2020.   [Am'd,  1888  1902.]     Proof  of  liandwrltlnv. 

If  all  the  subscnbing  witnesses  to  a  written  will  are,  or  if  a 
subscribing  witness,  whose  testimony  is  retiuire<i,  is  dead,  or  in- 
competent, by  reason  of  lunacy  or  otherwise,  to  testify  or  unable 
to  testify;  or  if  such  a  subscribing  witness  is  absent  from  the 
state;  or  if  such  a  subscribing  witness  has  forgotten  the  occur- 
rence, or  testifies  against  the  execution  of  the  will;  the  will  may 
nevertheless  be  established,  upon  proof  of  the  handwriting  of  the 
testator,  and  of  the  subscribing"  witnesses,  and  also  of  such  other 
circumstances,  as  would  be  sutlicient  to  prove  the  will  upon  the 
trial  of  an  action.  Where  a  sub:^cribing  witness  is  absent  from 
tho  state,  upon  application  of  either  party,  the  surrogate  shall 
cause  the  testimony  of  such  witness  to  be  taken  by  commission, 
when  it  is  made  to  appear  that  by  due  diligence  such  testimony 
may  bo  obtained.  Where  a  written  will  is  proved,  as  prescribed 
in  this  se<*tion,  it  must  be  filed  and  remain  in  the  surrogate's 
otfice.  But  when  it  shall  be  shown,  by  affidavit  or  otherwise,  to 
the  satisfaction  of  the  surrogate,  that  the  dec€Hlent  left  real  or 
personal  property  in  another  state  or  territory  of  the  United 
States  or  in  a  foreign  country,  and  that  the  laws  of  such  state, 
territory*  or  country  require  the  production  of  the  original  will 
before  the  provisions  thereof  become  effective,  the  surrogate 
may.  at  any  time  after  probate,  and  upon  such  notice  to  the 
parties  interested  in  the  estate  as  he  may  think  proper,  cause 
any  original  will  remaining  on  file  in  his  offic<»  to  be  sent  by 
post  or  otherwise  to  any  court  which,  or  to  any  oflScer  of  snch 
state,  territory  or  country  who.  under  the  laws  thereof,  is  em- 
powered to  receive  the  same  for  probate,  or  may  deliver  such 
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'will  to  any  person  interested  in  the  probate  thereof  in  such  state, 
territory  or  country,  or  to  hia  representative,  upon  such  terms 
as  he  shall  think  proper  for  the  protection  of  other  parties  inter- 
ested in  the  estate.  Where  in  any  matter  before  the  surrogate 
or  in  a  surrogate's  court  the  testimony  of  any  witness  shall  be 
taken  by  or  on  conunission,  the  same,  together  with  the  commis- 
sion on  which  it  is  taken,  shall  be  duly  filed  in  the  office  of  the 
surrogate  but  need  not  be  recorded.  The  testimony  or  other  pro- 
ceeding duly  taken  to  be  used  before  the  surrogate  or  surrogate's 
court,  by  a  stenographer,  shall  be  filed  and  need  not  be  recorded. 

L.  1837,  cb.  460,  f  20  (2  Edm.  401);  2  R.  S.  5S.  ||  13,  16,  17  (2  Edm. 
59,  60)  ;  U  1888,  ch.  608.  See  {  2630.  L.  1902.  ch.  114.  In  effect  Mar«h 
12.   1902. 

i  2e21.  Proof  of  1<Mit  or  destroyed  will. 

A  lost  or  destroyed  will  can  be  admitted  to  probate  in  a  surro- 
gate's court,  but  only  in  a  ca.se,  where  a  judgment  establishing 
the  will  could  be  rendered  by  the  supreme  court,  as  prescribed  in 
section  1865  of  this  act. 

L.  1870,  ch.  359,  |  8;  2  B.  S.  68.  !  67,  b.    (2  Edm.   69). 

S  26222.  Probate  not  allo^red,  unless  sarrograte  satisfied, 
etc. 

Before  admitting  a  will  to  probate,  the  surrogate  must  inquire 
particularly  into  all  the  facts  and  circumstances,  and  must  be 
satisfied  of  the  genuineness  of  the  will,  and  the  validity  of  its 
execution.  Before  admitting  a  written  'Nvill  to  probate,  the  sur- 
rogate may,  in  his  discretion,  require  proof  of  the  circumstances 
attending  the  execution,  the  delivery,  and  the  possession  thereof, 
or  any  of  them,  to  be  made  by  the  affidavit,  or  the  testimony 
at  the  hearing,  of  the  person  w^ho  received  the  will  from  the  tes- 
tator, if  he  can  be  produced,  and,  also,  of  the  person  presenting 
it  for  probate. 

L.  1837.  ch.  460.   {  17.  and  part  of  {   10  (4  Hdm.  489.  490). 
i  2628.  IVllli  irlien  snlllclently  proved. 

If  it  appears  to  the  surrogate  that  the  will  was  duly  executed; 
and  that  the  testator,  at  the  time  of  executing  it,  was  in  all  re- 
spects competent  to  make  a  will,  and  not  under  restraint;  it  must 
be  admitted  to  probate,  as  a  will  valid  to  pass  real  property,  or 
personal  property,  or  both,  as  the  surrogate  d-etermines,  and  the 
petition  and  citation  require,  and  must  be  recorded  accordingly. 
The  decree  admitting  it  to  probate  must  state  whether  the 
probate  was  or  was  not  contested. 

2  R.  S.  58.   J   14   (2  Edm.  59);   L.   1857.  ch.   460,   f   18   (4  Edm.  490). 

i  2024.  Validity  and  constrnctlon  of  teiitamentary  pro- 
Ttstons. 

But  if  a  party  expressly  puts  in  issue,  before  the  surrogate,  the 
validity,  construction,  or  effect  of  any  disposition  of  |>orsonal  prop- 
erty, containefl  in  the  will  of  a  resident  of  the  State,  executed 
withdn  the  State,  the  surrogate  must  determine  the  question  upon 
rendering  a  decree;  unless  the  decree  refuses  to  admit  the  will 
to  probate,  by  reason  of  a  failure  to  prove  any  of  the  matters 
specified  in  the  last  section. 

L.  1870.  ch.  359,  |  11.     See  {  2694.  post. 
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f  2025.  Sarroflrate*B  decision  on  probate. 

Where  the  surrogate  decides  against  the  sufficiency  of  the  proof, 
or  against  the  validity  of  a  will,  or  upon  the  construction,  valid- 
ity, or  legal  effect  of  any  provision  thertH)f,  he  must  make  a 
decree  accordingly;  and,  if  n?quired  by  either  party,  he  must 
enter  in  the  minutes  the  grounds  of  his  decision. 

L.   1837,   cb.   460,    {  21    (4  Edm.  401),  am'd. 

i  2626.  rAm'd,  1882,  1897.]  Probate;  how  far  concluftl^e 
an  to  perisonalty. 

A  decree  admitting  to  probate  a  will  of  personal  property,  made 
as  prescribed  in  this  article,  is  conclusive,  as  an  adjudication, 
upon  all  the  questions  determined  by  the  surrogate  pursuant  to 
this  article,  until  it  is  reversed  upon  appeal,  or  revoked  by  the 
Eurrogate,  except  in  an  action  brought  under  section  twenty-six 
hundred  and  fifty-three-a  of  this  act  to  determine  the  validity 
or  invalidity  of  such  will;  and  except  that  a  determination,  made 
under  section  twenty-six  hundred  and  twenty-four  of  this  act, 
is  conclusive  only  upon  the  petitioner,  and  each  party  who  was 
duly  cited  or  appeared,  and  every  personi  claiming  from,  through, 
or  under  either  of  them. 

2  R.  S.  01,  i  29  (2  Edm.  61)  ;  L.   1897.  ch.  698.     In  effect  June  8.  18&7. 

S  2627.   [Am'd,  1881.]     Id.|  as  to  realty. 

A  decree,  admitting  to  probate  a  will  of  real  property,  made 
as  prescribed  in  this  article,  establishes,  presumptively^  only,  all 
the  matters  determined  by  the  surrogate,  pursuant  to  this  article, 
as  against  a  party  who  was  duly  cited,  or  a  person  claiming 
from,  through,  or  under  him;  or  upon  the  trial  of  an  action,  or 
the  hearing  of  a  special  proceeding,  in  which  a  controversy  arises 
concerning  the  will,  or  where  the  decree  is  produced  in  evidence, 
in  favor  of  or  against  a  person,  or  in  a  case  si>ecified  in  this 
section,  the  testimony  taken  in  the  special  proceeding  wherein  it 
was  made,  may  be  read  in  evidence,  with  the  same  force  and 
effect,  as.  if  it  was  taken  upon  the  trial  of  the  action,  or  the 
hearing  of  the  special  proceeding,  wherein  the  decree  is  so  pro- 
duced. 

2  R.   S.   59.    I   18   (2  Edm.   60). 

I  2628.  [Repealed  by  L.  1009.  ch.  1&  See  Consolidated  Laws, 
tit.  Decedent  Estate  Law,  §  46.] 

I  2620.  [Am'd,  1882.1  1V111  certified,  or  record  thereof, 
may  be  read  In  evidence. 

The  surrogate  must  cause  to  be  indorsed  upon,  or  annexed  to, 
the  original  w^ill  admitted  to  probate,  or  the  exemplified  copy,  or 
statement  of  the  tenor  of  a  will,  which  was  admitted  without 
production  of  an  original  written  will,  a  certificate,  under  his 
hand,  or  the  hand  of  the  clerk  of  his  court,  and  his  seal  of  oflBee, 
stating  that  it  has,  upon  due  proof,  been  admitted  to  probate,  as 
a  will  valid  to  pass  real  or  personal  property,  or  both,  as  the  case 
may  be.    The  will,  or  the  copy  or  statement,  so  authenticated,  the 
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record  thereof,  or  an  oxeniiililied  copy  of  the  record,  may  be  read 
in  evidences  as  proof  of  the  ori;;iuul  will,  or  of  the  contents  or 
ttnior  thereof,  without  further  evidence,  and  with  the  efifect  speci- 
fied in  the  last  three  sections. 

2  R.  S.  58.  I  15  (2  Eilin.  5U)  ;  2  R.  S.  KO.  {  58  (2  K<lm.  82).    S(*e  f  25U9. 

f  2«a0.  Recordlnir  wIIIn  proved  elMewhere  within  the 
State. 

A  transcript  of  a  will  of  real  property,  proved  and  recorded  in 
any  court  of  the  State,  of  competent  jurisdiction,  and  of  all  the 
notices,  process,  and  proofs  relating  to  the  same,  must,  when 
duly  exemplified,  be  recorded,  upon  the  request  of  any  person 
interested  therein,  in  the  surrogate's  court  of  any  county,  in 
which  real  property  of  the  testator  is  situated. 

L.   1837.  ch.  460,   {  68   (4  Edm.  490). 

1  2631.  Records  of  certain  ^rllla  heretofore  proved;  hc«r 
far  evidence. 

The  exemplification  of  the  record  of  a  will,  proved  before  the 
judge  of  the  former  court  of  probates,  and  recorded  in  his  office 
before  the  firait  day  of  January,  in  the  year  1785,  certified  under 
the  seal  of  the  officer  having  custody  of  the  record,  must  be  ad- 
mitted in  evidence  in  any  case,  after  it  has  been  made  to  appear 
that  diligent  and  fruitless  seaf^b  has  been  made  for  the  original 
will. 

2  R.  S.  59,  i  20   (2  Edm.  60). 

i  2632.   [Am*d,  1804,  lOOl.]     The  same. 

An  exemplified  copy  of  the  last  will  and  testament  of  any 
deceased  person,  which  has  been  admitted  to  probate,  whether 
as  a  will  of  real  or  persona!  property,  or  both,  and  recorded  in 
the  office  of  the  surrogate  in  any  county  of  this  state,  shall  be 
admitted  in  evidence  in  any  of  the  courts  of  this  state,  with- 
out the  proofs  and  examination  taken  on  the  probate  thereof,  and 
whether  such  proofs  shall  have  been  recorded  or  not,  with  like 
effect  as  if,  the  original  of  such  will  had  been  produced  and 
proven  in  such  court,  when  thirty  years  have  elapsed  since  the 
will  was  admitted  to  probate  and  recorded.  And  the  recording 
of  such  will  shall  be  evidence  that  the  same  was  duly  admitted 
to  probate.  The  exemplification  of  the  record  of  a  will  which 
has  been  proved  before  the  surrogate  or  judge  of  probate,  or 
other  officer  exercising  the  like  jurisdiction,  of  another  stale 
must,  when  certified  by  the  officer  having  by  law,  when  the  cer- 
tificate was  made,  custody  of  the  record,  be  admitted  in  evidence, 
as  if  the  original  will  was  produced  and  proved,  when  thirty 
years  have  elapsed  since  the  will  was  proved. 

L.   1894,  ch.  89;   L.    1001,  ch.   540.      lo  effect  Sept.    1.    1001. 

I  2633.  [Repealed  by  L.  1909,  ch.  18.  See  Consolidated  Laws, 
tit.  Decedent  Estate  Law,  §  42.] 

S  2634.  [Am'd,  1D09.]  Allovrance  to  executor  or  admln- 
fjitrator  for  recordingr  virill  or  excnipllttcation. 

An  executor,  or  administrator,  with  the  will  annexed,  who 
causes  a  record  of  a  will  or  exemplification  to  be  made  .u  pru- 
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scribed  in  section  forty-two  of  the  decedent  estate  law,  must  be 
allowed,  in  his  account,  the  fees  paid  by  him  therefor. 

Id..  H  3  and  4  (4  Edm.  439).  Am'd  by  L.  1909.  eh.  Go.  Also  iMrtly 
repeaknl  by  L.  1909,  ch.  18.  See  Consolidated  Law8.  tit.  Decedent  EKtate 
Law,  f  43.  See  note  73  of  notes  of  Board  of  Statutory  Consolidation  at 
end  of  code. 

S  2036.   [Am*d,  1002.]    'Wills  to  be  returned  after  probate. 

Except  where  special  provision  is  otherwise  made  by  law,  or 
where  the  surrogate  sends  a  will  into  another  state  or  territory 
or  into  a  foreign  Country,  or  delivers  it  to  a  party  in  interest,  as 
provided  in  section  two  thousand  six  hundred  and  twenty  of  this 
aci,  a  written  will,  after  it  has  been  proved  and  recorded,  mu8t 
be  retained  by  the  surrogate,  until  the  expiration  of  one  year 
after  it  has  been  recorded,  and,  if  a  petition  for  the  revocation  of 
probate  thereof  is  then  filed,  until  a  decree  is  made  thereupon. 
It  must^  then  be  returned,  upon  demand,  to  the  person  who  de- 
livered it,  unless  he  is  dead,  or  a  lunatic,  or  has  removed  from 
the  state;  in  which  case,  it  may,  in  the  discretion  of  the  surro- 
gate, be  delivered  to  any  person  named  therein  as  devisee,  or  to 
an  heir  or  assignee  of  a  devisee;  or,  if  it  relates  only  to  personal 
property,  to  the  executor,  or  .administrator,  with  the  will  an- 
nexed, or  to  a  legatee. 

2  R.  S.  66.  I  54  (2  Edm.  60);  L.  1902,  ch.  114.  In  effect  March  12. 
1902. 

i  2036.  When  letters  testamentary  may  be  Isnued, 

Where  a  will,  which  is  admitted  to  probate,  names  one  or 
more  persons  to  be  executor  or  executors  thereof,  upon  a  con- 
tingency, the  surrogate  must  inquire  into  the  facts,  and,  if  the 
contingency  has  happened,  that  fact  must  be  recited  in  the  decree. 
Immediately  after  a  will  has  been  admitted  to  probate,  the  per- 
son or  persons  named  therein  as  executors,  who  are  competent  by 
law  to  serve,  and  who  appear  and  qualify,  are  entitled  to  letters 
tt'Ktamentary  thereuixjn;  unless,  before  the  letters  are  granted, 
a  creditor  of  the  decedent,  or  a  person  interested  in  the  estate, 
files  an  affidavit,  specifying  his  demand,  or  how  he  is , interested, 
and  either  setting  forth  specifically  one  or  more  legal  objections 
to  granting  the  letters  to  one  or  more  of  the  executors,  or  stating 
that  he  is  advised  and  believes  that  there  are  such  objections, 
and  that  he  intends  to  file  a  specific  statement  of  the  same. 
Where  such  an  affidavit  is  filed,  the  surrogate  must  stay  the 
granting  of  letters,  at  least  thirty  days,  or  until  the  matter  is 
scioner  disposed  of.  A  specification  or  statement  of  an  objec- 
tion, made  as  prescribed  in  this  section,  must  be  verified  by  the 
oath  of  the  objector,  or  his  attorney,  to  the  effect  that  he 
believes  it  to  be  true. 

2  R.  ».  69,  I  1    (2  Edm.  71);  L.  1837.  ch.  400.   |  22  (4  Edm.  491). 

1  2037.   I^arroflrate  to  laQaire  Into  objection*. 

The  surrogate  must  inquire  into  an  objection,  filed  as  pre- 
scribed in  the  last  section;  and,  for  that  purpose,  he  may  receive 
proof,  by  affidavit,  or  otherwise,  in  his  discretion.  If  it  appears 
that  there  is  a  legal  and  sufficient  objection  to  any  person,  named 
as  executor  in  the  will,  letters  shall  not  be  issued  to  him,  ex- 
cept as  prescribed  in  the  next  section. 

2  R.  S.   70,   I  6   (2  Edm.  71). 
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S  2638.   Bond;  ^'hen  re(iulre«l. 

In  either  of  the  following  cases,  a  person  named  as  executor  in 
a  will,  may  entitle  himself  to  letters  testamentary  thereuuon.  by 
giving  a  bond  as  prescribed  by  law,  although  an  objection  against 
him  has  been  established  to  the  satisfaction  of  the  surrogate: 

1.  Where  the  objection  is,  that  his  circumstances  are  fjuch,  that 
they  do  not  aflTord  adequate  security  to  the  creditors,  or  persons 
interested  in  the  estate,  for  the  due  administration  of  the  estate. 

2.  Where  the  objection  is  that  he  is  not  a  resident  of  the  State; 
and  he  is  a  citiztm  of  the  United  States. 

But  a  person  against  whom  there  is  no  objection,  except  that 
of  non-residence,  is  entitled  to  letters  testa  men  tarj',  without  giv- 
ing a  bond,  if  he  has  an  office  within  the  State,  for  the  regular 
transaction  of  business  in  person;  and  the  w^ill  contains  an  ex- 
press provision,  to  the  effect  that  he  may  act  without  giving 
security. 

M. ;   S  7.  am'd;   L.   1R73,  ch.   657    (9  E<lm.   C99). 

§  2039..  Reniinclatlon;  retraction   thereof. 

A  person,  named  as  executor  in  a  will,  may  renounce  the  ap* 
pointment  by  an  instrument  in  writing,  signed  by  him,  and  ac- 
knowledged or  proved,  and  certified,  in  like  manner  as  a  deed 
to  be  recorded  in  the  county,  or  attested  by  one  or  more  wit- 
nesses, and  proved  to  the  satisfaction  of  the  surrogate.  Such  a 
renunciation  may  be  retracted  by  a  like  instrument,  at  any  time 
before  letters  testamentary,  or  letters  of  administration  with  the 
will  annexed,  have  been  issued  to  any  other  person  in  his  place; 
or,  after  they  have  been  so  issued,  if  they  have  been  revoked, 
or  the  person  to  whom  they  were  issued  has  died,  or  become  a 
lunatic,  and  there  is  no  other  acting  executor  or  administrator. 
Where  a  retraction  is  so  made,  letters  testamentary  may,  in  the 
discretion  of  the  surrogate,  be  issued  to  the  person  making  it. 
An  instrument  specified  in  this  section  must  be  filed  and  recorded 
in  the  surrogate's  office.  » 

Id.,   S  8    (2  Eklm.  72). 

i  2040.  Seleetlon  of  an  executor  under  a  power. 

Wliere  the  will  contains  a  valid  power,  authorizing  the  selec- 
tion, as  executor  thereof,  of  a  person  not  named  therein,  the 
selection  must  be  made,  by  the  person  at>pointed  for  that  pur- 
pose, within  thirty  days  after  making  the  decree  admitting  the 
will  to  probate:  in  default  whereof,  the  power  of  selection  is 
(]eemed  to  have  been  renounced.  Such  selection  must  be  made 
by  an  instrument  in  writing,  designating  the  person  selected, 
signed  by^  the  proper  person,  and  acknowledged  or  proved,  and 
certified,  in  like  manner  as  a  deed  to  be  recorded  in  the  county, 
or  proved  to  the  satisfaction  of  the  surrogate,  and  filed  in  the 
surrogate's  office.  Where  the  will  authorizes  the  person,  so  to 
be  selected,  to  act  with  the  executor  or  executors  named  therein, 
the  issuing  of  letters  must  be  delayed  until  the  expiration  of  the 
period,  fixed  in  this  section  for  the  exercise  of  the  power  of 
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selection,  and,  if  the  selection  is  so  made,  for  five  days  there- 
after. 

i  2041.  Objeetlon  to  sach  a  person;  hoi»r  taken,  etc. 

Within  five  days  after  a  selection  is  made,  as  prescribed  in 
the  last  section,  any  person  may  file  an  affidavit,  verified  as  pre- 
scribed, in  section  263G  of  this  act,  showing  that  he  is  a  creditor 
of  the  decedent,  or  a  person  interested  in  the  estate,  and  sottingr 
forth  specifically  one  or  more  legal  objections,  to  granting  letters 
to  the  person  selected.  The  proceedings  to  be  taken  thereupon 
are  the  same,  as  prescribed  in  sections  2(537  and  2G38  of  this  act. 
If  letters  are  not  issued  to  the  person  so  selected,  the  power  of 
selection  is  deemed  to  be  exhausted. 

1  ae42.  [Am'd,  1888.]  Bxecvtor  fnlllnar  to  qnallfy  or  re- 
nonncei  hovr   excladed. 

If  a  person,  named  as  executor  in  a  will,  does  not  qualify  or 
renounce,  within  thirty  days  after  probate  thereof;  or  if  a  per- 
son, chosen  by  virtue  of  a  power  in  the  will,  does  not  qualify  or 
renounce  within  thirty  days  after  the  filing  of  the  instrument 
designating  him;  or,  in  either  case,  if  objections  are  filed,  and  the 
executor  does  not  qualify  or  renounce,  within  five  days  after  they 
are  determined,  in  nis  favor,  or,  in  a  case  specified  in  section  2(J38 
of  this  act,  within  five  days  after  an  objection  has  been  estab- 
lished; the  surrogate  must,  upon  the  application  of  any  other 
executor,  or  any  creditor  or  person  interested  in  the  estate,  make 
an  order  requiring  him  to  qualify  w^ithin  a  time  therein  specified; 
and  directing  that,  in  default  of  so  doing,  he  be  deemed  to  have 
renounced  his  appointment.  Where  it  appears  by  affldavit  or 
other  w^ritten  proof,  to  the  satisfaction  or  the  surrogate,  that 
such  an  order  cannot,  with  due  diligence,  be  sei*ved  personally 
within  the  State,  upon  the  person  therein  named,  the  surrogate 
may  prescribe  the  manner  m  which  it  must  be  served,  which 
may  be  by  publication.  If  the  person,  so  appointed  executor,  does 
not  qualify  within  the  time  fixed,  or  within  such  further  time 
as  the  surrogate  allows  for  that  purpose,  an  order  must  be  made 
and  recorded,  reciting  the  facts,  and  declaring  that  be  has  re- 
nounced his  appointment  as  executor.  Such  an  order  may  be 
revoked  by  the  surrogate  in  his  discretion,  and  letters  testamen- 
tary may  be  issued  to  the  person  so  failing  to  renounce  or 
qualify,  upon  his  application,  m  a  case  where  ne  might  have  re- 
tracted an  express  renunciation,  as  prescribed  in  section  2(>:?9  of 
this  act.  And  where  any  powers  to  sell,  mortgage  or  lease  real 
estate,  or  any  interest  therein,  are  given  to  executors  as  such, 
or  as  trustees,  or  as  executors  and  trustees,  and  any  of  such 
persons  named  as  executors  shall  neglect  to  qualify,  then  all 
sales,  mortgages  and  leases  under  said  powers  made  by  the 
executors  who  shall  qualify  shall  be  equally  valid  as  if  the  other 
executors  or  trustees  had  joined  in  such  sale. 

2  R.  S.  70.  71,   ff  9,  10,   11,  12   (2  Edm.  272)  ;  L.  1883,  ch.  401. 

S  2043.  rAin*d,  189S,  1901.1  Letters  of  administration 
^vlth  vrlll  annexed)  'wlien  and  to  whoni. 

If  no  person  is  named  as  executor  in  the  will,  or  selected  by 
virtue  of  a  power  contained  therein:  or  if,  at  any  time,  by  reason 
of  death,  incompetency  adjudged  by  the  surrogate,  renunciation 
in  either  of  the  methods  prescribed  in  sections  two  thousand  six 
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handred  and  thirty-nine  and  two  thousand  six  hundred  and  forty- 
two  of  this  act,  or  revocation  of  letters,  there  is  no  executor,  or 
administrator  with  tlie  will  annexed,  qualified  to  act;  the  surro- 
gate must,  upon  the  application  of  a  creditor  of  the  decedent,  or 
1  person  interested  in  the  estate  of  the  decedent,  or  havitiK  a  lien 
upon  any  real  property  upon  which  the  decedent's  estate  has  a 
lien,  and  upon  such  notice  to  the  other  creditors  and  persons  in- 
terested in  the  estate,  as  the  surrogate  deems  proper,  issue  letters 
of  administration  with  the  will  annexed,  as  follows: 

1.  To  one  or  more  of  the  residuary  lejjatees,  who  are  qualified 
to  act  as  administrators.  If  any  one  of  such  legatees  who  would 
otherwise  be  so  entitled  is  a  minor,  administration  shall  be 
granted  to  his  guardian,  if  competent. 

2.  If  there  is  no  such  residuary  legatee  or  guardian,  or  none 
who  will  accept,  then  to  one  or  more  of  the  principal  or  specified 
legatees  so  qualified.  If  any  one  of  such  legatees  who  would  be 
otherwise  so  entitled  is  a  minor,  administration  shall  be  granted 
to  his  guardian,  if  competent. 

3.  If  there  is  no  such  legatee  or  guardian,  or  none  who  will 
accept,  then  to  the  husband,  or  wife,  or  to  one  or  more  of  the 
next  of  kin,  or  to  one  or  more  of  the  heirs  or  devisees,  so 
qualified. 

4.  If  there  is  no  qualified  person,  entitled  under  the  foregoing 
subdivisions,  who  will  accept,  then  to  one  or  more  of  the  creditors 
who  are  so  qualified,  except  that  in  the  counties  of  New  York 
and  Kings  the  public  administrator  shall  have  preference,  after 
the  next  of  kin,  over  the  creditors  and  all  other  persons. 

o.  If  there  is  no  qualified  creditor  who  will  accept,  then  to 
any  proper  person  designated  by  the  surrogate. 

2  R.  S.  71,  i  14  (2  Edm.  72);  L.  1805.  ch.  734;  L.  1901.  cb.  141.  In 
effect  March  21.  1001. 

\2644.  Id. I  renunelatlon  or  exclmlon  of  persons  kavlnir 
or  riflrlit. 

But  where  a  person  applies  for  letters  of  administration  with 
the  will  annexed,  as  prescribed  in  the  last  section,  and  another 
person  has  a  right  to  the  administration  prior  to  that  of  the  peti- 
tioner, the  application  must  be  made  by  petition,  unless  a  written 
renunciation  of  every  person  having  such  a  prior  right,  is  filed 
with  the  surrogate,  and  the  execution  thereof  is  proved  to  his 
satisfaction.  The  petition  must  pray  that  all  the  persons  having 
a  prior  right,  who  have  not  renounced,  be  cited  to  show  cause, 
why  administration  should  not  be  granted  to  the  petitioner.  The 
proceedings  thereupon  are  the  same,  as  upon  an  application  for 
administration  upon  the  estate  of  an  intestate. 

2  R.  S.  76.  I  35  (2  Edm.  77). 

I  2045.  Executor  or  administrator  to  qvallfr. 

An  executor,  from  whom  a  bond  is  required,  as  prescribed  In 
this  article,  or  an  administrator  with  the  will  annexed,  must,  be- 
fore letters  are  issued  to  him,  qualify  as  prescribed  by  law,  with 
respect  to  an  administrator  upon  the  estate  of  an  Intestate;  and 
the  provisions  of  article  fourth  of  this  title,  with  respect  to  the 
bond  to  be  given  by  the  administrator  of  an  intestate,  apply  to  a 
bond  given  pursuant  to  this  section;  except  that,  in  nxing  the 
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penalty  tliereof,  the  surrogate  mu8t  take  into  consideration  the 
vahie  of  the   real  property,   or  of  the   proceeds   thereof,   which 
may   come   to    the   hands   of   the   executor   or  administrator,   by 
virtue  of  any  provision  contained  in  the  W'ill, 
2  R.  S.  76.   I  42.     See  post,   H  2G67,  2S15.  2S16. 

I  2646.  KITect   of  certain  provlatona  limited. 

This  article  does  not  vary  the  effect  of  a  decree  for  probate, 
made  before  this  chapter  takes  effect,  as  declared  in  the  statutes 
then  in  force. 
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ARTICIiB  SECOND. 

Revocation  of  probate, 

8«c.  2647.    Penons  Interested  may  apply  to  revoke  probate. 

2648.  When  application  moat  be  made. 

2649.  Citation  tbereapon. 

2660.  Executor,  etc.,   to  anapend  proceedings. 

2661.  Hearing. 

2662.  Decree. 

2653.    Notice  of  decree  of  revocation. 
a668a.  Determining  validity  of   a  will. 

i  2947.  Persona  interested  may  apply  to  reTOlce  probate* 

A  person  interested  in  tlie  estate  of  the  decedent  may,  within 
the  time  specified  in  the  next  section,  present  to  the  surrogate's 
court,  in  which  a  will  of  personal  property  was  proved,  a  writ- 
ten petition,  duly  verified,  containing  allegations  against  the  valid- 
ity of  the  will,  or  the  competency  of  the  proof  thereof;  and 
praying  that  the  probate  thereof  may  be  revoked,  and  that  the 
persons,  enumerated  in  the  next  section  but  one,  may  be  dted  to 
show  cause  why  it  should  not  be  revoked.  Upon  the  presentation 
of  such  a  petition,  the  surrogate  must  issue  a  citation  accordingly. 

2  B.  8.  61.  19  80,  31,  82  (2  Edm.  61). 

I  2e4S.  [Ana'd,  1881.]    ItVhen  application  mast  be  nuide. 

A  petition  must  be  presented  as  prescribed  in  the  last  section, 
within  one  year  after  the  recording  of  the  decree  admitting  the 
will  to  probate;  except  that  when  the  person  entitled  to  present  it 
is  then  under  a  disability,  specified  in  section  896  of  this  act,  the 
time  of  such  a  disability  is  not  a  part  of  the  year  limited  in  this 
section,  unless  such  person  shall  have  appeared  by  general  or 
special  guardian  or  otherwise  on  said  probate.  But  this  section 
does  not  afifect  an  application  made  pursuant  to  subdivision  sixth 
of  section  two  thousand  four  hundred  and  eighty-one  of  this 
act. 

1  2649.  Citation    tbereapon. 

A  petition,  presented  as  prescribed  In  the  last  two  sections, 
must  pray  that  the  citation  may  be  directed  to  the  executor,  or 
administrator  with  the  will  annexed:  to  all  the  devisees  and 
legatees  named  in  the  will;  and  to  all  other  persons  who  were 
parties  to  the  special  proceeding  in  which  probate  was  granted. 
If  a  legatee  is  dead,  his  executor  or  administrator  must  be  cited, 
if  one  has  been  appointed;  if  not,  such  persons  must  be  cited  as 
representing  him,  as  the  surrogate  designates  for  that  purpose. 

2  B.   S.   6^     i  32  (2  Edm.  61). 

I   2050.  Bxeontor,   etc.,    to   suspend   proceedings. 

After  service  upon  him  of  a  citation,  issued  as  prescribed  in 
the  last  three  sections,  the  executor,  or  administrator  with  the 
will  annexed,  must  suspend,  until  a  decree  is  made  upon  the 
petition,  all  proceedings  relatinrr  to  the  estste:  except  for  the  re- 
covery or  preservation  of  property,  the  collection  and  payment 
of  debts,  and  such  other  acts  as  he  is  expressly  allowed  to  per- 
form, by  an  order  of  the  surrogate,  mcde  upon  notice  to  the  pe- 
titioner. 

TilM  f  83. 
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i  2061.  Hearing. 

Upon  the  return  of  the  citation,  the  surrogate  must  proceed  to 
hear  the  allegations  and  proofs  of  the  parties.  The  testimony, 
taken  upon  the  application  for  probate,  of  a  witness  who  is  dead, 
or  without  the  State,  or  who,  since  his  testimony  was  taken,  has 
become  a  lunatic,  or  otherwise  incompetent,  must  be  receiyed  in 
evidence. 

2  R.   S.  61,  H  34  and  36,  am'd  and  consolidated. 

1.2662.  Decree. 

If  the  surrogate  decides  that  the  will  is  not  sufficiently  proved 
to  be  the  last  will  of  the  testator,  or  is,  for  any  reason,  inyalid,  he 
must  make  a  decree  revoking  the  probate  thereof;  otherwise,  he 
must  make  a  decree  confirming  the  probate. 

Id.,   f  35,   am'd. 

i  2663.  Notice  of  decree   of  revocation. 

Where  the  decree  revokes  the  probate  of  a  will,  as  prescribed 
in  this  article,  the  8urrr>gate  must  cause  notice  of  the  revocation 
to  be  immediately  published,  for  three  successive  weeks,  in  a 
newspaper  published  in  his  county. 

Id.,   i  87,   am'd. 

I  2668a.  [Added,  1892  {  anu'd,  1806,  1887.]  Detennlnlnv 
validity  of  a  will. 

Any  person  interested  as  deyisee,  legatee  or  otherwise,  in  a  will 
or  codicil  admitted  to  probate  in  this  state,  as  provided  by  the 
code  of  civil  procedure,  or  any  person  interested  as  heir-at-law, 
next  of  kin  or  otherwise,  in  any  estate,  any  portion  of  which  is 
disposed  of,  or  affected,  or  any  portion  of  which  is  attempted  to 
be  disposed  of,  or  affected,  by  a  will  or  codicil  admitted  to  probate 
in  this  state,  as  provided  by  the  code  of  civil  procedure,  within 
two  years  prior  to  the  passage  of  this  act,  or  any  heir-at-law  or 
next  of  kin  of  the  testator  making  such  will,  may  cause  the  valid- 
ity or  invalidity  of  the  probate  thereof  to  be  determined  in  an  ac- 
tion in  the  supreme  court  for  the  county  in  which  such  probate 
was  had.  All  the  devisees,  legatees  .and  heirs  of  the  testator  and 
other  interested  persons,  including  the  executor  or  administrator, 
must  be  parties  to  the  action.  Upon  the  completion  of  service  of 
all  parties,  the  plaintiff  shall  forthwith  iile  the  summons  and  com- 
plaint in  the  office  of  the  clerk  of  the  court  in  which  said  action 
is  begun  and  the  clerk  thereof  shall  forthwith  certify  to  the  clerk 
of  the  surrogate's  court  in  which  the  will  has  been  admitted  to 
probate,  the  fact  that  an  action  to  determine  the  validity  of  the 
probate  of  such  will  has  been  commenced,  and  on  receipt  of  such 
certificate  by  the  surrogate's  court,  the  surrogate  shall  forthwith 
transmit  to  the  court  in  which  such  action  has  been  begun  a  copy 
of  the  will,  testimony  and  all  papers  relating  thereto,  and  n  copy  of 
the  decree  of  probate,  attaching  the  same  together,  and  certifying 
the  same  under  the  seal  of  the  court.  The  issue  of  the  pleadings 
in  such  action  shall  be  confined  to  the  question  of  whether  the 
writing  produced  is  or  is  not  the  last  will  and  codicil  of  the  t€»fi-  i 
tator,  or  either.  It  shall  l>e  tried  by  a  jury  and  a  verdict  thereon  j 
shall  be  conclusive  as  to  the  real  or  personal  property,  unless  a  * 
new  trial  be  granted  or  tlie  judgment  thertM)n  be  reversed  or 
vacated.  On  the  trial  of  such  issue  the  decree  of  the  surrogate 
admitting  the  will  or  codicil  to  probate  shall  be  prima  facie  evi- 
dence of  the  due  attestation,  execution  and  validity  of  such  will 
W  codicil.    A  certified  copy  of  the  testimony  of  such  <>t  tlie  wit- 
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Aesses  examined  upon  the  probate,  as  are  oat  of  the  JurisdictioB 
»f  the  court,  dead,  or  have  become  incompetent  since  the  probate, 
shall  be  admitted  in  evidence  on  the  trial.  The  party  sustaining 
the  will  shall  be  entitled  to  open  and  close  the  evidence  and  argu- 
ment. He  shall  offer  the  will  in  probate  and  rest.  The  othei 
party  shall  then  offer  his  evidence.  The  party  sustaining  the  will 
shall  then  offer  his  other  evidence  and  rebutting  testimony  may  be 
offered  as  in  other  cases.  If  all  the  defendants  make  default  in 
pleading,  or  if  the  answers  served  in  said  action  raise  no  issues, 
then  the  plaintiff  may  enter  judgment  as  provided  in  article  two 
of  chapter  eleven  of  the  code  of  civil  procedure  in  the  case  of 
similar  defaults  in  other  actions.  If  the  judgment  to  be  entered 
in  an  action  brought  under  this  section  is  that  the  writing  pro- 
duced is  the  last  will  and  codicil,  or  either  of  the  testator,  said 
judgment  shall  also  provide  that  all  parties  to  said  action,  and 
all  persons  claiming  under  them  subsequently  to  the  commence- 
ment of  the  said  action,  be  enjoined  from  bringing  or  maintaining 
any  action  or  proceeding,  or  from  interposing  or  maintaining  a  de- 
fense in  any  action  or  proceeding  based  upon  a  claim  that  such 
writing  is  not  the  last  will  or  codicil,  or  either,  of  the  testator. 
Any  judgment  heretofore  entered  under  this  section  determining 
that  the  writing  produced  is  the  last  will  and  codicil,  or  either,  of 
the  testator,  shall,  upon  application  of  any  party  to  said  action, 
or  any  person  claiming  through  or  under  them,  and  upon  notice 
to  such  persons  as  the  court  at  special  term  shall  direct,  be 
amended  oy  such  court  so  as  to  enjoin  all  parties  to  said  action, 
and  all  persons  claiming  under  the  parties  to  said  action  subse- 
quently to  the  commencement  thereof,  from  bringing  or  main- 
taining any  action  or  proceeding  impeaching  the  validity  of  the 
probate  of  the  said  will  and  codicil,  or  either  of  them,  or  based 
upon  a  claim  that  such  writing  is  not  the  last  will  and  codicil,  or 
either,  of  the  testator,  and  from  setting  up  or  maintaining  such 
impeachment  or  claim  by  way  of  answer  in  any  action  or  proceed- 
ing. When  final  judgment  shall  have  been  entered  in  such  action, 
a  copy  thereof  shall  be  certified  and  transmitted  to  the  clerk  of 
the  surrogate's  court  in  which  such  will  was  admitted  to  probate. 
The  action  brought  as  herein  provided  shall  be  commenced  within 
two  years  after  the  will  or  codicil  has  been  admitted  to  probate, 
but  persons  within  the  age  of  minority,  of  unsound  mind,  im- 
prisoned, or  absent  from  the  state,  may  bring  such  action  two 
years  after  such  disability  has  been  removed. 

■^iiS^fttatfuVT'Sw.'*'*^'^^  toefleotMvaMaw.    8iip«rtedii 
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article:  third. 

Probate  of  heirship. 

Bee.  2854.  Heir,  etc.,   may  apply  to  establlsb  heirship. 
2666.  Citation;  appearance  of  persona  Interested. 

2666.  What  facta   to  be   ascertained;   decree  thereupon. 

2667.  Decree   to   be   recorded;    effect   thereof. 

2668.  Petition  to  yacate  or  modify  it. 

2669.  Id.;  when  granted. 

I  2654.  Heir,  etc.,  may  apply  to  establlsli  heirship. 

Where  a  person,  seized  in  fee  of  real  property  within  the  State, 
dies  intestate,  or  without  having  devised  his  real  property  to  spe- 
cific persons,  his  heirs,  or  any  of  them,  or  any  person  denying 
title  from  or  through  such  heirs  or  any  of  them,  may  present  to 
the  surrogate's  court  which  has  acquired  jurisdiction  of  the  es- 
tate, or,  if  no  surrogate's  court  has  acquired  such  jurisdiction,  then 
to  the  surrogate's  court  of  the  county  where  the  real  property,  or 
any  part  thereof  is  situated,  a  written  potition  duly  verified;  de- 
scribing the  real  property;  setting  forth  the  facts  upon  which  the 
jurisdiction  of  the  court  depends;  and  the  interest  or  share  of 
the  petitioner,  and  of  each  other  heir  of  the  decedent,  in  the  real 
property;  and  praying  for  a  docreo  eslnblinhing  the  right  of  inher- 
itance thereto,  and  that  all  the  heirs  of  the  decedent  may  be 
cited  to  attend  the  probate  of  that  right.  Upon  the  presentation 
of  such  a  petition  the  surrogate  must  issue  a  citation  accordingly. 

•  S  2655.  Citation  I  appearance  of  persona  Interested. 

The  citation  must  set  forth  the  name  of  the  decedent  ana  of 
the  petitioner;  the  Interest  or  share  which  the  petitioner  claims; 
and  a  brief  description  of  the  real  property.  Any  heir  of  the  de- 
cedent, who  has  not  been  cited,  may  nevertheless  appoar  at  the 
hearing;  and  thereby  make  himself  a  party  to  the  special  proceed- 
ing. But  this  section  does  not  affect  a  rigbt  or  interest  of  such 
a  person^  unless  he  becomes  a  party. 

See  §f  2616,  2617,  2610  and  2823,  ante. 

i  2656.  "What  facts  to  be  ascertained;  decree  tlterenpon. 

Upon  the  return  of  the  citation,  the  surrogate  must  hear  the 
allegations  and  proofs  of  the  parties.  If  it  appears  that  there  is 
a  contest,  respecting  the  heirship  of  a  party^  or  respecting  the 
share  to  which  a  party  is  entitled,  as  an  heir  of  the  decedent, 
the  surrogate  must  dismiss  the  proceedings.  If  there  is  no  such 
contest,  he  must  inquire  into  the  facts  and  circumstances  of  the 
case.  The  petitioner  must  establish,  by  satisfactory  evidence,  the 
fact  of  the  decedent's  death;  the  place  of  his  residence  at  the 
time  of  his  death;  his  intestacy,  either  generally,  or  as  to  the 
real  property  in  question;  the  number  of  heirs  entitled  to  inherit 
the  property  In  qnestion;  the  name,  age,  residence,  and  Matlon- 
ship  to  the  decedent,  of  each;  and  the  interest  or  share  of  each  in 
the  property.  The  surrogate,  where  these  facts  are  established, 
must  make  a  decree,  describing  the  property,  and  declaring  that 
the  right  of  inheritance  thereto  has  hof^n  establlshod  to  his  satis* 
faction,  in  accordance  with  the  facts,  which  must  be  recited  in  the 
decree. 

L.  1873,  ch.  062,  §{  1  and  2.  am'd:  T..  1874.  ch.  127  (9  Bdm,  861>- 
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%  2667.  Decree  to  be  recorded)  effect  thereof. 

An  exemplified  copy  of  a  decree,  ibade  as  prescribed  in  the  last 
Bectiou,  and  of  the  proofs  taken  thereupon,  may  be  recorded  in 
the  office  of  the  clerk,  or  of  the  register,  as  the  case  requires,  of 
each  county  in  which  the  real  property  is  situated,  as  pi  escribed 
by  law  for  recording  a  dec^,  and,  from  the  time  when  the  exem- 
plifications are  so  recorded,  the  decree,  or  the  record  thereof,  is* 
presumptive  evidence  of  the  facts  so  declared  to  be  established 
thereby. 

L.  1873.    ch.  652,  H  1  and  2,   am'd;  L.  1874,  cb.  127  (0  Edm.  861). 

i  2668.  Petition  to  TAcate  or  modify  it. 

Any  person,  other  than  a  party  to  a  special  proceeding,  insti- 
tuted as  prescribed  in  this  article,  or  the  hoir,  devisee,  or  assignee 
of  such  a  party,  may,  at  any  time  within  ten  years  after  a  decree 
establishing  the  right  of  inheritance  is  made  therein,  present  to 
the  court  a  written  petition,  duly  verified,  showing  that  he  has  a 
right,  title,  or  interest  in  the  real  property,  or  a  part  thereof,  which 
is  injuriously  affected  by  the  decree;  stating  that  the  decree  is 
erroneous  in  some  material  particular,  specified  therein;  and 
praying  that  the  dcK^ree  may  be  set  aside  or  modified  in  that  par- 
ticular, and  that  all  the  persons,  whose  heirship  was  established 
by  the  decree,  may  be  cited  to  show  cause,  why  the  prayer  of 
the  petition  should  not  be  granted.  If  an  heir  has  since  died,  or 
has  conveyed  the  share  or  interest  so  established,  by  a  deed  duly 
recorded  in  the  county,  the  petition  must  state  that  fact;  and 
must  pray  that  the  persons  who  have  succeeded  to  his  interest, 
may  be  also  cite<l.  Upon  the  presentation  of  such  a  petition,  the 
surrogate  must  issue  a  citation  accordingly. 

f  2659.  Id.  I  'wlieii  grranted. 

Where  a  petition  is  presented  as  prescribed  In  the  last  sec- 
tion, and  it  appears,  upon  the  hearing,  that,  if  the  petitioner,  or 
his  ancestor,  testator,  or  grantor,  had  been  a  party  to  the  special 
proceeding,  the  decree  or  a  part  thereof  could  not  have  been 
legally  made,  as  prescribed  In  this  article,  the  surrogate  must  va- 
cate or  modify  the  decree  accordingly.  An  exemplified  copy  of  the 
decree  or  order,  so  vacating  or  modifying  the  original  decree,  may 
be  recorded  in  the  office  of  any  clerk  or  register,  where  a  copy  of 
the  original  'decree  was  recorded. 

681 


§2660  SURROGATES'   COURTS.  c.l8,t.3,a.4 


ARTICLE   FOURTH. 

Cfrant  of  letters  of  administration. 

Sec.  2660.  Who  entitlod  to  letters  of  administration. 
2G01.  Persons  Incompetent  to  receive  letters. 
2GH2.   Application   for  letters. 

2063.  Citations;  proceedings  upon  return  tliereof. 

2064.  Administrator's  bond. 

2665.  Wlien   county   treasurer   to   be   ex-offlcio  public  administrator. 
2606.  Bond,  letters  of  administration  and  proceedlnps  thereon. 

2667.  When  authority  of  county  treasurer  supersede*!. 

2668.  Powers    and    proceedings    of    county    treasurer    as    administrator; 

payments   into   state   treasury. 
2069.  Public  administrator  of  Kings  county. 

i  2000.  rAm'd,  1894,  1897,  1909.]  inrho  entitled  to  letters 
of  adnilnlstratlou. 

Administration  in  case  of  intestacy  must  be  granted  to  the 
relatives  of  tlie  deceased  entitled  to  succeed  to  his  personal  prop- 
erty, wlio  will  accept  the  same,  in  the  following  order: 

1.  To  the  surviving  husband  or  wife. 

2.  To  the  children. 

3.  To  the  father. 

4.  To  the  mother. 

5.  To  the  brothers. 
C.  To  the  sisters. 

7.  To  the  grandchildren. 

8.  To  any  other  next  of  kin  entitled  to  share  in  the  distribn- 
tion  of  the  estate. 

9.  To  an  executor  or  administrator  of  a  sole  legatee  named  in 
a  will,  whereby  the  whole  estate  is  devised  to  such  deceased  sole 
legatee. 

?  If  a  person  entitled  is  a  minor,  administration  must  be  granted 
fo  his  guardian,  if  competent,  in  preference  to  creditors  or  other 
persons.  If  no  relative,  or  guardian  of  a  minor  relative,  will  ac- 
cept the  .same,  the  letters  must  bo  granted  to  the  creditors  of  the 
deceased;  the  creditor  first  applying,  if  otherwise  competent,  to  be 
entitled  to  preference.  If  no  creditor  applies,  the  letters  must  be 
granted  to  any  other  person  or  persons  legally  competent.  Let- 
ters of  administration  shall  also  be  granted  to  an  executor  or 
administrator  of  a  deceased  person  named  as  sole  legatee  in  a 
will.  The  public  administrator  in  the  city  of  New  York  has 
preference  after  the  next  of  kin  and  after  an  executor  or  ad- 
ministrator of  a  sole  legatee  named  in  a  will  whereby  the  whole 
estate  is  devised  to  such  deceased  sole  legatee  over  creditors  and 
all  other  persons.  In  other  counties,  the  county  treasurer  shall 
have  preference  next  after  creditors  over  all  other  persons.  If 
several  persons  of  the  same  degree  of  kindred  to  the  intestate 
are  entitled  to  administration,  they  must  be  preferred  in  the 
following  order:  First,  men  to  women;  second,  relatives  of  the 
whole  blood  to  those  of  the  half  blood:  third,  unmarried  women 
to  married.  If  there  are  several  persons  equally  entitled  to  ad- 
ministration, the  surrogate  may  grant  letters  to  one  or  more  of 
such  persons,  and  administration  may  be  granted  to  one  or  more 
competent  persons,  although  not  entitled  to  the  same,  with  the 
consent  of  the  person  entitled  to  be  joined  with  such  person  or 
persons;   which   consent  must  be  in  writing,   and   filed   in  the 
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office  of  the  surrogate./  If,  in  an  action,  brought  or  about  to  be 
bn)Ught,  the  intestate,  ^f  living,  would  be  a  proper  party  thereto, 
any  party  to  such  av'tion,  interested  in  the  subject  thereof,  may 
apply  to  the  surrogate's  court  for  the  granting  of  letters  of  ad- 
ministration to  himself,  or  some  other  qualified  person,  and  upon 
the  jurisdictional  facts  being  satisfactorily  shown,  and  no  rela- 
tive, or  guardian  of  a  minor  relative,  and  no  creditor,  county 
treasurer  or  public  administrator  consenting  to  such  adminis- 
tration, some  legally  competent  person  must  be  appointed 
administrator. 

U  1804.  ch.  603:  L.  1807.  ch.  177.  Am'd  by  L.  1900.  oh.  65.  Also  partly 
reiiealfHl  by  L.  1900.  ch.  18.  Stx»  CousijUdated  I^wb,  tit.  Decedent  Estate 
Law.  I  103.  See  note  74  of  notes  of  Board  of  Statutory  Consolidation  at 
.cod  of  code. 

I  2661.  [AmM,  1803.1  Persona  incooapeteBt  to  receive 
letters. 

^  Letters  of  administration  shall  not  be  granted  to  a  person  con- 
victed of  an  infamous  crime,  nor  to  any  one  incapable  by  law  of 
making  a  contract,  nor  to  person  not  a  citizen  of  the  United 
States,  unless  he  is  a  resident  of  the  state,  nor  to  a  person  under 
twentv-one  years  of  age,  or  who  is  adjudged  incompetent  by  the 
surrogate  to  execute  the  duties  of  such  trust  by  reason  of  drunk- 
ennes.s,  improvidence  or  want  of  understanding. 

L.  1893.  ch.  68a. 

f   2662.   [Am*cl,  1S03,  1000.1      Application  for  letters. 

A  person  entitled  ab.solut<»Iy  or  contingently,  to  administration 
on  the  estate  of  an  intestate,  or  any  person  having  a  claim 
for  the  funeral  expenses  of  the  decedent,  may  present  to  the 
surrogate's  court  having  jurisdiction,  a  written  petition,  duly 
verified,  praying  for  a  decree  awarding  letters  of  administration, 
either  to  him,  or  to  such  other  person  or  persons,  having  a  prior 
right,  as  is  entitled  thereto,  or  in  the  alternative,  as  the  peti- 
tioner elects,  and  if  noces.sary,  that  the  persons  required  to  be 
cited,  as  prescribed  in  the  next  section,  be  cited  to  show  cause 
why  such  a  decree  should  not  be  made.  The  petition  must  set 
forth  the  petitioner's  title:  the  facts  on  which  the  jurisdiction  of 
the  court  to  grant  letters  of  administration  upon  the  estate  de- 
pends; and  the  names  of  the  husband  or  wife,  if  any,  and  of  the 
next  of  kin  of  the  decedent,  so  far  as  they  are  known  to  the 
petitioner,  or  can  be  n.scertained  by  him.  wi*h  due  diligence.  A 
citation  shall  not  be  issued,  and  a  decree-  shall  not  be  made, 
where  a  citation  is  not  necessary,  until  the  notitioner  presump- 
tively proves,  by  affidavit  or  otherwise,  to  the  satisfaction  of 
the  surrogate,  the  existence  of  all  the  jurisdictional  facts,  and 
particularly  that  the  decedent  left  no  will.  For  the  purpose  of 
the  inquiry  touching  any  of  these  matters,  the  surrogate  may 
issue  a  subpcenn,  requiring  any  person  to  attend  and  be  ex- 
amined as  a  witness. 

Am'd  by  L.   1803,  ch.  686;  U   1000.  ch.   184.    In  cffoot  Sept.   1,  1900. 

I  2668.  [Am'd,  1803.1  Citations  i  proceedlnflTs  npon  return 
thereof. 

Every  person,  being  a  resident  of  the  State,  who  has  a  right  to 
administration,  prior  or  eciual  to  that  of  the  petitioner,  and  who 
has  not  renounced,  must  be  cited  upon  a  petition  for  letters  of  ad- 
ministration. The  surrogate  may,  in  his  discretion,  issue  a  cita- 
tion to  non-residents,  or  those  who  have  renounced,  or  to  any  or 
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all  other  persons  interested  in  the  estate,  whom  he  thinks  proper 
to  cite.  Where  it  is  not  necessary  to  cite  any  person,  a  decree, 
granting  to  the  petitioner  letters,  may  be  made  on  presentation  of 
the  petition.  Where  the  surrogate  is  unable  to  ascertain,  to  his 
satisfaction,  whether  the  decedent  left,  surviving  him,  any  person 
entitled  to  succeed  to  his  estate,  a  citation  must  be  issued  directed 
generally  to  all  creditors  of,  and  persons  interested  in  the  estate, 
and  also  to  the  attorney -general,  and  the  public  administrator  of 
the  proper  county,  requiring  them  to  show  cause  why  administra- 
tion should  not  be  granted  to  the  petitioner.  Any  person  who  has 
a  right  to  administration,  prior  or  equal  to  that  of  the  petitioner, 
may  renounce  his  right  by  a  written  instrument,  acknowledged  or 
proved  and  certified  in  like  manner  as  a  deed  to  be  recorded  in 
the  county,  or  otherwise  proved  to  the  satisfaction  of  the  surro-. 
gate;  which  must  be  filed  in  the  surrogate's  oflSce.  Where  a  cita- 
tion is  issued,  any  creditor  of  the  decedent,  or  any  person  inter- 
ested in  the  personal  estate,  although  not  cited,  may  appear  and 
make  himself  a  party  to  the  special  proceeding,  in  like  manner 
and  with  like  effect,  as  a  devisee  or  legatee,  who  is  not  cited  on 
an  application  for  probate.  On  the  return  of  a  citation,  issued  as 
prescribed  in  this  article,  the  surrogate  must  make  such  a  decree 
in  the  premises  as  justice  requires.  The  decree  may  award  ad- 
ministration to  any  party  to  the  special  proceeding  who  appears 
to  be  entitled  thereto.  The  surrogate,  in  his  discretion,  may 
award  administration  without  a  personal  examination  of  the  per- 
son to  whom  it  is  awarded. 

L.  18»8,  ch.  686. 

S  S6(i4.  [Ami'd,  1893.]     Adminiatrator'ii  bond. 

A  person  appointed  administrator,  before  letters  are  issued  to 
him,  must  file  his  official  oath,  execute  to  the  people  of  the 
State,  and  file  with  the  surrogate,  the  joint  and  several  bond 
of  himself  and  two  or  more  sureties,  in  a  penalty  fixed  by  the 
surrogate,  not  less  than  twice  the  value  of  the  personal  property 
of  which  the  decedent  died  possessed  and  of  the  probable  amount 
to  be  recovered  by  reason  of  any  right  of  action,  granted  to  an 
executor  or  administrator,  by  special  provision  of  law.  The  sum 
to  be  fixed  as  the  amount  of  the  penalty  must  be  ascertained 
by  the  surrogate,  by  the  eicamination  on  oath  of  the  applicant 
or  any  other  person,  or  otherwise,  as  the  surrogate  thinks  proper. 
The  bond  must  be  conditioned  that  the  administrator  will  faith- 
fully discharge  the  trust  reposed  in  him  as  such  and  obey  all 
lawful  decrees  and  orders  of  the  surrogate's  court  touching  the 
administration  of  the  estate  committed  to  him.  But  where  a 
right  of  action  is  granted  to  an  executor  or  administrator  by 
special  provision  of  law,  if  it  appears  to  be  impracticabke  to  give 
a  bond  sufficient  to  cover  the  probable  amount  to  be  recovered, 
the  surrogate  may,  in  his  discretion,  accept  modified  security, 
and  issue  letters  limited  to  the  prosecution  of  such  action,  but 
restraining  the  executor  or  administrator  from  a  compromise  of 
the  action,  and  the  enforcement  of  any  judgment  recovered 
therein,  until  the  further  order  of  the  surrogate  on  additional 
further  satisfactory  security.  In  cases  where  all  the  next  of  kin 
to  the  intestate  consent  the  penalty  of  the  bond  need  not  exceed 
double  the  amount  of  the  claims  of  the  creditors,  against  the  es- 
tate, presented  to  the  surrogate,  pursuant  to  a  notice  to  be  pub- 
lished twice  a  week  for  four  weeks  in  the  official  State  paper  and 
U)  two  newspapers  published  in  the  city  of  New  York,  and  once 
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a  week  for  four  weeks  in  two  newspapers  published  in  the 
county  where  the  intestate  usually  resided,  and  in  the  county 
where  he  died,  reciting  an  intention  to  apply  for  letters  under 
this  provision,  and  notifying  creditors  to  present  their  claims  to 
the  surrogate  on  or  before  a  day  to  be  fixed  in  such  notice,  which 
shall  be  at  least  thirty  days  after  the  first  publication  thereof; 
but  no  bond  so  given  shall  be  for  less  than  five  thousand  dollars; 
and  such  bond  may  be  increased  by  order  of  the  surrogate  for 
cause  shown.  Pending  such  application,  no  temporary  adminis' 
trator  shall  be  appointed,  except  on  petition  of  sucn  next  of  kin. 
L.   1893.  ch.   «86.     8ee  Banking  Law.  §  1686,  L.   1007,  ch.  612. 

I  :£<Mf6.  [Ana'd,  1883.]  When  county  treannrer  to  l^e  ex- 
olBelo  pnblle  ndmlniatrntor. 

The  county  treasurer  of  each  county,  except  New  York  and 
Kings,  by  virtue  of  his  office,  has  authority  to  collect  and  take 
charge  of  the  assets  of  every  person  dying  intestate,  amounting 
to  one  hundred  dollars  or  more,  on  which  letters  of  administration 
are  not  granted,  in  the  following  cases: 

1.  When  such  persons  leave  assets  in  the  county  of  the  treas- 
urer and  there  is  no  widow  or  relative  in  the  county  entitled  or 
competent  to  take  letters  of  administration  on  the  estate. 

2.  When  assets  of  any  such  person,  after  his  death,  come  into 
the  county  of  the  treasurer  and  there  is  no  person  in  the  county 
entitled  and  competent  to  take  administration  of  the  estate. 

In  such  cases  intestacy  is  presumed  until  a  will  is  proved  and 
letters  testamentary  issued  thereon.  For  the  purpose  of  collect- 
ing and  preserving  such  estates,  the  county  treasurer  may  main- 
tain suits  in  his  name  of  office,  and  without  any  other  authority, 
in  the  same  manner  as  an  executor  may  by  law.  If  there  is  a 
widow  or  relative  of  such  intestate  entitled  to  administration  on 
his  estate  in  the  county,  and  if  due  proof  is  made  to  the  surro- 
gate in  the  county  that  there  are  creditors  or  relatives  of  the 
deceased,  residing  more  than  one  hundred  miles  distant  from 
the  residence  of  the  surrogate*,  who  are  interested  in  the  dis- 
tribution of  the  estate,  and  that  the  effects  of  the'  deceased  are 
in  danger  of  waste  or  embezzlement  he  may  grant  an  order  to 
the  treasurer  of  the  county,  authorizing  him  to  seize  and  secure 
the  said  effects,  or  any  part  thereof,  which  order  shall  vest  in 
him  all  the  powers  given  m  this  section.  When  any  county  treas- 
urer is  authorized,  pursuant  to  the  provisions  of  this  section,  to 
take  charge  of  any  property  of  an  intestate,  he  shall  have  the 
same  powers  and  be  entitled  to  take  the  same  proceedings  which 
an  administrator  of  the  estate  of  a  deceased  person  may  have 
or  be  entitled  to  take,  for  the  discovery  of  any  property  of  the 
intestate,  which  may  be  concealed  or  withheld,  and  for  the  sale 
of  any  that  may  be  perishable;  and  to  cause  an  inventory  of  the 
property  of  the  intestate  to  be  made  by  appraisers  appointed  by 
the  surrogate,  executed  by  the  coimty  treasurer  and  .filed  with  the 
surrogate.  Such  inventory  shall  be  returned  to  the  surrogate 
within  ten  days  after  the  county  treasurer  takes  rhnrge  of  such 
property;  and  the  time  for  making  the  return  may,  for  good  cause 
shoTVTi,  be  extended  by  the  surrogate  ten  days  longer.  If  the 
county  treasurer  neglects  to  make  the  return  within  the  time 
prescribed,  he  shall  forfeit  the  sum  of  five  hundred  dollars,  to 
be  sued  for  and  recovered  by  the  county  superintendent  of  the 
poor,  for  the  use  of  the  poor  of  the  county,  and  also  forfeit  his 
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office.  The  treasurer  of  the  county  of  Richmond  shall  not  act  in 
any  case  where  the  public  administrator  of  the  city  of  New  York 
has  jurisdiction.  * 

«     IBM,  (h.  686 

t  tMOe,  [Aitt'dy  1808.]  Bond  I  letters  of  administration  and 
proceedlnflTS  thereon. 

When  the  inventory  is  returned,  the  county  treasurer  must  give 
the  bond  required  by  law  to  be  given  by  a  temporary  adminis- 
trator appointed  by  a  surrogate,  with  such  sureties  and  in  such 
penalty  as  the  surrogate  approves,  and  tke  surrogate  must  then 
issue  letters  to  such  county  treasurer,  authorizing  him  to  collect 
and  preserve  the  estate  of  the  deceased.  The  surrogate  must 
immediately  thereafter  cause  notice  thereof  to  be  published  once 
in  each  week  for.  three  mouths,  in  a  newspaper  printed  in  his 
county,  and  in  the  official  State  paper,  requiring  all  persons  cliiim- 
ing  a  right  to  administer  on  such  estate  to  appear  and  interpose 
such  claim  before  the  surrogate  within  a  certain  time  to  be  therein 
specitied,  not  less  than  six  months  after  the  first  publication  of 
such  notice  in  the  official  State  paper.  If  before  such  time  any 
person  entitled  to  administer  appears  and  claims  the  same,  the 
surrogate  must  cause  ten  days'  notice  of  such  claim  to  be  8erve<i 
on  the  county  treasurer  and  may,  at  the  expiration  of  such  time, 
grant  letters  to  such  persons  unless  it  appear  that  he  is  not 
entitled  thereto;  and  thereon  the  publication  of  the  notice  must 
be  discontinued.  At  the  time  appointed,  if  letters  have  not  been 
previously  granted,  any  person  entitled  to  administration  on  such 
estate  and  duly  qualified  and  competent,  who  appears  and  claimH 
the  same,  shall  be  entitled  to  letters  testamentary  or  of  adminis- 
tration, as  the  case  may  be.  On  the  grantmg  of  such  letters, 
all  control  and  authority  of  the  county  treasurer  over  the  estate 
of  the  deceased  cease,  and  he  must  deliver  all  the  assets  in  his 
hands  to  the  person  so  appointed  after  deducting  therefrom  the 
expenses  incurred  in  securing  and  preserving  the  assets,  in  ob- 
taining letters,  and  publishing  the  notice  herein  required,  and  a 
reasonable  compensation  for  his  services  not  exceeding  three  dol- 
lars for  each  day  necessarily  employed,  to  be  allowed  and  taxed 
by  the  surrogate  on  the  oath  of  the  county  treasurer.  If  letters 
testamentary  or  of  administration  be  not  granted  by  the  surro- 
gate to  any  person  at  or  before  the  expiration  of  the  time  speci- 
fied in  the  notice  then  unless  it  appear  that  such  letters  have 
already  been  granted  by  some  other  surrogate,  the  surrogate 
must  grant  letters  of  administration  thereon  to  the  county  treas- 
urer as  in  other  cases,  on  receiving  the  like  bond,  with  the  like 
sureties,  and  in  the  like  penalty,  as  administrators  are  required 
to  give.  The  county  treasurer  must  accept  of  such  letters  and 
give  the  bond  above  required.  Such  letters  and  the  record  thereof 
and  a  transcript  of  such  record,  duly  certified,  are  conclusive 
evidence  of  the  authority  of  the  county  treasurer  in  all  cases  In 
which  the  surrogate  has  jurisdiction  under  this  article.  The  sur- 
rogate must  immediately  transmit  to  the  comptroller  a  certified 
copy  of  all  such  letters  granted  by  him  to  the  <K)unty  treasurer, 
the  expense  of  which  must  be  paid  to  him  out  of  the  State  treas- 
ury, on  the  warrant  of  the  comptroller.  TTntil  letters  of  adminis- 
tration be  granted,  the  county  treasurer  shall  not  proceed  further 
in  the  administration  of  any  estate  than  to  pay  the  funeral 
charges  of  the  deceased,  to  collect  debts,  to  talKe  posses9ioQ  of 
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and  secure  his  effects,  to  sell  such  thereof  as  aro  perishable  and 
to  defray  the  expenses  of  the  proceedings  required  bj  law. 

L.  1898,  ch.  C.ft. 

I  2«G7.  [Am'd»  1H88.]  mrhen  avthoritr  of  eovntr  tremw 
uer  awper^edeiL 

The  powers  and  authority  of  the  county  treasurer  in  relation 
to  the  estate  of  a  deceased  person  shall  be  superseded: 

1.  By  the  production  of  letters  testamentary  granted  before  or 
subsequently  to  his  becoming  vested  with  the  authority  of  an 
administrator  on  the  same  estate. 

2.  Bv  the  production  of  letters  of  administration  granted  to 
any  other  person  on  the  same  estate  before  the  county  treasurer 
became  vested  with  the  powers  of  an  administrator  thereon. 

3.  By  the  production  of  letters  of  administration  issued  by  the 
surrogate  of  a  county  in  this  State  of  which  the  deceased  was  a 
resident  at  the  time  of  his  death,  granted  after  the  county  treas- 
urer became  vested  with  the  powers  of  an  administrator  on  thb 
estate  of  such  deceased. 

When  his  authority  is  so  superseded,  he  must  deliver  to  the 
executor  or  administrator  producing  such  letters,  all  the  assets 
of  the  deceased  in  his  hands,  after  deducting  therefrom  the 
allowance  for  his  services  and  the  expenses  incurred  to  be  taxed 
and  allowed  by  the  surrogate.  All  acts  done  bv  him  in  good 
faith  previous  to  the  time  when  his  authority  shall  be  superseded 
shall  be  valid.  All  suits  commenced  by  him  may  be  continued 
by  and  in  the  name  of  the  executor  or  administrator  who  suc- 
ceeds him  in  the  administration  of  the  estate  in  relation  to  which 
the  suit  may  be  brought 

L.  1898,  ob.  686. 

I  a€l68.  [Am'd»  1898.]  Pollers  and  proceedlnjra  of  county 
treanarer  as  admlnlntrator)  payments  Into  State  treasury. 

On  receiving  letters  of  administration,  the  county  treasurer 
shall  be  vested  with  all  the  powers  and  rights  of  other  admin- 
istrators, and  subject  to  the  same  duties  and  obligations,  except 
as  herein  otherwise  provided.  He  must  account  and  may  be  com- 
pelled to  account  in  the  same  manner  as  other  administrators, 
and  proceedings  for  such  accounting  may  be  had  at  the  instance 
ot  any  person  interested,  or  of  the  attorney -general  or  the  comp- 
troller. He  must  be  allowed  on  the  settlement  of  his  accounts 
for  his  expenses  as  other  administrators,  and  for  his  services 
double  the  commissions  allowed  them  by  law.  The  residue  of 
any  moneys  in  his  hands  must  be  paid  into  the  treasury  of  the 
state  for  the  benefit  of  the  persons  entitled  to  receive  the  same. 
He  must  exhibit  to  the  comptroller  annually,  at  the  time  of 
rendering  his  account  of  taxes,  a  verified  statement  of  all  moneys 
received  by  him  for  commissions,  services  and  expenses,  and  the 
total  amount  of  his  receipts  and  expenditures  in  each  case  in 
which  he  has  taken  charge  of  and  collected  any  effects,  or  in 
which  he  has  administered  on  any  estate  during  the  preceding 
year,  with  the  name  of  the  deceased,  his  place  of  residence  at 
the  time  of  his  death,  if  known,  nnd  the  place  from  which  he 
came,  if  he  was  not  a  resident  of  the  State  at  the  time  of  his 
death.  A  copy  of  such  statement  must  be  published  once  a  week 
for  three  weeks  in  a  paper  printed  in  the  county  and  in  the  official 
State  paper,  the  expense  of  which  may  be  retained  by  him  out 
Of  any  balance  in  bis  bauds  payable  into  tbe  State  treasury.    F^r 
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a  neglect  to  comply  with  this  provision,  he  forfeits  one  hundred 
dollars  to  the  people  of  the  State,  to  be  recovered  by  the  attorney- 
general,  and  the  comptroller  shall  give  notice  to  the  attorney- 
general  of  every  such  omission. 

U    1903,   ch.  686. 

§  2069.  [Am'd,  1803,  1904.]  Public  adminiatra.tor  of  Klnar* 
county. 

The  surrogate  of  the  county  of  Kings  and  the  county  judges 
of  such  county  shall,  on  or  before  the  twenty-seventh  day  of 
April,  nineteen  hundred  and  four,  and  every  five  years  there- 
after —  except  as  hereinafter  provided  —  appoint  a  public  ad- 
ministrator of  said  county  to  hold  office  for  the  term  of  five 
years  beginning  on  said  date,  unless  sooner  removed  for  cause. 
In  case  of  a  vacancy  in  said  office  by  reason  of  death,  resigna- 
tion or  otherwise  said  surrogate  and  county  judges  shall  fill  the 
same  by  appointing  a  public  administrator  for  the  full  term  of 
five  years  from  the  date  of  such  appointment.  Before  entering 
upon  the  performance  of  the  duties  of  his  office  the  person  so 
appointed  must  take  and  subscribe  before  the  county  clerk  or 
one  of  the  county  judges  of  the  county,  or  a  justice  of  the  su- 
preme court,  the  constitutional  oath  of  office,  and  execute  a  bond 
with  sureties  to  be  approved  by  a  justice  of  the  supreme  court, 
or  such  county  judge,  to  the  county  of  Kings,  in  a  penal  sum 
of  fifty  thousand  dollars,  conditioned  for  the  faithful  discharge 
of  all  the  duties  of  his  office,  and  that  he  will  fully  and  cor- 
rectly account  for  and  pay  over  all  moneys  and  property  that 
may  come  into  his  hands  as  such  public  administrator,  according 
to  law,  which  bond  must  be  filed  with  the  clerk  of  the  county. 
He  shall  be  entitled  to  retain  from  all  moneys  or  property  of  any 
intestate  that  come  into  his  hands  after  deducting  all  actual 
and  necessary  expenses  the  same  commissions  as  are  now  al- 
lowed by  law  to  executors  or  administrators,  but  he  shall  receive 
no  salary  for  his  services.  He  shall  have  the  prior  right  and 
authority  to  collect,  take  charge  of  and  administer  upon  the 
goods,  chattels,  personal  property  and  debts  of  persons  dying  in- 
testate, and  for  that  purpose  to  maintain  suits  as  such  public 
administrator,  as  any  executor  or  administrator  might  by  law  in 
the  following  cases: 

1.  Whenever  such  person  dies  leaving  any  assets  or  efifects  in 
the  county  of  Kings,  and  there  is  no  widow,  husband  or  next  of 
kin  entitled  to  a  distributive  share  in  the  estate  of  such  intes- 
tate, resident  in  the  state,  entitled,  competent  or  willing  to  take 
out  letters  of  administration  on  such  estate. 

2.  Whenever  assets  or  effects  of  any  person  dying  intestate, 
after  his  death,  come  into  the  county  of  Kings  and  there  is  no 
such  person  entitled,  competent  or  willing  to  take  administration 
of  the  estate.  In  such  cases  intestacy  is  presumed  until  a  will  is 
proved  and  letters  testamentary  issued  thereon.  All  provisions  of 
law  conferring  jurisdiction,  authority  or  power  on,  or  otherwise 
relating  to,  the  office  of  public  administrator  of  the  city  of  New 
York  and  to  the  office  of  public  administrator  in  the  several 
counties  of  the  state,  so  far  as  applicable,  apply  to  and  are  con- 
ferred on  the  office  hereby  created.  The  surrogate  of  the  county 
of  Kings,  in  cases  where  now  authorized  by  law  to  issue  letters 
of  temporary  administrntion.  may  in  his  discretion  issue  letters 
of  temporary  administration  to  such  administrator  without  fur- 
ther security  than  required  by  this  section. 

L.  1883,  ch.  686;  L.  1904,  ch.  357.    In  effect  April  26,  1804. 
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ARTICIiK  FIFTH. 

Temporary  administration. 

Sec.  2670.  When  and  how  temporary  edminlstratora  may  be  afpolnted. 
2671.  Apparwitly  superseded  by  {  2070.  , 

2872.  General  powers,  etc.,  of  temporary  administrator. 

2673.  Id.;  as  to  requlrln^r  creditors  to  present  claims. 

2674.  Id.;  as  to  paying  debts. 
2075.  Id.;  as  to  real  property. 

2670.  Special  powers  of  temporary  administrator  of  absentee.  ^ 

2677.  Temporary  administrator  of  absentee  may  proride  for  famfij. 
2878.  Depoeit  of  money  by  temporary  administrator. 
2670.  Proceedings  where  he  neglects  to  deposit. 

2680.  Money  deposited;  how  withdrawn. 

2681.  Notices  required  by  this  article;  how  given. 

2682.  When  time  to  run  for  or  against  the  estate. 

2683.  ▲ppllcatlon  of  this  chapter  to  collectors,  etc.,  heretofore  appodnted. 

I  2670.  [Am'd,  1893»  1901.]  IVhen  and  how  temporary  ad- 
uinlntratom  may  be  appointed. 

On  the  application  of  a  creditor,  or  a  person  interested  in  the 
estate,  the  surrogate  may,  in  his  discretion,  issne  to  one  or  more 
persons,  competent  and  qualified  to  serve  as  executors,  letters  of 
temporary  administration,  in  either  of  the  following  cases: 

1.  When  for  any  cause,  delay  necessarily  occurs  in  the  granting 
of  letters  testamentary  or  letters  of  administration,  or  in  probat- 
ing a  will. 

2.  Where  a  person,  of  whose  estate  the  surrogate  would  have 
jurisdiction,  if  he  was  shown  to  be  dead,  disappears  or  is  missing, 
BO  that,  after  diligent  search,  his  abode  cannot  be  ascertained, 
and  under  circumstances  which  a£Ford  reasonable  ground  to  be- 
lieve either  that  he  is  dead,  or  that  he  has  become  a  lunatic,  or 
that  he  has  been  secreted,  confined,  or  otherwise  unlawfully  made 
away  with;  and  the  appointment  of  a  temporary  administrator 
is  necessary  for  the  protection  of  his  property,  and  the  rights  of 
creditors  or  of  those  who  will  be  interested  in  the  estate,  if  it 
is  found  that  he  is  dead.  An  appointment  of  a  temporary  admin- 
istrator, in  a  case  specified  in  subdivision  first  must  be  made  by 
an  order.  At  least  ten  day.s' •  notice  of  the  application  for  such 
an  order  must  be  given  to  each  party  to  the  proceeding  who  has 
appeared,  unless  the  surrogate  is  satisfied  by  proof  that  the  safety 
of  the  estate  refluires  the  notice  to  be  shortened,  in  which  case  he 
may  shorten  the  time  of  service  to  not  less  than  two  days.  Ap- 
plication for  such  an  appointment,  in  a  case  specified  in  subdi- 
vision second,  must  be  made  by  petition,  in  like  manner  as  where 
an  application  is  made  for  administration  in  case  of  intestacy; 
and  the  proceedings  are  the  same  as  prescribed  in  article  fourth 
of  this  title,  relating  to  such  last  mentioned  application.  Such 
an  application  for  the  appointment  of  a  temporary  administratof 
may  also  be  made,  with  like  eflFect,  and  in  like  manner,  as  if  mad« 
by  a  creditor,  by  the  county  treasurer  of  the  county  whore  th* 
person,  whose  estate  is  in  question,  last  resided;  or,  if  he  was  not 
a  resident  of  the  state,  of  the  county  where  any  of  his  property, 
real  or  personal,  is  situatfMl.  A  temporary  administrator  must 
qualify,  as  prescribed  in  article  fourth  of  this  title,  with  tcspect 
to  an  admlnistiator  in  chief. 

L.  1398,  cb.  686:  U  1901,  cb.  80*    In  effect  Sept.  1,  leOl. 
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I  2071.  [Apparently  superseded  by  section  2G70.] 

f  2672.  [Am'd,  1881.]  General  powers,  etc.,  of  temporary 
administrator. 

A  temporary  administrator,  appointed  as  prescribed  in  this 
article,  has  authority  to  take  into  his  possession  personal  prop- 
erty; to  secure  and  preserve  it;  and  to  collect  choses  in  action; 
and  for  either  ^of  those  purposes,  he  may  maintain  any  action 
or  special  proceeding.  An  action  may  be  maintained  against 
him,  by  leave  of  the  surrogate,  upon  a  debt  of  the  decedent,  or 
of  the  absentee  whom  he  represents,  in  like  manner,  and  with 
like  effect,  as  if  he  was  an  administrator  in  chief.  The  surrogate 
may,  by  an  order,  made  upon  at  least  ten  days'  notice  to  all  this 
parties  who  have  appeared  in  the  special  proceeding,  authorize 
the  temporary  administrator  to  sell,  after  appraisal,  such  per- 
sonal property,  specifying  it,  of  the  decedent,  or  of  the  absentee 
whom  he  represents,  as  it  appears  to  be  necessary  to  sell,  for  the 
benefit  of  the  estate;  or,  if  it  appears  that  the  safety  of  the 
estate  requires  the  notice  to  be  shortened,  the  surrogate  may 
shorten  the  notice  to  not  less  than  two  days.  The  surrogate 
may,  also,  by  order,  authorize  him  to  pay  funeral  expenses,  or 
any  expense  of  the  administration  of  his  trust,  or  stenographer's 
or  referee's  fees  on  contest  of  a  will  or  administration:  and  he 
may  also  direct  the  payment  of  a  legacy  or  other  pecuniary 
provision  under  a  will  or  a  distributive  share  or  just  proportion- 
ate part  thereof,  according  to  section  two  thousand  seven  hun- 
dred and  nineteen  of  this  act  as  though  he  were  an  executor  or 
administrator. 
L.  1887,  ch.  400,  f  24  (4  Edm.  491),  axn'd;  L.  1804.  ch.  H,  8  9  <6  Edm.  234). 

I  2673.    Id.)  as  to  reavi'lnff  creditors  to  preaeat  claims. 

After  six  months  have  elapsed,  since  letters  were  issued  to 
a  temporary  administrator,  appointed  upon  the  estate,  of  either 
a  decedent  or  an  absentee,  he  has  the  same  power,  as  an  admin- 
istrator in  chief,  to  publish  a  notice  requiring  creditors  of  the 
decedent  or  absentee,  to  exhibit  their  demands  to  him.  The 
publication  thereof  has  the  same  effect,  with  re»pect  to  the  tem- 
porary admini^rator,  and  also  an  executor  or  administrator,  sub- 
sequently appointed  upon  the  same  estate,  as  if  the  temporary 
administrator  was  the  executor  or  an  administrator  in  chief, 
and  the  person  to  whom  the  subsequent  letters  are  issued  was 
his  successor. 

L.  1870,  ch.  859,  f  10. 

I  2674.   Id.)  BM  to  paylnv  debts. 

After  a  year  has  elapsed,  since  letters  were  issued  to  a  tem- 
porary administrator,  appointed  under  the  estate,  of  either  a 
decedent  or  an  absentee,  the  surrogate  m-ay,  upon  the  application 
of  the  temporary  administrator,  and  Upon  proof,  to  his  satisfac- 
tion, that  the  assets  exceed  the  debts,  make  an  order,  i>ermitting 
the  applicant  to  pay  the  whole  or  any  part  of  a  debt,  due  to  a 
creditor  of  the  decedent  or  absentee;  or,  upon  the  petition  of 
such  a  creditor,  he  may  issue  a  citation  to  the  temporary  admin- 
istrator, requiring  him  to  show  cause  why  he  should  not  pay  the 
petitioner's  debt.  When  such  a  petition  is  presented,  the  pro- 
ceedings are,  in  all  respects,  the  same  as  where  a  creditor  pre- 
■ents  A  petitiooi  praying  tov  a  decr^  directing  an  execator  or 
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ftdministrator  to  pay  his  debt,  as  prescribed  in  article  first  of 
title  fourth  of  this  chapter. 

L.  1870,  ch.  860.  i  10. 

I  2676.    [Am'dy  1901.]     Id.)  as  to  real  property. 

When  a  temporary  administrator  is  appointed  and  a  proceeding 
is  pending  for  the  probate  of  a  will  of  real  property*  or  there  is  a 
delay  in  the  granting  of  letters  testamentary  or  administration 
on  such  a  will  or  in  the  qualification  of  a  trustee  named  therein, 
the  order  appointing  him  may  confer  upon  him  authority  to  take 
possession  of  real  property,  in  the  same  or  another  county,  which 
is  affected  by  the  will,  and  to  receive  the  rents  and  profits  thereof. 
The  surrogate  may,  by  an  order,  confer  upon  him  authority  to 
lease  any  or  all  of  the  real  property,  for  a  term  not  exceeding 
one  year;  or  to  do  any  other  act  with  respect  thereto,  except  to 
sell  it,  which  is,  in  the  surrogate's  opinion,  necessary  for  the  exe- 
cution of  the  will,  or  the  preservation  or  benefit  of  the  real*  prop- 
erty. For  either  of  these  purposes,  he  may  maintain  or  defend 
any  action  or  special  proceeding. 

Id..  I  13;  &  1901,  ch.  21.     In  effect  Sept.  1,  1901. 

I  2676,  Special  poorer*  of  temporary  adminl«i.>.4tor  of 
absentee. 

A  temporary  administrator,  appointed  upon  the  estate  of  nn 
absentee,  has  all  the  powers  and  authority  enumerated  in  the 
laat  section,  with  respect  to  the  real  property  of  the  absentee. 
His  acts,  done  in  pursuance  of  that  authority,  bind  the  absentee, 
if  he  is  living,  or  his  heir  or  devisee,  if  he  is  dead,  in  the  same 
manner  as  the  acts  of  an  executor  or  administrator  bind  his 
successor. 

I  2677*  Temporary  administrator  of  absentee  may  pr<»- 
-vide  for  family. 

Upon  proof,  satisfactory  to  the  surrogate,  that  the  wife  or  an 
Infant  child  of  an  absentee,  upon  whose  estate  a  temporary 
administrator  has  been  appointed,  is  in  such  circumstances  as 
to  require  provision  to  be  made  out  of  the  estate  for  his  or  her 
maintenance,  clothing,  or  education,  the  surrogate  may  make  an 
order,  directing  the  temporary  administrator  to  make  such  pro- 
vision therefor,  as  the  surrogate  deems  proper,  out  of  any  per- 
sonal property  in  his  hands,  not  needed  for  tSo  payment  of  debts, 
L.  1875,  eh.  510,  f  4. 

I  2678.  [Am'd»  1888.]  Deposit  of  money  by  temporary 
administrator. 

A  temporary  administrator,  appointed  as  prescribed  in  this 
article,  must,  within  ten  days  after  any  money  belonging  to  the 
estate  comes  into  his  hands,  deposit  it  as  prescribed  in  this 
section.  Where  he  was  appointed  by  the  surrogate's  court  of 
any  county  except  New-York,  it  must  be  deposited  with  a  pt^rstm, 
with  a  bank,  or  with  a  domestic  incorporated  trust  company, 
designated  by  the  surrogate;  but  a  natural  person,  so  designated 
as  depositary,  must  first  file  in  the  surrogate's  offlre  a  b^nd  to 
the  surrogate,  in  a  penalty  by  him,  executed  by  the  depos- 
itary and  two  sureties,  and  conditioned  to  render  a  faithful 
licc<mQt>  and   pay  orer  all  money  received  by  him,   upon  tbe 
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direction  of  any  court  of  competent  jurisdiction.  Where  the 
temporary  administrator  was  appointed  by  the  surrogate  of  the 
county  of  New- York,  the  money  must  be  deposited  in  a  domestic 
incorporated  trust  company,  having  its  principal  otlice  or  place 
of  business  in  the  city  of  New- York,  and  either  specially  approTed 
by  the  surrogate,  or  designated,  in  the  general  rules  of  practice^ 
as  a  depositary  of  funds  paid  into  court. 

L.  1804.  ch.  71.  H  1.  2  (6  Bdm.  232);  L.  1888.  ch.  899. 

I  2679.  Proceedings  ipvhere  he  neglects  to  deposit. 

If  a  temporary  administrator  neglects  to  make  a  deposit,  aB 
prescribed  in  the  last  section,  within  the  time  therein  limited, 
the  surrogate  must,  ui)on  the  application  of  a  creditor  or  person 
interested  in  the  estate,  accompanied  with  satisfactory  proof  of 
the  neglect,  make  an  order,  directing  him  to  do  so  forthwith,  or 
to  show  cause  why  a  warrant  of  attachment  should  not  issue 
against  him.  In  the  county  of  New-York,  the  order  must  be 
made  returnable  three  days  after  issuing  it:  and  it  must  be 
seryed  upon  the  temporary  administrator,  at  leaat  two  days  before 
the  return  day  thereof,  either  personally  or  by  leatlng  a  copy 
thereof  within  the  State  at  his  dwelling  place,  or  his  office  for 
the  regular  transaction  of  business  in  person;  or,  if  it  cannot  be 
served  in  either  of  those  methods,  by  serving  it  in  such  other 
manner,  as  the  surrogate  directs.  In  any  other  county,  it  must 
be  made  returnable  within  a  reasonable  time,  not  exceeding; 
fifteen  days  after  issuing  it;  and  it  must  be  served,  in  like 
manner,  at  least  ten  days  before  the  return  day  thereof. 

Id..   8   8   (6   Bdm.   282). 

I  2680.  Money  deposited)  hovr  fHthdra'Vf'n. 

Money  deposited  by  a  temporary  administrator,  as  prescribed 
in  this  article,  cannot  be  withdrawn,  except  upon  the  order  of 
the  surrogate,  a  certified  copy  of  which  must  be  presented  to  the 
depositary.  Such  an  order  may  be  made  upon  two  days'  notice 
of  the  application  therefor,  given  to  all  the  parties  to  the  special 
proceeding,  in  which  the  temporary  administrator  was  appointed, 
who  appeared  therein;  but  not  otherwise. 

Id.,  I  6. 

9  2681.  Notices  rcqnlred  hy  this  article;  ho-w  ffiT'en. 

A  notice  required  to  be  given,  as  prescribed  in  this  article, 
to  a  party  other  than  the  temporary  administrator,  must  be 
served  upon  the  attorney  of  the  party  to  whom  notice  is  to  be 
given;  or,  if  he  has  not  npix^nred  by  an  attorney,  upon  the  party, 
in  like  manner  as  a  notice  may  be  served  unon  an  attorney  in 
a  civil  action,  brought  in  the  supreme  court.  But  whore  the 
attorney  or  party  to  be  served  does  not  reside  In  the  surrogate's 
county;  or  where  the  attorney  for  a  party  has  died,  and  no 
other  anpearance  for  that  party  has  been  filed  in  the  surrogate's 
office;  the  surrogate  may,  by  order,  dispense  with  notice  to  that 
party:  or  mav  require  notice  to  he  given  to  him,  in  any  manner 
which  he  thinks  proper. 

1  2682.  When  time  to  rnn  for  or  a«ralnst  the  estate. 

Section  2.503  of  this  net  does  not  affect  any  proceedinsr  In 
favor  of  or  against  an  executor,  or  an  administrator  \n  chief, 
where  a  temporary  admin  iatra  tor  of  the  same  estate  has  * — 
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appointed,  except  as  otherwise  prescribed  in  section  2673  and 
section  2674  of  this  act. 

I    2083.  Application    of   this   obapter    to   eoll«otors»    ete., 
Iftoretoforo  appointed* 

Each  provision  of  this  chapter,  imposing  a  duty  or  liability 
upon  a  temporary  administrator,  appointed  upon  the  estate  of 
a  decedent,  or  his  sureties;  or  conferring  upon  the  surrogate 
power  or  au^ority  with  respect  to  such  a  temporary  adminis- 
trator, or  his  sureties;  applies  to  a  collector  or  special  admin- 
istrator, appointed  before  this  chapter  takes  effect,  and  his 
sureties;  except  so  far  as  it  is  repugnant  to  the  provisions  of  law  , 
in  force,  when  the  collector  or  special  administrator  wm  Ap> 
pointed,  or  to  the  letters  issued  to  him. 
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ARTICLB  SIXTH. 

Mevoeaiion  of  Utters  testamentary  and  letters  of  administration. 

Sec.  2884.  BeTOcation  of  letters,  upon  proof  of  wlll«  or  reTocatlon  o&  protect, 

2685.  Bevocatlon  of  letters  for  dlsquallflcatiOQ,  misconduct,  ete. 
268<S.  Petition;    citation   thereupon. 

2687.  Hearing;  decree. 

2688.  Decree  not  to  affect  testamentary  trusts. 

2689.  Application  by  executor,  etc.,  for  revocation  of  letters. 

2690.  Proceedings  thereupon . 

2691.  In  wbat  cases  letters  may  be  revoked  without  a  citation. 

2692.  Remaining  executors  may  act,  where  letters  of  one  revoked. 
2698.  In  other  cases,  successor  to  be  appointed. 

1  2684.  Revo<^atiolI  of  letters,  vpon  proof  of  'vrill  or  r«« 
▼ocsitlon  of  probate,  etc. 

Where,  after  letters  of  administration,  on  the  ground  of  Intes- 
tacy, have  been  granted,  a  will  is  admitted  to  probate^  and 
letters  are  issued  thereupon;  or  where,  after  letters  have  been 
issued  upon  a  will,  the  probate  thereof  is  revoked,  or  a  subse- 
quent will  is  admitted  to  probate,  and  letters  are  issued  there- 
upon; the  decree,  granting  or  revoking  probate,  must  revoke  the 
former  letters. 

2  B.  S.  78,  8  4A  (2  Edm.  80).      See  fi  2008,  ante. 

S  2686.  Revocation  of  letters  for  dlsqnallflcmtion,  mls« 
ooadnct,  etc. 

)  either  of  the  following  cases,  a  creditor,  or  person  inter- 
<;sted  in  the  estate  of  a  decedent,  may  present,  to  the  surrogate's 
court,  from  which  letters  were  issued  to  an  executor  or  admin- 
istrator, a  written  petition,  duly  verified,  praying  for  a  decree 
revoking  those  letters;  and  that  the  executor  or  administrator 
may  be  cited  to  show  cause,  why  a  decree  should  not  be  made 
accordingly: 

1.  Where  the  executor  or  administrator  was,  when  letters 
were  issued  to  him,  or  has  since  become,  incompetent,  or  dis- 
qualified by  law  to  act  as  such;  and  the  grounds  of  the  objection 
did  not  exist,  or  the  objection  was  not  taken  by  the  petitioner, 
or  a  person  whom  he  represents,  upon  the  hearing  of  the  appli' 
cation  for  letters. 

2.  Where,  by  reason  of  his  having  wasted  or  improperly  fipplied 
the  money  or  other  assets  in  his  hands,  or  invested  mon?y  in 
securities  unauthorized  by  law,  or  otherwise  improvidently  man- 
aged or  injured  the  property  committed  to  his  charge;  or  by 
reason  of  other  misconauct  in  the  execution  of  his  oflice,  of 
dishonesty,  drunkenness,  improvidence,  or  want  of  understanding; 
he  is  unfit  for  the  due  execution  of  nis  office. 

3.  Where  he  has  wilfully  refused,  or,  without  good  cause, 
neglected,  to  obey  any  lawful  direction  of  the  surrogate,  con- 
tained in  a  decree  or  order;  or  any  provision  of  law,  relating  to 
the  discharge  of  his  duty. 

4.  Where  the  grant  of  his  letters  was  obtalnoji  by  a  false 
suggestion  of  a  material  fact. 

5.  In  the  case  of  an  executor,  where  his  circumstances  are 
such,  that  they  do  not  afford  adequate  security  to  the  creditors 
or  persons  interested,  for  the  due  adminiRtration  of  the  estate. 

6.  In  the  case  of  an  executor,  where  he  has  removed  or  is 
libout  to  remove  from  the  State,  and  the  case  is  not  one,  whew 

604  - 
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a   non-reaident   executor   would   be   entitled   to   letters   without 
giYing  a  bond. 

7.  In  the  case  of  an  executor,  where,  by  the  terms  of  the 
will,  his  office  was  to  cease  upon  a  contingency,  whicn  has 
happened. 

8.  In  the  case  of  a  temporary  administrator,  appointed  upon 
the  estate  of  an  absentee,  ^here  it  is  shown  that  the  absentee 
has  returned;  or  that  he  is  living,  and  capable  of  returning  and 
resuming  the  management  of  his  affairs;  or  that  an  executor,  or 
an  administrator  in  chief  has  been  appointed  upon  his  estate;  or 
that  a  committee  of  his  property  has  been  appointed  by  a  com- 
petent court  of  the  State. 

2  B.   S.  72  (2  Edm.  73);  L.   1837,  ch.  460,  8  84  (4  Bdm.  483). 

I  2686.  Petition  I  citation   tberenpon. 

A  i>etitlon,  presented  as  prescribed  in  the  last  section,  must 
set  forth  the  facts  and  circumstances,  showing  that  the  case 
IB  one  of  those  therein  specified.  Upon  proof,  by  affidavit  or  oral 
testimony,  satisfactory  to  the  surrogate,  of  the  truth  of  the 
allegations  contained  in  the  petition,  a  citation  must  be  issued 
according  to  the  prayer  thereof;  except  that,  where  the  case  is 
within  subdivision  fifth  of  the  last  section,  and  the  executor 
has  given  a  bond,  as  prescribed  in  article  first  of  this  title,  the 
surrogate  may,  in  his  discretion,  entertain  or  decline  to  entertaia 
the  application. 

I  2687.  Hearing  I  deeree. 

Upon  the  return  of  a  citation,  issued  as  prescribed  in  the  last 
flection,  if  the  objections,  or  any  of  them,  are  established  to 
the  surrogate's  satisfaction,  he  must  make  a  decree,  revoking 
the  letters  issued  to  the  person  complained  of.  But  the  surrogate  > 
may,  in  his  discretion,  dismiss  the  proceedings,  upon  such  terms, 
as  to  costs,  as  justice  requires,  and  may  allow  the  letters  to 
remain  unrevoked,  in  either  of  the  following  cases: 

1.  Where  the  case  is  within  subdivision  third  of  the  last  sec- 
tion but  one,  If  the  direction  of  the  surrogate  or  the  provision 
of  law  is  obeyed,  and  suitable  amends  made  to  each  person 
Injured  by  the  neglect  or  refusal  to  obey  it. 

2.  Where  the  case  is  within  subdiviKion  fourth  of  that  section, 
if  the  persMi  cited  is  entitled  to  letters,  notwithstanding  the 
false  suggestion. 

3.  Where  the  case  is  within  subdivision  fifth  of  that  section, 
if  the  executor  gives,  within  a  reasonable  time,  not  exceeding 
five  days,  a  bond,  as  prescribed  in  article  first  of  this  title. 

2  R.  S.  72.  SI  20  and  21  (2  Edm.  70 

I  2688.  Decree  not  to  alTeet  testamentarx  trnsts. 

Whore  an  executor  or  an  administrator  is  also  a  testamentary 
trustee,  a  decree  revoking  his  letters  does  not  affect  his  power 
or  authority  as  testamentary  trustee,  except  in  the  case  spe- 
cially prescribed  for  that  purpose,  in  title  sixth  of  this  chapter. 

I  2980.  Appllcmtion  by  ezeentor,  etc.,  for  revoeation  of 
letters. 

An  executor  or  administrator  may,  at  any  time,  present,  to 
the  surrogate's  court  a  written  netition,  duly  verified,  praying 
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that  his  account  may  be  judicially  settled;  that  a  decree  maj 
tLereupou  be  made,  revoking  his  letters,  and  discharging  him 
accurdingly;  and  that  the  same  persons  may  be  cited  to  show 
cause,  why  such  a  decree  should  not  be  made,  who  mu&t  be 
cited  upon  a  petition  for  a  judicial  settlement  of  his  accounts  as 
prescribed  in  article  second  of  title  fourth  of  this  chapter.  The 
petition  must  set  forth  the  facts  upon  which  the  application  Is 
founded;  and  it  must,  in  all  other  respects,  conform  to  a  petition 
praying  for  a  judicial  settlement  of  the  account  of  an  executor 
or  administrator.  The  surrogate  may,  in  his  discretion,  entertain 
or  decline  to  entertain  the  application. 

L.    1870,   ch.   869,    S  3. 

I  2690.  Proceedings   thereupon. 

If  the  surrogate  entertains  an  applicatk>n,  made  as  prescribed  in 
the  last  section,  the  proceedings  thereupon  must  be,  in  all  re- 
spects, the  same,  as  upon  a  petition  for  a  judicial  settlement  of 
the  petitioner's  account;  except  that,  upon  the  hearing,  the  surro- 
gate must  first  determine,  whether  sufficient  reasons  exist  for 
granting  the  prayer  of  the  petition.  If  he  determines  that  they 
exist,  he  must  make  an  order  accordingly,  and  allowing  the  peti- 
tioner to  account,  for  the  purpose  of  being  discharged.  Upon 
his  fully  accounting,  and  paying  over  all  money  which  is  found 
to  be  due  from  him  to  the  estate,  and  delivering  over  all  books, 
papers,  and  other  property  of  the  estate  in  his  hands,  either  into 
the  surrogate's  court,  or  in  such  a  manner  as  the  surrogate  directs, 
a  decree  may  be  made,  revoking  the  petitioner's  letten,  and  dis- 
charging lum  accordingly. 

Id.,  part  of  9  3. 

§  9Q»t.  In  'w^hat  eases  letters  may  be  reToked  "vHtlionf 
a  citation. 

In  either  of  the  following  cases,  the  surrogate  must  make  a 
decree,  revoking  letters  testamentary  or  letters  of  administration, 
issued  from  his  court,  without  a  petition  or  the  issuing  of  a 
citation : 

1.  Where  the  person,  to  whom  the  letters  were  issued,  is  not 
a  resident  of  the  State,  or  is  absent  therefrom;  and,  upon  being 
duly  cited  to  account,  neglects  to  appear  upon  the  return  of  the 
citation,  without  showing  a  satisfactory  excuse  therefor;  and 
the  surrogate  has  not  sufficient  reason  to  believe  that  such  an 
excuse  can  be  made. 
i  2.  Where  a  citation,  issued  to  such  a  person,  in  a  case  pre- 
scribed by  law,  cannot  be  personally  served  upon  him,  by  reason 
of  his  having  absconded  or  concealed  himself. 

3,  Where,  by  reason  of  his  default  in  returning  an  inventory, 
such  a  person  has  remained,  for  thirty  days,  committed  to  jail, 
under  the  surrogate's  order,  granted  in  proceedings  taken  as 
prescribed  in  section  2715  of  this  act. 

4.  In  the  case  of  a  temporary  administrator,  where  an  order 
has  been  made  and  served,  as  prescribed  in  section  2679  of  this 
act,  directing  him  to  deposit  money,  or  show  cause  why  a  war- 

■  rant  of  attachment  should  not  issue  against  him;  and  a  warrant 
of  attachment,  issued  thereupon,  has  been  returned  not  serred 
upon  him. 
L.  1846.  ch.  288.  part  of  I  1  (4  Rdm.  608);  2  R.  g.  86,  |  19  (2  Bdm.  87). 
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I  20f>2.  Kcmalninip  exeeatorit  may  act,  wbere  letfem  of 
one  revoked. 

WljtTe  one  of  two  or  more  executors  or  administrators  dies,  or 
becomes  a  luuatie,  or  ia  convicted  of  an  infamous  offence,  or 
bocomrs  otherwise  incapable  of  discharging  the  trust  reposed  in 
him;  or  where  letters  are  revoked  with  respect  to  one  of  them, 
a  suc<-essor  to  the  person,  whose  letters  are  revoked,  shall  not 
be  ai>pointed,  except  where  such  an  appointment  is  necessary, 
in  order  to  compiv  with  the  express  terms  of  a  will;  but  the 
others  may  proceed  and  complete  the  administration  of  the  estate, 
pursuant  to  the  letters,  and  may  continue  any  action  or  special 
proceeding,  brought  by  or  against  all. 

2  R.  S.  78,   I  44   (2  E*lm.  70)  ;  L,   1837,  ch.  400,  |  33  (4  Edrn.  493). 

I   20921.   In   otber   caiieH,    Maccessor   to   be  appointed. 

When  all  the  executors  or  all  the  administrators,  to  whom 
letters  have  l>een  issued,  die,  or  become  incapabie,  as  prescribed 
in  the  last  section,  or  the  letters  are  revoked  as  to  all  of  them; 
the  surrogate  must  grant  letters  of  administration  to  one  or  more 
persons  as  their  success(»rs,  in  like  manner  as  if  the  former 
letteix  had  not  been  issued:  and  the  proceedings  to  procure  the 
grant  of  such  letters,  are  the  same,  and  tne  same  security  shall 
be  required,  as  in  a  case  of  intestacy,  excejit  that  the  surrogate 
may,  in  his  discretion,  in  case  where  the  estate  has  been  par- 
tially administered  uprm  the  former  representative  or  repre- 
sentatives, fix  as  the  penalty  of  the  bond  to  be  given  by  such 
successor  or  successors,  a  sum  not  less  than  twice  the  value  of 
the   assets  of  the  estate  remaining  unadministered. 

Id.  §45.    Fm§2305. 
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article:    SBVBIVTH. 

Foreign  wills j  (ancillary  letters. 

Sec.  2G9-L  Testamentery  dispositions;   what  law  guverns. 

2095.  Ancillary  lettters  upon  foreign  probate. 

2696.  Id. :  upon  fon>lgu  graut  of  admiuistraiion. 

269T.  To  whom  ancillary  letters  granted. 

2698.  Petition;  citation. 

2699.  Hearing;  se<!urlty. 

2700.  I'ersons   acting  under   ancillary  letters   must   transmit  assets. 

2701.  Id. ;  when  tbey  may  be  dlre<*tod  to  pay,  etc.,  without  transmiasioQ. 

2702.  Id.  :  general   powers  and  duties. 

27oa.  Itec-ordiug  wills  proved  In  other  states,   etc. 

2704.  Papers  recorded,  etc.  ;  how  authenticated. 

2705.  lUei)ealed.l 

I  26»4.  [Repealed  by  L.  1900,  ch.  18.  See  Consolidated  Laws, 
tit.  Decedent  Estate  Law,  §  47.  J 

1  2605.  [AiiiM,  188S,  lOOO.l  Ancillary  letters  upon  f Or- 
el spu  probate. 

Where  a  will  of  personal  property,  made  by  a  person  who  re- 
sided without  the  State  at  the  time  of  the  execution  thereof,  or 
at  the  time  of  his  death,  has  been  admitted  to  probate,  within 
the  foreign  country,  or  within  the  state,  or  the  territory  of  the 
Unites  States,  where  it  was  executed,  or  where  the  testatOi.' 
resided  at  the  time  of  his  death;  the  surrogate's  court,  having 
jurisdiction  of  the  estate,  must,  upon  an  application  made  as 
prescribed  in  this  article,  accompanied  by  a  copy  of  the  will, 
and  of  the  foreign  letters,  if  any  have  been  issued,  authenticated 
as  prescribed  in  section  forty-five  of  the  decedent  estate  law, 
record  the  will  and  foreign  letters,  and  issue  thereupon  ancillary 
letters  testamentary,  or  ancillary  letters  of  administration  with 
the  will  annexed,  as  the  case  requires. 

2  R.  S.  67,  i  G8a  (2  Kdm.  68);  L.  1840.  ch.  384.  |  2  (4  Edm.  501): 
L.  1S88,  ch.  4l>3.  Arn'd  by  L.  1001).  ch.  03.  i  3.  See  note  75  of  notes  of 
Board  of  Statutorj'  Consolidation  at  cud  of  code. 

I  2000.  [Arn'd,  1N8S,  19O0.1  Id.;  upon  forelfirn  grant  of 
adnilnlstratioii. 

Upon-  the  application  by  the  party  entitled,  as  hereinafter  pro- 
vided, or  by  his  duly  authorized  attoruey  in  fact,  made  as  pre- 
scribed in  this  article,  to  a  surrogate's  court  having  jurisdiction 
of  the  estate,  and  upon  the  presentation  of  a  copy,  authenticated 
as  prescribed  in  section  forty-five  of  the  decedent  estate  law,  of 
letters  of  administration  upon  the  estate  of  a  decedent  who  re- 
sided, at  the  time  of  his  death,  without  this  State,  but  within 
the  United  States,  granted  within  the  state  or  territory  where 
the  decedent  so  resided,  or,  in  cases  where  the  decedent,  at  the 
time  of  his  death,  resided  without  the  United  States,  upon  the 
presentation  to  such  surrogate's  court  of  satisfactory  proof  that 
the  party  so  applying,  either  personally  or  by  such  attorney  in 
fact,  is  entitled  to  the  possession  in  the  foreign  country  of  the 
personal  estate  of  such  decedent,  the  surrogate's  court  to  which 
such  copy  of  such  foreign  letters  so  authenticated,  or  such  proof 
is  so  presented,  mu.st  issue  ancillary  letters  of  administration, 
in  accordance  with  such  application,  except  in  the  following 
cases: 

1.  Where  ancillary  letters  have  been  previously  issued,  as  pre- 
scribed in  the  last  section. 

2.  Where  an  application,  for  letters  of  administration  upon 
tb^  estate,   has  been  made  by  a  relative  of  the  decedent,   who 
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IS  legally  competent  to  act,  to  a  surrogate's  court  of  this  State, 
having  jurisdiction  to  grant  the  same;  and  letters  have  been 
granted  accordingly  or  the  application  has  not  been  finally  dis- 
posed of. 

2  B.  S.  75.  f  31  (2  Edm.  77) ;  L.  1888.  ch.  495.  AmM  bj  L.  1009.  ch. 
G5,  f  3.  See  note  76  of  notes  of  Board  of  Statatorjr  Consolidation  at  end  of 
code. 

f  2687.   [Am'd,  1881.]  To  irhom  ancillary  letters  ffranted. 

Where  the  will  specially  appoints  one  or  more  persons  as  the 
executors  thereof,  with  respect  to  personal  property  situated 
within  the  State,  the  ancillary  letters  testamentary  must  be 
directed  to  the  persons  so  appointed,  or  to  those  who  are  com- 
petent to  act  and  qualify.  If  all  are  incompetent,  or  fail  to 
qualify,  or  in  a  case  where  such  an  appointment  is  not  made, 
ancillary  letters  testamentary,  or  ancillary  letters  of  administra- 
tion, issued  as  prescribed  in  this  article,  must  be  directed  to  the 
person  named  in  the  foreign  letters,  or  to  the  person  otherwise 
entitled  to  the  possession  of  the  personal  property  of  the  de- 
cedent, unless  another  person  applies  therefor,  and  files  with 
his  petition,  an  instrument,  executed  by  the  foreign  executor  or 
admmistrator,  or  person  otherwise  entitled  as  aforesaid;  or  if 
there  are  two  or  more,  by  all  who  have  qualified  and  are  acting; 
and  also  acknowledged  or  proved,  and  certified,  in  like  manner 
as  a  deed  to  be  recorded  in  the  county,  authorizing  the  petitioner 
to  receive  such  ancillary  letters;  in  which  case,  the  surrogate 
must,  if  the  petitioner  is  a  fit  and  competent  person,  issue  such 
letters  directed  to  him.  Where  two  or  more  persons  are  named 
in  the  foreign  letters,  or  in  an  instrument  executed  as  prescribed 
in  this  section,  the  ancillary  letters  may  be  directed  to  either 
or  any  of  them,  without  naming  the  others,  if  the  others  fail  to 
qualify,  or  if,  for  good  cause  shown,  to  the  surrogate's  satisfac- 
tion, the  decree  so  directs. 

L.  1863.  ch.  403.  S  1   (6  Rdm.  144). 

I  2G08.   [Am*d,  1800.]      Petition;  citation. 

An  application  for  ancillary  letters,  testamentary,  or  ancillary 
letters  of  administration,  as  prescribed  in  this  article,  must  be 
made  by  petition.  Upon  the  presentation  thereof,  the  surrogate 
must  ascertain,  to  his  satisfaction,  whether  any  creditors,  or  per- 
sons claiming  to  be  creditors  of  the  decedent  reside  within  the 
State;  and  if  so,  the  name  and  reaidolice  of  each  creditor,  or  per- 
son claiming  to  be  a  creditor,  so  far  as  the  same  may  be  ascer- 
tained. Unless  such  creditors  shall  file  duly  acknowledged 
waivers  of  the  issuance  and  service  of  citation,  he  must  there- 
upon issue  a  citation,  directed  to  each  person  whose  name  and 
lesidence  have  been  so  ascertained,  and  also  directed  generally  to 
all  creditors,  or  persons  claiming  to  be  creditors,  of  the  decedent. 
Any  such  person,  although  not  cited  by  his  name,  may  appear, 
and  contest  the  application,  and  thus  make  himself  a  party  to 
ihe  special  proceeding.     (See  Tax  L.,  §  228.) 

id..  SI  2  and  3  (6  Edm.  144);  L.  1899.  ch.  717.     Tn  effect  Sept.  1.  1809. 

I  2000.  Hearings;   «eearltF> 

Upon  the  return  of  the  citation,  the  surrogate  must  ascertain, 
gs  nearly  as  he  can  do  so,  the  amount  of  debts  due,  or  claimed 

000 
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to  be  duo,  from  the  decedent  to  residents  of  the  State.  Before 
aDcillary  letters  are  issued,  the  person,  to  whom  they  are  aM'arded 
must  qualilT,  as  prescribed  iu  article-  fourth  of  this  title,  for  the 
qualification  of  an  administrator  upon  the  estate  of  an  intestate; 
except  that  the  penalty  of  the  bond  may,  in  the  discretion  of  the 
surrogate,  he  in  such  a  sura,  not  cxceediwK  twice  the  amount 
which  appears  to  be  due  from  the  decedent  to  residents  of  the 
State,  as  will,  in  the  surrogate's  opinion,  effectually  secure  the 
payment  of  those  debts;  or  the  sums  which  the  resident  cred- 
itors will  be  entitled  to  receive,  from  the  persons  to  whom  th*: 
letters  are  issued,  upon  an  accourrtin^  and  distribution,  either 
within  the  State,  or  within  the  jurisdiction  where  the  principal 
letters  were  issued. 

U    1803,   ch.  40a,   part  of  |   1. 

{  2700.  PerHonM  acttnir  ander  ancillary  letters  miiBt 
traoMinlt  aiiMets. 

The  person  to  whom  ancillary  letters  are  issued,  as  prescribed 
in  this  article,  must,  unless  otherwise  directed  in  the  decree 
awarding  the  letters;  or  in  a  decree  made  upon  an  accounting; 
or  by  an  onler  of  the  surrogate,  made  during  the  administration 
of  the  estate;  or  by  the  judgment  or  order  of  a  court  of  record, 
in  an  action  to  which  that  person  is  a  party;  transmit  the  money 
ami  other  i)ersonal  property  of  the  decedent,  received  by  him, 
after  the  letters  are  issued,  or  then  in  his  hands  in  another 
capacity,  to  the  State,  territory,  or  country,  where  the  principal 
letters  were  granted,  to  be  disposed  of  pursuant  to  the  laws 
thereof.  Money  or  other  property,  so  transmitted  bj'  him,  at 
any  time  before  he  is  so  directed  to  retain  it,  must  be  allowed 
to  him  upon  an  accounting. 

f  2701.  Id.;  -vrhen  they  may  be  directed  to  pay,  ete^ 
ivithoat    tranninlMHloii. 

The  surrogate's  court,  or  any  court  of  the  State,  which  has 
jurisdiction  of  an  action  to  procure  an  accounting,  or  a  judgment 
construing  the  will,  may,  in  a  proper  case,  by  its  judgment  or 
decree,  direct  a  person,  to  whom  ancillary  letters  are  issued  as 
prescribtMl  in  this  article,  to  pay,  out  of  the  money  or  the  avails 
of  the  property,  received  by  him  under  the  ancillary  letters,  and 
with  which  he  is  chargeable  upon  his  accounting,  the  debts  of 
the  dwedeiit,  due  to  creditors  residing  within  the  State;  or,  if 
the  amount  of  all  the  decedent's  debts,  here  and  elsewhere, 
exceeds  the  amount  of  all  the  decedent's  personal  property,  ap- 
plicable thereto,  to  pay  such  a  sum  to  each  creditor,  residing 
within  the  State,  as  equals  that  creditor's  share  of  all  the  dis- 
tributable assets,  or  to  distribute  the  same  among  legatees  or  next 
of  kin,  or  otherwise  dispose  of  the  same,  as  justice  requires. 

I   2702.   Id.;   grencral    po^vera  and    duties. 

The  provisions  of  this  chapter,  relating  to  the  rights,  powers, 
duties,  and  liabilities  of  an  executor  or  administrator,  apply  to 
a  person  to  whom  ancillary  letters  are  granted,  as  prescribed  in 
this  article;  except  those  contained  in  title  fifth  thereof;  or  where 
si>ecial  i)rovision  is  otherwise  made  in  this  article;  or  where  a 
contrary  intent  is  expressed  in,  or  plainly  to  be  inferred  from, 
the  context. 

Si  2703-2704.  fR<.poaled  by  I..  1009,  ch.  18.     See  Consolidated 

Laws,  tit.  Decedent  Estate   Imw,   §§  44-45.] 

f  2705.   [Repealed  by  U  1888.  ch.  405.] 
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ARTIOLB    BIGHTH. 

(Added  by   L.   1009.   ch.   65.) 
Prolate  of  foreign  wills, 
S«c.  2705.  Probate  of  forel^   wills   In   this  state. 

f  2705.  Probate   of  foretgrn   will*   In   this   state. 

The  last  will  and  teetament  of  any  person  being  a  citizen  of 
tlie  United  States,  or,  if  female,  whose  father  or  husband  pre- 
viously shall  have  declared  his  intention  to  become  such  citizen, 
>vho  shall  have  died,  or  hereafter  shall  die,  while  domiciled  or 
resident  within  the  United  Kinjordom  of  Great  Britain  and 
Ireland,  or  any  of  its  dependencies,  which  shall  aflFect  prop- 
erty within  thi»  state,  and  which  shall  have  been  duly  proven 
>vithin  such  foreign  jurisdiction,  and  there  admitted  to  probate, 
shall  be  admitted  to  probate  in  any  county  of  this  state 
^vherein  shall  be  -any  property  affected  thereby,  upon  filing  in 
the  office  of  the  surrogate  of  such  county,  and  there  recording, 
a  copy  of  such  last  will  and  testament,  certified  under  the 
hand  and  seal  of  a  consul-general  of  the  United  States  resi- 
dent within  such  foreign  jurisdiction,  together  with  the  proofs 
of  the  said  last  will  and  testament,  made  and  accepted  within 
such  foreign  jurisdiction,  certified  in  like  manner;  and  letters 
testamentary  of  such  last  will  and  testament  shall  be  issued 
to  the  persons  named  therein  to  be  the  executors  and  trustees, 
or  either,  thereof,  or  to  those  of  them  who,  prior  to  the  issu- 
ance of  such  letters,  by  formal  renunciation,  duly  acknowledged 
or  proven  ia  the  manner  prescribed  by  law,  shall  not  have 
renounced  the  trust  therein  devolved  upon  them;  provided,  that 
before  any  such  will  shall  be  admitted  to  probate  m  any  county 
of  this  state,  the  same  proceedings  shall  be  had  in  the  surro- 
gate'^  court  of  the  proper  county  as  are  required  by  law  upon 
the  proof  of  the  last  will  and  testament  of  a  resident  of  this 
state  who  shall  have  died  therein;  except  that  there  need  be 
cited  upon  such  probate  proceedings  only  the  beneficiaries  named 
in  such  will. 

Added  by  L.  1000,  cb.  65.  Derivation  —  L.  1804,  ch.  731.  |  1.  See  note 
25  of  notes  of  Board  of  Statatory  GonKolidation  at  end  of  code. 
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TITLE  rV. 

Proceedings  by  or  against   an   executor   or    administrator 
touching  the  admimstration  and  settlement  of  the  estate. 

Article  1.  Aid,  taperriBion,  and  control  of  an  ezecntor  or  admlnlstFator. 
2.  Accounting;  and  settlement  of  the  estate. 

AJElTICIiB  FIRST. 

Aid,  tmpervision,  and  control  of  an  executor  or  administrator. 

Bee.  2706.  Uabllity  of  peraons  unantliorlzed  to  act  at  cgcecntota  or  admlnle- 
trators. 

2707.  Proceedings  to  discover  property  withheld,  etc. 

2708.  Order;  service  of  citation  and  order;  officers  who  may  act  In  Bar* 

rogate's  absence. 

2709.  Examination  and  decree. 

2710.  Secnrity  to  prevent  decree ;  warrant  to  seise  proptrty. 

2711.  Appointment  of  appraisers  and  appraisal. 

2712.  What  shall  l>e  deemed  assets. 

2713.  Exemption  for  widow   and  children. 

2714.  Ck>ntent8  of  inventory. 

2715.  Return  of  inventory. 

2716.  Id. ;  how  compelled. 

2717.  Sale  of  personal  property. 

2718.  Ascertainment  of  debts. 

2719.  Payment  of  debts. 

2720.  Apportionment  of  rents,  annaitles  and  dividends. 

2721.  Payment  of  legacies. 

I  2706.  [Am'd,  1893.]  Uablllty  of  persoiui  vnavthoriaeA 
to  act  as   executors   or   admlnliitratorB. 

Every  person  becoming  possessed  of  property  of  a  testator  or 
intestate,  without  being  thereto  duly  authorized  as  executor  or 
administrator,  or  without  authority  from  the  executor  or  admin- 
istrator, is  liable  to  account  for  the  full  value  of  such  property 
to  every  person  entitled  thereto,  and  shall  not  be  allowed  to 
retain  or  deduct  therefrom  any  debt  due  to  him. 

L.   1898,   ch.   686. 

S  2707.  [Am*d,  1888»  llMMK.]  Proceedliiars  to  dlaeOTWP  l^ro»« 
erty  -wlthlield,  etc. 

An  executor  or  administrator  may  present  to  the  surrogate's 
court,  from  which  letters  were  issued  to  him,  a  written  petition 
duly  verified  setting  forth,  on  knowledge,  or  information  and 
belief,  any  facts  tending  to  show  that  money  or  other  personal 
property  which  should  be  delivered  to  the  petitioner,  or  included 
in  an  inventory  or  appraisal,  is  in  the  possession,  under  the  con- 
trol or  within  the  knowledge  or  information  of  a  person  who 
withholds  the  same  from  him;  or  who  refuses  to  impart  knowl- 
^ge  or  information  he  may  have  concerning  the  same,  or  to 
disclose  any  other  fact  which  will  aid^such  executor  or  adminis- 
trator  in  making  discovery  of  such  property,  so  that  it  cannot 
be  inventoried  or  appraised;  and  praying  an  inquiry  respecting 
it,  and  that  the  person  complained  of  may  be  cited  to  attend 
the  Inquiry  and  be  examined  accordingly,  and  to  deliver  the  prop- 
erty if  in  his  control.  The  petition  may  be  accompanied  by  an 
affidavit  or  other  evidence  written  or  oral  tending  to  support  the 
allegations  thereof.  If  the  surrogate  is  satisfied,  on  the  papers 
so  presented^  that  there  are  reasonable  grounds  for  the  inquiry, 
he  must  issue  a  citation  accordingly;  which  may  be  made  return- 
able forthwith,  or  at  a  future  time  fixed  by  the  surrogate,  and 
may  be  served  at  any  time  before  the  hearing.  Where  the  per- 
'  wn  or  any  of  the  persong^  to^  be  cited  does  not  reside,  c^  is  no^ 
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within  the  county  of  the  surrogate,  the  citation,  in  the  surrogate's 
discretion,  may  require  hiui  to  appear  at  a  specified  time  and 
place  within  the  county  where  he  resides  or  is  served  before  the 
surrogate  of  that  county. 

L.  1893,  ch.  68G;  L.  1803,  cb.    538.    In  effect  Sept.  1,  1903. 

I  2708.  [  Am'd,  1893, 1895, 1993.]  Order)  service  of  citation 
and  orderi  officem  ^vho  n&ay  act  In  anrrosate's  abaence. 

The  surrogate  must  annex  to  or  endorse  upon  the  citation  an 
order  requiring  the  party  cited  to  attend  personally,  at  the  time 
and  place  therein  specified.  The  citation  and  order  must  be  per- 
sonally served,  and  service  thereof  is  ineffectual,  unless  it  is  ac- 
companied with  payment  or  tender  of  the  sum  required  by  law 
to  be  paid  or  tendered  to  a  witness  who  is  subpoenaed  to  attend 
a  trial  in  the  supreme  court. 

L.  1883,  ch.  688;  L.  1895,  ch.  946;  L.  1908.  ch.     CE36.    In  effect  Bept.  1.  1903. 

S  2709.   [Am'd,  1893,  1903.]     Bxamlnatlon  and  decree. 

On  the  attendance  of  a  person  to  whom  a  citation  is  issued, 
as  prescribed  in  this  article,  he  may  submit  an  answer  duly  veri- 
fied showing  cause  why  the  examination  should  not  proceed. 
The  surrogate  may  then  dismiss  the  proceeding  or  direct  the 
examination  to  proceed.  In  the  latter  case  he  must  be  sworn 
to  answer  truly  all  questions  put  to  him,  touching  the  inquiry 
prayed  for  in  the  petition;  and  he  may  be  examined  fully  and  at 
large  respecting  property  of  the  decedent,  or  of  which  the  dece- 
dent had  possession  at  tjie  time  of  or  within  two  years  before 
his  death.  A  refusal  to  attend  or  be  sworn,  or  to  answer  a 
question  which  the  surrogate  dMemfines  to  be  proper,  is  punish- 
able in  the  same  manner  as  a  like  refusal  by  a  witness  sub- 
poenaed to  attend  a  hearing  before  the  surrogate.  The  extent 
of  the  examination  shall  be  in  the  discretion  of  the  surrogate. 
If  the  witness  is  examined  concerning  any  personal  communica- 
tion or  transaction  between  himself  and  the  decedent,  all  objec- 
tion under  section  eight  hundred  and  twenty-nine  to  his  testimony 
as  to  the  same  in  future  litigation  is  waived.  Either  party  may 
produce  further  evidence,  in  like  manner  and  with  like  effect  as 
on  a  trial. 

Old  sections  2710-2712  consolidated;  L.  1898,  ch.  686;  L.  1903,  cb.  826.  In 
effect  Sept.  1,  1903. 

%  2710.  TAm'd,  1893,  1903.]  Seovrlty  to  prevent  decree) 
'Warrant  to  selBe  property. 

If  the  facts  admitted  by  the  witness  show  that  he  is  in  the 
control  of  property  to  whose  immediate  possession  the  petitioner 
is  entitled,  the  surrogate  may  decree  that  it  be  delivered  to  the 
petitioner.  If  the  witness  admits  having  the  control  of  the 
property,  but  the  facts  as  to  the  petitioner  s  right  are  in  dispute, 
the  proceeding  shall  end,  unless  the  parties  consent  to  its  deter- 
mination by  the  surrogate,  in  which  case  it  shall  be  so  deter- 
mined. 

Old  sections  2713-2714  consolidated;  L.  1893,  ch.  686;  L.  1903,  ch.  S».  In 
effect  Sept.  1,  1903. 

I  2711.  [Am'd,  1898,  1901.]  Appointment  o  J  appralscm  and 
appraisal. 

On  the  application  of  an  executor  or  administrator,  the  surro- 
gate, by  writing,  must  appoint  two  disinterested  appraisers,  as 
often  as  may  be  necessary,  to  appraise  the  personal  property  of  h 
deceased  person,  who  shall  be  entitled  to  receive  a  reasonable 
compensation  for  their  services,  to  be  allowed  by  the  surrogate, 
not  exceeding  for  each  the  sum  of  five  dollars  for  each  day  actu- 
ally employed  in  making  apprnisoment,  in  addition  to  expenses 
actually  and  necessarily  Incnrrocl.    The  number  of  days'  services 
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rendered,  and  the  amount  of  such  expenses,  must  be  yerified 
by  the  affidavit  of  the  appraiser,  deliyered  to  the  executor  or 
administrator,  and  adjusted  by  the  surrogate  before  payment  of 
the  fees.  The  executors  aud  administrators,  within  a  reasonable 
time  after  qualifying  and  after  giving  a  notice  of  at  least  five 
days  to  the  legatees,  and  next  of  kin,  residing  in  the  county 
where  the  property  is  situated,  and  posting  a  notice  in  three  of 
the  most  public  places  of  the  town,  specifying  the  time  and  place 
at  which  the  appraisement  will  be  made,  must  make  a  true  and 
perfect  inventory  of  all  the  personal  property  of  the  testator  or 
intestate;  and  if  in  different  and  distant  places  two  or  more 
such  inventories  as  may  be  necessary.  Before  making  the  ap- 
praisement, the  appraisers  must  take  and  subscribe  an  oath,  to 
be  inserted  in  the  inventory,  that  they  will  truly,  honestly  and 
impartially  appraise  the  personal  property  exhibited  to  them, 
according  to  the  best  of  their  knowledge  and  ability.  They  must 
in  the  presence  of  such  of  the  parties  interested  as  attend,  esti- 
mate and  appraise  the  property  exhibited  to  them,  and  set  down 
each  article  separately  with  the  value  thereof  in  dollars  and 
cents,  distinctly,  in  figures  opposite  to  the  articles  respectively. 
Service  of  the  notice  above  mentioned  may  be  either  personal  or 
In  the  manner  prescribed  by  section  seven  hundred  and  ninety- 
seven,  subdivision  one  and  section  seven  hundred  and  ninety-ei^ht 
of  this  act. 
L.  1898,  ch.  686;  L.  1001,  ch.  196.    la  effect  Sefrt.  1,  1001. 

I  2712.    [Am'd,  1893.]    What  sliall  be  deemed  aiisets. 

The  following  shall  be  deemed  assets  and  go  to  the  executors 
or  administrators,  to  be  applied  aud  distributed  as  part  of  the 
personal  property  of  the  testator  or  intestate,  and  be  included  in 
the  inventory: 

1.  Leases  for  years;  lands  held  by  the  deceased  from  year  to 
year;  and  estates  held  by  him  for  the  life  of  another  person. 

2.  The  interest  remaining  in  him,  at  the  time  of  his  death,  in 
a  term  of  years  after  the  expiration  of  any  estate  for  yeara 
therein,  granted  by  him  or  any  other  person. 

3.  The  interest  in  lands  devised  to  an  executor  for  a  term  of 
years  for  the  payment  of  debts. 

4.  Things  annexed  to  the  freehold,  or  to  any  building  for  the 
purpose  of  trade  or  manufacture,  and  not  fixed  into  the  wall  of 
a  house  so  as  to  be  essential  to  its  support. 

5.  The  crops  growing  on  the  land  of  the  deceased  at  the  time 
of  his  death. 

6.  Every  kind  of  produce  raised  annually  by  labor  and  cultiva- 
tion, except  growing  grass  and  fruit  ungathered. 

7.  Rent  reserved  to  the  deceased  which  had  accrued  at  the  time 
of  his  death. 

8.  Debts  secured  by  mortgages,  bonds,  notes  or  bills;  accounts, 
money,  and  bank  bills,  or  other  circulating  medium,  things  in 
action,  and  stock  in  any  corporation  or  joint-stock  association. 

9.  Goods,  wares,  merchandise,  utensils,  furniture,  cattle,  pro- 
visions, moneys  unpaid  on  contracts  for  the  sale  of  lands,  and 
every  other  species  of  personal  property  not  hereinafter  excepted. 
Things  annexed  to  the  freehold,  or  to  a  building,  shall  not  go  to 
the  executor,  but  shall  descend  with  the  freehold  to  the  heirs  or 
devisees,  except  such  fixtures  as  are  mentioned  in-the  fourth  sub- 
division of  this  section.  The  ripht  of  an  heir  to  any  property,  not 
enumerated  in  this  section,  whi^  h  by  the  common  law  would  de- 
scend to  him,  is  not  impaired  by  the  general  terms  of  this  aection, 
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I  ariS.    [Am'4»  1898.]    Exemption  for  widow  and  cblldrem, 

If  a  man  hayingr  a  family  die,  leaving  a  widow  or  minor  cbild 
or  children,  the  following  articles  shall  not  be  deemed  assets,  but 
mast  be  included  and  stated  in  the  inventory  of  the  estate  with- 
out being  appraised: 

1.  All  spinning-wheels,  weaving-looms,  one  knitting-machine, 
one  sewing-machine,  and  stoves  put  up  or  kept  for  use  by  his 
family. 

2.  The  family  bible,  family  pictures  and  school-books,  used  by 
or  in  such  family,  and  books  not  exceeding  in  value  fifty  d6llar8, 
which  were  kept  an^l  used  as  part  of  the  family  library. 

3.  Sheep  to  the  number  of  ten,  with  their  fleeces,  and  the  yam 
and  cloth  manufactured  from  tlie  same;  one  cow,  two  swine, 
and  the  pork  of  such  swine,  and  necessary  food  for  such  swine, 
sheep  or  cow  for  sixty  days,  and  all  necessary  provisions  and 
fuel  for  such  widow,  child  or  children  for  sixty  days  after  the 
death  of  such  deceased  person. 

4.  All  necessary  wearing  apparel,  beds,  bedsteads  and  bedding, 
necessary  cooking  utensils,  the  clothing  of  the  family,  the  clothes 
of  the  widow  and  her  ornaments  proper  for  her  station;  one  table, 
six  chairs,  twelve  knives  and  forks,  twelve  plates,  twelve  tea 
cups  and  saucers,  one  sugar  dish,  one  milk-pot,  one  tea-pot,  and 
twelve  spoons,  and  other  household  furniture  not  exceeding  one 
hundred  and  fifty  dollars  in  value. 

5.  Other  necessary  household  furniture,  provisions  or  other  per- 
sonal property,  in  the  discretion  of  the  appraisers,  to  the  value 
of  not  exceeding  one  hundred  and  fifty  dollars. 

Such  articles  and  property  shall  remain  in  the  possession  of  the 
widow,  if  there  be  one,  during  the  time  she  lives  with  and  pro- 
vides for  such  minor  child  or  children.  If  she  ceases  so  to  do, 
she  shall  be  allowed  to  retain  as  her  own,  her  wearing  apparel, 
her  ornaments  and  one  bed,  bedstead  and  the  bedding  for  the 
same,  and  the  property  specified  in  subdivision  five;  and  the 
other  articles  so  exempted  shall  then  belong  to  such  minor  child 
or  children.  If  she  lives  with  and  provides  for  such  minor  child 
or  children  until  it  or  they  become  of  full  age,  all  the  articles 
and  property  in  this  section  mentioned  shall  belong  to  the  widow. 
If  there  be  a  widow  and  no  minor  child,  all  the  articles  and 
property  in  this  section  mentioned  shall  belong  to  the  widow. 
If  a  married  woman  die,  leaving  surviving  her  a  husband,  or  a 
minor  child  or  children,  the  same  articles  and  personal  property 
shall  be  set  apart  by  the  appraisers  with  the  same  effect  for  the 
benefit  of  such  husband  or  minor  child  or  children. 

L.  1898,  ch.  686. 

i  2714.    [Am'd,  1893.1    Contents  of  Inrentory. 

The  inventory  must  coucain  a  particular  statement  of  all  bonds, 
mortgages,  notes  and  other  securities  for  the  payment  of  money 
belonging  to  the  deceased,  known  to  the  executor  or  administrator; 
with  the  name  of  the  debtor  in  each  security,  the  date,  the  sum 
originally  payable;  the  indorsements  thereon,  if  any,  with  their 
dates  and  the  sum  which,  in  the  judgment  of  the  appraisers,  is 
collectible  on  each  security;  and  of  all  moneys,  whether  in  specie 
or  bank  bills,  or  other  circulating  medium  belonging  to  the  de- 
ceased, which  have  come  to  the  hands  of  the  executor  or  admin- 
istrator, and  if  none  have  come  to  his  hands,  the  fact  shall  be 
stated  in  the  inventory.  The  naming  of  a  person  executor  in  a 
will  does  not  operate  as  a  discharge  or  bequest  of  any  just  datm 
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which  the  testator  had  agaiaat  him;  but  it  must  be  iivliidad 
amon«r  the  credits  and  effects  of  the  deceased  in  the  inventorj, 
and  the  executor  shall  be  liable  for  the  same  as  for  so  mudi 
money  in  his  hands  at  the  time  the  debt  or  demand  becomes  due, 
and  he  must  apply  and  distribute  the  same  in  the  payment  of 
debts  and  legacies,  and  amonc  the  next  of  icin  as  part  of  the 
personal  property  of  the  deceased.  The  discharge  or  bequest  in 
a  will  of  a  debt  or  demand  of  the  testator  against  an  executor 
named  therein,  or  against  any  other  person,  is  not  valid  aa 
against  the  creditors  of  the  deceased;  but  must  be  construed 
only  as  a  specific  bequest  of  such  debt  or  demand;  and  the 
amount  thereof  must  be  included  in  the  inventory  and,  if  neces- 
sary, be  applied  in  the  payment  of  his' debts;  and  if  not  necessary 
for  that  purpose,  must  be  paid  in  the  same  manner  and  propor- 
tion as  other  specific  legacies.  If  personal  property  not  mentioned 
in  any  inventory  come  to  the  possession  or  knowledge  of  ao 
executor  or  administrator,  he  must  cause  the  same  to  be  ap- 
praised as  herein  required,  and  an  inventory  thereof  to  be  re- 
turned within  two  months  after  the  discovery  thereof;  and  the 
making  of  such  inventory  and  return  may  be  enforced  in  the 
same  manner  as  in  the  case  of  a  first  inventory. 
L.  1808.  €b.  686. 

i  ans.  [Am*d,  189S.]  R«tvnt  of  In^entorr* 
Duplicates  of  the  inventory  must  be  made  and^  signed  by  the 
appraisers,  one  of  which  must  be  retained  by  the  executor  or 
administrator,  and  the  other  returned  to  the  surrogate  within 
three  months  from  the  date  of  the  letters.  On  returning  such 
inventory,  the  executor  or  administrator  must  take  and  sub- 
scribe an  oath,  indorsed  upon  or  annexed  to  the  inventory,  stating 
that  the  inventory  is  in  an  respects  just  and  true,  that  it  contains 
a  true  statement  of  all  the  personal  property  of  the  deceased 
which  has  come  to  his  knowledge,  and  particularly  of  all  money, 
bank  bills  and  other  circulating  medium  belonging  to  the  deceased, 
and  of  all  just  claims  of  the  deceased  against  him,  according  to 
the  best  of  his  knowledge.  Any  one  executor  or  administrator, 
on  the  neglect  of  the  others,  may  return  an  inventory;  and  the 
executors  or  administrators  so  neglecting  shall  not  thereafter  in- 
terfere with  the  administration  or  have  any  power  over  the  per- 
sonal property  of  the  deceased;  but  the  executor  or  administrator 
so  returning  the  inventory  shall  have  the  whole  administration, 
until  the  delinquent  return,  and  verify  an  inventory,  in  accord- 
ance with  the  provisions  of  this  article. 

L.  1888,  ch.  686. 

I  2716.  [Am'il»  18980  Reti»rn  of  liiTcntoryi  liow  eoas- 
yelled. 

A  creditor  or  person  interested  in  the  estate  nxay  present  to 
the  surrogate's  court  proof,  by  afildavit,  that  an  executor  or 
administrator  has  failed  to  return  an  inventory,  or  a  sufficient 
inventory,  within  the  time  prescribed  by  law  therefor.  If  the 
surrogate  is  satisfied  that  the  executor  or  administrator  la  in 
default,  he  must  make  an  order  requiring  the  delinquent  to  return 
the  inventory,  or  a  further  inventory,  or  in  default  thereof,  to 
show  cause,  at  a  time  and  place  therein  specified,  why  he  should 
not  be  attached.  On  the  return  of  the  order,  if  the  delinquent 
nas  not  filed  a  sufiiclent  inventory,  the  surrogate  must  issue  a 
warrant  of  attachment  against  him,  on  which  ti^e  proceediagi  •>« 
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the  same  as  on  a  warrant  iBsoed  for  diFobedience  to  an  order, 
as  prescribed  in  title  twelfth  of  chapter  seyenteenth  of  this  act. 
A  person  committed  to  jail  on  the  return  of  a  warrant  of  attach- 
ment, issued  as  prescribed  in  this  section,  may  be  discharged  by 
the  surrogate  or  a  justice  of  the  supreme  court,  on  his  paying 
and  delivering,  under  oath,  all  the  money  and  other  property  of 
the  decedent,  and  all  papers  relating  to  the  estate,  under  his  con- 
trol, to  the  surrogate,  or  to  a  person  authorized  by  the  surrogate 
to  receive  the  same. 
Old  sections  2715-271G  consolidated;  L.  1808,  ch.  086b 

fi  2717.  [Am'd,  1893.]    Sale  of  peraonal  property* 

If  an  executor  or  administrator  discover  that  the  debts  against 
any  deceased  pevson  and  the  legacies  bcQueathed  by  him  cannot 
be  paid  and  satisfied  without  a  sale  of  the  personal  property  of 
the  deceased,  the  same,  so  far  as  may  be  necessary  for  the  pay- 
ment of  such  debts  and  legacies,  must  be  sold.  The  sale  may 
be  public  or  private,  and,  except  in  the  city  of  New  York,  may 
b%on  credit  not  exceeding  one  year,  with  approved  security.  The 
executor  or  administrator  is  not  responsible  for  any  loss  hap- 
pening on  the  sale  when  made  in  good  faith  and  with  ordinary 
prudence.  Articles  not  necessary  for  the  support  and  subsistence 
of  the  family  of  the  deceased,  or  not  specifically  bequeathed, 
must  be  first  sold;  and  articles  so  bequeathed  must  not  be  sold 
until  the  residue  of  the  personal  estate  has  been  applied  to  the 
payment  of  debts. 

K  1803.  ch.  686. 

«  2718.  [An^d,  1898.]   Ajio«rtaiAlii«ft^  of  de%tik 

The  executor  or  administrator  at  any  time  after  the  granting 
of  his  letters,  may  insert  a  notice  once  in  each  week  for  six 
months  in  such  newspaper  or  newspapers  printed  in  the  county 
as  the  surrogate  directs,  requiring  all  persons  having  claims 
against  the  deceased  to  exhibit  the  same,  with  the  Touchers  there- 
for, to  him,  at  a  place  to  be  specified  in  the  notice,  at  or  before 
a  day  therein  named,  which  must  be  at  least  six  months  from  the 
day  of  the  first  publication  of  the  notice.  The  executor  or  ad- 
ministrator may  require  satisfactory  vouchers  in  support  of  any 
claim  presented  and  the  afiidavrt  of  the  claimant  that  the  claim  is 
justly  due,  that  no  payments  have  been  made  thereon,  and  that 
there  are  no  offsets  against  the  same  to  the  knowledge  of  the 
claimant.  If  the  executor  or  administrator  doubts  the  justice  of 
any  such  daim,  he  may  enter  into  an  agreement  in  writing  with 
the  claimant  to  refer  the  matter  in  controversy  to  one  or  more 
disinterested  persons,  to  be  approved  by  the  surrogate.  On  filing 
such  agreement  and  approval  in  the  office  of  the  clerk  of  the  sn- 
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preme  court  in  the  county  in  which  the  parties  or  either  of  them 
reside,  an  order  shall  be  entered  by  the  clerk  referring  the  matter 
in  controversy  to  the  person  or  persons  so  selected.  On  the  entry 
of  such  order  the  proceeding  shall  become  an  action  in  the  su- 
preme court.  The  same  proceedings  shall  be  had  in  all  respects, 
the  referees  shall  have  the  same  powers,  be  entitled  to  the  same 
compensation,  and  subject  to  the  same  control  as  If  the  reference 
had  been  made  in  an  action  in  which  such  court  might,  by  law, 
direct  a  reference.  In  determining  the  question  of  costs  the  ref- 
eree shall  be  governed  by  sections  eighteen  hundred  and  thirty- 
five  and  eighteen  hundred  and  thirty-six  of  this  act.  Judgment 
may  be  entered  on  the  report  of  the  referee  and  such  judgment 
shall  be  valid  and  effectual  in  all  respects  as  if  the  same  had  been 
rendered  in  a  suit  commenced  by  the  ordinary  process,  and  the 
practice  on  appeal  therefrom  shall  be  the  same  as  in  other  civil 
actions.  If  a  suit  be  brought  on  a  claim  which  \b  not  presented  to 
the  executor  or  administrator  within  six  months  from  the  first 
publication  of  such  notice,  the  executor  or  administrator  shall  not 
be  chargeable  for  any  assets  or  moneys  that  he  may  have  paid  in 
satisfaction  of  any  lawful  claims,  or  of  any  legacies,  or  in  making 
distribution  to  the  next  of  kin  before  such  suit  was  commented. 
L.  1893,  cb.  e86.    See  f  1822. 

i  2718-a.  [Added,  190-1.]    Claim*  as»ln«t  executor  or  ad- 
ministrator. 

Upon  the  petition  of  an  executor  or  administrator,  after  notice 
of  publication  to  creditors  to  present  claims  has  been  completed, 
a  citation  may  be  issued  against  any  claimant  directing  him  to 
present  his  claim  to  the  surrogate  for  determination  at  a  date  not 
less  than  three  months  from  the  service  of  the  citation  upon  him. 
If  he  shall  not  have  conuuenced  an  action  against  the  petitioner 
upon  his  claim  prior  to  the  return  day,  the  claim  shall  be  deemed 
forever  barred  unless  on  the  return  day  he  shall  consent  to  its  de- 
termination by  the  surrogate,  in  which  case  it  shall  be  so  deter- 
mined. The  word  claimant  within  the  meaning  fit  this  section 
shall  be  deemed  to  include  every  person  claiming  to  be  a  creditor 
of  the  estate  or  claiming  a  right  in  or  lien  upon  any  personal 
property  in  the  custody  of  the  petitioner  or  any  claim  against  the 
petitioner  by  reason  of  any  act  of  his  in  the  administration  of  the 
estate,  or  in  his  representative  capacity. 
L.  1004.  cb.  886.     In  effect  Sept.  1.  1904. 


i  2719.  [Am'd,  1893.]    Payment  of  debts. 

Every  executor  and  administrator  must  proceed  with  diligence 
to  pay  the  debts  of  the  deceased  according  to  the  following  order: 

1,  Debts  entitled  to  a  preference  under  the  laws  of  the  United 
States. 
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2.  Taxes  assessed  on  the  property  of  the  deceased  preTions  to 
his  death. 

3.  Judgments  docketed,  and  decrees  entered  against  the  de- 
ceased according  to  the  priority  thereof  respectively. 

4.  All  recognizances,  bonds,  sealed  instruments,  notes,  bills  and 
unliquidated  demands  and  accounts. 

Preference  shall  not  be  giyen  in  the  payment  of  a  debt  oyer 
other  debts  of  the  same  class,  except  those  specified  in  the  third 
class.  A  debt^due  and  payable  shall  not  be  entitled  to  a  prefer- 
ence over  debts  not  due.  The  commencement  of  a  suit  for  the 
recorery  of  a  debt  or  the  obtaining  a  judgment  thereon  against 
the  executor  or  administrator  shall  not  entitle  such  debt  to 
preference  over  others  of  the  same  class.  I>ebts  not  due  may 
be  paid  according  to  the  class  to  which  they  belong,  after 
deducting  a  rebate  of  legal  interest  on  the  sum  paid  for  the 
unexpired  term  of  credit  without  interest.  An  executor  or  ad- 
ministrator shall  not  satisfy  his  own  debt  or  claim  out  of  the 
property  of  the  deceased  until  proved  to  and  allowed  by  the 
surrogate;  and  it  shall  not  have  preference  over  others  of  the 
same  class.  Preference  may  be  given  by  the  surrogate  to  rents 
due  or  accruing  on  leases  held  by  the  testator  or  intestate  at 
the  time  of  his  death,  over  debts  of  the  fourth  class,  if  it 
appear  to  his  satisfaction  that  such  preference  will  benefit  the 
estate  of  the  testator  or  intestate.  The  surrogate  may  authorize 
the  executor  or  administrator  to  compromise  or  compound  a  debt 
or  claim,  on  application,  and  for  good  and  sufficient  cause  shown, 
and  to  sell  at  public  auction  on  such  notice  as  the  surrogate 
prescribes,  any  uncollectible,  stale  or  doubtful  debt  or  claim  be- 
longing to  the  estate;  but  any  party  interested  in  the  final  settle- 
ment of  the  estate  may  nhow  on  such  settlement  that  such  debt 
or  claim  was  fraudulently  or  negligently  compromised  or  com- 
pounded. 
U  1883,  cb.  680. 

i  2720.  rAm'dy  1883.]  ApportioAment  of  rentUf  anaiaitiea 
and  dividends. 

All  rents  reserved  on  any  lease  made  after  June  seventh, 
eighteen  hundred  and  seventy-five,  and  all  annuities,  dividends 
and  other  payments  of  every  description  made  payable  or  becom- 
ing due  at  fixed  periods  under  any  instrument  executed  aftpr 
such  date,  or,  being  a  last  will  and  testament  that  takes  effect 
after  such  date,  shall  be  apportioned  so  that  on  the  death  of  any 
person  interested  in  such  rents,  annuities,  dividends  or  other 
huch  payments,  or  in  the  estate  or  fund  from  or  in  respect  to 
which  the  same  issues  or  is  derived,  or  on  the  determination  by 
any  other  means  of  the  intetent  of  any  such  person,  he,  or  bis 
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execntOFB,  administrators  or  assigns,  shall  be  entitled  to  a  pro- 
portion of  such  rents,  annuities,  dividends  and  other  payments, 
according  to  the  time  which  shall  have  elapsed  from  the  com- 
mencement or  last  period  of  payment  thereof,  as  the  case  may 
be,  including  the  day  of  the  death  of  such  person,  or  of  the 
determination  of  his  or  her  interest,  after  making  allowance  and 
deductions  on  account  of  charges  on  such  rents,  annuities,  divi- 
dends and  other  payments.  Every  such  person  or  his  executors, 
administrators  or  assigns  shall  have  the  same  remedies  at  law 
pnd  in  equity  for  recovering  such  apportioned  parts  of  such 
rents,  annuities,  dividends  and  other  payments,  when  the  entire 
amount  of  which  such  apportioned  form  part,  become  due  and 
payable  and  not  before,  as  he  or  they  would  have  had  for  re- 
covering and  obtaining  such  entire  rents,  annuities,  dividends 
and  other  payment.^,  if  entitled  thereto;  but  the  persons  liable 
to  pay  rents  reserved  by  any  lease  or  demise,  or  the  real  prop- 
erty comprised  therein  shall  not  be  resorted  to  for  such  appor- 
tioned parts,  but  the  entire  rents  of  which  such  apportioned 
parts  from*  parts,  must  be  collected  and  recovered  by  the  person 
or  persons  who,  but  for  this  section,  or  chapter  five  hundred  and 
forty-two  of  the  laws  of  eighteen  hundred  and  seventy-five, 
would  have  been  entitled  to  the  entire  rents;  and  such  portions 
shall  be  recoverable  from  such  person  or  persons  by  the  parties 
entitled  to  the  same  under  this  section.  This  section  shall  not 
apply  to  any  case  in  which  it  shall  be  expressly  stipulated  that 
no  apportionment  be  made,  or  to  any  sums  made  payable  in 
policies  of  insurance  of  any  description. 

L.  1888,  ch.  686. 


S  2721.  [Am'd,  1893.]    Payment  of  leflracles. 

No  legacy  shall  be  paid  by  an  executor  or  administrator  until 
after  the  expiration  of  one  year  from  the  time  of  granting  letters 
testamentary  or  of  administration,  unless  directed  by  the  will  to 
be  sooner  paid.  If  directed  to  be  sooner  paid,  the  executor  or  ad- 
ministrator may  reqiiire  a  bond,  with  two  sufficient  sureties,  con- 
ditioned, that  if  debts  against  the  deceased  duly  appear,  and  there 
are  not  other  assets  sufficient  to  pay  other  legacies,  then  the 
legatees  will  refund  the  legacy  so  paid,  or  such  ratable  portion 
thereof  with  the  other  legatees,  as  may  be  necessary  for  the  pay- 
ment of  such  debts,  and  the  proportional  parts  of  such  other 
legacies,  if  there  be  anjs  and  the  costs  and  charges  incurred  by 
reason  of  the  payment  to  such  legatee,  and  that  if  the  probate  of 
the  will,  under  which  such  legacy  is  paid,  be  revoked,  or  the  will 
declared  void,  that  such  legatee  will  refund  the  whole  of  such 

*  So  In  the  orlgtnml, 
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legacy,  with  interest,  to  the  executor  or  administrator  entitled 
thereto.  After  the  expiration  of  one  year,  the  executors  or  ad- 
ministrators must  discharge  the  specific  legacies  bequeathed  by 
the  will  and  pay  the  general  legacies,  if  there  be  assets.  If  there 
are  not  sufficient  assets,  then  an  abatement  of  the  general  lega* 
cies  must  be  made  in  equal  proportions.  Such  payment  shall  be 
enforced  by  the  surrogate  in  the  same  manner  as  the  return  of 
an  inventory,  and  by  a  suit  on  the  bond  of  such  executor  ot  ad- 
miniatrator  whenever  directed  by  the  surrogate. 
I*  1S83,  ch.  68a.  ^ 
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article:  second. 

Accounting  and  settlement  of  the  eatat^, 

■m.  9739.  Petition  to  compel  payment ;  heartngr ;  decree. 

ynfl.  Decree  for  payment  of  legacy,  etc.,  on  flrlring  iM»arlty. 

3734.  Proceedings  t<»  neglect  to  MC  apart  exempt  pro]»erty ;  proceedinga  upon 

judicial  lettlement. 

3735.  Intermediate  accounting. 

3736.  When  enrrogate  may  require  Judicial  settlement  of  account. 

3737.  Citation ;  order  to  account,  and  proceedings  thereon. 

3738.  Executors,     etc.,     may    petition    for    Judicial     settlement;     citation 

thereupon. 

3739.  Affldarlt  to  account ;  Touchers ;  examination  of  accounting  party. 

3730.  Commissions  of  executor  or  administrator. 

3781.  Determination  of    claim    by    surrogate  :    suspension    of    statute    of 

limitations  in  certain  cases. 
37S3.  Order  of  distribution.  * 

2733.   Adjustment  of  adyancements. 

3731.  Estates  of  married  women. 
378S-3741.  [Repealed,  L.  1898,  ch.  886.] 

3743.  Effect  of  Judicial  settlement  of  aoeonnt. 
3748.  Decree  for  payment  and  distribution. 

3744.  Id. ;  when  specific  property  may  be  deliyered. 

3745.  Id.;  when  money  may  be  retained. 

3746.  Id.;  share  of  infant. 

3747.  Legacy,  etc.,  to  unknown  person  to  be  paid  into  State  treasury. 

3748.  When  legacy,  etc.,  to  be  paid  to  c  Jiuity  treasurer. 


i  2722.  [Am'dy  1893.]  Petition  to  compel  parmentf  h  ear- 
Inn:)  decree. 

In  either  of  the  following  cases  a  petition  may  be  presented  to 
the  surrogate's  court,  praying  for  a  decree  directing  an  executor 
or  administrator  to  pay  the  petitioner's  claim,  and  that  he  be  cited 
to  show  cause  why  such  a  decree  should  not  be  made: 

1.  By  a  creditor,  for  the  payment  of  a  debt,  or  of  its  just  pro- 
portional part,  at  any  time  after  six  months  have  expired  since 
letters  were  granted. 

2.  By  a  person  entitled  to  a  legacy,  or  any  other  pecuniary  pro- 
yision  under  the  will,  or  a  distributive  share,  for  the  payment  or 
satisfaction  thereof,  or  of  it*s  just  proportional  part,  at  any  time 
after  one  year  has  expired  since  letters  were  granted. 

On  the  presentation  of  such  a  petition,  the  surrogate  must  issue 
a  citation  accordingly;  and,  on  the  return  thereof,  he  roust  make 
such  a  decree  in  the  premises  as  justice  requires.    But  in  either  ot 
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the  following  cases  the  decree  must  dismiss  the  petition  without 
prejudice  to  an  action  or  an  accounting,  in  behalf  of  the  peti- 
tioner: 

1.  Where  the  executor  or  administrator  files  a  written  answer, 
duly  verified,  setting  forth  facts  which  show  that  it  is  doubtful 
whether  the  petitioner's  claim  is  valid  and  legal,  and  denying  its 
Talidity  or  legality  absolutely,  or  on  information  and  belief. 

2.  Where  it  is  n^*"  proved,  to  the  satisfaction  of  the  surrogate, 
that  there  is  mon  v  cr  other  personal  property  of  the  estate  ap- 
plicable to  the  payment  or  satisfaction  of  the  petitioner's  claim, 
and  which  may  be  so  applied  without  injuriously  affecting  the 
rights  of  others  ei) titled  to  priority  or  equality  of  payment  op 
satisfaction. 

Old  sccUons  7717  mud  2718  oonfloUdated;  L.  189S,  oh.  686. 


I  2728.  [Am'd,  1893.]  Decree  for  payment  of  levaey,  eto., 
on  irt'vlniv  aeonrlty. 

In  a  case  specified  in  subdivision  second  of  the  last  section,  the 
surrogate  may,  in  his  discretion,  entertain  the  petition  at  any 
time  after  letters  are  granted,  although  a  year  has  not  expired. 
In  such  a  case,  if  it  appears,  on  the  return  of  the  citation,  that 
a  decree  for  payment  may  be  made,  as  prescribed  in  the  last  sec- 
tion; and  that  the  amount  of  money,  and  the  value  of  the  other 
.iroperty,  in  the  hands  of  the  executor  or  administrator,  applicable 
to  the  payment  of  debts,  legacies  and  expenses,  exceed,  by  at 
least  one-third,  the  amount  of  all  known  debts  anl  claims  against 
the  estate,  of  all  legacies  which  are  entitled  to  priority  over  the 
petitioner's  claim,  and  of  all  legacies  or  distributive  shares  of  the 
same  class;  and  that  the  paymtyit  or  satisfaction  of  the  legacy, 
pecuniary  provision,  or  distributive  share,  or  some  part  thereof, 
is  necessary  for  the  support  or  education  of  the  petitioner,  the 
surrogate  may,  in  his  discretion,  make  a  decree,  directing  payment 
or  satisfaction  accordingly,  on  the  filing  of  a  bond,  approved  by 
the  surrogate,  conditioned  as  prescribed  by  law,  with  respect  to  a 
bond  which  an  executor,  or  an  administrator  with  the  will 
annexed,  may  require  from  a  legatee,  on  payment  or  satisfaction 
of  a  legacy,  before  the  expiration  of  one  year  from  the  time  when 
letters  were  issued,  pursuant  to  «  direction  to  that  effect,  con- 
tained in  the  will. 

L.189S,«h.6a6. 


I  Si724.  f  AmM,  189ft.l  ProeeedlttfTs  tor  nenr1e«t  to  set  apart 
exempt  property i  proceedlnHr*  upon  Jndielal  settlement. 

Where  an  executor  or  administrator  has  failed  to  set  apart 
property  for  a  surviving  husband,  wife  or  child,  as  prescribed  by 
law,  the  person  aggrieved  may  present  a  petition  to  the  surro- 
gate's court,  setting  forth  the  failure,  and  praying  for  a  decree, 
requiring  such  executor  or  administrator  to  set  apart  the  property 
accordingly;  or,  if  it  has  been  lost,  injured,  or  disposed  of,  to 
pay  the  value  thereof,  or  the  amount  of  the  injury  thereto;  and 
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that  he  be  cited  to  show  cause  why  such  a  decree  should  not  be 
made.  If  the  surrogate  is  of  the  opiuion  that  sufficient  cause  is 
showu,  he  must  issue  a  citation  accordinglj'.  On  the  return  of 
the  citation^  the  surrogate  must  make  such  a  decree  in  the  prem- 
ises as  justice  requires.  In  a  proper  case  the  decree  may  require 
the  executor  personally  to  pay  the  value  of  the  property,  or  the 
amount  of  the  injui*y  thereto.  The  decree,  made  on  a  judicial 
settlement  of  the  account  of  an  executor  or  administrator,  may 
award  to  a  surviving  husband,  wife,  or  child,  the  same  relief 
which  may  be  awarded,  in  his  or  her  favor,  on  a  petition  pre- 
sented as  prescribed  in  the  last  section. 

L,  1893,  ch.  666. 

i  :e72S.  [Am'd,  18&8.]     Intermediate  aecountlaff. 

An  executor  or  administrator,  at  any  time,  may  voluntarily 
file  in  the  surrogate's  office  an  intermediate  account,  and  the 
vouchers  in  support  of  the  same. 

In  either  of  the  following  cases  the  surrogate  may,  in  his  dis- 
cretion, make  an  order,  requiring  an  executor  or  administrator  to 
render  an  intermediate  account: 

1.  Where  an  application  for  an  order,  permitting  an  execution 
to  issue  on  a  judgment  against  the  executor  or  administrator,  has 
been  made  by  the  judgment  creditor,  as  prescribed  in  section  1826 
of  this  act. 

2.  On  the  return  of  a  citation,  issued  on  the  petition  of  a  judg- 
ment creditor,  praying  for  a  decree,  granting  leave  to  issue  an 
execution  on  n  judgment  rendered  against  the  decedent  in  his  life- 
time, as  prescribed  in  section  1381  of  this  act. 

3.  On  the  return  of  a  citation,  issued  on  the  petition  of  a 
creditor,  or  person  entitled  to  n  legacy,  or  other  pecuniary  p>ro- 
vision,  or  a  distributive  share,  praying  for  a  decree  directing 
payment  thereof,  as  prescribed  in  section  2722  of  this  act. 

4.  Where  eighteen  months  have  elapsed  since  letters  were  is- 
sued and  no  special  proceeding,  on  a  petition  for  a  judicial  settle- 
ment of  the  executor's  or  administrator's  account,  is  pending. 

L.  1893,  Ch.  086. 

I  SCrae.  [Am'd,  1803.]  W^ltca  •vrroivate  may  rea«tre 
Jadlclal  aettlement  of  accoant. 

In  either  of  the  following  cases,  the  surrogate's  court  may, 
from  time  to  time,  compel  a  judicial  settlement  of  the  account  of 
nn  executor  or  administrator. 

1.  Where  one  year  has  expired  since  letters  were  laaued  to  him. 

2.  Where  letters  issued  to  him  have  been  revoked,  or,  for  auy 
other  reason,  his  powers  have  ceased. 

3.  Where  a  decree  for  the  disposition  of  real  property,  or  of  an 
interest  in  real  property,  has  been  made,  as  prescribed  in  title 
fifth  of  this  chapter,  and  the  property,  or  a  part  thereof,  has  been 
disposed  of  by  him,  pursuant  to  the  decree. 

4.  Where  he  has  sold,  or  otherwise  disposed  of  any  of  the  de- 
cedent's real  property,  or  the  rents,  profits,  or  proceeds  thereof, 

714 


c.  16,  t.  4,  a.  4  ACCOtNTtKd.  g  2727 

purtnant  to  a  power  contained  in  the  decedent's  will,  where  one 
year  has  elapsed  since  letters  were  issued  to  him. 

The  Rurrograte's  court  may  compel  a  judicial  settlement  of  the 
account  of  a  temporary  administrator  at  any  time.  It  may  also 
compel  a  judicial  settleujent  of  the  account  of  a  freeholder,  ap- 
i>oiut€M]  to  dispose  of  a  decedent's  real  property,  or  interest  in 
real  property,  as  prescribed  in  title  tifth  of  this  chapter,  in  like 
manner  as  where  the  same  has  been  disixMied  of  by  the  executor 
or  administrator. 

L.  1883,   ch.  680. 

I  2727.  [Am*d,  1893,  1001.]  GitittioBi  order  to  aoeo«Mt  and 
proceediniffs  tihereon. 

A  petition,  praying  for  the  judicial  settlement  of  an  account, 
and  that  the  executor  and  administrator  he  cited  to  show  cause 
why  he  should  not  render  and  settle  his  account,  may  be  pre- 
sented, in  a  case  prescribed  in  the  last  section,  by  a  creditor,  or 
a  person  interested  in  the  estate  or  fund,  in<riuding  a  child  born 
after  the  making  of  a  will;  or  by  any  person  in  behalf  of  an  infant 
so  interested;  or  by  a  surety  in  the  official  bond  of  the  per:iou 
required  to  account,  or  the  legal  representatiye  of  such  a  surety. 
On  the  presentation  of  such  a  petition,  a  citation  must  be  issued 
accordingly;  except  that,  in  a  case  specified  in  subdivision  first  of 
the  last  section,  if  the  petition  is  presented  within  eighteen 
months  after  letters  were  issued  to  the  executor  or  administrator, 
the  surrogate  may  entertain  or  decline  to  entertain  it,  in  his  dis- 
cretion. On  the  return  of  a  citation,  issued  as  prescribed  In 
either  of  the  foregoing  sections  of  this  article,  if  the  executor  or 
administrator  fails  either  to  appear,  or  to  show  good  cause  to  the 
.contrary,  or  to  present  in  a  proper  case,  a  petition  as  prescribed 
in  the  next  section,  an  order  must  be  made,  directing  him  to  ac- 
count within  such  a  time,  and  in  such  a  manner  as  the  surrogate, 
prescribes,  and  to  attend,  from  time  to  time,  before  the  surrogate 
for  that  purpose.  The  executor  or  administrator  is  bound  by 
such  an  order,  without  service  thereof.  If  he  disobeys  it,  the 
anrrogate  may  issue  a  warrant  of  attachment  against  him  and 
his  letters  may  be  revoked,  as  where  a  warrant  of  attachment 
is  issued  to  compel  the  return  of  an  inventory.  If  it  appears 
that  there  is  a  surplus,  distributable  to  creditors  or  persons  inter- 
ested, the  surrogate  may,  at  any  time,  issue  a  supplemental  cita- 
tion, directed  to  the  persons  who  must  be  cited,  on  the  petition 
of  an  executor  or  administrator  for  a  judicial  settlement  of  his 
account,  and  requiring  them  to  attend  the  accounting.  The  pend- 
ency of  a  proceeding  against  an  executor  or  administrator  to 
compel  him  to  account  does  not  preclude  him  from  presenting  a 
petition  as  prescribed  in  the  next  section.  If  such  petition  is 
presented  at  or  before  the  return  of  a  citation  in  and  as  pre- 
scribed in  either  of  the  foregoing  sections  of  this  title,  the  cita- 
tion issued  thereon  need  not  be  directed  to  petitfoner  in  the  special 
proceeding  pending  against  the  executor  or  administrator,  and 
the  two  proceedings  must  be  consolidated.  The  surrogate  may, 
Id  his  discretion,  and  on  such  terms  as  may  be  just,  direct  the 
consolidation  of  any  two  or  more  of  such  proceedings  pending 
before  him,  and  such  consolidation  does  not  affect  any  power  of 
the  surrogate  which  might  be  exercised  in  either  proceeding. 

U  UM,  di.  666;  L.  1901,  cb.  406.    In  effect  Sept.  1,  1901. 
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i  2728.  [Am>d,  1805.]  BxecHtoM,  etc,  may  vetttiOM  f«v 
Judicial  settlement  I  citatioA  thereupon. 

In  either  of  the  following  cases  an  executor  or  administrator 
may  present  to  the  surrogate's  court  his  account  and  a  written 
petition,  duly  verified,  praying  that  his  account  may  be  judicially 
settled;  and  that  the  sureties  in  his  official  bond  or  the  legal 
representatives  of  such  surety  and  all  creditors  or  persons  claim- 
ing to  be  creditors  of  the  decedent,  except  such,  as  by  vouchers 
annexed  to  the  account  filed,  appear  to  have  been  paid,  and  the 
decedent's  husband  or  wife,  next  of  kin  and  legatees,  if  any;  or, 
if  either  of  those  persons  has  died,  his  executor  or  administrator, 
if  any.  may  be  cited  to  attend  the  settlement: 

1.  Where  one  year  has  elapsed  since  letters  wore  issued  to 
such  executor  or  administrator. 

2.  Where  notice  requiring  all  persons  having  claims  against  the 
deceased  to  exhibit  the  same  with  the  vouchers  thereof  to  such 
executor  or  administrator  has  been  duly  published  according  to 
law.  If  one  of  two  or  more  co-executors  or  co-administrators  pre- 
sents his  account  and  a  petition  for  a  judicial  settlement  of  his 
separate  account,  it  must  prny  that  his  co-executors  or  co-ad- 
mmistrators  may  nlso  be  cited.  U»>on  the  presentation  of  ac- 
count and  a  petition,  ns  {)reKcribed  ib  this  section,  the  surrogate 
must  issue  a  citation  accordingly.  On  the  return  of  a  citation, 
issued  as  prescribed  in  this  section,  the  surrogate  must  take  the 
account,  and  henr  the  allegations  and  proofs  of  the  parties,  re- 
specting the  same.  Any  party  may  contest  the  account,  with 
respect  to  a  matter  affecting  his  interest  in  the  settlement  and 
distribution  of  the  estate.  And  any  party  may  contest  an  inter- 
mediate account  rendered  under  section  twenty-seven  hundred 
and  twenty-five  of  this  act  in  case  the  same  shall  not  be  con- 
solidated pursuant  to  section  twenty-seven  hundred  and  twenty- 
seven  of  this  act.  A  creditor,  or  a  person  interesttnl  in  the  estate, 
although  not  cited,  is  entitled  to  appear  on  tlie  hearing,  and  thus 
make  himself  a  party  to  the  proceotling.  When  letters  issued  to 
an  executor  or  administrator  have  been  revoked,  he  may  pre- 
sent to  the  surrogate's  court  a  written  petition,  duly  verineil, 
praying  that  his  account  be  judicially  settled,  and  tliat  his  suc- 
cessor, if  a  successor  has  been  appointed,  and  the  other  persons 
specified  in  tills  section  be  cited  to  attend  the  settlement. 

L.  1806,  ch.  426. 

I  272V.  LAm'd,  1N08,  1901.]  AHldavit  to  accoantf  voaclft. 
•rs;  exantinntlon  of  accoantiniv  party. 

To  each  account,  filed  with  the  surrogate,  as  prescribed  in  this 
article,  must  be  appended  the  affidavit  of  the  accounting  party, 
to  the  effect  that  the  account  contains,  according  to  the  beFt  of 
his  knowle<lge  and  belief,  a  full  and  true  statement  of  all  his 
receipts  and  dibbursonients  on  account  of  the  estate  of  the  <\r- 
codent;  and  of  all  money  and  othor  proi)erty  belonging  to  tie 
(.state,  which  have  come  to  liis  hnnds,  or  which  have  been  re- 
ceived by  any  other  person,  by  his  ordcM*  or  authority,  for  his 
use;  and'  that  he  does  not  know  of  any  error  or  omission  in 
the  account,  to  the  prejudice  of  any  creditor  of,  or  oersim  in- 
terested in,  the  estate  of  the  decedent.  On  an  accounting  by  an 
executor  or  administrator,  the  accounting  party  must  produce 
and  file  a  voucher  for  every  payment,  except  in  one  of  the  fol- 
lowing cases:  71^ 
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1.  He  may  be  allowed,  without  a  Toacher»  any  proper  item  of 
expenditure,  not  exceeding  twenty  dollare,  if  it  is  supported  by 
his  own  uncontradicted  oath,  stating  positiyely  the  fact  of  pay- 
ment, and  specifying  when  and  to  whom  the  payment  was  made; 
but  all  the  items  so  allowed  against  an  estate,  on  all  the  ac- 
countings of  all  the  executors  or  administrators,  shall  not  exceed 
five  hundred  dollars. 

2.  If  he  proves,  by  his  own  oath  or  another's  testimony,  that 
he  did  not  take  a  Toucher  when  he  made  the  payment;  or  that 
the  Toucher  then  taken  by  him  has  been  lost  or  destroyed;  he 
may  be  allowed  any  item,  the  payment  of  which  he  satisfactorily 
proTes  by  the  testimony  of  the  i>er8on  to  whom  he  made  it;  or, 
if  that  person  is  dead,  or  cannot,  after  diligent  search,  be  found, 
by  any  competent  OTidence,  other  than  his  own  oath,  or  that 
of  his  wife.  But  an  allowance  cannot  be  made,  as  specified  in 
this  section,  unless  the  surrogate  is  satisfied  that  the  charge  is 
correct  and  just.  The  surrogate  may,  at  any  time,  make  an 
order  requiring  the  accounting  party  to  make  and  file  his  account; 
or  to  attend  and  be  examined  under  oath,  touching  his  receipts 
and  disbursements;  or  touching  any  other  matter  relating  to  nis 
administration  of  the  estate,  or  any  act  done  by  him  under  color 
of  his  letters,  or  after  the  decedent's  death,  and  before  the  let- 
ters were  issued;  or  touching  any  personal  property,  owned  or 
held  by  the  decedent,  at  the  time  of  his  death.  No  profit  shall 
be  made  by  an  executor  or  administrator  by  the  increase,  nor 
shall  he  sustain  any  loss  by  the  decrease,  without  his  fault,  of 
any  part  of  the  estate;  but  he  shall  account  for  such  increase, 
and  be  allowed  for  such  decrease  on  the  settlement  of  hfs  ac* 
counts.  On  the  judicial  settlement  of  the  account  of  an  exec- 
utor or  administrator,  the  surrogate  may  allow  the  accounting 
party,  for  property  of  the  decedent,  perished  or  lost  without  the 
fault  of  the  accounting  party. 

L.  1808,  ch.  686. 

3.  [Added,  1801.]  Every  executor  or  administrator  shall 
pay,  out  of  the  first  moneys  received,  the  reasonable  funeral  ex- 
penses  of  decedent,  and  the  same  shall  be  preferred  to  all  debts 
and  claims  against  the  deceased.  If  the  same  be  not  paid  within 
sixty  days  after  the  grant  of  letters  testamentary  or  of  admin- 
istration,  the  person  hsTing  a  claim  for  such  funeral  expenses 
may  present  to  the  surrogate*8  court  a  duly  Terified  petition  pray- 
ing that  the  executor  or  administrator  may  be  cited  to  show  caui^e 
why  he  should  not  be  required  to  make  such  payment  and  a  cita- 
tion shall  be  issued  accordingly.  If  upon  the  return  of  such  cita- 
tion it  shall  appear  that  the  executor  or  administrator  has  received 
moneys  belonging  to  the  estate  which  are  applicable  to  the  pay- 
ment of  the  claims  for  funeral  expenses,  the  surrogate  shall,  unless 
the  TsMdity  of  tne  claim  and  the  reasonableness  of  its  amount  are 
admitted  by  such  executor  or  administrator,  take  proof  as  to  such 
facts,  and  if  satisfied  that  such  claim  is  valid  shall  fix  and  deter- 
mine the  amount  due  thereon  and  shall  make  an  order  directing 
the  payment  within  ten  days  after  the  service  of  such  order  with 
notice  of  entry  thereof,  upon  such  executor  or  administrator  of 
such  claim  or  such  proportion  thereof  as  the  money  in  the  hands 
of  the  executor  or  administrator  applicable  thereto^  may  be  suffi- 
cient to  satisfy.    If  it  shall  appear  that  no  money  has  come  Into 
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ih»  hands  of  the  executor  or  administrator  the  proceedinir  shall 
be  dismissed  without  costs  and  without  prejudice  to  a  further 
application  or  applications  showing  that  since  such  dismissal  the 
executor  or  administrator  has  received  money  belonging  to  the 
estate.  Such  application  shall  be  made  upon  a  duly  verified  peti- 
tion stating  the  facts  upon  which  the  belief  of  the  petitioner  that 
there  are  moneys  in  the  hands  of  such  executor  or  administrator 
applicable  to  the  payment  of  his  claim,  is  based.  Upon  such 
further  application  the  issuance  of  the  citation  shall  be  in  the 
discretion  of  the  surrogate  and  no  such  application  shall  be  made 
less  than  three  months  after  the  granting  or  denial  of  any  pre- 
vious application.  If  upon  any  accounting  it  shall  appear  that 
an  executor  or  administrator  has  failed  to  pay  a  claim  for  funeral 
expenses,  the  amount  of  which  has  been  fixed  and  determined  by 
the  surrogate  as  above  set  forth  or  upon  such  accounting  he  shall 
not  be  allowed  for  the  payment  of  any  debt  or  claim  against  the 
decedent  until  said  claim  has  been  discharged  in  full;  but  such 
claim  shall  not  be  paid  before  expenses  of  administration  are  paid. 
Sabd.  8  added  by  L.  1001.  eta.  298.    In  effect  Sept.  1,  1001. 

J  2730.   [Am'd,    189S,   190S.]   Cmnunissiona  of  «xeeii<or   or 
mlnliitrator* 

On  the  settlement  of  the  acdount  of  an  executor  or  adminis- 
trator, the  surrogate  must  allow  to  him  fot  his  services,  and  if 
there  be  more  than  one,  apportion  among  them  according  to  the 
services  rendered  by  them  respectively,  over  and  above  bis  or 
their  expenses:  For  receiving  and  paying  out  all  sums  of  money 
not  exceeding  one  thousand  dollars,  at  the  rate  of  five  per 
centum.  For  receiving  and  paying  out  any  additional  sums  not 
amounting  to  more  than  ten  thousand  dollars,  at  the  rate  of 
two  and  one-half  per  centum.  For  all  sums  above  eleven  thou- 
sand dollars,  at  the  rate  of  one  per  centum.  In  all  cases  such 
allowance  must  be  made  for  their  necessary  expenses  actually 
paid  by  them  as  appears  just  and  reasonable.  If  the  gross  value 
of  the*  persons!  property  of  the  decedent  amounts  to  one  hun- 
dred thousand  dollars  or  more  each  executor  or  administrator 
is  entitled  to  the  full  compensation  on  iirincipal  and  income  al- 
lowed herein  to  a  sole  executor  or  administrator,  unless  there 
are  more  than  three,  in  which  case  the  compensation  to  which 
three  would  be  entitled  must  be  apportioned  among  them  accord- 
ing to  the  services  rendered  by  them,  respectively,  and  a  like  ap- 
portionment shall  be  made  in  all  cases  where  there  shall  be  more 
than  one  executor  or  administrator.  Where  the  will  provides  a 
specific  compensation  to  an  executor  or  administrator  he  is  not 
entitled  to  any  allowance  for  his  services,  unless  by  a  written 
instrument  filed  with  the  surrogate,  he  renounces  the  specific  com- 
pensation. Where  successive  or  different  letters  are  issued  to  the 
same  person  on  the  estate  of  the  same  decedent  including  a  case 
where  letters  testamentary,  or  letters  of  general  administration, 
are  issued  to  n  person  who  has  been  previouslv  appointed  a  tem- 
porary administrator,  he  is  entitled  to  compensation  in  one 
capacity  only,  at  his  election,  except  that  where  he  has  received 
compensation  in  one  capacity  he  is  entitled  to  the  excess,  if  any, 
of  the  compensation  allowed  by  law.  above  the  sum  which  he  has 
already  roroivod  in  the  other  capacity. 

L.  1805,  ch.  &06:  L.  1005,  ch.  328.     Tn  effect  April  26^  lOOfll 
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{  2731.  [Aitt*dy  189IS.1  Determination  of  claim  "by  snrrOi* 
gpnte;  nnspenailon  of  statute  of  limitation*  In  certain 
canes. 

On  the  jndicial  settloment  of  the  account  of  an  executor  or 
administrator,  he  may  prove  any  debt  owing  to  him  by  the  de- 
cedent. Where  a  contest  arises  between  the  aecoantsng  party 
and  any  of  the  other  parties  respecting  property  alleged  to  be- 
long  to"  the  estate,  but  to  which  the  accounting  party  lays  claim 
either  individually  or  as  the  representative  of  the  estate,  or  re- 
specting a  debt,  alleged  to  be  due  by  the  accounting  party  to  the 
decedent,  or  by  the  decedent  to  the  accounting  party,  the  contest 
must,  except  where  the  claim  is  made  in  a  representative 
capacity,  in  which  case  it  may,  be  tried  and  determined  in  the 
same  manner  as  any  other  issue  arising  in  the  surrogate's  court. 

From  the  death  of  the  decedent  until  the  first  judicial  settle- 
ment of  the  accounts  of  the  executor  or  administrator,  the  run- 
ning of  the  statute  of  limitations,  against  a  debt  due  from  the 
decedent  to  the  accounting  party,  or  any  other  cause  of  action  in 
fa%'or  of  the  latter  against  the  decedent,  is  suspended,  unless  the 
accounting  party  was  appointed  on  the  revocation  of  former  let* 
ters  issued  ta  another  person,  in  which  case  the  runninjg  of  the 
statute  is  so  suspended,  from  the  grant  of  letters  to  him,  until 
the  first  judicial  settlement  of  his  account.  After  the  first  judl^ 
elal  settlement  of  the  account  of  an  executor  or  administrator, 
the  statute  of  limitations  begins  again  to  run  against  a  debt  due 
to  him  from  the  decedent,  or  any  other  cause  of  action  in  hia 
favor  against  the  decedent. 

L.   1895,  ch.  595. 

f  2TS2.  [Repealed  by  U  1909,  ch.  18.  See  Consolidated  Laws, 
tit  Decedent  Estate  Law,  §  98.] 

i  2733*   [Am'd,  1898,  1900.]    Adjustment  of  advancements. 

Where  there  is  a  surplus  of  personal  property  to  be  distributed, 
and  the  advancement,  as  provided  in  section  ninety-nine  of  the 
decedent  estate  law,  consisted  of  personal  property,  or  where  a 
deficiency  in  the  adjustment  of  an  advancement  of  real  property 
is  chargeable  on  personal  property,  the  decree  for  distribution,  in 
the  surrogate's  conrt,  must  adjust  all  the  advancements  which 
have  not  been  previously  adjusted  by  the  judgment  of  a  court  of 
competent  jurisdiction.  For  that  purpose,  ii  any  person  to  be 
aflFected  by  the  decree,  is  not  a  party  to  the  proceeding,  the  sur- 
rogate must  cause  him  to  be  brought  in  by  a  supplemental 
citation. 

L.  1893,  ch.  686.  Ara«id««d  by  L.  1909,  ch.  65.  AIbo  partly  repealed  by 
L.  1900.  ch.  18.  8t»«  ConmlidatM  LawH,  tit,"  Decedent  Bstate  Law,  f  90. 
8ee  note  77  of  notes  of  Board  of  SUtutory  Consolidation  at  end  of  code. 

I  2784.  [Repealed  by  L.  1909,  ch.  18.  See  Consolidated  Laws, 
tit.  Decedent  Estate  Law,  §  100.] 

fi  2735-2741.     [Repealed,  L.  1893,  ch.  686.] 

I  2742.  Effect  of  Judicial  settlement  of  account. 

A  judicial  settlement  of  the  account  ol  an  executor  or  admln« 
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Istrator,  either  by  the  decree  of  the  surrosrate'B  court,  or  upon  an 
appeal  therefrom,  is  conclnsiye  evidence,  against  all  the  parties 
who  were  duly  cited  or  appeared,  and  all  persons  deriving  title 
from  any  of  them  at  any  time,  of  the  following  facts  and  no 
others: 

1.  That  the  items  allowed  to  the  accounting  party,  for  money 
paid  to  creditors,  legatees,  and  next  of  kin,  for  necessary  ex- 
penses, and  for  his  services,  are  correct. 

2.  That  the  accounting  party  has  been  charged  with  all  the 
interest  for  money  received  by  him,  and  embraced  in  the  account, 
for  which  he  was  legally  accountable. 

3.  That  the  money  charged  to  the  accounting  party,  as  col* 
lected,  is  all  that  was  collectible,  at  the  time  of  the  settlement, 
on  the  debts  stated  in  the  account. 

4.  That  the  allowances  made  to  the  accounting  party,  for  the 
decrease,  and  the  charges  against  him  for  the  increase,  in  the 
value  of  property,  were  correctly  made. 

I  2748.  [Am'd,  1896,  1S»H,  1906.1  Decree  for  payment  and 
dlBtribntlon. 

Where  an  account  is  judicially  settled,  as  prescribed  in  this 
article,  and  any  part  of  the  estate  remains  and  is  ready  to  be 
distributed  to  the  creditors,  legatees,  next  of  kin,  husband,  or 
wife  of  the  decedent,  or  their  assigns,  the  decree  must  direct  the 
payment  and  distribution  thereof  to  the  persons  so  entitled,  ac- 
cording to  their  respective  rights.  In  case  of  whole  or  partial 
intestacy  the  decree  must  direct  immediate  payment  and  distribu- 
tion to  creditors,  next  of  kin,  husband  or  wife  of  the  decedent* 
or  their  assigns,  where  the  executor  or  administrator  has  peti- 
tioned Voluntarily  for  judicial  settlement  of  his  account  as,  and 
in  the  case  provided  in  subdivision  two  of  section  twenty-seven 
hundred  and  twenty-eight  of  this  article;  but  such  decree  shall 
not  direct  the  payment  of  any  legacy  prior  to  the  expiration  of 
one  year  after  the  granting  of  letters  upon  such  estate,  unless  the 
will  otherwise  directs.  If  any  person,  who  la  a  necessary  party  for 
that  purpose,  has  not  been  cited  or  has  not  appeared,  a  supplemental 
citation  must  be  issued,  as  prescribed  in  section  twenty -seven  hundred 
and  twenty-seveu  of  tnis  act.  Where  the  validity  of  the  debt,  claim 
or  distributive  share  ia  admitted  or  has  been  established  upon  the  ac- 
counting or  other  proceeding  in  the  surrogate's  court  or  other  court  of 
competent  jurisdiction,  the  decree  must  determine  to  whom  it  is  pay- 
able, the  sum  to  be  paid  by  reason  tnereot  and  all  otber  questions 
concerning  the  same.  With  respect  to  the  mattei*8  enumerated 
in  this  section  the  decree  is  conclnsive  as  a  judgment  upon  each 
party  to  the  special  proceeding  wlio  was  duly  citM  or  api)cared, 
and  upon  every  per.son  deriving  title  from  Huoh  party. 
U  MM.  ch.  605:  U   1808.  ch.  605:  L.   19(i6,  eb.  515.     In  9l£pct  Sept.  1.  ig(K 

f  »744,  Id. I  when  ■peciflc  property  mar  be  delivered. 

In  either  of  tho  following  cases,  the  dei-ree  may  direct  the  de- 
livery of  an  unsold  chattel,  or  the  assignment  of  an  uncollected 
demand,  or  any  other  personal  property,  to  a  party  or  parties, 
entitled  to  payment  or  distribution,  in  lieu  of  the  mouey  value  of 
the  property: 

1.  Where  all  the  parties  interested,  who  have  appeared,  mani- 
fest their  consent  thereto  by  a  writing  filed  in  the  surrogate's 
office. 

2.  Where  it  appears  that  a  sale  thereof,  for  the  purpose  of  pay- 
ment or  distribution,  would  cause  a  loss  to  the  parties  entitled 
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The  Talue  must  be  ascertained,  if  the  consent  does  not  fix  It, 
by  an  appraisement  under  oath,  made  by  one  or  more  persons 
appointed  by  the  surrogate  for  the  purpose. 
2  R.  S.  85,  i  72  (2  Sdm.  99),  am'd;  L.  1870,  eb.  80. 

I  2T46.  Id.)  frlien  moner  may  be  retalmed. 

Where  an  admitted  debt  of  the  decedent  is  not  yet  due,  and 
the  creditor  will  not  accept  present  payment,  with  a  rebate  of 
interest;  or  where  an  action  is  pending  between  the  executor  or 
administrator  and  a  person  claiming  to  be  a  creditor  of  the  de* 
cedent;  the  decree  must  direct  that  a  sum,  sufficient  to  satisfy 
the  claim,  or  the  proportion  to  which  it  is  entitled,  together  with 
the  probable  amount  of  the  interest  and  costs,  be  retained  in 
the  hands  of  the  accounting  party;  or  be  deposited  in  a  safe  bank, 
or  trust  company,  subject  to  the  surrogate's  order;  or  be  paid 
into  the  surrogate's  court,  for  the  purpose  of  being  applied  to  the 
payment  of  the  claim,  when  it  is  due,  recovered  or  settled;  and 
that  so  much  thereof,  as  is  not  needed,  for  that  purpose,  be  after^ 
wards  distributed  according  to  law. 
a  R.  8.  96,  f  74  (2  Bdm.  99). 

S  2746.    [Am'd»  1886,  1900,  1909.1     Id.|  share  of  infant. 

When  a  legacy  or  distributive  share  is  payable  to  an  infant, 
the  decree  may,  in  the  discretion  of  the  surrogate's  court,  direct 
it,  or  so  much  of  it  as  may  be  necessary,  to  be  paid  to  his  gen- 
eral guardian,  to  be  applied  to  his  support  and  education;  or 
when  it  does  not  exceed  fifty  dollars,  the  decree  may  order  it  to 
be  paid  to  his  father,  and  if  his  father  be  dead,  then  to  his 
mother,  for  the  use  and  benefit  of  such  infant.  Said  court  may, 
in  its  discretion,  by  its  decree,  direct  any  legacy  or  distributive 
share,  or  part  of  a  legacy  or  distributive  share,  not  paid  or  ap- 
plied as  aforesaid,  which  is  payable  to  an  infant,  to  be  paid  to 
the  general  guardian  of  such  infant,  upon  his  executing  and  de- 
positing with  the  surrogate  in  his  office,  a  bond  running  to  such 
infant,  with  two  or  more  sufficient  sureties,  duly  acknowledged 
and  approved  by  the  surrogate,  in  double  the  amount  of  such 
legacy  or  distributive  share,  conditioned  that  such  general 
guardian  shall  faithfally  apply  such  legacy  or  distributive  share, 
and  render  a  true  and  just  account  of  the  application  thereof,  in 
all  respects,  to  any  court  having  cognizance  thereof,  when  there- 
unto required,  the  sureties  in  which  bond  shall  justify  as  re- 
quired in  this  act,  unless  the  surrogate  shall  determine  that  the 
general  bond  given  bv  the  guardian  is  ample  and  of  sufficient 
amount  to  cover  such  legacy  or  distributive  share.  The  said 
court  may,  in  its  discretion,  from  time  to  time,  authorize  or 
direct  such  general  guardian  to  expend  such  part  of  such 
legacy  or  distributive  share,  in  the  support,  maintenance  and 
education  of ^  such  infant  as  it  deems  necessary.  On  such 
infant's  coming  twenty-one  years  of  age,  he  shall  be  en- 
titled to  receive,  and  his  general  guardian  shall  pay  or  de- 
liver to  him,  under  the  direction  of  the  surrogate's  court,  the 
■ecunties  so  taken,  and  the  interest  or  other  moneys  that  may 
5«J^  been  nald  to  or  received  bv  such  general  guardian,  after 
••ducting  therefrom  such  amounts  as  have  been  paid  or  ex- 
pended in  pursuance  of  the  orders  and  decrees  of  said  court,  lo 
ttAa«  a<  afor^fiid  and  the  fegal  commissions  of  ludi  guardian; 
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and  the  said  general  puardian  shall  be  liable  to  account  in  and 
under  the  direction  of  the  surrogate's  court,  to  his  ward,  for  the 
same;  in  case  of  the  death  of  said  infant,  before  cominp  of  aj?e, 
the  said  securities  and  moneys,  after  making  the  deductions 
aforesaid,  shall  go  to  his  executors  or  administrators,  to  be  ap- 
plied and  distributed  according  to  law,  and  the  general  guardian 
shall  in  like  manner  be  liable  to  account  to  such  administrator  or 
executor.  If  there  be  no  general  guardian,  or  if  the  surrogati^'s 
court  do  not  order  or  decree  the  payment  or  disposition  of  the 
legacy  or  distributive  share  in  some  of  the  ways  above  described, 
then  the  legacy  or  distributive  share,  or  part  of  the  same  not 
disposed  of  as  aforesaid,  whether  the  same  consists  of  money  or 
securities,  shall,  by  the  order  or  decree  of  the  surrogate's  court, 
be  paid  and  delivered  to  and  deposited  in  said  court,  by  paying 
and  delivering  the  same  to  and  depositing  it  with  the  county 
treasurer  of  the  county,  to  be  held,  managed,  invested,  collected, 
reinvested  and  disposed  of  l»y  him,  as  prescribed  and  required  by 
section  twenty-five  hundred  and  thirty -seven  of  this  act.  Tbe 
regulations  contained  in  the  general  rules  of  practice,  as  speci- 
fied in  subdivision  eight  of  section  four  of  the  state  finance  law. 
and  the  provisions  of  title  three  of  chapter  eight  of  this  act  apply 
to  money,  legacies  and  distributive  shares  paid  to  and  securities 
deposited  with  the  county  treasurer,  as  prescribed  in  this  section; 
except  that  the  surrogate's  court  exercises  with  respect  thereto, 
or  with  respect  to  a  securitj^  in  which  any  of  the  money  has 
been  invested,  or  upon  which  it  has  been  loaned,  the  power  and 
authority  conferred  upon  the  supreme  court  by  section  seven  hun- 
dred and  forty-seven  of  this  act. 

2  R.  S.  96.  I  80.  am'd;  L.  1S86,  ch.  358;  L.  1900,  ch.  .554.  Am'd  by 
L.  ;000.  ch.  65,  I  3.  See  note  78  of  notes  of  Board  of  Statutory  Ck>D»oli- 
datloQ  at  end  of  code. 

8  2747.  Learacy,  ete.,  to  unkno^vrn  person  to  be  paid  Into 
State  treasary. 

Where  the  person  entitled  to  a  legacy  or  distributive  share  i.s 
unknown,  the  decree  must  direct  the  executor  or  administrator 
to  pay  the  amount  thereof  into  the  treasury  of  the  State,  for  the 
benefit  of  the  person  or  persons  who  may  thereafter  appear  to  be 
entitled  thereto.  The  surrogate,  or  the  supreme  court,  upon  the 
petition  of  a  person  claiming  to  be  so  entitled,  and  upon  at  least 
fourteen  days'  notice  to  the  attorney-general,  accomi)anied  with 
a  c()[)y  of  the  petition,  may  by  a  reference,  or  by  directing  the 
trial  (/f  an  issue  by  a  jury,  or  otherwise,  ascertain  the  rights  of 
the  persons  interested,  and  grant  an  order  directing  the  payment 
of  any  money,  which  appears  to  be  due  to  the  claimant,  but  with- 
out interest,  and  deducting  all  expenses  incurred  by  the  State 
with  respect  to  the  decedent's  estate.  The  comptroller,  ui>on  the 
production  of  a  certified  copy  of  the  order,  must  draw  his  war- 
rant upon  the  treasury,  for  the  amount  therein  directed  to  be 
paid;  which  must  be  paid  by  the  State  treasurer,  to  the  person 
entitled  thereto. 

Id..   }  81,   am'd;  L.   1877,  ch.  456. 

f  2748.  When  levacy^  etc.,  to  be  paid  to  county  treas* 
nrer. 

The  decree  must  also  direct  the  executor  or  administrator  to 
pay  to  the  county  treasurer  a  legacy  or  distributive  share,  which 

722 


c.  18,  t.  4,  a.  2  ACCOU>rnXG.  §  2748 

is  not  paid  to  the  person  tnititled  thereto,  at  the  expiration  of 
two  years  from  the  time  when  the  decree  Ih  made,  or  when  the 
losracj'  or  distributive  share  is  payable  by  the  terms  of  the  decree. 
The  money,  so  paid  to  the  county  treasurer,  can  be  paid  out  by 
him  only  by  the  special  direction  of  the  surroj^ate:  or  pursuant 
to  the  judgment  of  a  concirt  of  competent  jorisdictiou. 
IcU»  part  of  I  81. 
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TTTLB  V. 

Disposition  of  the  decedent's  real  property,  for  the  payment 
of  debts  and  funeral  expenses.  Distribution  of  the  pro- 
ceeds. 

Sec.   2749.  What  property  subject  to  thte  tiUe. 

2750.  Petition;  when  and  by  whom  presented. 

2751.  Creditor's  time  to  apply  extended  In  certain  cases. 

2762.  Contents  of  petition. 

2763.  Proceedings  where  some  of  the  facts  are  unknown. 

2764.  Citation  thereupon. 
2756.  HoarlnjT. 

2766.  Proof  of  debt  upon  which  judgment,  etc.,  has  been  rendereiL 

2767.  The  last  section  qualified. 
2758.  Decree  to  recite  debts  and  Hens. 
2760.  What  proof  necessary  for  a  decree. 

2760.  Decree  to  mortgage  or  lease. 

2761.  Decree  to  sell. 
2702.  Repealed. 

2763.  Decree  to  sell;  order  in  which  different  parcels  are  to  be  wdd. 

2764.  Id.;  where  undlrided  interest  or  precedent  estate  is  created  by  the 

will,  etc. 
2766.  Form  of  decree. 
2766-70.  Repealed. 
2771.  What  credit  aflowed  on  sale. 
2772-78.  Repealed. 
2774.  Who  not  to  purchase. 
2776-76.  Repealed. 
2777.  When  conveyance  not  to  affect  purchaser  or  mortgagee  from  heir. 

etc. 
2778-«l.  Repealed. 

2782.  Contract  for  lands;  effect  of  conreyance  of  decedent's  interest. 

2783.  Id.;  effect  of  conyeyance  of  part. 

2784.  Repealed. 

2786.  Purchaser's  title  not  affected  by  certain  irregulariUes,  etc.;  pre- 
sumption where  records  have  been  removed. 

2786-97.  Repealed. 

2788.  Surplus  money  on  foreclosure  and  other  sales;  when  paid  to  sono- 
gate. 

2799.  Id.;  how  distributed. 

2800.  Right  of  dower  to  be  considered  In  sale. 
JSOl.  Restitution   for   assets    subsequently    discovered. 

2801-a.  Conveyance  of  real  estate  by  executor  or  administrator  to  holder 
of  contract  of  sale   made  by  decedent. 

§  2740.   [Am'dy  1894.]     "What  property  mibject  to  tttim  title. 

Real  property,  of  which  a  decedent  died  seized,  and  the  interest 
of  a  decedent  in  real  property,  held  by  him  under  a  contract  for 
the  purchase  thereof,  made  either  with  him,  or  with  a  person 
from  whom  he  deriyed  his  interest,  may  be  disposed  of,  for 
the  payment  of  his  debts  and  funeral  expenses,  or  for  the  pay- 
ment of  judjrment  liens  existing  thereon  at  his  death,  as  pro- 
scribed in  this  title;  except  whore  it  is  devised,  expressly  chargcsl 
with  the  payment  of  debts  or  funeral  expenses,  or  is  exempte<i 
from  levy  and  sale  by  virtue  of  an  execution,  as  prescribed  in  title 
second  of  chapter  thirteen  of  this  act.  The  expression  "  funeral 
expenses,"  as  used  in  this  title,  includes  a  reasonable  charge  for 
a  suitable  headstone. 

L.  1894,  ch.  736. 
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I  27S0.  rAin*d,  1894,  1909.]  Petition,  Triten  and  by  ^hom 
preaiented. 

At  any  time  within  three  years  after  letters  were  first  duly 
irrnnted  within  the  state,  upon  the  estate  of  a  decedent,  an  exec- 
utor or  administrator,  whether  sole  or  joined  in  the  letters  with 
another  other  than  a  temporary  administrator,  or  a  person  hold- 
ing a  jud;2:ment  lien  uuon  decedent's  real  property  at  the  time 
of  his  death,  or  any  other  creditor  of  the  decedent,  other  than  a 
creditor  by  a  mortgage,  which  is  a  lieu  upon  the  decedent's  real 
property,  or  any  person  having  a  claim  for  the  funeral  expenses 
of  the  decedent,  may  present  to  the  surrogate's  court,  from  which 
letters  were  issued,  a  written  petition,  duly  verified,  praying  for 
a  decree  directing  the  disposition  of  the  decedent's  real  property, 
or  interest  in  real  property,  specified  in  the  last  section,  or  so 
much  thereof  as  is  necessary  for  the  payment  of  his  debts  or 
funeral  expenses,  or,  if  so  decreed  as  hereinafter  provided,  for  the 
payment  of  any  judgment  liens  existing  upon  such  land,  or  some 
portion  thereof,  at  decedent's  death,  by  a  mortgage,  lease  or 
sale  at  public  or  private  sale  thereof;  and  that  the  parties  named 
in  the  petition  and  all  other  necessary  parties,  as  prescribed  in 
the  subsequent  sections  of  this  title,  may  be  cited  to  show  cause 
why  such  a  decree  should  not  be  made. 

Am'd  by  L.  1894,  ch.  735;  L.  1909,  tk,  188.  In  effect  Sept.  1,  1909. 
8ee  I  1844.  mibd.  1.  .        _    , 

'V  '^ 

g  27B1.  [Am'd,  1887.]  Credltov'a  time  to  apply  extended 
in  certain  cases. 

The  time,  during  which  an  action  la  pending  in  a  court  of 
record,  between  a  creditor  and  an  executor  or  administrator  of 
the  estate,  is  not  a  part  of  the  time  limited  in  the  last  section,  for 
presenting  a  petition,  founded  upon  a  debt,  which  was  in  contro- 
versy in  the  action;  if  the  creditor  has,  before  the  expiration  of 
the  time  so  limited,  filed  i*i  the  clerk's  office  of  the  county  where 
the  real  i)roperty  is  situated,  a  notice  of  the  pendency  of  the  ac- 
tion; specifymg  the  names  of  the  parties,  the  object  of  the  action, 
and,  if  the  creditor's  debt  is  maae  the  foundation  of  a  counter- 
claim, the  nature  of  the  counterclaim;  containing  a  description  of 
the  property  in  that  county  to  be  affected  thereby;  and  stating 
that  it  will  be  held  as  security  for  any  judgment  obtained  in  the 
action.  A  notice  so  filed  must  be  recorded  and  indexed,  and  may 
be  cancelled,  as  prescribed,  with  respect  to  the  notice  of  pen- 
dency of  an  action,  in  article  nine  of  title  first  of  chapter  four- 
teen of  this  act.  it  may  also  be  cancelled  in  like  manner,  or  a 
specified  portion  of  the  property  affected  thereby,  may  be  dis- 
cnr.rged  from  the  lien  thereof,  by  the  order  of  the  court  in  which 
the  action  is  pending,  made  upon  the  application  of  a  person  hav- 
ing an  interest  in  the  real  property,  upon  notice  to  the  creditor, 
and  u^on  such  terms  as  justice  requires.  Whenever  an  executor, 
administrator  or  creditor  of  a  deceased  person  shall  have  com- 
menced, or  shall  hereafter  commence,  an  action  in  any  court  of 
competent  jurisdiction  of  this  State  for  the  purpose  of  setting 
(aside  any  fraudulent  conveyance  of,  or  incumbrance  upon,  any 
real  estate  of  such  deceased  person,  and  such  action  shall  have 
been  decided  in  favor  of  such  executor,  administrator  or  cred- 
itor, such  executor,  administrator  or  creditor  may,  at  any  time 
within  three  years  after  the  final  determination  of  such  action, 
have  and  maintain  an  action  or  proceeding  against  the  proper 
parties,  in  any  court  of  competent  jurisdiction  of  this  State,  for 
a  sale  of  sucn  real  estate,  and  for  a  distribution  of  the  proceeds 
of  such  real  estate  among  the  creditors  of  such  deceased  person, 
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and  other  persons  entitled  to  the  same  as  may  be  directed  by  the 
Judi^ent  In  such  action* 

L.  1887,  cli.  428. 


S  S7II2.  [Am'dy  1804.]     Contenia  of  petition. 

The  i^tition  mnst  set  forth  the  following  matters,  as  nearly  as 
the  petitioner  can,  upon  diligent  inquiry,  ascertain  them: 

1.  [Am'd,  1804.1  The  amount  of  the  unpaid  debts  and  fu- 
neral expenses  of  the  decedent  and  that  the  personal  estate  is  in- 
adequate for  the  payment  thereof. 

L.  1904,  ch.  ISO.   In  effect  Sept.  1,190«. 

2.  A  general  description  of  all  the  decedent's  real  property,  and 
interest  in  real  property,  within  the  state,  which  may  be  dis- 
posed of  as  prescribed  in  this  title;  a  statement  of  the  value  of 
each  distinct  parcel;  whether  it  is  improved  or  not;  whether  it 
is  occupied  or  not;  and,  if  occupied,  the  name  of  each  occupant: 
whether  it  is  incumbered  by  a  mortgage  lien  or  liens  together  with 
a  statement  of  the  amount  due  or  claimed  to  be  due  thereon. 
Where  the  petition  describes  an  interest  in  real  property,  speci- 
fied in  section  two  thonsajid  seven  hundred  and  forty-nine  of 
this  act,  the  value  of  the  interest  must  be  stated,  and  also  the 
value  of,  and  the  other  particulars,  specified  in  this  section,  re- 
lating to  the  real  property  to  which  the  interest  attaches. 

8.  The  names  of  the  Irasband  or  wife,  and  of  all  the  heirs  and 
devisees  of  the  decedent,  and  also  every  other  person  claiming 
under  them,  or  either  of  tbem,  stating  who,  if  any,  are  infants; 
the  age  of  each  infant,  and  the  name  of  his  general  guardian, 
if  any;  and  also,  if  the  petition  is  presented  by  a  creditor  or  judg- 
ment lienor,  the  name  of  each  executor  or  administrator. 

4.  If  the  petition  is  presented  by  an  executor  or  administrator, 
the  amount  of  ^rsonal  property  which  has  come  to  his  handja, 
and  those  of  his  coexecutors  or  coadministrators,  if  any;  the 
application  thereof,  and  the  amount  which  may  yet  be  realised 
therefrom. 

L.  1894,  oh.  185 


S  275S.  [Am'd,  1884.]  Proeeedlmrs  where  some  of  tlio 
fnctm  are  nnknofm. 

If,  upon  diligent  inquiry,  any  of  the  matters  required  to  be 
set  forth,  as  prescribed  in  the  last  section,  cannot  be  ascertained 
by  the  petitioner,  that  fact  must  be  shown  to  the  surrogate's 
satisfaction,  and  the  surrogate  must,  thereupon,  inquire  into  the 
matter,  as  prescribed  in  article  first  of  title  second  of  this  chap- 
ter. If  the  petition  is  presented  by  a  creditor  or  judgment- 
lienor,  the  surrogate  may,  by  order,  require  the  executor  or  ad- 
ministrator to  render  such  an  account  or  other  statement*  as  he 
deems  necessary  for  the  purpose  of  the  inquiry. 

L.18M,oh.'nB. 

S  27B4.   [Am^d,  1884.]     Citation  thereupon. 

Where  the  surrogate  is  satisfied  that  all  the  facts,  specified  in 
the  last  section  but  one,  have  been  ascertained,  as  far  as  they 
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can  be  opon  diliffent  inaniry,  and  it  appears  to  him  that  the 
debts,  jndgment  hens  and  funeral  expenses,  or  either,  cannot  be 
paid,  without  resorting  to  the  real  property,  or  interest  in  real 
property,  be  must  issue  a  citation  according  to  the  prayer  of  the 
petition.  If,  upon  the  inquiry,  it  appears  to  the  surrogate,  that 
any  heir  or  devisee,  or  person  claiming  an  interest  in  the  property 
under  an  heir  or  devisee,  is  not  named  in  the  petition,  tne  cita- 
tion must  also  be  directed  to  him.  Unless  the  executor  or  ad- 
ministrator has  caused  to  be  published,  as  prescribed  by  law,  a 
notice  requiring  creditors  to  present  their  claims,  and  the  time 
for  the  presentation  thereof,  pursuant  to  the  notice,  has  elapsed, 
the  citation  must  be  directed,  generally  to  all  other  creditors  of 
tJbe  decedent,  as  well  m  th»  creditors  ziamed. 
L.i8Hcii.l». 


8  9TSB.  [Am^fl,  tm4,  1904.]     HMiinv. 

Upon  the  return  of  the  citation  the  surrogate  mast  proceed  to 
hear  the  allegations  and  proofs  of  the  parties.  A  creditor  of  the 
decedent,  including  one  whose  claim  Is  not  yet  due,  or  a  person 
having  a  claim  for  unpaid  funeral  expenses,  although  not  named 
in  the  citation,  may  appear  and  thus  make  himself  a  party  to 
the  special  proceeding.  An  heir  or  devisee,  or  a  person  claiming 
under  an  heir  or  devisee,  of  the  property  in  question,  although 
not  named  in  the  citation,  may  contest  the  necessity  of  applying 
the  property  to  the  payment  of  debts,  judgment  liens  or  funeral 
expenses,  or  the  validity  of  a  debt,  due  or  unpaid,  represented  as 
existing  against  the  decedent,  or  the  reasonableness  of  the  funeral 
expenses;  may  interpose  any  defense  to  the  whole  or  any  part 
tbexeof ;  .and,  toi  that  purpose,  may  make  himself  a  party  to  the 
special  proceediag.  The  admission  or  allowance  by  the  executor 
or  administrator  of  a  claim  or  debt  of  any  creditor  against  the  de- 
cedent ahail,  for  the  purpose  of  such  proceeding,  be  deemed  an 
establishment  thereof,  unless  objection  be  made  thereto  by  a 
party  to  the  special  proceeding.  Where  such  a  defense  arises 
under  the  statute  of  limitation,  an  act  or  admission  by  the  exec- 
utor or  administrator  does  not  brevent  the  running  of  the  statute, 
or  revive  the  debt,  so  as  to  affect,  in  any  manner,  the  real  prop- 
erty, or  interest  in  real  property  in  question,  or  to  permit  the 
creditor  to  participate  in  the  fund  arising  therefrom. 

L.  1801,  oh.  raS;  L.  Vm,  oh.  750.   Xo  effect  Sept.  1. 1991. 


S  2766.  [Ain'd,  1004*1    "WlMit  i>roof  neeessarr  for  a  decree. 

A  decree  directing  the  disposition  of  real  property  or  of  an 
interest  in  real  property  can  be  made  only  where  after  due 
examination  the  following  facts  have  been  established  to  the 
satisfaction  of  the  surrogate. 

1.  That  the  proceedings  have  been  in  conformity  to  this  title. 

2.  That  the  personal  estate  of  the  decedent  is  insufficient  for 
the  payment  of  his  debts  and  funeral  expenses. 

I..]l04.oh.W.  laefl^otSspt.  1.19M.   Formerly  i  STM. 
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I  2757.  [Am'dr  18<M.]     Decree  to  mortsave»  lease  or  sell. 

If  it  shall  appear  to  the  satisfaction,  of  the  surrogate  that  the 
personal  estate  of  the  decedent  is  insufficient  for  the  payment  of 
his  debts  and  funeral  expenses,  the  surrogate  shall  make  a  de- 
cree empowering  the  executor  or  administrator  to  mortgage,  lease 
or  ^ell  the  whole  or  such  part  of  the  real  property  or  interest  ot 
the  decedent  in  real  property  as  the  surrogate  shall  deem  neces> 
sary  for  the  payment  thereof.  The  surrogate  may  limit  the 
amount  to  be  sold  and  afterward  extend  the  power  to  other 
parcels  and  direct  the  order  of  the  sale  of  parcels  and  may  direct 
whether  the  same  be  mortgaged,  leased,  or  sold,  for  the  purpose 
of  preserving  all  the  rights  and  equities  of  the  parties  and  pre- 
yenting  any  unnecessary  disposition  of  such  real  property;  and 
may  limit  the  amount  to  be  raised  thereby.  The  decree  most 
describe  the  property  to  be  sold  with  common  certainty.  If  it 
appears  that  one  or  more  distinct  parcel  of  which  the  decedent 
died  seized  has  been  deyised  by  him  or  sold  by  his  heirs  the 
decree  must  provide  that  the  several  distinct  parcels  be  sold  in 
the  following  order: 

1.  Property  which  descended  to  the  decedent's  heirs  and  which 
has  not  been  sold  by  them. 

2.  Property  so  descended  which  has  been  sold  by  them. 

3.  Property  which  has  been  devised  which  has  not  been  sold 
by  the  devisee. 

4.  Property  so  devised  which  has  been  sold  by  the*  devisee. 
L.  1904.  ch.  750.   In  effect  Sept.  1. 1904.  From  tonner  ff  STeo,  STOl  and  2788. 

I  2758.  rAm*«l,  1804,  lfK>4.1  Dvty  of  executor  or  admin- 
istrator to  exeonte  decree  after  flllnir  bond. 

It  shall  be  the  duty  of  the  executor  or  administrator  to  execute 
the  power  conferred  upon  him  by  a  decree  directing  that  property 
be  mortgaged,  leased  or  sold;  but  he  must  first  execute  and  file 
with  the  surrogate  his  bond,  with  two  or  more  sureties,  to  the 
people  of  the  state  in  a  penalty  fixed  by  the  surrogate  not  less 
than  twice  the  sum  to  be  raised,  or  the  value  of  the  real  prop- 
erty, or  interest  in  real  property,  directed  to  be  sold.  The  bond 
must  be  conditioned  for  the  faithful  performance  of  the  duties  im- 
posed upon  the  principal  by  the  decree  and  for  the  accountini? 
by  the  principal  for  all  moneys  received  by  him  whenever  he  ia 
required  so  to  do  by  a  court  of  competent  jurisdiction. 
L.  1894,  ch.  TSS;  L.  1904.  ch.  7B0.   In  effect  Sept.  1. 1904. 

f  27BO.  rAin*d,  18f>4,  1004-1  .  Proceedings  Upon  fallare  to 
execute  decree  or  file  bond. 

Where  there  are  two  or  more  executors  or  administrators.  If 
either  of  them  falls,  within  such  time  as  the  surrogate  deems 
reasonable,  to  give,  or  to  join  with  his  coexecutors  or  coadmin- 
istrators in  giving,  a  bond  as  prescribed  in  the  last  section,  the 
surrogate  may  direct  those  who  have  given  the  bond  to  proceed 
to  execute  the  decree.  But  if  a  sole  executor  or  administrator, 
or  all  the  executors  or  administrators,  so  fail,  such  failure  shall 
be  deemed  ground  for  the  revocation  of  his  or  their  letters  and 
the  surrogate  shall,  upon  the  application  of  any  person  interested, 
revoke  such  letters  and  grant  administration  to  such  person  en* 
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titled  as  will  execute  feuch  decree.  He  may  revoke  letters  so 
panted  from  time  to  time,  as  the  case  requires,  to  obtain  the 
proper  execution  of  the  decree.  A  person  to  whom  letters  are  so 
granted  shall  have  all  the  powers  under  the  decree  which  were 
given  to  the  executor  or  administrator  at  the  time  it  was  made; 
and  must  give  the  bond  required  by  such  decree,  as  well  as  the 
bond  required  to  be  given  upon  issuing  letters  to  him. 

L.  18M,  ch.  736;  L.  1904.  oh.  ISO.   In  effect  Sept.  1. 1904.    From  former  {  2707. 

I  2700.  [Am'A,  1889,  1804.]  ExeooUon  of  decree  not  af- 
fected by  deatliy  et  cetera. 

The  death,  removal,  or  disqualification,  before  the  complete 
execution  of  a  decree,  of  all  the  executors  or  administrators  does 
not  suspend  or  affect  the  execution  thereof;  but  the  successor  of 
the  person  who  has  died,  been  removed,  or  become  disqualified, 
must  proceed  to  complete  all  unfinished  matters,  as  his  predeces- 
sors might  have  completed  the  same;  and  he  must  give  such 
security  for  the  due  performance  of  his  duties  as  the  surrogate 
prescribes. 

L.  1885,  cb.  218;  L.  1904,  ch.  TSa  In  effect  Sept.  1, 1904    From  fonner  |  SITOl 

S  2761.  [Am'd,  1804,  1904.]  Kffect  of  decree  |  manner  of 
cxecutins  same,  applying  proceeds  of  Hale  and  aeconntins 
for  same. 

The  executor  or  administrator  must  proceed  to  execute  the 
decree  in  the  same  manner,  and  the  execution  thereof  shall  have 
the  same  elBfect,  as  if  he  were  acting  as  executor  of  the  decedent 
under  a  like  power  contained  in  a  will  of  said  decedent  duly  exe- 
cuted and  proved.  He  shall  apply  the  proceeds  of  the  real  prop- 
erty mortgaged,  leased  or  sold  in  the  same  manner  as  if  he  had 
acted  tinder  such  a  power  of  sale  contained  in  a  will  and  all  per- 
sons interested  in  the  execution  of  the  decree  shall  have  the  same 
remedies  for  the  enforcement  of  the  decree  and  the  application 
of  the  proceeds  that  they  would  have  had  if  the  executor  or  ad- 
ministrator were  acting  under  such  a  power.  The  executor  or 
administrator  may  account  for  such  proceeds  and  may  be  com- 
pelled to  account  therefor  and  for  his  acts  under  such  decree 
and  shall  be  entitled  to  commissions  upon  the  settlement  of  his 
accounts  as  if  he  had  acted  under  such  a  power. 

L.  1994.  ch.  735;  L.  1904,  ch.  750.    In  effect  Sept.  1. 1904. 

S  27«2.  [Repealed  by  L.  1904,  ch.  750.  In  effect  Sept.  1.  1904, 
provided,  however,  that,  in  cases  where  the  decree  for  the  dis- 
position of  decedent's  real  property,  for  the  payment  of  debts  and 
funeral  expenses  shall  have  been  entered  prior  to  the  time  this 
act  takes  effect,  all  subsequent  proceedings  shall  be  in  accordance 
with  the  provisions  of  the  statutes  then  existing;  and  to  thai 
extent  said  sections  shall  be  considered  as  still  in  force.] 

{  2763.  [Am*d,  1904.]  PnrcliajierM  title  not  affected  by 
certain  IrreKnlarltlen. 

The  title  of  a  purchaser  in  good  faith  at  a  sale  pursuant  to  a 
decree  hiade  as  prescribed  in  this  title  is  not.  nor  is  the  validity  of 
a  mort'-age  or  lease  made  as  prescribed  in  this  title,  Iq  any  way 
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affected,  where  a  petition  was  presented  and  the  proper  persons 
were  duly  cited  ana  a  decree  authorizing  a  mortgage^  lease  or  sal« 
was  made  as  prescribed  in  this  title,  by  any  omission,  error,  de^ 
feet  or  irregularity  occurring  between  the  return  of  the  citation 
and  the  maaing  of  the  decree,  except  so  far  as  the  same  would 
affect  the  title  of  a  purchaser  at  a  sale  made  pursuant  to  the 
directions  contained  in  a  judgment  rendered  by  the  supreme  coart, 
L.  190C.  ch.  790.   In  effect  Sept.  1, 19(M.  From  fonnar  |  S784. 

S  2764.  tAm'd,  1804,  1904.]     iUlOWftnee  on  hid  to  eredltor 
pnrehaBlnar. 

If  a  creditor  of  the  decedent  becomes  the  purchaser  of  any  of 
the  decedent's  real  property,  the  surrogate  may,  upon  his  appli- 
cation, direct  the  amount  of  his  claim  to  be  allowed,  in  the  first 
instance,  upon  the  purchase  price;  and  such  purchaser  shall  only 
be  reouired  to  pay  the  balance  at  the  time  of  the  sale.  But.  in 
case  the  proceeds  of  the  decedent's  real  property;  shall  be  insuffi- 
cient to  satisfy  the  costs  and  expenses  of  administration  and  the 
debts  and  funeral  expenses  of  the  decedent,  the  purchasinr  cred- 
itor shall  be  allowed  and  credited,  upon  the  judicial  settlement 
of  the  accounts  of  the  executor  or  administrator,  onlv  the  amount 
he  may  be  entitled  to  receive  upon  his  claim  and  snail  then  pay 
the  difference  between  the  amount  originally  allowed  and  the 
amount  he  is  entitled  to  receive.  In  case  any  purchaser  has 
credit  on  his  bid.  as  aforesaid,  no  deed  shall  be  delivered  to  him 
until  the  judicial  settlement  of  the  accounts  of  the  executor  or 
administrator  nor  until  he  shall  have  paid  the  entire  amount  re* 
quired  under  the  provisions  of  this  section. 
L.1894,oli.786tL.l90l,ch.'»D.   In  efltBot  Sept.  1,  ttOI. 

i  276S.  [Am'dy  18»4,  1004.1  8«le  to  bo  refnaed  If  bond  1»o 
riven. 

A  decree  empowering  an  executor  or  administrator  to  mort- 
gage, lease  or  sell  shall  not  be  granted  if  any  of  the  persons  in- 
terested in  the  estate  give  bonds  to  the  surrogate  in  such  sum 
snd  with  such  sureties  as  he  directs  and  approves,  with  con- 
dition to  pay  all  the  debts,  legacies  and  expenses  of  administra- 
tion so  far  as  the  goods,  chattels,  rights  and  credits  of  the  de- 
ceased are  insufficient  therefor,  within  such  time  as  the  surrogate 
may  direct. 
L.  18»4,6h.786iL.  lfl0i,oh.7S0.    In  effeot  Sept.  1, 1904. 

n  9T86.27TO.  [Repealed  by  L.  1904>  ch.  780,  In  effect  Sept  1, 
1904,  provided,  however,  that,  in  cases  where  the  decree  for  the 
disposition  of  decedent's  real  property,  for  the  payment  of  debts 
and  funeral  expenses  shall  have  been  entered  prior  to  the  time 
this  act  takes  effect,  all  subsequent  proceedings  shall  be  in  ac- 
cordance with  the  provisions  of  the  statutes  then  existing;  and  to 
that  extent  said  sections  shall  be  considered  as  still  in  force.] 


I  9771.  Vntat  credit  allowed  on  sale. 

The  surrogate  may,  in  the  order  directing  the  execution'  of  the 
decree^  or  in  a  separate  order  made  before  the  sale,  allow  a  sale  to 
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be  made  upon  a  credit,  not  exceeding  three  years,  for  not  more 
than  three-fourths  of  the  purchase-money,  co  be  secured  by  the 
purchaser's  bond,  and  his  mortgage  on  the  property  sold,  except 
where  the  sale  is  that  of  an  interest  under  a  contract;  in  which 
case,  the  order  may  prescribe  the  security  to  be  giyen. 

H  2T7»-27T8.  [Repealed  by  L.  1904,  ch.  780.  In  effect  Sept.  1. 
1004,  proyided,  however,  that,  in  cases  where  the  decree  for  the 
disposition  of  decedent's  real  property,  for  the  payment  of  debts 
ana  funeral  expenses  shall  have  been  entered  prior  to  the  timp 
this  act  takes  effect,  all  subsequent  proceedings  shall  be  in  ac- 
cordance with  the  provisions  of  the  statutes  then  existing;  and  to 
Yfaat  extent  said  sections  shall  be  considered  as  still  in  force.] 


$  2774.  "Wlio  not  to  purchaae. 

An  executor  or  administrator  upon  the  estate,  a  freeholder  ap- 
pointed  to  execute  a  decree,  or  a  general  or  special  guardian  of 
an  infant,  who  has  an  interest  in  any  of  the  real  property  to  be 
sold,  shall  not  directly,  or  indirectly,  purchase,  or  be,  or  at  any 
time  before  confirmation,  become  interested  in  a  purchase  at  the 
sale;  except  that  a  guardian  may,  when  authorized  so  to  do  by 
the  order  of  the  surrogate,  purchase  in  his  name  of  office  for  the 
benefit  of  his  ward.  A  violation  of  this  section  renders  the  pur- 
chase void. 


IS  2775-^776.  [Repealed  by  L.  1904,  ch.  750.  In  effect  Sept.  1, 
1904,  provided,  however,  that,  in  cases  where  the  decree  for  the 
disposition  of  decedent's  real  property,  for  the  payment  of  debts 
and  funeral  expenses  shall  have  been  entered  prior  to  the  time 
this  act  takes  effect,  all  subsequent  proceedings  shall  be  in  ac- 
cordance with  the  provisions  of  the  statutes  then  existing:  and  to 
that  extent  said  sections  shall  be  considered  as  still  in  force.] 


S  2777.  IVlten  eonTcyaAoe  »ot  to  wtM^et  pwrcliaaer  or 
mortsravee  from  beir,  etc. 

A  conveyance  of  real  property,  made  pursuant  to  this  title,  does 
not  affect,  in  any  way,  the  title  of  a  purchaser  or  mortgagee,  in 
good  faith  and  for  value,  from  an  heir  or  devisee  of  the  decedent, 
unless  letters  testamentary  or  letters  of  administration,  upon  the 
estate  of  the  decedent,  were  granted,  by  a  surrogate's  court  hav- 
ing Jurisdiction  to  grant  them,  upon  a  petition  therefor,  presented 
within  four  years  after  his  death. 


n  2778-2781.  [Repealed  by  L.  1904,  ch.  750.  In  effect  Sept.  1, 
1904,  provided,  however,  that,  in  cases  where  the  decree  for  tl^e 
disposition  of  decedent's  real  property,  for  the  payment  of  debts 
and  funeral  expenses  shall  have  been  entered  prior  to  the  time 
this  act  takes  effect,  all  subsequent  proceedings  shall  be  in  ac- 
cordance with  the  provisions  of  the  statutes  then  existing;  and 
to  that  extent  said  sections  shall  be  considered  as  still  in  force.] 
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I  2782.  Contrnct  for  land«$  effect  of  conveyance  of  de- 
cedent's intereat. 

A  conveyance  of  the  decedent's  interest  in  all  the  real  property, 
held  by  him  under  a  contract  for  the  purchase  thereof  operates  as 
an  assignment  of  the  contract  to  the  purchaser;  and  vests  in  him, 
his  heirs  and  assigns,  all  the  right,  title,  and  interest  of  all  the 
persons  entitled,  at  the  time  of  the  sale,  in  and  to  the  decedent's 
mterest  in  the  real  property. 

S  2783.  Id.;  effect  of  conveFance  of  part. 

A  conveyance  of  the  decedent's  interest  in  a  part  only  of  the 
real  property,  held  under  such  a  contract,  transfers  to  the  pur- 
chaser all  the  decedent's  right,  title,  and  interest  in  and  to  the 
part  so  sold;  and  all  rights,  which  would  be  acquired  thereto,  by 
the  executor  or  administrator,  or  by  any  person  entitled,  at  the 
time  of  the  sale,  to  the  interest  of  the  decedent  therein,  by  perfect- 
ing the  title  to  the  property  contracted  for,  pursuant  to  the  con- 
tract. Upon  fully  complying  with  the  contract,  the  purchaser  has 
the  same  right  to  enforce  performance  thereof,  with  respect  to 
the  part  conveyed  to  him;  and  the  executor  or  administrator,  or 
his  assignee,  has  the  same  right  to  enforce  performance,  with  re- 
spect to  the  residue,  as  the  decedent  woujd  have  had,  if  he  was 
living.  Any  title  acquired  by  the  executor  or  administrator,  or 
his  assignee,  with  respect  to  the  part  not  sold,  must  be  held  in 
trust  for  the  use  of  the  persons  entitled  to  the  decedent's  in- 
terest; subject  to  the  dower  of  the  widow,  if  any. 

I  *7**-  [Repealed  by  L.  1904,  ch.  750.  In  effect  Sept.  1, 1904, 
provided,  however,  that,  in  cases  where  the  decree  for  the  dis- 
position of  decedent's  real  property,  for  the  payment  of  debts  and 
funeral  expenses  shall  have  been  entered  prior  to  the  time  this 
act  takes  effect,  all  subsequent  proceedings  shall  be  in  accordance 
with  the  provisions  of  the  statutes  then  existing;  and  to  that 
extent  said  sections  shall  be  considered  as  still  in  force.] 


f  278R.  Parchaser'B  title  not  affected  by  certain  lrre«n« 
larttieM,  etc.;  preanmptflon,  -where  records  bare  been  re- 
moved. 

Where  the  records  of  the  surrogate's  court  have  been  heretofore, 
or  are  hereafter,  removed  from  one  place  to  another,  in  either 
the  same  or  another  county,  and  twenty-five  years  have  elapsed 
after  a  sale  or  other  disposition  of  real  property,  or  of  an  inter- 
est in  real  property,  as  prescribed  in  this  title,  the  due  appoint- 
ment of  a  guardian  for  each  infant  party  to  the  special  proceeding 
must  be  presumed,  and  can  be  disproved  only  by  affirmative  recora 
evidence  to  the  contrary. 

H  2780-2797.  [Repealed  by  L.  1904,  ch.  750.  In  effect  Sept.  1, 
1904,  provided,  nowovcr,  that,  in  cases  where  the  decree  for  the 
disposition  of  dere<ient*.s  real  property,  for  the  payment  of  debts 
ana  funeral  expenses  shall  have  boon  entered  prior  to  the  time 
this  act  takes  effect,  all  snbsoqnont  proceedings  shall  be  in  ac- 
oordance  with  the  provisions  of  the  statutes  then  existing;  and  to 
that  extent  said  sections  shall  be  considered  as  still  in  force.) 
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$  2798.  [Am'd,  1888.]  Surplus  moner  on  foreelo««re  «nd 
other  ualemi  -wlien  paid  to  surrovate. 

Where  real  property,  or  an  interest  in  real  property,  liable  to 
be  dispoeed  of  as  prescribed  in  this  title,  is  sold,  in  an  action  or  a 
special  proceeding,  specified  in  the  last  section,  to  satisfy  a  mort- 
srage  or  other  lien  thereupon,  which  accrued  during  the  decedent's 
life-time;  and  letters  testamentary  or  letters  of  administration, 
upon  the  decedent's  estate,  were,  within  four  years  before  the  sale, 
issued  from  a  surrogate's  court  of  the  State,  having  jurisdiction  to 
grant  them;  the  surplus  money  must  be  paid  into  the  surrogate's 
court  from  which  the  letters  issued  pursuant  to  the  provisions  of 
section  twenty-five  hundred  and  thirty-seven  of  this  code,  and  the 
receipt  of  the  county  treasurers  shall  be  a  sufficient  discharge  to 
the  person  paying  such  money.  If  the  sale  was  made  pursuant  to 
the  directions  contained  in  adjudgment  or  order,  the  surplus  re- 
maining after  payment  of  all  the  liens  upon  the  property,  charge- 
able upon  the  proceeds,  which  existed  at  the  time  of  the  de- 
cedent's death,  must  be  so  paid.  If  the  sale  was  made  in  any 
other  manner,  the  surplus  exceeding  the  lien  to  satisfy  which  the 
property  was  sold,  and  the  costs  and  expenses,  must,  within  thirty 
days  after  the  receipt  of  the  money  from  which  it  accrues,  be 
80  paid  over  by  the  person  receiving  that  money. 

L.  1808,  cb.  686.    See  S  2408.     See  also  Bale  61. 


S  2788.  [Am*d»  1881,  1804.]     Id.f  how  dlatrilivted. 

Where  money  is  paid  into  a  surrogate's  court,  as  prescribed  ^n 
the  last  section,  and  a  petition  for  the  disposition  of  property,  as 
prescribed  in  this  title,  is  pendinfr  before  him;  or  is  presented  at 
any  time  before  the  distribution  of  the  money;  the  decree  may 
provide  that  the  money  be  paid  to  the  executor  or  administrator 
to  be  applied  by  him  as  if  it  was  the  proceeds  of  the  decedent's 
real  property,  sold  pursuant  to  the  decree.  If  such  a  petition  is 
not  pending  or  presented,  or  if  a  decree  for  the  disposition  of  the 
decedent's  property  is  not  made  thereupon,  a  verified  petition, 
praying  for  a  decree,  directing  the  distribution  of  the  money 
among  the  persons  ei^titled  thereto,  mav  be  presented  by  any  of 
those  persons.  Each  person,  who  would  be  entitled  to  share  in 
the  distribution  of  the  proceeds  of  a  sale,  must  be  cited  to  show 
cause,  why  such  c  decree  should  not  be  made.  Service  of  the 
citation  may  be  made  upon  all  the  persons  designated  therein,  by 
publishing  the  same  in  two  newspapers  designated  as  prescribed 
in  article  first  of  title  second  of  tnis  chapter,  at  least  once  in 
each  of  the  four  successive  weeks  immediately  preceding  the  re- 
turn day  thereof,  except  that  personal  service  must  be  made  upon 
the  husband,  wife,  heirs  and  devisees  of  the  decedent,  and  also 
upon  every  other  person  claiming  under  them,  or  either  of  them 
who  resides  in  this  state.  Upon  the  return  of  the  citation,  the 
rights  and  priorities  of  the  persons  interested  must  be  estab- 
lished, and  a  decree  for  distribution  must  be  made. 

L.  1897,  ch.  668. 1 3  r7  Edm.  143),  ara'df  L.  1870,  oh.  170(7  Bdm.  M«);  L.  IMM,  oh.  ?». 
kk  effect  Sept.  1, 1901. 

{  2800.  [Am'd,  1805.]  Rlfpht  of  dower  to  be  considered  In 


Where  the  widow  of  the  deoodout,  or  a  j^nrty  to  the  proceed- 
ing, has  an  existing  right  of  dower  in  the  real  ostnte  directed  to 
be  sold  the  court  must  consider  and  determine  whether  a  more 
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adTentageotlii  ddle  can  be  made  of  such  real  estate  by  including 
the  8ale  of  such  right  of  dower;  and,  if  it  shall  be  determined  by 
the  court  that  a  larger  BUm  will  be  realized  on  auch  aale,  appli- 
cable to  the  payment  of  debts  and  funeral  expenses,  by  includ- 
ing in  such  sale  the  right  of  dower,  the  interest  of  the  party  en- 
titled thereto  shall  pass  thereby;  and  the  purchaser,  his  heirs 
and  assigns,  shall  hold  the  property  free  and  discharged  from 
any  claim  by  virtue  of  that  right.  The  regulations  and  provisiona 
of  article  two  title  one  of  chapter  fourteen  of  this  act,  prescrib- 
ing the  rules  of  practice  in  relation  to  the  right  of  dower  in  ac- 
tions for  the  partition  of  real  estate,  so  far  as  the  same  may  be 
applicable,  shall  govern  and  control  the  disposition  of  moneys 
realized  on  such  sale  which  shall  belong  to  the  owner  of  said  right 
of  dower.  ^ 

L.  1905.  ch.  430.     In  efteet  May  16,  IBO^. 

S  2S01.  f  Ani*d,  1894,  1994.1  Re«ti«iitlon  for  ansets  subae- 
aaently  dliicevered. 

Where  a  decree  has  been  made  for  the  application  of  the  pro- 
ceeds of  real  property  to  the  payment  of  the  decedent's  debts,  or 
funeral  expenses  as  prescribed  in  this  title,  and  assets,  which 
should  have  been  applied  thereto,  are  afterwards  discovered;  or, 
for  any  other  reason,  money  or  other  personal  property  of  the 
decedent,  which  should  have  been  applied  thereto,  afterwards 
comes  to  the  hands  of  the  executor,  administrator,  legatee  or 
next  of  kin.  the  heir,  devisee  or  other  person  aggrieved  may  main- 
tain an  action  to  procure  reimbursement  therefrom. 

li.  104,  cb.  78S;  L.  1904,  ch.  780.    In  effect  Sept.  1,  1904. 

I  j2801-a.  [Added,  1908.]  OonTeymnce  of  real  estate  %t 
exectitor  or  odnrtnlBtrator  to  holder  of  contract  of  aalo 
made  "by  decedent. 

When  a  person  dies  seized  of  the  legal  title  to  lands  in  this 
state,  and  another  person  claims  to  hold  the  beneficial  interest 
in  an  executory  contract  made  by  the  decedent  for  the  sale  and 
conveyance  of  such  lands  to  the  vendee  therein  named,  or  to  his 
successors  in  interest,  the  execution  and  delivery  of  a  deed  of 
such  real  estate  by  the  executor  or  administrator  of  the  decedent's 
estate,  to  the  holder  of  said  contract,  having  the  effect  of  con- 
veying ail  the  right,  title  and  interest  of  the  decedent  at  the 
time  of  his  death  in  and  to  said  lands,  may  be  authorized  and 
compelled  upon  the  application  of  such  executor  or  administrator, 
upon  the  conditions  and  in  the  manner  hereinafter  provided. 
Upon  receiving  written  notice  of  any  such  claim,  subscribed  by 
the  claimant  and  r<»ques(inp  that  pnx'eedings  be  instituted  under 
the  provisions  of  this  sortion,  and  containing  particulars  as  to 
the  date  of  the  contract,  the  anion nt  of  the  purchase  price,  the 
time  or  times  when  installments  thereof  were  or  will  become  due 
and  payable,  the  sum,  if  any,  admitted  to  be  still  due  or  unpaid 
thereon,  a  description  of  the  lands  in  question  and  a  statement 
of  any  other  condition  applying  to  the  vendee,  the  executor  or 
adniiuistrntor  may,  in  his  discretion,  apply  to  the  surrogate  from 
whoso  court  his  letters  wore  issued,  for  an  order  authorizing  and 
directing  him  to  execute  a  deed  of  such  lands  to  the  person  en- 
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titled  thei-eto  upon  sucU  tciuis  i;.tj  the  court  may  prescribe.  The 
executor  or  adiiiiuiHtrutor  may,  iu  liis  discretion,  accept  from  the 
claimant  a  deposit  of  money  to  ScHiire  the  estate 'for  any  costs 
andVixpenses  of  the  application;  such  money  to  be  retained  by 
the  executor  or  administrator  to  the  extent  of  any  costs  or  ex- 
penses thus  paid  or  incurred  only  in  the  event  that  the  claimant 
ne£:lects  unreasonably  to  tender  performance  of  his  part  of  the 
contract,  or  to  be  ready  and  willing  to  perform  when  requested, 
pursuant  to  the  order,  if  any,  to  be  entered  on  such  application. 
The  application  shall  be  by  petition,  duly  verified,  which  shall  set 
forth  the  facts  hereinabove  provided  to  be  contained  in  said 
notice,  and  such  other  facts,  in  relation  to  said  matter  as  may 
have  come  to  the  knowledge  of  the  executor  or  administrator, 
together  with  the  nam^s  of  the  decedent's  heirs,  devisees  and 
surriving  husband  or  wife,  if  any,  and  of  all  persons  claiming 
under  them  or  either  of  them,  so  far  as  known,  and  shall  pray 
for  a  citation  to  all  such  heirs,  devisees,  wife,  widow  or  per- 
sons, requiring  them  to  show  cause  before  said  surrogate  why 
an  order  should  not  be  entered  authorizing  such  conveyance. 
Upon  the  return  of  such  citation  and  after  hearing  the  proofs 
in  support  of  the  petition,  or  in  opposition  thereto,  the  surrogate 
shall  make  such  order  as  justice  requires.  If  it  is  found  that 
the  enforcement  of  said  cpntract  at  law  w^ould  be  subject  to  a 
valid  defense,  in  favor  of  any  party  to  said  proceeding,  the 
petition  shall  be  dismissed.  If  it  is  found  that  such  contract  is 
valid  and  in  force  and  that  the  vendor  had  not,  in  his  lifetime, 
effectually  conveyed  his  interest  in  said  lands  in  fulfillment 
thereof,  the  order  shall  direct  such  conveyance  to  be  made  by  the 
executor  or  administrator,  upon  receiving  the  balance  of  the  pur- 
chase price,  when  due,  if  there  be  any  such  unpaid  balance, 
which  amount  shall  be  specified  in  the  order,  or  upon  the  com- 
pliance by  the  claimant  with  any  other  condition  imposed  on  him 
by  the  contract.  Under  such  order,  if  the  purchase  money  on 
the  contract  is  not  due  and  the  claimant  elects  to  pay  the  whole 
amount  thereof,  before  maturity,  the  executor  or  administrator 
shall  receive  the  same  and  shall  thereupon  execute  and  deliver 
the  deed  hereinabove  provided  for.  A  conveyance  made  in  pur- 
suance of  such  order  shall  be  binding  on  all  of  said  persons  in 
interest  who  were  duly  cited  in  the  proceeding.  An  order  dis- 
missing the  petition  shall  not  prejudice  the  right  of  the  claimant 
under  said  contract  to  a  civil  action  for  specific  performance  nor 
to  any  other  remedy  then  existing  at  law  or  in  equity;  but  the 
delivery  and  acceptance  of  a  deed  of  conveyance  executed  in 
pursuance  of  an  order  granted  as  prescribed  in  this  section  shall 
be  deemed  a  complete  fulfillment  of  such  contract.  An  order 
directing  a  conveyance  under  the  provisions  of  this  section  may 
be  enforced,  at  the  instance  of  the  person  entitled  to  such  con- 
veyance, by  contempt  proceedings  in  the  manner  provided   for 
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the  enforcement  of  a  decree  under  section  twenty-five  hundred 
and  fifty-live  of  this  act,  provided  it  is  shown  that  such  person 
tendered  performance  of  his  part  of  the  contract,  or  was  readj 
and  able  to  perform  when  requested,  within  a  reasonable^  time 
after  the  order  was  entered.  Upon  such  a  proceeding  costs  and 
disbursements  may  be  allowed  and  included  in  the  order,  payable 
from  the  estate,  in  the  sums  specified  in  section  twenty-five  hun- 
dred and  sixty-one  of  this  act. 
Added  by  L.   190S,   ch.  1302..     In  effect  Sept.   1,   1908. 
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TITLB  YI. 
ProviflioxiB  relating  to  a  testamentary  trosteeb 

See.  2803.  Intermediate  accoantlng;   when  Tolontary. 
9808.  Id.;    when    compulsory. 

2804.  Petition  to  compel  payment  of  debt,  lecaey.  ete. 
2806.  Id.;  proceedings  upon  return  of  citation. 

2806.  Id.;  other  persons  interested  to  be  cited. 

2807.  When  sonrogate  may  compel  judicial  settltiiMit. 
2806.  Who  may  api^  therefor. 

2809.  Proceedings  upon  return  of  citation. 

2810.  Judicial   settlement  on   petition   of   trustee. 

2811.  Certain  provisions  of  title  fourth  made  applicable. 

2812.  Surrogate  to  detennlne  controTersies;  proportion  may  be  retalaaS. 

2818.  Effect  of  decree. 
2814.  Resignation  of  trust. 

2819.  Petition  for  security  from  testamentary  trustee. 

2816.  Security;    how   given. 

2817.  BemoTal  of  testamentary  trustee. 

2818.  Appointment  of  successor. 

2819.  Proceedings    where   testamentary   trustee   is   also   exeeutof   or  a4- 

raintstrator. 

2820.  Application  of  this  titte. 

f  280a.  [Am'd,  1886.]  Intermediate  aeeovmttAvi  wl^en 
volvntary. 

Any  trustee  created  by  aziT  last  will  and  testament,  or  ap- 
pointed by  any  competent  authority  to  execute  any  trust  created 
by  such  last  will  and  testament,  may  at  any  time  nle  an  interme- 
diate account,  and  may  also  annually  render  and  finally  judicially 
settle  his  accounts  before- the  surrogate  of  l:he  county  having  juris- 
diction of  the  estate  or  trust,  in  the  manner  proTided  by  law  for 
the  final  judicial  settlement  of  the  accounts  of  executors  and  ad- 
ministrators, and  may  for  that  purpose  obtain  and  serve  in  the 
same  manner  the  necessary  citations  requiring  all  persons  inter- 
ested to  attend  such  final  settlement;  and  the  decree  of  the  sur- 
rogate on  such  final  settlement  may  be  appealed  from  in  the 
manner  provided  for  an  appeal  from  a  decree  of  a  surrogate's 
court  on  the  final  settlement  of  the  accounts  of  an  executor  or 
administrator,  and  the  like  proceedings  shall  be  had  on  such  ap- 
peal; in  all  such  annual  accountings  of  such  trustees,  the  surro- 
gate before  whom  such  accounting  may  be  had  shall  allow  to 
the  trustee  or  trustees  the  same  compensation  for  his  or  their 
services,  by  way  of  commission,  as  are  alUwed  by  law  to  execu- 
tors and  administrators,  besides  their  just  and  reasonable  ex- 
penses therein;  and  also  the  additional  allowance  provided  for  in 
section  twenty-five  hundred  and  sixty-two  of  this  act;  the  decree 
of  the  surrogate  on  sueh  final  annual  settlement  of  an  account  pro- 
vided for  in  this  section,  or  the  final  determination,  decree  or 
judgment  of  the  appellate  tribunal  in  case  of  appeal,  shall  have  the 
same  force  and  effect  as  the  decree  or  judgment  of  any  other  court 
of  competent  jurisdiction  on  the  final  settlement  of  such  accounts, 
and  of  the  matters  relating  to  such  trust  which  shall  have  been 
embraced  in  such  accounts,  or  litigated  or  determined  on  such 
settlement. 

.  Based  on  L.  1866.  ch.  IIB  (6  Bdm.  TOO),  and  L.  IJfT.  ch.  782,  |  1  (T  Mm. 
167):  li.  1871.  ch.  482  (0  Bdm.  94);  L.  1866.  ch.  B18. 

f  9808.  Id.  I  wben  eovapvlsory* 

XTpon  the  petition  of  a  person  interested,  absolutely  or  contin- 
gently, in  the  estate  or  futtfl  in  the  hands  of  a  testamenUry  tmih 
:fi4  »«. 
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tee,  or  in  the  application  thereof,  or  of  the  income  or  other  pro- 
ceeds thereof,  th^  surrogate  may,  in  his  discretion,  make,  at  anj- 
time,  an  order  requiring  a  testanientary  trustee  to  render  an  int»- 
mediate  account. 

Sued  on  L.  186e.  ch.  116  («  Bdm.  700).  and  L.  1887,  di.  782,  |  1  (T  1Mb. 
1S7);  L.  1871,  ch.  482  (9  Kdm.  04);  L.  1885,  <&.  018. 

f  2804.  P«tttlOm  to  compel  pAymeat  of  dobt^  lovAejry  ets* 

Where  a  person  is  entitled  by  the  terms  of  the  will  to  the  pay- 
ment of  money,  or  the  delivery  of  personal  property  by  a  testa- 
mentary trustee,  he  may  present  to  the  surrogate's  court  a  written 
petition,  duly  verified,  setting  forth  the  facts  which  entitle  liim  to 
the  payment  or  delivery,  and  praying  for  a  decree,  directing  pay- 
ment or  delivery  accordingly;  and  that  the  testamentary  trustee 
may  be  cited  to  show  cause  why  such  a  decree  should  not  be  made. 
If  the  petitioner  is  so  entitled,  only  upon  the  happening  of  a  con- 
tingency, or  after  the  expiration  of  a  certain  time,  he  mast 
show  in  his  petition  that  his  right  to  the  money  or  other  property 
has  become  absolute.  Upon  the  presentation  of  the  petition,  the 
surrogate  must  issue  a  citation  accordingly. 

Id. 

f  1806.  Id.  I  proeeedtnffB  upon  return  of  eltmtlon. 

Upon  the  retnrn  of  a  citation,  issned  as  prescribed  in  the  last 
section,  if  the  testamentary  trustee  files  a  written  answer,  duly 
verified,  setting  forth  facts,  which  show  that  it  is  doubtful, 
whether  the  petitioner's  claim  is  valid  and  legal,  and  denying  its 
validity  or  legality,  absolutely  or  upon  his  information  and  belief, 
a  decree  must  be  made  dismissing  the  petition,  without  prejudice 
to  an  action  in  behalf  of  the  petitioner  for  an  accounting;  other- 
wise, the  surrogate  must  hear  the  allegations  and  proofs  of  the 
parties,  and  must  make  such  a  decree  in  the  premises  as  justice 
requires.  In  a  proper  case,  the  decree  may  require  the  testa- 
mentary trustee,  who  is  unable  to  deliver  personal  property,  to 
which  the  petitioner  is  entitled,  to  pay  the  value  thereof. 

Id. 

I  S806.  Id.  I  other  persons  interested  to  be  etted* 

Where  it  appears,  upon  the  presentation  of  a  petition  as  pre- 
scribed in  the  last  section  but  one,  that  a  decree  made  pursuant 
to  the  prayer  thereof,  might  affect  the  rights  of  other  persons  with 
respect  to  the  estate  or  fund  held  by  the  testamentary  trustee, 
the  citation  must  also  be  directed  to  those  persons.  Where  that 
fact  appears,  upon  the  return  of  the  citation,  or  upon  the  hearing, 
and  it  also  appears  presumptively  that  the  petitioner  is  entitled  to 
a  decree,  all  the  persons,  whose  rights  may  be  so  affected,  must 
be  brought  in  by  supplemental  citation  before  a  decree  is  niade. 

Id. 

I  B80T.  Wben  snrroffnte  mny  oojsApel  Jndietnl  settleJBAemt. 

In  either  of  the  following  cases,  the  surrogate's  court  may,  froflot 
time  to  time,  compel  a  judicial  settlement  of  the  account  of  a  tes- 
tamentary trustee: 

1.  Where  one  year  has  ex{Hred  since  the  will  was  admitted  to, 
probate. 

2.  Where  the  trustee  has  been  removed,  or,  for  any  other  rea-i 
son,  his  powers  have  ceased. 

8.  Where  the  trusts,  or  one  or  more  distinct  and  separate  tniata, ' 
ated  by  the  terms  of  the  will,  have  been  executed,  or  are  readj. 
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to  be  execnted;  bo  that  the  persons  beneficially  interested  are,  by 
the  terms  of  the  will,  or  by  operation  of  law,  entitled  to  receiTe 
any  money  or  other  personal  property  from  the  trustee. 

f  8806.  "WUo  may  apply  therefor. 

A  petition,  praying  for  a  judicial  settlement,  as  prescribed  in 
the  last  section,  and  that  the  testamentary  trustee  may  be  cited 
to  show  cause,  why  he  should  not  render  and  settle  his  account, 
may  be  presented,  by  any  person  beneficially  interested  in  the 
execution  of  any  of  the  trusts;  or  by  any  person  in  behalf  of  an 
infant  so  beneficially  interested;  or  by  a  surety  in  the  bond  of 
the  testamentary  trustee,  given  as  prescribed  in  this  title,  or  by 
the  legal  representative  of  such  a  surety.  Upon  the  presentation 
of  the  petition,  the  surrogate  must  issue  a  citation  accordingly, 
unless  the  account  of  the  testamentary  trustee  has  been  iudi- 
cially  settled,  within  a  year  before  the  petition  is  presented;  in 
which  case,  the  surrogate  may,  in  his  discretion,  entertain,  or 
decline  to  entertain,  the  petition. 

i  3809.  Proeee4tn90  upon  return  of  ettatlon. 

Sections  2727  and  2728  of  this  act  apply  to  the  proc«;edings 
upon  a  citation,  issued  as  prescribed  in  the  last  section,  and  to 
the  testamentary  trustee  to  whom  the  citation  is  directed. 

I  2810.  Jndtelal  •ettlement  on  petition  of  trustee. 

When  one  year  has  expired  since  the  probate  of  the  will,  or 
when  the  trusts,  or  one  or  more  distinct  and  separate  trusts, 
created  by  the  will,  have  been,  or  are  ready  to  be,  fully  executed, 
a  testamentary  trustee  may  present  to  the  surrogate's  court  a 

getition,  duly  verified^  setting  forth  the  facts,  and  praying  that 
is  account  may  be  judicially  settled;  and  that  all  the  persons 
who  are  entitled,  absolutely  or  contingently,  by  the  terms  of  the 
will,  or  by  operation  of  law,  to  share  in  the  fund,  or  in  the 
proceeds  of  property  held  by  the  petitioner,  as  a  part  of  his 
trust,  may  be  cited  to  attend  the  settlement.  Thereupon  the 
surrogate  must  issue  a  citation  accordingly.  Sections  2729,  2730, 
and  2731  of  this  act  apply  to  the  proceedings  upon  the  return  of 
a  citation,  issued  as  prescribed  in  this  section,  and  to  the  testa- 
mentary trustee  whose  account  is  to  be  settled.  Any  person, 
although  not  named  in  the  citation,  who  is  beneficially  interested 
in  the  estate  or  fund  which  came  to  the  petitioner's  hands,  or 
in  the  proceeds  thereof,  or  in  the  application  of  that  estate  or 
fund,  or  of  the  proceeds  thereof,  is  entitled  to  appear  upon  the 
hearing,  and  thus  make  himself  a  party  to  the  special  proceeding. 

I  3811.  Certain  pro^iaiona  of  title  fourth  made  ap- 
ylioable. 

Sections  2734  to  2737,  both  inclusive,   sections  2730  to  2741, 

both  inclusive,  and  sections  2743,  2744,  and  2746  of  this  act, 

{apply  to  and  regulate  the  like  matters^   where  a  testamentary 

trustee  accounts,  as  prescribed  in  this  title;  except  as  otherwise 

;  prescribed  in  the  next  two  sections.     To  each  account,  filed  as 

i  prescribed  in  this  title,  must  be  annexed  an  affidavit,  in  the  form 

prescribed  in  section  2733  of  this  act,  for  the  affidavit  to  be 

annexed  to  the  account  of  an  executor  or  administrator;  except 

that   the   expression,    "  the   trusts   created   by   the   will ",    with 

such  other  descripticm  of  the  trust,  as  is  necessary  to  identify 
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It,  mnet  be  aubstituted  in  place  of  the  words,   "the  mtUit  mi 
the  decedent ". 

I  2812.  Sarroffat«  to  4eteriiiln«  eontrOTeralesi  propor- 
tion moy  be  retolmod. 

Upon  a  judicial  settlement  of  the  account  of  a  testamentaiy 
trustee,  a  controversy  which  arises,  respecting  the  right  of  a 
party  to  share  in  the  money  or  other  personal  property  to  be 
paid,  distributed,  or  delivered  over,  must  be  determined  in  the 
same  manner  as  other  issues  are  determined.  If  such  a  con- 
troversy remains  undetermined,  after  the  determination  of  all 
other  questions  upon  which  the  distribution  of  the  fund,  or  the 
delivery  of  the  personal  property  depends,  the  decree  must  direct 
that  a  sum,  sufficient  to  satisfy  the  claim  in  controversy,  or  the 
proportion  to  which  it  is  entitled,  together  with  the  probable 
amount  of  the  interest  and  costs,  and,  if  the  case  so  requires, 
that  the  personal  property  in  controversy,  be  retained  in  the 
hands  of  the  accounting  party;  or  that  the  money  be  deposited 
in  a  safe  banlc  or  trust  company,  subject  to  the  surrogate's 
order,  for  the  purpose  of  being  applied  to  the  payment  of  the 
claim,  when  it  is  due,  recovered,  or  settled;  and  that  so  much 
thereof,  as  is  not  needed  for  that  purpose,  be  afterwards  dia- 
tributed  according  to  law. 

S  3818.  Bffeet  of  decree. 

A  decree,  made  upon  a  judicial  settlement  of  the  account  of 
a  testamentary  trustee,  as  prescribed  in  this  title,  or  the  judgment 
rendered  upon  an  appeal  from  such  a  decree,  has  the  same  force, 
as  a  judgment  of  the  supreme  court  to  the  same  effect,  as  against 
each  party  who  was  duly  cited  or  appeared,  and  every  person 
who  would  be  bound  by  such  a  judgment,  rendered  in  an  action 
between  the  same  parties. 

L.  1866.  ch.  116   (6  Edm.  700). 

I  9814.  Reslvna^tlon   of  tmst. 

A  testamentary  trustee  may,  at  any  time,  present  to  the  surro- 
gate's court  a  written  petition,  duly  verified,  praying  that  his 
account  may  be  judicially  settled;  that  a  decree  may  thereupon 
be  made,  allowing  him  to  resign  his  trust,  and  discharging  him 
accordingly;  and  that  all  persons  who  are  entitled,  absolutely 
or  contingently,  by  the  terms  of  the  will  or  by  operation  of  law, 
to  Lhare  in  the  fund  or  estate,  or  the  proceeds  of  any  property 
held  by  the  petitioner  as  a  part  of  his  trust,  may  be  cited  to  show 
cause,  why  such  a  decree  should  not  be  made.  The  petition 
must  set  forth  the  facts  upon  which  the  application  is  founded; 
and  it  must,  in  all  other  respects,  conform  to  a  petition  presented 
for  a  judicial  settlement  of  the  account  of  a  testamentaiy  trustee, 
as  prescribed  in  this  title.  The  surrogate  may,  In  his  discretion, 
entertain  or  decline  to  entertain  the  petition.  If  he  entertains 
it,  the  proceedings  must  be,  in  all  respects,  the  same  as  upon  a 
petition  for  a  judicial  settlement  of  the  petitioner's  account, 
except  that,  upon  the  hearing,  the  surrogate  must  first  determine, 
whether  sufficient  reasons  exist  for  granting  the  prayer  of  the 
petition;  and,  if  he  determines  that  they  exist,  he  must  make 
an  order  accordingly,  and  allowing  the  petitioner  to  account, 
for  the  purpose  of  being  discharged.  Upon  the  petitioner's 
fully  accounting,  and  paying  all  money  belonging  to  the  trust, 
and  deliTering  all  books,  papers,  and  other  properly  of  the  trust, 
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in  his  hands,  either  into  the  surrogate's  court,  or  as  the  surro 
sate  directs,  a  decree  may  be  made,  accepting  his  resignation^ 
and  discharging  him  accordingly. 
Bc«  I«.  1870,  eh.  860.  |  8. 

f  2815.  Petition  for  •ecarity  front  testamentary  trnsteo. 

Any  person,  beneficially  interested  in  the  execution  of  the 
trust,  may  present  to  the  surrogate's  court  a  written  petition, 
duly  yerined,  setting  forth,  either  upon  his  knowledge,  or  upon 
his  information  and  belief,  any  fact,  resi>ecting  a  testamentary 
trustee,  the  existence  of  which,  if  it  was  interposed  as  an  ob- 
jection to  granting  letters  testamentary  to  a  person  named 
li  executor  in  a  will,  would  make  it  necessary  for  such  a  person 
to  give  security,  in  order  to  entitle  himself  to  letters;  and  pray- 
ing for  a  decree,  directing  the  testamentary  trustee  to  give 
security  for  the  performance  of  his  trust;  and  that  he  may  be 
cited  to  show  cause,  why  such  a  decree  should  not  be  made. 
Upon  the  presentation  of  such  a  petition,  the  surrogate  must 
issue  a  citation  accordingly.  Upon  the  return  of  the  citation, 
a  decree,  requiring  the  testamentary  trustee  to  give  such  security, 
may  be  made,  in  a  case  where  a  person  so  named  as  executor 
can  entitle  himself  to  letters  testamentary,  oaly  by  giving  a  bond; 
but  not  otherwise. 

f  2816.  Secn#lt7|  bovr   arisen. 

The  security,  given  as  prescribed  In  the  last  section,  must  be 
a  bond  to  the  same  effect,  and  in  the  same  form,  as  an  executor's 
bond.  Bach  provision  of  this  chapter,  applicable  to  the  bond 
of  an  executor,  or  to  the  rights,  duties,  and  liabilities  of  the 
parties  thereto,  or  any  of  them,  including  the  release  of  the 
sureties,  and  tne  giving  of  a  new  bond,  apply  to  the  bond  so 
given,  and  to  the  parties  thereto. 

{   2817.  Remo-val   of  testamentary  trnmtee. 

In  either  of  the  following  cases,  a  person  beneficially  interested 
in  the  execution  of  the  trust,  may  present  to  the  surrogate's 
court  a  written  petition,  duly  verified,  setting  forth  the  facts, 
and  praying  for  a  decrc^e  removing  a  testamentary  trustee  from 
his  trust;  and  that  he  may  be  cited  to  show  cause,  whj  ivch  a 
decree  should  not  be  made: 

1.  Where,  if  he  was  named  in  a  will  as  executor,  letters  tes- 
tamentary would  not  be  issued  to  him,  by  reason  of  his  personal 
disqualification  or  incompetency. 

2.  Where,  by  reason  of  his  having  wasted  or  improperly  ap- 
plied the  money  or  other  property  in  his  charge,  or  invested 
money  in  securities  unauthorisied  by  law,  or  otherwise  improvi- 
dent ly  managed  or  injured  the  property  committed  to  his  charge, 
or  by  reason  of  other  misconduct  in  the  execution  of  his  trusty 
or  dishonest/,  drunkenness,  improvidence,  or  want  of  under* 
standing,  he  is  unfit  for  the  due  execution  of  his  trust. 

3.  Where  he  has  failed  to  give  a  bond,  as  required  by  a  decree, 
made  as  prescribed  in  the  Inst  two  pertions;  or  has  wilfully 
refused,  or  without  good  cause  neglected,  to  obey  a  direction' 
of  the  surrogate,  contained  in  any  other  decree,  or  in  an  order, 
made  as  prescribed  in  this  title;  or  any  provision  of  law,  rating 
to  the  discharge  of  his  duty. 

S  ».  0.  780,  cb.  1.  S  7- 
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i  2818.  [Am'd,  1884,  1003.]     Appointment  of  ■nccessor. 

When  a  person  named  in  a  will  as  sole  testamentary  trustee 
dies  prior  to  the  probate  of  the  will,  or  by  an  instrument  in 
writing  renounces  his  appointment,  or  when,  a  sole  testamentary 
trustee  dies,  or  becomes  a  lunatic,  or  is  by  a  decree  of  the  sur- 
rogate's court  removed  or  allowed  to  resign,  and  the  trust  has 
not  been  fully  executed,  the  same  court  may  appoint  his  suc- 
cessor, unless  such  an  appointment  would  contravene  the  express 
terms  of  the  will.  Where  one  or  two  or  more  persons  named 
in  a  will  as  testamentary  trustees  dies  prior  to  the  probate  of 
the  will,  or  by  an  instrument  in  writing,  renounces  his  or  their 
appointment,  or  where  one  of  two  or  more  testamentary  trustees 
dies  or  becomes  a  lunatic,  or  is  by  a  decree  of  the  surrogate's 
court  removed  or  allowed  to  resign,  a  successor  shall  not  bo 
appointed,  except  where  such  appointment  is  necessary  in  order 
to  comply  with  the  express  terms  of  the  will,  or  unless  the  same 
court,  or  the  supreme  court,  shall  be  of  the  opinion  that  the 
appointment  of  a  successor  would  be  for  the  benefit  of  the  cestui 
que  trust.  Unless  and  until  a  successor  is  appointed  the  remain- 
ing trustee  or  trustees  may  proceed  and  execute  the  trust  as 
fully  as  if  such  trustee  (or  trustees)  had  not  died,  renounced, 
become  a  lunatic,  been  removed  or  resigned.  Where  a  decree 
removing  a  trustee  or  discharging  him  upon  his  resignation  does 
not  designate  his  successor,  or  the  person  designated  therein  does 
not  qualify,  the  successor  must  be  appointed  and  must  qualify 
in  the  manner  prescribed  by  law  for  the  appointment  and  quali- 
fication of  an  administrator  with  the  will  annexed. 

L.  1870,  ch.  305.  |  3;  1  R.  S.  730,  ch.  1,  8 §  68,  71;  L.189*,  ch.  408;  L.  IfiOS. 
ch.  370.     In  effect  May  6,   1903. 

8  2810.  ProceedingTH  ^where  testamentary  trnatee  !•  also 
executor  or  adniiniHtrator. 

Where  the  same  person  is  a  testamentary  trustee,  and  also  the 
txecutor  of  the  will,  or  an  administrator  upon  the  same  estate, 
pn-ceodings  taken  by  or  against  him,  as  prescribed  in  this  title, . 
do  not  affect  him  as  executor  or  administrator,  or  the  creditors 
of,  or  persons  interested  in,  the  general  estate,  except  in  one  of 
the  following  cases: 

1.  Where  he  presents  a  petition,  praying  for  the  revocation  of 
his  letters,  he  may  also,  in  the  same  petition,  set  forth  the  facts, 
upon  showing  which  he  would  be  allowed  to  resign  as  testa- 
mentary trustee;  and  may  thereupon  pray  for  a  decree  allowing 
him  so^  to  resign,  and  for  a  citation  accordingly. 

2.  Where  a  person  presents  a  petition,  praying  for  the  revoca- 
ti(m  of  letters  issued  to  an  executor  or  administrator;  and  any 
of  the  facts  set  forth  in  the  petition  are  made,  by  the  provisions 
of  this  title,  sufficient  to  entitle  the  same  person  to  present  a 
petition,  praying  for  the  removal  of  a  testamentary  trustee:  the 
petitioner  may  pray  for  a  de<Tee.  removing  the  person  complained 
of  in  both  capacities,  and  for  a  citation  accordingly. 

In  either  case,  proceedings  upon  the  petition  for  the  resigna- 
tion or  removal,  as  the  case  requires,  of  the  testamentary  trustee, 
and  for  the  judicial  settlement  of  his  account,  may  be  taken,  as 
prescribed  in  this  title,  in  connection  with,  or  separately  from, 
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the  like  proceedings  upon  the  petition  for  the  reyoeation  of  the 
letters,  as  the  surrogate  directs. 

f   2820.  Application   of  this   title. 

The  provisions  of  this  title  apply  to  a  trust  created  by  the  will 
of  a  resident  of  the  State,  or  relating  to  real  property,  situated 
within  the  State,  without  regard  to  the  residence  of  the  trustee, 
or  the  time  of  the  execution  of  the  will. 
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TlTLB  VH. 
Provisions  relating  to  a  g^uardian* 

Article  1.  Appointment,  removal,  and  resignation  of  a  general  guardian. 

2.  Supervision  and  control  of  a  general  guardian.      Settlement  of  b1| 

accounts. 
8.  Guardians  appointed  by  will   or  deed. 

article:  first. 

Appointment,  removal  and  resignation  of  a  general  guardian. 

Sec.  2821.  Power  of  court  to  appoint  guardians. 

2822.  PoUtlon  for  appointment,  by  infant  over  fourteen. 
2828.  Contents  of  petlllon:  citation. 

2824.  Id. ;  wbere  i»etit loner  Is  a  married  woman. 

2825.  Appointment  of  guardian. 

2836.  Guardian  to  be  nominatel  by  Infant. 

2827.  Appointment  of  temporary  guiirdlan   for  Infant  under  fourteen. 

2828.  Term  of  office  of  temporary  guardian. 

2829.  Inquiry  as  to  value  of  property. 

2830.  Qualification  of  guardian  of  property. 

2831.  Id. ;  of  guardian  of  person. 

2832.  When  letters  may  be  revoked  for  misconduct,   etc. 

2833.  Citation;   bearing;   decree. 

2834.  Suspension  of  guardian;  effect  thereof. 

283R.  Application  by  guardian  for  rev  x  at  ion  of  letters. 

2836.  Proceedings   tbereupon. 

2837.  Wiinl  or  new  guardian  may   require  accounting. 

2838.  Application  for  ancillary  letters  to  foreign  guardian. 
2830.  Proceedings  thereupon. 

2840.  BflTect  of  ancillary  letters. 

2841.  Application  of  the  last  section  to  former  guardians. 

I  2821.  Po-vrer  of  court  to  appoint  mtardlans. 

The  surrogate's  court  has  the  like  power  and  authority  to  ap- 
point a  general  guardian,  of  the  person  or  of  the  property,  or 
both,  of  an  infant,  which  the  chancellor  had,  on  the  thirty-first 
day  of  December,  eighteen  hundred  and  forty-six.  It  has  also 
power  and  authority  to  appoint  a  general  guardian,  of  the  person 
or  of  the  property,  or  both,  of  an  infant  whose  father  or  mother 
is  living,  and  to  appoint  a  general  guardian,  of  the  property 
only,  of  an  infant  married  woman.  Such  power  and  authority 
must  be  exercised  in  like  manner  as  they  were  exercised  by  the 
court  of  chancery,  subject  to  the  provisions  of  this  act.  The 
same  person  may  be  appointed  guardian  of  an  infant  in  both 
capacities;  or  the  guardianship  of  the  person  and  of  the  property 
may  be  committed  to  different  persons. 

2  R.  S.  151,  I  6  (2  Bdm.  157);  L.  1870.  ch.  341  (7  Bdm.  716);  I*  1871, 
ck.  708   (9  Bdm.  132).     See  Rules  52-54. 
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i  2822.  [Ain*d,  1809.]  Petition  for  appointment,  ^y  ln<- 
Ca^nt   over  fourteen. 

In  either  of  the  following  casefl,  an  infant  of  the  age  of  four- 
teen years  or  upwards,  may  present,  to  the  surrogate's  court  of 
the  county  in  which  he  resides;  or,  if  lie  is  not  a  resident  of  the 
state,  to  the  surrogate's  court  of  the  county  in  whicli  any  of  his 
property,  real  or  personal,  is  situated;  a  written  petition,  duly 
verifitHl,  setting  forth  the  facts  upon  which  the  jurisdiction  of 
the  court  depends,  and  praying  for  a  decree  appointing  a  gen- 
eral guardian,  either  of  his  person,  or  of  his  property,  or  both,  as 
the  case  requires;  and,  if  necessary,  that  the  persons,  entitled  by 
law  to  be  cited  upon  such  an  application,  may  be  cited  to  .show 
cause,  why  such  a  decree  should  not  be  made: 

1.  Where  such  a  general  guardian  has  not  been  duly  appointed, 
either  by  a  court  of  competent  jurisdiction  of  the  state,  or  by 
the  will  or  deed  of  his  father  or  mother,  admitted  to  probate 
or  authenticated,  and  recorded,  as  prescribed  in  section  twenty- 
eight  hundred  and  fifty>one  of  this  act. 

2.  Where  a  general  guardian  so  appointed  has  died,  become  in- 
Qompetent  or  disqualified;  or  refuses  to  act;  or  has  been  removed; 
or  where  his  term  of  ofBce  has  expired.  Where  the  petitioner  is  a 
non-resident  married  woman,  and  the  petition  relates  to  i>ersonal 
property  only,  it  must  affirmatively  show  that  the  property  is 
not  subject  to  the  control  or  disposition  of  her  hnsband,  by  the 
law  of  the  petitioner's  residence.  Where  an  infant  in  one  of  the 
cases  mentioned  in  this  section  has  refused,  or  for  ten  days  has 
failed,  to  present  the  petition,  the  surrogate,  upon  notice  to  be 
given  in  such  manner  as  he  shall  direct,  to  the  infant  and  the 
persons  who  would  be  entitled  by  law  to  be  cited  upon  the  appli- 
cation of  the  infant,  shall  proceed  to  the  appointment  of  a  general 
guardian  of  the  property  of  the  infant  in  the  same  manner  as  if 
the  infant  had  duly  presented  the  petition. 

2  R.  S.  150.  I  4  (2  r^lm.  137)  ;  L.  1S70.  oh.  59  (7  Bilra.  580)  ;  L.  1871, 
ch.  32   (0  EOni.  ft8>.     Am'd  by  L.  1009,  ch.  231.     in  effect  Sept.  1,   1900. 

i  2823.  Contents  of  petition)  citation. 

A  petition,  presented  as  prescribed  in  the  last  section,  must 
also  state  whether  or  not  the  father  and  mother  of  the  petitioner 
are  known  to  be  living.  If  either  of  them  is  known  to  be  living, 
and  the  petition  does  not  pray  that  the  father,  or,  if  he  is  dead, 
that  the  mother,  may  be  appointed  the  general  guardian,  it  must 
set  forth  the  circumstances  which  render  the  appointment  of 
another  person  expedient;  and  must  pray  that  the  father,  or,  if 
he  is  dead,  that  the  mother,  of  the  petitioner  may  be  cited  to 
show  cause,  why  the  decree  should  not  be  made.  A  citation, 
issued  to  the  father  of  the  petitioner,  must  be  served  at  least 
ten  days  before  it  is  returnable.  Where  the  case  is  within  sub- 
division second  of  the  last  section,  the  netition  mu.st  pray  that 
the  person  formerly  appointed  general  guardian  may  be  cited; 
unless  it  is  shown  that  he  is  dead.  The  surrogate  must  inquire, 
and  ascertain  as  far  as  practicable,  what  relatives  of  the  infant 
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reside  in  his  county;  and  he  may,  in  his  discretion,  cite  any  rel«i- 
tive  or  class  of  relatiyes  of  the  infant,  residing  in  that  county 
or  elsewhere,  to  show  cause  why  the  prayer  of  the  petition 
should  not  be  granted. 

L.  1870,  ch.  341   (7  Edm.  716). 

S  2824.  Id.;  wliere  petitioner  U  a  married  woman. 

The  last  section  applies,  where  the  petitioner  is  a  married 
woman;  except  that  her  husband  must  also  be  cited,  and^  that 
the  surrogate  may,  in  his  discretion,  make  a  decree,  api>oiating 
a  guardian  of  her  property,  without  citing  Uer  father  or  her 
mother. 

1  2825.  Appointment  of  ffuardlan. 

Upon  the  return  of  the  citation,  the  surrogate  must  make  such 
a  decree  in  the  premises,  as  justice  requires.  He  may,  in  his 
discretion,  hear  allegations  and  proofs  from  a  person  not  a  party. 
Where  a  citation  is  not  issued,  the  surrogate  must,  upon  the 
presentation  of  the  petition,  inquire  into  the  circumstances.  For 
the  purpose  of  such  an  inquiry,  or  of  an  inquiry  into  the  amount 
of  security  to  be  required  of  the  guardian,  he  may  issue  a  sub- 
poena, requiring  any  person  to  attend  before  him,  to  testify  re- 
specting any  matter  involved  therein.  If  he  is  satisfied  that  the 
allegations  of  the  petition  are  true  in  fact,  and  that  the  interests 
of  the  infant  will  be  promoted  by  the  appointment  of  a  general 
guardian,  either  of  his  person  or  of  his  property,  he  must  make 
a  decree  accordingly,  except  that  a  guardian  of  the  person  of  a 
married  Avoman  shall  not  be  appointed.  In  a  proper  case,  he 
may  appoint  a  general  guardian  in  one  capacity,  without  a  cita- 
tion and  issue  a  citation,  to  show  cause  against  the  appointment 
(»f  a  general  guardian  in  the  other  capacity. 

2  R.   S.    15 1,   fi   6    (2  Ekim.   157). 

1  2820,  Guardian  to  be  nominated  by  Infants^ 

A  guardian,  appointed  upon  the  application  of  an  infant  of  the 
age  of  fourteen  years,  or  upwards,  as  prescribed  in  this  articie, 
must  be  nominated  by  the  infant,  subject  to  the  approval  of  the 
aurroffate. 

2  R.   S.   150,   f  4  (2  Edm.   157). 

I  2827.  Appointment  of  temporary  ffnardlan  for  Infant 
finder   fourteen. 

A  relative  of  an  infant  under  fourteen  years  of  age,  or  any 
other  person  in  behalf  of  such  an  infant,  may  present,  to  the 
surrogate's  court  of  the  county  in  which  the  infant  resides;  or, 
if  he  is  not  a  resident  of  the  State,  to  the  surrogate's  court  of 
the  county  in  which  any  of  the  infant's  property,  real  or  personal, 
is  situated;  a  written  petition,  duly  verified,  setting  forth  the 
facts,  upon  which  the  jurisdiction  of  the  court  depends,  and  pray- 
ing for  a  decrea  appointing  a  guardian  of  the  person,  or  of  the 
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property,  or  both,  of  the  infant,  to  serve  until  the  infant  attains 
the  uge  of  fourteen  years,  and  a  successor  to  the  guardian  is 
appointed.  The  cases  in  which  such  a  guardian  may  be  appointed, 
tlie  contents  of  the  petition,  and  tlie  proceeiiiugs  thereupon,  are 
the  same,  as  prescribed  in  the  ftireRoing  sections  of  this  article, 
witli  respect  to  the  appointment  of  a  general  guardian,  upon  the 
petition  of  an  infant  of  the  age  of  fourteen  years  or  upwards; 
except  that  the  surrogate  must  nominate,  as  well  as  appoint,  the 
temporary  guardian. 

2  R.  S.   151,   I  5   (2  Edm.   157). 

I  2828.  Term  of  olllce  of  temporary  ■raardian. 

The  term  of  office  of  a  guardian,  appointed  as  prescribed  in  the 
last  section,  expires  when  the  infant  attains  the  age  of  fourteen 
years.  But  after  the  infant  attains  that  age,  the  person  so  ap- 
pomted  continues  to  retain  all  the  powers  and  authority,  and  is 
subject  to  all  the  duties  and  liabilities,  of  a  guardian  of  the  per- 
son, or  of  the  property,  or  both,  pursuant  to  his  letters:  until 
his  .successor  is  appointed  and  has  qualified,  or  until  his  letters 
are  revoked,  for  some  other  cause,  by  a  decree  of  the  surrogate's 
court:  and  his  sureties  are  responsible  accordingly. 

Id.,  I  10. 

f  2820.  Inaniry  as  to  -ralae  of  property. 

Where  a  general  guardian  of  the  property  of  an  infant  is  ap- 
pointed, as  prescribed  in  this  article,  the  surrogate  must  inquire 
into  the  infant's  circumstances,  and  must  ascertain,  as  nearly  as 
practicable,  the  value  of  his  personal  property,  and  of  the  rents 
and  profits  of  his  real  property. 

Id.,  part  of  I  6. 

8  2830.  [Am'd,  1881,  1802.]  <lnallilcatlon  of  iraardian  of 
property* 

Before  letters  of  guardianship  of  an  infant's  property  are  issued 
by  the  surrogate's  court,  the  person  appointed  must,  besides  tak- 
ing an  official  oath,  as  prescribed  by  law,  execute  to  the  infant, 
and  file  with  the  surrogate,  his  bond,  with  at  least  two  sureties, 
in  a  penalty,  fixed  by  the  surrogate,  not  less  than  twice  the  value 
of  the  personal  property,  and  of  the  rents  and  profits  of  the  real 
property;  conditioned  that  the  guardian  will,  in  all  things,  faith- 
fully discharge  the  trust  reposed  in  him,  and  obey  all  lawful 
directions  of  the  surrogate  touching  the  trast;  and  that  he  will, 
in  all  respects,  render  a  just  and  true  account  of  all  money  and 
other  property  received  by  him,  and  of  the  application  thereof, 
and  of  his  guardianship,  whenever  he  is  required  so  to  do,  by  a 
court  of  competent  jurisdiction;  but  the  surrogate  may,  in  his 
discretion,  limit  the  amount 'of  the  bond  to  not  less  than  twice  the 
value  of  the  personal  property  and  of  the  rents  and  profits  of  the 
real  property  for  the  term  of  three  years.  But  in  case  where  it 
appears  to  be  impracticable  to  give  a  bond  safflcient  to  cover  the 
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whole  amount  of  the  infant's  personal  property  the  surrogate  may, 
iu  his  discretion,  accept  security,  to  be  approved  by  the  surrogate, 
not  less  than  twice  the  amount  of  the  particular  portion  of  the 
infant's  property  which  the  guardian  will  be  authorized  under  the 
letters  to  receive;  and  issue  letters  thereon  limited  to  the  receiving 
and  administering  only  such  personal  property  for  which  double 
the  security  has  been  given,  and  restraining  the  guardian  from  re- 
ceiving any  other  personal  property  of  the  infant  until  the  further 
order  of  the  surrogate  on  additional  further  satisfactory  security. 

2  R.   S.    151,   I  K;  L.  lbD2.   ch.   559. 

f  28211.  Id.)  of  flpnardlan  of  person. 

Before  letters  of  guardianship  of  an  infant's  person  ar<%  issued 
by  the  surrogate's  court,  the  person  appointed  must  take  the 
oflicial  oath  as  prescribed  by  law.  The  surrogate  may  also  re- 
quire him  to  execute  to  the  infant  a  bond,  in  a  penaltj*  fixed  by 
the  surrogate,  and  with  or  without  sureties,  as  to  the  surrogate 
seems  proper;  conditioned,  that  the  guardian  will  in  all  things 
faithfully  discharge  the  trust  reposed  in  him,  and  duly  account 
for  all  money  or  other  property  which  may  copie  to  his  hands,  as 
directed  by  the  surrogate's  court. 

i  2HS2.  Wlien  letters  may  be  revoked  for  iiiiscondnet*  etc. 

In  either  of  the  following  cases,  the  ward,  or  any  relative  or 
other  person  in  his  behalf,  or  the  surety  of  a  guardian,  may,  at 
any  time,  present  to  the  surrogate's  court,  a  written  petition,  duly 
verified,  .setting  forth  the  facts,  and  praying  for  a  decree,  revoking 
letters  of  guardianship,  either  of  the  person,  or  of  the  property, 
or  both;  and  that  the  guardian  complained  of  may  be  cited  to 
show  cause,  why  such  a  decree  should  not  be  made: 

1.  Where  the  guardian  is  disqualified  by  law,  or  is,'  for  any 
reason,  incompetent  to  fulfil  his  trust. 

2.  Where,  by  reason  of  his  having  wasted  or  improperly  applied 
the  money  or  other  projjcrty  in  his  charge,  or  invested  money  in 
securities  authorized  by  law,  or  otherwise  improvidently  man- 
aged or  injured  the  real  or  personal  property  of  the  ward,  or  by 
reason  of  other  misconduct  in  the  execution  of  his  office,  or  his 
dishonesty,  drunkenness,  improvidence,  or  want  of  understanding, 
he  is  unfit  for  the  due  execution  of  his  office. 

3.  Where  he  has  wilfully  refused,  or,  without  good  cause,  neg- 
lected, to  obey  any  lawful  direction  of  the  surrogate,  contained 
in  a  decree  or  an  order;  or  any  provision  of  law,  relating  to  the 
discharge  of  his  duty. 

4.  Where  the  grant  of  letters  to  him  was  obtained,  by  a  false 
suggestion  of  a  material  fact. 

5.  Where  he  has  removed,  or  is  about  to  remove,  from  the  Stat*, 
H.  In  the  case  of  the  guardian  of  the  person,  where  the  infant's 

welfare  will  be  promoted  by  the  appointment  of  another  guardian. 
2  R.  8.   151,   8   14;  L.  1837,   ch.   400,    SI   34,   45    (4  Edm.  493,  495). 
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I  2833.  Citation  I  hearlaur}  decree. 

ITpon  the  presentation  of  a  petition,  as  prescribed  in  the  last 
section,  the  surrogate  must  inquire  into  the  matter;  and,  for  that 
purpose,  he  may  issue  a  subpoena  to  any  person,  requiring  him  to 
attend  and  testify  in  the  premises.  If  tlie  surrogate  is  satisfied 
that  there  is  probable  cause  to  believe,  that  the  allegations  of  the 
petition  are  true,  he  must  issue  a  citation  to  the  guardian  com- 
plained of;  and,  upon  the  return  thereof,  if  the  material  allega* 
tions  of  the  petition  are  established,  he  must  make  a  decree,  ro-. 
yoking  the  guardian's  letters  accordingly;  except  that,  where  th«y 
case  is  within  subdivision  third  or  fourth  of  this  last  section,  he 
mast  dismiss  the  proceedings,  under  the  like  circumstances  and 
upon  the  like  terms,  as  prescribed  in  sections  2686  and  2687  of 
this  act,  where  a  similar  complaint  is  made  against  an  executor  or 
administrator* 

Id.  SI  14  and  16,  am'd. 

i  2834.  Suapension  of  wardi&Aftj  effect  tliereof. 

Upon  issuing  a  citation  as  prescribed  in  the  last  section,  the 
surrogate  may,  in  his  discretion,  make  an  order  suspending  the 
guardian,  wholly  or  partly,  from  the  exercise  of  his  powers  and 
authority,  during  the  pendency  of  the  special  proceeding.  A  cer- 
tified copy  of  an  order  so  made  must  accompany  the  citation,  and 
be  served  therewith ;  but,  from  the  .time  when  it  is  made,  the  order 
is  binding  upon  the  guardian  and  upon  all  other  persons,  without 
service  thereof,  subject  to  the  exceptions  and  limitations  pre- 
scribed in  sections  2603  and  2604  of  this  act,  with  respect  to  a 
decree  revoking  letters. 

L.  1837.  ch.  460.  i  61  (4  Edm.   497). 

^i  2835.   Application  hy  ffuardian  for  revocation  of  letters. 

A  guardian,  appointed  as  prescribed  in  this  title,  may,  at  any 
time,  present  to  the  surrogate's  court  a  written  petition,  duly 
verified,  setting  forth  the  facts  upon  which  the  application  is 
founded,  and  praying  that  his  account  may  be  judicially  settled; 
that  a  decree  may  thereupon  be  made,  revoking  his  letters,  and 
discharging  him  accordingly;  and  that  the  ward  may  be  cited  to 
show  cause  why  such  a  decree  should  not  be  made.  The  surro- 
gate may,  in  his  discretion,  entertain  or  decline  to  entertain  the 
application. 

Id.,  part  of  If  51  and  52. 

I  2830.  Proceedlnflfs   tlierevpon. 

If  the  surrogate  entertains  an  application,  made  as  prescribecL 
in  the  last  section,  he  must  issue  a  citation,  as  prayed  for  in  the 
petition;  and  he  may  also  require  notice  of  the  application  to  be 
given  to  such  other  persons,  and  in  such  a  manner,  as  he  deems 
proper.  Upon  the  return  of  the  citation,  a  guardian  ad  litem  fi)r 
the  ward  must  be  appointed;  and  the  surrogate  n^ay  also,  in  his 
discretion,  allow  any  person  to  appear  and  contest  the  applica- 
tion, in  the  interest  of  the  ward.    Upon  the  hearing,  the  surrogate 
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must  first  determine  whether  sufficient  reasons  exist  for  grantiuflr 
the  prajer  of  the  petition.  If  he  determines  that  they  exist,  and 
that  the  interests  of  the  ward  will  not  be  prejudiced  by  the  resig- 
nation of  the  guardian,  the  surrogate  must  make  an  order  accord- 
ingly, and  allowing  the  petitioner  to  account,  for  the  purpose  of 
being  discharged.  Upon  his  fully  accounting,  and  paying  all 
money  which  is  found  to  be  due  from  him  to  the  ward,  and  deliv- 
ering all  books,  papers,  and  other  property  of  the  ward  in  his 
hands,  either  into  the  surrogate's  court,  or  in  such  a  manner  as 
the  surrogate  directs,  a  decree  may  be  made,  revoking  the  peti- 
tioner's letters,  and  discharging  him  accordingly. 

L.   18.37.  cb.  400,  part  of  IS  52,  53.  54,  55  and  56. 
f  2837.  AVarcl  or  new  jrnardian  may  reqaire  aocountinff. 

Notwithstanding  the  discharge  of  a  guardian,  as  prescribed  in 
the  last  section,  his  successor  or  the  ward  may  compel  a  judicial 
settlement  of  his  account,  as  prescribed  in  article  second  of  this 
title,  in  the  same  manner  and  with  like  effect,  as  if  the  decree 
discharging  him  had  not  been  made.  With  respect  to  all  matters 
connected  with  his  trust,  his  sureties  continue  to  be  liable,  until 
his  account  is  judicially  settled  accordingly.     • 

Id.,  part  of  I  56  (4  Bdm.  490). 

i  2Ha8.  TAniM,  1892,  1807,  lAOO.l  Application  for  ancil- 
lary letterM  to  forclgra  firiiardlans. 

1.  Where  an  infant,  who  resides  without  the  State  and  within 
the  United  States,  is  entitled  to  property  within  the  State,  or  to 
maintain  an  action  in  any  court  thereof,  a  general  guardian  of 
his  property,  who  has  been  appointed  by  a  court  of  competent 
jurisdiction,  within  the  State  or  territory  where  the  ward  resides, 
and  has  there  given  security,  in  at  least  twice  the  value  of  the 
personal  property,  and  of  the  rents  and  profits  of  the  real  property, 
of  the  ward,  may  present,  to  the  surrogate's  court  having  juris- 
diction, a  written  petition,  duly  verified,  setting  forth  the  facts, 
and  praying  for  ancillary  letters  of  guardianship  accordingly. 
The  petition  must  be  accompanied  with  exemplified  copies  of  the 
records  and  other  papers,  showing  that  he  has  been  so  appointed, 
and  has  given  the  security  required  in  this  section,  which  mnst 
bo  authenticated  in  the  mode  prescribed  in  section  forty-five  of 
the  decedent  estate  law,  for  the  authentication  of  records  and 
paners.  upon  an  application  for  ancillary  letters  testamentary, 
or  ancillary  letters  of  administration. 

2.  Where  an  infant  who  resides  without  the  State  and  within 
a  foreign  country  is  entitled  to  personal  property  within  the 
State,  or  to  maintain  an  action,  or  special  proceeding  in  any 
court  thereof  respecting  such  personal  property,  a  general  guard- 
ian of  his  property,  authorized  to  act  as  such  within  the  foreign 
country  where  the  ward  resides,  may  apply  to  the  surrogate's 
court  of  the  county  where  such  personal  property  or  any  part 
thereof  is  situated,  for  ancillary  letters  of  guardianship  on  the 
personal  estate  of  such  infant,  and  the  person  so  authorized  must 
present  to  the  surrogate's  court  having  jurisdiction  a  written 
petition  duly  verified,   setting  forth   the  facts  and   praying  for 
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ancillary  letters  ct  guardianship  on  the  personal  estate  of  snch 
infant.  The  petition  must  be  accompanied  with  the  exemplifiid 
<ropie8  of  the  records  and  other  papers  showing  the  appointment 
of  such  foreign  guardian,  or  where  such  foreign  guardian  has 
not  been  appointed  by  any  court  with  other  proof  of  his  authority 
to  net  as  such  guardian  within  such  foreign  country,  and  also 
with  proof  that  pursuant  to  the  laws  of  such  foreign  country, 
such  foreign  guardian  is  entitled  to  the  possession  of  th^  wards 
personal  estate.  IQzeiiiplified  copies  of  the  records,  where  nasA 
pursuant  to  this  subdivision,  must  be  auth^ticated  by  the  Mai 
of  the  court,  or  officer,  by  which  or  by  whom  such  foreign  guardian 
was  appointed,  or  the  officer  having  the  custody  of  the  seal  or  of 
I  ho  r».*cord  iboreof,  and  the  signature  of  a  judge  of  such  court, 
or  the  signature  of  such  officer  and  of  the  clerk  of  such  court  or 
officer,  if  any;  and  must  be  further  authenticated  by  the  certificate, 
under  the  principal  seal  of  the  department  of  foreign  affairs,  or 
the  department  of  justice  of  such  country,  attested  by  the  signa- 
ture or  seal  of  a  United  States  consul. 

L.  1870.  ch.  59.  part  of  |  1  (7  Bdm.  580)  ;  L.  1802,  ch.  676;  L.  1897,  ck. 
492.  Am'd  by  L.  1900.  ch.  05,  |  3.  See  note  70  of  notes  oC  Board  of 
SLatutory  Conriolidntlon  at  end  of  code. 

I  2889.    [Am'd,  1802.]    Proeeedtnsrs  tliereapon. 

Where  the  surrogate  is  satisfied,  upon  the  papers  presented, 
as  prescribed  in  the  last  section,  that  the  case  is  within  that 
section,  and  that  it  will  be  for  the  ward's  interest,  that  ancillary 
letters  of  guardianship  should  be  issued  to  the  petitioner,  he 
may  make  a  decree  granting  ancillary  letters  accordingly. 
Such  a  decree  may  be  made  without  a  citation,  or  the  surrogate 
may  cite  such  persons  as  he  thinks  proper,  to  show  cause,  why  the 
prayer  of  the  petition  should  not  be  granted.  But  before  the 
ancillary  letters  are  issued,  the  surrogate  must  inquire,  whether 
any  debts  are  due  from  the  ward's  estate  to  residents  of  the 
State;  and  if  so,  he  must  require  payment  thereof. 
Id.,  part  of  I  1;  L.  1892,  cb.  676. 

f  2840.  Bffeet  of  anelllary  letters. 

Ancillary  letters  of  guardianship  are  issued  ao  prescribed  in 
the  last  section,  without  security  and  without  an  oath  of  office. 
If  issued  in  a  case  provided  for  in  subdivision  one,*  of  section 
twenty-eight  hundred  and  thirty-eight,  they  authorize  the  person  to 
whom  they  are  issued  to  demand  and  receive  the  personal  prop- 
erty, and  the  rents  and  profits  of  the  real  property  of  the  ward;  to 
dispose  of  them  in  like  manner  as  a  guardian  of  the  property  ap- 

g Dinted  as  prescribed  in  this  article;  to  remove  them  from  the 
tate,  and  to  maintain  or  defend  any  action  or  special  proceeding 
in  the  ward's  behalf.  If  issued  in  a  cnse  provided  for  m  subdivi- 
sion two  of  section  twenty-eight  hundred  and  thirty-eight,  such  an- 
cillary letters  of  guardianship  authorize  the  person  to  whom  they 
are  issued  to  demand  and  receive  the  personal  estate  of  the  ward, 
and  to  dispose  of  it  in  like  manner  ns  a  guardian  of  property  ap- 
pointed as  prescribed  in  this  article,  and  to  maintain  or  defend  any 
action  or  special  proceeding  rospoctirg  such  personal  estate  in  the 
ward's  behalf.  But  in  neither  case  do  pnch  letters  authorize  such 
ancillary  guardian  to  receive  from  a  resident,  guardian,  executor, 
or  administrator,  or  from  a  testnmentary  trustee,  subject  to  the 
jurisdiction  of  a  surrogate's  court,  money  or  other  property  h^ 
>■■....■■■-  '■  ' "  ' 
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longing  to  the  ward,  in  n  cnne  whero  letters  hnye  been  Issaed  to  s 
foardian  of  the  Infant's  property,  from  a  snrrosrate's  court  of  • 
county  within  the  State,  npon  nn  nllojrntion  that  the  infant  was  a 
resideat  of  that  coiinly.  oxoopt  by  the  special  direction,  made 
npon  jrood  cause  shown,  of  the  snrrojratc's  court  from  which  the 
principal  letters  wore  isTiiod,  or  unless  the  principal  letters  have 
been  duly  revoked. 
Id.,  remainder  of  S  1. 

f  S841.  Application  of  the  last  seotion  to  former 
■vardlanfl* 

The  last  section  applies  to  letters  granted,  before  this  chapter 
takes  effect,  by  a  sui  lopitc's  court  of  the  State,  to  a  guardian  ap- 
pointed by  a  conrt  of  another  State,  or  a  territory  of  the  United 
States,  upon  presentntion  of  an  exemplified  transcript  of  the  ree- 
nrd  of  his  appoint  meiit. 
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ARTICIiB  SBOOND. 

Bupervision  and  control  of  a  general  gttardian,     SeiiUmeni  of 
his  account 

Sec.  2842.  Onaidlan  to  file  annaal  iDTentoij  and  aecoont. 

2843.  AffldaTit  to  be  annexed  thereto. 

2844.  Annual  exaailnatlon  of   guardian's  accounts. 
2846.  Proceedings  wlten  account  defective,  etc. 

2846.  Surrogate  mar  direct  as   to  Infant's  maintenance. 

2847.  When  judicial  settlement  of  guardian's  account  oompelled. 

2848.  Id.;  as  to  guardian  of  person. 

2840.  When  guardian  may  compel  Judicial  settlement. 
2860.  Citation;  proceedings  thereupon. 

I  884a.  GvuurdlAA  to  Jlle  ana-iuil  tnT'eiitory  AMd  Aceount. 

A  general  cruardiaii  of  an  infant's  property,  appointed  by  a  sur- 
rosrate's  court,  must,  in  the  month  of  January  of  each  year,  as 
long  as  any  of  the  infant's  property,  or  of  the  proceeds  thereof, 
remains  under  his  control,  fife  in  the  surrogate's  court  the  follow- 
ing papers; 

See  I  2841.  ante. 

1.  An  inventory,  containing  a  full  and  true  statement  and  de- 
scription of  each  article  or  item  of  personal  property  of  his  ward, 
received  by  him,  cince  his  appointment,  or  since  the  filing  of  the 
last  annual  inventory,  as  the  case  requires;  the  value  of  each 
article  or  item  so  received;  a  list  of  the  articles  or  items,  remain- 
ing in  his  hands;  a  statement  of  the  manner  in  which  he  has  dis- 
posed of  each  article  or  item,  not  remaining  in  his  hands;  and  a 
full  description  of  the  amount  and  nature  of  each  investment  of 
money,  made  by  him. 

2.  A  full  and  true  account,  in  form  of  debtor  and  creditor,  of  all 
his  receipts  and  disbursements  of  money,  during  the  preceding 
|rear;  in  which  he  must  charge  himself  with  any  balance  remain- 
ing in  his  hands,  when  the  last  account  was  rendered,  and  must 
distinctly  state  the  amount  of  the  balance  remaining  in  his  hands, 
at  the  conclusion  of  the  year,  to  be  charged  to  him  in  the  next 
year's  account. 

L.  1887,  ch.  460,  §  67  (4  Edm.  497),  amM.    Bee  i  2866.  post. 

I  2848.  Affidavit  to  be  Annexed  thereto. 

With  the  inventory  and  account,  filed  as  prescribed  in  the  last 
section,  iqust  be  filed  an  affidavit,  which  must  be  made  by  the^ 
guardian,  unless,  for  good  cause  shown  in  the  affidavit,  the  sur^ 
rogate  permits  the  same  to  be  made  by  an  agent  or  attorney,  who 
is  cognizant  of  the  facts.  The  affidavit  must  state,  in  substance, 
that  the  inventory  and  account  contain,  to  the  best  of  the  affiant's 
knowledge  and  belief,  a  full  and  true  statement  of  all  the  guar- 
dian's receipts  and  disbursements,  on  account  of  the  ward;  and  of 
all  money  and  other  personal  property  of  the  ward,  which  have 
come  to  the  hands  of  the  guardian,  or  have  been  received  by  any 
other  person  by  his  order  or  authority,  or  for  his  use,  since  his 
appointment,  or  since  the  filing  of  the  last  annual  inventory  and 
account,  as  the  case  requires;  and  of  the  value  of  all  such 
property;  together  with  a  full  and  true  statement  and  account  of 
the  manner,  in  which  he  has  disposed  of  the  same,  and  of  all  the 
property  remaining  in  his  hands,  at  iho  time  of  filing  the  Inventory 
and  account;  and  a  full  and  true  description  of  the  amount,  and 
saturc  of  <»ach  investment  made  by  him,  since  his  appointment,  or 
■iace  th^  flling  of  the  last  anpual  inventory,  and  account,  M  i^ 
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case  requires;  and  that  he  does  not  know  of  any  error  or  omiasioa 

in  the  inventory  or  account,  to  the  prejudice  of  the  ward.    The 

surrogate  most  annex  a  copy  of  this  and  the  last  section^  to  all 

letters  of  guardianship  of  tne  property  of  an  infant  issoed  from 

his  court. 

L.  1887,  ch.  400.  ff  S7  and  68.  See  i  2865,  poft. 

I  2844.  [Am^d,  1881.]  Annual  exnmlnstlon  of  snnrdtsn's 
scoonnta. 

In  the  month  of  February  of  each  year,  and  thereafter  until 
completed,  the  surrogate  must,  for  the  purposes  specified  in  the 
next  section,  examine  or  cause  to  be  examined,  under  his  direc- 
tion, all  inyentories  and  accounts  of  guardians  filed  since  the 
first  day  of  February  of  the  preceding  year.  The  examination 
may  be  made  by  the  clerk  of  the  surrogate's  court,  or  by  a  person 
specially  appointed  by  the  surrogate  to  make  it,  who  must,  oefore 
he  enters  upon  the  examination,  subscribe  and  take,  before  the 
surrogate,  and  file,  with  the  clerk  of  the  surrogate  s  court,  an 
oath  faithfully  to  execute  his  duties,  and  to  make  a  true  report 
to  the  surrogate.  Where  the  surrogate  seasonably  certifies  in 
writing  to  the  board  of  superyisors,  or,  in  the  county  of  New- 
York,  to  the  board  of  aldermen,  that  the  examination  required 
by  this  section  cannot  be  made  by  him,  or  by  the  clerk  of  the 
surrogate's  court,  or  by  any  clerk,  employed  in  his  office  and 
paid  by  the  county,  the  board  mast  provide  for  the  compensation 
of  a  suitable  person  to  make  the  examination. 

Id.,  part  of  f  68.    See  9  2856.  poet. 

I  2845.  Proceodins*  vrlten  acconnt  defective,  ete. 

If  it  appears  to  the  surrogate,  upon  an  examination  made  as 
prescribed  in  the  last  section,  that  a  general  guardian  of  an  in- 
fant's property,  appointed  by  letters  issued  from  his  court,  has 
omitted  to  file  his  annual  inventory  or  account,  or  the  affidavit 
relating  thereto,  as  prescribed  in  the  last  section  but  one;  or  if 
the  surrogate  is  of  the  opinion,  that  the  interest  of  the  ward 
requires  that  the  guardian  should  render  a  more  full  or  satis- 
factory inventory  or  account;  the  surrogate  must  make  an  order, 
requiring  the  guardian  to  supply  the  deficiency,  and  also,  in  his 
discretion,  requiring  the  guardian  personally  to  pay  the  expense 
of  serving  the  order  upon  him.  where  the  guardian  fails  to 
comply  with  such  an  order,  within  three  months  after  it  is  made; 
or  where  the  surrogate  has  reason  to  believe  that  sufficient  cause 
exists  for  the  guardian's  removal,  the  surrogate  may,  in*  his  dis- 
cretion, apooint  a  fit  and  proper  person  special  guardian  of  the 
ward,  for  the  purpose  of  filing  a  petition  in  his  behalf,  for  the 
removal  of  the  guardian,  and  prosecuting  the  necessary  proceed- 
ings for  that  purpose. 

Id.,  f  60.      Sae  i  2886,  post. 

I  284e.  8vrroffftt«  mnr  direct  as  to  Infant's  malnt«nanee. 

Upon  the  petition  of  the  general  guardian  of  an  infant's  person 
or  property;  or  of  the  infant;  or  of  any  relative  or  other  person 
in  his  behalf;  the  surrogate,  upon  notice  to  such  persons,  if  any, 
as  he  thinks  proper  to  notify,  may  make  an  order,  directing  the 
application,  by  the  guardian  of  the  infant's  property,  to  the  sup- 
port and  education  of  the  infant,  of  such  a  sum  as  to  the  surro- 
gate seems  proper,  out  of  the  income  of  the  infant's  property; 
or,  where  the  income  is  inadequate  for  that  purpose,  out  of  the 
principal. 
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I  284T.  IVl&en  Judicial  aettlem^nt  of  cnardlAn'a  Mocovnt 
•ompellecl, 

A  written  petition,  duly  verified,  praying  for  the  judicial  settle- 
ment of  the  account  of  a  general  guardian  of  an  infant's  prop- 
trty,  and  that  he  may  be  cited  to  attend  the  settlement  thereof, 
may  be  presented  to  the  surrogate's  court,  in  either  of  the  follow- 
ing cases: 

1.  By  the  ward,  after  he  has  attained  his  majority. 

2.  By  the  executor  or  administrator  of  a  ward,  who  has  died. 

3.  By  the  guardian's  successor,  including  a  guardian  appointed 
after  the  rev-ersal  of  a  decree,  appointing  the  person  so  required 
to  account. 

4.  By  a  surety  in  the  official  bond  of  a  guardian  whose  letters 
have  been  revoked ;  or  by  the  legal  representative  of  such  surety. 
Citation  under  this  subdivision  must  be  directed  to  both  the 
guardian  and  the  ward. 

See  li.  1890,  cb.  62. 

S  2848.   [Ant'df  1881.)    Id.|  as  to  wardtan  of  person. 

A  petition,  for  the  judicial  settlement  of  the  accouit  of  n 
general  guardian  of  an  infant's  person,  may  be  presented,  as  inv- 
scribed  in  the  last  section,  or  by  the  general  guardian  of  tl«o 
infant's  property;  but,  upon  the  presentation  thereof,  proof  muKt 
be  made  to  the  surrogate's  satisfaction,  that  the  guardian  so 
required  to  account  has  received  money  or  property  of  the  ward, 
for  which  he  has  not  accounted;  or  which  he  has  not  paid,  or 
delivered,  te  the  general  guardian  of  the  infant's  property;  and 
a  guardian  of  the  estate  only  of  a  minor  shall  be,  for  the  purposes 
of  this  chapter,  deemed  a  general  guardian. 

$  2849.  [Am*d,  1803.]  "Wlien  arnArdlan  may  compel  Jndl- 
olal  settlement. 

A  guardian  may  present  to  the  surrogate's  court  a  written 
petition,  duly  verified,  praying  for  a  judicial  settlement  of  his 
account,  and  a  disi^harge  from  his  duties  and  liabilities,  in  any 
case,  where  a  petition  for  a  judicial  settlement  of  his  account 
may  be  presented  by  any  other  person,  as  prescribed  in  either  of 
the  last  two  sections.  The  petition  must  pray  that  the  person, 
who  might  have  so  presented  a  petition  and  also  the  sureties  in 
his  official  bond  of  such  guardian  or  the  legal  representatives  of 
such  surety,  may  be  cited  to  attend  the  settlement. 

L.   1893,    eh.   804. 

I  2850.  [Am'd,  1882,  1887.]  Citation)  prooeedlnvs  tbere- 
npon. 

Upon  the  presentation  of  a  petition,  as  prescribed  in  either  of 
the  Inst  three  sections,  the  surrogate  must  issue  a  citation  ac- 
cordmgly.  Section  2727.  sections  2733  to  2738,  both  inclusive, 
and  sections  2741  and  2744  of  this  act,  apply  to  a  guardian  ac- 
counting, as  prescribed  in  this  article,  and  regulate  the  proceed- 
ings upon  sucn  an  accounting.  The  accounting  party  must  annex 
to  fvery  account  produced  and  filed  by  him.  an  affidavit,  in  the 
form  prescribed  in  this  article,  for  the  affidavit  to  be  annexed 
by  him  to  his  annual  inventory  and  account.  A  guardian  desig- 
nated, in  this  title,  is  entitled  to  the  same  compensation  as  an 
executor  or  administrator 
'  \  lie?,    ch.   148. 
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ARTICIJD  THIRD. 

Chmrdiana  appointed  by  urill  or  deed. 

lee.  2861.  Will  or  deed  containing  appointment  to  be  proTed,  etc.,  and  !•• 
corded. 

2852.  Testainentary  goardUn;  qualification,  letters,  etc 

2853.  Wben  security  required  from  guaruiao  aypumted   hy  will  or  deed. 
,       2854.  Wbat  security  to  be  ^yen. 

,        2666.  Inventory  and  intermediate  account  may  be  required. 

2866.  When  surrogate  may  compel  Judicial  settlement  of  account. 
>       2867.  Effect  of  decree. 

2858.  Removal  of  guardian  appointed  by  will  or  deed. 

2859.  Resignation  of  such  a  guardian. 

2860.  Appointment  of  successor. 

fi  2861.  "Will  or  deed  containing  appointment  to  b« 
proved,   etc.,  and   recorded. 

A  person  shall  not  exercise,  within  the  State,  any  power  or 
authority,  as  guardian  of  the  person  or  property  of  an  infant, 
by  virtue  of  an  appointment  contained  in  the  will  of  the  infant's 
father  or  mother,  being  a  resident  of  the  State,  and  dying  after 
this  chapter  takes  effect,  unless  the  will  has  been  duly  admitted 
to  probate,  and  recorded  in  the  proper  surrogate's  court,  and 
letters  of  guardianship  have  been  issued  to  him  thereupon;  or 
by  virtue  of  an  appointment  contained  in  a  deed  of  the  mfant'i 
father  or  mother,  being  a  resident  of  the  State,  executed  after 
this  chapter  takes  effect,  unless  the  deed  has  been  acknowledged 
or  proved,  and  certified,  so  as  to  entitle  it  to  be  recorded,  and 
has  been  recorded  in  the  office  for  recording  deeds  in  the  county, 
in  which  the  person  making  the  appointment  resided,  at  the 
time  of  the  execution  thereof.  Where  a  deed  containing  such  an 
appointment  is  not  recorded,  within  three  months  after  the  death 
of  the  grantor,  the  person  appointed  is  presumed  to  have  re- 
nounced the  appointment;  andf  if  a  guardian  is  afterwards  dul^ 
appointed  by  a  surrogate's  court,  the  presumption  is  conclusive. 

Substituted  for  L.  1877,  ch.  206,  f§  4,  6,  6.  and  7.  See,  also,  2  B.  S.  ISQl 
H  1-8. 

S  2852.  Testamentary-  yndrdiani  4nalIilcatlon»  letters,  ete. 

Where  a  will,  containing  the  appointment  of  a  guardian,  is  ad- 
mitted to  probate,  the  person  appointed  guardian  must,  within 
thirty. days  thereafter,  qualify  as  prescribed  in  section  2594  of 
this  act;  otherwise  he  is  deemed  to  have  renounced  the  appoint- 
"ment.  But  the  surrogate  may  extend  the  time  so  to  qualify,  upon 
good  cause  shown,  for  not  more  than  three  months.  And  any 
person  interested  m  the  estate  may,  before  letters  of  guardian- 
ship are  issued,  file  an  affidavit,  setting  forth,  with  respect  to 
the  guardian  so  appointed,  any  ^act  which  is  made  by  law  an 
objection  to  the  issuing  of  letters  testamentary  to  an  executor. 
Sections  2636  to  2638  of  this  act,  both  inclusive,  apply  to  such  an 
aflidavit,  and  to  the  proceedings  thereupon.  A  person  appointed 
guardian  by  will  may,  at  any  time  before  he  qualifies,  renounce 
the  appointment  by  a  written  instrument,  under  his  hand,  filed 
in  the  surrogate's  office. 

L.   1877.  cti.  208,  ||  4,  5.  6  and  7. 

$  28S8«  Viriien  secnrlty  required  from  anuirdlan  appointed 
Ibr  '•rill  or  deed. 

Where  a  guardian  of  an  infant's  person  or  property  has  been 
appointed  by  will  or  by  deed,  the  infant,  or  any  relative  or  other 
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person  in  his  behalf,  may  present,  to  the  surrogate's  court  in 
which  the  will  was  admitted  to  probate;  or  to  the  surrogate's 
court  of  the  county  in  which  the  deed  was  recorded;  a  written 
petition,  duly  yerified,  setting  forth,  either  upon  his  knowledge, 
or  upon  his  information  and  belief,  any  fact,  respecting  the 
guardian,  the  existence  of  which,  if  it  was  interposed  as  an  ob- 
jection to  granting  letters  testamentary  to  a  person  named  as 
executor  in  a  will,  would  make  it  necessary  for  such  a  person 
to  give  a  bond,  in  order  to  entitle  himself  to  letters;  and  praying 
for  a  decree,  requiring  the  guardian  to  give  security  for  the 
performance  of  his  trust;  and  that  he  may  be  cited  to  show 
cause  why  such  a  decree  should  not  be  made.  Upon  the  pre- 
sentation of  such  a  petition,  and  proof  of  the  facts  therein  al- 
leged, to  the  satisfaction  of  tne  surrogate,  he  must  issue  a  citation 
accordingly.  Upon  the  return  of  the  citation,  a  decree  requiring 
the  guardian  to  give  security  may  be  made,  in  the  discretion  of 
the  surrogate,  in  a  case  where  a  person  so  named  as  executor, 
can  entitle  himself  to  letters  testamentary  only  by  giving  a  bond; 
but  not  otherwise. 

I  2854.  IVlfcat  security  to  b«  slT'en. 

The  security  to  be  given,  as  prescribed  in  the  last  two  sections, 
must  be  a  bond  to  the  same  effect,  and  in  the  same  form,  as  the 
bond  of  a  general  guardian,  appointed  by  the  surrogate's  court. 
Each  provision  of  this  chapter,  applicable  to  the  bond  of  such 
a  guardian,  and  to  the  rights,  duties  and  liabilities  of  the  parties 
thereto,  or  any  of  them,  including  the  release  of  the  sureties,  and 
the  pYing  of  a  new  bond,  applies  to  the  bond  so  given,  and  the 
parties  thereto. 

f  aSSS.  [Ant'd,  1886.]  la^entory  sad  intennedlftte  seeount 
m«y  be  reauired. 

Upon  the  petition  of  the  ward,  or  of  any  relative  or  other 
person  in  his  behalf,  the  surrogate's  court  having  jurisdiction  to 
require  security,  as  prescribed  in  the  last  three  sections,  may, 
at  any  time,  in  the  discretion  of  the  surrogate,  make  an  order 
requiring  a  guardian  appointed  by  will  or  by  deed,  to  render  and 
file  an  inventory  and  account,  in  the  same  form,  and  verified  in 
the  same  manner  as  the  inventory  and  account  required  to  be 
filed  annually  by  a  guardian  appointed  by  a  surrogate's  court, 
as  prescribed  in  article  second  of  this  title.  The  order  may  also 
require  such  an  inventory  and  account  to  be  filed,  in  the  month 
of  January  of  each  year  thereafter.  Sections  twenty-eight  hun- 
dred and  forty-two  to  twenty-eight  hundred  and  forty-five  of- 
this  act,  both  inclusive,  apply  to  such  an  inventory  and  account, 
and  to  the  filing  thereof,  as  if  the  guardian  had  been  appointed 
by  the  surrogate's  court  The  provisions  of  section  twen^-eight 
hundred  and  forty-six  of  this  act  shall  apply  to  a  guardian  ap- 

Eointed  by  will  or  deed  with  the  same  effect  as  if  such  guardian 
ad  been  mentioned  in  said  section,  anothe  proceedings  therdn 
prescribed  may  be  had  in  the  case  of  any  such  guardian  in  the 
same  manner  as  if  he  were  a  general  guardian. 

L.  1896,  ch.  ei.    In  effect  Sept.  1.  1896.    See  |f  2842-284«,  ante. 

f  2866.  CAn'd,  1891.]  VHieii  svrrovmte  mar  compel  J«dfl- 
elftl  settlement  of  acoonnt. 

The  surrogate's  court,  having  jurisdiction  to  require  security, 
may  compel  a  judicial  settlement  of  the  account  of  a  guardian, 
appointed  by  will  or  by  deed,  in  any  case  where  it  may  compel 
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a  JHdicial  settlement  of  the  account  of  a  general  guardian;  and 
the  proceedings  to  procure  such  a  settlement  are  the  same,  aa 
if  the  guardian  so  appointed  by  will  or  by  deed  had  b«en  a 
general  guardian.  A  guardian  appointed  by  will  or  by  deed  may 
present  to  the  surrogate's  court,  a  written  petition,  duly  yerified, 
praying  for  a  judicial  settlement  of  his  account,  and  a  discharge 
from  his  duties  and  liabilities,  in  any  case  where  a  petition  for 
a  judicial  settlement  of  his  account  may  be  presented  by  any 
other  person  as  prescribed  in  this  article.  Tne  petition  must 
pray  that  the  person  who  might  have  so  presented  a  petition  mar 
be  cited  to  attend  the  settlement.  Upon  the  presentation  of  suck 
petition  the  surrogate  must  issue  a  citation  accordingly.  Sections 
2733  to  2737,  both  inclusive,  and  sections  2741  and  2744  of  this 
act  apply  to  a  guardian  accounting  as  prescribed  in  this  article, 
and  regulate  the  proceedings  upon  such  an  accounting.  A 
guardian  designated  in  this  title  is  entitled  to  the  same  compen- 
sation as  a  general  guardian. 

I  285T.  Bffect  of  decree. 

A  decree,  made  upon  a  judicial  settlement  of  the  account  of  a 
guardian  appointed  by  will  or  by  deed,  as  prescribed  in  this 
article,  or  the  judgment  rendered  upon  appeal  from  such  decree, 
has  the  same  force,  as  a  judgment  of  the  supreme  court  to  the 
same  effect. 

See  I  9813,  ante. 

I  S868.  Remo-TAl  of  iriuirdlAn  sppointed  by  -will  or  deod. 

Upon  the  petition  of  the  ward,  or  of  any  relative  or  other  per-" 
son  in  his  behalf,  the  surrogate's  court  having  jurisdiction  to  re- 
quire security  from  a  guardian  appointed  by  w^ill  or  by  deed, 
may  remove  such  a  guardian,  in  any  case  where  a  testamentary 
trustee  may  be  removed,  as  prescribed  in  title  sixth  of  this 
chapter;  and  the  proceedings  upon  such  a  petition  are  the  same, 
as  prescribed  in  that  title  for  the  removal  of  a  testamentary 
trustee.  Where  a  citation  is  issued,  upon  a  petition  for  the  re- 
moval of  such  a  guardian,  he  may  be  suspended  from  the  exer- 
cise of  his  powers  and  authority,  as  if  he  had  been  appointed  by 
the  surrogate's  court. 

L.  1874.  ch.  468  (0  Edm.  960).    See  91  2815  and  2884.  ante. 

I  8860.  Reaiynatlon  of  aocli  a  ornardlan. 

1  A  guardian  appointed  by  will  or  by  deed,  may  be  allowed  to 
/resign  his  trust,  oy  the  surrogate's  court,  having  jurisdiction  to 
/require  security  from   him.    The  proceedings  for  that  purpose, 

and  the  effect  of  a  decree  made  thereupon,  are  the  same,  as  where 
,  a  guardian  appointed  by  the  surrogate's  court  presents  a  petition 

praying  that  his  letters  may  be  revoked,  as  prescribed  in  article 

first  of  this  title. 
Bee  ii  2886,  2836    aod  2887,  ante. 

I  2800.  Appointment  of  snccesaor. 

Where  a  sole  guardian,  appointed  by  will  or  by  deed,  has  been, 
by  the  decree  of  the  surrogate's  court,  removed  or  allowed  to 
resign,  a  successor  may  be  appointed  by  the  same  court,  with 
the  effect  prescribed  in  section  2605  of  this  act;  unless  such  an 
appointment  would  contravene  the  express  terms  of  the  will 
or  deed. 

■m  f  StU,  sate. 
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CHAPTER  XIX. 

Courts  of  Justices  of  the  Peace,   and  Proceedings 
Therein. 

TITLS       I.  -  JariidletiOH  aad  6emerftl  Powers. 

TITLE      II.— Commencemeat  of  AoUob;  IppoMnuioe  of  Pftiilet ;  ProTitlonftl 

R^nodles. 
TITLK    III.— PleadlBini;   laeladlHg  CovBtereUlsi,   aad   ProModiavi   apoa 

Aasiver  of  Title. 
TITLE     IT.—  Proeeedlniri  Between  the  Jolader  of  lM«e  aad  the  TrUL 
TITLE      T.-  Trial  aad  its  laeideati. 
TITLE     TL— Jadgaieat  j  aad  DoekeUmg  the  Baaie. 
TITLE  TIL— Exeeatloai. 
TITLE  Tin.- Ippeali. 
TITLE    IX.— Costs. 
TITLE      X.-  Artloa  or  Raeclal  Proceedlag,  Belatla^  to  aa  laimal  StraytafT 

apoa  the  HIghwaj. 

TITLE    XI.—  PrOTlsloBS  f4peclall7  Belatlac  to  Coarts  of  Jastiees  of  the  Peace 

la  the  ttty  of  Broofcija. 
TITLE  XII.—  Mlseellaaeoas  Prorisloas. 

TITLE  I. 
Jurisdiction  and  general  i>owers. 

See.  2861.  Justice's  Jarlsdictlon  must  be  specially  conferred  hj  law. 
2802.  General  clTll  jurisdiction. 
2868.  No  lurlsdictlon  In  certain  cases. 

2864.  Confession  of  judgment. 

2865.  Actions  by  and  aealnst  ofDcers.  etc.;  and  by  executors,  etc 

2866.  Tavern-IceeDers  disqualified. 

2867.  Members  of  legislature  not  compelled  to  act. 

2868.  Justices  to  hold  courts;  general  powers. 
2868.  In  wbat  town,  etc.,  action  must  be  brought. 

2870.  Criminal  contempt. 

2871.  Id.;   how  punished. 

2872.  Offender  to  be  heard. 
2878.  Record  of  conviction. 

2874.  Requisites  of  commitment. 

2875.  Fine  to  be  paid  to  overseer  or  superintendent  of  the  poor. 

4  2861.  Justice's  Jurisdiction  must  be  speclsillT  conferred 
by  la-vr. 

A  justice  of  the  peace  has  such  jurisdiction  in  ciyil  actions 
and  special  proceedings,  as  is  specially  conferred  upon  him  by 
statute,  and  no  other. 

Bee   Oo.  Proc,    t  B3. 

I  2802.   [Am'd,  1896,  1006.]     General  civil  Jurisdiction. 

Except  as  otherwise  prescribed  in  the  next  section,  a  justice 
of  the  peace  has  jurisdietiou  of  the  following  civil  actions: 

1.  An  action  to  recover  damages  upon  or  for  breach  of  a  con- 
tract, express  or  implied,  other  than  a  promise  to  marry,  where 
the  sum  claimed  does  not  exceed  two  hundred  dollars. 

2.  An  action  to  recover  damages  for  a  personal  injury,  or  an 
injur}'  to  property,  where  the  sum  claimed  does  not  exceed  two 
hundred  dollars. 

8.  An  action  for  a  fine  or  penalty,  not  exceeding  two  hundr«d 
dollars. 
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^.  An  action  upon  a  bond  conditioned  for  the  payment  of 
riioLey,  wliere  the  sum  claimed  to  be  due  does  not  exceed  two 
hundred  dollars;  the  judgment  to  be  rendered  for  the  sum  actu- 
ally due.  Where  the  sum  secured  by  the  bond  is  to  be  paid  in 
instalments,  an  action  may  be  brought  for  each  instalment,  as 
it  becomes  due. 

5.  An  action  upon  a  surety  bond,  taken,  by  any  justice  of  the 
peace. 

6.  [Am'd,  190G.]  An  action  upon  a  judgment,  either  foreign 
or  domestic  rendered  in  any  inferior  court,  not  of  record,  where 
the  sum  claimed  does  not  exceed  two  hundred  dollars.  An  action 
upon  a  judgment,  foreign  or  domestic  rendered  in  a  court  of 
record,  where  the  sum  claimed  does  not  exceed  fifty  dollars. 

L.  1906,  ch.  24e.  In  effect  Sept.  1,  1906. 

7.  An  action  to  recover  one  or  more  chattels,  with  or  without 
damages  for  the  taking,  withholding,  or  detention  thereof,  where 
the  value  of  the  chattel,  or  of  all  the  chattels,  as  stated  in  the 
affidavit  made  on  the  part  of  the  plaintiff,  does  not  exceed  two 
hundred  dollars. 

8.  An  action  to  recover  damages  for  an  escape  from  the  jail 
liberties,  as  provided  by  chapter  two,  title  two,  articles  four 
and  five  of  this  act,  where  the  sum  claimed  does  not  exceed 
fifty  dollars. 

Co.   Proc.   9  6R,  am'd.    Sabd.   8  added.  L.   1896.  ch.   303. 

II  2.SG3.  [Am'd,  1882,  1896,  3000.]  No  JarUdlctlon  In  cer- 
tnln   casen. 

But  a  justice  of  the  peace  cannot  take  cognizance  of  a  civil 
action,  in  either  of  the  following  cases: 

1.  Where  the  people  of  the  State  are  a  party,  except  for  one 
or  more  tines  or  penalties  not  exceeding  two  hundred  dollars. 

2.  Where  the  title  to  real  proixM-ty  comeg  in  question,  as  prt^ 
scribfHl  in  title  third  of  this  chapter. 

3.  Where  the  action  is  to  recover  damages  for  an  assault, 
battery,  false  imprisonment,  libel,  slandor,  criminal  conversation, 
seduction,  or  malicious  proKecution.  or  where  it  is  brought  under 
sections  eighteen  hundnn^l  and  thirty-seven,  nineteen  hundred 
and  tAvo,  or  nineteen  hundred  and  sixty-nine  of  this  act,  or  sec- 
tions twenty-eight  or  one  hundred  and  one  of  the  decedent  estate 
law. 

4.  Where,  in  a  matter  of  account,  the  sum  total  of  the  ac- 
counts of  both  parties  proved  to  the  satisfaction  of  the  justice, 
exceeds  four  hundred  dollars. 

5.  Where  the  action  is  brought  against  an  executor  or  admin- 
istrator as  such,  except  where  the  amount  of  the  claim  is  less 
than  the  sum  of  fifty  dollars,  and  the  claim  has  been  dn\j  pre- 
sented to  the  executor  or  administrator  and  rejected  by  him. 

Id..  S  54;  L.  IFOn.  oh.  r)27.  Am'd  by  L.  1909,  oh.  65,  f  3.  See  note 
SO  of  nutc»  of  Board  of  Statutory  Consolidation  at  end  of  code. 

I   2864.   Confeiifilon  of  Jndflrment. 

A  justice  of  the  peace  has  also  jurisdiction  to  render  judg- 
ment, upon  the  Confession  of  a  defendant,  as  prescribed  in  title 
sixth  of  this  chapter,  where  the  sum  confessed  does  not  exceed 
five  hundred    dollars. 

Id..  I  r»3,  m\H\.  8. 

I  28AK.  f.\m*<l.  1882.1  Actfonn  by  and  affafnat  oBLe^ru^ 
eto.t   tiiid    by    exeentom,   etc. 

An  action,  cognizable  by  a  justice  of  the  peac»».  may  be  brought 
by  or  against  a  corporation;  by  or  against  a  natural  person  in 
his  own  right;  by  or  against  a  town  or  county  otflcer  in  his 
official  character;  or  by  an  executor  or  administrator,  truvCM  of 
aa  express  trust,  or  a  receiver  in  supplementary  proceedinfa^ 

.    S  B.  8.  2M..i  B  (2  Mm.  241^,  L.  1847,  Ch.  470.  |  4B  (4 
700  .  . 
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§  2808.  TA^rera-keepers  dia4«»lflJled. 

A  jastice  of  the  peace  who  is  an  innholder  or  tayern-keeper 
in  fact,  has  no  power  or  jurisdiction  under  any  provision  of  tniii 
chapter;  but  if  a  judgment  has  been  actually  rendered  by  him, 
before  he  became  bo  disqualified,  he  may  give  a  transcript  thereof, 
or  issue  execution  thereupon,  or  satisfy  the  judgment,  upon  pay- 
ment thereof. 

L..   1847,  ch.   140  (4  Edm.  548). 

S  2^67.  Bfembera  of  levtslatiire  not  compelled  to  met. 

A  justice  of  the  peace,  who  is  a  member  of  the  senate  of 
:i».h<  iiibly,  is  not  obliged  to  take  cognizance  of  a  civil  action  or 
^lKHMnl  ttrocoedlng;  but  he  may  take  cognisance  thereof,  in  hia 
discretion.  - 

2  U.  S.  220.  S  7  (2  Edm.  242),  ain*d. 

9  2SftS.  [Am'd,  1897, 1809.]  Jiuitfcea  to  IfcOld  co«rt|  ffoMersI 
po^verw. 

A  justice  of  the  peace  must  hold,  within  his  town  or  city,  a 
court  for  the  trial  of  any  action  or  special  proceeding,  of  which 
he  has  jurisdiction,  brought  before  him;  but  such  a  court  shall 
not  be  held  in  a  room  in  any  part  of  which  trafficking  in  liquors 
is  authorized  or  in  any  adjoining  room.  He  must  hear,  try  and 
determine  the  same  according  to  law  and  equity,  and  for  that 
purpose,  where  special  provision  is  not  otherwise  made  by  law, 
the  court  is  vested  with  all  the  necessary  powers  possessed  by 
the  supreme  court. 

Id.,  1 1,  am'd ;  L.  1897,  ch.  404  ;  L.  1899.  oh.  108.    In  effect  Sept.  1, 1899. 

S  2809.  [Am'd,  1898,  189S,  1903.]  In  what  town,  etc.,  ac- 
tion maiit  be  broaarlit.  « 

An  action  must  be  brought  before  a  justice  of  a  town  or  city 
wherein  one  of  the  parties  resides,  or  a  justice  of  an  adjoining 
town  or  city  in  the  same  county,  except  in  one  of  the  following 
cases: 

1.  Wher.e  the  defendant  has  absconded  from  his  residence,  it 
may  be  brought  before  a  justice  of  the  town  or  city  in  which  the 
defendant,  or  a  portion  of  his  property,  is  at  the  time  of  the 
commencement  of  the  action. 

2.  rAm»d,  1896.]  Where  the  plaintiff  is  not  a  resident  of  the 
county,  or  if  there  are  two  or  more  plaintiffs  when  all  are  non- 
residents thereof,  it  must  be  brought  in  the  town  where  the 
defendant  resides,  or  in  any  adjoining  town  thereto. 

L.  1895.  oh   153. 

3.  Where  the  defendant  is  a  non-resident  of  the  county,  it  may 
be  brought  before  a  justice  of  the  town  or  city,  in  w^hich  he  is  at 
the  time  of  the  commencement  of  the  action. 

4.  Where  it  is  specially  prescribed  by  law,  that  a  particular 
action  may  be  brought  before  a  justice  of  the  town,  city,  county, 
or  district,  where  an  offense  was  committed,  or  where  property 
is  found. 

5.  [Added,  1893;  am'd,  1898,  1903.]  In  any  town  adjoining 
an  incorporated  city,  no  justice  of  such  town  shall  have  juris- 
diction of  any  action  brought  against  a  resident  of  such  adjoin- 
ing city,  unless  one  of  the  parties  plaintiff  in  such  action  is  a 
resident  of  such  town. 

L.  1893.  ch.  74 ;  L.  1898.  ch.  112 ;  L.  1908,  ch.  5?1.    In  effect  Sept.  1. 1903. 

A  defendant  designated  in  section  2879,  section  2880,  or  sec- 
tion 2881  of  this  act,  is  deemed,  for  the  purposes  of  this  section, 
a  resident  of  the  town  or  city  where  the  person,  to  whom  a  copy 
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I  2870.  Orlmlnal  contempt. 

A  justice  of  the  peace  has  power  to  punish,  for  a  criminal  con- 
tempt, a  person  guilty  of  either  of  the  following  acts: 

1.  Disorderly,  contemptuous,  or  insolent  behavior  towards  him, 
while  engaged  in  the  trial  of  an  action,  the  rendering  of  a  judg- 
ment, or  any  other  judicial  proceeding;  where  such  beharior 
directly  tends  to  interrupt  the  proceedings,  or  to  impair  the  re- 
spect due  to  his  authority. 

2.  Breach  of  the  peace,  noise,  or  other  disturbance,  directly 
tending  to  interrupt  his  official  proceedings. 

3.  Resistance  wilfully  offered,  in  his  presence,  to  the  execution 
of  his  lawful  mandate.  • 

He  has  not  power  to  punish,*  for  a  criminal  contempt,  in  any 
other  case. 

2  R.   B.  278.   f  274  (2  Sdm.  281U. 
I  28T1.  Id.  I  how  punlalied. 

Punishment,  for  a  contempt,  specified  in  the  last  section,  may 
be  by  fine  not  exceeding  twenty-five  dollars,  or  by  imprisonment 
in  the  county  jail  not  exceeding  five  days,  or  both,  in  the  discre- 
tion of  the  justice.  Where  a  person  is  committed  to  prison  for 
the  non-payment  of  such  a  fine,  he  must  be  discharged  at  the 
exoiration  of  ten  days;  but  where  he  is  also  committed  for  a 
definite  time,  the  ten  days  must  be  computed  from  the  expiration 
of  the  definite  time. 

Id.,  f  275.  am'd. 

I  2872.  Offender  to  be  hea-rd. 

A  person  shall  not  be  punished  by  a  justice  of  the  peace,  for 
a  contempt,  until  an  opportunity  has  been  given  him  to  be  heard 
in  his«defence.  And,  for  that  purpose,  the  justice  must  issue  a 
warrant,  directed,  generally,  to  any  constable  of  the  county,  re- 
quiring the  constable  to  bring  the  offender  before  him. 

Id.,  f  276,  am'd. 

I    2873.  Record    of    conviction. 

A  justice,  who  convicts  a  person  of  a  contempt,  must,  within 
ten  days  after  the  conviction,  make  up,  subscribe,  and  file  in  the 
county  clerk's  office,  a  record  thereof,  stating  therein  the  par- 
ticular circumstances  of  the  offence,  and  the  punishment  awaraed 
by  him  upon  the  conviction. 

Id.,  f  277,  ain*d. 

I  2874.  Reanlaltes  of  commitment. 

I  A  warrant  of  commitment  for  a  contempt  must  set  forth  the 
particular  circumstances  of  the  offence;  otherwise  it  is  void. 

Id.,  fi  278. 

I  2875.  Fine  to  be  paid  to  o-verseer  or  anperlntendent  of 
tl&e  poor. 

An  officer,  who  collects  or  receives  a  fine,  imposed  by  a  justice 
of  the  peace  for  a  contempt,  must,  within  ten  days  thereafter, 
pay  the  money,  for  the  bonofit  of  the  poor,  to  the  overseer  or 
superintendent  of  the  poor  of  the  town,  city,  or  district,  wherein 
.the  fine  wns  imposed:  or,  where  there  is  no  such  officer,  to  the 
officer  or  officers  performing  corresponding  functions  under  an- 
other name:  unless  the  board  of  supervisors'  has  directed  the  pay- 
ment of  fines  and  pennltios  to  the  supervisor  of  the  town  In  a 
case  where  it  is  autnorized  by  law^  so  to  do. 
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TXTUS  n. 

Commenoeiiieiit  of  action;  appearance  of  parties  ;  proviaiaaal 

remedies. 

Article  1.  Uommwceinent  of  action, 
a.  Appeal  ance  >f  rartiea. 
8.  Order  of  arreat 

4.  AtUchmentuf  ^^pertj. 

5.  Beplerln. 

ARTICIiB  FIRST. 

Ci  mTneneemeni  of  <xction. 

Sec.  2876.  Action;  hov  ^o^nmenced. 

2877.  Gontenta  of  fjammona. 

2878.  Serrice  of  rammona. 

2879.  Id. ;  upon  a  corporation. 

2880.  Id.;  apedal  provisiona  relating  to  railroad  oorporatlona. 

2881.  Id.;  relating  to  expreaa  companlea. 

2882.  Last  two  aectlona  qnalifled. 

2883.  Second  and  third  Bummona;  effect  thereof. 

2884.  Where  name  of  defendant  is  unknown. 

2885.  Return  of  aummona. 

1  28T6.  Action  y  "hoyv  eoumeneed. 

An  action  is  commenced  before  a  justice  of  the  peace,  either 
by  the  voluntary  appearance  and  joinder  of  issue  by  the  parties,, 
or  by  the  seryice  of  a  summons. 

2  B.  S.  227,  H  11,  12  and  13  (2  Edm.  248). 

f  2877.  rAm'diy  1904.1    Contents  of  svmmons. 

The  summons  must  be  directed,  generally,  to  any  constable  of 
the  county  where  the  justice  resides;  and  it  must  command  him 
to  summon  the  defendant  to  appear  before  the  justice,  at  a  place 
specified  therein,  to  answer  the  complaint  of  the  plaintiff  in  a 
civil  action.  Where  the  summons  is  accompanied  with  an  order 
to  arrest  the  defendant,  it  must  be  made  returnable  immediately 
upon  the  arrest  of  the  defendant,  within  twelve  days  after  the 
day  when  it  was  issued;  in  every  other  case,  it  must  be  return- 
able at  a  time  therein  specified,  not  less  than  six  nor  more  than 
twelve  days  after  the  day  when  it  was  issued.  A  summons 
shall  not  be  made  returnable  on  a  legal  holiday. 

Id.,  (  14,  am*d;  L.  1004,  cb.  09.    In  effect  Sept.  1,  1904. 

I  2878.  Serirlce  of  •nn&ntons. 

Personal  service  of  the  summons  must  be  made  by  delivering 
a  copy  thereof  to  the  defendant;  except  where  it  is  specially  pre- 
scribed in  this  chapter  that  personal  service  may  be  made  by 
delivering  a  copy  to  another  person.  Where  service  of  a  sum- 
mons is  personal,  it  must  be  made  at  least  six  days  before  the 
time  of  appearance  specified  therein;  except  where  it  is  accom- 
panied with  an  order  of  arrest. 

Id.,  f  15,  am'd. 

.1  2870.  [Am'd,  1904.]    Id.)  npon  m,  corporation. 

Where  the  defendant  to  be  served  is  a  corporation,  or  person, 
company  or  partnership  doing  business  in  another  county  tiian 
that  in  which  he  or  it  resides,  the  summons  may  be  personally 
served  upon  it  or  him  by  delivering  a  copy  thereof  to  aa  officer, 
managing  agent  or  person  to  whom  a  copy  of  the  summcMks  in  an 
action  brought  against  the  corporation  in  the  supreme  court 
might  be  ddivered  as  prescribed  in  sections  four  hundred  and 
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Ihirty-ore  and  fcnr  hundred  and  thirty-two  of  this  act,  or,  to 
any  director,  managing?  agent  or  trustee  of  the  corporation,  per- 
son, partnership  or  company  by  whatever  official  title  he  or  it 
is  called. 

Co.  Proc.,  I  64;  U  1847,  ch.  470,  f  45  (4  Edm.  687);  L.  1904,  ch.  M7.  In 
effect  April  29,  1904. 

I  2880.  [Am'd,  1900.]  Id.)  Bpeclal  proirlBlon  relatlMr  t« 
rallroord   corporations. 

Where  the  defendant  to  be  served  is  a  railroad  corporation, 
and  no  oflScer  thereof  resides  in  the  county,  to  whom  a  copy  of 
the  summons  may  be  delivered,  as  prescribed  in  the  last  section, 
it  may  be  personally  served,  by  delivering  a  copy  thereof  to  a 
local  superintendent  of  repairs,  freight  agent,  agent  to  sell 
tickets,  or  station  keeper  of  the  corporation,  residing  in  the 
county;  unless,  at  least  thirty  days  before  it  was  issued,  the 
corporation  had  filed,  in  the  office  of  the  clerk  of  the  county,  a 
written  instrument,  designating  a  person  residing  in  the  county, 
upon  whom  process  to  J)e  issued  by  a  justice  of  the  peace  against 
it,  may  be  served;  in  which  case,  the  summons  may  be  person- 
ally served  by  delivering  a  copy  to  the  person  so  designated. 

L.  1864,  oh.  282,  U 14, 15  (3  Edm.  615) ;  L.  1900,  oh.  511.    Id  effect. Sept.  1. 1900. 

§  2881.  [Am'd,  1800,  1006.]  Id.;  relating  to  express,  inaiar- 
ance  and  telcKrapli  coinpauleM. 

Where  the  defendant  to  be  served  is  a  corporation,  association, 
partnership  or  person  doing  business  in  the  state  as  an  express 
company,  an  insurance  company,  or  a  telegraph  company,  and  no 
person  resides  in  the  county  to  whom  a  copy  of  the  summons  may 
be  delivered,  as  prescribed  in  the  foregoing  sections  of  this  article, 
it  may  be  personally  served  on  the  express  company  by  delivering 
a  copy  thereof  to  any  local  or  general  agent  to  receive  freight  or, 
parcels,  route  agent,  or  messenger  of  the  defendant,  residing  in 
the  county,  and  on  any  insurance  company  by  delivering  a  copy 
thereof  to  any  local  or  general  agent  of  the  defendant,  residing 
in  the  county,  and  on  any  telegraph  company  by  delivering  a  copy 
thereof  to  any  office  manager  of  the  defendant,  residing  in  tne 
county;  unless  at  least  thirty  days  before  it  was  issued,  the  defend- 
ant had  filed  in  the  office  of  the  clerk  of  the  county,  a  written 
instrument,  designating  a  person  residing  in  the  county,  upon 
whom  process  to  be  issued  by  a  justice  of  the  peace  against  the 
defendant  may  be  served;  in  which  case  the  summons  may  be 
personally  served  by  delivering  a  copy  thereof  to  the  person  so 
designated. 

L.  1895,  ch.  349;  L.  1905,  ch.  211.     In  effect  Sopt.  1,  1905. 

§  2882.  liaMt  two  sections  qaallfled. 

Whore  a  person  has  been  designated,  as  prescribed  in  either 
of  the  last  two  sections,  and  the  designation  has  been  revoked,  or 
it  appears,  by  affidavit  or  the  return  of  the  constable,  to  whom 
a  summons  has  been  duly  delivered  for  service,  that  the  person 
designated  is  dead,  or  has  ceased  to  reside  within  the  county;  or 
that  he  cannot,  after  due  diligence,  be  found  within  the  county, 
so  as  to  deliver  a  copy  of  the  summons  to  him;  the  original  sum- 
mons, or  the  second  or  third  summons,  issued  as  prescribed  in  the 
next  section,  may  be  served  as  if  the  designation  had  not  bc^en 
made.  Such  a  designation  may  be  revoked  by  a  writing,  execnted 
and  filed  in  like  manner  as  required  for  the  purpose  of  making 
the  designation. 
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1  2883.    Second  and  third  •ommoiisi  effect  thereof. 

Where  it  appears,  by  (he  return  of  the  constable,  to  whom  a 
summons  has  been  duly  delivered  for  service,  that  it  was  not 
served,  for  an^  cause,  a  second  summons  may  be  issued  by  the 
same  justice,  m  the  same  action,  wuthin  twenty  days  after  the 
first  summons  was  issued;  and,  upon  the  like  return  thereof,  a 
third  summons  may  be  issued,  within  twenty  days  after  the  sec- 
ond was  issued.  The  second  or  the  third  summons,  as  the  case 
may  be,  relates  back  to  the  time  when  the  first  summons  was 
issued;  and  with  respect  to  all  proceedings  before  actual  service, 
the  service  thereof  has  the  same  effect,  as  if  the  first  summons 
had  been  seasonably  served.  For  the  purpose  of  issuing  a  new 
summons,  as  prescribed  in  this  section,  a  previous  summons  may 
be  returned  upon  the  sixth,  or  any  subsequent  day,  before  the 
return  day  thereof. 

S  2884.  "Where  nante  of  defendant  la  nnkno-vrn. 

Where  the  plaintiff  is  ignorant  of  the  name,  or  part  of  the 
name  of  a  defendant,  that  defendant  may  be  designated  in  the 
summons,  and  in  any  other  process  or  proceeding  in  the  action,  by 
a  fictitious  name,  or  by  so  much  of  his  name  as  is  known,  adding 
a  description,  identifying  the  person  intended.  The  person  so 
designated  must  thereupon  be  regarded  as  a  defendant  in  the 
action,  and  as  sufficiently  described  therein  for  all  purposes. 
When  his  name,  or  the  remainder  of  his  name,  becomes  known, 
the  justice,  before  whom  the  action  is  pending,  must  amend  the 
proceedings  already  taken,  by  the  insertion  of  the  true  or  full 
name,  in  place  of  the  fictitious  name,  or  part  of  a  name;  and  all 
subsequent  proceedings  must  be  taken  under  the  name  so  in- 
serted. 

2  R.   S.  274,  i  282  (2  Edm.  282). 

§  aasa.  Return  of  snmntona. 

A  constable,  who  serves  a  summons,  must,  at  or  before  the  time 
when  the  same  is  returnable,  make  and  deliver  to  the  justice  a 
written  return  thereof,  under  his  hand,  stating  the  time  when,  and 
the  manner  in  which,  ne  served  it.  A  constable  who  fails  season- 
ably to  serve  a  summons,  delivered  to  him  for  service,  must  make 
a  written  return  thereof  under  his  hand,  stating  that  it  was  not 
served,  and  the  reason  why  he  failed  to  serve  it. 

2  B.  S.  228»  i  16  (2  Edm.  244). 
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ARTICLE    SE3COND. 

Appearance  of  parties. 

See.  28S6.  Parties  may  appear  in  person  or  by  attomej. 

2887.  Guardian  nd  litem  for  lulant  plalntlflT. 

2888.  Id. ;   for  Infant  defendant. 

2889.  When   constable,   or   law  partner  or  clerk  of  justice  may  not   act 

ns  attorney. 

2890.  Authority  of  attorney ;  how  proYe<1. 

2891.  Plaint ifl*  to   prove  hla  case,   except    where   a  verified   complaint    is 

i»orve<l. 
2S92.  Dt>fendant   may  offer   to  compromise;    proceedings  tlierenpon. 
2*^03.  Justice  to  wait  one  hour. 

t  2880.   Partlea    may    appear    In    pernon    or  by    attorney. 

A  party  to  an  action  before  a  justice  of  the  peace,  who  is  of 
full  ape,  may  appear  and  prosecute  or  defend  the  same,  in  person 
or  by  attorney,  at  his  election,  unless  he  has  been  judicially  de- 
clared  to   be   incompetent  to   manage   his   affairs. 

2  R.   S.  232,  IS   30  and  41    (2  Gdm.  248). 

f  2887.   Gnardian  ad  litem  for  Infant  plaintiff. 

Before  a  summons  is  issued  in  behalf  of.  or  an  issue  is  joined 
without  summons  by,  an  infant  plaintiff,  the  justice  must  ap- 
point a  competent  and  responsible  person,  nominated  by  the 
plaintiff  or  his  >reneral  guardian,  to  appear  as  his  guardian  for 
the  purpose  of  the  action.  The  written  consent  of  the  person  so 
appointefl  must  be  filed  with  the  justice,  before  his  appointment. 
The  guardian  so  appointed  is  responsible  for  the  costs. 

Id.,   §  40   (2  Tklm.  248). 

I   2888.   Id.;   for  Infant   defendant. 

After  the  service  and  return  of  a  summons  against  an  infant 
defendant,  no  other  proceeding  shall  be  taken  in  the  action  until 
a  person  has  been  appointed  to  appear  as  his  guardian  for  the 
purpose  of  the  action.  Upon  the  nomination  of  the  defendant, 
the  justice  must  appoint  a  proper  person  for  that  purpose.  If  the 
defendant  does  not  appear  upon  the  return  of  the  summons,  or  if 
he  neglects  or  refuses  to  nominate,  the  justice  may,  on  the  ap- 
plication of  the  plaintiff,  appoint  any  proper  person  as  his  guard- 
ian. The  written  consent  of  the  person,  so  appointed,  must  be 
filed  with  the  justice  before  his  appointment.  The  guhrdian  so 
appointed  is  not  responsible  for  any  costs. 

Id..   II  42  and  43. 

I  288».  rAm*d,  1fM>0.1  TVIien  eonntable  or  la^r  partner 
or  elerk  of  Justice  may  not-  act  an  attorney. 

Subject  to  the  provisions  of  sections  two  hundred  and  seventy- 
one  and  two  hundred  and  seventy-two  of  the  penal  law,  any 
person,  other  than  the  constable  who  serve<l  the  summons  or  the 
venire,  or  the  law  partner  or  clerk  of  the  justice,  may  be  the  at- 
torney for  a  party  to  an  action  before  a  justice  of  the  peace. 

Id.,  I  44:  L.  1S04.  Ph.  421  (6  Edm.  205).  Ara'd  by  L.  190».  eh.  C5, 
I  3.  See  note  81  of  notes  of  Board  of  Statutory  Consolidation  at  end  of 
code. 

I  2S(M>.   Authority  of  attorney;  ftoyfr  proved. 

The  attorney's  authority  may  be  conferred  orally  or  in  writing; 
but  the  instice  shall  not  suffer  a  person  to  appear  as  an  attorney, 
unless  his  authority  is  admitted  l>y  the  adverse  party,  or  proved 
by  the  affidavit  or  oral  testimony  of  himself,  or  another. 
,     Id..  I  46. 
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§  2801.  [Am*d,  lOOO.]  PlalntUT  to  prove  his  case,  except 
^-bere  m  veriiled  Gi»mpi«int  Is  seiv*  d. 

If  a  defendant  fails  to  appear  and  answer,  the  plaintiff  cannot 
recover  without  proving*  his  case,  except  in  an  action  which  has 
been  commenced  by  the  service  of  a  summons  and  verified  com- 
plaint as  provided  bv  section  twenty-nine  hundred  and  thirty-six 
of  this  code;  in  such  action,  in  case  the  defendant  fails  to  an- 
swer said  complaint,  as  provided  by  section  twenty-nine  hundred 
and  thirty-eight  of  this  code,  at  thcf  time  of  the  return  of  said 
summons  he  shall  be  deemed  to  have  admitted  the  allegations  of 
the  complaint  as  true,  and  the  court  shall,  upon  filing  the  sum- 
mons and  complaint,  with  due  proof  of  service  thereof,  enter 
judgment  for  the  plaindff  and  against  the  defendant,  for  the 
amount  demanded  m  such  complaint,  with  costs,  without  further 
proof. 
Go.  Proc.,  f  G4.  wbd.  8;  L.  1906,  cb.  291.    In  effect  Sept.  1,  1906w 

1  2892.  Defendant  immy  offer  to  oompronttse;  proeeedlnirs 
thereupon. 

Except  in  an  action  to  recover  a  chattel,  the  defendant  may, 
upon  the  return  of  the  summons  and  before  answering,  file  with 
the  justice  a  written  offer  to  allow  judgment  to  be  taken  against 
him  for  a  sum  therein  specified,  with  costs.  If  there  are  two  or 
more  defendants,  and  the  action  can  be  severed,  a  like  offer  may 
be  made  by  one  or  more  of  the  defendants  against  whom  a  sep- 
arate judgment  may  be  taken.  If  the  plaintiff  thereupon,  before 
taking  any  other  proceeding  in  the  action,  files  with  the  justice 
a  written  acceptance  of  the  offer,  the  justice  must  render  judg- 
ment accordingly.  If  an  acceptance  is  not  filed,  the  offer  cannot 
be  given  in  evidence  upon  the  trial ;  but,  if  the  plaintiff  fails  to  ob- 
tain a  more  favorable  judgment,  he  cannot  recover  costs  from  the 
time  of  the  offer,  and  must  pay  the  defendant's  costs  from  that 
time. 
Id.,  part  of  Bubd.  16. 

S  2893.  JnBtlce  to  xpvalt  one  honr. 

Upon  the  return  of  a  summons  duly  served,  ♦he  justice  must 
wait  one  hour,  after  the  time  specified  therein  for  it»  return,  un- 
less the  parties  sooner  appear. 

2  B.  8.  283,  f  46  (2  Edm.  249),  am*d. 
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ARTICIiB  THIRD. 

Order  of  arrest. 

Bee.  S804.  Order  of  anreit;  In  what  cases  it  maj  be  granted. 

2880.  Id.;  in  what  actions. 

2896.  Id. ;  upon  what  iMipers. 

2887.  Id. ;  its  contenta. 

2898.  Duty  of  constable. 

2809.  Return.     When  plaintiff  notified  mnst  appear. 

2900.  Constable  to  keep  defendant  in  costodj. 

2901.  Motion  to  discharge  from  arreat. 

2902.  Effect  of  discbargiDg  defendant. 

2903.  When  plaintiff  must  prove  extrinsic  facts. 

2904.  PriTilege  from  arrest.  ^ 

S  2894.  Older  of  arrest  I  in  xprhat  cases  it  mar  Ibe  fframted. 

At  the  time  when  the  Bummons  is  issued,  in  an  action  specified 
in  the  next  section,  the  justice  who  issues  the  summons  must,  upon 
the  application  of  the  plaintiff,  and  upon  compliance  by  him  with 
the  provisions  of  this  article,  grant  an  order  for  the  arrest  of 
the  defendant,  in  either  of  the  following  cases: 

1.  Where  the  defendant  to  be  arrested  is  not  a  resident  of 
the  county. 

2.  Where  the  plaintiff  is  not  a  resident  of  the  county;  or,  if 
there  are  two  or  more  plaintiffs,  where  all  are  non-residents 
thereof. 

8.  Where  it  appears  to  the  satisfaction  of  the  justice  by  the 
affidavit  of  the  plaintiff  or  another  person,  that  the  defendant  is 
about  to  depart  from  the  county,  with  intent  not  to  return^ 
thereto. 

But  such  an  order  cannot  be  granted,  where  the  defendant, 
against  whom  it  is  applied  for,  is  a  female. 

2  B.  S.  228,  S  17  (2  Bdm.  244);  2  B.  8.  253,  %  158  (2  Bdm.  270). 

8  2896.  Id.  I  in  what  actions. 

An  order  of  arrest  shall  not  be  granted,  except  where  the  ac- 
tion is  brought  for  one  or  more  of  the  following  causes: 

1.  To  recover  a  fine  or  penalty. 

2.  To  recover  damages  for  a  personal  Injury,  of  which  a  jus- 
tice of  the  peace  has  jurisdiction;  an  injury  to  property,  includinip 
the  wrongful  taking,  detention,  or  conversion  of  personal  property; 
misconduct  or  neglect  in  office,  or  in  a  professional  employment; 
fraud;  or  deceit.  But  this  subdivision  does  not  apply  to  a  claim 
for  damages  in  an  action  to  recover  a  chattel. 

3.  To  recover  for  money  received,  or  to  recover  a  chattel: 
where  it  appears  that  the  money  was  received,  or  that  the  chat- 
tel was  embezzled  or  fraudulently  misapplied,  by  a  public  officer, 
or  by  an  attorney,  solicitor,  or  counsellor,  or  by  an  officer  or 
agent  of  a  corporation  or  banking  association,  in  the  course  of  his 
employment;  or  by  a  factor,  agent,  broker,  or  other  person  in  a 
fiduciary  capacity. 

Subatltated  for  L.  1831,  part  of  \\  30  and  31  (4  Bdm.  472). 

I  2896.  Id. I  npon  what  papers. 

Where  it  appears  to  the  justice,  by  the  affidavit  of  the  plaintilf 
or  another  person,  that  a  sufficient  cause  of  action  exists,  against 
the  defendant,  and  that  the  case  is  within  the  provisions  of  the 
last  two  sections,  he  must  grant  the  order  of  arrest.  But  before 
granting  it,  he  must  require  a  written  undertaking  to  the  defend- 
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ant.  on  the  part  of  the  plaintiff,  with  one  or  more  snretiefl,  ap> 
proved  by  the  justice,  to  the  effect  that,  if  the  defendant  re-> 
covers  judgment,  the  plaintiff  will  pay  all  costs  which  may  ba 
awarded  to  the  defendant,  and  all  damages  which  he  may  suntain 
by  reason  of  the  arrest,  not  exceeding  the  sum  specified  in  tha 
undertaking  which  must  be  at  least  one  hundred  dollars. 
Bobetltated  for  2  B.  S.  227,  228,  part  of  if  17  and  19  (2  Bdm.  244). 

I  SS9T.  Id.  I  iU  contents. 

The  order  must  be  subscribed  by  the  justice  and  indorsed  upon 
or  attached  to  the  summons.  It  must  briefly  recite  the  ground  of 
arrest;  and  it  must  direct  the  constable,  who  serves  the  summons, 
to  arrest  the  defendant;  to  bring  him  forthwith  before  the  justice; 
and  to  notify  the  plaintiff  of  the  arrest,  if  he  can  do  so  with 
reasonable  diligence. 

M.,  1 20.  am*<l. 

8  2886.  Dntr  of  oonatable. 

The  constable  must,  at  the  time  of  serring  the  summons,  exe- 
cute the  order  of  arrest,  by  arresting  the  defendant,  and  taking 
him  forthwith  before  the  justice.  If  the  justice  is  absent,  or  un- 
able to  try  the  action,  the  constable  must  forthwith  take  the  de- 
fendant before  another  justice  of  the  same  town  or  city;  who 
must  take  cognizance  of  the  action,  and  proceed  therein,  as  if  the 
summons  had  been  issued,  and  the  order  of  arrest  had  been 
granted  by  him. 

Id..  I  21.  am'd. 

I  38MI.  Return.    Wlten  plaintiff  nottlled  ntnat  appear* 

The  constable^  executing  the  order  of  arrest,  must  forthwith 
deliver  to  the  justice  the  order,  and  a  written  return  thereto, 
under  his  hand,  stating  the  manner  in  which  he  has  executed  It 
and  either  that  he  has  notified  the  plaintiff,  or  that  he  could  not 
do  so,  with  reasonable  diligence.  If  he  returns  that  he  has  no- 
tified the  plaintiff,  the  latter  must  appear  within  one  hour  after 
the  defenaant  is  brought  before  the  justice;  otherwise  judgment 
of  nonsuit  must  be  rendered  against  him. 

Id..  1 22.  am'd. 

8  2800.  Constable  to  keep  defendant  In  enstodr* 

The  constable  executing  the  order,  or  another  constable,  by 
direction  of  the  justice,  must  koep  the  defendant  in  custody,  until 
he  is  discharged  by  the  order  of  the  justice,  or  judgment  is  ren- 
dered in  his  favor;  but  the  detention  shall  not,  in  any  case,  exceed 
twelve  hours  from  the  time  when  the  defendant  is  brought  before 
the  justice;  unless,  within  that  time,  a  venire  is  issued,  or  the 
trial  of  the  action  is  commenced,  or  unless  either  is  delayed  with 
the  express  assent  of  the  defendant. 

Id.,  f  26,  am'd. 

I  SOOl.  Motion  to  dtaebarare  froaa  arrest. 

A  defendant,  arrested  as  prescribed  in  this  article,  may,  without 
notice,  upon  the  appearance  of  the  plaintiff  before  the  justice,  or 
at  any  time  afterwards  before  judgment,  upon  two  days' 
notice  given  personally  to  the  plaintiff,  or  to  his  agent  or  attor- 
ney who  appeared  for  him  before  the  justice,  apply  to  the  justice 
for  an  order,  dlschnrpring  him  from  the  arrest.  The  application 
may  be  founded  upon  the  papers  upon  which  the  order  of  arrest 
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WM  granted,  and  apon  tJie  complaint,  if  it  has  been  made.  Th« 
justice  must  grant  the  application,  where  it  appears  that  the  emam 
IB  not  within  the  provisions  of  sections  2894  and  2895  of  this  act. 
The  justice  must  also,  upon  the  defendant's  application,  grant 
an  order  discharging  him  from  arrest,  if  the  plaintiff  fails  to  take 
out,  from  the  justice,  an  execution  upon  a  judgment  in  his  faror, 
before  the  expiration  of  one  hour  after  he  is  entitled  thereto. 

S  2902.  Bffect  of  dlsohajrarlnar  defendant. 

The  discharge  of  the  defendant  from  arrest,  before  judg- 
ment as  prescribed  in  the  last  section,  or  In  section  2963  of  this 
act,  does  not  affect  the  jurisdiction  of  the  justice  over  the  action, 
which  must  proceed,  as  if  it  had  been  commenced  in  the  ordinary 
manner.  His  discharge  from  arrest,  after  judgment,  as  prescribed 
in  the  last  section,  does  not  affect  the  execution. 

8  2908.  Wlten  plaintiff  mnat  proxe  eztrinato  fmotm. 

Where  an  order  of  arrest  has  been  granted  and  executed,  in  a 
case  specified  in  subdivision  third  of  section  2895  of  this  act,  the 
plaintiff  cannot  recover  upon  a  default,  and  the  defendant  is  en- 
titled to  judgment  upon  a  trial,  unless  the  plaintiff  establishes  all 
the  matters  of  fact,  which  are  required,  by  that  subdivision  to 
<*ntit]e  him  to  an  order  of  arrest. 

I  2904.  Privilege  front  arrest. 

Thin  article  does  not  abridge  or  otherwise  affect  a  privilei?e 
from  arrest  given  by  law,  or  a  right  of  action  for  the  breach 
thereof.  A  privileged  person  is  entitled  to  be  discharged  from 
arrest,  by  the  '^rder  of  the  justice  before  whom  he  is  brought, 
upon  proof,  by  affidavit,  of  the  facts  entitling  him  to  a  dlacharse; 
or  he  may  apply  for  and  obtain  an  order  for  his  discharge,  as 
lirescribed  In  section  564  of  this  act. 
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ABTIGLB  FOURTH. 

Attachment  of  property, 

8«c.  2905.  In  what  aetlona,  warrant  of  attachment  may  be  gmoM 
2906.  Wbat  must  be  abown  to  procure  a  warrant. 
2807.  Warrant;  form  and  contents  thereof. 
2908.  UnderUking. 
2900.  Warrant;  bow  executed. 

2910.  Serrice  of  aummons  and  warrant  upon  defendant. 

2911.  Undertaking  by  defendant;  re-dellTery  to  blm. 

2912.  Claim  by  third  person;  bond  and  delivery  thereopen. 
2918.  Action  upon  bond. 

2914.  When  defendant  may  prosecute  bond. 

2916.  Return  of  warrant. 

2916.  Motion  to  vacate  or  modify  warrant,  etc. 

2017.  Effect  of  YacatlnR  warrant. 

2918.  Proceedings  where  summons  not  personally  serred. 

I  2905.  In  'vrhai  aetiomn,  -frarrant  of  attaelftnaent  wuly  lb« 
vanted. 

In  an  action  brought  before  a  justice  of  the  peace  a  warrant 
of  attachment  against  the  property  of  one  or  more  defendants 
must  be  granted,  upon  the  application  of  the  plaintiff,  as  pre- 
scribed in  this  article,  where  the  action  is  brought  upon  a  judg- 
ment, or  to  recover  for  one  or  more  of  the  following  causes: 

1.  Breach  of  a  contract,  express  or  implied. 
.    2.  Wrongful  conversion  of  personal  property. 

3.  Any  other  injury  to  personal  property,  in  consequence  of  neg^ 
Ugence,  fraud,  or  other  misconduct. 

Substitute  for  2  B.  S.  230,  part  of  Si  26,  27  and  28  (2  Edm.  2i5);  L.  1881, 
Gh.   800.   I  84   (4   Edm.  473). 

I  2906.  "What  wnuut  be  nhoira  to  proe«re  a  wairra&t. 

To  entitle  the  plaintiff  to  such  a  warrant,  he  must  show,  by 
affidavit,  to  the  satisfaction  of  the  justice  as  follows: 

1.  That  a  sufficient  cause  of  action  exists  against  the  defendant; 
to  recover  damages  for  one  or  more  of  the  causes  specified  in  the 
last  section.  If  the  action  is  upon  a  judgment,  or  to  recover  for 
breach  of  a  contract,  the  affidavit  must  show  that  the  plaintiff  is 
entitled  to  recover  a  sum  stated  therein,  over  and  above  all 
counterclaims  known  to  him. 

2.  That  the  defendant  is  either  a  foreign  corporation;  or  not  a 
resident  of  the  State;  or,  if  the  defendant  is  a  natural  person, 
and  a  resident  of  the  State,  that  he  has  departed,  or  is  abou^t 
to  depart,  from  the  C9unty  where  he  last  resided,  with  intent  to 
defraud  his  creditors,  or  to  avoid  the  service  of  a  summons:  or 
keeps  himself  concealed,  with  the  like  intent;  or,  if  the  defendant 
is  a  natural  person,  or  a  domestic  corporation,  that  he  or  it  has 
removed,  or  is  about  to  remove,  property  from  the  county  where 
the  defendant,  being  a  natural  i)erson,  last  resided,  or,  being  a 
corporation,  last  kept  its  principal  office,  or  from  the  county  in 
which  the  action  is  brought,  with  intent  to  defraud  hia  or  its  cred- 
itors; or  has  assigned,  disposed  of,  or  secreted,  or  is  about  to 
assign,  dispose  of,  or  secrete,  property,  with  the  like  intent;  or  that 
the  defendant,  being  a  natural  person  of  full  age,  and  a  resident  of 
the  State,  has  been  continuously  without  the  United  States  for 
the  space  of  six  months  or  more,  immediately  before  the  applica- 
tion, and  either  that  he  has  not  made  a  designation  of  a  per- 
son, upon  whom  to  serve  a  summons  in  his  behalf,  as  prescribed 
in  c»<H.*tion  430  of  this  act,  or  that  service  upon  the  ikenon  so 
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designated  cannot  be  made,   with  due  diligence,  in  the  county 
where  the  person  making  the  designation  resides. 

The  affidavit  must  be  .filed  with  the  justice,  when  the  warrant 
is  granted. 

2  B.  S.  230,  port  of  {§  26,  27  and  28  (2  Edxn.  245). 

12907.  'Wajrranti  form  and  content ■  thereof. 

The  warrant  must  be  granted  by  the  justice  who  issues  the 
summons,  at  the  time  when  the  summons  is  issued;  and  it  must 
be  indorsed  thereupon,  or  annexed  thereto.  It  must  be  subscribed 
by  the  justice,  and  must  briefly  recite  the  ground  of  the  attach- 
ment. It  must  require  the  constable,  to  whom  the  summons  is 
delivered,  to  attach,  on  or  before  a  day  specified  therein,  which 
must  be  at  least  six  days  before  the  return  day  of  the  summons, 
and  safely  to  keep,  as  much  of  the  defendant's  goods  and  chat- 
tels, within  his  county,  as  will  satisfy  the  plaintiff's  demand, 
with  the  costs  and  expenses,  and  to  make  return  of  his  proceed- 
ings thereon  to  the  justice,  at  the  time  when  the  summons  is 
r,eturnable.  The  amount  of  the  plaintiff's  demand  must  be  speci- 
fied in  the  warrant,  as  stated  in  the  affidavit. 

Id..  8  ao,  am'd. 

8  2908.   Vnd^rtakinflT. 

Before  granting  the  warrant,  the  justice  must  require  a  written 
undertaking  tt)  the  defendant,  on  the  part  of  the  plaintiff,  with 
one  or  more  sureties,  approved  by  the  justice,  to  the  effect  that, 
if  the  defendant  recovers  judgment,  or  the  warrant  of  attach- 
ment is  vacated,  the  plaintiff  will  pay  all  costs  which  may  be 
awarded  to  the  defendant,  and  all  damages  which  he  may  sustain 
by  reason  of  the  attachment,  not  exceeding  th»  sum  specified  in 
the  undertaking,  which  must  be  at  least  two  hundred  dollars;  and 
that  if  the  plaintiff  recovers  judgment,  he  will  pay  to  the  de- 
fendant all  money  received  by  him  from  property  taken  by  virtue 
of  the  warrant  of  attachment,  or  upon  any  bond  given  therefor, 
over  and  above  the  amount  of  the  judgment,  and  interest  there- 
upon. 

Id.,  8  28.  am'd. 

8  2900.  [Am'd,  1903.1  IVarranti  How  executed)  perislukble 
property  ma.T  be  sold. 

The  constable  to  whom  the  warrant  of  attachment  Is  delivered, 
must  execute  it  at  least  six  days  before  the  return  day  of  the 
summons,  by  levying  upon  and  taking  into  his  custody  so  much 
of  the  goods  and  chattels  of  the  defendant,  not  exempt  from 
levy  and  sale  by  virtue  of  an  execution,  including  money  and 
bank  notes,  which  he  finds  within  his  county,  as  will  satisfy  the 
plaintiff's  demand,  \»  "th  the  costs  and  expenses.  He  must  safely 
keep  the  property  attached,  to  be  disposed  of  as  prescribed  in 
this  article,  and  must  immediately  make  an  inventory  thereof, 
stating  therein  the  estimated  value  of  each  item  or  article. 
Provided,  however,  if  property  attached  is  perishable,  the  jus- 
tice who  issued  the  warrant  may,  by  an  order  made  and  entered 
upon  his  docket,  and  with  or  without  notice,  as  the  urgency  of 
the  case  in  his  opinion  requires,  direct  the  constable  to  sell  such 
property  at  public  auction,  and  thereupon  the  constable  must 
sell  it  accordingly.  A  certified  copy  of  the  order  directing  the 
sale  shall  be  delivered  to  such  constable.  Such  order  must  pro- 
scribe the  time  and  place  of  the  sale,  and  notice  thereof  must  be 
given  in  such  manner  and  for  such  time  as  directed  by  the  order. 
The  constable  shall  retain  in  his  hands  the  proceeds  of  such  sale 
until  th6  final  determination  of  the  action. 
Id.,  1 81,  am*d;  L.  18S1,  ch.  800. 8  80  (4  Edm.  478);  L.  1908,  ch.  893.  In  effect  lUj  %  1908. 
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§2910.  Service  of  ■ummoiiB  and  irarrant  upon  defendant. 

The  constable  mast,  immediately  after  making  the  inventory, 
and  at  least  six  days  before  the  return  day  of  the  summons, 
serre  the  summons,  together  with  the  warrant  of  attachment 
and  Inventory,  upon  the  defendant,  by  delivering  to  him  per- 
sonally a  copy  of  each,  if  he  can,  with  reasonable  diligence,  be 
found  within  the  county;  or,  if  he  cannot  be  so  found,  by  leaving 
a  copy  of  each,  certified  by  the  constable,  at  the  last  place  of 
residence  of  the  defendant  in  the  county,  with  a  person  of  suit- 
able age  and  discretion;  or,  if  such  a  person  cannot  be  found 
there,  by  posting  it  on  the  outer  door,  and  also  depositing  an- 
other copy  in  the  nearest  post-office,  inclosed  in  a  sealed  post- 
paid wrapper,  directed  to  the  defendant  at  his  residence;  or,  if 
the  defendant  has  no  place  of  residence  in  the  county,  by  de- 
livering it  to  the  person  in  whose  possession  the  property  at- 
tached is  found. 

2  R.  8.  230,  S  81,  am'd  u  in  8  2900,  ante. 

8  2911.  Undertaklnar  by  defendant i  re-dellxerr  to  Ittnt. 

The  defendant,  or  his  attorney  or  agent  in  his  behalf  may,  at 
any  time  before  judgment  is  rendered  in  the  action,  execute  and 
deliver  to  the  constable  an  undertaking  to  the  plaintiff,  in  a  sum 
specified  therein,  at  least  twice  the  value  of  the  property  at- 
tached, as  sta.ted  in  the  inventory;  with  one  or  more  sureties, 
approved  by  the  constable,  or  by  the  justice  who  issued  the 
warrant;  and  to  the  effect  that,  if  judgment  is  rendered  against 
the  defendant,  and  an  execution  is  issued  thereupon,  within  six 
months  after  the  giving  of  the  undertaking,  the  property  attached 
shall  be  produced  to  satisfy  the  execution.  Thereupon  the  con- 
stable must  re-deliver  the  property  to  the  defendant. 

Id.,  88  82,  84,  am*d.  * 

8  2912.  Claim  by  third  person |  bond  and  delivery  there- 
upon. 

If  a  person,  not  a  party  to  the  action,  claims  any  property  at- 
tached, which  is  not  reclaimed  by  the  defendant,  as  prescribed  in 
the  last  section,  he  may,  at  any  time  after  the  seizure,  and  be- 
fore execution  is  issued  upon  a  judgment  rendered  in  the  action, 
execute,  and  file  with  the  justice,  a  bond  to  the  plaintiff,  with 
one  or  more  sureties,  approved  by  the  constable  or  by  the  jas- 
tice;  in  a  penalty  at  least  twice  the  value  of  the  property  claimed; 
and  conditioned  that,  in  an  action  upon  the  bond,  to  be  com- 
menced within  three  months  thereafter,  the  claimant  will  estab- 
lish that  he  was  the  general  owner  of  the  property  claimed,  at 
the  time  of  the  seizure;  or,  if  he  fails  so  to  do,  that  he  will  pay 
to  the  plaintiff  the  value  thereof,  with  interest.  The  constable 
must  thereupon  deliver  the  property  claimed  to  the  claimant. 
Id.,  part  of  88  33,  84,  am*d. 

8  2913.  Action  npon  bond. 

A  judgment  for  the  plaintiff,  in  an  action  upon  a  bond  given 
as  prescribed  in  the  last  section,  must  award  to  him  the  value  of 
the  prop,erty  seized  and  delivered  to  the  claimant,  with  interest 
thereupon  from  the  time  of  the  delivery.  If  the  amount  so  re- 
covered exceeds  the  amount,  which  the  plaintiff  recovers,  in  the 
action  in  which  the  warrant  of  attachment  was  issued,  he  is 
liable  to  the  defendant  in  that  action  for  the  excess. 

Id.,  part  of  8S  80  and  37. 

8  2914.  "When  defendant  may  prosecute  bond. 

If  the  warrant  of  attachment  is  vacated  or  annulled,  the  de- 
fendant  may  maintain  an  action,  upon  the  bond  specified  in  the 
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last  two  sections,  in  his  own  name,  in  the  same  manner  and 
with  the  like  effect,  as  the  plaintiff  might  have  done,  if  the 
warrant  had  remained  in  full  force. 

2  B.  S.  230,  8  38,  am'd. 

I  2916.  Retarn  of  -i>rarr4nt. 

The  constable  executing  the  warrant  of  attachment  must,  at 
the  tim,e  when  and  place  where  it  is  returnable,  make  a  return 
thereto,  under  his  hand,  stating  all  his  proceedings  thereupon. 
He  must  deliver  to  the  justice,  with  the  return,  each  bond  or 
undertaking  delivered  to  him,  pursuant  to  any  of  the  foregoing 
provisions  of  this  article,  and  a  certified  copy  of  the  inventory  of 
the  property  attached.  The  return  must  state  the  manner  in 
which  the  warrant  and  inventory  were  served,  and,  if  they  were 
served  otherwise  than  by  delivering  a  copy  thereof  to  the  de- 
fendant personally,  the  reason  therefor,  and  the  name  of  the 
person  to  whom  the  copy  was  delivered,  unless  his  name  is  un- 
known to  the  constable;  in  which  case,  the  return  must  describe 
him  so  as  to  identify  him,  as  nearly  as  may  be. 

Id.,  i  36,  as  om'd;  L.  1831,  cb.  300,  i  3Q  (4  Edm.  478). 

I  2016.  Motion  to  vacate  or  modify  xprarrant,  etc. 

A  defendant  whose  property  has  been  attached,  may,  upon  the 
return  of  the  summons,  apply  to  the  justice,  who  issued  the  war- 
rant of  attachment,  to  vacate  or  modify  it,  or  to  increase  the 
plaintiff*s  security.  Such  an  application  may  be  founded  upon 
the  papers  upon  which  the  warrant  was  granted;  or  upon  proof, 
by  affidavit,  on  the  part  of  the  defendant;  or  upon  both.  If  it 
is  founded  upon  proof  on  the  part  of  the  defendant,  it  may  be 
opposed  by  new  proof,  by  affidavit,  upon  the  part  of  the  plaintiff, 
tending  to  sustaii^  any  ground  for  the  attachment,  recited  in  the 
warrant,  but  no  other.  The  justice  may,  upon  the  return  of  the 
summons,  or  at  any  other  time  to  which  the  action  is  adjourn,ed, 
vacate  the  warrant  of  attachment  upon  his  own  motion,  if  he 
deems  the  papers,  upon  which  it  was  granted,  insufficient  to 
authorize  it. 

V2917.  BlEect  of  vacattnfir  tprarrant. 
acating  the  warrant  of  attachment  does  not  affect  the  juris- 
diction of  the  justice  to  hear  and  determine  the  action,  where 
the  defendant  has  appeared  generally  in  the  action;  or  where  the 
summons  was  personally  served  upon  him;  or  where  judgment 
may  be  taken  against  him,  as  being  indebted  jointly  with  another 
defendant,  who  has  been  thus  summoned,  or  has  thus  appeared. 
In  every  other  case,  the  justice,  who  vacates  a  warrant  of  attach- 
ment against  the  property  of  a  defendant,  must  dismiss  the  ac- 
tion as  to  him. 

s 
§    2918.  ProeeedinflTB     where     sammona     not     persoaally 
served. 

Where  the  defendant  has  not  appeared,  and  the  summons  has 
not  been  personally  served  upon  him,  and  property  of  the  defend- 
ant has  been  duly  attached  by  virtue  of  a  warrant,  which  has  not 
been  vacated,  the  justice  must  proceed  to  hear  and  determine 
the  action;  but,  in  an  action  subsequently  brought,  the  judgment 
is  only  presumptive  evidence  of  indebtedness,  and  the  defendant 
is  not  barred  from  any  counterclaim  against  the  plaintiff.  The 
execution,  issued  upon  a  judpnimt  so  rendered,  must  require  the 
constable  to  satisfy  it  out  of  the  property  so  attached,  without 
containing  a  direction  to  satisfy  it  out  of  any  other  proper^. 

h,  latl,  ch.  300,  S  89  (4  Edm.  474). 
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▲RTIOUD  FIFTB* 

8«e.  3019.  When  action  for  a  chattel  may  be  broqght. 

2890.  Plaintiff  maj  procure  replevin;  affldaTlt  and  oaderlalclBc; 

»21.  Requlaition. 

2922.  Id.;  how  executed.    Serrice  of  gammons,  etc 

2828.  Return  of  constable. 

2824.  Defendant  may  except  to  sureties;  proceedings  thereoa. 

2826.  Defendant  may  reclaim  chattel;  proceedings  th«a«oii. 

2826.  Justltication  of  sureUes. 

2827.  When  and  to  whom  constable  must  dellrer  chattd. 

2828.  Penalty  for  wrong  delivery  by  constable. 
2828.  Claim  of  title  by  third  person. 

2830.  Defendant  may  demand  Judgment  for  return. 

2831.  Proceedings  in  the  action;  action  upon  undertaking. 
2882.  Proceedings  when  summons  not  personally  serred. 
2888.  When  action  not  affected  by  failure  to  rcplSTy. 

f  281&,  'Whe'A  Siotlon  for  a  ehattel  may  be  brovarht. 

An  action  to  recover  a  chattel,  with  or  without  damages  for  the 
wrongful  taking,  withholding,  or  detention  thereof,  can  be 
brought  before  a  justice  of  the  peace  of  the  county  in  which  the 
chattel  is  found,  in  a  case,  and  subject  to  the  qualifications,  speci- 
fied in  sections  1689,  1690,  1691,  and  1692,  and  subdiTisioa 
seventh  of  section  2862  of  this  act. 

Substituted  for  Go.  Proc.,  9  68.  subd.  10.  am'd;  L.  1860.  eh.  181.  |'4. 

I  29SM>.  Plaintiff  mar  procure  replevin  |  aflMavlt  and 
nndertalclnflT. 

The  plaintiff  may,  at  the  same  time  when  the  summons  Is  is- 
sued, but  not  afterwards,  require  the  chattel  to  be  replevied^  a^ 
prescribed  in  this  article.  For  that  purpose,  he  must  deliver  to 
the  justice  an  affidavit  and  an  undertaking,  similar,  in  all  re- 
spects, to  the  affidavit  and  undertaking  required  to  be  delivered  to 
a  sheriff,  as  prescribed  in  sections  1695,  1697,  1699,  and  1712  of 
this  act;  except  that  the  sureties  in  the  undertaking  must  be 
approved  by  the  justice. 

L.  1831,  ch.  800,  SI  2,  3  and  4  (2  Bdm.  230;  B  Id.  184). 

I  2921.  Reanlaltlon. 

Upon  receiving  the  affidavit  and  undertaking,  the  justice  must 
Indorse  upon  or  attach  to  the  affidavit  a  written  requisition,  sub- 
scribed by  him,  requiring  the  constable,  to  whom  the  summons 
is  delivered,  to  replevy  the  property  described  in  the  affidavit,  on 
or  before  a  day  specified  in  the  requisition,  which  must  be  at  least 
six  days  before  the  return  day  of  the  summons.  Th^  affidavit  and 
requisition  must  be  delivered  to  the  constable,  with  the  summons. 
Id.,  part  of  I  4.  am'd. 

S  2022.  Id.  I  how  executed*    Service  of  •nn&mons,  eto* 

The  constable  must  execute  the  requisition,  as  a  sheriff  is  re- 
quired to  execute  a  requisition,  in  an  action  brought  to  recover 
a  chattel,  as  prescribed  in  sections  1700,  1701.  and  1702  of  this 
act;  except  that  he  must  serve  the  summons,  affidavit,  and  re- 
quisition within  the  time  and  in  the  manner  prescribed,  by  section 
2910  of  this  act.  for  the  service  of  a  summons,  warrant  of  at- 
tachment, and  inventory. 
Id.,  part  of  I  5. 
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I  9#98.  Return  of  conatable* 

The  constable  must,  on  or  before  the  return  day  of  the  Bnna- 
mons,  make  a  return  to  the  requisition,  under  his  hand,  stating  all 
his  proceedings  thereupon;  and  file  it»  with  the  affidavit  and  r*f- 
quisition,  with  the  justice.  The  return  must  state  the  manner  in 
which  the  summons,  affidavit,  and  requisition  were  served;  and,  if 
they  were  served  otherwise  than  by  delivering  the  requisite  copies 
to  the  defendant  personally,  the  reason  therefor,  and  the  name  of 
the  person  to  whom  the  copies  were  delivered,  unless  his  name  ia 
unknown  to  the  constable;  m  which  case,  the  return  must  describe 
him  so  as  to  identify  him,  as  nearly  as  may  be. 
L.  18S1,  ch.  800,  pait  of  |  B. 

I  9024.  Defendant  may  except  to  ■nretlesj  proeeedinva 
thereon. 

At  any  time  after  the  chattel  has  been  replevied,  and  at  least 
two  days  before  the  return  day  of  the  summons,  the  defendant, 
unless  he  requires  a  return  of  the  chattel,  may  serve  upon  the 
plaintiff,  or  upon  the  constable,  a  written  notice  that  he  excepts  to 
the  plaintiff's  sureties;  otherwise  he  is  deemed  to  have  waived  all 
objections  to  them.  If  such  a  notice  is  seri^d,  the  sureties  must 
justify  upon  the  return  of  the  summons;  or  the  plaintiff  must  then 
give  a  new  undertaking,  to  the  same  effect  as  the  original  under- 
taking, with  other  sureties,  who  must  then  appear  and  justify  be- 
fore the  justice. 
Id.,  I  6,  am'd. 

I  292B.  Defendant  may  reclalna  chattel  |  proeeedinars 
thereon. 

At  any  time  before  the  return  day  of  the  summons,  the  defend- 
ant may,  if  he  does  not  except  to  the  plaintiff*s  sureties,  serve  upon 
the  justice  a  notice  that  he  requires  the  return  of  the  chattel  re- 

S levied.  With  the  notice  he  must  deliver  to  the  justice  an  affi- 
avit  and  undertaking,  similar,  in  all  respects,  to  those  required 
to  be  given  by  a  defendant  upon  requiring  a  return  of  a  chattel, 
as  prescribed  in  sections  ITOi  and  1712  of  this  act,  omitting  the 
provision  in  the  undertaking,  "or  if  the  action  abates  in  conse- 
quence of  the  defendant's  death."  The  surotios  in  the  undertak- 
ing must  justify  before  the  justice  upon  the  return  of  the  sum- 
mons. If  the  plaintiff  has  stated  separately  in  his  affidavit  the 
value  of  one  or  more  chattels  or  classes  of  chattels,  as  proscribed 
in  section  1697  of  this  act,  the  defendant  may  require  a  delivery 
of  part  of  the  property  replevied,  as  prescribed  in  that  section. 
M.,  I  7. 

I  9996.  Jnstflleation  of  sweties. 

Bxcept  as  otherwise  expressly  prescribed  in  this  article,  the  ex- 
amination and  qualifications  of  the  sureties,  and  the  allowance  of 
the  undertaking,  upon  a  justification  pursuant  to  either  of  the  last 
two  sections,  must  be  the  same  ns  upon  a  justification  of  bail,  as 
prescribed  in  sections  579,  580.  and  581  of  this  act,  substituting  the 
justice  for  the  judge;  but  after  Huoh  allowance,  the  undertaking 
must  be  filed  with  the  justice.  The  constable  is  tiiereupon  ezone* 
rated  from  liability. 

M..  I  8. 
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I  3M7.  IVhem  amd  to  ^Uom  constable  iaa«t  d«lWeT 
chattel. 

If  the  defendant  neitlier  excepts  to  tlie  plaintiff's  anrotieg,  nor 
requires  the  return  of  a  chatte^l,  within  the  time  prescribed  for  that 
purpose;  or  if  lie  fails  to  niocure  the  allowance  of  liis  uudertakingj 
or  if  the  plaintiff,  after  tlin  defondant  lias  excepted  to  liis  sureties, 
duly  procures  the  allowance  of  his  undertaking,  the  constable 
must,  except  in  the  case  specified  in  the  next  section  but  one,  im- 
mediately deliver  the  chattel  to  the  plaintiff.  If  the  plaintiff, 
after  the  defendant  has  excepted  to  hin  sureties,  fails  to  procure 
the  allowance  of  his  undertaking;  or  if  tbe  defendant,  after  he  has 
required  the  return  of  the  chattel,  procures  the  allowance  of  his 
nndertaking,  the  constable  must  immediately  deliver  the  chattel 
to  the  defendant. 

Substituted  for  L.  1881.  cb.  300,  part  of  f  7. 

I  2088.  Penalty  for  wronsr  delivery  by  constable. 

A  constable  who  delivers  to  either  party,  without  the  consent 
of  the  other,  a  chattel  replevied  by  him,  except  as  prescribed  in 
the  last  section,  or,  by  virtue  of  an  execution  issued  upon  a  judg- 
ment in  the  action,  forfeits  to  the  party  aggrieved  the  sum  of 
one  hundred  dollars;  and  is  also  liable  to  him  for  all  damages 
which  he  sustains  thereby. 

I  2029.  Claim  of  title  by  tbird  peraon. 

The  provisions,  regulating  the  proceedings,  where  a  person,  not 
a  party,  claims  property  which  has  been  replevied,  and  the  rights 
of  such  a  person,  and  of  the  sheriff,  as  prescribed  in  sections 
1709,  1710,  1711,  and  1712  of  this  act,  apply  to  a  like  case  in  an 
action,  brought  as  prescribed  in  this  article,  substituting  the  con- 
stable for  the  sheriff;  except  tliat  service  of  a  notice  and  of  a 
copy  of  the  claimant's  affidavit,  upon  the  plaintiff's  attorney,  as 
prescribed  in  section  1709,  must  be  made,  either  upon  the  plaiu- 
tiff  personally,  or  upon  the  attorney  who  appears  for  him  iH&fori 
the  justice;  and  that  the  sum  specified  in  the  undertaking,  given 
by  the  plaintiff  to  the  constable,  need  not  exceed,  in  any  case, 
three  hundred  dollars. 

Id.,  8  9-     B««  Co.  Proc.,  f  216. 

I  2980.  Defendant  may  demand  Jadyment  for  retnm. 

Where  a  chattel  has  been  replevied,  and  the  defendant  has  not 
required  the  return  thereof,  pending  the  action,  as  prescribed  in 
the  foregoing  sections  of  this  article,  he  may  in  his  answer, 
demand  judgment  for  the  return  thereof,  either  with  or  without 
damages  for  the  taking,  withholding,  or  detention. 

M.,  *  U. 

I  2981.  Proeeedinars  in  tbe  notion  |  notion  npon  nnder- 
talcfnar. 

Section  1373.  section  1731,  excluding  subdivision  first  thereof, 
and  sections  1722,  1726,  1730.  1732,  1733.  1734,  and  1735  of  this 
act,  substituting  the  constable  for  the  sheriff,  apply  to  the  pro- 
ceedings in  an  action  in  a  justiop's  court  to  recover  a  chattel,  and 
to  an  action  asrninst  the  sureties  in  nn  undertakinsr  given  thereiS: 
except  as  otherwise  specially  prescribed  in  this  chapter, 

Sobttltnted  for  Id.,  fi  10. 
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I  M82.  Proctt««imirs  Trbem  avBUBona  not  peraosAllT 
•erved* 

Where  the  defendant  does  not  appear,  and  the  sammons  has  not 
been  persoually  served  upon  him,  and  a  chattel,  or  part  of  a 
chatlel,  to  recover  which  the  action  is  brought,  has  been  replevied, 
and  the  proceedinurs  thereupon  have  been  duly  taken,  as  pre- 
scriled  in  this  article;  the  justice  must  proceed  to  hear  and  de- 
termine the  action,  with  respect  to  that  chattel  or  part  of  a 
chattel;  or,  if  the  action  is  brought  to  recover  two  or  more  chat- 
tels, with  respect  to  those  which  have  been  replevied;  in  like 
manner  and  with  like  effect  as  if  the  aummons  had  been  per80naU7 
served. 

U  1831.  cti.  800,  f  12,  am'd. 

S  r983.  "Wbea  actloA  not  atteeted  hy  failure  to  reploTT* 

Where  the  summons  has  been  personally  served  upon  the  de- 
fem*ant,  or  where  he  appears,  the  justice  must  proceed  to  hear 
and  determine  the  action,  although  the  plnintiff  has  not  required 
the  chattel  to  be  replevied,  or  the  constable  has  not  been  able 
to  »  >plev7  it. 
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TITLE  ITT. 

nMulings;  including  counterclaims,  and  proceeding  up^   ' 
answer  of  title. 

Sec.  2d34.  When  ijisae  to  be  joined. 
2d3S.  Pleadloffi. 
2d36.  Complaint. 

2037.  Wbat  causes  of  actltm  may  be  lol'ied. 
2938.  Answer. 
2d39.  Demarrer. 

2940.  General  rales  of  pleading. 

2941.  Account,  or  iDstrnment  for  payment  of  money 

2942.  Court  may  require  items  to  be  exblbtted. 

2943.  Immaterial  variance  to  be  disregarded. 

2944.  Amendment  of  pleadings. 

2945.  Counterclaims. 

2940.  Id.;    wbere  executor  or  trustee  is  a   panr. 

2947.  Consequence  of  neglect  to  plead  counterclaim. 

2948.  Tbe  last  section  qualified. 

2949.  Judgment  upon  counterclaim. 

S06O.  Judgment  when  accounts  exceed  |400. 

2961.  Answer  of  title. 

29C2.  Undertaking  thereupon. 

2903.  In  what  court  new  action  to  be  brought. 

29(M.  When  action  before  justice  to  be  discontinued. 

2966.  Effect  of  falliu  )  to  give  underUking. 

2966.  When  title  comes  in  question  on  plaintiff's  own  shewlnjr. 

2967.  Pleadings  In  new  action.     Undertaking  before  justlee,   wben  n.p 

plicable. 

2968.  Answer  of  title  as  to  one  of  several  causes  of  action. 

I  2034.  [Am*cl,  1893.]    ^Wben  iaai&e  to  be  Joined. 

At  the  place,  and  within  one  hour  after  the  time,  specified  in  the 
sammons  for  the  return  thereof;  or,  where  an  order  of  arrest  is 
granted  and  executed,  within  twelve  hours  after  the  defendant  is 
bronicht  before  the  justice;  or,  where  no  summons  is  issued,  at 
the  time  when  the  parties  Yoluntarily  appear  to  Join  issue,  the 
pleadings  of  the  parties  must  be  made,  and  issue  must  be  joined. 
Where  both  parties  appear  upon  the  return  of  the  summons,  an 
issue  must  be  joined  before  an  adjournment  is  had,  except  when 
the  defendant  refuses  or  neglects  to  plead.  Where  an  issue  of 
fact  or  an  issue  of  law  is  joined  in  a  justice's  court,  or  before  a 
justice  of  the  peace  in  the  city  of  Brooklyn,  or  in  any  of  the 
towns  in  the  county  of  Kings,  in  which  the  judgment  demanded 
by  either  party  in  his  pleadings  exceeds  the  sum  of  one  hundred 
dollars;  or,  when  in  an  action  to  recover  a  chattel  or  chattels, 
the  value  of  which  as  fixed  by  either  party  in  his  pleadings  or  affi- 
davits exceeds  one  hundred  dollars,  the  dofenaant  may,  after 
issue  joined  and  before  an  adjournment  is  granted  upon  his  appli- 
cation, apply  to  the  justice  before  whom  the  action  is  brought  for 
an  order  removing  the  action  into  the  county  court  of  the 
county  of  Kings.  Such  an  order  must  be  granted  upon 
the  defendant  filing  with  the  justice  an  undertaking  in 
a  sum  fixed  by  the  justice,  not  exceeding  twice  the  amount 
of  the  damages  claimed  or  twice  the  value  of  the  chattel 
or  of  all  the  chattels  claimed,  as  stated  in  the  pleading  or 
affidavits,  with  one  or  more  sureties,  approved  by  the  justice,  to 
the  effect  that  the  defendant  will  pay  to  the  plaintiff  the  amount 
of  any  judgment,  including  costs,  that  may  be  recovered  against 
him  in  the  county  court  in  the  action  so  removed.  From  the  time 
of  the  granting  of  the  order  the  county  court  of  Kings  county  has 
cognizance  of  the  action,  and  the  same  shall  be  tried  and  deter- 
mined by  said  county  court  as  if  originally  brought  therein^    The 
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justice  must  forthwith  ddiTer  to  the  clerk  of  the  county  court  all 
p^oc(^88es,  pleadings  and  other  papers  in  the  action  which  must 
be  filed,  entered  and  recorded,  as  the  case  requires,  in  the  latter 
office.  Costs  in  an  action  so  remoyed  shall  be  the  slune  aa  in  an 
original  action  commenced  in  said  county  court. 
L.  18M.  ch.  880. 

I  208S.  Pleadlnank 

The  pleadings  in  a  justice's  court  are: 

1.  The  plaintiff's  complaint. 

2.  The  defendant's  answer. 

3.  The  defendant's  demurrer  to  the  complaint,  or  to  one  or  more 
difitinct  causes  of  action,  separately  stated  therein. 

4.  The  plaintiff's  demurrer  to  one  or  more  counterclaims  stated 
in  the  answer. 

Co.  Pzoc..  fi  64,  SUM.  1. 

fi  2836.  [Am*d,  1906.]     Complaint. 

The  complaint  must  state,  in  a  plain  and  direct  manner,  the 
facts  constituting  the  cause  of  action.  In  an  action  arising  on 
contract  for  the  recovery  of  money  only,  or  on  an  account,  the 
plaintiff  or  his  agent,  at  or  before  the  time  of  the  issuing  of  the 
summons,  may  make  a  written  complaint  as  above  provided, 
specifying  the  amount  actually  due  the  plaintiff  from  the  defend- 
ant, and  praying  judgment  for  the  amount  so  due,  which  said 
complaint  shall  be  signed  by  the  plaintiff  or  his  agent  and  veri- 
fied in  the  manner  and  as  provided  by  section  five  hundred  and 
twenty-six  of  this  code.  Said  samnions  and  complaint  shall  be 
\  attached  and  shall  be  served  upon  the  defendant  by  delivering 
\  to  and  leaving  with  him,  personally,  true  copies  thereof,  not  less 
than  six  nor  more  than  twelve  days  before  the  return  day  of 
said  summons;  and  the  official  certificate  of  the  constable  mak- 
ing such  service  shall  be  sufficient  evidence  thereof. 

Id.,  Bubd.  8;  L.  1906,  ch.  291.    In  effect  Sept.  1,  1906. 

i  2937.  Wbat  eavaea  of  action  may  be  Joined. 

The  plaintiff  may  unite,  in  the  same  complaint,  two  or  more 
causes  of  action,  where  they  all  arise  out  of: 

1.  The  same  transaction,  or  transactions  connected  with  the 
same  subject  of  action;  or  . 

2.  Contract,  express  or  implied;  or 

3.  Personal  injuries,  and  injuries  to  property,  or  'either. 

But  it  must  appear,  upon  the  face  of  the  complaint,  that  all 
the  causes  of  action  so  united  belong  to  one  of  the  foregoing  sub- 
divisions of  this  section;  that  they  are  consistent  with  each  other; 
that  they  require  the  same  judgment;  and,  except  as  otherwise 
prescribed  by  law,  that  they  affect  all  the  parties.  Where  a 
cause  of  action,  for  which  a  defendant  might  be  arrested,  is 
united  with  a  cause  of  action,  for  which  he  cannot  be  arrested, 
an  execution  against  the  person  of  the  defendant  cannot  be 
issued  upon  the  judgment. 

i  2938.  [Am'd,  190B.I     Anawer. 

The  answer  may  contain  a  general  denial  of  each  allegation  of 
the  complaint,  or  a  specific  denial  of  one  or  more  of  the  material 
allegations  thereof.  It  may  also  set  forth,  in  a  plain  and  direct 
manner,  new  matter,  constituting  one  or  more  defences  or  coun- 
terclaims. In  case  the  defendant  appears  and  answers  in  an 
action  in  which  a  verified  complaint  has  been  served,  his  anjwer 
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shall  be  in  "writing  and  shall  be  verified  as  above  provided  for  the 
verification  of  the  complaint. 
Co.  Proc.,  8ubd.  4,  9  64;  L.  1906.  ch.  201.    In  effect  Sept.  1,  1906. 

9  2989.  Demurrer. 

In  a  case  specified  in  subdivision  third  or  fonrth  of  section  2935 
of  this  act,  a  party  may  demur  to  the  pleading  of  the  adverse 
party,  or,  if  it  is  a  complaint,  to  one  or  more  distinct  and  separate 
causes  of  action,  where  it  is  not  sufficiently  explicit  to  be  under- 
stood; or  where  it  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  or  counterclaim,  as  the  case  may  be.  If  the  court 
deems  the  demurrer  well  founded,  it  must  permit  the  pleading  to 
be  amended;  and  if  the  party  fails  so  to  amend,  the  defective 
pleading,  or  part  of  a  pleading  demurred  to,  mutit  be  disregarded. 
If  the  court  deems  the  demurrer  not  well  founded,  it  must  permit 
the  party  making  it  to  plead  over,  at  his  election. 
Co.  Proc.,  9  64,  subd.  6  and  7. 

9  2940.  General  rules  of  pleadtngr* 

A  pleading,  except  as  otherwise  prescribed  in  section  2951  of 
this  act,  may  be  oral  or  written.  If  it  is  oral,  the  substance 
thereof  must  be  entered  by  the  justice  in  his  docket-book;  if  it  is 
written,  it  must  be  filed  by  him,  and  a  reference  to  it  made  in 
his  docket-book.  A  pleading  is  not  required  to  be  in  any  par- 
ticular form;  but  it  must  be  so  expressed,  as  to  enable  a  person 
of  common  understanding  to  know  what  is  intended. 
Id.,  snbd.  2  and  5,  am'd. 

9  2941.  Account,  or  Instrument  for  payment  of  moner- 

For  the  purpose  of  setting  forth  a  cause  of  action,  defence,  or 
counterclaim,  founded  upon  an  account,  or  upon  an  instrument  for 
the  payment  of  money  only,  it  is  sufficient  for  the  party  to  deliver 
the  mstrument,  or  a  copy  or  the  account  to  the  court,  and  to  state 
that  there  is  due  to  him  thereupon,  from, the  adverse  party,  a 
specified  sum,  which  he  claims  to  recover  or  to  set  off. 
Id.,  snbd.  9. 

9  2942.  Court  mar  require  Items  to  be  exhibited. 

The  court  may,  upon  the  request  of  either  party,  made  when 
issue  is  joined,  require  the  adverse  party  to  exhibit  his  account 
or  demand,  or  to  state  the  nature  thereof,  as  far  as  it  is  in  his 
power  so  to  do,  at  that  or  another  specified  time;  and  in  case  of 
his  default,  it  may  preclude  him  from  giving  evidence  of  such 
parts  thereof,  as  have  not  been  so  exhibited  or  stated. 
Id.,   snbd.   14. 

9  2948.  Immaterial  T-arlance  to  be  dlsreffarded. 

A  variance,  between  an  allegation  in  a  pleading  and  the  proof, 
must  be  disregarded  as  immaterial,  unless  the  court  is  satisfied 
that  the  adverse  party  has  been  misled  thereby,  to  his  prejudice. 
Id.,  snbd.  10. 

9  2944.  Amendment  of  pleadlnflrs. 

The  court  must,  upon  application,  allow  a  pleading  to  be 
amended,  at  any  time  before  the  trial,  or  during  the  trial,  or  upon 
appeal,  if  substantial  justice  will  be  promoted  thereby.  Where  a 
party  amends  his  pleading  after  joinder  of  issue,  or  pleads  over 
upon  the  decision  of  a  demurrer,  and  it  is  made  to  appear  to  the 
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satisfaction  of  the  court,  by  oath,  that  an  adjournment  is  neces- 
sary to  the  adverse  party,  in  consequence  of  the  amendment  or 
pleading  over,  an  adjournment  must  be  granted.  The  court  may 
also,  in  its  discretion,  require, ,  as  a  condition  of  allowing  au 
amendment,  the  payment  of  costs  to  the  adverse  party. 
Id.,  rabd.  U. 

{  2945.  Counterclaims. 

Sections  501  and  502  of  this  act  apply  to  a  counterclaim  in  an 
action  brought  in  a  justice's  court;  except  that  such  a  counter- 
claim cannot  be  interposed,  unless  it  is  of  such  a  nature,  that  a 
justice*s  court  has  jurisdiction  of  a  cause  of  action  founded 
thereon. 
SabBtltated  for  2  B.  8.  234»  8  6^  (2  Edm.  250*  251). 

S  2946.  Id.;  fvliere  executor  or  trustee  Is  a  party* 

Sections  505  and  506  of  this  act  apply  to  a  counterclaim  in  an 
action  against  a  person  sued  in  a  representative  capacity,  or  in 
favor  of  an  executor  or  administrator,  except  that  the  defendant 
cannot  take  judgment  against  the  plaintiff,  upon  a  count erclaim» 
for  a  sum  exceeding  two  hundred  dollars. 
2  B.   8.  234,  U  66  and  56. 

{  2947.  ConseoLueuce  of  nevlect  to  plead  counterclaim. 

Where  the  defendant,  in  an  action  to  recover  damages  upon  or 
for  breach  of  a  contract,  neglects  to  interpose  a  counterclaim,  con- 
sisting of  a  cause  of  action  in  his  favor  to  recover  damages  for 
a  like  cause,  which  might  have  been  allowed  to  him  upon  the 
trial  of  the  action,  he,  and  every  person  deriving  title  thereto 
through  or  from  him,  are  forever  thereafter  precluded  from  main- 
taining an  action  to  recover  the  same,  or  any  part  thereof. 
Id.,  S  57. 

8  2948.  The  last  section  auallfled. 

But  the  prohibition  contained  in  the  last  section  does  not  ex- 
tend to  either  of  the  following  cases: 

1.  Where  the  amount  of  the  counterclaim  is  two  hundred  dol- 
lars more  than  the  judgment  which  the  plaintiff  recovers. 

2.  Where  the  jcounterclaim  consists  of  a  judgment,  rendered  be- 
fore the  commencement  of  the  action,  in  which  it  might  have 
been  interposed. 

3.  Where  the  counterclaim  consists  of  a  claim  for  unliquidated 
damages. 

4.  Where  the  counterclaim  consists  of  a  claim,  upon  which  an- 
other action  was  pending,  at  tlie  time  when  the  action  was  com- 
menced. 

5.  Where  judgment  is  taken  against  the  defendant,  without 

Eersonal  service  of  the  summons  upon  him,  or  an  appearance  by 
im. 
Id.,   1  58,  am'd;  L.   1840.  cb.  317  (2  Edm.  252). 

S  2949.  Judsnnent  upon  counterclaim. 

Where  a  counterclaim  is  established,  which  equals  the  plain- 
tiff's demand,  the  judgment  must  be  in  favor  of  the  defendant. 
Where  it  is  less  than  the  plaintiff's  demand,  the  plaintiff  mnst 
have  judgment  for  the  residue  only.  Where  it  exceeds  the  plain- 
tifiTs  demand,  the  defendant  must  have  judgment  for  the  excess, 
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or  so  much  thereof  as  is  due  from  the  plaintiff,  tunless  it  is  more 
than  the  sum  of  two  hundred  dollars.  If  it  is  more  than  two 
hundred  dollars,  or  if  no  part  of  it  is  due  from  the  plaintiff, 
the  justice  must,  at  the  election  of  the  defendant,  either: 

1.  Set  off  so  much  of  the  counterclaim  as  is  sufficient  to  sat- 
isfy the  plaintiff's  demand,  and  render  judgment  for  the  defendant 
for  his  costs;  in  which  case,  the  defendant  may  maintain  an  ac- 
tion for  the  residue;  or, 

2.  Render  a  judgment  of  discontinuance  with  costs;  in  which 
case,  the  defendant  may  thereafter  maintain  an  action  for  the 
whole. 

Where  part  of  the  excess  is  not  due  from  the  plaintiff,  the  judg- 
ment does  not  prejudice  the  defendant's  right  to  recover,  from 
anothc;r  person,  so  much  thereof  as  the  judgment  does  not  cancel. 

Id.,  H  S2.  53,  and  part  of  {  68. 

S  2950.  Jndffmeiftt  ^vben  aceonikts  ezeeed  ^^OO. 

Where,  upon  the  trial  of  an  action,  the  sum  total  of  the 
accounts  of  both  parties,  proved  to  the  satisfaction  of  the  jus- 
tice, exceeds  four  hundred  dollars,  judgment  of  discontinuance 
must  be  rendered  against  the  plaintiff,  with  costs. 

2  B.  S.  234.   I  64. 

{  2061.  Answer  of  title. 

The  defendant  may,  either  with  or  without  other  matter  of 
defence,  set  forth  in  bis  answer  facts,  showing  that  the  title  to 
real  property  will  come  in  cjuestion.  Such  an  answer  must  be 
in  writing;  and  it  must  be  signed  by  the  defendant,  or  his  attor- 
ney or  agent,  and  delivered  to  the  justice.  The  justice  must, 
thereupon,  countersign  the  answer,  and  deliver  it  to  the  plaintiff. 
Go.  Proc.,   I  66. 

S  2962.  Vndertalclnv  tliereupon. 

In  the  case  specified  in  the  last  section,  the  defendant  must 
also  deliver  to  the  justice,  with  the  answer,  a  written  undertaking, 
executed  by  one  or  more  sureties,  approved  by  the  justice;  to 
the  effect  that,  if  the  plaintiff,  withm  twenty  days  thereafter, 
deposits  with  the  justice  a  summons  and  complamt  in  a  new 
action,  for  the  same  cause,  to  be  brought  in  the  proper  court,  as 
prescribed  in  the  next  section,  the  defendant  will,  within  twenty 
days  after  the  deposit,  give  a  written  admission  of  the  service 
thereof.  Where  the  defendant  was  arrested  in  the  action  before 
the  justice,  the  undertaking  must  further  provide,  that  he  win, 
at  all  times,  render  himself  amenable  to  any  mandate,  which 
may  be  issupd  to  enforce  a  final  judgment  in  the  action  so  to  be 
brought.  If  the  defendant  fails  to  comply  with  the  undertaking, 
the  sureties  are  liable  thereupon,  to  an  amount  not  exceeding 
two  hundred  dollars. 

Id.,  part  of  f  66,  am'd. 

I  2963.  .In  ^vliat  court  new  action  to  be  bronvlit. 

The  court  in  which  a  new  action  is  to  be  brought,  as  prescribed 
in  the  last  section,  is  the  supreme  court,  or  the  county  court  of 
the  justice's  county,  at  the  plaintiff's  election;  except  that, 
where  the  justice  is  a  justice  or  the  peace  of  the  city  of  Buffalo, 
it  is  the  superior  court  of  Buffalo. 

Id.,  f  60. 
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S  2954.  Wlien  action  before  Justice  to  be  dlscontlnned. 

Upon  the  deliyery  of  the  undertaking  to  the  justice,  tiie  action 
before  him  is  discontinued,  and  each  party  must  pay  his  own 
costs.  The  costs  so  paid  by  either  party  must  be  allowed  to  him, 
if  he  recovers  costs  in  the  new  action,  to  be  brought  as  prescribed 
in  the  last  two  sections.  If  the  plaintiff  fails  to  deposit  with 
the  justice  a  summons  and  complaint  in  the  new  action,  before 
the  expiration  of  twenty  days  after  the  delivery  of  the  under- 
taking, the  defendant  may  maintain  an  action  against  the  plaintiff 
to  recover  his  costs  before  the  justice. 

Id.,  i  67. 

I  2965.  BSffect  of  failure  to  fflve  nndertaklnv. 

If  the  undertaking  is  not  delivered  to  the  justice,  he  has  juris- 
diction of  the  action,  and  must  proceed  therein;  and  the  defendant 
is  precluded,  in  his  defence,  from  drawing  the  title  in  question. 

Id.,  1  68. 

f  2966.  Wbea  title  comes  In  qnestlon  on  plalntllTs  o'virn 
■bofvlnv. 

If,  however,  it  appears,  upon  the  trial,  from  the  plaintiff's  own 
showing,  that  the  title  to  real  property  is  in  question,  and  the 
title  is  disputed  by  the  defendant,  the  justice  must  dismiss  the 
complaint,  with  costs,  and  render  judgment  against  the  plaintiff 
accordingly. 
Go.   Proc.  i  69. 

5  2967.  PleadlnirM  In  ne^v  action.  Undertaking  before 
Justice,  ^vben  applicable. 

In  the  new  action,  to  be  brought  after  an  action  before  a  jus- 
tice is  discontinued,  by  the  delivery  of  an  answer  and  an  under- 
taking, as  prescribed  in  the  last  six  sections  of  this  act,  the 
plaintiff  must  complain  for  the  same  cause  of  action  only,  upon 
which  he  relied  before  the  justice;  and  the  defendant's  answer 
must  set  up  the  same  defence  only,  which  he  made  before  the 
justice.  If  the  action  is  to  recover  a  chattel,  which  was  re- 
plevied in  the  justice's  court,  each  undertaking,  given  in  the 
justice's  court,  continues  to  be  valid  in,  and  is  applicable  to,  the 
new  action. 

Id.,  s  GO. 

9  2958.  Ansfver  of  title  as  to  one  of  several  causes  of 
action. 

Where,  in  an  action  before  a  justice,  the  plaintiff  has  two  or 
more  causes  of  action,  and  the  defence,  that  the  title  to  real 
property  will  come  in  question,  is  interposed  as  to  one  or  more, 
but  not  as  to  all  of  them;  the  defendant  may  deliver  an  answer 
and  undertaking  as  prescribed  in  sections  2951  and  2952  of 
this  act,  with  respect  to  the  cause  or  causes  of  action  only,  in 
which  title  will  so  come  in  question.  Whereupon  the  justice 
must  discontinue  the  action  as  to  those  causes  of  action  ftnly;  the 
plaintiff  may  commence  a  new  action  therefor  in  the  proper 
court;  and  the  original  action  must  proceed  as  to  the  other  causes. 
Id.,  part  of  J  62. 
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TITLE  IV. 

Proceedings  between  the  Joinder  of  ieeue  and  the  trlaL 

Article  1.  Adjournments. 

2.  Compelling  the  attendance  of  a  wltneee. 
8.  Commission  to  take  testlmonj. 

article:  first. 

Acyournments. 

Bee.  a069.  Adjournment  by  Justice. 

2860.  Adjournment  on  application  of  plaintiff. 

I         2961.  Adjournment  on  application  of  defendant. 

3962.  Id.;  undertaking  tliereupon. 

2968.  Undertaking  to  procure  discharge  of  defendant  from  costedy. 

2964.  When   defendant  to  be  discharged. 

296B.  Subsequent  adjournments. 

2966.  Justice  may  impose  conditions  upon   adjournment. 

2967.  Adjournment  when  warrant  to  attach  absent  witness  Is  issued. 

2968.  Adjournment   not  to  exceed   ninety  days. 

I     {  8MW.  Adjoiurniiieiit  by  Jvstlee. 

At  the  time  of  the  return  of  a  summons,  or  of  the  joinder  of 
issue  without  process,  but  at  no  other  time,  the  justice  may,  in 
his  discretion  and  upon  his  own  motion,  adjourn  the  trial  of  the 
action  not  more  than  eight  days,  unless  the  defendant  has  been 
arrested;  in  which  case,  no  such  adjournment  shall  be  made. 

2  B.  S.  238,  Sf  67.  68  (2  Bdm.  264). 

i  2I990,  Adjonrnnaettt  on  application  of  plaintiff. 

At  the  time  of  the  return  of  a  summons,  or  of  the  joinder  of 
Issue  without  process,  the  justice  must,  upon  the  application 
of  the  plaintiff,  adjourn  the  trial  of  the  action,  not  more  than 
'eight  days,  to  a  time  fixed  by  the  justice.  But  such  an  adjourn- 
ment shall  not  bfe  granted  unless  me  plaintiff  or  his  attorney,  If 
required  Jby  the  defendant,  makes  oath  that  the  plaintiff  cannot, 
for  want  of  some  material  testimony  or  witness,  specified  by 
him,  safely  proceed  to  trial. 

Id.,  part  of  U  69  and  70  (2  Bdm.  264.  266). 

i  2061*  Adjonjrnnient  on  application  of  defendant. 

At  the  time  of  the  joinder  of  issue,  the  justice  must,  upon  the 
application  of  the  defendant,  adjourn  the  trial  of  the  action, 
upon  his  complying  with  the  following  requirements: 

1.  The  defendant  or  his  attorney  must,  if  required  by  the 
plaintiff,  or  by  the  justice,  make  oath  that  he  yerlly  believes 
that  the  defendant  has  a  good  defence  to  the  action,  and  that 
he  cannot  safely  proceed  to  trial,  for  want  of  some  material 
testimony  or  witness,  specified  by  him. 

2.  If  required  by  the  plaintiff,  and  the  defendant  has  not  been 
arrested  in  the  action,  an  undertaking  must  be  given  to  the 
plaintiff  in  behalf  of  the  defendant  as  prescribed  in  the  next 
section.  But  such  an  undertaking  need  not  be  given,  where  the 
action  is  to  recover  a  chattel. 

Such  an  adjournment  must  t»o  for  such  a  reasonable  time, 
fixed  by  the  justice,  as  will  enable  the  defendant  to  procure  the 
testimony  or  witness. 

Id.,  H  T4  and  70. 
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i   28<ia.   Id.  I   nndertalclnfp  tlterevpon. 

The  undertaking  prescribed  in  the  last  section  must  be  executed 
by  one  or  more  sureties,  approyed  by  the  justice;  and  must  be 
to  the  effect  that,  if  the  plaintiff  recovers  judgment  in  the  action; 
and  if,  before  the  expiration  of  ten  days  after  the  plaintiff 
becomes  entitled  to  an  execution  upon  tne  judgment,  the  de- 
fendant removes,  secretes,  assigns,  or  in  any  way  disposes  of 
any  part  of  his  property,  liable  to  levy  and  sale  by  virtue  of  an 
execution,  except  for  the  necessary  support  of  himself  and  hi* 
family,  and  if  an  execution  upon  the  judgment  is  returned 
wholly  or  partly  unsatisfied;  the  sureties  will,  upon  demand* 
pay  to  the  plaintiff  the  sum  due  upon  the  judgmeut. 

L.   1881,  cb.  800.  I  40  (4  Edm.  474). 

S  8963.  Undertalcinar  to  orocure  discluurve  of  defemdmmt 
from  oustodr* 

Where  the  defendant  has  been  arrested,  the  trial  must  be 
adjourned  upon  his  application,  upon  the  same  terms,  and  in 
the  same  manner,  as  where  he  has  not  been  arrested;  except  that 
the  undertaking  prescribed  in  the  last  section  need  not  be 
given.  A  defendant,  who  procures  such  an  adjournment,  must 
continue,  during  the  time  of  adjournment,  in  the  custody  of 
the  constable;  unless  he  gives  an  undertaking  to  the  plaintiff, 
with  one  or  more  sureties,  approved  by  the  justice,  to  tne  effect 
that,  if  the  plaintiff  recovers  judgment  in  the  action:  and  if  an 
execution  is  issued  thereupon  against  the  person  of  the  defendant, 
within  ten  days  after  the  plaintiff  Is  entitled  to  the  same;  and 
if  a  return  is  made  thereto,  on  or  after  the  return  day  thereof, 
that  the  defendant  cannot  be  found;  the  sureties  will  pay  to  the 
plaintiff  the  amount  due  upon  the  judgment.  If  such  an  under- 
taking is  given,  the  defendant  must  be  discharged  from  custody. 

2  R.  S.  239,  240,  part  of  fiS  71,  77  and  76  (2  Edm.  256). 

i  2864.  "Wlten  defendant  to  be  dlsoliarved.  \ 

If  the  trial  of  an  action,  in  which  the  defendant  has  been 
arrested,  is  adjourned  with  the  consent  of  both  parties,  or  upon 
the  application  of  the  plaintiff,  the  defendant  must  be  discharged 
from  custody. 

Id.,  I  72. 

i  2966.  flnbaequent  adjonrniiients. 
The  justice  must,  upon  the  application  of  the  defendant, 
grant  a  second  or  subsequent  adjournment  of  the  trial  of  the 
action,  upon  tlie  defendant's  giving  security,  If  required,  as 
prescribed  in  the  foregoing  provisions  of  this  article,  where  he 
applies  for  a  first  adjournment;  and  upon  his  proving,  by  his  own 
oath  or  otherwise,  to  the  satisfaction  of  the  justice,  that  he 
cannot  safely  proceed  to  trial  for  want  of  some  material  testi- 
mony or  witness;  and  that  he  has  used  due  diligence  to  obtain 
the  testimony  or  witness.  But  if  the  defendant  has  given  an 
undertaking  upon  a  former  adjournment,  a  new  undertaking  need 
not  be  given,  unless  it  is  required  by  the  justice,  or  by  the  sure- 
ties in  the  former  undertaking. 

Id.,  f  75. 

i  9860.'  Justice  may  impose  conditions  npon  ad)ovm<- 
naent. 

Upon  granting  the  defendant's  application  for  an  aoiournment, 
where  the  trial  has  been  once  adjourned,  or  where  tae  plaintiff 
^  78« 
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is  a  non-resident  of  the  county,  the  justice  may,  in  his  discretion, 
upon  the  plnintiff^s  application,  direct  that  any  witness  on  the 
part  of  the  plniutiff,  who  is  in  attendance,  be  then  examined 
under  oath  before  the  justice.  Thereupon  tne  testimony  of  th6 
witness  must  be  reduced  to  writing,  certified  br  the  justice,  and 
retained  by  him;  to  bo  read  upon  the  trial,  with  the  same  effect, 
and  subject  to  the  same  objections,  as  if  it  was  then  giren  or.iPy 
by  the  witness. 

'    2  B.  S.  289.  240,  j  70.  ,  . 

{  20G7.  Adjovminent  'v^iien  fvarranv  to  attaeh  absent  "v^t^ 
tkeum  tu  issued. 

Where,  upon  a  trial,  a  warrant  or  attachment  is  issued  to  com* 
pel  the  attendance  of  a  witness,  who  has  failed  to  appear  in 
obedience  to  a  subpoena,  the  justice  may,  in  his  discretion,  ad- 
journ the  trial,  for  such  a  time  as  he  deems  necessary  for  Uic 
return  of  the  warrant,  not  exceeding  five  days.  • 

I  2068.  Adjovrnment  not  to  exceed  nlnetr  days. 

The  trial  of  nn  action  shall  not  be  adjourned  to  a  time  be/  nd 
ninety  days  from  the  joinder  of  issue,  without  the  consent  of  both 
parties,  except  in  one  of  the  following  cases: 

1.  Where  a  Tenire  has  been  duly  issued,  but  a  jury  has  not 
been  procured,  fo  that  it  is  necessary  to  issue  a  new  venire,  or 
to  summon  one  or  more  talesmen,  the  trial  may  be  adjourned, 
not  more  than  two  days  beyond  the  ninety  days,  in  order  to 
enable  the  jury  to  be  procured. 

2.  Where  a  jury  has  not  been  able  to  agree  upon  a  verdict, 
and  is  discharged,  the  trial  may  be  adjourned  a  sufficient  time 
beyond  the  ninety  days,  to  enable  a  new  jury  to  be  procured,  as 
prescribed  in  title  fifth  of  this  chapter. 

3.  Where  a  warrant  of  attachment  has  been  issued  to  compel 
the  attendance  of  a  witness,  as  prescribed  in  the  last  section,  or 
a  warrant  has  been  issued  to  commit  a  recusant  witness,  as  pre- 
scribed in  title  fifth  of  this  chapter,  an  adjournment  made  there- 
upon,  as  prescribed  by  law,  is  not  deemed  a  part  of  the  ninety, 
days. 

8m  2  R.  S    2l»,   240.  I  7a 
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ARTICIiB  SBCOND. 

Compelling  the  attendance  of  a  wttnesB, 

B«e.  2868.  When  Justice  may  Issae  subpoena. 
2070.  Subpoena;   how  serred. 

2971.  Warrant  of  attachment  against  defaulting  wltasH* 

2972.  Id.;  how  executed;  fees  thereupon. 

2973.  Id.;  when  witness  is  In  adjoining  county. 

2974.  Fine  for  refusing  to  attend,  or  to  testify. 

2975.  Id.;   how   ifnpoaed. 

2976.  Minute   of  conviction. 

2977.  Execution  thereupon. 

2978.  Money  collected;    how  applied. 

2979.  Defaulting  witness  liable  for  damages. 

f  2969.  Wlten  Justice  may  laniie  Bubpoena. 

A  justice  of  the  peace  may  issue  a  subpoena,  to  compel  a  wit- 
ness to  attend,  in  the  county  where  the  justice  resides,  or  in  an 
adjoining  county,  but  not  otherwise,  for  the  purpose  of  testify- 
ing upon  the  trial  of  an  action,  pending  before  himself,  or  before 
another  justice.  The  subpoena  may  require  the  witness,  except 
as  otherwise  expressly  prescribed  by  law,  to  bring  with  him  any 
book  or  paper,  relating  to  the  merits  of  the  action.  But  a  justice 
shall  not  issue  a  subpoena  to  compel  the  attendance  of  a  witness 
before  another  justice,  unless  the  person  applying  therefor  proyes, 
by  his  own  oath,  or  the  oath  of  anothor  person,  that  an  action  is 
actually  pending  before  the  other  justice. 

2  B.  S.  239.  240,  ((  80  and  81.    See  «  3135,  post. 

I 
I  2970.  Subpoena  J  boir  served. 

A  subpoena  may  be  served  by  a  constable,  or  by  any  other  per- 
son. It  must  be  served  by  reading  it,  or  stating  its  contents,  to 
the  witness,  and  by  paying  and  tendering  to  him  his  lawful  fee 
for  one  day's  attendance  as  a  witness.  Where  it  is  served  by  a 
constable,  his  return  thereto,  stating  the  manner  of  service  and 
the  sum  paid,  is  presumptive  evidence  of  the  facts  therein  stated. 

Id.,   §  82. 

f   2071.  Warrant   of  attacbment   against   defanltins  vrlt- 


Where  it  is  made  to  appear,  to  the  satisfaction  of  the  justice, 
by  affidavit  or  other  proof,  that  a  person,  duly  subpoenaed  to 
attend  before  him  in  an  action,  has  refused  or  neglected  to  attend 
as  a  witness  in  obedience  to  the  subpoena;  and  no  just  cause  for 
the  neglect  or  refusal  is  shown  to  exist;  and  the  party,  in  whose 
behalf  the  witness  was  subpoenaed,  or  his  attorney,  makes  oath 
that  the  testimony  of  the  witness  is  material;  the  justice  must 
issue  a  warrant  of  attachment,  directed  generally  to  any  con- 
stable of  the  county,  for  the  purpose  of  compelling  the  attendance 
of  the  witness. 

Id.,  9  83,  am'd;  L.  1834.  ch.  236. 

S  2072.  Id.)  bow  executed |   fees  thereupon. 

Such  a  warrant  of  attachment  must  be  executed  in  the  name 
manner  as  an  order  of  arrost.  The  fees  of  the  justice  und  r\>n- 
stable  for  issuing  and  serving  it,  must  be  paid  by  the  person 
against  whom  it  is  issued,  unless  he  shows  a"  reasonable  excuse, 
to  the  satisfaction  of  the  justice,  for  his  omission  to  attend;  in 
which  case,  the  party  procuring  the  warrant  must  pay  tlieiUy  and. 


o.  19,  t.  4,  a.  3       ATTENDANCE  OF  WITNESS.  f&  2W8-77 

if  he  reooTeni  coits,  the  amount  thereof  most  be  allowed  to  hla 

as  part  of  his  costs. 

2  K.   S.  289,  240,  S  84. 

i  2878.  Id.;  fvben  ivltmesa  Is  in  adjolninv  eoutr* 

Where  the  delinquent  witnees  is  within  an  adjoining  county, 
the  constable,  to  whom  the  warrant  of  attachment  is  directed, 
may  arrest  the  witness  in  that  county,  and  bring  him  before  the 
justice.  The  constable,  while  he  is  within  the  adjoining  county 
for  that  purpose,  has  all  the  powers  of  a  constable  of  that  county, 
with  ret>pect  to  the  warrant  so  issued  to  him. 

1  2974.  Fine  for  refaslnv  to  ffcttendy  or  to  testify. 

A  person,  duly  subpoenaed  as  a  witness,  who,  without  a  reason- 
able excuse,  proved  oy  his  oath  or  the  oath  of  another  person, 
fails  to  attend;  or,  attending,  refuses  to  testity;  must  be  fined, 
by  the  justice  before  whom  the  action  is  pending,  for  each  non- 
attendance  or  refusal,  such  a  sum,  not  less  than  one  dollar  nor 
more  than  ten  dollars,  as  the  justice  thinks  it  reasonable  to 
impose  upon  him,  as  a  fine  therefor. 

2  B.  8.  239,  240,  |  85,  am*d. 

i  2975.  Id.;  ho^^  imposed. 

The  fine  may  be  summarily  imposed  by  the  justice,  upon  the 
application  of  the  party  in  whose  behalf  the  witness  was  sub- 
poenaed, at  any  time  during  the  trial,  when  the  defaulting  wit- 
ness is  present,  and  has  an  opportunity  to  be  heard.  If  it  is  not 
imposed  during  the  trial,  the  justice,  at  any  time  within  fiye  days 
after  judgment  is  rendered,  must,  upon  the  application  of  the 
party,  issue  a  warrant,  directed  generally  to  any  constable  of  the 
county,  commanding  him  to  arrest  the  defaulting  witness,  and  to 
bring  him  before  the  justice,  at  a  time  and  place  therein  specified, 
the  time  to  be  not  more  than  twelve  days  after  issuing  the  war- 
rant, to  show  cause  why  a  fine  should  not  be  imposed  upon  kim. 

Id.,  I  80. 

i  2876.  Mlnate  of  con^letlon* 

The  justice  imposing  the  fine  must  enter  in  his  docket-book  a 
minute  of  the  conviction,  of  the  cause  thereof,  of  the  amount  of 
the  fine,  and  of  the  costs.  The  minute  is  deemed  a  judgment 
against  the  delinquent,  in  favor  of  the  officer  to  whom  fines  are 
directed  to  be  paid,  by  section  2875  of  this  act. 

Id.,  S  87.  am'd. 

S  2977.  Bzeciatlon  tbereupon. 

If  the  whole  amount  of  the  fine  and  costs  is  not  forthwith  paid 
to  the  justice,  he  must  issue  an  execution,  directed  generallr  to 
any  constable  of  the  county,  commanding  the  constable  to  collect 
the  sum  remaining  unpaid,  of  the  goods  and  chattels  of  the  de- 
linquent, within  the  county,  and,  for  want  thereof,  to  take  him, 
and  convey  him  to  the  jail  of  the  county,  there  to  remain  until 
he  pays  that  sum,  not  exceeding  thirty  days.  Upon  the  delin-. 
quent  being  committed  to  jail,  the  keeper  thereof  must  keep  him 
in  close  custody  therein,  until  he  is  entitled  to  a  discharge,  as 
specified  in  the  execution. 

Id.,  f  88. 

780     . 
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1  19TB.  M^iieT  eollectedi  liow  applied. 

The  money  collected  by  -virtue  of  the  execution  must  be  forth- 
with paid  by  the  constable  to  the  justice.  The  justice  must, 
within  ten  days  after  he  receives  a  fine,  or  any  part  thereof* 
from  the  constable  or  the  delinquent,  pay  the  money  to  the  officer, 
to  whom  the  fines  are  directed  to  be  paid,  by  section  2875  of  this 
act,  for  the  use  of  the  poor. 

2  B.  B.   289.   240,  S  88. 

{  a8T9.  Defaultinv  witness  liable  for  damavee. 

A  person,  subpoenaed  as  prescribed  in  this  article,  who  neg 
lects  or  refuses  to  obey  the  subpoena,  or  to  testify,  is  also  liable 
to  the  party,  in  whose  behalf  he  was  subpoenaed,  for  all  dam- 
acres  which  the  party  sustains  by  reason  of  his  neglect  or  refasaL 

M.,  f  90.  sm'd. 
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ARTlCIiK  THIRD.* 

Commission  to  take  testiTnony. 

See.  2960.  OomxDlwIoo  to  examine  wltneea  upon  interrogmftorles. 

.WW..  J^      J       Qfj^Jy^ 

When  and  how  granted. 

Adjoammenu 

£xecatioQ  and  return  ol  commlMlon. 

Kecelpt  thereof  by  laatlce. 

2880.  When  depoaition  evidence. 
2067.  Powers   of    commlaaloners. 

f  2980.  Conanalssioii  to  examine  'vrttness  upon  inter*, 
roflratorles. 

Where  the  defendant  has  neglected  to  appear  upon  the  return 
of  a  summons,  or  has  failed  to  answer  the  complaint,  or  where 
an  issue  of  fact  has  been  joined  in  an  action;  and  it  appears,  by 
affidavit,  upon  the  application  of  either  party,  that  a  witness,  not 
within  the  county  where  the  action  is  pending,  or  an  adjoining 
county,  is  material  in  the  prosecution  or  defence  of  the  action, 
the  justice  may  award  a  commission  to  one  or  more  competent 
persons,  authorizing  them,  or  either  of  them,  to  examine  the 
witness  under  oath,  upon  interrogatories  to  be  settled  by  the 
justice,  or  by  the  written  agreement  of  the  parties,  and  indorsed 
upon  or  annexed  to  the  commission;  to  take  and  certify  the  de- 
position of  the  witness;  and  to  return  the  same  by  mail,  addressed 
to  the  justice. 

L.  1888,  ch.  243.  f  2.  am'd;  L.  1847.  eh.  820  (4  Bdm.  •40). 

8  2081.  Id.  I  orally. 

If  both  parties  expressly  consent,  a  commission,  granted  as 
prescribed  in  this  article,  may  issue  without  written  interroga- 
tories, and  the  deposition  may  be  taken  upon  oral  questions.  In 
that  case,  section  900  of  this  act  applies  to  the  execution  of  the 
commission;  and  a  copy  of  that  section  must  be  annexed  thereto. 
Notice  of  the  time  or  place  of  the  examination  of  a  witness,  by 
rirtue  thereof,  need  not  be  given. 

I  aosa.  "Wlften  and  hofv  granted. 

The  commission  may  be  granted  by  the  justice  without  notice, 
upon  the  application  of  the  plaintiff,  made  at  the  return  of  the 
summons,  or  upon  the  application  of  either  party,  made  at  the 
time  of  the  joinder  of  Issue.  It  may  also  be  granted  at  any  time 
after  the  joinder  of  issue,  upon  the  application  of  either  party, 
accompanied  with  proof,  by  affidavit,  that  six  days'  written  notice 
of  the  application  has  been  served  upon  the  adverse  party,  either 
personally,  or  by  service  upon  the  attorney,  who  appeared  for 
nim  before  the  justice. 

L.  1888,  ch.  248,  1  8. 

I  2988.  Adjonrnment. 

Where  a  commission  is  granted  upon  the  application  of  the 
plaintliF,  he  is  entitled  to  one  or  more  adjournments  of  the  trial, 
as  may  be  necessary  to  procure  the  commission  to  be  executed 

•  This  article  la  made  applicable  to  District  Ooorts  in  Kew  York  eltr*  bj 
Consolidation  Act  of  1882,  ch.  410,  S  1868. 
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and  returned;  not  exceeding  the  length  of  time  for  which  the 
trial  might  be  adjourned  upon  the  application  of  the  defendant. 

L.  1841,  ch.  188,  fi  1  (4  Bdm.  548). 

{  2984.  Bxeoutlon  and  return  of  commiMiion. 

The  commission  must  be  executed  and  returned,  as  prescribed 
in  section  901  of  this  act;  and  a  copy  of  that  section  must  be 
annexed  thereto,  except  that  aubdiyision  sixth  thereof  nugr  be 
omitted. 

Substituted  for  L.  1838,  ch.  248.  S  4  (^  Bdm*  A^)- 

I  2085.  Receipt  thereof  by  Justice. 

The  justice,  to  whom  the  package  containing  the  commission  Is 
transmitted  by  mail,  must  icceiye  it  from  the  post-office,  and 
open  and  file  it,  indorsing  thereupon  the  date  of  his  so  doing.  It 
must  remain  on  file  with  him,  until  the  trial;  but  either  party 
is  entitled  to  inspect  it  on  file. 

I  2886.  "Wlien  deposition  evidence. 

Sections  902  and  903  of  this  act  apply  to  a  commission,  issaed 
ns  prescribed  in  this  article;  and  to  the  execution  thereof.  A 
deposition  taken  thereunder  may  be  read  in  evidence  upon  the 
trial  by  either  party,  and  has  the  effect  specified  in  section  911 
of  this  act. 

I   a08T.  Powers   of  conimlssioners. 

Where  the  commission  is  executed  within  the  State,  the  com-- 
mission er,  or,  if  there  are  two  or  more,  a  majority  of  them,  have 
the  same  power  to  issue  a  subooena.  to  swear  a  witness,  and  to 
compel  his  attendance,  that  a*  justice  of  the  peace  haa,  in  an 
action  pending  before  him. 

L.   1841,  ch.  188,  1  2  (4  Edm.  54<n. 
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TITLE  V. 

Trial  and  its  incidents. 

Sec.  2!)88.  Effect  of  fatlnre  of  defondant   to  appear. 

2089.  WJicn   Jii«tic«»   to   try   Issue  of  fact. 

2090.  Vlhoii  jury  trial  may  be  demanded. 

2991.  Dm  wing:  J'Jrora. 

2992.  Id. ;   in  action  between   two   towns,   etc. 

2993.  Venire ;    Horvice  and  return  thereof. 

2994.  Ballots:  how  prepannl. 

2995.  Drnv  Jng  Juron*. 
2990.  Jurors  In  default. 

2997.  New  venire,  etc. 

2998.  Juror's  oath. 

2999.  Jurv  to  hear  proofs. 

3000.  WUnes5»*s  oath. 

3«)0l.  Witncjfs  refusing  to  bo  s^orn,  etc.     Warrant  thereupon. 

.500::.  ContentM  of  warrant ;   Imprisonment  of  recusant  witness. 

3003.  Adjournment  thercup<«n. 

300^1.  Ex  parte  affidavit;   when  evidence. 

300.").  Compctpnc.v  of   witness;    how   determined. 

3000.  Constable  to  ke<'p  Jnry :  hl8  oath. 

3007.  Rt?nditlon  of  verdict;   plaintiff  n»«l  not  be  called. 

3008.  Jury  wlien   t»  \*o  dlKchnrjrp<l :   new  venire. 

3009.  Fine  to  be  Imiiosed  on  defaulting  juror. 

i  22f>&S.  [Aiii*d,  1000.]  Effect  of  failure  of  defendant  to 
appear. 

Where  the  defendant  makes  default  in  appearing  or  pleading", 
upon  the  return  of  a  summons,  which  has  been  duly  .served  as 
preseril)ed  in  this  chapter,  the  justice  must  hear  the  allegations 
and  proofs  of  the  plaintiff,  and  render  judgment  according  to 
law  and  equity,  as  the  very  right  of  the  case  appears,  except  in 
an  action  commenced  by  the  service  of  a  summons  and  verified 
complaint  as  provided  by  section  twenty-nine  hundred  and  thirty- 
six  of  this  code,  in  which  case  judgment  may  be  entered  as 
provided  by  8<»ction  twenty-eight  hundred  and  ninety-one  of  this 
code. 

2  R.  S.  242.  S  92  (2  E<lm.  259)  ^:  T..  190C.  ch.  291.  In  effect  Sept.  1, 
1900. 

f  2080.  When  Juiitlce  to  try  Issue  of  fact. 

Where  an  issue  of  fact  has  been  joined,  if  neither  party  de- 
mands a  trial  by  jury,  the  justice  must  try. the  issue  hear  the 
allegations  and  proofs  of  the  parties  and  render  judgment  as 
prescribed  in  the  last  section. 

Id.,  I  91, 

I  2000.  [Am*d,  1807,  lOOO.]  When  Jury  trial  may  be  de- 
manded. 

At  the  time  when  an  issue  of  fact  is  joined  either  party  may 
demand  a  trial  by  jury,  and  unk»«K  so  demanded  at  the  joining  of 
issue  a  jury  trial  is  waived.  The  party  demanding  a  trial  by  jury 
shall  thereupon  pay  to  the  justice  the  statutory  fe<»s  for  the  at- 
tendance of  each  person  to  be  summoned  and  for  the  jurors  to 
serve  upon  the  trial,  and  also  the  fees  to  which  the  constable  is 
entitled  for  notifying  the  persons  to  be  drawn  as  jurors.  The 
fees  so  deposited  shall  be  delivered  by  the  justice  to  the  coa- 
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stable  serving  the  venire,  and  by  him  shall  be  paid  out  as  re- 
quired by  law.  In  default  of  a  deposit  as  aforesaid  the  justice 
shall  proceed  as  if  no  demand  for  trial  by  jury  had  been  made. 
And  the  town  clerk  of  every  town  in  this  state  shall  deliver  to 
each  of  the  justices  of  the  peace  in  his  town  a  certified  copy  of 
the  list  filed  with  him,  in  pursuance  of  section  five  hundred  and 
five  of  the  judiciary  law,  and  he  shall  also  deliver  ^'o  each  of 
said  justices  a  certified  copy  of  any  such  list  hereafter  filed  with 
him,  within  ten  days  after  the  same  shall  be  filed.  The  town 
clerk  is  entitled  to  a  fee  of  one  dollar  for  each  copy  of  said  list 
so  delivered.  Any  town  clerk  who  shall'  neglect  to  deliver  a 
copy  of  the  list  to  each  of  the  justices  of  the  town  within  the 
time  above  prescribed,  shall  forfeit  ton  dollars  for  each  failure, 
to  be  sued  for  and  recovered  by  the  overseers  of  the  poor  of  said 
town  for  the  use  of  the  poor  of  said  town. 

Jd.,  $  93,  amM;  L.  1897.  ch.  140.  AmM  by  L.  1909.  ch.  65,  S  3.  See 
note  S2  of  notos  of  Itdard  of  Statutory  Consolidation  at  end  of  code. 

1  2901.   [Am'd,    lOOO.]      DraTvinjc  Jarorn. 

When  a  trial  by  jury  is  duly  demanded,  the  justice  must  forth- 
with openly  draw  twelve  ballots  from  a  box  or  other  receptacle 
containing  the  names  of  the  persons  who  are  returned  as  jurors 
of  the  town  to  the  courts  of  record  of  the  couuty  upon  the  last 
list  thereof  received  by  him  from  the  town  clerk  as  jurors  to 
attend  and  try  said  cause,  on  a  day  to  which  the  cause  shall 
then  be  adjourned  by  him,  not  more  than  eight  days  from  the 
joining  of  issue,  unless  the  parties  consent  to  a  longer  adjourn- 
ment, which  consent  shall  be  entered  in  the  justice's  minutes. 
The  ballots  shall  be  of  the  same  description  as  those  prescribed 
in  section  twenty-nine  hundred  and  ninety-four  of  this  act,  but 
they  may  be,  or  may  previously  have  been  prepared  by  a  justice. 
If  a  person  whose^name  is  thus  drawn,  in  the  judgiuent  of  the 
justice,  resides  more  than  three  miles  from  the  place  of  trial, 
the  justice  may  set  aside  such  juror,  and  he  may  excuse  any 
juror  who  comes  within  the  provisions  of  section  five  hundred 
and  forty-four  of  the  judiciary  law,  and  in  either  case  draw 
another  ballot,  and  continue  to  do  so  until  twelve  are  drawn- 
After  the  adjournment  of  the  court,  at  which  a  jury  trial  has 
been  had,  the  justice  must  deposit  the  ballots  containing  the 
names  of  those  who  attended  and  served,  in  another  box  kept  by 
him.  The  ballots  containing  the  names  of  those  who  did  not 
appear  and  serve  must  be  returned  by  the  justice  to  the  box 
from  which  they  were  taken.  If  at  the  time  of  drawing  jurors 
for  the  court  there  is  not  a  sufficient  number  of  ballots  remaiu- 
ing  in  the  original  box,  the  justice,  upon  drawing  all  the  ballots 
therein,  must  draw  the  necessar^v  number  from  the  second  box 
containing  the  names  of  those  jurors  who  have  before  served, 
as  in  this  section  prescribed,  and  must  continue  to  draw  from 
that  box  until  a  new  list  of  jurors  is  delivered  to  him  by  said 
town   clerk. 

Am*d  by  L.  1909,  ch.  65,  I  3.  See  note  83  of  notes  of  Board  of  Stat- 
utory Consolidation  at  end  of  code. 

{   2U02.  Id.;  In  action  between  tw^o  tovrn*,  ete. 

Where  the  action  is  between  two  towns  or  cities,  or  between 
a  town  and  a  city,  the  venire  must  direct  the  constable  to  notify 
twelve  men  of  the  county,  who  are  qualified  and  not  exempt,  as 
prescribed  in  the  last  section,  and  who  are  not  interested  m  the 
matter  at  issue,  to  form  a  jury  for  the  trial  of  the  action. 

2  B.   S.   242,   f   96. 
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S  2993.  Delivery,  exeentton  and  return  of  venire.  [ 

The  justice  must  insert  the  names  of  the  jurors  so  drawn,  in 
a  venire,  and  deliver  or  cause  it  to  be  delivered  to  a  constable 
of  the  county  disinterested  between  the  parties.  The  constable 
must,  at  least  three  days  before  the  day  therein  stated,  notify 
each  of  the  persons  whose  names  have  boon  therein  inserted, 
by  reading  it  or  stating  the  substance  thereof  to  the  person  so 
served.  But  the  service  shall  not  be  affected  by  the  constable's 
failure,  after  diligent  search,  to  find  any  of  the  persons  so 
named.  The  constable  must  make  his  return  upon  the  veniro, 
certifying  that  he  has  so  personally  served  it  upon  each  of  the 
jurors  whose  names  are  therein  inserted,  or  if  any  were  not 
served,  stating  the  reason  for  such  omission.  Any  constable 
making  a  false  return  upon  such  venire  is  guilty  of  a  misd«i- 
meanor.  Any  person  so  served  and  not  attending  at  the  time 
and  place  to  which  the  cause  was  so  adjourned,  is  guilty  of  a 
contempt  of  court,  punishable  by  a  fine  not  exceeding  ten  dollars, 
which  the  justice  may  impose  forthwith  by  an  entry  in  his 
minutes  of  the  imposition  of  such  fine,  to  be  collected  by  execu- 
tion issued  by  the  justice  as  upon  a  judgment,  with  costs  of  the 
levy,  and  which  fine  shall  be  paid  over  to  the  use  of  the  poor 
of  the  county  by  the  justice,  but  upon  the  presentation  of  a 
reasonable  and  sufficient  excuse  by  or  on  behalf  of  the  person 
80  fined,  the  justice  may,  at  any  time,  remit  such  fine,  or  any 
part  thereof. 
2  R.  S.  242,  11  07,  98;  L.  1847,  cU.  470,  S  3  (Edm.   591). 

1  2094.  Ballots)  lio^v  prepared. 

For  the  purpose  of  procuring  a  jury  to  try  the  action,  the 
justice  must  prepare,  or  cause  to  be  prepared,  ballots,  uniform, 
as  nearly  as  may  be,  in  appearance,  by  writing  the  name  of  each 
I>erson  returned,  who  attends,  upon  a  separate  piece  of  paix»r. 
The  constable,  in  the  presence  of  the  justice,  must  roll  up  or 
fold  each  ballot  in  the  same  manner,  as  nearly  as  may  be,  so 
as  to  resemble  the  others,  and  so  that  the  name  is  not  visible. 
The  ballots  must  be  deposited  in  a  box,  or  other  convenient 
receptacle. 

Id.,  f  99. 
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}  2S005.  Drai^lnsr  Jiiror«. 

The  justice  imist  th(»n  opnily  draw  out,  one  after  another,  six 
of  the  ballots.  If  a  person,  whose  name  is  drawn,  is  challenjred 
and  set  aside,  or  is  excused,  another  ballot  must  be  drawn,  and 
so  on.  successively,  until  the  riMinired  number  of  jurors  is  ob- 
tained. The  imrties  may  elect  to  try  the  cause  by  a  less  numbor 
than  six  jurors,  at  any  time  before  a  witness  is  sworn.  The 
persons  so  selected  as  herein  provided,  constitute  the  jury  to 
try  the  action. 

T<1.,  S  100. 

i   2&9G.   Jurors   tn   default. 

If  a  sufficient  number  of  competent  jurors  do  not  attend,  the 
justice  shall  issue  an  attachment  against  all  defaultiuj?  jurors, 
and  shall  place  the  same  in  the  hands  of  the  ollicer  who  sum- 
moned the  same,  commanding  him  forthwith  to  attach  such 
jurors  and  to  bring  them  before  him  at  a  time  specified  not 
more  than  thirty-six  hours  thereafter,  to  which  the  cause  must 
be  adjourned.  The  juror  or  jurors  so  attached  shall,  in  addttinn 
to  the  fine  specified  in  section  291)3  of  this  act,  be  required  to 
pay  the  expense  of  the  attachment  and  service  thereof;  which 
shall  be  the  officer's  foes,  t«»gether  with  all  necessary  expense 
incurred  by  him  in  serving,  said  attachment,  to  be  audited  and 
fixed,  to  be  enforced  in  the  same  manner,  and  when  collected 
to  be  paid  to  the  officer  or  the  party  who  has  paid  the  same. 
Any  person  so  attached  and  disobeying  or  resisting  the  service 
of  said   attachment   is   guilty  of  a   misdemeanor. 

§  200T.   [Am*d,  1802.]      New  venive,  etc. 

If  the  constable,  to  whom  the  venire  is  delivered,  does  not 
return  it  as  required  thereby;  or  it  is  for  any  reason  set  aside, 
the  justice  must  proceed  to  draw  another  jury,  in  the  manner 
prescribed  in  the  foregoing  sections,  which  shall  be  summoned 
in  like  manner  as  the  first  jury.  If  a  full  jury,  drawn  from 
those  returned  as  prescribed  in  the  foregoing  sections  cannot  be 
obtained,  the  justice  may  direct  the  constable  to  require  the 
attendance  forthwith,  or  at  such  time  as  he  may  designate,  not 
longer  than  twenty-four  hours  after  the  issuing  thereof,  of  such 
a  number  of  talesmen,  from  the  bystanders  or  from  the  town, 
qualifiwl  to  .serve  as  jurors,  as  he  deems  sufficient  for  the  pur- 
pose; or  in  his  discretion  he  may  draw  from  the  iury  box,  double 
the  number  of  jurors  required  to  complete  the  jury  in  the 
manner  required  by  the  foregoing  sections,  which  shall  be  sum- 
moned in  like  manner  as  the  first  jruy,  and  he  shall  continue  to 
do  so  till  a  jury  is  obtained.  Nothing  hereinbefore  contained 
shall  preclude  the  justice  from  adjourning  the  trial  of  the  case, 
on  his  own  motion,  or  on  the  application  of  either  of  the  parties 
to  the  action,  as  provided  by  sections  twenty-nine  hundred  and 
fifty-nine  to  twenty-nine  hundred  and  sixty-eight  of  the  Code  of 
Civil  Procedure. 

L.    1S02.   ch.   5i'.7. 

i   2008.   Juror's  oath. 

The  justice  must  administer  an  oath  or  affirmation  to  each 
juror,  well  and  truly  to  try  the  matter  in  difiference  between 
,  plaintiff,  and ,  defendant,  and  unless  dis- 
charged by  the  justice,  a  true  verdict  to  give,  according  to  the 
evidence. 

2  R.   S.  242,  I   103. 
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i  2099.  Jury  to  Hear  proof*. 

After  the  jurors  have  been  duly  sworn,  they  must  sit  together, 
and  hear  the  allegations  and  proofs  of  the  parties,  which  must 
be  made  publicly,  in  their  presence. 

Id.,   I   104. 

i  8000.  l^ttne««'«  oath. 

A  person  offered  as  a  witness  must,  before  any  teetlmony  is 
given  by  him,  be  duly  sworn  or  affirmed,  to  the  effect  that  the 
evidence  which  he  shall  give,  relating  to  the  matter  in  difference 

between ,  plamtiff,  and ,  defendant,  shall 

be  the  truth,  the  whole  truth,  and  nothing  but  the  truth. 

Id.,  i   108. 

S  3001.  WitneAS  refustnar  to  be  •-worn,  etc.  Warrant 
tberenpon. 

Where  a  witness,  attending  before  a  justice  in  an  action,  re- 
fuses to  be  sworn  or  affirmed  in  the  form  prescribed  by  law;  or 
to  answer  a  pertinent  and  proper  question;  or  neglects  or  refuses 
to  produce  a  book  or  paper  wihch  he  has  been  duly  subpoenaed 
to  produce,  as  prescribed  in  section  2909  of  this  act,  or  duly 
required  to  produce  by  an  order,  made  as  prescribed  in  section 
867  of  this  act;  and  the  party,  at  whose  instance  he  attended, 
makes  oath  that  the  testimony  of  the  witness,  or  that  the  book 
or  paper  is  so  far  material,  that  without  it  he  cannot  safely 
prooee<l  with  the  trial  of  the  action,  the  justice  may,  by  warrunt, 
commit  the  witness  to  the  jail  of  the  county. 

Id.,   i  279,  nra'd. 

S  3002.  Content*  of  ^rarrantf  imprisonment  of  recusant 
-witness. 

The  warrant  must  specify  the  cause  for  which  it  is  issued. 
If  it  is  issued  for  refusing  to  answer  a  question,  the  question 
must  be  specified  therein;  if  for  neglecting  or  refusing  to  pro- 
duce a  book  or  i)aper,  the  same  must  be  described  with  conve- 
nient certainty.  The  recusant  witness  must  be  closely  confined, 
by  virtue  of  the  warrant,  until  he  submits  to  be  sworn  or 
affirmed,  or  to  answer,  or  to  produce  the  book  or  paper  required, 
as  the  case  may  ben  or  is  otherwise  discharged  according  to  law. 

2  R.   s..   f  280. 

S  3003.  Adjournment   thereupon. 

The  justice  must  thereupon,  from  time  to  time,  at  the  request 
of  the  party  in  whose  behalf  the  witness  attended,  adjourn  the 
trial,  until  the  witness  testifies,  or  produces  the  book  or  paper 
required,  or, dies,  or  becomes  a  lunatic,  or  is  discharged  accord- 
ing to  law. 

Id.,   s  281. 

i  3004.  Ex  parte  affidavit;  when  evidence. 

An  ex  parte  affidavit  shall  not  be  received  in  evidence  upon  a 
trial,  without  the  consent  of  both  parties,  except  in  a  case  where 
it  is  specially  allowed  by  law.  • 

2  a  S.  242.   S  105. 
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1  3005.  Competency   of  fFltne**)  bofF   deteraiiiied. 

An  objection  to  the  competency  of  a  witness  must  be  tried  and 
determined  by  the  juKtice.  Where  the  ground  of  the  objection 
depends  upon  a  matter  of  fact,  evidence  may  be  given  there- 
upon, as  upon  any  other  question  of  fact;  except  that,  if  the  wit- 
ness is  examined  thereupon  by  the  party  objecting,  no  other  tes- 
timony shall  be  received  from  either  party  as  to  his  competency. 

Id.,   f  107. 

S  3006.  Constable  to  keep  Jaryj  liiM  oath. 

After  hearing  the  allegations  and  proofs,  the  jury  must  be  kept 
together  in  a  private  and  convenient  place,  under  the  charge  of 
a  constable,  until  they  all  agree  upon  their  verdict;  and,  for  that, 
purpose,  the  iustice  shall  administer  to  the  constable  the  follow-' 
ing  oath:  **  You  swear  in  the  presence  of  Almighty  God,  that  yon 
will,  to  the  utmost  of  your  ability,  keep  the  persons  sworn  as 
jurors  upon  this  trial  together,  in  a  private  and  convenient  place, 
without  any  meat  or  drink  except  such  as  shall  be  ordered. by  me; 
that  you  will  not  suffer  any  communication  to  be  made  to  them, 
orally  or  otherwise;  that  you  will  not  communicate  with  them 
yourself,  orally  or  otherwise,  unless  by  my  order,  or  to  ask 
them  whether  they  have  agreed  upon  their  verdict,  until  they  are 
discharged;  and  that  you  will  not,  before  they  render  their 
verdict,  communicate  to  any  person  the  state  of  their  delibera- 
tions, or  the  verdict  they  have  agreed  upon." 

Id.,  s  100. 

i  3007.  Rendition  of  verdict  j  plaintiff  need  not  1»e 
called. 

When  the  jurors  have  agreed  upon  their  verdict,  they  must 
publicly  dehver  it  to  the  justice,  who  must  enter  it  in  his  docket 
Dook.  It  is  not  necessary  to  call  the  plaintiff  before  receiving 
the  verdict;  and  the  plaintiff  cannot  submit  to  a  nonsuit  or 
withdraw  the  action,  after  the  cause  has  been  committed  to  the 
jury. 

Id.,  i  110. 

i  300S.  Jury  "When  to  be   dlMcbarired)  neiv  venire. 

Where  the  justice  is  satisfied  that  the  jurors  cannot  agree 
upon  a  verdict,  after  having  been  out  a  reasonable  time,  he  may 
discharge  them,  and  issue  a  new  venire,  returnable  within  forty- 
eight  hours:  unless  the  parties  consent,  and  their  consent  is 
entered  in  the  justice's  docket-book,  that  the  justice  may  render 
judgment  upon  the  evidence  already  before  him;  which  he  may 
do,  in  that  case. 

2  It.  s.  242,  I  111. 

S   3000.   Fine   to   be   Imposed   on   defanltlnflr  Jpror. 

A  person  duly  notified  to  attend  as  a  juror,  who  fails  to  at- 
tend, or,  attending,  refuses  to  serve,  without  a  reasonable  ex- 
cuse, proved  by  his  oath,  or  the  oath  of  another  person,  is  liable 
to  the  same  fine,  to  be  imposed  and  collected,  with  costs,  in  like 
manner,  and  applied  to  the  same  use,  as  is  prescribed  in  article 
second  of  title  fourth  of  this  chapter,  with  respect  to  a  person 
subpoenaed  as  a  iwitness,  and  not  attending,  or  attending  and 
refusing  to  testify. 

Id.,   {  112.  amM;   L.   1873,  cb.   146   (D  Edm.  590). 

708 


c.  19,  t  6  JUDGMENT.  ftS  8010-13 

TITLE  VL 
Indgment ;  and  docketixig  the  i 

flee.  3010.  Judgment  by  confewioD. 

3011.  Id.;   mode  of  coofesKing  jadgmeot. 

3012.  Id.:  when  Told. 

8013.  Judgment  of  noneiilt. 

8014,  Judgment  upon  verdict,  etc. 
3016.  When  Judgment  to  be  rendered. 

8016.  Remlttimr  part  of  Terdict.  etc. 

8017.  Tmnscrlpt  of  Judgment;  doeketUic  th$  lUMb 

8018.  Id.;  when  execution  may  iataae  «gaiiiil  penoik 

8019.  Id.;  in  action  for  a  chattel. 

8020.  Judgment  against  Joint  debtora. 

8021.  Docketing  the  flame;  action  thereupon. 

8022.  Docketing  Judgment  in  another   coun^. 
8028.  Justice  may  i^tc  tranacrlpt,  after  axptnttoo  o( 

I  8010.  Judgment  by  eonfessloA. 

A  justice  of  the  peace  may  enter  a  jadgment  upon  the  con* 
fession  of  the  defendant.  In  any  case,  where  the  amount  con- 
fessed does  not  exceed  the  sum  of  five  hundred  dollars,  iritht 
such  a  stay  of  execution,  if  any,  as  is  agreed  upon  by  the  parties 
to  the  judgment. 

a  B.  8.  242,  i  113.     See  U  2804,  8234. 

i  soil.  Id.  I  mode  of  eonfesslnv  JvdvmeAt. 

A  judgment  upon  confession  shall  not  be  rendered  nni^M  the 
following  requisites  are  complied  with: 

1.  The  defendant  must  personally  appear  before  the  Justice. 

2.  The  confession  must  be  in  writing,  signed  by  the  defendant, 
and  filed  with  the  justice. 

3.  If  the  judgment  is  confessed  for  a  sum  exceeding  fifty 
dollars,  the  confession  must  be  accompanied  with  the  nfiidavit 
of  the  defendant  and  of  the  plaintiff,  stating  that  the  defendant 
is  honestly  and  justly  indebted-  to  the  plaintiff  in  the  sum  spe- 
cified therein,  over  and  above  all  just  demands  which  the  de- 
fendant Las  against  the  plaintiff;  and  that  the  confession  Is  not 
made  or  taken  with  intent  to  defraud  any  creditor. 

Id.,  I  114. 

I  8012.  Id.  I  ^VFl&en  Toid* 

A  judgment  confessed,  otherwise  than  as  prescribed  in  the 
last  section,  is  void,  as  against  every  person,  except  a  purchaser 
in  good  faith  of  property,  real  or  personal,  thereunder,  and  the 
defendant  making  the  confession. 

Id.,  I  116. 

I  8018.  Judgment  of  nonralt. 

Judgment  of  nonsuit,  with  costs,  must  be  rendered  against  a 
plaintiff  prosecuting  an  action  before  a  justice  of  the  peace,  In 
either  of  the  following  cases: 

1.  If  he  discontinues  or  withdraws  the  action. 

2.  If  he  fails  to  appear  within  one  hour  after  the  summons  is 
returnable*  or  within  one  hour  after  the  time  to  which  the  trial 
has  been  adjourned. 

3.  If  he  is  nonsuited  upon  the  trial. 
U..  I  lit. 
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I  8014.  Jvdvmeiit  upon  ▼erdtct*  ete. 

Where  a  yerdict,  or  the  decision  of  the  jnetice  npon  a  trial 
without  a  jury,  is  rendered  in  favor  of  either  party,  the  justice 
must  render  judgment  against  the  adverse  party  in  conformity 
thereto,  with  costs,  except  as  is  otherwise  spedaliy  presciibed 
by  law. 

8Qb0Utat«a  for  2  B.  B.  242,  H  120  and  121. 

I  8015*  "Whern  Judsment  to  be  rendered. 

Where  the  plaintiff  is  nonsuited,  or  discontinues  or  withdraws 
the  action;  or  where  judgment  is  confessed,  or  a  verdict  la  ren- 
dered; or  where,  at  the  close  of  the  trial,  the  defendant  is  In 
custody;  the  justice  must  forthwith  render  judgment,  and  enter 
it  in  his  docket-book.  In  every  other  case,  he  must  render 
judgment,  and  enter  it  in  his  docket-book,  within  four  days  after 
the  cause  has  been  finally  submitted  to  nim. 

M.,  I  124. 

I  8016.  Remitttnsr  part  of  Terdlct,  etc 

Where  a  vesdict,  or  the  decision  of  the  justice  upon  a  trial 
without  a  jury,  is  rendered  in  favor  of  either  party  for  a  sum  of 
money,  the  prevailing  party  may  remit  any  portion  thereof,  and 
take  judgment  for  the  residue.  * 

Id..  I  125. 

I  8017.  [Am*d,  1804.]  Transortpt  of  Judgment  |  doelcetlns 
fhe  aame. 

A  justice  of  the  peace  who  renders  a  judgment,  except  in  an 
action  to  recover  a  chattel,  must,  upon  the  application  o^  the 
party  in  whose  favor  the  judgment  was  rendered,  and  the  pay- 
ment of  the  fee  therefor,  deliver  to  him  a  transcript  of  the  judg- 
ment The  county  clerk  of  the  county  in  which  the  judgment 
was  rendered  must,  upon  the  presentation  of  the  transcript  and 
payment  of  the  fee  therefor,  if  within  six  years  after  the  render- 
ing thereof,  indorse  thereupon  the  date  of  its  receipt,  file  it  in  his 
office  and  docket  the  judgment  as  of  the  time  of  the  receipt  of 
the  transcript  in  the  book  kept  by  him  for  that  purpose,  as  pre- 
scribed in  article  third,  title  first  of  chapter  eleven  of  this  act. 
Thenceforth  the  judgment  is  deemed  a  judgment  of  the  county 
court  of  that  county,  and  must  be  enforced  accordingly;  except 
that  an  execution  can  be  issued  thereupon  only  by  the  county 
clerk,  as  prescribed  in  section  thirty  hundred  and  forty-three  of 
this  act,  and  that  the  judgment  is  not  a  lien  upon,  and  cannot 
be  enforced  against,  real  property,  unless  it  is  for  twenty-fiye 
dollars  or  more,  exclusive  of  costs. 

Oo.  Proc,  part  of  «  63;  L.  18W,  ch.  807.    ae«  I  •!«. 

I  8018.  Id.  I  wben  execution  mar  laane  asmiavt  person* 

If  the  action,  in  which  the  judgment  is  rendered,  is  one  of  the 
actions  specified  in  subdivision  first  or  second  of  section 
2895  of  this  act,  or  if  an  order  of  arrest  was  granted,  and  was 
executed,  in  a  case  specified  in  subdivision  third  of  that  section, 
and,  in  either  case,  if  the  defendant  is  a  male  person,  the  justice 
must  insert,  in  each  transcript  given  by  him,  as  prescribed  in 
the  last  section,  the  words,  "  defendant  liable  to  execution  against 
his  person  " ;  and  a  like  note  must  also  be  made  in  the  docket 
of  the  judgment,  made  by  the  county  clerk. 
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I  8018.  14. 1  in  action  for  &  ehatt«l« 

A  justice  of  the  peace,  who  renden  JtidirineDt  for  a  chattel, 
which  has  been  delivered  to  the  unsuccessful  partj,  or  for  the 
value  thereof,  in  case  a  return  thereof  cannot  be  had,  must, 
where  the  value  exceeds  twenty-five  dollars,  upon  the  application 
of  the  party  in  whose  favor  the  judgment  was  rendered,  and 
payment  of  the  fee  therefor,  deliver  to  him  a  transcript  of  the 
judgment,  stating  the  particulars  thereof.  The  county  clerk  of 
the  coun^,  in  which  the  judgment  was  rendered,  must,  upon  the 
presentation  of  the  transcript,  and  payment  of  tne  fees  therefor, 
indorse  thereupon  the  date  of  its  receipt,  file  it  in  his  office,  and 
docket  tfa«  iodgment,  as  of  the  time  of  the  receipt  of  the  trans- 
cript, in  the  book  kept  by  him  for  that  purpose,  as  prescribed 
in  article  third  of  title  first  of  chapter  eleventh  of  this  act,  and 
must  also  enter  in  the  docket  the  particulars  of  the  judgment, 
as  stated  in  the  transcript  of  the  justice.  Thenceforth  the  judg- 
ment is  deemed  a  judgment  of  the  county  court  of  that  county, 
and  must  be  enforced  accordingly;  except  that  an  execution  can 
be  issued  thereupon  only  by  the  county  clerk,  as  prescribed  in 
section  3043  of  this  act. 

I  3020.  Judgrment  agrainst  Joint  debtors. 

Where  an  action  is  brought  against  two  or  more  persons,  jointly 
Indebted  upon  contract,  and  the  Bnmmons  is  servca  npon  one  or 
more,  but  not  upon  all  of  them,  if  the  plaintiff  recovers  judgment, 
it  must  be  entered  against  all,  in  the  mode  prescribed  in  section 
ld32  of  this  act.  Sections  1933,  1034,  and  1^  of  this  act  apply 
to  such  a  judgment,  and  to  each  execution  issued  thereupon; 
except  that,  where  the  justice  or  the  county  clerk  issues  the  exe- 
cution, he  must  make  the  indorsement  prescribed  in  section  1984 
of  this  act. 

Satwtitnted  for  2  R.  S..  H  122  and  128. 

9  8021.  Docketing  the  samei  action  thereupon* 

The  justice  who  gives  a  transcript  of  a  judgment,  taken  as  pre- 
scribed in  the  last  section,  must  distinctly  designate,  in  the  trans- 
cript, each  defendant  who  was  not  summoned.  Thereupon  the 
clerk,  who  dockets  the  judgment,  must  make  in  the  docket,  under 
or  opposite  the  name  of  each  defendant  not  summoned,  an  entry, 
AS  prescribed  in  section  1936  of  this  act;  and  the  provisions  of 
that  section  apply  to  the  judgment  so  docketed.  An  action,  upon 
a  judgment  so  docketed,  can  be  maintained  in  a  justice's  court 
against  the  defendants  summoued,  only  in  a  like  case,  and  with 
like  effect,  as  if  they  were  the  only  defendants  in  the  original 
action.  An  action  may  be  maintained  against  the  defendants  not 
summoned,  as  prescribed  iu  section  1937  of  this  act,  in  any  court 
having  jurisdiction  thereof;  and  the  plaintiff  is  entitled  to  costs, 
upon  recovering  final  judgment  therein,  where  the  sum  remaining 
unpaid  is  twenty-five  dollars  or  more. 

I  8022.  Doeketinv  Jndgrnient  in  another  eounty. 

The  derk,  with  whom  a  transcript  given  by  a  justice  is  filed, 
as  prescribed  in  either  of  the  foregomg  sections  of  this  title,  must 
furnish  to  any  person  applying  therefor,  and  paying  the  fees 
allowed  by  law,  one  or  more  transcripts  of  the  docket  of  the 
judgment,  attested  by  his  signature.  A  county  clerk,  to  whom 
such  a  transcript  Is  presented,  must,  upon  payment  of  the  fees 
therefor,  immediately  file  it,  and  docket  the  judgment  in  the 
appropriate  docket-book  kept  in  his  office,  in  like  manner  as  the 
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Judgment  was  docketed  by  ^e  fint  county  clerk.  The  indgment, 
when  docketed  as  prescribed  in  this  section,  has  the  like  eflCect, 
with  respect  to  the  enforcement  thereof,  or  any  proceedings  there- 
under, or  by  yirtaa  thereof,  in  the  county  where  it  was  so  dock- 
eted, as  if  it  was  r^dered  by  a  justice  of  the  peace  of  that 
county,  and  docketed  upon  filing  his  transcript;  except  that 
where  an  application  for  leave  to  issue  an  execution  is  neoessaiy* 
it  must  be  made  to  the  county  court  of  the  county  where  the 
judgment  was  rendered. 
Go.  Proc.,  I  83,  and  B.  S.,  part  of  9  284. 

I  8023.  Jttstiee  mtar  sive  transeripty  after  ezpir»tlom  mt 
tklm  teritt. 

A  justice  of  the  peace,  whose  term  of  office  has  expired,  may 
make  a  transcript  of  a  judgment  rendered  by  him,  as  prescribed 
in  either  of  the  foregoing  sections  of  this  tiue» 
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TITUS  vn. 

Bxecutiona. 

860. 80M.  When  iusMoe  may  lasae  ezeontlon. 
flOV.  General  requtiites  of  exeontton. 
nw.  Sxeoution  upon  Judgment  for  nuMwy. 
8007.  Renewal  of  execution. 
8098.  Property  exempt  from  execution. 
8089.  Indorsement  of  levy ;  notlee  of  sale. 
8000.  Mode  of  levy  and  sale. 

8081.  Return  of  execution. 

8082.  Execution  against  the  person ;  imprlaonment  of  Jwdgmaitt  daMot 
8088.  Wbcn  Judgment  debtor  to  be  dlaonaived. 

8084.  AffldaTlt:  discharge. 

8036   Penalty  for  not  discharging. 

8086.  AffldaTlt  a  defence  to  action  for  escape. 

8087.  Discharge  not  to  aifect  Judgment. 

8088.  Execution  upon  Judgment  In  action  for  a  chatteL 

8089.  Action  against  constable  for  not  returning  exeontloB. 
8010.  Constable  not  to  act  under  execution  after  return  day. 
81)  •  1 .  Action  against  constable  for  moneyooUeoted. 

8042.  Duty  of  constable  whose  term  of  olDoe  has  expired. 
8048.  Execution  upon  Judgment  docketed  with  county  clMfe. 

I  SOSM.  TITben  Jnatlee  aaay  laaii«  ex«e«ttoii. 

At  any  time  within  fire  years  after  entry  of  a  judgmc 
justice  of  the  peace,  who  rendered  it,  bein^  in  office,  ma 
an  execution  thereupon,  unless  it  has  been  docketed  in  ihe 
clerk's  office. 
Co.  Proc.,  1 64,  snbds.  13  and JS. 

§  8025.  General  requlaltea  of  execution. 

An  execution,  issued  by  a  justice,  must  be  directed  g€ 
to  any  constable  of  the  same  county.  It  must  intelligi 
scribe  the  judgment,  stating  the  names  of  the  parties  in 
fayor,  and  against  whom,  the  time  when,  and  the  nan^e 
justice  by  whom,  the  judgment  was  rendered;  and  it  n 
made  returnable  to  the  justice,  within  sixty  days  after  it 

B.  8.,  part  of  1 181. 
§  802M.  Bxecntlon  npon  Jndirnient  for  naoney. 

An  execution,  issued  upon  a  judgment  for  a  sum  of 
must  specify,  in  the  body  thereof,  the  sum  recoTcred,  a 
sum  actually  due  upon  the  judgment  at  the  date  of  the  exe 
and.  except  in  a  case  where  special  provision  is  otherwist 
by  law,  it  must,  substantially,  require  the  constable  to 
the  judgment,  together  with  his  fees,  out  of  the  personal  p 
of  the  judgment  debtor  within  the  county,  not  exempt  fro 
and   sale  by   virtue  of  an  execution;   and   to  bring  the 
before  the  justice,  by  the  return  day  of  the  execution, 
rendered,  by  the  justice  to  the  party   who  recovered  th< 
ment.    If  the  judgment  was  recovered  against  a  male  per 
either  of  Uie  actions  specified  in  subdivision  first  or  sec 
section  2895  of  this  act;  or  if  an  order  of  arrest  was  { 
and  was  executed,  in  a  case  specified  in  subdivision  third 
section,  the  execution  must  also  command  the  constable, 
ficient  personal  property  cannot  be  found  to  satisfy  the  jud 
to  arrest  the  judgment  debtor,  and  to  convey  him  to  the 
the  county,  there  to  remain  until  he  pays  the  judgment 
discharged  according  to  law.     If  the  judgment  was  rend< 
an  action  to  recover  a  penalty  or  forfeiture  given  by  a 
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of  the  State,  the  justice   must  indorse  npon  the  ezecntkm 
reference  to  the  statute,   as  prescribed  in  section  1887  of 
act,  with  re8i>ect  to  a  copy  of  the  summons. 
B.  S.p  {  181.  am'd;  L.  1861,  ek.  800. 

I  8027.  Renewal  of  execvtfoii. 

After  the  return,  wholly  or  partly  nnaatiafiedf  of  an  exeeotioB, 

issued  by  a  juHtice  of  the  peace,  he  may,  from  time  to  time, 
within  fire  years  after  the  judgment  was  rendered,  issue  a  new 
execution  or  renew  the  former  execution.  An  execution  i«  re- 
newed by  a  written  indorsement  thereupon  to  that  effect,  signed 
by  the  justice,  and  dated  upon  the  day  when  it  is  made.  If  part 
of  the  execution  has  been  satisfied,  the  indorsement  must  state 
the  sum  remaining  due.  Ekich  indorsement  renews  the  execution 
for  sixty  days  from  the  date  thereof.  A  justice  whose  term  of 
office  has  expired  may  thus  issue  or  renew  an  execution. 
Id.,  |§  146  and  147. 

i  8028.  Property  exempt  from  exeevtlon. 

The  same  personal  property  is  exempt  from  leyy  and  sale,  by 
Tirtue  of  an  execution  issued  by  a  justice  of  the  peace,  whicb  ia 
exempt  from  levy  and  sale,  by  virtue  of  an  execution  issued  out 
of  the  supreme  court,  and  in  the  like  cases,  and  under  the  same 
circumstances,  as  prescribed  in  sectiona  1389,  1390,  1391.  1392, 
1893,  and  1394  of  this  act,  and  the  other  special  provisiona  of 
Saw,  relating  to  such  an  exemption. 

Id.,  i  160.  am'd. 

I  8029.  Indoraement  of  leTT)  notice  of  sale. 

A  constable,  who  takes  personal  property  into  his  custody,  by 
Tirtue  of  an  execution,  must  indorse  upon  the  execution  the  time 
of  levying  upon  it.  He  must  immediately  post  conspicuously,  in 
at  least  three  public  places  of  the  city  or  town,  in  which  the 
•roperty  was  taken,  written  or  printed  notices,  signed  by  him, 
uescribing  the  property,  and  specifying  the  place,  within  the 
same  city  or  town,  where,  and  the  time,  not  less  than  aiz  days 
after  the  posting,  when,  it  will  be  exposed  for  sale. 

Id.,  9  148.  am'd. 

I  80a0.  Mode  of  levy  aa#  sale. 

The  provisions  of  sections  1384,  1385,  1386,  1887,  1406,  1400, 
1410,  1411,  1412,  and  1428  of  this  act,  substituting  the  constable 
for  the  sheriff,  aonly  to  and  govern  the  levy  upon  and  sale  of 
personal  property,  by  virtue  of  an  execution  issued  by  a  justice 
of  the  peace;  except  where  a  different  rule  is  prescribed  in  this  act. 

I  8081.  Return  of  exeentlon. 

The  constable  must  return  the  execution  to  the  Justice,  and 
pay  to  him  the  amount  of  the  judgment,  with  interest,  or  so 
much  thereof  as  he  has  collected;  returning  the  surplus,  if  any, 
to  the  person  from  whose  property  it  was  collected. 

B.  8..  put  «f  I  140. 

I  8032.  Execution  affatmat  tlie  person)  flmpriaonment  of 
|ii4arn»ent  debtor. 

For  want  of  suflScient  personal  property,  whereon  to  levy,  the 
cooatable  must,  if  the  f'xecution  requires  it,  arrest  the  judgment 
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debtor,  and  eonTey  him  to  the  jail  of  the  county.  The  keeper 
of  the  jail  must  thereupon  keep  the  judgment  debtor  in  custody, 
in  all  respects  as  if  the  execution  was  issued  out  of  the  supreme 
court,  until  the  judgment  and  the  fees  of  the  constable  are  paid; 
or  until  the  judgment  debtor  is  thence  discharged,  in  due  course 
of  law;  except  that  if  the  execution  has  an  indorsement,  showing 
that  the  judgment  was  rendered  in  an  action  for  a  penalty  or 
forfeiture,  given  by  a  statute  of  the  State,  the  sheriff  shall  not 
admit  the  judgment  debtor  to  the  liberties  of  the  jail. 
R.  8.,   part  of  SS  IM   and  143. 

f  80S3.  £Am*d»  1888.]  Wben  JvdanBent  debtor  to  hm  dla- 
ekarffed. 

If  a  person  committed  to  jail  by  virtue  of  an  execution  issued 
by  a  justice  of  the  peace,  or  out  of  the  municipal  court  of  Buf- 
falo, or  by  virtue  of  an  execution  issued  by  a  county  clerk  on 
a  transcript  of  a  judgment  recovered  before  a  justice  of  the  peace, 
or  in  the  said  municipal  court  of  Buffalo,  has  a  family  within 
the  state  for  which  he  provides,  he  must  be  discharged,  after 
remaining  in  custody,  either  with  or  without  being  admitted  to 
the  jail  liberties,  thirty  days;  otherwise  he  must  be  discharged 
after  so  remaining  sixty  days. 

Id.,  I  102,  ftm'd.    Albany  Olty  Goart,  L.  1884,  ch.  123;  L.  1888,  eh.  26. 

I  8084.  AmdBTiti  diseharve. 

In  order  to  procure  a  discharge,  as  prescribed  in  the  last  section, 
the  prisoner  must  make,  and  deliver  to  the  sheriff  or  jailer,  an 
aflSdavit,  stating  the  facts  which  entitle  him  thereto,  according 
to  the  provisions  of  that  section.  Upon  receiving  such  an  affi- 
davit the  sheriff  or  Jailer  must  forthwith  discharge  the  prisoner 
from  his  custody.  He  must  thereupon  deliver  the  affldavit  to 
the  clerk  of  the  county,  who  must  file  it  in  his  oflSce,  without  fee. 

Id.,  {i  163  and  154. 

I  8085.  Penaltr  for  not  dlaebargrinff* 

A  sheriff  or  jailer,  who  refuses  to  discharge  the  prisoner,  upon 
receiving  such  an  affidavit,  forfeits  twenty-five  dollars  for  each 
day,  during  which  he  detains  the  {Hrisoner;  to  be  recovered  by  the 
latter,  in  addition  to  any  damages,  which  he  sustains  by  reaaon 
of  the  false  imprisonment. 

la..  I  166. 

8  8086.  Afldavit  a  def  enoc  to  action  tor  osoapew 

The  receipt  of  such  an  affidavit  is  a  defence,   to  an  action 
brought  against  the  sheriff  or  jailer,  by  reason  of  the  prisoner's 
discharge. 
U.,  I  iw. 

I  8087.  Disebarve  not  to  affect  Jndvment. 

Notwithstanding  the  discharge  of  a  judgment  debtor,  as  pre- 
scribed in  the  last  four  sections,  the  judgment  remains  valid  as 
against  his  property;  and  a  now  execution  may  be  issued  accord- 
ingly, as  if  ne  had  not  been  imprisoned. 

Id.,  I  167. 

I  8M8.  BxecnttOB  npon  Jndsment  in  action  for  a  chattel. 

In  an  action  for  a  chattel,  the  possession  of  which  has  not 
H^s  delivered  to  the  prevailing  party,   an  execution,  tot  tbe 
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delivery  of  the  posBession  thereof  to  him,  as  well  as  for  any 
damages  recovered  by  him,  may  be  issued  by  the  justice;  unless 
the  judgment  has  been  docketed  in  the  county  cleric's  office,  as 
prescribed  in  title  sixth  of  this  chapter.  It  must  be  to  the  same 
effect,  and  executed  in  the  same  maunor,  as  a  like  execution 
issued  upon  a  judgment  rendered  in  the  supreme  court;  except 
that  it  must  be  directed  generally  to  any  constable  of  the  county; 
and  that  the  direction  to  satisfy  a  sum  of  money,  out  of  the 
property  of  the  judgment  debtor,  must  be  in  the«form  prescribed 
in  this  title  for  a  like  direction,  where  an  execution  is  issued  by 
a  justice  of  the  peace,  upon  a  judgment  for  a  sum  of  money. 
SalMtltiite  for  L.  18M,  part  of  cb.  131. 

I  8089.  Action,  asrainst  constable  for  not  retnrninv  exo-> 
entlon. 

If  a  constable  fails  to  return  an  execution  within  five  days 
after  the  return  day  thereof,  the  party,  in  whose  favor  it  was  is- 
sued, may  recover,  in  an  action  against  the  constable,  the  amount 
of  the  execution,  if  it  was  issued  upon  a  judgment  for  a  sum 
of  money;  or  if  it  was  for  the  delivery  of  the  possession  of  a 
chattel,  the  value  of  the  chattel,  as  specified  in  the  judgment, 
together  with  the  damages  and  costs  awarded  thereby;  and.  In 
either  case,  with  interest  from  the  time  when  the  judgment  was 
rendered. 

B.  8.,  {  169. 

I  8040.  Constable  not  to  act  under  execution  after  re- 
tarn  day* 

A  constable  shall  not  levy  upon  or  sell  property,  or  arrest  a 
defendant,  or  take  possession  of  a  chattel,  by  virtue  of  an  execu- 
tion, after  the  time  limited  therein  for  its  return,  unless  the 
execution  has  been  renewed;  nor  shall  he  do  any  act  under  a 
renewed  execution,  after  the  expiration  of  the  time  for  which 
it  has  been  renewed. 

Id.,  fi  161. 

I  8041.  Action  against  constable  for  noney  collected. 

Where  money,  collected  by  a  constable  upon  an  execution,  is 
not  paid  over  by  him  according  to  law,  any  person  entitled 
thereto  may  maintain  an  action  in  his  own  name,  upon  the  in- 
strument of  security  given  by  the  constable  and  his  sureties;  and 
may  recover  therein  -  the  sum  so  collected,  with  interest  from 
the  time  when  it  was  collected. 

Id.,   i  108. 

I  8042.  Dnty  of  constable  irbose  term  of  office  Mae  ex- 
pired. 

A  constable,  to  whom  an  execution  is  delivered,  whose  term 
of  office  expires  on  or  before  the  return  day  thereof,  must  nro- 
ceed  thereupon  in  the  same  manner,  as  if  his  term  of  office  nad 
not  expired;  and  he  and  his  surotios  are  linble  for  any  neglect 
of  duty,  with  respect  to  the  execution:  or  for  money  collected 
thereunder,  or  for  dnmnsres  sustained  by  reason  of  any  act 
done  by  the  constable,  touching  the  execution,  in  the  same  manner, 
and  to  the  same  extent,  as  if  his  term  of  office  had  not  expired. 

Id.,  II  289  «iid  286.    See  L.  1872.  cb.  788  (9  Bdm.  iSl). 
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I  8048.  BxeevtloA  vpoA  JndvnieAt  do«1ceteA  ^rftb  eovmtr 
cleric 

Where  a  judgment,  rendered  by  a  Jnstlce  of  the  ipeace,  has 
been  docketed  with  a  county  clerk,  upon  the  filing  either  of  a 
trauBcript  from  the  justice's  docket,  or  of  a  transcript  from  the 
clerk's  docket  of  another  county,  the  execution,  to  be  issued 
thereupon  by  the  county  clerk,  must  be  in  the  same  form>  and 
executed  in  the  same  manner,  as  an  execution  issued  upon  & 
judgment  of  the  county  court;  except  as  otherwise  prescribed  in 
section  1367  of  this  act;  and  except,  also,  that,  where  the  judg- 
ment is  for  a  sum  less  than  twenty-fire  dollars,  exclusiye  of 
costs,  the  direction  to  sstisfy  the  judgment  out  of  the  real  prop- 
erty of  the  judgment  debtor  must  be  omitted.  In  that  case  the 
provisions  of  this  act,  relating  to  the  satisfaction  of  an  execution 
out  of  the  judgment  debtor's  real  property,  are  not  applicable 
thereto. 

Co.  PiDC.,  I  M,  mbd.  18.    8m  9I  8017  and  1887,  «ats. 
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XXTLEVUI. 
Appeals. 

2.  Appeal  wbete  •  new  trial  U  not  bad  in  the  appaUatt  wm%. 
^  AppwU  for  a  MW  tiial  la  tbe  appeiute  court.  ^^ 

ARTICIiBS  FIRST. 

4ppea28  generally. 

8*9.  1044.  Joitlea'a  judgment  reviewed  by  appeal. 

KM6.  Wbo  may  appeal;  to  what  court  appeal  to  be  takaa. 
aOM.  Appeal;  wbea  and  how  taken. 

8047.  Berrice  of  notice  upon  juatlce;  payment  of  coata  aad  fta 

8048.  Serrlce  of  notice  upon  respoodeot. 

8049.  Amendment;  when  aUowed. 

8060.  Undertaking  to  atay  execution  upon  Judgment. 

8061.  Proceeding!;   how   stayed. 

8062.  Id.;  when  juatlce  ia  dead,  etc. 
8068.  Return. 

8064.  Id.;  when  justice  baa  gone  out  of  office. 
8066.  Further  return;  bow  compelled. 

8066.  Id.;    when  justice  is  dead,   etc. 

8067.  Proceedings  when  error  in  fact  is  alleged. 

8068.  Restitution  upon  reversal. 

8069.  Setting  off  costs  and  recovery. 

8060.  Certain  sums  may  be  Included  in  diabursementi. 

8061.  Judgment-roll. 

I  II044.  Jnatiee'a  Jvdanaeiit  reTieired  by  appeal. 

The  only  mode  of  reviewing  .a  Judgment,  rendered  by  a  justice 
of  the  peace  in  a  civil  action,  ia  by  an  appeal,  as  prescribed  in, 
this  title. 

Oo.  Proe..  part  of  |  861. 

I  8045.  [Am^dy  1805.]  "Wbo  aaar  appeal  |  to  vrhat  eomrt 
appeal  to  be  talcea. 

An  appeal  may  be  taken  by  any  party  aggrieved  by  the  jadg- 
ment.  fixcept  where  the  judgment  is  rendered  by  a  justice  of 
the  peace  of  the  city  of  Buffalo,  the  appeal  must  be  to  the  county 
court  of  the  county  where  the  judgment  was  rendered. 

Id.,  part  of  H  •»  and  862;  L.  1886.  ch.  946. 

I  8046.  [Am*d,  1882.]    Appeal  |  wbem  and  bow  talcen* 

An  appeal  must  be  taken  within  twenty  days  after  the  entry 
of  the  judgment  in  the  justice's  docket;  except  that,  where  a 
defendant  appeals  from  a  judgment  rendered  in  an  action, 
wherein  he  did  not  appear,  and  the  summons  was  not  personally 
served  upon  him,  the  appeal  may  be  taken  within  twenty  days 
after  personal  service  upon  him,  on  the  part  of  the  plaintiff,  of 
written  notice  of  the  entry  of  the  judgment;  but  not  after  the 
expiration  of  five  years  from  the  entry  of  the  judgment.  An 
appeal  is  taken  by  serving  upon  the  justice  by  whom  the  judg- 
ment was  rendered,  and  upon  the  respondent,  a  written  notice 
of  appeal,  subscribed  either  by  the  appellant,  or  by  his  attorney 
In  the  appellate  court. 

'«.,  part  at  H  868  and  864. 
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I  a047.  nmrvtmm  of  noUee  vpoA  Jvatieei  p&TBtent  of  « 
A»d  fee. 

Service  of  the  notice  of  appeal  upon  the  josttce,  mast  be  n 
by  doliveriug  it  to  him  persunaliy,  or  to  his  clerk,  appoi 
pursuant  to  law;  but  if  the  justice  is  dead,  or  if  neither  he 
his  clerk  can,  after  reasonable  diligence,  be  found  within 
county^  service  of  the  notice  upon  the  justice  may  be  m&di 
doliveriug  it  to  the  clerk  of  the  appellate  court.  Unless 
justice  is  dead,  the  appellant  must,  at  the  time  of  serving 
notice,  pay  to  the  ^)er80u  to  whom  it  is  delivered  the  cost 
the  action,  included  m  the  judgment,  and  the  sum  of  two  dd 
as  the  fee  of  the  justice  for  making  the  return. 

Co.  Proc..  part  of  If  3&4  and  350. 

8  8048.  Serviee  of  notice  upon  respondent. 

Service  of  the  notice  of  appeal  upon  the  respondent  mas 
made,  by  delivering  it,  in  any  part  '  the  State,  to  the  respom 
personally,  or  in  one  of  the  following  methods: 

1.  If  the  respondent  is  a  resident  of  the  county,  by  leavio 
at  his  residence,  with  a  person  of  suitable  age  and  discrei 
If  he  is  not  a  resident  of  the  county,  and  the  person  who 
pearcMl  as  his  attorney  upon  the  trial  is  a  resident  thereo: 
may  be  served  upon  the  attorney,  either  personally,  or  by  lea 
it  at  his  residence,  with  a  person  of  suitable  age  and  discrei 

2.  If   service   within   the   county   cannot   be   made,   with 
diligence,  upon  the  respondent  personally,  or  in  the  method 
scribed  in  the  foregoing  subdiviKion,  the  notice  of  appeal  i 
be  served  upon  him,  by  delivering  it  to  the  clerk  of  the  appe] 
court. 

Id.,  part  of  §  364. 

9  a048.  Amendment t  when  alloired* 

Where  the  appellant,  seasonably  and  in  good  faith,  seryes 
notice  of  appeal,  upon  either  the  justice  or  the  respondent* 
omits,  through  mistake,  inadvertence,  or  excusable  negleot 
serve  it  upon  the  other,  or  to  do  any  other  act  necessar 
perfect  the  appeal,  the  appellate  court,  u]pon  proof  by  affifl 
of  the  facts,  may,  in  its  discretion,  permit  the  omission  t< 
supplied,  or  an  amendment  to  be  made,  upon  such  termi 
Justice  requires. 

Id.,   I  837. 

I  aoso.  Vndertnlcinc  to  mtwLT  ezeentlon  npon  Inddrmen 

T  *  the  appellant  desires  a  stay  of  execution,  he  must  gi 
written  undertaking,  executed  by  one  or  more  sureties,  appr 
by  the  justice  who  rendered  the  judgment,  or  by  a  judge  o1 
appellate  court,  to  the  effect  that,  if  the  appeal  is  dismisses 
if  judgment  is  rendered  against  the  appellant  in  the  appe 
court,  and  an  execution  issued  thereupon  is  retitrned  wboU 
partly  unsatisfied;  the  sureties  will  pay  the  amount  of  the  i 
ment,  or  the  portion  thereof  remaining  unsatisfied,  not  excel 
a  sum,  specified  in  the  undertaking,  which  must  be  at  leasl 
hundred  dollars,  and  not  loss  tbnn  twice  the  amount  of 
judgment;  or,  if  the  judgment  in  the  justice's  court  is  to\ 
recovery  of  a  chattel,  that  the  sureties  Will  pay  the  sum 
by  that  judgment  as  the  value  of  the  chattel;  foeotber  w!t1 
damages,  if  any,  awarded  for  the  taking,  withholding,  or  d 
tion  thereof.    A  copy  of  the  undertaking,  w«*h  z  notice  oJ 
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deliTery  thereof,  must  be  served  with  the  notice  of  appeal,  and 
HI  like  manner.  Section  1335  of  this  act  applies  to  sach  aa 
undertaking. 

60.  Ptm.,  H  sob  «Dd  8B6. 

%  80bl.  Proeeedlnarai  l&ow  Btared* 

The  deliyery  of  the  undertaking  to  the  justice  or  to  his  cle^ 
« ppointed  pursuant  to  law,  and  service  of  a  copy  thereof,  and  of 
notice  of  uie  delivery  thereof,  stay  the  issuing  of  an  execution 
upon  the  judgment.  If  an  execution  has  been  Issued,  the  service 
of  a  copy  of  the  undertaking,  certified  by  the  justice  or  the  clerk, 
or  accompanied  with  an  affidavit,  showing  that  it  is  a  copy,  and 
that  the  original  has  been  duly  filed,  upon  the  officer  holding  the 
execution,  stays  further  proceedings  thereunder. 

Id.,  s  867. 

i  S062.  Id.  I  vrlten  Jvstioe  ia  dead»  ete. 

Where  the  justice  is  dead,  or  cannot,  with  due  diligence,  be 
found  within  llie  county,  and  he  has  no  clerk,  appointed  pursuant 
to  law,  or  the  clerk  cannot,  with  due  diligence,  oe  found  within 
the  county,  the  undertaking  may  be  filed  with  the  clerk  of  the 
appellate  court.  In  that  case,  notice  of  the  filing  must  be  given 
to  the  respondent,  as  prescribed  in  section  3048  of  this  act,  for 
service  of  a  notice  of  appeal  upon  him.  The  filing  of  the  under- 
taking has  the  same  effect,  as  the  delivery  thereof  to  the  jxw- 
tice;  and  a  copy  thereof  certified  by  the  county  clerk,  served 
upon  the  officer  holding  an  execution,  has  the  same  effect,  aa  if 
it  was  certified,  as  prescribed  in  the  last  section. 

Id.,  i  808. 

9  SOBS.  Return. 

The  justice  must,  after  ten  and  within  thirty  davs  from  the 
service  of  the  notice  of  appeal,  and  the  payment  of  the  costs  and 
fee,  as  prescribed  in  section  3047  of  this  act,  make  a  return  t» 
the  appellate  court,  annex  thereto  the  notice  of  appeal  and  the 
undertaking,  if  any  has  been  delivered  to  him  or  to  his  clerk,  and 
file  the  same  with  the  clerk  of  the  appellate  court.  The  return 
must  contain  all  the  proceedings,  including  the  evid^ice  and  the 
judgment;  unless  the  appellant  has,  in  his  notice  of  appeal, 
demanded  a  new  trial,  in  a  case  where  he  is  entitled  thereto, 
as  prescribed  in  article  third  of  this  title.  In  the  latter  case^ 
the  justice  must  return  the  summons,  together  with  each  war- 
rant of  attachment,  order  of  arrest,  or  requisition  to  replevy,  or 
'  execution  granted  by  him  in  the  action,  with  the  proof  of  the 
service  thereof;  the  pleadings,  or  copies  thereof;  the  proceedings 
upon  the  trial;  and  the  judgment;  with  a  brief  statement  of  the 
amount  and  nature  of  the  claims  litigated  by  the  parties.  But 
he  need  not  return  the  evidence,  or  any  part  thereof,  unless  he 
is  required  so  to  do  by  the  special  order  of  the  appellate  courL 
Id.,  9  SOO,  am'd. 

I  8(MS4.  Id.  I  wl&en  Jvattoe  lias  ffone  eat  of  oAee. 

Where  the  justice  has  gone  out  of  office,  he  must,  nevertheless, 
make  a  return  in  the  same  manner,  and  his  return  has  the  i 
effect  as  if  he  remained  in  office. 

Id..  §881. 
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i  80R5.  Fvrtlier  retuFAi  Hofr  compelled. 

If  the  return  Is  defective,  the  appellate  court  may  direct  the 
justice  to  make  a  further  or  amended  return,  as  often  as  is 
necessary.  The  appellate  court  may  compel  the  justice,  by  at- 
tachment, to  make  and  file  a  return,  or  a  further  or  amended 
return.  The  court  is  always  open  for  those  purposes.  Where 
the  justice  has  removed  to  another  county  of  the  State,  the 
appellate  court  may  compel  him  to  make  the  return,  as  if  he  waa 
still  within  the  county  where  the  judgment  was  rendered. 

Co.  Proc.  H  362  and  868. 

i  8066.  Id.  I  when  Jaatice  is  dead,  ete. 

If  the  justice  dies,  becomes  a  lunatic,  absconds,  removes  from 
the  State,  or  otherwise  becomes  unable  to  make  the  return,  the 
appellate  court  may  receive  affidavits,  or  examine  witnesses,  as 
to  the  evidence  and  other  proceedings  taken,  and  the  judgment 
rendered,  before  the  justice;  and  may  determine  the  appeal,  bm 
if  a  return  had  been  duly  made  by  the  justice. 

Id.,  I  863. 

9  8<NK7.  Proceedinvs  when  error  in  fact  is  alleged. 

Where  an  appeal  is  founded  upon  an  error  in  fact  in  the  pro* 
ceedings,  not  aifecting  the  merits  of  the  action,  and  not  withini 
the  knowledge  of  the  justice^  the  court  may  determine  the  matter 
upon  affidavits;  or,  in  its  discretion,  upon  the  examination  of 
witnesses;   or   in  both   methods. 

Id.,  part  of  I  66. 

I  3058.  Restitution  upon  reTersal. 

Where  the  judgment  of  the  justice  is  reversed  or  modified,  the 
appellate  court  may  make  or  compel  restitution  of  property  or 
01  a  right  lost  by  means  of  the  erroneous  jud^ent;  but  not  so 
as  to  affect  the  title  of  a  purchaser,  in  good  faith  and  for  value, 
of  property  sold  by  virtue  of  a  warrant  of  attachment  in  the 
action,  or  an  execution  issued  upon  the  judgment.  In  that  case, 
the  appellate  court  may  compel  the  value,  or  the  purchase-price 
to  be  restored,  or  deposited  to  abide  the  event  of  the  action,  as 
justice  requires.  Six  days'  notice  of  an  application  for  an  order 
for  restitution  must  be  given;  and,  if  the  application  is  granted 
before  judgment,  the  proper  direction  may  be  included  therein. 

Id.,  s  869. 

I  3069.  Settinv  off  eosts  and  reeoverr* 

If,  upon  the  appeal,  a  sum  of  money  is  awarded  to  one  party, 
and  costs  are  awarded  to  the  adverse  party,  the  appellate  court 
must  set  off  the  one  against  the  other,  and  render  judgment  for 
the  balance. 

Id.,  i  370. 

i  8060.  Certain  suniB  mar  be  inelnded  in  disbursements. 

Where  costs  are  awarded  to  the  appellant,  he  may  include,  in 
the  disbursements  upon  the  appeal,  the  costs  and  fee  paid  to  the 
justice  upon  taking  the  appeal;  and,  where  the  judgment  rendered 
by  the  justice  was  against  the  appellant,  he  may  also  include,  in 
those  disbursements,  the  costs  of  the  action,  before  the  justice, 
which  he  would  have  been  entitled  to  recover,  if  the  judgment 
of  the  justice  had  been  in  his  favor. 

M..  psrt  «<  I  911,  '^  ' 
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f  8061.  Jvdvment-roll. 

The  clerk,  immediately  after  entering  final  judgment  noon  the 
determination  of  an  appeal,  must  attach  together  and  me  audi 
of  the  following  papers,  as  were  used  upon  the  appeal;  which 
constitute  the  judgment-roll: 

1.  The  return  of  the  justice,  or  a  certified  copy  thereof;  the 
notice  of  appeal;  and  the  undertaking,  if  any  has  been  giyen. 

2.  The  yerdict,  report,  or  decision,  and  each  offer,  if  any,  made 
as  prescribed  in  article  third  of  this  title. 

8.  A  certified  copy  of  the  judgment,  together  with  each  notice 
of  exceptions,  or  case,  which  is  then  on  file. 

4.  Every  other  paper,  then  on  file,  and  a  certified  copy  of  eyexy 
order,  which  in  any  way  inyolyes  the  merits,  or  necessarily  af- 
fects the  judgment. 
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ARTICIiB  SBOOIID. 

AppecUwhers  a  new  trial  is  not  had  in  the  appMiie  <xmrt. 

8ec.  8062.  Hearing  of  appeal;  dlimlasal  thereof. 
8068.  Judgment. 

8064.  When  new  trial  In  jnatlce's  court  maf  be  dSreetaA. 

8065.  Id.;  proceedings  before  Justice. 

8066.  Ooati;  when  awarded. 

8067.  Amount  of   costs. 

I  aoea.  [Am'd,  1895.]  Hearlnir  of  at9peal|  dlamlavAl 
tliereof. 

If  the  case  is  one  where  the  appellant  is  not  entitled  to,  or  has 
not  demanded,  a  new  trial  in  the  appellate  court,  as  orescrihed 
in  section  306i8  of  this  act,  the  respondent  may,  within  twenty 
days  of  the  seryice  on  him  of  the  notice  of  appeal,  serve  upon 
the  appellant  or  his  attorney  a  written  stipulation  that  the  judg- 
ment appealed  from  may  be  reversed  with  five  dollars  costs  and 
disbursements  of  the  appeal,  and  thereafter  no  further  steps  shall 
be  taken  in  such  appeal,  except  to  enter  judgment  ;In  pursuance 
of  such  stipulation  for  the  enforcement  thereof;  in  case  such 
stipulation  shall  not  be  so  served,  the  appeal  may  be  brought  to 
a  hearing  in  the  appellate  court  at  any  term  thereof  at  which  such 
an  appeal  can  be  heard,  held  after  the  return  is  filed,  upon  a 
notice  by  either  party  of  not  less  than  eight  days.  It  must  be 
placed  upon  the  calendar,  and  must  continue  thereupon  without 
further  notice  until  ,:  is  finally  disposed  of.  If,  after  being  regu- 
larly placed  upon  the  calendar,  neither  party  brings  it  to  a  hear- 
ing before  the  end  of  the  second  term  thereafter  at  which  it 
might  be  noticed  for  hearing  and  heard,  the  court  must  dismiss 
the  appeal  unless  it  directs  the  same  to  be  eontinued  for  cans* 
shown. 

00.  Proc.,  i  864;  L.  1880,  ch.  M6. 

I    8068.    [Am*d,    1898,    lOOO.]    JvdKment. 

In  a  case  specified  in  the  last  section,  the  appeal  must  be  heard 
upon  the  original  papers,  or  a  certified  copy  thereof  and  a  copy 
or  copies  thereof  need  not  be  furnished  for  the  use  of  the  court. 
The  appellate  court  must  render  judgment  according  to  the 
justice  of  the  case,  without  regard  to  technical  errors  or  defects 
which  do  not  affect  the  merits.  It  may  affirm  or  reverse  the 
judgment  of  the  justice,  in  whole  or  in  part,  and  as  to  any  or 
all  of  the  parties,  and  for  errors  of  law  or  of  fact,  and  where  the 
judgment  is  contrary  to  or  against  the  weight  of  the  evidence, 
the  appellate  court  may,  upon  its  reversal  of  a  judgment,  order  a 
new  trial  before  the  same  justice  or  before  another  justice  of  the 
same  county  to  be  designated  in  the  order,  and  at  a  time  and 
place  to  be  specified  in  the  order,  and  in  such  a  case  the  costs 
of  the  appeal  shall  be  in  the  discretion  of  the  appellate  court. 

L.  1886.  oh.  8B0|  L.  IMOb  oh.  S88.    In  effect  Sept.  1,  ItOO. 

i    8064.    "Wl&en    new   tvimt   In:    Jvatlee'fl    court    m^T    b« 
directed. 

If  the  appeal  is  taken  by  the  defendant,  who  failed  t» 
appear  before  the  justice,  either  upon  the  return  of  the  sum- 
mons, or  at  the  time  to  which  the  trial  of  the  action  was  ad- 
journed; and  he  shows,  by  affidavit  or  otherwise,  that  manifest 
injustice  has  been  done,  and  renders  a  satisfactory  excuse  for  his 
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default;  the  appellate  court  may,  in  its  discretion,  set  aETide  the 
judf^ment  a£> pealed  from,  or  stay  proceedings  thereunder,  and  bj 
order  direct  a  new  trial,  before  the  same  justice,  or  before  another 
justice  of  the  same  county,  r^'^signated  in  the  order,  at  such  a 
time  and  place,  specified  in  th«;  order,  and  upon  such  terms,  as 
it  deems  proper. 
Co.  Proc.,  part  of  |  806. 

I  8065.  [Am'dy  1898.]    Id.|  proceedings  before  Justice. 

Where  a  new  trial  is  directed  before  a  justice,  as  prescribed  in 
the  last  two  sections,  the  parties  must  appear  before  him,  at  the 
time  and  place  specified  in  the  order  of  the  appellate  court,  with- 
out service  of  any  notice,  or  of  a  copy  of  the  order.  Thereupon 
the  like  proceedings  must  be  had  m  the  action,  as  upon  the 
return  of  a  summons  personally  served. 

L.   1883    Cb.  880. 

I  8066.  Costs  I  nrhen  aw&rded. 

Upon  an  appeal  provided  for  in  this  article,  the  award  of  costs 
Is  regulated  as  follows: 

1.  If  the  appeal  is  dismissed,  because  neither  party  brings  it 
to  a  hearing,  as  prescribed  in  this  article,  costs  shall  not  be 
awarded  to  either  party. 

2.  If  the  judgment  is  reversed  for  an  error  in  fact,  not  affect- 
ing the  merits;  or  if  a  new  trial  is  directed,  before  the  same  or 
another  justice,  as  prescribed  in  this  article;  the  costs  of  the 
apneal  are  in  the  discretion  of  the  appellate  court. 

3.  If  the  judgment  is  affirmed,  costs  must  be  awarded  to  the 
respondent. 

4.  If  the  judgment  is  reversed,  costs  must  be  awarded  to  the 
appellant. 

5.  If  the  judgment  is  affirmed  only  in  part,  the  costs,  or  such 
a  part  thereof,  as  to  the  appellate  court  seems  just,  not  exceeding 
ten  dollars,  besides  disbursements,  may  be  awarded  to  either 
party. 

Go.  Proc.,  part  of  If  868  and  371. 

I  8067.  Amovnt  of  costs. 

Upon   an  appeal,  provided    for    in    this  article,   costs,   when 
awarded,  must  be  as  follows,  besides  disbursements: 
To  the  appellant,  upon  reversal,  thirty  dollars. 
To  the  respondent,  upon  affirmance,  twenty-five  dollars. 
Id.,  part  of  I  71.  smU 
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ARTICLK  THIRD. 

Appeal  for  a  new  trial  in  the  appellate  eowrt. 

8«e.  8068.  When  appellant  maf  demand  new  trial  In  appellate  «q«I. 

8069.  Undertakinx  to  be  given. 

8070.  Offer   to    compromise    before   retain. 

8071.  Proceedings  in  appellate  conrt. 
3072.  Offer  to  compromise  after  retom. 
8078.  Amoont  of  costs. 

i  8068.  [Am'd,  18&8.]  'Wben  appellamt  mmar  AeauiAd  a«w 
trlAl  in  appellate  oovrt. 

Where  an  issue  of  fact  or  an  issue  of  law  was  joined  before 
the  justice,  and  the  sum,  for  which  judgment  was  demanded  hj 
either  party  in  his  pleading,  exceeds  fifty  dollars;  or  where,  in  an 
action  to  recover  a  chattel,  the  value  of  the  property,  as  fixed, 
together  with  the  damages  recoyered,  if  any,  exceeds  fifty  dol- 
lars; the  appellant  may,  in  his  notice  of  appeal,  except  when  the 
appeal  is  to  the  county  court  of  Kings  county,  demand  a  new 
trial  in  the  appellate  court;  and  thereupon  is  entitled  thereto, 
whether  the  defendant  was  or  was  not  present  at  the  triaL  An 
appeal  from  a  judgment  of  a  justice's  court  or  by  a  justice  of 
the  peace  in  the  city  of  Brooklyn,  or  any  of  the  towns  in  the 
county  of  Kings  must  be  taken  and  disposed  of  in  the  manner 
prescribed  in  articles  first  and  second  of  this  chapter  and  title, 
and  not  otherwise. 

l^    1888,    cb.   880. 

f  80d9.  UndertaklniT  to  be  vfTen. 

To  render  such  an  appeal  effectual,  the  appellant  must  at  the 
time  of  the  service  of  the  notice  of  appeal  upon  the  justice, 
give  the  undertaking  required,  by  this  title,  to  stay  the  execution 
of  the  judgment. 

Go.  Proc.,  part  of  {  865. 

I  SOTO.  [Am'd,  1896.]    Offer  to  eompromlse  before  retura. 

Upon  an  appeal,  provided  for  in  this  article,  from  a  judgment 
for  a  sum  of  money  only,  either  party  may,  within  fifteen  days 
after  service  of  the  notice  of  appeal,  serve  noon  the  adverse 
party,  or  upon  his  attorney,  a  written  offer  to  allow  judgment  to 
be  rendered  in  the  appellate  court,  in  favor  of  either  party,  for 
a  specified  sum.  If  the  offer  is  not  accepted,  it  cannot  he  proved 
upon  the  trial.  If  the  party,  within  ten  days  after  service  of 
the  offer  upon  him,  serves  upon  the  party  making  the  same,  or 
upon  his  attorney,  written  notice  that  he  accepts  the  offer,  he 
must  file  it,  with  an  affidavit  of  service  of  the  notice  of  accept- 
ance, with  the  clerk  of  the  appellate  court,  who  thereupon  must 
enter  judgment  accordingly.  Where  an  offer  is  made  as  above 
provided,  the  party  refusing  to  accept  the  same  shall  be  liable 
for  costs  of  the  appeal,  unlesR  the  recovery  shall  be  more  favor- 
able to  him  than  the  sum  offered.  If  neither  party  makes  an 
offer,  as  provided  herein,  the  party  In  whose  favor  the  verdict, 
report  or  decision  in  the  appellate  court  is  given,  shall  be  entitled 
to  recover  his  costs  upon  the  appeal.  Costs  when  awarded  ac- 
cording to  the  provisions  of  this  section  shall  be  in  amounts  pro- 
Tided  in  section  three  thousand  and  seventy-three  of  this  arttcl«. 

u.,  I  sn:  h.  180S,  en.  866. 
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I  8071.  Proceedings  In  appellate  eovrt. 

Upon  an  appeal,  provided  for  in  this  article,  after  the  expirati<m 
of  ten  days  from  the  time  of  filing  the  justice^s  return,  the  action 
la  deemed  an  action  at  issue  in  the  appellate  court;  and  all  the 
proceecHBgB  therein,  including  the  entry,  enforcement,  and  pe- 
▼iew  of  the  judgment,  are  the  same,  as  if  the  action  had  been 
commenced  in  the  appellate  court,  except  as  otherwise  specially 
prescribed  in  this  chapter. 

Go.  Proc.,  H  804  and  800. 

I  8079.  Offev  to  eotepromlse  after  retnrn. 

Either  party  may,  at  any  time  after  the  action  is  deemed  at 
issue  in  the  appellate  court,  and  before  the  trial,  serye  upon  the 
adiverse  party,  a  written  offer  to  allow  judgment  to  be  taken 
against  him,  for  a  sum,  or  property,  or  to  the  effect,  therein 
specified,  with  or  without  costs.  If  there  are  two  or  more  defend- 
ants, and  the  action  cnn  be  severed,  a  like  offer  may  be  made  by 
one  or  more  defendants,  against  whom  a  separate  judgment  may 
be  taken;  and,  if  it  is  accepted,  the  action  becomes  severed,  and 
may  proceed  against  the  other  defendants,  as  if  it  had  been 
originally  commenced  n gainst  them  only.  If  the  party  roceivin^ 
the  offer,  within  ten  days  thereafter,  servos  upon  the  adverse 
party,  notice  that  he  accepts  it,  he  may  file  it,  with  proof  of 
acceptance;  and  thereupon  the  clerk  must  enter  judgment  ac- 
oordlngly.  If  the  offer  is  not  thus  accepted,  it  cannot  be  proved 
upon  the  trial;  and  if  the  party,  to  whom  it  is  made,  fails  to 
obtain  a  more  favorable  judgment,  he  cannot  recover  costs  from 
the  time  of  the  offer,  but  must  pay  costs  from  that  time. 

Id..  8  800. 

I  8078.  Amount  of  costs. 

Upon  an  appeal,  provided  for  in  this  article,  costs,  when 
awarded,  must  be  as  follows,  besides  disbursements: 

For  all  proceedings  before  notice  of  trial,  fifteen  dollars. 

For  all  subsequent  proceedings  before  trial,  ten  dollars. 

For  the  trial  of  an  issue  of  law,  fifteen  dollars. 

For  the  trial  of  an  issue  of  fact,  twenty  dollars. 

For  the  argument  of  a  motion  for  a  new  trial  on  a  case,  fifteen 
dollars. 

For  each  term,  not  more  than  five,  at  which  the  appeal  Is 
regularly  on  the  calendar,  excluding  the  term,  at  which  It  Ib 
tried,  or  otherwise  finally  disposed  of,  ten  dollars. 

M.,  part  of  I  871,  am'd. 
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TlTLSi  IX. 
Costa 

Sec.  3074.  When  prertiUnff  party  to  recorer  coflta.    Wluit  coeta  aUowed. 

8076.  When  neither  party  to  rccorer  coata. 
3076.  Amount  of  coata  limited. 

8077.  Coata  upon  demurrer. 

8078.  Taxation  of  costa. 
3079.  Increaaed  costa. 

8080.  Cktata  on  judgment  for  one  or  more  defendanta. 

8081.  Coata   wrongfully  collected  may  be  recoTored  back. 

1  8074.  [Am'd,  1903.]  TITl&en  prevalllnv  party  to  recover 
eoatii.     IVhat  coata  allo'wecl. 

Except  as  otherwise  specially  prescribed  by  law,  a  party  who 
recovers  judgment  in  an  action  in  a  justice's  court,  is  entitled 
to  costs;  which  must  be  included  in  the  judgment  Costs  con- 
sist of  the  fees,  allowed  by  law,  for  services  necessarily  rendered 
in  the  action,  at  the  request  of  the  party  entitled  to  costs,  or 
paid  by  him,  as  prescribed  by  law;  and  of  such  other  expenses, 
as  a  party  is  entitled  to  include  in  his  costs,  by  express  provision 
of  law.  The  defendant  in  an  action  brought  in  a  justice's  court 
may  require  security  for  costs  to  be  given,  where  the  plaintiff  is 
a  foreign  corporation.  So  far  as  practicable,  the  provisions  of 
title  three  of  chapter  twenty-one  of  this  act,  shall  apply  to  the 
proceedings  for  requiring  such  security,  the  requisites  of  the 
undertaking  and  the  justification  of  sureties  therein. 

2  R.  S.  247.  9  126  (2  Edm.  264);  L.  1867,  ch.  776,  (  2  (4  Edm.  700);  L.  1866, 
cb.  602,  S  2  (6  Edm.  803);  L.  1903,  cb.  276.  In  effect  Sept.  1,  1008. 

i  SOTS.  CAm'd,  1909.]  TVIieii  neither  party  to  reooTer 
coats. 

In  either  of  the  following  cases,  costs  shall  not  be  awarded  to 
either  party,  but  each  party  must  pay  his  own  costs: 

1.  Where  the  action  is  discontinued  by  the  absence  of  the  jus- 
tice for  more  than  one  hour,  after  the  summons  is  returnable,  or 
after  the  time  to  which  the  trial  has  been  adjourned. 

2.  Where  the  justice  is  disqualified,  for  a  reason  specified  in 
section  fifteen  of  the  judiciary  law. 

3.  Where  the  action  is  discontinued,  upon  the  ground  that  the 
defendant  is  an  infant,  for  whom  a  guardian  ad  litem  has  not 
been  Appointed. 

4.  In  an  action  to  recover  one  or  more  chattels,  whore  the 
plaintiff  recovers  a  chattel,  or  part  of  a  chattel,  or  the  value 
thereof,  and  the  defendant  also  recovers  a  chattel,  or  part^  of  a 
chattel,  which  has  been  replevied  and  delivered  to  the  plaintiff, 
or  the  value  thereof.  The  plaintiff  is  entitled  to  costs,  where 
both  parties  recover,  as  sporified  in  this  subdivision,  unless  the 
chattel,  for  which  the  defendant  recovers,  has  been  replevied  and 
deKvered  to  the  plaintiff. 

AmM  by  L.  1009.  ch.  65,  jl  3.  See  note  84  of  noten  of  Boarfl  of  Stat- 
utory Conaolidntlon  at  end  of  code. 

I  3076.   rAm'd,  1895.1     Amoimt  of  Gout*  limited. 

The  sum  to~be  awarded,  as  costs,  to  the  prevailing  party,  ex- 
cept where  it  is  otherwi.so  specially  proscribed  by  law,  is  limited 
as  follows: 

1.  It  cannot  exceed  fifteen  dollars,  besides  the  fees  of  witnesses, 
where,  upon  the  trial  of  an  issue  of  fact  or  of  law,  either  party 
recovers  damages  to  the  amount  of  fifty  dollars  or  more,  or  one 
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damages,  if  any,  amounts  to  fifty  dollars  or  more;  or,  where,  if 
the  defend-ant  recovers  judgment,  the  sum  for  which  the  plaintiff 
demanded  judgment,  was  fifty  dollars  or  more,  or  the  value  of 
all  the  chattels,  to  recover  which  the  action  was  brought,  was 
stated  in  the  complaint  at  fifty  dollars  or  more. 

2.  In  every  other  case,  it  cannot  exceed  ten  dollars,  besides  the 
fees  of  witnesses,  attending  from  another  county. 

But  the  prevailing  party  is  entitled,  in  addition  to  the  sum 
specified  in  this  section,  to  the  fees  and  expenses  allowed  by  law 
for  a  commission  issued  to  examine  a  witness  not  residing  in  the 
county  or  in  an  adjoining  county;  and  for  each  adjournment  ex- 
ceeding one,  which  was  granted  upon  the  application  of  the  party 
against  whom  the  judgment  is  rendered. 

Substituted  for  L.  1866.  ch.  682,  {  2  (6  Edm.  804);  L.  1841,  ch.  138,  {  3 
(4  Edm.  &46);  L.  1896,  ch.  697. 

I  8077.  Costs  vpon  demvrrer. 

Where  judgment  is  rendered  upon  the  trial  of  a  demurrer,  the 
costs  of  the  trial  must  be  included  therein;  otherwise  costs  are 
not  allowed  upon  the  trial  of  a  demurrer. 

See  Ck>.  Proc..  {  64,  subd.  11. 

I  3078.  Taxation  of  costs. 

Where  a  justice  renders  a  judgment,  he  must  specify,  in  his 
docket-book,  the  items  of  costs,  which  were  allowed  by  him. 
Before  any  item  of  costs  is  thus  allowed,  other  than  a  fee  to  the 
justice,  or  to  a  juror  or  witness  who  attended,  or  to  a  constable 
who  has  certified  the  amount  of  his  fee,  upon  a  paper  filed  with 
the  justice,  the  party  must  show,  by  his  oath,  or  that  of  his 
attorney,  to  the  satisfaction  of  the  justice,  that  the  item  was 
actually  and  legally  paid  or  incurred. 

I  8079.  Increased  costs. 

Increased  costs  must  be  awarcted  in  favor  of  the  defendant,  in 
an  action  in  a  justice's  court,  in  a  case,  and  increased  at  the  rate, 
specified  in  section  3258  of  this  act. 

1  8080.  Costs  on  Jndsnaent  for  one  or  more  defendants. 

In  an  action  against  two  or  more  defendants,  not  united  in  in- 
terest, who  make  separate  defences  by  separate  answers,  if  the 
plaintiff  fails  to  recover  judgment  against  all,  the  justice  must 
award  costs  to  those  who  have  judgment  in  their  favor. 

2  R.  S.  616,  i  18  (2  Edm.  639). 

t  8081.  Costs  nrronirfnlly  collected  mar  be  recovered 
ba4!lc. 

Where  a  justice  includes  in  a  judgment  a  greater  amount  of 
costs  than  is  allowed  by  law,  or  an  improper  item  of  costs  or  fees, 
and  the  same  is  collected;  the  person  from  whom  it  was  collected 
may,  notwithstanding  the  judgment,  recover  from  the  justice  who 
has  received  it,  the  amount  thereof,  with  interest. 

S  a.  8.  266,  S  230  (2  Edm.  274). 
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TITLE  X. 

Action  on  8x>ecial  proceeding:,  relating  to  an  animal  straying 
upon  tne  highway. 

See,  3062.  Action  against  poi-son  Buffering  onimalB  to  straj. 
8083.  Penalties  to  be  recovered. 

3054.  Ceilaiu   oOiccrs    to   seize   anlmuls   straying. 

3055.  A\aen  privaic   pct-bon   may  seize  such  animals. 

3086.  OlUccr  or   person  seizing  to  present  petlUon. 

3087.  Precept  tbcreupon. 
S0S8.  Id.;    how    served. 

3080.  I'root  of  service  of  precept. 

3000.  Answer;  trial. 

3001.  Decision  in  favor  of  petitioner;  warrant  to  sell;  ezecntioB  thereof. 

3002.  Application  of  proceeds  of  sale. 

3003.  Di8iK>8ition    of   surplus. 

3004.  Id.:   when   no  claim  made  within  a  year. 

3005.  Order  uiwn  claim  for  surplus;   appeal   therefrom. 

3006.  Proceedings  niion  decision  in  fayor  of  person  answering. 

3007.  Demand  of  possession  before  trial.    Proceedings   thereupon. 

3008.  Id.;   when  uuimai  wilfully  set  at  large  by  tbhxl  person. 
SOOO.  Action   by  owner   in   such   a    case. 

3100.  Actiou  by  iK'lilioner  and  by  oUiccr. 

3101.  Demand   of   possesdon   afler  final   order   and   before  sale. 

8102.  Order  uimn    dofnnud  of  possession;   appeal   there/'-om. 

8103.  Id.;    stay  of  proceedings. 

3104,  Appeal  from  final  order. 

3105.  Id.;    by  cbiimnnt;   stay  of  proceedings  and  delivery  of  possession. 
3100.  Pruceediugs   upon   afllrm.ince. 

3107.  Limitntion    of    action    for    seising    animals. 
8108.  Certain  actions  cannot  be  maintained. 

3100.  T^'here  several  animals  are  trenpassing,   damages  are  entire.    Pro- 
ceedings in  such  cases. 
8110.  Proceedings  In  other  cases,  whore  there  are  different  owners. 
3111.  Surplus,  where  there  aro  different  owners. 
8112.  When  one  actiou,   etc.,   supersedes   any  other. 

3113.  Rights  of  ofllcer  when  private  person  fails  to  prosecute. 

3114.  Person  having  a  special  proi^erty  deemed  owner. 
3110.  Agent    may   act   for    his   principal. 

I  3082.  Action  nfrnlnnt  pernon  svilferlnflr  animalfl  to  utrtLT* 

Any  person,  who  suffers  or  permits  one  or  more  cattle,  horses, 
colts,  asses,  mules,  swine,  sheep,  or  goats,  to  run  at  Inrge,  or  to 
be  herded  or  pastured,  in  a  public  street,  highway,  park  or  place, 
elsewhere  than  in  a  city,  incurs  thereby  the  penalty  or-  penalties 
sjKicified  in  the  next  section;  and  any  resident  of  the  town,  or 
tl.c  officer  to  whom  a  fine  or  penalty  is  lo  he  paid  for  the  benefit 
of  the  poor,  as  prescribed  in  section  2875  of  this  act,  or  tho 
overseer  or  superintendent  of  the  poor  of  the  town  or  district, 
in  which  one  or  more  of  those  animals  are  found  so  running  at 
large,  herded,  or  postured,  may  maintain  an  action  against  him, 
in  a  justice's  court,  held  in  that  town  or  district,  to  recover  the 

Eenalty  or  penalties  so  incurred.  Where  the  action  is  brought 
y  a  private  person,  the  justice  must  pay  the  proceeds  of  on 
execution,  issued  upon  a  judgment  therein  in  favor  of  the  plaintiff, 
after  deducting  the  costs,  to  the  officer,  who  might  have  brought 
the  action,  as  prescribed  In  this  section,  to  be  applied  by  him  to 
the  support  of  the  poor  within  his  town  or  district. 

L.  1882,  cb.  4S9,  f  1  (3  Edm.  547);  L.  1872.  eh.  776,  {  1  (9  Bdm.  476);  L. 
1867.  ch.  814  (7  Edm.  185). 

I  808S.  Pemaltles  to  be  recovered. 

If  the  plaintiff  recovers  judgment.  In  an  action  brought  as 
pr«fcribed  in  th«  last  section,  the  justice  must  award  to  iiim  tbe 
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following  sams,  by  waj  of  penalties,  besides  the  costs  of  Ike 
action: 

1.  For  each  horse,  colt,  ass,  mule,  swine,  bull,  ox,  cow,  or  cal^ 
fire  dollars. 

2.  For  each  sheep  or  goat,  one  dollar. 

The  entire  amount  of  the  penalties  may  be  recoTered,  in  one 
action,  although  it  exceeds  the  sum,  for  which  a  justice  can 
render  a  judgment  in  an  ordinary  action. 

# 

I  8084.  Certain  officers  to  seise  animals  straylnir. 

Where  one  or  more  cattle,  horses,  colts,  asses,  mules,  swine, 
sheep,  or  goats  are  found  running  at  large,  or  being  herded  or 
pastured,  in  a  public  street,  highway,  park,  or  place,  elsewhere 
than  in  a  city,  the  overseer  of  highways  of  the  road  district,  or, 
if  they  are  so  found  within  an  incorporated  village,  the  street 
commissioner  thereof,  having  personal  knowledge  or  being  noti- 
fied of  the  fact,  must  immediately  seize  the  animal  or  animals, 
and  keep  it  or  them  in  his  possession^  until  disposed  of  as  pre- 
scribed m  the  following  sections  of  this  title. 

See  note  to  §  3082,  ante. 

9  3066.  IVlien  private  person  may  seise  siieli  animals. 

Any  person  may  seize  one  or  more  animals  specified  in  the  last 
section,  then  running  at  large,  or  being  herded  or  pastured,  in 
a  public  street,  highway,  park,  or  place,  elsewhere  than  in  a  city, 
bordering  upon  real  property  owned  or  occupied  by  him;  or  then 
trespassing  upon  real  property  so  owned  or  occupied,  having 
entered  thereupon  from  such  a  public  street,  highway,  park,  or 
place.  The  person  making  the  seizure,  must  keep  the  animal 
or  animals  seized,  in  his  possession,  until  disposed  of  as  pre- 
scribed in  the  following  sections  of  this  title. 

See  L.  1862,  ch.  469.  f  2.  and  L.  1867.  ch.  814.  f  2  (7  Bdm.  IBS). 

I  8086.  Officer  or  person  seisinir  to  present  petition. 

An  ofilcer  or  other  person,  who  seizes  an  animal  or  animals* 
as  prescribed  in  either  of  the  last  two  sections,  must  immediatdy 
file,  with  a  justice  of  the  peace  of  the  town  in  which  the  seizure 
was  made,  a  written  petition,  verified  by  his  oath;  setting  forth 
the  facts  which  bring  the  case  within  either  of  those  sections; 
briefly  describing  the  animal  or  animals  seized;  stating  either  the 
name  of  the  owner,  or  that  his  name  is  not  known  to  the  peti- 
tioner, and  cannot  be  ascertained  by  him  with  reasonable  dili- 
gence; and  praying  for  a  final  order,  directing  the  sale  of  the 
animal  or  animals  seized,  and  the  application  of  the  proceeds 
thereof,  as  prescribed  in  this  title.  Where  the  petition  alleges* 
that  any  animal  or  animals  seized,  were  then  trespassing  upon 
real  property  owned  or  occupied  by  the  petitioner,  ft  must  state 
the  amount  of  the  damages,  if  any,  which  the  petitioner  has 
sustained  thereby.  In  that  case,  the  decision  of  the  justice,  or, 
where  the  issues  are  tried  by  a  jury,  the  verdict  must  fix  the 
amount  of  the  damages. 

See  Id.,  f  3,  and  L.  1867,  ch.  814.  {  2  (7  Bdm.  186). 

I  8087.  Precept  tberenpoS. 

Upon  the  presentation  of  the  petition,  the  justice  mnst  issue 
a  precept  under  Ins  hand;  directed  to  the  owner,  if  his  name  Is 
stated  in  the  petition,  or,  if  it  is  not  so  stated,  directed  generalij 
to  all  persons  having  an  imeresf  in  the  animal  or  animalt  aeted; 
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brieflj  redting  the  substance  of  the  petition;  describing  tW 
animal  or  animals  seized,  and  requiring  the  person  or  persons, 
to  whom  the  precept  is  directed,  to  show  cause  before  the  justice, 
at  a  time  anJ  place  specified  therein,  not  less  than  ten  nor  more 
than  twenty  days,  after  the  issuing  of  the  precept,  why  the 
prayer  of  the  petition  should  not  be  granted. 

8088.  Id.  I  how  serr^ed. 

The  precept  must  be  served  upon  the  person,  to  whom  it  is 
directed  by  his  name,  within  the  same  time,  and  in  like  manner 
as  a  summons  is  required  to  be  served,  as  prescribed  in  section 
2910  of  this  act.  Where  it  is  directed  generally  to  all  persons, 
haying  an  interest  in  the  animal  or  animals  seized,  it  may  be 
served  by  a  constable  of  the  town,  or  by  an  elector  thereof, 
specially  authorized  so  to  do  by  a  written  indorsement  upon  the 
'  precept,  under  the  hand  of  the  justice,  by  posting  a  copy  thereof 
in  at  least  six  public  and  conspicuous  places  in  the  town  where 
the  seizure  was  made;  one  of  which  places  must  be  the  nearest 
district  school  house,  or,  if  the  seizure  was  made  within  an 
incorporated  village,  having  schools  in  charge  of  a  board  of 
education,  a  building  in  which  such  a  school  is  kept.  Each  copy 
must  be  so  posted,  within  two  days  after  the  precept  is  issued. 
Where  the  precept  is  directed  to  a  person  by  his  name,  and! 
proof  is  made  by  affidavit,  to  the  satisfaction  of  the  justice, 
that  it  cannot,  with  reasonable  diligence,  be  personally  served 
upon  that  person,  within  the  county,  at  least  six  days  before 
the  return  day  tnereof,  the  justice  may,  by  a  written  order, 
direct  that  service  thereof  be  made,  by  posting  copies  thereof, 
at  least  five  days  before  the  return  day,  as  prescribed  in  this  sec- 
tion; in  which  case,  service  thereof  may  be  made  accordingly. 

I  8088.  Proof  of  servlee  of  preeept. 

At  the  place  where  the  precept  is  returnable,  and  at  the  expira- 
tion of  the  time  specified  in  section  2893  of  this  act,  the  petitioner 
must,  unless  the  precept  is  directed  to  a  person  by  his  name,  and 
he  appears,  furnish  proof  of  the  service  of  the  precept,  as  pre- 
scribed in  the  last  section.  If  it  was  served  by  a  constable,  either 
personally  or  by  posting,  his  written  return  upon  the  precept  Is 
suflicient  proof  of  the  facts  relating  to  the  service,  as  stated 
therein.  If  it  was  served  by  a  private  person,  proof  of  service 
must  be  made  by  affidavit. 

i  8090.  ABJiweri  tiiaJU 

The  owner,  or  a  person  having  an  interest  in  any  animal  seized, 
may  appear  upon  the  return  of  the  precept,  and  thereby  make  him- 
self a  party  to  the  special  proceeding.  The  person  so  appearing 
may,  upon  the  return  of  the  precept,  file  a  written  answer,  sub- 
scribed by  him  or  his  attorney,  and  verified  by  the  oath  of  the 
person  subscribing  it,  denying,  absolutely  or  upon  information  ana 
belief,  one  or  more  materisl  allegations  contained  in  the  petition. 
His  answer  must  also  set  f<Hth  his  interest  in  the  animal  or  ani-^ 
mals  seized.  The  subsequent  proceedings  must  be  the  same  as  in' 
an  action  in  a  justice's  court,  wherein  an  issue  of  fact  has  been 
joined,  except  as  otherwise  specially  prescribed  in  this  title. 

I  aOOl.  Deeistoii  1a  fttvor  of  petitioner  i  warrant  to  solli 
«xeoiitflon  thereof. 

If  no  person  appears  and  answers,  or  if  the  decision  of  the  jus- 
tice, or  the  verdict  of  the  jury,  x'here  the  issues  were  tried  by  a 

*«iA  .        . 
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jury,  is  in  fayor  of  the  petitioner,  the  justice  must  make  a  final 
order,  directing  the  sale  of  the  animal  or  animals  seized,  and  the 
application  of  the  proceeds  thereof,  as  prescribed  in  this  title. 
Thereupon  the  justice  must  issue  a  warrant,  under  his  hand, 
directed  generally  to  any  constable  of  the  county,  commanding 
him  to  sell  the  animal  or  animals  seized,  at  public  auction,  for  the 
best  price  which  he  can  obtain  therefor;  and  to  make  return 
thereof  to  the  justice,  at  a  time  and  place  therein  specified,  not 
less  than  ten  nor  more  than  twenty  days  thereafter.  The  sale 
must  be  made  upon  the  like  notice,  and  in  like  manner,  as  a  sale 
of  property,  by  virtue  of  an  execution  issued  by  a  justice  of  the 
peace;  and  the  constable  must  make  return,  as  required  by  the 
warrant,  and  must  pay  the  proceeds  of  the  sale  to  the  justice,  de- 
ducting therefrom  his  fees,  at  the  rate  allowed  by  law  for  the 
collection  of  such  an  execution. 

I  8092.  Application  of  proceeds  of  sale. 

The  justice  must  apply  the  proceeds  of  the  sale  at  follows: 

1.  He  must  pay  the  costs  of  the  petitioner,  as  taxed  by  the  jii»- 
tice,  at  the  same  rates  as  the  costs  of  an  action  brought  before 
him,  including  the  justice's  fees  in  such  an  action;  and  also  the 
fees  for  the  service  of  the  precept,  either  personally  or  by  posting, 
at  the  rate  allowed  by  law  for  personal  service  of  a  summons  by 
a  constable. 

2.  Out  of  the  remainder  of  the  proceeds,  he  may  retain  to  his 
own  use,  a  fee  of  one  dollar,  for  each  animal  sold. 

3.  Out  of  the  remainder  of  the  proceeds,  he  must  pay  to  the 
officer,  or  other  person  making  the  seizure,  the  following  fees, 
for  the  seizure  of  each  animal  seized  and  sold,  to  wit:  one  dollar 
for  each  horse,  colt,  ass,  or  mule;  fifty  cents  for  each  bull,  ox, 
cow,  or  calf;  and  twenty-five  cents  for  each  goat,  sheep,  or  swine; 
together  with  a  reasonable  compensation,  fixed  by  him,  for  the 
care  and  keeping  of  each  animal,  from  the  time  of  the  seizure 
to  the  time  of  the  sale;  and,  also,  where  any  animal  sold  was 
seized,  while  trespassing  upon  real  property  owned  or  occupied 
by  the  petitioner,  the  damages  sustained  by  the  petitioner  in  con- 
sequence thereof,  as  ascertained  by  the  decision  of  the  justice, 
or  the  verdict  of  the  jury  upon  which  the  final  order  was  made. 

4.  Out  of  the  remainder  of  the  proceeds,  he  must  pay  to  the 
officer,  to  whom  a  fine  or  penalty  is  to  be  ^aid  for  the  benefit 
of  the  poor,  as  prescribed  in  section  2875  of  this  act,  the  following 
penalties,  to  wit:  five  dollars  for  each  horse,  colt,  ass,  mule,  bull, 
ox,  cow,  calf,  or  swine,  seized  and  sold;  and  one  dollar  for  each 
sheep  or  goat,  seized  and  sold;  which  penalties  must  be  received 
by  the  officer,  for  the  benefit  of  the  poor  of  his  town  or  district 

5.  If  any  surplus  remains,  he  must  pay  the  same  to  the  person 
or  persons  entitled  thereto,  as  prescribed  in  the  following  sections 
of  this  title. 

I  8008.  Disposition  of  svrplvii. 

Any  person  may,  within  ten  days  after  the  return  of  the  war- 
rant, file,  wfth  the  justice,  a  written  claim  to  the  surplus  of  the 
proceeds  of  the  sale,  or  to  any  part  thereof.  On  the  eleventh 
day.  after  the  return,  or,  if  it  is  a  Sunday  or  a  public  holiday, 
on  the  first  day  thereafter,  which  is  neither  Sunday  nor  a  public 
holiday,  the  justice  must  proceed  to  inquire  into  the  daima  so 
filed;  and,  for  the  purpose  of  determining  them,  he  must  hear 
the  allegations  and  proofs  of  each  claimant;  and  he  may  issue 
subpoenas,  as  upon  the  trial  of  an  action.    He  mMj,  upon  the 
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aoplication  of  any  claimant,  and  for  good  cause  shown,  adjunm 
the  hearing,  from  time  to  lime,  but  not  more  than  thirty  days  iu 
all.  After  hearing  the  allegations  and  proofs  of  all  the  claimants, 
he  must  decide  the  claims,  and  enter  an  order  accordingly.  I'. 
DO  claim  is  filed;  or  if  the  right  to  the  surplus  money,  or  any 
part  thereof,  is  not  established,  to  the  satisfaction  of  the  justice, 
as  pTescribed  in  this  section;  any  person,  whose  claim  was  not 
determined  upon  the  hearing,  may  file  a  claim  thereto,  at  any 
time  before  the  expiration  of  a  year  from  the  return  of  the 
warrant;  and,  thereupon,  the  justice  must  proceed,  as  prescribed 
in  this  section  with  respect  to  a  claim  filed  within  the  ten  days. 

I  3094.  Id.  I  "vrhen  no  elalm  made  ^vrltlilii  a  T«ar. 

If,  at  the  expiration  of  one  year  after  the  return  of  the  war- 
rant, any  portion  of  the  surplus  remains,  a  claim  to  which  has 
not  been  established  to  the  satisfaction  of  the  justice,  pursuant  to 
the  proTisions  of  the  last  section,  the  justice  must  pay  it,  for  the 
benefit  of  the  poor,  to  the  officer  to  whom  a  fine  or  penalty  ia 
to  be  paid  for  the  benefit  of  the  poor,  as  prescribed  in  section 
2875  of  this  act;  and,  thereupon,  all  persons  are  forever  barred 
from  any  claim  thereto.  But  if  a  claim,  filed  as  prescribed  in 
the  last  section,  remains  undetermined  at  the  expiration  of  the 
year,  the  justice  must  determine  it  within  ten  days  thereafter; 
and,  for  that  purpose,  he  must  retain  the  surplus  in  his  hands 
until  the  determination. 

I  30&6.  Order  upon  claim  for  •nrplnsi  appeal  therefrom. 

An  appeal  from  an  order  determining  a  claim,  as  prescribed  in 
the  last  two  sections,  may  be  taken  to  the  county  court,  by  a 
claimant,  within  ten  days  after  the  making  of  the  order,  as  from 
a  judgment  of  a  justice  in  an  action  to  recover  a  sum  equal  to 
the  claim;  and  the  proceedings  thereupon  are  the  same,  except 
that  an  undertaking  is  not  necessary  for  any  purpose.  Upon 
such  an  appeal,  each  other  claimant,  whose  interest  is  affected 
by  the  order  appealed  from,  must  be  made  a  respondent.  If 
there  is  no  such  claimant,  the  officer  entitled  to  the  surplus  must 
be  made  resi)ondent;  but  costs  cannot  be  awarded  against  him, 
unless  he  appears  upon  the  appeal;  in  which  case,  the  costs  are  in 
the  discretion  of  the  apoellate  court.  Where  an  appeal,  taken 
as  prescribed  in  this  section,  is  jwrfected,  the  county  judge  may, 
in  his  discretion,  make  an  order  extending  the  time,  within  which 
payment  of  the  surplus  must  be  made,  as  prescribed  in  the  last 
section,  and  staying  payment  accordingly.  Unless  such  an  order 
is  made,  and  a  copy  thereof  is  served  upon  the  justice,  payment 
must  be  made  as  prescribed  in  the  last  section,  notwithstanding, 
the  appeal;  and  upon  proof  of  the  payment,  the  appeal  must  be 
dismissed.  Where  an  appeal  is  taken  to  the  suprenie  court,  from 
the  determination  of  the  county  court,  the  county  judge,  or  a 
justice  of  the  supreme  court  may  make  a  like  order,  and  with 
like  effect. 

I  8O06.  ProeeedinflTS  npon  decision  In  favor  of  person 
answering. 

If  the  decision  of  the  justice,  or  the  verdict  of  the  jury,  where 
the  issues  are  tried  by  a  jury,  is  in  favor  of  the  person  answer- 
ing, it  must  fix  the  value  of  each  animal  seized.  If  the  justice 
or  the  jury  find  that  the  seizure  was  malicious,  and  without 
probable  cause,  the  decision  or  verdict  must  assess  the  damages 
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lenstained  by  the  person  answering,  by  means  of  me  seizure  and 
dcaeution.  Tlie  justice  must  thereupon  make  a  final  oriier» 
awarding  to  tbe  person  so  answering,  the  return  of  the  animal 
or  animals  so  seized,  or  the  yalue  thereof  if  a  return  cannot  be 
had;  together  with  his  costs,  at  the  rates  allowed  by  law  in  an 
action  brought  before  him  to  recover  a  chattel;  and,  also,  twice 
the  sum  assessed  as  his  damages,  if  any.  Thereupon  a  warrant 
must  be  issued  by  the  justice  to  a  constable,  to  the  same  effect, 
as  an  execution  issued,  in  an  action  to  recover  a  chattel,  upon  a 
Judgment  in  favor  of  the  defendant,  where  the  chattel  has  not 
been  delivered  to  him;  and  each  provision  of  this  chapter,  relat- 
ing to  a  judgment  and  an  execution  in  such  a  case,  applies  to  a 
final  order  made,  and  a  warrant  issued  thereupon,  as  prescribed 
in  this  section. 

See  L.  18G7.  ch.  814.  f  7  (7  Edm.  180). 

'^  8o07.  Dcutand  of  poM»ei»Mioii  before  trial.  Prooeedftvsr* 
thereupon. 

At  any  time  after  the  precept  is  issued,  and  before  the  com- 
mencement of  the  trial,  the  owner  of  any  animal  seized  may  file 
with  the  justice  a  written  demand  of  the  possession  thereof. 
Thereupon  he  is  entitled  to  the  possession,  upon  complying  with 
the  following  terms: 

1.  lie  must  pay  to  the  justice,  for  the  use  of  the  petitioner, 
the  costs  of  the  proceedings,  to  the  time  of  filing  the  demand, 
as  prescribed  in  subdivision  first  of  section  3092  of  this  act,  and, 
also,  Jthe  sums  payable  on  account  of  each  animal,  whereof  pos- 
session is  so  demanded,  as  prescribed  in  subdivision  third  of  the 
same  section;  which  sums  must  be  fixed  by  the  justice,  after 
hearing  the  allegations  and  proofs  of  the  parties. 

2.  He  must  also  pay  to  the  justice,  a  fee  of  one  dollar  for  each 
animal,  wherecrf  possession  is  so  demanded. 

3.  If  the  petitioner  is  an  officer,  to  whom  a  fine  or  penalty  is 
to  be  paid  for  the  benefit  of  the  poor,  as  prescribed  m  section 
2875  of  this  act,  the  claimant  must  also  pay  to  the  justice,  for 
the  petitioner's  use,  the  sum  specified  therein  on  account  of  each 
animal,  whereof  possession  is  so  demanded. 

4.  The  claimant  must  also  prove,  to  the  satisfaction  of  the  jus- 
tice, by  affidavit  or  other  competent  evidence,  that  he  is  the 
owner  of  each  animal,  whereof  possession  is  so  demanded.  Bach 
person  who  has  appeared  must  have  notice  of,  and  may  oppose* 
the  claim. 

Id.,  f  4. 

.  I  80»8.  Id.  I  wlien  amlinal  wUfvlly  «et  at  larire  br  tklrA 
person. 

But  where,  in  a  case  specified  in  the  last  section,  the  person 
filing  a  demand,  presents  therewith  to  the  justice  sufficient  proof, 
by  affidavit  or  otherwise,  that  the  running  at  large,  herding^, 
pasturing,  or  trespassing,  by  reason  whereof  the  animal  or 
animals,  pf  which  he  demands  possession,  were  seized,  was  caused 
by  the  wilful  act,  intended  to  effect  that  object,  of  a  person* 
other  thnn  the  owner;  and  also  makes  the  proof  specified  m  suh- 
division  fourth  of  that  section;  he  is  entitled  to  possession,  pur- 
suant to  his  demand,  upon  pn^ing  to  the  petitioner,  or  to  the 
justice  for  his  use,  n  reasonable  sum,  to  be  fixed  by  the  justice, 
after  hearing  the  allegations  nnd  proofs  of  the  parties,  as  cona- 
pensation  for  the  care  and  keening  of  the  animal  or    snlmala, 
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vrhereof  poBsession   n   so  demandedi   and   without   P^yinf   9MZ 
other  BuixXf  specified  in  the  last  section. 
8m  L.  I860.  Cb.  424  (7  Bdm.  448V  Part  of  S  &• 

i  SOOO.  Action  br  oifmer  in  •ncli  a  ease. 

The  owner  of  an  animal,  seized  in  consequence  of  a  wilfal  act 
specified  in  the  last  section,  may  recover,  in  an  action  against 
the  person  who  committed  it,  all  damages  sustained  by  him,  in 
conseqaence  thereof,  including  the  sum  paid  in  order  to  recover 
possession  of  the  animal,  as  proscribed  m  the  Inst  section;  and. 
m  addition  thereto,  th«  sum  of  twenty  dollars  for  each  auimal 
seized. 

Id.,   remainder  of  |  B. 

I  8100.  Action  by  petitioner  and  by  oAoer. 

Where  the  possession  of  an  animal  has  been  delivered,  as  pre- 
scribed in  the  last  section  but  one,  an  action  may  also  be  main- 
tained, by  the  petitioner  in  the  special  proceeding  before  the 
justice,  against  the  person  who  committed  the  wilful  act,  te 
recover,  in  addition  to  all  other  damages  sustained  by  the  plain* 
tiff  in  consequence  of  the  wilful  act,  all  sums,  to  which  the 
plaintiff  would  have  been  entitled  out  of  the  proceeds  of  the 
sale;  as  prescribed  in  section  3092  of  this  act,  other  than  the 
compensation  |)aid  for  the  care  and  keeping  of  the  animal.  In 
the  like  case,  if  the  petitioner  is  a  private  person,  the  officer,  to 
whom  a  fine  or  peaalty  is  to  be  paid  for  the  benefit  of  the  poor, 
as  i^rescribed  in  section  2875  of  tnis  act,  may  maintain  an  action 
against  the  person,  who  committed  the  wilful  act,  to  recover  the 
penalties  to  which  the  plaintiff  would  have  been  entitled,  out  of 
the  proceeds  of  the  sale,  as  prescribed  in  that  subdivision. 
Neither  of  the  actions  specified  in  this  or  the  last  section  is 
affected  by  the  pendency  of,  or  the  recovery  of  Judgment  in, 
either  of  the  others. 

S  8101.  Dentand  •!  poaeendon  after  linal  order  and  be- 
fore sale« 

A  person,  entitled  to  demand  the  possession  of  an  animal,  as 
prescribed  in  section  3097  of  this  act,  who  did  not  appear  upon 
the  return  of  the  precept,  or  upon  the  trial,  may  file,  with  the 
justice,  a  written  demand  of  the  possession,  at  any  time  after  the 
final  .order,  and  not  less  than  three  days  before  the  time  ap- 
pointed for  the  sale;  and,  thereupon,  he  is  entitled  to  the  posses- 
sion, upon  complying  with  the  following  terms: 

1.  He  mast  furnish,  by  affidavit  or  other  competent  evidence, 
a  sufficient  excuse,  to  the  satisfaction  of  the  justice,  for  his 
failure  to  appear. 

2.  He  must,  in  all  respects,  comply  with  the  provisions  of 
section  3097  of  this  act;  except  that  it  is  necessary  for  him  to 
pay  only  one-half  of  the  justice's  fee,  as  prescribed  in  subdivi- 
sion second  of  that  section;  and  one-half  of  the  fees  payable  to 
the  petitioner,  for  the  seizure  of  each  animal,  as  prescribed  in 
subdivision  third  of  section  3092  of  this  act. 

Bee  li.  1867,  cb.  814,  f>art  of  $  4. 

I  ftlOS.  Order  vpon  demand  of  po««ession|  appeal  tbere« 
from. 

Where  a  demand  for  the  return  of  the  possession  of  an  animal 
is  filed,  as  prescribed  in  either  of  the  last  five  sections,  the  justics 
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must,  at  the  request  of  either  party  thereto,  make,  ana  enter  Sn 
his  minutes,  au  order  determining  the  same.  An  appeal  from 
such  an  order  may  be  taken  to  the  county  court,  by  the  peisoa 
making  the  demand,  or  by  either  party  to  the  special  proceeding 
at  any  time  before  the  linal  order  in  the  special  proceeding  ia 
made;  and  each  person  or  party  so  entitled  to  appeal,  mutt  be 
made  a  respondent  upon  au  appeal  taken  by  one  of  the  otherit. 
The  appeal  mubl  be  taken  in  like  manner,  as  an  appeal  from  a 
judgment  of  the  justice  in  an  action  to  recoyer  a  chattel;  and 
the  proceedings  thereupon  are  the  same,  except  as  otherwise  pr«- 
iicribed  in  the  next  section. 

I  8108.  Id.;  stay  of  proceedinsTS* 

An  ap£>eal  from  an  order,  specified  in  the  last  section,  is  not 
effectual  for  any  purpose,  unless  the  appellant  procures  from  the 
county  judge,  an  order  directing  a  stay  of  the  proceedings  upon 
the  petition,  and  a  stay  of  the  execution  of  the  order  appealed 
from,  and  files  it  with  the  justice,  within  the  time  allowed  for  the 
appeal.  The  order  may  be  granted  or  refused,  in  the  discretion 
of  the  county  judge,  or  granted  upon  such  terms,  as  to  security 
or  otherwise,  as  he  thinks  proper;  and  it  may  be  yacated  or 
modified,  either  absolutely,  or  unless  further  security  is  giyen»  in 
his  discretion. 

I  8104.  Appeal  from  flnal  order. 

Within  ten  days  after  a  final  order  upon  a  petition  Is  made,  as 
prescribed  in  this  title,  an  appeal  therefrom  may  be  taken  by  the 
petitioner,  or  by  the  person  answering,  in  like  manner  as  an  ap- 
peal from  a  judgment  of  the  justice  in  an  action  to  recoyer  a 
sum  of  money,  equal  to  the  yaiue  of  the  animal  or  animals,  and 
the  proceedings  thereupon  are  the  same,  except  as  otherwise  pre- 
scribed in  the  next  section. 
See  L.  1867,  ch.  814.  part  of  |  6. 

I  8106.  Id.  I  br  claimant  I  atar  of  proceodlsca  and  do- 
livery  of  poaaeaston. 

An  appeal  from  a  final  order,  taken  as  prescribed  in  the  last 
section,  by  the  person  answering,  is  not  c^ectual  for  any  pur- 
pose, unless  the  appellant  files,  with  the  notice  of  appeal,  an 
order  of  the  county  judge,  or,  if  he  is  absent  from  the  county, 
of  a  justice  of  the  supreme  court,  reciting  that  the  appeal  has 
been  perfected,  and  that  security  has  been  giyen  thereupon,  as 
prescribed  in  this  section,  and  directing  a  stay  of  proceedmgs 
upon  the  final  order  appealed  from,  and  that  the  possession  of 
the  animal  or  animals  seized  be  deliyered  to  the  appellant.  The 
order  can  be  made  only  where  an  undertaking  is  giyen  by  the 
appellant,  as  required  for  the  purpose  of  perfecting  an  appeal 
from  a  judgment,  and  staying  the  execution  thereof;  and  also 
an  undertaking,  in  the  same  or  another  instrument,  to  the  effect 
that,  if  the  final  order  appealed  from  is  affirmed,  or  if  the  ap- 
peal is  dismissed,  the  appellant  will  pay  all  sums  which  the  jus- 
tice awards  against  him,  upon  the  hearing  after  the  determination 
of  the  appeal,  as  prescribed  in  the  next  section,  not  exceeding  a 
sum  specified  therein;  which  must  be,  at  least,  twice  the  amount 
of  all  the  sums,  which  might  l)e  deducted  from  the  proceeds  of 
the  sale,  as  prescribed  in  section  3092  of  this  act.  The  sum 
must  be  fixed,  and  the  undertaking  must  be  approyed,  by  the 
judge  who  grants   the  order.    Upon  filing  the  order  with  the 
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justice,  the  appellant  is  forthwith  entitled  to  the  possession  of  the 
animal  or  animals  seized. 

I  8100.  Proceedliftira  vpon  attrnuuftoe. 

If  the  final  order  appealed  from  is  affirmed,  upon  an  appeal 
taken  by  the  person  answering,  the  county  cou^t  mast  appoint  a 
time  and  place,  at  which  the  justice  must  fix  the  sums  payable 
by  the  appellant,  pursuant  to  his  undertaking.  The  justice  may 
adjourn  the  hearirg  to  another  place,  and  to  another  time,  not 
exceeding  three  diiys  after  the  time  so  appol|ited.  The  justice 
must  fix  the  sums  so  payable*  as  if  a  warrant  for  the  sale  of 
the  animals  seized  had  been  returned,  and  the  proceeds  thereof 
paid  to  him  by  the  constable,  as  prescribed  in  section  3092  of 
^his  act.  The  undertaking  upon  the  appeal  inures  to  the  benefit 
of  each  officer,  to  whom  any  sum  is  payable,  as  prescribed  in  that 
section;  and  with  respect  to  any  of  those  sums,  the  respondent  is 
a  trustee  for  the  officer  entitled  thereto. 

I  8107.  lilntiiatlon  of  aotion  for  seiains  a.nimals. 

Where  an  animal  is  seised,  upon  the  ground  that  it  was  rui>- 
mng  at  large,  or  was  being  herded  or  pastured,  or  was  tres- 
passing, contrary  to  tiie  provisions  of  this  title;  and  the  officer 
or  other  person  making  the  seixure,  immediately  files  his  petition, 
and  diligently  prosecutes  the  same,  as  prescribed  in  this  title;  an 
action  to  recover  the  animal  so  seized,  or  to  recover  damages 
for  the  seizure,  or  for  any  act  subsequent  thereto,  must  be  com- 
menced within  one  year  after  the  cause  of  action  accrues. 
L.   1867,   eh.  814.    f  7. 

I  8108.  Certain  actions  cannot  be  maintained. 

A  person,  to  whom  the  precept  was  directed  by  his  name,  and 
who  was  personally  served  therewith,  or  a  person  who  has  ai>- 
peared  and  answered  in  the  special  proceeding,  or  demanded  the 
return  of  any  animal  seized,  cannot  maintain  an  action  against 
the  officer  or  other  person  seizing  an  anima],  or  a  person  acting 
by  his  command,  or  in  his  aid.  in  a  case  specific  in  the  last 
section.  But,  except  as  specified  in  this  section,  the  owner  of  an 
animal  seized  or  detained,  under  color  of  any  provision  of  thte 
title,  may  maintain  an  action  to  recover  the  animal,  or  its  value, 
or  damages,  for  the  seizure  or  detention,  or  for  any  unlawful  act 
subsequent  thereto,  if,  in  fact,  the  animal  was  not,  at  the  time 
of  the  seizure,  running  at  large,  or  being  herded  or  pastured,  or 
trespassing,  as  the  case  may  be,  as  specified  in  the  foregoing 
provisions  of  this  title. 

9  8109.  "Wbere  several  animals  are  treapaaainir»  damaares 
are  entire.    Proceedlngrs  in  snch  cases. 

For  the  purpose  of  determining  the  damages  sustained  by  the 
petitioner,  where  two  or  more  animals  are  found  simultaneously 
trespassing  upon  real  property,  owned  or  occupied  by  him,  all 
the  damage  done  by  all  the  animals  seized,  is  to  be  regarded  as 
done  by  them  jointly;  and  the  petitioner's  remedy  therefor  is 
entire,  and  must  be  enforced  n^ninst  nil  the  animals,  and  the 
proceeds  of  the  sale  thereof.  Whore  different  persons,  who  are 
known,  own  different  animals  seized,  the  precept  must  be  di- 
rected to  all  of  them  by  their  names.  If  one  or  more  of  the 
owners  are  known,  and  the  othors  are  unknown,  and  cannot  be 
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ascertained  with  reasonable  diligence,  the  precept  must  be  di- 
rected to  each  known  owner,  by  his  name,  and,  also  generally  to 
all  persons  haying  an  interest  in  those  animals,  the  owners  of 
which  are  unknown.  In  a  case  spcciOcd  in  this  section,  a  de- 
mand of  the  possession  of  an  animnl  seized  cannot  be  made,  as 
prescribed  in  section  2007  or  3101  of  this  act,  unless  it  is  made 
with  respect  to  all  the  animals  seized,  and  by  persons  entitled 
to  the  possession  of  all  of  them.  But  a  separate  demand  may  be 
made,  as  prescribed  in  section  309S  of  this  act,  by  each  owner  of 
«ne  or  more  animals  seized;  in  which  case,  if  possession  is  de- 
livered to  him,  as  prescribed  in  that  section,  the  petitioner's 
remedy  for  his  damages  is  the  same,  with  respect  to  the  animal 
or  animals,  of  which  possession  is  not  so  delivered,  and  against 
the  proceeds  of  the  sale  thereof,  as  if  those,  whereof  possession 
is  BO  delivered,  had  not  been  trespassing  upon  the  property. 

I  81  lO.  Prooeedlnvs  tn  otlier  eaaes,  irlkere  tbere  are  dif- 
ferent  o^vnera. 

Where  the  petitioner  does  not  allege,  that  the  animals  seized, 
were  trespassing  upon  real  property  owned  or  occupied  by  him, 
and  different  persons  own  different  animals  seized,  a  separate 
special  proceeding  may  be  instituted,  as  prescribed  in  this  title, 
against  each  owner,  or  against  any  two  or  more  owners,  witli 
respect  to  the  animals  owned  by  him  or  them.  Or  the  proceed- 
ings may  be  taken  against  all  the  owners  jointly;  in  which  case, 
each  person  to  whom  the  precept  is  directed  by  his  name,  and 
each  person  having  an  interest  in  an  animal  seized,  has  the  same 
right  to  demand  the  possession  of  the  animal  owned  by  him,  and 
the  same  right  to  answer  separately,  as  if  the  special  proceed- 
ing was  against  him  separately;  and  the  final  order  may  be  in 
fnvor  of  one  or  more  of  the  persons  so  answering,  with  respect 
to  the  animal  or  animals  owned  by  him  or  them,  and  for  his  or 
their  costs;  and  againot  the  remainder  of  the  persons  answering* 
or  to  whom  the  precept  was  directed,  or  for  the  sale  of  the  re- 
mainder of  the  animals,  in  like  manner,  as  if  the  former  persons 
had  not  answered,  or  had  not  been  named  in  the  precept.  But 
the  person,  first  making  a  demand  of  the  possession  of  any  animal 
seized,  must  pay  all  the  costs  to  the  time  of  the  demand;  and  a 
person,  subsequently  making  a  demand,  is  excused  from  the 
payment  of  any  costs,  except  those  which  have  accrued  since  tlie 
former  demand. 

f  3111.  Surplus  -vrbere  tbere  are  different  owners. 

Where  proceedings  are  taken  jointly  against  different  personi^ 
who  own  different  animals  seized,  as  prescribed  in  either  of  the 
last  two  sections,  the  surplus,  remaining  In  the  justice's  hands, 
must  be  distributed  between  thorn,  in  proportion  to  the  valae  of 
the  animals  owned  by  each,  to  be  determined  by  the  justice.  Any 
owner  may  claim  separately  his  proportion  of  the  surplus;  and 
pections  3003  and  3094  of  this  act  apply  to  a  claim  made,  and  to 
the  disposition  of  the  surplus  arising,  as  prescribed  in  this  section. 

8  3112.  Wben  one  action,  etc.,  snpernedes  anr  otlier. 

Where  two  or  more  persons,  or  an  officer  and  a  private  person, 
are  authorized,  by  this  title,  to  bring  an  action,  or  to  seize  an  ani- 
mal, and  take  the  proceedinrs  nroRcribod  in  this  title  for  the  dis- 
position thereof,  the  commencement  of  an  action,  or  the  seizure  of 
the  animal,  by  either  of  them,  supersedes  the  right  of  any  of  the 
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otherfi  to  hring  such  an  action,  or  to  make  snch  a  seizure,  with 
respect  to  the  animal  seised,  or  la  question  in  the  action.  But 
the  justice  may,  in  his  discretion,  allow  an  officer  or  other  person, 
who  is  interested  in  the  recovery,  or  in  the  application  of  the  pro- 
ceeds of  the  sale,  to  appear  In  the  action  or  special  proceeding,  for 
the  purpose  of  protectmg  his  interest^  and  to  take  such  part  in  the 
proceedings  therein  as  the  justice  thinks  proper. 

f  8113.  Rifflkts  of  officer  mrlien  prlT-ate  person  fatla  to 
proaeoate. 

Where  a  seisure  is  made  by  a  private  person,  as  prescribed  in 
this  title,  and  the  possession  of  an  animai  seized  is  aoandoned  by 
him,  without  filing  a  petition;  or  where  an  action,  brought  by  a 

Erivate  person,  as  prescribed  in  this  title,  is  settled  or  discontinued 
y  the  plaintiff;  the  officer,  to  whom  a  penalty  is  payable,  as  pre- 
scribed in  section  3083  of  this  act,  or  in  subdivision  fourth  of  sec- 
tion 3092  of  this  act,  may,  unless  he  has  assented  to  the  abandon- 
ment, settlement,  or  discontinuance,  maintain  an  action  against 
the  owner  of  the  animal  in  question,  to  recover  the  penaltr  so 
payable  to  him;  and,  upon  proof  of  the  facts,  which  would  have 
entitled  the  plaintiff  in  the  former  action,  or  the  petitioner  in  the 
special  proceeding,  to  recover,  he  is  entitled  to  judgment  accord- 
inglj, 

I  8114.  Person  liavinir  a  apeclal  property  deemed  owner. 

When  a  person  is,  at  the  time  of  the  seizure,  entitled  to  the  pos- 
session of  an  animal,  as  against  the  general  owner  thereof,  by 
virtue  of  a  special  property  therein,  he  is  deemed,  for  all  the  pur- 
poses  of  this  title,  the  owner  thereof. 

I  8115.  Affent  mar  act  for  bis  principal. 

The  duly  authorized  agent  of  the  owner  or  pel  son  entitled  to  the 

Cossession  of  an  animal,  as  specified  in  the  last  section,  may.  In 
is  own  name,  answer,  make  any  demand,  or  take  any  other 
proceeding,  which  the  owner  or  person  so  entitled  may  take»  aM 
prescribed  im  this  title. 
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TITLE  XI. 

Provisions  specially  relating  to  courts  of  justices  of  the 
peace  in  the  city  of  Brooklyn. 

Sec.  8116.  Repealed,  1002.    See  the  Municipal  Court  Act  of  New  York  city. 

.  8117.  Repoak'd,  1902.    See  the  Municipal  Court  Act  of  New  York  ciiy. 

3118.  Repealed,  1002.    See  the  Municipal  Court  Act  of  New  York  city. 

3110.  Repealed,   1002.    See  the  Municipal  Court  Act  of  New  York  citj. 

3120.  Repealed,   1902.    See  the  Municipal  Court  Act  of  New  York  city. 

3121.  Interpreter  for  police  court,  and  for  Arat,  second  and  third  diatrlcta. 

3122.  Id.;  for  fourth  and  fifth  districta. 

3123.  Id.;  for  sixth  district. 

3124.  Common  council  may  appoint  additional  interpreters. 
3126.  Common  council  to  designate  attendants,  eto. 

3126.  Repealed,  1002.  See  the  Municipal  Court  Act  of  New  York  city. 

3127.  Repealed,  1002.  See  the  Municipal  Court  Act  of  New  York  city. 

3128.  Repealed,  1002.  See  the  Municipal  Court  Act  o^  New  York  city. 
3120.  Repealed,  1002.  See  the  Municipal  Court  Act  of  New  York  city. 

3130.  Repealed.  1002.    See  the  Municipal  Court  Act  of  New  York  city. 

3131.  Repealed,   1002.    See  the  Muaicipal  Court  Act  of  New  York  city. 

3132.  Repealed,   1002.    See  the  Municipal  Court  Act  of  New  York  city. 

3133.  Application  of  other  prorislons.    Holding  coart  open. 

{3116.  Repealed,  1902.  See  the  Municipal  Coart  Act  of  New 
York  city. 

«3117.  Repealed,  1902.  See  the  Manidpal  Court  Act  of  New 
York  city. 

{ 3118.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

J  3119.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

{3120.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

{  3121.  Interpreter  for  police  court,  a.nd  for  llrat,  ae^oad 
and  third  diatrlcta. 

There  is  an  interpreter  for  the  police  court  of  the  city  of 
Brooklyn,  and  the  justices*  courts  of  the  first,  second,  and  third 
districts  of  that  city,  who  is  appointed,  and  may  be  remoyed  at 
pleasure,  by  the  justices  of  those  courts,  or  a  majority  of  them. 
He  is  entitled  to  an  annual  salary,  fixed  and  to  be  paid  as  pre- 
scribed by  law. 

L.  1870,  ch.  607. 

13122.  Id.)  for  fonrtli  and  flftb  diatrlcta. 

There  is  an  interpreter  for  the  justices'  courts  of  the  fourth 
and  fifth  districts  of  the  city  of  Brooklyn,  who  is  appointed,  and 
may  be  removed  at  pleasure,  by  the  justices  of  the  peace  of  those 
districts.  Ho  is  entitled  to  an  annual  salary,  fixed  and  to  be  paid 
as  prescribed  by  law. 

L.  1871,  ch.  331. 

i  3123.  Id.  I  for  aiztb  diatrict. 

There  is  an  interpreter  for  the  justice's  court  of  the  sixth  dis- 
trict of  the  city  of  Brooklyn,  who  is  appointed  by  the  justice  of 
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the  peace  of  that  district,  subject  to  confirmation  by  the  common 
council,  and  may  be  removed  by  that  justice  at  his  pleasure.    He 
is  entitled  to  an  annual  salary,  fixed  and  to  be  paid  as  prescribed 
by  law. 
L.  1873,  ch.  780,  f  2. 

1 312S4.  Common  conncll  WMtay  appoint  a^ddltlonal  inter- 
preters. 

The  common  council  of  the  city  of  Brooklyn  may,  where  it 
deems  it  necessary,  upon  the  request  of  a  justice,  appoint  one  or 
more  interpreters  for  justices'  courts  in  that  city,  in  addition  to 
those  provided  for  in  the  last  three  sections;  fix  their  salaries;  and 
prescribe  the  court  or  courts  which  they  must  attend.  An  officer, 
so  appointed,  may  be  removed  by  the  common  council,  for  cause. 

L.  1875,  ch.  623. 

I  312S.  Comnion  conneil  to  designate  attendants*  etc. 

The  common  council  of  the  city  of  Brooklyn  may  designate  one 
or  more  policemen,  or  constables,  to  attend  each  of  the  justices* 
courts  in  that  city.  The  common  council  may,  by  ordinance  or 
otherwise,  fix  and  define  their  duties  in  and  about  those  courts, 
and  may  allow  them  such  comrpensation,  in  lieu  of  all  fees  and  per- 
quisites, as  it  deems  proper. 

L.  I860,  cb.  102,  i  17;  and  L.  1866,  ch.  614,  |  3. 

S  3126.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

1 3127.  Repealed,  1002.  See  the  Municipal  Court  Act  of  New 
York  city. 

i  3128-  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

i  8129.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

1 8180.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

i  8131.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

1 8182.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

i  8183.  Application  of  otber  pro-riaions.  Holdlnir  conrt 
open. 

Each  justice  of  the  peace  of  the  city  of  Brooklyn  is  a  justice 
of  the  peace  of  Kings  county;  and  each  provision  of  this  act,  re- 
lating to  the  proceedings  before  a  justice  of  the  peace  of  a  town, 
applies  to  the  proceedings  before  a  justice  of  the  peace  of  that 
city,  except  as  otherwise  specially  prescribed  in  this  title.  Each 
of  those  justices  must  hold  his  court  open,  from  nine  o'clock  in 
the  morning,  until  three  o'clock  in  the  afternoon. 

See  L.  1840,  ch.  126,  ff  36  and  36;  L.  1800,  cb.  102.  i  18;  L.  1871,  ch.  4Ut, 
I  8;  L.  1873,  ch.  868,  part  of  |  16. 
•     '  •  831 


i  8134-86  JUSTICES'  COURTS.  c  10.  t  Ifi 


TITUB 

Hiacellazieous  proviAioxiB. 

S«e.  8184.  Mode  of  application  of  certain  proTiatona  of  this  act. 

8185.  General   requiaites  of   mandates. 

8186.  Reward  to  conatable  forbidden. 

8137.  Juatice  or  conatable  not  to  ^(^-  claim,  ete. 
3138.  Penalty. 

8138.  Violation  of  preceding  sections  a  defence  of  actlna. 
8140«  8141.  DoclEet-book  to  be  kept  bj  JuaUoe.  eatiriea  tberein. 
8142.  Index  to  docket-book. 

8148.  Papers  to  be  filed. 

8144.  Deposit  of  books  and  papers  with  town  or  cltj  derk. 

8145.  Certificate    In    docket-book    deposited. 

8146.  Town  or  city  clerk  to  demand  books,  etc.,   upon  death,  etc.,   m 

Justice. 

8147.  Deliyery;  how  compelled. 

8148.  Entries  to  be  evidence. 

8149.  Justice  to  furnish   copies  of  papers. 

8160.  Transfer  of  action  when  Justice's  term  expires,  ete; 

8161.  Id.;  when  Justice  Is  a  witness. 

8162.  Proceedings  upon  transfer.. 

8153.  Penalty   for   not  paying  over   money. 

8164.  Action  on  Judgment  of  Justice. 

8156.  Id.;   proof   of  Judgment,    etc. 

8156.  Execution  of  mandate  by  prlTate  person. 

8167.  Constable  to  execute  mandatea  in  person. 

8168.  Sheriff  to  act  where  execution  of  mandate  Is  restoted. 

S  8134.  Mode  of  application  of  eertaln  provisions  of  tlkla 
net. 

Where  a  provision  of  this  act,  not  contained  in  this  chaptrr, 
is  made  applicable  to  proceedings  before  a  justice  of  the  peace. 
the  application  is  subject  to  the  qualification,  that  it  does  not 
include  any  thing,  which  is  repugnant  to  any  special  proTision  of 
law,  regulating  the  jurisdiction  orpowers  of  a  justice  of  the  peace, 
or  the  proceedings  before  him.  Where  a  provision,  thus  made  ap- 
plicable, relates  to  the  filing  of  a  paper  in  a  court,  or  with  a  clerk, 
the  paper  must,  in  an  action  or  8i)ecial  proceeding  before  a  justice 
of  the  peace,  be  filed  with  the  justice,  unless  he  has  a  clerk 
appointed  pursuant  to  law;  and  where  it  confers  a  power  upon 
a  court  or  a  judge,  the  provision,  making  it  applicable  to  pro- 
ceedings taken  under  this  chapter,  is  to  be  constmed,  as  confer^ 
ring  a  like  power  upon  the  justice,  before  whom  the  action  or 
special  proceeding  is  brought. 

^    I  8135.  General  reavlaltes  of  mandates. 

I.  A  mandate,  issued  by  a  justice  of  the  peace,  must  be  sliced 
py  him,  and  may  be  without  seal.  It  must  be  entirely  filled  up.  at 
the  time  when  it  is  delivered  to  an  officer  to  be  executed,  so  as  to 
have  no  blank,  either  in  the  date  thereof  or  otherwise;  except  that 
there  may  be  a  blank  in  a  subpoena  for  the  name  of  any  or  all  of 
the  witnesses.  A  mandate,  issued  and  delivered  to  an  officer  to  be 
executed,  contrary  to  this  st?ction,  is  void. 
2  R.  S.  267.  tS  232  and  233  (2  Edm.  275). 

f  8186.  Re^vard    to   constable   forbidden. 

A  constable  shall  not  ask  or  receive  any  money  or  other  Tain- 
able  thing  from  any  person,  as  a  consideration,  reward,  or  in- 
ducement for  omitting  or  delaying  to  arrest  a  person,  or  to  take 
him  to  jail,  or  to  sell  property,  by  virtue  of  an  execution,  or  to 
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execute  any  otber  duty,  pertaining  to  his  office;  or  any  money  or 
valuable  thing,  other  than  the  fees  expressly  allowed  to  him  by 
luw,  for  executing  any  duty  pertaining  to  his  office. 

2   B.    8.   267.    I   2d4. 

S  8137.  Jaatlce  or  constable  not  to  hwy  otaim,  eto. 

A  justice  ot  the  peace  or  constable  shall  not,  directly  or  indl* 
rectly,  buy,  or  be  interested  in  buying,  a  bond,  note,  or  other  de- 
mand or  cause  ot  actioi^  for  the  purpose  of  bringing  an  action  or 
instituting  a  special  proceeding  before  a  justice  founded  there- 
upon; nor  shall  a  justice  or  a  constable,  either  before  or  after  an 
action  or  a  special  proceeding  is  commenced,  lend  or  advance,  or 
agree  to  lend  or  advance,  or  procure  to  be  lent  or  advanced,  anv 
money  or  other  valuable  thing  to  any  persoh,  in  consideration  of, 
or  as  a  reward  for,  or  an  inducement  to,  the  placing  or  having 
placed  in  his  hands,  a  debt  or  other  demand  or  cauae  of  action, 
for  prosecution  or  collection. 

Id..   I  235. 

S  313S.  Penalty. 

A  justice  of  the  peace  or  constable  who  violates  a  provision'  of 
the  last  three  sections,  is  guilty  of  a  misdemeanor;  and  shall 
be  punished  accordingly.  A  conviction  also  operatea  as  a  forfeit- 
nre  of  his  office. 

Id.,  s  28e. 

i  8139.  Violation  of  preceding  aectlona  a  defenee  t« 
aetion. 

It  is  a  defence  to  an  action,  brought  before  &  Jaatice  of  the 
peace,  that  the  demand,  upon  which  it  is  founded,  was  bought  and 
sold,  or  received  for  prosecution,  contrary  to  the  foregoing  pro- 
visions of  this  title.  In  an  action  wherein  such  a  defence  is  Inter- 
pofled,  if  the  plaintiff,  after  being  duly  subpoenaed  as  a  witness, 
fails  to  attend,  pursuant  to  the  subpoena;  or  if,  upon  the  trial,  or 
npon  his  examination  as  a  witness  b^  virtue  of  a  commission,  he 
refuses  to  answer  any  question  pertinent  to  show  a  violation  of 
cither  of  those  provisions;  the  justice,  besides  punishing  him,  in  a 
proper  case,  for  his  failure  or  refusal,  must  dismiss  his  complaint. 
The  testimony,  in  such  an  action,  of  the  plaintiff,  or  any  other 
witness,  is  not  evidence,  in  a  criminal  prosecution  against  him,  for 
violating  either  of  those  provihions. 

Id..   {{   237-242. 

I  8140.  [Am'd,  1800.]  Doeket-book  to  be  kept  by  Jnstlooi 
entries  tberein. 

A  justice  of  the  peace  must  keep  a  docket-book,  in  which  he 
must   enter: 

1.  The  title  of  every  action  or  special  proceeding  commenced 
before  him. 

2.  The  time  when  the  summons,  or  the  mandate  for  the  com- 
mencpment  of  the  special  proceeding,  was  issued;  with  a  state- 
ment of  the  nature  of  the  mandate,  and  a  memorandum  of  each 
order  of  nrrest,  warrant  of  attachment,  or  requisition  to  replevy, 
granted  by  him. 

3.  The  time  when  the  parties  appeared  before  him,  either 
without  procoRR,  or  upon  the  return  of  the  summons,  or  of  the 
mandate  for  the  commencement  of  the  special  proceeding. 

4.  A  concise  stntoment  of  the  substance  of  each  oral  pleading, 
or  a  memorandum  of  the  filinpr  of  each  written  pleading. 
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5.  BSach  ftdjonrnment;  stating  upon  whose  applicatioii«  an^ 
to  what  time  and  place,  it  was  made. 

6.  The  issuing  of  a  venire;  stating  upon  whose  applicaiioa  it 
was  issued,  and  the  time  and  place  of  the  return  thereof. 

7.  The  time  when  a  trial  was  had;  and,  if  it  was  by  a  jury, 
the  names  of  all  the  pecvons  returned  as  having  been  notified 
to  attend  as  jurors;  stating  who  did  not  attend;  who  attended; 
and  who  were  sworn. 

8.  The  name  of  each  witness  sworn  u^n  the  trial;  stating  at 
whose  request  he  was  sworn;  each  objection  made  to  the  com- 
petency of  a  witness;  and  the  decision  thereupon. 

9.  The  verdict  of  the  jury,  and  the  time  of  receiving  it;  or, 
if  the  jury  disagreed  and  were  discharged,  a  statement  of  that 
fact. 

10.  A  concise  statement  of  the  substance  of  each  order,  made 
by  him  In  the  course  of  the  action  or  special  proceeding. 

11.  The  judgment  or  final  order;  and  the  time  of  entering  it. 

12.  The  execution;  the  time  of  issuing  it;  the  kind  of  execution; 
the  name  of  the  officer  to  whom  it  was  delivered;  and  each 
renewal,  with  the  date  thereof. 

13.  The  return  of  each  execution;  the  time  of  the  return;  and 
a  statement  of  any  money  paid  to  the  justice  thereupon,  and 
when  and  by  whom  it  was  paid. 

14.  Each  transcript  of  the  judgment,  given  by  him  to  be  filed 
in  the  county  clerk's  office,  and  the  time  when  it  was  given. 

15.  The  appeal,  if  any;  and  the  time  of  service  of  the  notice 
»f  appeal. 

16.  [Added,  1809.]  Such  entries  shall  be  made  in  a  book  whicL 
must  be  furnished  to  him  by  the  clerk  of  the  town  in  which  be 
resides  and  to  be  desigrnated  as  '*  justices'  civil  docket  *'  and  to 
be  the  property  of,  and  a  charge  against,  such  town. 

t  B.  S.  967,  {  MS;  L.  18W.  oh .  S81.   In  effect  Sept.  1, 18M. 

S  S141.  The  same. 

Each  of  the  entries,  specified  in  the  last  section,  most  be 
made  under  the  title  of  the  action  or  special  proceeding  to  which 
it  relates;  and,  in  addition  thereto,  the  justice  may  enter  in 
like  manner  any  other  proceeding,  had  before  him  in  the  action 
or  special  proceeding,  which  he  thinks  proper  to  enter.  A  docket- 
book,  kept  by  a  justice,  must  be  kept  open,  during  the  hours, 
when  a  sheriflTs  office  Is  required  by  law  to  be  kept  open,  for 
search  and  examination  by  any  person,  upon  his  reasonable 
request  and  to  a  reasonable  extent 

Id.,    i    244. 

f  8142.  Itadex  to  «€»eket-1iook. 

A  justice  of  the  peace  must  keep  an  alphabetical  index  to  a&k 
the  judgments,  entered  by  him  in  nis  docket-book;  and  he  must 
insert  therein  the  names  of  all  the  parties  to  each  judgment, 
and  the  page  of  the  book,  where  the  judgment  is  entered. 

Id..  I  251. 

I  8148.  Pap<»r«  to  be  filed. 

A  Justice  of  the  peace  must  carefully  file  and  preserve  each 
affidavit  or  other  paper,  delivered  to  him  to  be  filed  in  an  action 
or  special  proceeding. 

U..  I  850.  834 
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1  8144.  Deposit  of  books  and  papers  mrith  tomra  or  eitV 
elerk. 

If  a  justice  of  the  peace,  either  before  or  after  the  expiration 
bt  his  term  of  office,  remoyes  from  the  town  or  city  wherein  he 
wai  elected,  he  must  forthwith  deposit,  with  the  clerk  of  that 
town  or  city,  his  docket-book,  and  all  other  books  and  papers,  iu 
his  custody,  relating  to  an  action  or  a  special  proceeding,  which 
has  been'  heard  by  him,  or  commenced  before  him.  A  justice 
who  is  remoTed  from  office,  must  make  a  like  deposit,  within 
ten  days  after  receiving  notice  of  his  removal,  or  afterwards, 
upon  the  demand  of  the  clerk  of  the  town  or  city.  But  the 
omission  of  the  justice  to  make  the  deposit,  does  not  affect  the 
validity  of  any  book  or  paper,  so  required  to  be  deposited,  or  oi 
uuy  proceeding  to  which  it  relates. 

2  B.   S.  267,   II  2G2  and  258. 

9  3145.  Certificate  in  docket-boolc  deposited. 

A  justice  of  the  peace  must  make,  in  each  docket-book  depos*- 
ited  by  him,  as  prescribed  in  the  last  section,  a  certificate  under 
his  hand,  to  the  effect  that  each  judgment  or  order,  entered, 
therein,  was  duly  rendered  or  made,  as  therein  stated;  and  that 
the  sum.  appearing  by  the  book  to  be  due  thereupon,  has  not 
been  paid,  to  his  knowledge. 

Id.,  s  2B4. 

I  8146.  [Am'd,  1906.]  Town  or  city  clerk  to  demand 
books,  et  cetera,  apon  deatb,  et  cetera,  of  Jastiee. 

If  a  justice  of  the  peace  dies,  or  his  office  becomes  otherwise 
vacant,  the  town  or  city  clerk  must  demand  and  receive  all  books 
and  papers,  which  belonged  to  the  justice  in  his  official  capacity, 
from  any  person  having  them  iu  his  poHsession,  and  such  clerk 
may  make  and  issue  a  trant  ript  of  a  judgment  so  rendered  by 
such  a  justice  of  the  peace  and  appearing  upon  the  docket  of 
such  justice  of  the  peace  so  on  file  in  his  office,  upon  receiving 
his  fees  for  the  same,  which  shall  be  the  same  now  allowed  a 
justice  of  the  peace  for  issuing  a  transcript,  and  such  transcript 
so  issued  by  such  clerk  shall  have  the  same  force  and  effect  as 
though  the  same  had  been  issued  by  such  justice  of  the  peace 
during  his  term  of  office. 

Id.,  §  265;  L.  1906,  ch.  486.    In  effect  Sept.  1,  190S. 

9  8147.  Dellverri  ho-w  compelled. 

If  any  book  or  paper,  required  to  be  deposited  with  the  town 
or  city  clerk,  as  prescribed  in  this  title,  is  withheld,  the  like 
proceedings  may  be  had,  at  the  instance  of  the  town  or  city 
clerk,  to  compel  the  deposit  thereof,  as  are  prescribed  by  law, 
where  an  officer  refuses  or  neglects  to  deliver  a  book  or  paper 
in  his  custody  as  such  officer,  to  his  successor  in  office. 

Id.,  f  266. 

I  8148.  Entries  to  be  e-vidence. 

An  entry  made,  as  prescribed  by  law,  in  the  docket-book,  kept 
by  a  justice  of  the  peace,  and  deposited  with  the  town  or  city 
clerk,  as  prescribed  in  this  titJe,  is  presumptive  evidence  of  the 
matters  of  fact  stated  therein;  but  the  presumption  may  be 
repelled  by  proof. 

Id.,  i  267. 
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I  8140.  Justice  to  fnrnifili  copies  of  papers. 

A  justice  of  the  peace  must  furnish,  upon  request  and  pay- 
ment of  his  fees,  to  any  person  interested  in  a  judgment  or  order 
entered  by  him,  a  transcript  of  the  judgment  or  order,  together 
with  a  copy  of  all  the  entries  in  his  docket-book,  relating  to  the 
cause;  a  copy  of  his  minutes  of  the  evidt'nce  in  the  cause,  or  the 
substance  of  the  testinK>ny,  if  he  has  not  taken  minutrs;  and  a 
copy  of  any  paper  on  file  in  the  cause:  or  such  portions  thereof 
as  are  required. 

L.  1B41,  ch.  141,  S 1  (4  Edm.  546). 

f  8100.  Tr»iiflffer  of  afOtloa  wlien  Jnstloe's  term  expires,  ete. 

If  the  term  of  office  of  a  justice  of  the  peace  is  about  to  expire,  or 
he  is  about  to  remove  from  the  town  or  city,  before  judgment  is 
rendered  in  an  action,  or  a  final  order  is  made  in  a  speciul  proceed- 
ing, pending  before  him.  he  must  previously  make  a  written  order, 
reciting  the  fact,  and  directing  the  action  or  special  proceeding  to 
be  continued  before  another  justice  of  the  same  town  or  city,  named 
in  the  order. 

I  SI 51*  Id.;  when  JHstlce  !•  »  witness. 

If,  before  an  issue  of  fact  is  joined  in  an  action  or  special  proceed- 
ing, the  defendant,  or,  where  he  has  not  been  arrested,  his  attorney, 
presents  to  the  justice  satisfactory  proof,  by  affidavit,  that  the  jus- 
tice, before  whom  the  action  or  special  proceeding  is  pending,  is  a 
material  witness  for  the  defendant,  without  whose  testimony  he  can- 
not safely  proceed  to  trial,  setting  forth  therein  the  particular  facts 
and  circumstances,  which  he  expects  to  prove  by  him:  the  Justice 
must  forthwith  make  a  written  order,  directing  the  action  or  special 
proceeding  to  be  continued  before  another  justice  of  the  same  town 
or  city,  named  in  the  order. 
Bee3B.8.229,|  21  (QEdm.  215);  also,  Id.,lll8kam'd,  U  1838.oh.  243;  L.  1375.  eh.  8M. 

I  8152.  Proceedings  upon  transfer* 

Where  an  order  is  made,  as  prescribed  in  either  of  the  last  two 
sections,  the  constable  must  forthwith  take  it  and  all  other  papers 
in  the  action,  with  the  body  of  the  defendant,  if  he  is  under  arrest, 
before  the  justice  named  in  the  order.  The  plaintiff  or  petitioner 
must  forthwith  appear  before  that  justice,  who  must  take  cog- 
nizance of  the  action  or  special  proceeding,  and  must  proceed 
therein  as  if  it  had  been  commenced  before  him.  Costs,  recovered 
in  the  action  or  special  proceeding,  include  the  fees  allowed  by  law, 
for  services  performed  bv  the  constable  and  the  justice,  before  the 
transfer,  together  with  the  fees  allowed  by  law,  for  the  proceedings 
before  the  justice  to  whom  the  cause  is  transferred. 

I  81S8.  Penalty  for  not  paylnir  o-v-er  monCT* 

A  justice  of  the  peace,  who  neglects  or  refuses,  within  a  rea- 
sonable time  after  demand,  to  pay  any  money,  collected  by  him 
in  his  official  capacity,  to  the  person  entitled  thereto,  is  guilty 
of  a  misdemeanor,  and  shall  be  punishod  arcordingly.  A  0(»- 
viction  also  operates  as  a  forfeiture  of  his  office. 

8eetioa  269  of  R.  8.  tM»u 
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f  81B4.  Aotion  OB  Jndvment  of  Jnstfloe. 

In  an  action  apon  a  judgment  of  a  justice  of  the  peace^broniErht 
In  the  county  wherein  it  was  rendered,  within  five  years  after 
the  rendition  thereof,  against  a  defendant  upon  whom  the  sum- 
mons was  personally  served,  no  costs  can  bf  recovered,  except 
where  the  justice,  who  rendered  the  judjfment  is  dead,  or  out 
of  office,  or  otherwise  Incnpahle  of  actinpr  or  hns  removed  from 
the  county:  or  where  one  of  the  narties  hns  d»ed!  or  where  tile 
docket  of  the  judgment  has  been  lost  or  destroyed. 

Go.  Proo.,  i  71,  iMt  claow. 

g  8166.  Id.)  proof  of  Jadvment,  etc. 

In  an  action  brought  upon  a  judgment  of  a  justice  of  the 
peace,  who  is  dead,  or  out  of  officii  or  otherwise  incapable  of 
acting:  or  has  removed  from  the  county:  or  cannot  be  found 
therein;  the  original  docket-book  of  the  justice  is  presumptivt* 
evidence  of  any  matter  entered  therein,  as  prescribed  oy  law;  but 
the  presumption  may  be  repelled  by  proof.  If  the  docket-b'.ol\ 
is  lost  or  destroyed,  or  if  it  cwnnot  be  produced,  after  reasonable 
effort  to  obtain  it,  the  like  proof  may  be  given,  respecting  the 
recovery  of  the  judgment,  as  upon  any  other  question  of  fact. 

Sections  266  and  267.  B.  8. 

I  8166.  Exeeatlon  of  mandate  by  private  person. 

A  justice  of  the  peace,  who  issues  any  mandate,  authorized 
by  this  chapter,  except  a  venire,  may,  at  the  request  of  the 
party,  whenever  he  deems  it  expedient  so  to  do,  empower,  by 
a  written  authority  indorsed  upon  the  mandate,  any  proper  person 
of  full  age,  not  a  party  to  the  action,  to  serve  or  otherwise 
execute  it.  For  that  purpose  the  person  sq  empowered  has  all 
the  power  and  authority,  and  is  subject  to  all  the  obligations 
and  liabilities,  of  a  constable;  and  his  return  is  evidence  in  like 
manner  as  a  constable's.  But  a  person  so  empowered  is  not 
entitled  to  any  fee  or  reward  for  his  services. 

8e<rtloii8  271  and  272.  R.  8.    See  |  2886.  ante. 

I  316T.  Constable  to  exeente  mandates  In  person. 

A  constable,  to  whom  a  mandate  is  directed  and  delivered  as 
prescribed  in  this  chapter,  must  execute  it  in  person,  pursuant 
to  the  tenor  thereof.     He  cannot  act  by  deputy  in  such  a  case. 

Section  273,  B.  8.    See  i  2886.  ante. 

I  81 SH.  [Am'd,  1009.]  Sheriff  to  act  where  execntlon  of 
maiiUate  is  resisted. 

If  a  constable,  to  whom  a  mandate,  issued  by  a  justice  of  the 
"•peace,  is  directed  and  delivered,^  finds,  or  has  reason  to  apprehend, 
that  resistance  will  be  made  to  the  execution  thereof,  he  may 
deliver  it  to  the  sheriff  of  the  county,  with  a  written  certificate, 
slating  the  facts,  and  requiring  the  sheriff  to  execute  it.  There- 
upon the  sheriff  must  execute  the  mandate;  and  he  is  subject 
to  all  the  liabilities  attaching  to  a  constable  in  executing  it. 
Sections  four  hundred  and  four  hundred  and  one  of  the  judiciary 
law  'apply  to  a  mandate  delivered  to  a  sheriff,  as  prescribed  in 
this  section. 

Ani'U  by  L.  10«)».  ch.  G5,  |  3.  Sw  note  85  of  notes  of  Boara  of  Statu- 
tory  OonsollUaliou   at  end   of  code. 
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CHAPTER  XX. 

Provisions  Relating  to  Certain  Courts  in  Cities,  and 
the  Proceedings  Therein. 

TITLE     I.-  Tli«  Cltr  Coart  of  the  Cltf  of  Heir  York. 

TITLE    II.- The  MfTor't  Conrt  of  the  City  of  Hidson,  aad  the  Beeorden* 
Courts  of  tho  Cities  of  Uttca  and  Oswego.  wiwree™ 

TITLE  III.^The  City  Court  of  Toakers. 

TITLE  IT.- The  »t»trlet  Courts  of  the  City  of  New  York,  aad  the  JaatleM> 
Courts  of  the  Cities  of  Albany  aad  Troy.  •«•«••■- 

TITLE    Y.-  Th»  Huaicipal  Court  of  the  City  of  Bochester. 
TITLE  I. 

The  city  court  of  the  ^ty  of  New  York. 

Article  1.  Provisions  genoraUy  applicable  to  proceedings  In  the  court 

2.  ProTlBlons    cxclnslrcly    applicable    to    the    proceeding*,    other    than 

appeals,  In  an  ordinary  action. 

3.  Provisions    exclusively    applicable    to    the    proceedings,    other    than 

appeals.   In  certain  marine  cauaes.  »  .      «.  ,rr    luui 

4.  Appeals. 

article:  first. 

Provisions  generally  applicable  to  proceedings  in  the  court 
Sec.  3159.  ^^^^^onB,^^'^V^y^g  generaUy  to  court,  of  recoM.  wbjeet  to  c«s 

3160.  Certain  aectlons  not  to  apply  to  New  York  city  cmtxti  wh»  a  m». 

,., wBldeat. 

7.\(>\     Pi  nil-   lor   service  of  notices. 
31«2.  Service  of  notice  of  trial;  filing  of  note  of  1s8q« 
aitfi.    When   court   may  relieve   fi-om    imprisonment. 
3ie4.  Money;   how  paid  into  the  court. 
31U4a.    Fees  of  clerk  of  New  York  city  court. 

S  3160.  [Am'd,  1907.]  Provlalona,  applying  Venerally  to 
courts  of  record,  subject  to  certain  nuallficatlons. 

Each  of  tho  forepoing  provisions  of  this  act  which  is  made,  by 
chapter  twenty-second  of  this  act,  applicable  to  the  city  court 
of  tho  city  of  New- York,  or  generally  to  courts  of  record,  is  sub- 
ject to  the  qualifications  and  exceptions  expressed  or  plainly  im- 
plied in  this  title. 

L.   1872,    ch.  029,  |  2;  am'd  L.  1907,  ch.  707.     In  effect  Aug.  12,  1907. 
S  ni60.  [Am'd,  1896,   lfN>2.]    Certain   sections  not  to  apply*- 
to  JSe-w  York  city  court;  -who  a  non-resident. 

Sections  four  hundred  and  thirty-eight  and  six  hundred  and 
three,  sections  six  hundred  and  eleven  to  six  hundred  and  nine- 
teen, both  inclusfv^e,  and  sections  six  hundred  and  thirty-six, 
eight  hundred  and  twenty-seven  and  ten  hundred  and  fifteen  of 
this  act  do  not  apply  to  an  action  or  a  special  proceeding  brought 
in  the  city  court  of  the  city  of  New  York,  or  before  a  justice 
thereof,  or  to  any  proceeding  therein.  Sections  thirty-two  hun- 
dred and  sixty-eight  and  thirty-two  hundred  and  sixty-nine  of 
this  act  do  not  apply  to  an  action  in  the  court,  prosecuted  as 

Erescribed  in  article  third  of  this  title;  or  where  an  undertaking 
as  been  giyen  as  prescribed  in  section  thirty-one  hundred  and 
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sixty-five  of  thid  act  A  plaintiff,  in  an  action  bronglit  in  the 
court,  who  hag  an  office  for  the  regnlar  transaction  of  bnsiness 
in  person,  within  the  city  of  New  Yorlc,  is  deemed  a  resident  of 
that  city,  within  the  meaning  of  sections  thirty-two  hundred  and 
sixty-eight  and  thirty-two  hundred  and  sixty-nine  of  this  act 

2.  The  provisions  of  section  ten  hundred  and  thirteen  of  the 
eode  of  civil  procedure  are  hereby  made  applicable  to  and  binding 
npon  the  city  court  of  the  city  of  New  Yofk. 

L.  1886.  ch.  954.    See  |  1013.    L.  1902,  ch.  010.    In  effect  Sept.  1,  1902. 

ft  3161.  [Au'd,  1902.]  Time  for  »er-rlce  of  notices  in  New 
York  eity  court. 

The  time  for  personal  service  of  certain  notices,  in  an  action 
brought  in  the  court,  is  as  follows: 

1.  Notice  of  justification  of  the  sureties,  in  an  undertaking 
^iven  by  the  plaintiff,  as  security  for  the  defendant's  costs,  not 
more  than  two  days.  i 

2.  Notice  of  an  application  for  judgment  in  a  case  specified 
in  section  five  hundred  and  thirty-seven  of  this  act;  notice  of  a 
motion  to  strike  out  a  pleading,  in  a  case  specified  in  section  five 
hundred  and  thirty -eight  of  this  act;  notice  of  an  application  for 
judgment  upon  the  defendant's  default,  or  of  the  execution  of  a 
reference,  or  writ  of  inquiry,  or  of  an  assessment  thereupon,  as 
prescribed  in  section  twelve  hundred  and  nineteen  of  this  act; 
not  less  than  two  days. 

3.  Notice  of  the  justification  of  bail,  not  less  than  two,  nor 
more  than  ten  days. 

4.  Notice  of  a  motion,  other  than  a  motion  specified  in  subdi- 
vision second  of  this  section,  not  less  than  four  days;  but  the 
court  or  a  justice  thereof  may,  upon  an  aflldavit  showmg  grounds 
therefor,  prescribe  a  shorter  time,  by  an  order  to  show  cause. 

5.  Notice  of  trial  of  an  issue  of  fact,  or  of  an  issne  of  law; 
notice  of  any  bearing,  the  time  for  serving  which  is  not  expressly 
prescribed  in  either  of  the  foregoing  subdivisions  of  this  section, 
or  elsewhere  in  this  title;  not  less  than  five  days. 

6.  Notice  of  taxation  of  costs,  not  less  than  two  days;  except 
where  all  the  attorneys,  serving  and  served  with  the  notice, 
reside  or  have  their  offices  in  the  city  of  New  York,  in  which 
case,  one  day's  notice  is  sufficient. 

L.  1872.  eb.  629.  H  5  and  14;  L.  1874.  ch.  646.  |  2;  L.  1875.  ch.  479,  8§  IT 
and  50;  also,  f  51.  subd.  10;  L.  1902,  ch.  UK.    la  effect  Sept.  1,  1902. 

13162.  [Am'd,  1908.]  Service  of  notice  of  trials  illinv  of 
note  of  iaane. 

Notice  of  trial  of  an  issue  triable  at  a  term  of  the  court  may 
be  given  for  any  day  of  the  term.  A  note  of  issue  must  be  filed 
at  least  two  days  before  the  day,  or  the  commencement  of  the 
term,  for  which  the  notice  of  the  trial  is  given;  and  it  must,  in 
addition  to  the  matters  specified  in  section  nine  hundred  and 
seventy-seven  of  this  act,  state  the  day  or  the  term,  for  which 
the  notice  has  been  given.  But  this  and  the  last  section  do  not 
apply  to  a  case  where  special  provision  is  otherwise  made  in 
article  third  of  this  title. 
8m  L.  1874,  cb.  545,  %  2;  L.  1902,  ch.  616.  In  effect  Sept.  1,  1902. 
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S  8168.  Wlien  court  may  relieve  from  Imprlaonmeait. 

Where  it  satisfactorily  appears  that  a  party,  who  is  actually 
confined  in  jail,  by  virtue  of  an  order  of  arrest,  or  an  execution 
tf  gainst  the  person,  issued  in  an  action  brought  in  the  court,  is 
physically  unable  to  endure  the  confinement,  and  that  he  cannot 

f procure  bail,  or  the  necessary  sureties  in  a  bond  for  the  jail 
iberties,  as  the  case  requires,  the  court,  or  justice  thereof,  may, 
in  its  or  his  discretion,  by  order,  direct  the  sheriff  to  release  him 
from  custody.  The  sheriff  must  obey  such  an  order.  After  such 
a  release  from  an  execution  against  the  person,  another  execution, 
against  the  person  of  the  judgment  debtor,  cannot  be  issued  upon 
the  judgment;  but  the  judgment  creditor  may  enforce  the  judg- 
ment against  property,  as  if  the  execution,  from  which  the  judg- 
ment debtor  was  released,  had  been  returned  without  his  being 
taken. 
Bee  L.  1875,  ch.  479.  part  of  |  10. 

f  8104.  Money  {  lioir  paid  Into  the  court. 

Money  paid  into  the  court,  pursuant  to  any  provision  of  this 
act,  must,  unless  the  court  otherwise  directs,  be  paid  directly  to 
the  chamberlain  of  the  city  of  New-York,  to  the  credit  of  the 
cause  in  which  it  is  paid. 

f  8164a.  [Added,  1006.]  Fees  of  cleric  of  Neipr  Yorlc  eitr 
coart. 

The  clerk  of  the  city  court  of  the  city  of  New  York  is  entitled 
to  receive  for  the  use  of  the  city  of  New  York,  for  the  services 
performed  by  him  the  following  fees  and  none  other:  For  filing 
a  note  of  issue  for  the  general  or  equity  calendar,  three  dollars: 
for  entering  final  judgment  in  an  action,  including  the  filing  of 
the  judgment  roll,  fifty  cents;  and  ten  cents  in  addition  for  each 
folio  exceeding  ten,  contained  in  said  judgment.  For  filing  and 
entering  an  order  directing  the  change  of  name,  one  dollar  for 
each  name  so  changed.  For  entering  any  other  order  or  an  inter- 
locutoiT  judgment,  ten  cents  for  each  folio  exceeding  five.  For 
a  certified  or  other  copy  of  an  order,  record,  or  other  paper, 
entered  or  filed  in  his  office,  five  cents  for  each  folio.  For  filing 
and  entering  a  certificate  of  satisfaction,  of  a  judgment  twenty- 
five  cents  and  for  certifying  a  copy  thereof  twelve  cents.  For 
filing  and  entering  an  assignment  of  a  judgment  twenty-five 
cents,  and  for  certifying  a  copy  thereof  twelve  cents.  For  filing 
and  entering  a  release  of  a  judgment  twenty -five  cents,  and  for 
certifying  a  copy  thereof  twelve  cents.  For  certifying  a  tran- 
script of  the  docket  of  a  judgment  twelve  cents.  For  an  extract 
of  the  minutes  of  a  trial  ten  cents.  For  attesting  the  correctness 
of  the  copy  of  any  paper  or  record  on  file  in  his  office,  ten  rents 
for  each  folio.  For  a  certificate  other  than  herein  described, 
twenty-five  cents.  For  making  and  certifying  a  search  for  any 
paper  or  record,  one  dollar.  For  comparing  and  certifying  the 
prmted  papers  on  appeal  from  an  order  or  judgment  taken  as 
prescribed  in  article  fourth  of  title  first  of  chapter  twenty  of  this 
act,  one  cent  per  folio  thereof.  But  where  the  attorneys  for  all 
the  parties  interested,  other  than  parties  in  default  or  against 
whom  a  judgment  or  a  final  order  has  been  taken,  and  is  not 
appealed  from,  stipulate  in  writing  that  a  paper  is  a  copy  of  any 
paper  whereof  a  certified  copy  is  required  by  any  provisions  of 
this  act,  the  stipulation  takes  the  place  of  a  certificate,  as  to  the 
parties  so  stipulating,  and  the  clerk  is  not  required  to  certify  the 
same,  or  entitled  to  any  foes  therofor.  And  the  paper  so  proved 
by  stipulation  shall  be  received  by  the  clerks  of  all  the  courts 
and  by  the  courts  and  shall  be  used  or  filed  with  the  same  force 
and  effect  as  if  certified  by  a  vhnk  of  the  court. 
Added  L.  1006,  ch.  273.    In  cflTect  Apr.   19,  1000. 
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ARTICLS3  SCCOIfD. 

^YcviHons  exdunvely  applicable  to  the  proceeding$,  other  than 
appeals,  in  an  ordinary  action, 

8«c.  8166.  Snmmoiifl. 

8166.  Time   for   serTlce   of   pleadlnsH,    •tc. 

8167.  Enrorceuieot  of  ceruiiu  Juuguieots  In  faTor  of  working  womMi. 

8168.  Time  for  non-acceptance  and  justification  of  bail,  ete. 
8168.  Proof  necesMry  to  obtain  warrant  of  attaclimeot. 

8170.  Senrice  of  aummont  witboat  the  city,  or  by  pnbUcatlon. 

8171.  Commlaaion   to   take  testimony. 

8172.  Ooort  may  refer  uaeation  arising  upon  a  motion. 

8173.  Time   for   filing   decision   upon   a   trial   by   tbs   eovrt.    Id.;    wImb 

safllcient. 

8174.  Counterdaims. 

8175.  Perishable   property  may  be  sold.  . 

8176.  Portion  of  verdict,   etc.,   may  be  remitted. 

i  dl65«  Somiiaons. 

The  sammons,  in  an  action  brought  in  the  court,  mast  state  that 
the  time,  within  which  the  defendant  must  Berve  a  copy  of  his 
answer,  is  six  days  after  the  serrice  thereof,  exclusiye  of  the  day 
of  service;  except  in  one  of  the  following  cnses: 

1.  A  Justice  of  the  court  may.  upon  satisfactory  proof,  by 
affidavit,  that  either  the  plaintiff  or  the  defendant  resides 
without  the  city  of  New- York;  or,  where  there  are  two  or 
more  plaintiffs,  or  two  or  more  defendants,  that  all  the 
plaintiffs  or  all  the  defendants  reside  without  that  city, 
direct,  by  an  order,  that  the  defendant  be  summoned  to 
answer  within  a  shorter  time,  specified  therein,  not  less  than  two 
days  after  the  service  of  the  summons,  exclusive  of  the  day  of 
service;  whereupon  the  summons  must  correspond  to  the  order. 
The  order  must  be  indorsed  upon  or  annexed  to  the  summons; 
and  a  copy  thereof  must  be  delivered  with  a  copy  of  the  sum- 
mons. The  justice  may,  in  his  discretion,  ns  a  couditioh  of  grant- 
ing the  order,  require  the  plaintiff  to  give  an  undertaking,  with 
one  or  more  sureties,  to  the  effect  that  the  plaintiff  will  pay  any 
judgment  which  may  be  rendered  against  him  in  the  action,  not 
exceeding  a  sum  specified  in  the  undertaking,  which  must  be  at 
least  two  hundred  dollars. 

2.  Where  an  order,  directing  service  of  the  summons  without 
the  city  of  New-York^  or  by  publication,  is  granted,  the  summons 
must  state  that  the  time,  within  which  the  defendant  must  serve 
a  copy  of  his  answer,  is  ten  days  after  service  thereof,  exclusive 
of  the  day  of  service.  If  a  summons,  requiring  the  defondant  to 
answer  within  a  shorter  time,  has  been  issued,  as  prescribed  in 
this  section,  before  an  order  specified  in  this  subdivlRlon  is  granted, 
the  justice  granting  such  an  order  may  direct  that  the  summons 
be  amended  accordingly,  and  thereupon  the  summons  published, 
or  served  without  the  city,  pursuant  to  the  order,  must  correctly 
state  the  thne. 

Ii.  1872.  ch.  29.   S  6:  L-   1874.  ch.  546,   |  1. 

I  8100.  Time  for  serrloe  of  pleadlnya,  ete* 

The  time,  within  which  a  defendant  In  a  case  specified  in  sec- 
tion 479  of  this  act  must  demand  a  copy  of  the  complaint,  and  the 
time  within  which  the  plaintiff  must  Berve  the  same,  after  a  de- 
mand thereof,  as  prescribed  in  that  section,  and  the  time,  within 
which  a  copy  of  a  pleading,  subsequent  to  the  complRint,  must  be 
served,  after  the  service  of  a  copy  of  the  preceding  pleading,  is  the 
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Bame  nnmber  of  days,  as  stated  in  the  summons,  within  -which 
tlihe  defendant  is  required  to  serye  a  copy  of  his  answer,  after 
«eryice  of  the  sammous.  But,  except  as  otherwise  prescribed  ti 
section  3185  of  this  net,  a  defendant,  arrested  before  answer,  has 
ten  days  after  the  arrest,  within  which  to  demand  a  copy  af  the 
complaint  or  to  serve  a  copy  of  his  answer,  as  the  case  reqaires; 
and  judgment  must  be  stayed  accordingly. 

§  3107.  [Repealed  by  L.  1007,  ch.  707.] 

I  8108.  Time  for  non-aooeptance  and  Jostlfleatlon  o^€  ImO^ 


The  time  for  taking  certain  proceedings,  in  an  action  brought  in 
the  court,  is  as  follows: 

1.  Service  of  notice  of  non-acceptance  of  bail,  within  fire  days 
after  the  delivery,  to  the  plaintiflTs  attorney,  of  certified  copies  of 
the  order  of  arrest,  return,  and  undertaking,  as  prescribed  in  sec- 
tion 577  of  this  act. 

2.  Service  of  notice  of  justification  of  the  bail,  within  fire  days 
after  service  of  the  notice  specified  in  subdivision  first  of  this 
section. 

3.  Service  of  notice  of  exception  to  the  sureties,^  in  an  tinder- 
takiug  friven  by  the  plaintiff,  as  security  for  the  defendant's  costs 
within  two  days  after  service,  upon  the  defendant's  attorney,  of  a 
written  notice  of  the  filing  thereof;  and  service  of  notice  of  the 
justification  of  the  same,  or  new  sureties,  within  two  days  after 
service  of  the  notice  of  exception. 

Zi.  1S76.  ch.  470.  If  16  and  17;  alao,  |  01,  tabd.  ». 

JSlOe.    [Am'd,  1899.]    Proof  necessarr  to  obtain  w«rraat 
attachment. 

In  order  to  entitle  the  plaintiff  to  a  warrant  of  attachment 
against  property,  he  must  show  by  afildavit,  to  the  satisfactiou 
of  the  justice  granting  it,  that  a  sufiicient  cause  of  action  exists 
against  the  defendant,  to  recover  damages  for  one  or  more  causes 
specified  in  section  six  hundred  and  thirty-five  of  this  act,  to  an 
amount  stated  in  the  affidavit,  which,  if  the  action  is  to  rc^corer 
damages  for  breach  of  contract,  must  be  stated  over  and  above 
all  counterclaims  known  to  the  plaintiff;  and  fdso  that  the  cast 
is  within  one  of  the  following  subdivisions: 

1.  That  the  defendant  is  a  foreign  corporation,  or  being  a 
natural  person  is  not  a  resident  of  the  State. 

2.  That  the  defendant,  being  an  adult  and  a  resident  of  the 
borough  of  Manhattan  in  the  city  of  New  York,  has  departed 
from  the  State,  with  intent  to  defraud  his  creditors,  or  to  avoid 
service  of  the  summons,  or  keeps  himself  concealed  therein,  with 
tikft  intent;  or  that,  after  proper  and  diligent  effort  to  ascertain 
the  place  of  the  sojourn  of  such  a  resident  adult  defendant,  the 
same  cannot  be  ascertained. 

8w  That  the  defendant,  being  an  adult,  has  removed,  or  is  about 
to  remove,  propertr  from  the  State,  with  intent  to  defraud  Ms 
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creditors,  or  that  he  has  assigned,  disposed  of,  or  seereted,  or  U 
about  to  assign,  dispose  of,  or  secrete  property,  with  the  like 
Intent. 

4.  That  t|ie  defendant,  being  an  adnJt  and  a  resident  of  that 
borough  has  been  continuously  without  the  United  States  more 
than  six  months  next  before  the  granting  of  the  warrant,  and  has 
not  made  a  designation  of  a  person  upon  whom  to  serve  a  sum- 
nons  in  his  behalf,  as  prescribed  in  section  four  hundred  and 
thirty  of  this  act;  or  a  designation  so  made  no  longer  remains  in 
force. 

SmL.  1881,  chJW.  M 8^ Maad 47 ;  L.  18»,  ch.  89 ;  Me,  alM>.  L.  1870. ch.  188 ;  L.  1888^ 
eh.  288.    In  effect  Sept.  1, 1880. 

I  8170.  Service  of  ■munioiis  ^ifitlioiit  tlte  city,  or  by  pub- 
lication. 

An  order,  directing  the  sorTice  of  a  summons,  either  without 
the  city  of  New-York,  or  by  publication,  may  be  granted  by  the 
court,  or  by  a  justice  thereof;  but  only  in  a  case,  where  a  war- 
rant of  attachment  has  been  issued,  as  prescribed  in  the  last 
section,  and  personal  serrice  of  the  summons  cannot  be  made, 
with  due  diligence,  within  that  city.  The  plaintiff,  when  he  ap- 
plies for  such  an  order,  must  show  by  affidavit,  to  the  satisfaction 
of  the  court  or  justice,  that  the  case  is  within  this  section.  Where 
an  order  is  granted,  as  prescribed  in  this  section,  service  of  the 
summons  without  that  city  may  be  made,  as  directed  in  the 
order,  either  within  or  without  the  State,  Sections  440  to  445, 
both  inclusive,  and  sections  G38,  707,  and  708  of  this  act  apply 
to  the  service  or  publication,  pursuant  to  such  an  order,  and  to 
the  proceedings  relating  to  the  same,  and  subsequent  thereto; 
substituting  the  words,  **  the  city  of  New- York  ",  in  place  of  the 
words,  "the  State"  wherever  the  latter  words  occur.  If  the 
defendant  is  a  resident  of  the  city  of  New-York,  the  order  must 
also  direct  that  a  copy  of  the  summons,  complaint,  and  order  be 
left  at  his  residence,  specifying  it,  with  a  person  of  suitable  age 
and  discretion,  if,  upon  reasonable  application,  admittance  can 
be  obtained,  and  such  a  person  found  who  will  receive  it;  or,  if 
admittance  cannot  be  so  obtained,  nor  such  a  person  found,  by 
affixing  the  same  to  the  outer  door  of  the  residence  so  specified. 

L.  1874,  ch.  645,  {  3.    See,  also,  {  ^88,  nibd.  8,  ante. 

I  8171.  Commlflfllon  to  take  teatlmoiiT* 

The  application,  to  the  court,  of  article  second  of  title  third 
of  chapter  ninth  of  this  act,  is  subject  to  the  following  qualifica- 
tions: 

1.  The  words,  **the  city  and  county  of  New- York,  or  either 
of  the  counties  of  Richmond,  Kings,  Queens,  or  Westchester", 
must  be  regarded  as  substituted,  in  place  of  the  words,  "the 
State",  wherever  those  words  are  used  in  that  article,  with 
respect  to  the  locality  of  a  witness. 

2.  Interrogatories,  framed  pursuant  to  that  article,  can  be  let- 
tled  only  by  a  justice  of  the  court. 

3.  A  commission,  or  order  to  take  depositions,  issued  or  granted, 
pursuant  to  that  article,  may  be  executed  either  within  or  with- 
out the  State. 

L.  1862,  ch.  88»,  f  8.    See  ante,  f  887.  ^^ 
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I  3172.  Court  mar  refer  nxLemtlork  ariali&ir  worn  a  atoti^au 

The  court  may,  of  its  own  motioD,  or  upon  the  application  of 
either  party,  without  the  consent  of  the  other,  by  order,  direct 
a  reference,  to  determine  and  report  upon  a  queBtion  of  fact| 
arising  upon  a  motion,  in  any  stage  of  an  action. 

L.  1876.  cb.  479.  |  66.    See  ante.  |  887. 

i  8178.  Time  for  illlnv  dectalon  upon  a  trial  "hy  ttk^  eo«rt. 
Id.  I  -wl&en  avillclent. 

The  time  within  which  the  decision  of  the  court  must  be  filed, 
in  a  case  specified  in  section  1010  of  this  act,  is  ten  days  after 
the  cause  is  finally  submitted.  The  decision  of  the  court,  in  a 
case  specified  in  section  1022  of  this  act,  is  sufficient  if  it  directs 
the  judgment  to  be  entered  thereupon;  but,  if  so  required  by  a 
party  appealing,  the  justice  by  whom  tne  decision  was  made, 
must,  within  ten  days  after  the  appeal  is  perfected,  and  notice 
thereof  and  of  the  requirement  is  given  to  him,  make,  and  file 
with  the  clerk,  a  soecial  decision,  stating  separately  the  facta 
found,  and  the  conclusions  of  law. 

L.    1872.   ch.    629.   f  4. 

I  8174.  Counterclalma. 

A  counterclaim,  specified  in  subdivision  second  of  section  501 
of  this  act,  cannot  be  interposed,  in  an  action  brought  in  the 
court,  unless  it  is  of  such  a  nature,  that  the  court  has  jurisdiction 
of  an  action  founded  thereupon;  except  that,  in  an  action  brought 
by  an  executor  or  administrator,  any  counterclaim  may  be  inter- 
posed, which  could  be  interposed,  in  a  like  action,  brought  in  the 
supreme  court.  A  counterclaim  may  be  interposed,  in  an  action 
brought  in  the  court,  without  respect  to  the  amount  thereof; 
and  judgment  thereupon,  in  favor  of  the  defendant,  may  be 
rendered  for  any  sum. 

I  317B.  Perialiable  property  mar  1>«  sold. 

Where  perishable  property  has  been  levied  upon,  by  virtue  of 
an  execution  or  warrant  of  attachment,  the  court  may,  upon  the 
application  of  the  officer  making  the  levy,  by  order,  direct  the 
sale  thereof,  at  such  a  time,  and  upon  such  a  notice,  as  it  deems 
proper;  and  thereupon  the  property  must  be  sold  accordingly. 

L.   1874.  ch.  645.   fi  6. 

y  I  3176.  Portion  of  verdict,  etc.,  max  be  reiaitted. 

,    A  party  to  whom  a  sum  is  awarded,  upon  a  trial,  an  assesa- 
ment  of  damages,  or  the  execution  of  a  reference  or  writ  of  in- 
ulry,  may  remit  any  portion  thereof,  and  take  judgment  for  the 
'residue. 

3m  L.  1867,  ch.  844,  I  49.  „^^ 
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ARTICLB  THIRD. 

ProviHoM  eoDchuivdy  afplicable  to  the  prooeedinffi,  other  than 
appeal$,  %n  certain  marine  cauaee. 

■•e.  SITT.  AiTMt  In  eerUin  marine  Cannes.    Ooort  Bay  regvlnte   by  gwitH 
mien. 
S178.  Id.;  oontentn  of  erder  of  arrest. 
S17B.  Id.;  proceedings  on  arrest. 
8180,  8181.  Id.;   ball  or  deposit  before  retnn. 
8182.  Id.;  bail  or  deposit  after  return. 
8188.  Id.;  wben  and  how  defendant  to  remain  In  eosloiy. 
8184.  Id.;  retnm  of  summons,  etc. 
8180.  Id.;  proceedings  after  retnm. 

8186.  Id.;  trial. 

8187.  Ordinary  action  may  be  brsngbt  tor  like  canse. 

^  %  S17T.  Arrest  in  certain  marine  eanaen.    Conrt  may  reirn- 
late  by  ireneral  rules. 

In  an  action  specified  in  snbdiTision  second  of  section  817  of  this 
act,  the  plaintiff  maj  apply  for  an  order  of  arrest,  to  accompany 
the  summons,  in  the  form  and  to  the  effect  specified  in  the  next 
section.  If  such  an  order  is  fO'anted,  the  proceedin^rs  in  the  action 
must  be  conducted  as  prescribed  in  this  article.  The  justices  of 
the  court,  or  a  majority  of  them,  may,  from  time  to  time,  by  one 
or  more  general  rules,  attested  by  the  hands  of  the  justices 
making  the  same,  and  filed  with  the  derlr,  regulate  the  manner 
in  which  an  application  for  such  an  order  may  be  made,  and  the 
cases  in  which  an  undertaking  may  be  dispensed  with.  Until 
regulations  are  so  established,  the  justice  to  whom  the  applica- 
tion is  made,  may,  in  his  discretion,  require  or  dispense  with  aiii 
undertaking  thereupon.  I 

See  L.  1872,  cb.  620,  part  of  |  6.  ' 

I  81T8.  Id.  I  eoatenta  of  order  of  arreat* 

The  order  of  arrest,  granted  as  prescribed  In  the  last  section, 
must  require  the  sheriff  to  arrest  the  defendant,  and  to  bring 
him  forthwith  before  the  court,  at  the  chambers  thereof;  or  if, 
when  he  is  arrested,  the  court  is  not  in  session  at  chambers,  to 
hold  him  to  bail,  in  a  sum  specified  in  the  order,  for  his  personal 
attendance  at  the  opening  of  the  court,  on  the  next  day  there* 
after,  when  It  is  in  session  at  the  chambers  thereof.  The  order 
must  also  direct  that  the  defendant  be  summoned  to  answer  the 
complaint  in  the  action  forthwith.  Thereupon  the  summons  must 
conform  to  the  order. 

See  R.  L.  1818.  888-389.  ffi  110.  111.  118,  119.  120,  121,  128.  124.  127-UV; 
also,  L.  1872,  cb.  629.  |  6. 

I  81T9.  Id.  I  proeeedlnffs  on  arrest. 

The  sheriff,  upon  arresting  the  defendant,  by  virtue  of  such  an 
order  must,  at  the  same  time,  serTe  upon  him  the  summons;  and 
also  a  copy  of  the  order  of  arrest,  and  of  the  papers,  upon  which 
it  was  granted.  He  must  forthwith  bring  the  defendant  before 
the  court  at  the  chambers  thereof;  if  the  court  is  then  in  ses- 
sion at  chambers;  otherwise,  unless  bail  is  given,  as  prescribed 
in  the  next  Bection.  he  mnpt  take  the  defendant  to  the  jail  of  the 
city  and  county  of  New-York,  for  the  confinement  of  prisoners 
in  civil  canses.  The  keeper  thereof  must  confine  the  defendant 
therein.  On  the  next  day  thereafter,  when  the  court  is  in  session 
at  chambers,  the  sheriff  must  take  the  defendant  from  the  jail, 
and  bring  him  before  the  court. 
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$  8180.  Id. I  ball  or  deposit  before  return. 

The  defendant  may  give  bail,  by  deliyering  to  the  sheriff  a  writ- 
ten undertaking  to  the  plaintiff,  in  the  sum  specified  in  the  order 
of  arrest,  executed  by  one  or  more  sureties,  to  the  effect  that  the 
defendant  will  attend  in  person  at  the  opening  of  the  court,  at 
the  chambers  thereof,  on  the  next  day  thereafter  when  it  Ib 
there  in  session;  or  he  may  deposit  with  the  sheriff  the  sum 
(specified  in  the  order  of  arrest.  In  either  case,  the  sheriff  must 
forthwith  release  him  from  custody. 

S  8181.  Tbe  same. 

Where  bail  is  given,  as  prescribed  in  the  last  section^  the  officer 
taking  the  acknowledgment  of  the  undertaking  must,  if  the  sher- 
iff so  requires,  examine  under  oath,  to  a  reasonable  extent,  the 
persons  offering  to  become  bail,  concerning  their  property  and 
their  circumstances.  The  defendant  may  give  bail,  or  make  the 
deposit,  immediately  upon  his  arrest,  at  any  hour  of  the  day  or 
night;  and  he  must  have  reasonable  opportunity  to  seek  for  and 
to  procure  bail,  before  being  committed  to  jail.  Where  a  deposit 
is  made,  the  money  deposited  must,  before  the  expiration  of  the 
next  day  thereafter,  not  being  Sunday  or  a  public  holiday,  be 
paid,  by  the  sheriff,  into  court,  to  the  credit  of  the  action,  as 
prescribed  in  section  3164  of  this  act. 

i  8182.  Id.)  ball  or* deposit  after  return. 

At  any  time  after  the  return  of  the  sheriff,  and  before  final 
judgment,  a  justice  of  the  court  may  admit  a  defendant  in  cus- 
tody to  bail,  or  allow  him  to  make  a  deposit;  aud  may  direct  his 
release,  upon  his  giving  bail,  or  making  the  deposit  accordingly. 
The  sum  to  be  deposited,  or  the  sum  specified  in  the  undertaking 
of  the  bail,  must  be  fixed,  and  the  sureties  in  the  undertaking 
must  be  approved,  by  the  justice;  who  must  be  satisfied,  by  their 
examination,  or  by  other  proof,  respecting  their  sufficiency.  The 
undertaking  must  be  to  the  effect  that  the  defendant  will,  at  all 
times,  render  himself  amenable  to  any  mandate  which  may  be 
issued,  to  enforce  a  final  judgment  against  him  in  the  action. 
Article  fourth  of  title  first  of  chapter  seventh  of  this  act^  applies, 
where  bail  is  given  as  prescribed  in  this  or  the  last  section. 

i  8183.  Id.)  irben  and  bomr  defendant  to  rentaln  In 
enatodr. 

Unless  ball  is  given,  or  a  deposit  is  made,  as  prescribed  In  the 
last  three  sections,  the  defendant  must  remain  in  the  jail  by 
virtue  of  the  order  of  arrest,  until  final  judgment  in  the  action; 
and,  if  the  judgment  is  against  the  defendant,  until  the  return 
of  an  execution  against  property,  issued  thereupon.  But  the 
court  must  direct  him  to  oe  brought  into  court,  at  the  time  of 
the  trial;  and  it  may,  in  its  discretion,  direct  him  to  be  brought 
into  court  at  any  other  time.  In  either  case,  he  must  be  taken 
from  the  jail,  and  brought  into  court  accordingly. 

I  8184.  Id.  I  return  of  aummons,  etc. 

The  sheriff,  after  serving  the  summons  and  executing  the 
order  of  arrest,  must  make  a  full  return  of  his  proceedings  there- 
upon, to  the  court  at  chambers.  The  return  must  be  made  forth- 
with, unless  the  court  is  not  then  in  session  at  chambers;  In 
which  case,  it  must  be  made  immediately  after  the  opening  of 
the  court,  on  the  first  day  thoronfter,  when  it  is  there  in  eesslom 
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If  the  defendant  has  given  bail,  the  undertaking  ot  the  bail  mast 
be  returned,  to  be  delivered  to  the  plaintiff  when  the  court  so 
directs. 

9  S18B.  Id.  I  proceedittar*  after  retiint. 

Unless  both  parties  sooner  appear,  the  court  must  wait  ont 
hour  after  the  return;  or,  if  the  defendant  has  given  bail,  one 
hour  after  the  opening  of  the  court.  As  soon  after  the  parties 
appear,  or  after  the  expiration  of  the  hour,  as  the  business  upon 
■which  the  court  is  then  engaged  will  permit,  the  court  must  talte 
up  the  cause.  If  the  plaintiff  does  not  then  appear,  a  judgment 
dismissing  the  complamt,  with  costs,  must  be  rendered.  If  the 
defendant  does  not  then  attend  in  person,  the  plaintiff*  must 
then  make  his  complaint,  and  the  defendant's  default  must  be 
entered.  If  the  plamtiff  appears  and  the  defendant  attends  in 
person,  the  pleadings  must  then  be  made,  and  issue  muist  be 
joined.  The  pleadings  may  be  oral  or  written;  if  they  are  oral, 
the  clerk  must  enter  the  substance  thereof  in  the  minutes.  If 
either  party  desires  a  trial  by  a  jury,  he  must  demand  the  same, 
at  the  time  of  the  joinder  of  issue;  otherwise  the  issu<f  must  be 
tried  by  the  court,  without  a  jury. 

i  Sise.  Id.  I  «rlal. 

Where  a  trial  by  jury  is  duly  demanded,  the  court  at  eham* 
bers  must  direct  the  issue  to  be  tried,  at  a  trial  term,  upon 
such  notice  as  it  deems  proper,  or  without  notice;  it  may  also 
direct  that  the  action  have  a  preference  upon  the  day  calendar, 
either  generally  or  for  a  particular  day;  and  it  may  give  such 
direction  as  it  deems  proper,  with  respect  to  filing  a  note  of  issue. 
Where  a  trial  by  jury  is  not  duly  demanded,  or  where  the  de- 
fendant is  in  default,  the  evidence  must  then,  or  at  such  subse- 
quent time,  either  at  chambers  or  at  a  trial  term  or  special  term, 
as  the  court  at  chambers  appoints,  be  given;  and  thereupon  final 
judgment  must  be  rendered.  But  the  issue  must  be  appointed  to 
be  tried,  within  six  days  after  the  joinder  thereof,  unless  both 
parties  assent  to  a  longer  time;  or  a  trial  by  jury  is  demanded, 
and  there  is  no  term  of  the  court,  at  which  ft  can  be  had,  within 
that  time.  The  trial  cannot  be  adjourned,  without  the  consent 
of  both  parties,  beyond  three  calendar  months  from  the  joinder 
of  issue. 

i  S187*  Ordinarr  action  mar  be  bronarht  for  like  eaase. 

This  article  does  not  prevent  the  plaintiff  from  commencing, 
and  conducting  iu  the  ordinary  manner  an  action,  for  r.  caiMNf 
specified  in  subdivision  second  of  section  817  of  this  act. 
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ARTIGLB  FOURTH. 

Appeals. 
(AmeDded,  1902.) 

Sec.  3188.  Appeal  from  a  Jndfrmciit. 

8189.  Mem;  from  an  order. 

8190.  Time  to  appeal  and  proceedings  thereupon. 

3191.  Appeal   to   appellate   dlTlsion  of   the  supreme   court  and   la   wl 

cases. 

3192.  Idem;    proceedings  refrnlated. 
310.^.  Idem;  ^-Ithln  what  time. 
3194.  Idem;  determination  upon  appeal,   how  enforced.  Idem;  wbere  ns* 

tcfi>  **9i  oroperif  granted. 

S  818S.    [Am'd,  1805,  1908.]    Appeal  from  a  Judgment. 

An  appeal,  to  the  supreme  court  may  bo  taken  from  a  final  or 
interlocutory  judgment  rendered  in  the  city  court  of  the  city  of 
New  York  in  a  case  where  an  appeal  may  be  taken  to  the  appel- 
late division  of  the  supreme  court  from  a  final  or  interlocutory 
judgment  rendered  in  the  supreme  court  as  prescribed  in  seotioB 
thirteen  hundred  and  forty-six  and  section  thirteen  hundred  and 
forty-nine  of  this  act. 

L.  1863,  ch.  617.  f  5;  L.  1872.  ch.  629,  »  9  and  11;  L.  1800.  eta.  046;  !«.  19aS, 
cb.  611.   In  effect  Sept.   1,  1902. 

i  8189.    [Am'd,  180S,  1002.]    Idem)  from  am  order. 

An  appeal  to  the  supreme  court  may  also  be  taken  from  aa 
interlocutory  judgment  rendered,  or  an  order  made  at  chambers, 
or  at  a  special  term  or  a  trial  term  of  said  city  court,  or  from  an 
order  made  by  a  judge  thereof  out  of  court,  in  a  case  where  an 
appeal  may  be  taken  to  the  appellate  division  of  the  supreme 
court  from  an  interlocutory  judgment  rendered,  or  an  order  made, 
in  like  manner,  as  prescribed  in  sections  thirteen  hundred  and 
.forty-seven,  thirteen  hundred  and  forty-eight  and  thirteen  hnn- 
dred  and  forty-nine  of  this  act.  Upon  such  an  apiieal  the  supreme 
court  shall  have  full  power  to  review  any  exercise  of  discretion 
by  the  court  or  judge  below. 

L.  1872.  ch.  629,  ff  9  and  10;  L.  1896,  ch.  946;  L.  1902,  eta.  616.  In  offset 
Bept.  1,  1902. 

f  3190.  [Am*d,  1002.]  Time  to  appeal  and  proceedlB^a 
thereupon. 

An  appeal,  authorized  by  either  of  the  last  two  st»ctions,  must 
be  taken  within  ten  dnya  after  service  of  a  copy  of  the  jud^rmeut 
or  order  appealed  from,  and  a  written  notice  of  the  date  of  the 
entry  thereof.  In  every  other  respect,  titles  first,  third  and  fourth 
of  chapter  twelfth  of  this  act,  so  far  as  the  same  are  applicable 
thereto,  apply  to  and  govern  an  appeal,  taken  as  prescribed  Id 
either  of  the  last  two  sections. 

U  1902,  ch.  515.     In    effect  Sept.  1.  1902. 

S  »101.  [Am*d.  1805.  1902.1  Appeal  to  the  appell«.«e 
division    of   the   iinpreme    eonrt;   In    Trhnt    caaeii. 

An  appeal  to  the  appellate  division  of  the  supreme  court  rn  the 
first  judicial  department  may  be  taken  from  the  judgment  or 
order  entered  upon  the  determination  of  an  appeal  taken  as  | ire- 
scribed  in  section  thirty-cme  hundred  and  eighty-eight  and  thirty- 
one  hundred  and  eighty-nine  of  this  act,   provided  such   appeal) 

(MS 
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be  allowed  bj  order  made  at  the  term  at  which  such  appeal  was 
determined  or  at  the  term  next  after  judgment  is  entered  upon 
such  determination  and  provided  further  that,  where  such  appeal 
is  from  an  order  granting  a  new  trial  upon  a  case  or  exceptions, 
the  appellant  must,  with  his  application  for  leave  to  appeal,  file 
an  assent  on  his  part  that,  if  the  order  is  affirmed,  judgment 
absolute  may  be  rendered  against  him. 

Co.  Proc..  I  362:  L.  1874,  ch.  646,  f  0;  L.  1886,  cb.  946;  L.  1902,  cb.  616. 
In  effect  Sept.  1,  1902. 

I  3192.  [A.m*d,  1902.]  Practice  and  proceedlmvs  oa  appeal 
to  appellate  division  of  «iipreine  court. 

Titles  first,  third  and  fourth  of  chapter  twelve  of  this  act,  so 
far  as  the  same  are  applicable  thereto,  apply  to  and  govern  an 
appeal,  taken  as  prescribed  in  the  last  section,  except*  as  otherwise 
expressly  prescribed  in  the  next  two  sections. 

See  L.  1874.  ch.  646.  |  9;  L.  1902,  ch.  616.  In  effect  Sept.  1,  1908. 

I  3193.    [Am'd,  1895,  1902.]    Idenii  wltMn  what  time  talcen. 

An  appeal,  authorized  by  section  thirty-one  hundred  and  ninety- 
one  of  this  act,  must  be  taken  within  twenty  days  after  the  ser 
vice  of  a  copy  of  the  order  allowing  such  appeal  and  a  written 
notice  of  the  date  of  the  entry  thereof. 

L.  1895.  ch.  946;  L.  1902.  ch.  616.    In  effect  Sept.  1,  1902. 

18194.  [Am*d,  1992.]  Idem)  determlaatlon  vpoa  appeal^ 
kow  enforced.  Idem}  where  aew  trial  was  properly 
nrranted. 

The  judgment  or  order  of  the  appellate  court  mast  be  remitted 
to  the  court  below,  to  be  enforced  according  to  law.  Upon  an 
appeal  from  an  order  granting  a  new  trial,  on  a  case  or  excep- 
tions, if  the  appellate  court  determines  that  no  error  was  com- 
mitted in  granting  the  new  trial,  it  must  render  judgment  abso- 
lute upon  the  right  of  the  appellant;  and  thereupon  an  assessment 
of  damages,  or  any  other  proceedings,  requisite  to  render  the 
judgment  effectual,  may  be  had  in  the  city  court  of  the  city  of 
New  York. 

L.  1902,  ch.  616.   In  effect.  Sept.  1,  1902. 

S  3191-a.  [Added,  1904.]  Appeals  from  the  cltr  court  of 
the  city  of  New^  York. 

Where,  on  an  appeal  from  a  judgment  or  order  taken  as  pre- 
scribed in  article  fourth  of  title  first  of  chapter  twenty  of  this 
act,  a  party  shall  present  to  the  clerk  a  printed  copy  of  the  judg- 
ment roll  or  order  appealed  from,  it  shall  be  the  duty  of  the 
clerk,  as  required,  to  compare  and  certify  the  same,  for  which 
service  the  clerk  must  receive,  for  the  use  of  the  city  of  New 
York  a  fee  at  the  rate  of  one  cent  per  folio.  Where  the  attor- 
neys for  all  the  parties  interested,  other  than  parties  in  default, 
or  against  whom  a  judgment  or  a  final  order  has  been  taken, 
and  is  not  appealed  from,  stipulate  in  writing  that  a  paper  is  a 
copy  of  any  paper  whereof  a  certified  copy  is  required  by  any 
provisions  of  this  act,  the  stipulation  takes  the  place  of  a  certifi- 
cate, as  to  the  parties  so  stipulating,  and  the  clerk  is  not  required 
to  certify  the  same,  or  entitled  to  any  fees  therefor.  And  the 
paper  so  proved  by  stipulation  shall  be  received  by  the  clerks  of 
all  the  courts  and  by  the  courts  and  shall  be  used  or  filed  with 
the  same  force  and  effect  as  if  certified  by  a  clerk  of  the  court. 

U  1904,  eh.  430.    In  effect  Sept.  1.  1»04. 

I  8196.  [Repealed  JaPr  h  1896j  L.  1895,  ch.  946.1 
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TITLE  II. 

The  mayor's  court  of  the  city  of  Hudson,  and  the  rsooordc  V 
courts  of  the  cities  of  X3tica  and  Oswego. 

[Mayor's  Court  of  City  of  Hudson  superseded  by  City  Court 
of  the  City  of  Hudson  by  L.  1895,  ch.  751,  §§  127-142.] 

Sec.  8190.  ClTll   Jarlsdictlon   prescribed. 

8197.  Gci-taln  pending  actiona,  etc.,  transferred  to  supreme  court. 

3198.  I<f.:  ccitain  papers,  etc.,  to  be  transmitted  to  county  deck* 

8199.  Power  of  supreme  conrt.  In  actions,  etc.,  0o  traDSferxeO. 

3200.  Proceedings  in  case  dt  Judge's  disabttity. 

3201.  Service  of  subpoenas. 
8202.  Effect  of  this  title   limited. 

S  818G.  Civil  Iwiadlctios  preaeribea. 

The  civil  Jurisdiction  of  the  mayor's  court  of  the  city  of 
Hudson,  the  recorder's  court  of  the  city  of  Utica,  and  the  re- 
corder's court  of  the  city  of  Oswego,  extends  only  to  an  action 
whereof  jurisdiction  is  expressly  conferred  upon  the  court,  by  a 
provision  of  a  statute  incorporating,  or  otherwise  specially  re- 
lating to  the  government  of,  the  city  wherein  the  court  is  located. 
Co.  Proc.,   I  88. 

S  819V*  Certain  penainir  siction«»  «tc.»  transferred  to  an- 
preme  conrt. 

Every  civil  action,  now  pending  in  either  of  those  courts,  other 
than  an  action  specified  In  the  last  section,  is  hereby  transferred 
to  the  supreme  court;  and  the  subsequent  proceedings  therein, 
before  and  after  the  judgment,  must  be  the  same,  as  if  the  action 
had  been  commenced  in  the  supreme  court. 

I  8198.  Id.  I  certaini  paper ■»  eto.»  to  be  transmitted  t« 
oonnty  clerk. 

All  judgment-rolls,  and  other  records,  and  all  books  and  papers, 
relating  exclusively  to  civil  actions,  other  than  an  action  specified 
in  the  last  section  but  one,  now  remaining  in  either  of  those 
courts,  must  be  delivered  by  the  clerk  thereof,  or,  if  there  is  no 
clerk,  by  the  judge  or  other  officer,  having  the  custody  thereof, 
to  the  clerk  of  the  county  in  which  the  court  is  located,  to  be 
preserved  among  the  records  of  his  office.  The  expense  of  so 
doing  is  a  county  charge* 

I  3199.  Power  of  anpreme  conrt,  in  aotions»  etc.,  so 
transferred. 

The  supreme  court  may  review,  enforce^  vacate,  or  amend  a 
final  iudgraeut  heretofore  rendered  by  either  of  those  courts,  in 
a  civil  action,  other  than  an  action  specified  in  section  310d  of 
this  act,  with  like  power  and  efl!ect,  as  the  court  in  which  it  was 
commenced  might  nave  so  done,  if  this  act  had  not  been  passed. 

I  8SOO.  Proceedinsra  in  case  of  IndirCa  diaabllltr- 

The  county  court  of  the  county  in  which  either  of  those  courts 
is  located,  may,  by  an  order,  remove  to  itself  an  action  of  which 
either  of  those  courts  has  jurisdiction,  as  prescribed  in  section 
3196  of  this  act,  upon  proof,  by  affidavit,  that  the  judge  thereof 
18,  for  any  cause,  incapable  of  acting,  either  generally  or  in  tJie 
particular  action.  Sections  344.  845,  and  346  of  this  act  apply 
to  such  an  order  of  removal,  and  to  the  proceedings  subsequent 
thereto.  The  proceedings  subsequent  to  the  order  are  the  same, 
as  in  an  action  brought  in  tbo  county,  court,  except  that  costs 
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mst  be  awarded,  as  if  the  action  had  remained  in  the  court 
rom  which  it  was  removed. 
Go.  Proc..  part  of  |  83. 

§  SSSOl*  Service  of  subpoeiiAa. 

A  snbpoeua,  issued  out  of  either  of  those  courts,  may  be  served 
PQO  a  witness,  at  any  place  wiibin  the  State.  A  warrant  to 
pprehend  a  witness,  for  a  failure  to  obey  such  a  subpoena,  may 
B  directed  to  the  sheriff  of  the  county  where  the  court  is  located, 
ad  executed  by  him  within  any  county  of  the  State.    The  sheriff 

1  subject  to  the  same  liability,  for  a  failure  to  serve  or  return  it, 
ft  if  it  was  issued  out  of  the  supreme  court. 

2  R.    L.  605,   cb.  85,   $  18. 

%  saoS.  Bffect  of  tbU  title  limited. 

This  title  does  not  affect  any  provision  of  law  conferring:  upon 
judge,  or  upon  the  judj^es,  of  either  of  those  courts,  jurisdie- 
on,  power  or  authority,  in  an  action  brought  in  another  court, 
r  in  a  special  proceeding. 
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TITLE  m. 
The  city  court  of  Yonken. 

IM.  taOt.  jQrlidlctlon   In  cItU  acUoiiA. 
8204.  lABt   lectiOD    qnAlined. 
8206.  SammoDB.   where   serred. 

8908.  TblB  title  does  not  affect  Jarladletton  of  th«  covrt,  wtc  to  D 
proceediogB. 

I  8203.  Jurlfldlctlon  in.  ciTfl  actlona. 

The  juriBdiction  of  the  city  court  of  YonkerB  extends  to  tbe 
following  ciTil  actions  only: 

1.  An  action  against  a  natnral  person,  or  against  a  foreign  or 
domestic  corporation,  wherein  the  complaint  demands  judibest 
for  a  sum  of  money  only,  or  to  recover  one  or  more  chatteta, 
with  or  without  damages  for  the  taking,  withholding,  or  deto- 
tion  thereof. 

2.  An  action  to  foreclose  or  enforce  a  lien,  upon  real  propeitf 
in  the  city  of  Yonkers,  created,  as  prescribed  by  statute,  in  ftwr 
of  a  person  who  has  performed  labor,  or  furnished  materiolsta 
be  used,  in  erecting,  altering,  or  repairing  a  building,  buiidiug 
lot,  or  appurtenance  thereto,  including  fences,  sidewalkis,  paTiifi 
wells,  fountains,  fish-ponds,  ornamental  and  fniit  trees,  an^  eveiT 
other  improTement  to  a  building  or  building  lot. 

3.  An  action  to  foreclose  or  enforce  a  lien,  for  a  sum  not  ex-; 
ceeding  one  thousand  dollars,  ezclusiye  of  interest,  upon  one  or 
more  chattels. 

See  L.  1878.  ch.  61.  81  1  "nd  3;  L.  1874,  ch.  171,  |  1;  U  187&,  ch.  SS.IU 
L.  1878,  ch.  186.  Ifi  1  and  2. 

i  8204.  [Am*d,  1888.]    I^aat  seotion  qualified. 

The  jurisdiction  conferred  by  the  last  section  is  subject  to 
the  following  limitations   and   regulations:  i 

1.  In  an  action  wherein  the  complaint  demands  judgment  fofj 
a  sum  of  money  only,  the  sum,  for  which  judgment  is  renderau 
in  favor  of  the  plaintiff,  cannot  exceed  one  thousand  doUan^l 
exclusive  of  interest,  and  costs  as  taxed;  except  where  it  M 
brought  upon  a  bond  or  undertaking,  given  in  an  action  or  Ai 
special  proceeding  in  the  same  court,  or  before  the  city  jndi^ 
Where  the  action  is  brought  upon  a  bond  or  other  contract,  W 
judgment  must  be  for  the  sum  actually  due,  without  regard  to  ft 
penalty  therein  contained;  and  where  the  money  is  payable  la 
Instalments,  successive  actions  may  be  brought,  for  the  instal- 
ments, as  they  become  due. 

2.  In  an  action  to  recover  one  or  more  chattels,  a  judgment 
cannot  be  rendered,  in  favor  of  the  plaintiff,  for  a  chatte!  <* 
chattels,  the  aggregate  value  of  which  exceeds  one  thousand 
dollars. 

3.  The  court  has  not  jurisdiction  of  an  action  against  a* 
executor  or  administrator,   in   his  representative  capacity. 

4.  The  court  has  not  jurisdiction  of  any  action,  unless  oni 
of  the  parties  thereto  resides  in  the  city  of  Yonkers,  or  in  i 
town  of  Westchester  county,  adjoining  that  city;  or  a  warrart 
of  attachment  is  granted  to  noromnnnv  the  summons,  and  levie 
upon  property  of  the  drfendnnt,  within  that  city:  or  the  actioi 
is  brought  to  recover  one  or  more  statutory  penalties,  by  thi 
city  of  Yonkers,  or  one  of  its  officers  or  boards  of  commls^lnnew 
Such  warrant  of  attachment  must  be  granted  and  subsequeiif 
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proceeding!  taken  in  accordance  with  the  provisions  and  re» 
qairements  herein  relating  to  attachments  in  courts  of  Justieea 
of  the  peace. 

L.   1888.   ch.  494. 

$  8206.  Snmn&onsy  where  serred. 

The  summons,  in  an  action  brought  in  the  court,  maj  be  serred 
«,t  any  place  within  the  county  of  Westchester,  but  not  elsewhere. 

8  8206.  This  title  does  not  alleet  Jnrlsdiettom  of  tke  eonrtt 
^te.9  In  special  proeeedinirs* 

This  title  does  not  affect  any  provision  of  law,  conferring  upon 
the  court,  or  upon  the  city  judge  of  Yonkers,  jurisdiction,  power, 
or  authoritv,  in  a  special  proceeding;  or  conferring  upon  the  city . 
judge  of  xonkers  power  or  authority,  in  an  action  brooitht  In 
another  court. 
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TITLE  rV. 

The  diitrict  courts  of  the  city  of  New-York,  and  the 
jTisticea'  courts  of  the  cities  of  Albany*  and  Troy. 

Vrtlcltt  1.  ProTUlODS  genenlly  applicable  to  all  the  coarta  apecifled   In   thla 

title. 
2.  ProTtfieni  exdualrely  applicable  to  tbe  district  coorU  of  tte  cur 

of  New- York, 
t.  ProTUiona  •xcluairelj  applicable  to  tbe  Josticea*  eoozfea  of  Alfeav 

and  Troy. 

article:  first. 

firovisunu  generaUy  applicable  to  all  the  courts  specifled  in  Ifttt 

title. 

8ee.  8207.  Serrlce  of  complaint  with   Kammona;  proceedings  tberenpoa. 
8206.  Id.;  and  proof  of  aerrice. 
8aOQ.  Action  to  be  commenced  bjr  ierrice  of  aammona. 

8210.  Order  of  arreat;  warrant  of  attachment;   requisition  to  rsplosy. 

8211.  The  Ult  aectlon  qaalUled. 

8212.  Proceedings  where  tlUe  te  real  property  ia  in  qaestlon. 
8218.  Appealf. 

8214.  Bitect  of  thla  act.  npen  jnriadlctlon  and  proceedinga. 

I  8207.  SerTfco  of  eomplAint  nrltb  siinamonai  prooe«4iB«(s 
l^l&ereiipon. 

Section  3126  of  this  act  applies  to  an  action  to  recoTer  iipoa 
or  for  breach  of  a  contract,  express  or  implied,  brought  in  a 
district  court  of  the  city  of  New- York,  In  the  justice's  court  of 
the  city  of  Albany,  or  in  the  justice's  court  of  the  city  of  Troy. 

L.  18S7.  ch.  844,  f  16;  L.  1878.  ch.  182,  ||  1  and  2. 

I  8208.  Id.)  and  proof  of  serTfoe. 

In  an  action  brought  in  either  of  those  courts,  the  sommoiUL 
and,  in  a  proper  case,  a  copy  of  the  complaint,  may  be  serred 
by  any  person  not  a  party  to  the  action;  except  that  where  tlie 
action  is  brought  in  a  district  court  of  the  city  of  New- York,  a 
person,  other  than  a  constable  or  a  marshal,  serving  the  same, 
must  be  first  empowered  to  do  so,  either  by  the  justice,' or  by 
the  atto^ney  to  the  corporation,  as  now  prescribed  by  law. 
Proof  of  service  thereof,  by  such  a  person,  must  be  made  by  his 
affidavit;  which  must  state  the  particular  place,  time,  and  maoner 
of  service,  and  that  the  affiant  knew  the  person  so  served,  to  be 
the  person  mentioned  and  described  iir  the  summons,  as  defendant 
therein. 

See  L.  1878.  ch.  182.  If  1  and  8;  L.  1867.  ch.  844.  f  16:  L.  IIMB.  ch.  4M. 
I  14;  L.  1864.  ch.  668,  (  2,  and  L.  1866,  ch.  768;  also  t  2878,  ante. 

I  8209.  Action  to  be  oommenced  by  aorWee  of  annanaona. 

An  action,  brought  in  either  of  those  courts,  at  any  time  aft^ 
this  chapter  takes  effect,  must  be  commenced  by  the  voluntaiy 
appearance  of,  and  joiader  of  Issue  by,  the  parties,  or  by  the 
service  of  a  summons. 

I  8210.  [Am'd,  1884.]  Grder  of  arrest)  warrant  of  attaak- 
■sent  I  ro«nlsitIon  to  repl^vr'* 

Articles  third,  fourth,  and  latth  of  title  second  of  chapter  nine- 
teenth of  tills  act  apply  to  an  action  brought  in  either  of  those 

•  The  titte  ia  now  "  Oltjr  Conrt  of  AIIM17*"  Laws  1884.  ch.  Itt. 
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courts,  except  as  otherwise  prescribed  In  the  next  section.  A*  d 
except,  also,  that  where  the  warrant  of  attachment,  or  requisi- 
tion to  replevy,  is  issued  out  of  a  district  court  of  the  city  of 
New-York,  against  a  uou-refiident  defendant,  the  said  warrant, 
or  requisition,  must  require  the  marshal  to  attach  or  replevy  the 
property,  on  or  before  a  day  therein  specified,  which  must  be 
not  legs  than  two  nor  oxore  than  four  days  before  the  retura 
day  of  the  summons. 

L.  1884,  cb.  400. 

I  8211.  Tbe  Immt  ■«ctton  analllled. 

The  provisions  of  the  last  section  are  subject  to  the  foUowini: 
qualifications: 

1.  Nothing  contained  In  either  of  the  articles,  so  made  appli- 
cable, applies  to  an  order  of  arrest,  in  an  action  brought  in  a 
district  court  of  the  city  of  New-York,  or  affects  any  provision 
of  this  title,  relating  to  the  jurisdiction  of  either  of  the  courts 
specified  in  this  title. 

2.  An  order  of  arrest  in  an  action  brought  in  the  justice's  court 
of  Albany,  or  the  justice's  court  of  Troy,  or  a  warrant  of  attach- 
ment, or  a  requisition  to  replevy,  in  either  of  those  courts,  or  in 
a  district  court  of  the  city  of  New-York,  must  be  granted  by, 
and  directed  to,  and  executed  by,  the  officer  empowered,  by  the 
statutes  remaining  in  force  after  this  chapter  takes  effect,  to 
grant  or  execute,  as  the  case  requires,  in  the  same  court,  a  war- 
rant to  arrest,  a  warrant  of  attachment,  or  a  requisition  in  an 
action  to  recover  a  chattel. 

3.  The  manner  of  applying  for,  granting,  and  executing  an 
order  of  arrest,  a  warrant  of  attachment,  or  a  requisition  to 
replevy,  and  the  proceedings  thereupon,  and  with  respect  thereto, 
as  prescribed  in  the  articles  so  made  applicable,  are  subject  to 
the  statutes,  remaining  unrepealed  after  this  chapter  takes 
effect,  specially  applicable  to  those  courts,  or  to  either  or  any 
of  them,  prescribing  the  duties  of  the  justices,  or  of  the  clerks 
thereof,  or  regulating  the  mode  of  transacting  business  in  an 
action  brought  therein. 

I  8218.  ProceedlniTS  -where  title  to  real  propertx  !■  iit 
questlom. 

Sections  2951  to  2958  of  this  act,  both  inclusive,  apply  to  an 
action,  brought  in  either  of  those  courts;  except  that,  where  the 
action  is  brought  in  a  district  court  of  the  city  of  New- York,  the 
surety  upton  the  defendant's  undertaking  is  liable,  in  the  case 
specified  in  section  2952,  to  any  amount,  for  which  judgment 
might  have  been  rendered  by  the  district  court,  if  the  answer 
and  undertaking  had  not  been  delivered. 

See  Co.  Proc.,  S  68. 

i  8318.  [Am'd,  1896.]    Appeals. 

An  appeal  from  a  judgment,  rendered  in  a  district  court  of  the 
city  of  New  York,  may  be  taken  to  the  supreme  court,  in  the 
cases,  and  in  the  manner  prescribed  in  articles  first  and  second 
of  title  eight  of  chapter  nineteenth  of  this  act.  Such  appeal 
shall  be  heard  in  such  manner  and  by  such  justice  or  justices 
as  the  appellate  division  of  the  supreme  court  in  the  first  depart- 
ment shall  direct.  The  appellate  court  may  reverse,  affirm  or 
modify  the  judgment  appealed  from,  and  where  a  judgment  Is 
reversed,  may  order  a  new  trial  in  the  district  court.  Where  a 
judgment  is  modified,  or  where  a  new  trial  is  ordered,  costs 
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shall  be  In  the  discretion  of  the  appellate  court.  An  appeal 
from  the  judgment  rendered  in  the  justice's  court  of  the  citr 
of  Albany,  or  the  justice's  court  of  the  city  of  Troy,  may 
bo  taken  in  a  case  where  an  appeal  may  be  taken  to  a  county 
court  from  a  judgment  rendered  by  a  justice  of  the  peace  as 
prescribed  by  title  eight  of  that  chapter,  and  in  no  other  case. 
Such  an  appeal  must  be  taken  to  the  county  court  of  the  county 
wherein  the  court  is  located. 

L.   1867,   ch.   844.   f  70;   L.   1805,   ch.  046. 

I  8214.  Effect  of  tltla  act,  upon  Jvrlsdietion  and  pr*- 
oeedlnara. 

Except  as  otherwise  specially  prescribed  In  this  title,  this  act 
does  not  affect  any  statutory  provision  remaining  unrepealed 
after  this  chapter  takes  effect,  relating  to  the  jurisdiction  and 
powers  of  either  of  those  courts;  the  appointment,  qualification* 
tenure  of  office,  powers,  or  duties  of  the  justices,  or  of  the  clerk, 
or  any  other  officer  thereof;  or  the  proceedings  therein;  except 
that  a  provision  of  this  or  any  other  statute,  whereby  a  proceed- 
ing in  an  action,  bronght  in  either  of  those  courts,  or  a  special 
proceeding,  brought  therein,  or  before  a  justice  thereof.  Is  assimi- 
lated, either  expressly,  or  by  reference  to  another  provision  of 
law,  to  a  proceeding,  in  an  action  or  a  special  proceeding  before 
a  justice  of  the  peace,  is  deemed  to  refer  to  the  corresponding 
proceeding,  aa  prescribed  in  chapter  nineteenth  of  this  act. 

856 
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article:  second. 

ProviMons  exdusively  applicable  to  the  district  courts  of  the  cUy 
of  New- York, 

Sec.  8216.  Repealed.  1002.    See  the  Municipal  Goart  Act  of  New  York  city. 
3210.  Repealed.  1002.    See  the  Municipal  Court  Act  of  New  York  city. 

8217.  Repealed,  1002.    See  the  Municipal  Court  Act  of  New  York  citj. 

8218.  Proceedings  thereupon. 

3210.  Repealed.  1002.  See  the  Municipal  Court  Act  of  New  York  city. 

3220.  Repealed,  1002.  See  the  Municipal  Court  Act  of  New  York  city. 

3221.  Repealed.  1002.  See  the  Municipal  Court  Act  of  New  York  city. 
8222.  Repealed.  1002.  See  the  Municipal  Court  Act  of  New  York  city. 

f  saiB.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

18210.  Repealed,  1002.  See  the  Municipal  Court  Act  of  New 
York  city. 

18217.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

18218.  Proceedlns*  thereupon. 

An  order  of  arrest  must  direct  that  the  summons  accompanying 
it  be  made  returnable,  immediately  upon  the  arrest  of  the  de- 
fendant; and  it  must  specify  a  sum,  in  which  the  defendant 
may  be  let  to  bail.  Sections  3179  to  3181,  both  inclusive,  sec- 
tion 3182,  except  the  last  sentence  thereof,  and  section  3183  of 
this  act,  apply  to  an  order  of  arrest,  granted  in  an  action  in 
either  of  those  courts;  and  to  the  proceedings  upon,  and  relating 
to,  the  execution  thereof.  In  all  other  respects,  the  statutory 
provisions  remaining  unrepealed  after  this  chapter  takes  effect, 
which  apply  to  and  regulate  the  application  for  a  warrant  to 
arrest  a  defendant,  the  granting  and  execution  thereof,  and  the 
proceedings  subsequent  thereto,  apply  to  and  regulate  the  appli- 
cation for  an  order  of  arrest,  the  granting  and  execution  thereof, 
and  the  proceedings  subsequent  thereto. 

Id.,  If  17-19. 

18218.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

18220.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

18221.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

18222.  Repealed,  1902.  See  the  Municipal  Court  Act  of  N«w 
York  city. 
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article:  TniRD. 

FrovUiona  exduHvdy  applicable  to  theJu8tioe^  oourU  of  Albany 
and  Troy» 

Sec.  3233.  Jurisdiction  In  clTll  actions.  . 

3224.  Id.;    upon  judgment   by   confession. 

8225.  Docketing  Judgments;    execution  tbcreupoB. 

839ta.  AppUemtloii  of  <        ' 


f  8228.  Jurliidietlon  In  cl-rtl  SMtions, 

The  justice's  court  of  the  city  of  Albany,  and  the  jQ8tice*B 
court  of  the  city  of  Troy,  have  jurisdiction,  each  within  the  city 
where  the  court  is  located,  of  an  action,  of  which  a  justije  of 
the  peace  has  jurisdiction,  as  prescribed  in  sections  17«i7,  2861, 
2SC2,  and  2863  of  this  act;  and  also  of  an  action  to  recover  a 
penalty,  given  by  the  charter,  or  a  by-law  or  an  ordinance  of  the 
common  council  of  that  city,  where  the  plaintiff  demands  jadp- 
ment  for  a  sura,  not  exceeding  two  hundred  dollars.  Neither  of 
those  courts  has  jurisdiction  of  any  other  civil  action;  but  this 
section  does  not  affect  the  jurisdiction  conferred,  by  the  statutory 
provisions  remaining  in  force  after  this  chapter  takes  effect, 
apon  either  of  those  courts,  in  a  special  proceeding. 

See  Co.  Proc.  |  67;  L.  1860,  ch.  189;  U  1884,  ch.  271,  I  8;  L.  1870.  cb.  5M. 
i  11;  L.  1872.  cb.  129.  I  11;  L.  1876.  cb.  18,  I  14.  See  L.  1888.  cb.  312;  L. 
1899.  ch.  690. 

I  8224.  Id.f  upon  JndBment  by  confession. 

The  jurisdiction  of  each  of  those  courts  extends  also  to  the 
taking  and  entry  of  a  judgment,  upon  the  confession  of  a  defend- 
ant, as  prescribed  in  title  sixth  of  chapter  nineteenth  of  this  act, 
where  the  sum  confessed  does  not  exceed  five  hundred  dollars. 

I   322S.  Docketing  JndKntentui   execntion   tberenpon. 

The  provisions  of  sections  3017  to  3022  of  this  act.  both  inclu- 
sive, apply  to  a  judgment  rendered  in  either  of  those  courts, 
and  to  the  proceedings  subsequent  thereto,  and  in  the  action 
wherein  the  judgment  was  rendered;  except  that  the  transcript, 
filed  in  the  clerk's  office  of  the  county  wherein  the  court  is  located, 
must  be  furnished  by  the  clerk  of  the  court,  in  which  the  jadih 
ment  was  rendered. 


I  S226n.  [Added,  ISBT.]    Application  of  ccvtntn  sootl^an. 

The  provisions  of  sections  twenty-nine  hundred  and  ninety  it 
thirty  hundred  and  nine  of  this  act,  both  inclusive,  apply  to  ths 
justices*  court  of  the  city  of  Troy,  except  that  the  city  clerk  of  the 
city  of  Troy  shall  fulfil  all  the  duties  tnerein  required  of  the  tows 
clerk. 

L.  1897.  cb.  eOi.    In  effect  Sept.  1. 1897. 
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TITLE    V. 
Tbe   manlclpal   court   of   the   olty   of  Rochester. 

Sec.  322G.  Frovlslons   of    chapter    19   generally    applicable    to   the   court   and 
judges. 
8227.  Appeals. 

S  3226.  [Am'd,  1(K)7.]  Provliiionii  of  oluipter  10  ffeaerally 
applicable   to  the   court   and   JudfircM. 

The  provisions  of  chapter  nineteenth  of  this  act,  excluding 
section  three  thousand  sixty-three,  excluding  article  three  of  title 
eight,  and  excluding  titles  tenth  and  eleventh  thereof,  apply  to 
the  municipal  court  of  the  city  of  Rochester,  and  to  the  judges 
thereof;  except  so  far  as  they  are  inconsistent  with  the  next 
section,  or  with  the  charter  of  the  city  of  Rochester  or  with  any 
other  statute  applying  to  said  court  or  the  judges  thereof  as  now 
existing  or  hereafter  amended.  For  the  purpose  of  applying 
the  same,  the  court  is  deemed  a  justice's  court;  each  judge 
thereof  is  deemed  a  justice  of  the  peace;  and  the  city  of  Roches- 
ter is  deemed  a  town  of  Monroe  county. 

Lu  1876.  ch.  106.  part  of  |  4;  L.  1007,  ch.  754.  In  effect  Jan.   1,  IOCS. 

i  3227.   [Added,   lOOT)  am*d,  1908.]    Appealii. 

Appeals  may  be  taken  to  the  county  court  of  Monroe  county 
■from  judgments  and  orders  of  the  municipal  court  of  the  city  of 
Rochester  and  from  orders  of  the  judges  thereof  as  provided  in 
articles  one  and  two  of  title  eight  of  chapter  nineteen  of  this^  act, 
and  the  provisions  thereof,  except  section  three  thousand  sixty- 
three,  apply  to  such  appeals,  except  as  herein  expressly  modified. 
The  appeal  must  be  heard  on  the  return  or  a  certified  or  stipu- 
lated copy  thereof,  and  may  be  brought  on  for  hearing  in  the 
county  court  in  the  same  manner  and  on  the  same  notice  as 
motions  are  or  may  be  brought  on  for  hearing  in  said  court,  or 
may  be  put  on  the  calendar  of  said  court  as  provided  in  section 
three  thousand  sixty-two  of  this  act.  An  appellant  may  apply 
to  the  county  court  to  open  a  default  as  provided  in  section  three 
thousand  sixty-four  of  this  act,  which  application  may  be  heard 
without  the  return  unless  otherwise  ordered  by  the  court;  and 
an  appellant  may  apply  upon  affidavits  and  the  return  to  said 
court  for  a  new  trial  or  hearing  upon  the  ground  of  newly  dis- 
covered evidence;  the  court  in  either  case  may  stay  any  or  all 
proceedings  under  the  judgment  or  order  appealed  from  upon 
such  terms  as  it  deems  proper,  and  may  grant  a  new  trial  or 
hearing  as  hereinafter  provided  upon  such  terms  as  it  deems 
proper.  The  county  court  and  other  appellate  courts  on  such 
appeals^  must  render  judgment  arcDrding  to  the  justice  of  the 
case,  without  regard  to  technical  errors  or  defects  which  do  not 
affect  the  merits,  and  may  afllnn  or  reverse,  wholly  or  partly, 
or  modify,  the  judgn}ent  or  order  appealed  from  for  errors  of 
law  or  of  fact  or  because  the  judgment  is  excessive  or  insufficient 
or  contrary  to  the  evidence  or  contrary  to  law,  and  may,  if 
necessary  or  proper,  grant  a  new  trial  or  hearing  In  the  munici- 
pal court  of  the  city  of  Rochester,  or  before  a  judge  thereof,  as 
may  be  proper,  at  a  time  designated  by  it,  and  thereupon  the 
municipal  court  or  judge  must  proceed,  and  adjournments  may 
be  granted,  a  jury  trial  demanded,  and  all  other  proceedings 
taken  as  if  the  action  or  proceeding  had  been  commenced  anew. 
A  copy  of  the  judgment  or  order  granting  a  new  trial  or  hearing 
must  be  served  by  the  party  entering  it  on  the  opposite  party 
or  his  attorney  at  least  two  days  before  the  time  set  for  the 
new  trial  or  hearing.  When  a  new  trial  or  hearing  is  granted 
the  appellate  court  may  in  its  discretion  award  costs  of  the 
appeal  to  either  party  absolutely  or  to  abide  the  event, 
K  1007.  eh.  IBAi  L.  1008.  ch.  300.      In  effect  Soot.  1.  lOOS. 
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TITLE  IL 

The  mayor's  oourt  of  the  city  of  Hudson,  and  the  record<  ^ 
oourte  of  the  cities  of  Dtica  and  Oswego. 

[Mayor's  Court  of  City  of  Hudson  superseded  by  City  Coart 
of  the  City  of  Hudson  by  L.  1895,  ch.  751,  §§  127-142.] 

Sec.  8190.  ClTll  jarlidictlon   preecrlbed. 

8197.  Ck^rtaiu  pendlnff  actions,  etc.,  transferred  to  supreme  coart. 

8198.  Id'.;   certain  papers,  etc.,  to  be  transmitted  to  county  cleik» 
8190.  Power  of  supreme  court,  in  actions,  etc.,  so  transferred* 

8200.  Proceedings  in  case  of  Judge's  disability. 

8201.  Service  of  subpoenas. 

8202.  Effect  of  this  tlUe   limited. 

I  8180.  Oivil  lurtadlctlOA  pre«erl1»ed« 

The  cItII  jurisdiction  of  the  mayor's  court  of  the  dty  of 
Hudson,  the  recorder's  court  of  the  city  of  Utica,  and  the  re- 
corder's court  of  the  city  of  Oswego,  extends  only  to  an  action 
whereof  jurisdiction  is  expressly  conferred  upon  the  court,  by  a 
provision  of  a  statute  incorporating,  or  otherwise  specially  re- 
lating to  the  government  of,  the  city  wherein  the  court  is  located. 
Co.  Proc..   I  88. 

S  8197.  Certain  pendlnsr  actioiuiy  etc.,  transferred  to  ■«• 
preme  court. 

Every  civil  action,  now  pending  in  either  of  those  courts,  other 
than  an  action  specified  in  the  last  section,  is  hereby  transferred 
to  the  supreme  court;  and  the  subsequent  proceedings  therein, 
before  and  after  the  judgment,  must  be  the  same,  as  if  the  action 
had  been  commenced  in  the  supreme  court. 

f  8108.  Id.  I  eertaim  papers*  etc.*  to  1»e  tranamftted  to 
oonnty  clerk. 

All  judgment-rolls,  and  other  records,  and  all  books  and  papers, 
relating  exclusively  to  civil  actions,  other  than  an  action  specified 
in  the  last  section  but  one,  now  remaining  in  either  of  those 
courts,  must  be  delivered  by  the  clerk  thereof,  or,  if  there  is  no 
clerk,  by  the  judge  or  other  officer,  having  the  custody  thereof, 
to  the  clerk  of  the  county  in  which  the  court  is  located,  to  be 
preserved  among  the  records  of  his  office.  The  expense  of  so 
doing  is  a  county  charge* 

%  8189.  Po^fver  of  •nprenae  conrt»  in  actions*  etc.*  so 
transferred. 

The  supreme  court  may  review,  enforce,  vacate,  or  amend  a 
final  judgment  heretofore  rendered  by  either  of  those  courts,  in 
a  civil  action,  other  than  an  action  specified  in  section  319o  of 
this  act,  with  like  power  and  effect,  as  the  court  in  which  it  was 
commenced  might  nave  so  done,  if  this  act  had  not  been  passed. 

i  8800.  Proceedinsrs  in  case  of  Indsre's  disability. 

The  county  court  of  the  county  in  which  either  of  those  courts 
is  located,  may,  by  an  order,  remove  to  itself  an  action  of  which 
either  of  those  courts  has  jurisdiction,  as  prescribed  in  section 
8196  of  this  act,  upon  proof,  l)y  affidavit,  that  the  jndpe  thereof 
is,  for  any  cause,  incapable  of  acting,  either  generally  or  in  th^ 
particular  action.  Sections  344,  345,  and  346  of  this  act  apply 
to  such  an  order  of  removal,  and  to  the  proceedings  subsequent 
thereto.  The  proceedings  subsequent  to  tne  order  are  the  same, 
as  in  an  action  brought  in  tbo  county,  court,  except  that  costs 
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mast  be  awarded,  as  if  the  action  had  remained  in  the  court 
from  which  it  was  removed. 
Co.  Proc.,  part  of  I  83. 

§  8201*  Ser-vlce  of  siibpoenaM. 

A  subpoeua,  issued  out  of  either  of  those  courts,  may  be  served 
t^on  a  witness,  at  any  place  within  the  State.  A  warrant  to 
apprehend  a  witness,  for  a  failure  to  obey  such  a  subpoena,  may 
be  directed  to  the  sheriff  of  the  county  where  the  court  is  located, 
and  executed  by  him  within  any  county  of  the  State.  The  sheriff 
b  subject  to  the  same  liability,  for  a  failure  to  serve  or  return  it, 
as  if  it  was  issued  out  of  the  supreme  court. 

2  R.   L.  606.  ch.  85,   S  18. 

S  saoa.  Effect  of  tbla  title  limited. 

This  title  does  not  affect  any  provision  of  law  conferring  upon 
a  judge,  or  upon  the  judges,  of  either  of  those  courts,  jurisdic- 
tion,  power  or  authority,  in  an  action  brought  in  another  court, 
or  in  a  special  proceeding. 

851 
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TITLE  HI. 

The  city  court  of  Tonkani* 

Sm.  aaoe.  JnHwlletlon  in  cItII  action*. 
8204.  Last   ■ectioo    qnaliiied. 
8906.  Bommoni.  where  served. 
920$,  This  title  does  n«t  affect  jnrlsdietlon  •<  tbe  court,  ete..  In  spscM 

proceedings. 

I  8303.  Jiurliidiotloii  In  civil  actions. 

.    The  jurisdiction  of  the  city  court  of  Yonkers  extends  to  the 
following  civil  actions  only: 

1.  An  action  against  a  natural  person,  or  against  a  foreign  or 
domestic  corporation,  wherein  the  complaint  demands  judgment 
for  a  sum  of  money  only,  or  to  recover  one  or  more  chattels, 
with  or  without  damages  for  the  taking,  withholding,  or  deten- 
tion thereof 

2.  An  action  to  foreclose  or  enforce  a  lien,  upon  real  property 
In  the  city  of  Yonkers,  created,  as  prescribed  by  statute,  in  favor 
of  a  person  who  has  performed  labor,  or  furnished  materials  to 
be  used,  in  erecting,  altering,  or  repairing  a  building,  building 
lot,  or  appurtenance  thereto,  including  fences,  sidewalks,  paviag, 
wells,  fountains,  fish-ponds,  ornamental  and  fruit  trees,  an4  every 
other  improvement  to  a  building  or  building  lot. 

3.  An  action  to  foreclose  or  enforce  a  lien,  for  a  sum  not  ex- 
ceeding one  thousand  dollars,  ezclusiv.e  of  interest,  upon  one  or 
more  chattels. 

See  L.  1878,  eh.  61.  §|  1  and  3;  L.  1874.  ch,  171,  |  1;  L.  1876,  clu  »».  H; 
L.  1878,  ch.  186.  «i  1  and  2. 

i  8204.  [Am'd,  1888.]    Last  aectlon  auallflca. 

The  jurisdiction  conferred  by  the  last  section  is  subject  to 
the  following  limitations   and  regulations: 

1.  In  an  action  wherein  the  complaint  demands  judgment  for 
a  sum  of  money  only,  the  sum,  for  which  judgment  is  rendered 
in  favor  of  the  plaintiff,  cannot  exceed  one  thousand  dollars* 
exclusive  of  interest,  and  costs  as  taxed;  except  where  it  is 
brought  upon  a  bond  or  undertaking,  given  in  an  action  or  & 
special  proceeding  in  the  same  court,  or  before  the  city  judge. 
Where  the  action  is  brought  upon  a  bond  or  other  contract,  tbe 
judgment  must  be  for  the  sum  actually  due,  without  regard  to  a 
penalty  therein  contained:  and  where  the  money  is  payable  in 
instalments,  successive  actions  may  be  brought,  for  the  instal- 
ments, as  they  become  due. 

2.  In  an  action  to  recover  one  or  more  chattels,  a  jndgment 
cannot  be  rendered,  in  favor  of  the  plaintiff,  for  a  chattel  or 
chattels,  the  aggregate  value  of  which  exceeds  one  thonsand 
dollars. 

3.  The  court  has  not  jurisdiction  of  an  action  against  an 
executor  or  administrator,   in   his  representative  capacity. 

4.  The  court  has  not  jurisdiction  of  any  action,  unless  one 
of  the  parties  thereto  resides  in  the  city  of  Yonkers,  or  in  s 
town  of  Westchester  county,  adjoining  that  city;  or  a  warrant 
of  attachment  is  grnntod  to  nccomnnnv  the  summons,  and  levied 
upon  property  of  the  defondnnt,  within  that  city:  or  the  actioT 
is  brought  to  recover  one  or  more  stntntory  pennlties.  hy  thi 
city  of  Yonkers,  or  one  of  its  oflScers  or  boards  of  commt8«inner«« 
Such  warrant  of  attachment  must  be  granted  and  subsequen 
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proceedings  taken  in  accordance  with  the  provisions  and  re* 
Quirements  herein  relating  to  attachments  in  courts  of  jnstieM 
of  the  peace. 

lu  1888,   ch.  4M. 

I  3205.  SnmiiiOBM,  -vrliere  serred. 

The  summons,  in  an  action  brought  in  the  court,  may  he  serred 
mt  any  place  within  the  county  of  Westchester,  but  not  elsewhere. 

f  8206.  Thlm  title  doe*  not  Alteet  Jurladietton  of  tke  oo«rtt 
«te.9  in  speeial  proeeedlnsa. 

This  title  does  not  affect  any  provision  of  law,  conferring  upon 
the  court,  or  upon  the  city  judge  of  Yonlcers,  jurisdiction,  power, 
or  authority,  in  a  special  proceeding;  or  conferring  upon  the  city  . 
judge  of  Yonkers  power  or  authority,  in  an  action  brought  in 
another  court 
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TITLE  IV. 

The  district  courts  of  the  city  of  New-York,  and  the 
Justices'  courts  of  the  cities  of  Albany*  and  Troy. 

Vrtidt  1.  PiorliiODB  generally  applicable  to  all  the  courts  ipecifled  In  this 

tlUe. 
S.  ProrUions  ezduairelx  applicable  to  the  diatrlct  cooru  of  tbe  d^ 

of  New- York, 
t.  ProrSaloQi  axdoalTelj  applicable  to  tbe  jostlcea*  ooocta  oCAlbaaf 

and  Troy. 

ARTICLES  FIRST. 

f)rovi9ion8  generally  applioable  to  all  the  courte  speeijkd  in  fki» 

title. 

Bee.  taOT.  Serrice  of  complaint  with  ffommomi;  proceadings  tberanpoii. 

3206.  Id.;  and  proof  of  serrice. 

8209.  Action  to  be  commenced  by  senrlce  of  summons. 

8210.  Order  of  arrest;  warrant  of  attachment;   reqalsltion  to  raplevy* 

8211.  The  last  section  qaalifled. 

8212.  Proceedings  where  tlUe  to  real  property  Is  la  question. 
8218.  Appeals. 

8214.  Bffect  of  this  act,  ap«n  jorisdidion  and  proceedings. 

i  82i07.  Serrice  of  oomplaint  -vritb  svmnaoiuii  proeeeMass 
l^berevpoB. 

Section  3126  of  this  act  applies  to  an  action  to  recover  upon 
or  for  breach  of  a  contract^  express  or  implied,  brought  in  a 
district  court  of  the  city  of  New-York,  in  the  justice's  court  of 
the  city  of  Albany,  or  in  the  Justice's  court  of  the  city  of  Troy. 

L.  1867.  ch.  844,  f  16;  L.  1878.  ch.  182,  ||  1  and  2. 

S  8208.  Id.  I  and  proof  of  Mer-rlee. 

In  an  action  brought  in  either  of  those  courts,  the  sommona 
and,  in  a  proper  case,  a  copy  of  the  complaint,  may  be  serred 
by  any  person  not  a  party  to  the  action;  except  that  where  the 
action  is  brought  in  a  district  court  of  the  city  of  New-Yorlt,  a 
person,  other  than  a  constable  or  a  marshal,  serving  the  same, 
must  be  first  empowered  to  do  so,  either  by  the  justice, '  or  by 
the  atto^ney  to  the  corporation,  as  now  prescribed  by  law. 
Proof  of  service  thereof,  by  such  a  person,  must  be  made  by  his 
affidavit;  which  must  state  the  particular  place,  time,  and  manner 
of  service,  and  that  the  affiant  knew  the  person  so  served,  to  be 
the  person  mentioned  and  described  iir  the  summons,  as  defendant 
therein. 

See  L.  1878.  ch.  182.  I(  1  and  8;  U  1867.  ch.  844.  |  16:  L.  IMS.  ch.  4»«. 
I  14;  L.  1864,  ch.  660,  |  2.  and  L.  1866,  ch.  768;  also  |  2878.  ante. 

I  8909.  Aetlon  to  be  eommenoed  by  serrloe  of  siiBaBaoaa. 

An  action,  brought  in  either  of  those  courts,  at  any  time  after 
this  chapter  takes  effect,  must  be  commenced  by  the  voluntary 
appearance  of,  and  joiader  of  issue  by,  the  parties,  or  by  the 
service  of  a  summons. 

f  8910.  [Aaa'd,  1884.]  Order  of  arrest  |  warrant  of  attaeb- 
■tent  I  re«ai«ltiOB  to  reple-ry. 

Articles  third,  fourth,  and  drth  of  title  second  of  chapter  nine- 
teenth of  this  act  apply  to  an  action  brought  in  either  of  thoat 

•  The  title  to  now  **  City  Ooort  of  Alh«iiy.*'  Laws  1884.  ^.  Utt. 
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courts,  except  as  otherwise  prescribed  in  the  next  section.  Ad 
except,  also,  that  wliere  the  warraut  of  attachment,  or  rcqui8l- 
tion  to  replevy,  is  issued  out  of  a  district  court  of  the  city  of 
New-York,  against  a  non-resident  defendant,  the  said  warrant, 
or  requisition,  must  require  the  marshal  to  attach  or  replevy  the 
property,  on  or  before  a  dny  therein  specified,  which  must  be 
not  less  than  two  nor  more  than  four  days  before  the  retara 
day  of  the  summons. 
L.   1884,   ch.  400. 

f  8211.  The  last  section  avaUAed. 

The  provisions  of  the  last  section  are  subject  to  the  foUowinir 
qualifications: 

1.  Nothing  contained  In  either  of  the  articles,  so  made  appli- 
cable, applies  to  an  order  of  arrest,  in  an  action  brought  In  a 
district  court  of  the  city  of  New-York,  or  affects  any  provision 
of  this  title,  relating  to  the  jurisdiction  of  either  of  the  courts 
specified  in  this  title. 

2.  An  order  of  arrest  in  an  action  brought  in  the  justice's  court 
of  Albany,  or  the  justice's  court  of  Troy,  or  a  warrant  of  attach- 
ment, or  a  requisition  to  replevy,  in  eiUier  of  those  courts,  or  in 
a  district  court  of  the  city  of  New-York,  must  be  granted  by, 
and  directed  to,  and  executed  by,  the  officer  empowered,  by  the 
statutes  remaining  in  force  after  this  chapter  takes  effect,  to 
grant  or  execute,  as  the  case  requires,  in  the  same  court,  a  war- 
rant to  arrest,  a  warrant  of  attachment,  or  a  requisition  in  an 
action  to  recover  a  chattel. 

3.  The  manner  of  applying  for,  granting,  and  executing  an 
order  of  arrest,  a  warrant  of  attachment,  or  a  requisition  to 
replevy,  and  the  proceedings  thereupon,  and  with  respect  thereto, 
as  prescribed  in  tlie  articles  so  made  applicable,  are  subject  to 
the  statutes,  remaining  unrepealed  after  this  chapter  takes 
effect,  specially  applicable  to  those  courts,  or  to  either  or  any 
of  them,  prescribing  the  duties  of  the  justices,  or  of  the  clerks 
thereof,  or  regulating  the  mode  of  transacting  business  in  an 
action  brought  therein. 

I  8212.  Proceed inBTB  -vrbere  title  to  real  property  1«  in 
anestlon. 

Sections  2951  to  2958  of  this  act,  both  inclusive,  apply  to  an 
action,  brought  in  either  of  those  courts;  except  that,  where  the 
action  is  brought  in  a  district  court  of  the  city  of  New- York,  the 
surety  upon  the  defendant's  undertaking  is  liable,  in  the  case 
specified  in  section  2952,  to  any  amount,  for  which  judgment 
might  have  been  rendered  by  the  district  court,  if  the  answer 
and  undertaking  had  not  been  delivered. 

See  Co.  Proc.,  i  68. 

i  8218.  [Am'd,  1886.]    Appeals. 

An  appeal  from  a  judgment,  rendered  in  a  district  court  of  the 
city  of  New  York,  may  be  taken  to  the  supreme  court,  in  the 
cases,  and  in  the  manner  prescribed  in  articles  first  and  second 
of  title  eight  of  chapter  nineteenth  of  this  act.  Such  appeal 
shall  be  heard  in  such  manner  and  by  such  justice  or  justices 
as  the  appellate  division  of  the  supreme  court  in  the  first  depart- 
ment shall  direct.  The  appellate  court  may  reverse,  affirm  or 
modify  the  judgment  appealed  from,  and  where  a  judgment  is 
reversed,  may  order  a  new  trial  in  the  district  court.  Where  a 
judgment  is  modified,  or  where  a  new  trial  is  ordered,  costs 
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shall  be  In  the  discretion  of  the  appellate  court.  An  appeal 
from  the  judgment  rendered  in  the  justice's  court  of  the  citj 
of  Albany,  or  the  justice's  court  of  the  city  of  Troy,  may 
be  taken  in  a  case  where  an  appeal  may  be  taken  to  a  county 
court  from  a  judgment  rendered  by  a  justice  of  the  peace  as 
prescribed  by  title  eight  of  that  chapter,  and  in  no  other  case. 
Such  an  appeal  must  be  taken  to  the  county  court  of  the  county 
wherein  the  court  is  located. 

L.   1867.  ch.  844,   |  76;   L.  1806.   ch.  MA. 

S  8214.  Effect  of  this  act,  upon  Jurlsdletion  and  pre- 
eeedlBBS. 

Except  as  otherwise  specially  prescribed  in  this  title,  this  act 
does  not  affect  any  statutory  provision  remaining  unrepealed 
after  this  chapter  takes  effect,  relating  to  the  jurisdiction  and 
powers  of  either  of  those  courts;  the  appointment,  qualification, 
tenure  of  office,  powers,  or  duties  of  the  justices,  or  of  the  clerk, 
or  any  other  officer  thereof;  or  the  proceedings  therein;  except 
that  a  provision  of  this  or  any  other  statute,  whereby  a  proceed- 
ing in  an  action,  brought  in  either  of  those  courts,  or  a  special 
proceeding,  brought  therein,  or  before  a  justice  thereof,  is  assimi- 
lated, either  expressly,  or  by  reference  to  another  provision  of 
law,  to  a  proceeding,  in  an  action  or  a  special  proceeding  before 
a  justice  of  the  peace,  is  deemed  to  refer  to  the  corresponding 
proceeding,  as  prescribed  in  chapter  nineteenth  of  this  act. 

856 
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ARTICLES  SECOND. 

PrciHtionB  exdusivdy  applicable  to  the  district  courts  of  the  city 
of  New-York. 

Sec.  8216.  Repealed.  1002.  Boe  the  Maiilcl]>al  Goort  Act  of  New  York  city. 

3216.  Repealed,  1902.  See  the  Municipal  <:k>art  Act  of  New  York  city. 

8217.  Repealed.  1902.  See  the  Municipal  Court  Act  of  New  York  city. 

8218.  Proceedings  thereupon. 

8219.  Repealed.  1902.  Boe  the  Municipal  Court  Act  of  New  York  city. 

8220.  Repealed.  1902.  See  the  Municipal  Court  Act  of  New  York  city. 
3221.  Repealed.  1902.  See  the  Municipal  Court  Act  of  New  York  city. 
8222.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New  York  city. 

iSaiB.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

|82ie.  Repealed,  1002.  See  the  Municipal  Court  Act  of  New 
York  city. 

18217.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

18218.  Proceedlngr*  thereupon. 

An  order  of  arrest  must  direct  that  the  summons  accompanying: 
it  he  made  returnable,  immediately  upon  the  arrest  of  the  de^ 
fendant;  and  it  must  specify  a  sum,  in  which  the  defendant 
may  be  let  to  bail.  Sections  3179  to  3181,  both  inclusiye,  sec- 
tion 3182,  except  the  last  sentence  thereof,  and  section  3183  of 
this  act,  apply  to  an  order  of  arrest,  granted  in  an  action  in 
either  of  those  courts;  and  to  the  proceedings  upon,  and  relating 
to,  the  execution  thereof.  In  all  other  respects,  the  statutory 
provisions  remaining  unrepealed  after  this  chapter  takes  effect, 
which  apply  to  and  regulate  the  application  for  a  warrant  to 
arrest  a  defendant,  the  granting  and  execution  thereof,  and  the 
proceedings  subsequent  thereto,  apply  to  and  regulate  the  appli- 
cation for  an  order  of  arrest,  the  granting  and  execution  thereof, 
and  the  proceedings  subsequent  thereto. 

Id..  If  17-19. 

18218.  Repealed,  1902.  See  the  Mnnidpal  Court  Act  of  New 
York  city. 

13220.  Repealed,  1902,  See  the  Municipal  Court  Act  of  New 
York  city. 

18221.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

18222.  Repealed,  190a  See  the  Municipal  Court  Act  of  New 
York  city. 
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8§  8223-25a       ALBANY  AND  TROY  COURTS,     c.  20.  t  4,  a.  » 

ARTICIiE  TniRD. 

Provisiona  exdusively  applicable  to  thejustioe^  oowrU  of  AUtxinif 
and  Troy, 

Sec.  8223.  Jurisdiction  In  cirll  actions.  . 

3224.  Id.;   ui)on  judgment   by   confession. 

8226.  Docketing  judgments;    execution  tbersupOB. 

829BS.  AppUcfttlon  of  awteta  ■Mttooiu 

f  8223.  Jvrlsdletlon  In  ct-rll  SMtions, 

The  justice's  court  of  the  city  of  Albany,  and  the  justice** 
court  of  the  city  of  Troy,  have  jurisdiction,  each  within  the  city 
where  the  court  is  located,  of  an  action,  of  which  a  justl.-e  of 
the  peace  has  jurisdiction,  as  prescribed  in  sections  1737,  2861, 
28C2,  and  2863  of  this  act;  and  also  of  an  action  to  recover  a 
penalty,  given  by  the  charter,  or  a  by-law  or  an  ordinance  of  the 
common  council  of  that  city,  where  the  plaintiff  demands  jad^;- 
niont  for  a  sum,  not  exceeding  two  hundred  dollars.  Neither  of 
those  courts  has  jurisdiction  of  any  other  civil  action;  but  this 
section  does  not  affect  the  jurisdiction  conferred,  by  the  statutory 
provisions  remaining  in  force  after  this  chapter  takes  effect, 
apon  either  of  those  courts,  in  a  special  proceeding. 

See  Go.  Proc,  8  67;  L.  1866,  ch.  189;  Ll  1834.  ch.  271.  |  3;  U  1870.  cb.  IWS. 
f  11;  L.  1872,  ch.  129,  %  11;  L.  1876,  ch.  18,  I  14.  See  L.  1898,  ch.  312;  L. 
1899,  ch.  690. 

I  8224.  Id.  I  upon  Jndvment  by  eonfession. 

The  jurisdiction  of  each  of  those  courts  extends  also  to  the 
taking  and  entry  of  a  judgment,  upon  the  confession  of  a  defend- 
ant, as  prescribed  in  title  sixth  of  chapter  nineteenth  of  this  act, 
where  the  sum  confessed  does  not  exceed  five  hundred  dollars. 

I   8226.  Docketing  JvdKmeatsi   execatloa   thereupon. 

The  provisions  of  sections  3017  to  3022  of  this  act.  both  inclu- 
sive, apply  to  a  judgment  rendered  in  either  of  tnose  courts, 
and  to  the  proceedings  subsequent  thereto,  and  in  the  action 
wherein  the  judgment  was  rendered;  except  that  the  transcript, 
filed  In  the  clerk's  office  of  the  county  wherein  the  court  is  located, 
must  be  furnished  by  the  clerk  of  the  court,  in  which  the  judji- 
ment  was  rendered. 

I  S2a6n.  [Added,  1887.1    Applfentlon  of  oevtntn  aeeil^niu 

The  provisions  of  sections  twenty-nine  hundred  and  ninety  ti 
thirty  hundred  and  nine  of  this  act,  both  inclusive,  apply  to  tht 
justices*  court  of  the  city  of  Troy,  except  that  the  city  clerk  of  the 
city  of  Troy  shall  fulfil  all  the  duties  therein  required  of  the  town 
clerk. 

L.  1S97.  ch.  eOi.    In  effect  Sept.  1, 1807. 
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c.20,t,5         MUNICIPAL   CX)URT,   ROCHESTER.      §§  3226-27 

TITLB    V. 
The   manlcipal   court   of   the   city   of  Rocheiiter. 

Sec.  3226.  Provisions   of    chapter    10   generally    applicable    to   the   court   and 
judges. 
8227.  Appeals. 

S  3220.  [Am'd,  1907.]  ProTislona  of  chapter  10  ffenerally 
applicable   to   the   court   and   Judflrea. 

The  provisions  of  chapter  nineteenth  of  this  act,  excluding 
section  three  thousand  sixtj'-throe,  excluding  article  three  of  title 
eight,  and  excluding  titles  tenth  and  eleventh  thereof,  apply  to 
the  municipal  court  of  the  city  of  Rochester,  and  to  the  judges 
thereof;  except  so  far  as  they  are  inconsistent  with  the  next 
section,  or  with  the  charter  of  the  city  of  Rochester  or  with  any 
other  statute  applying  to  said  court  or  the  judges  thereof  as  now 
existing  or  hereafter  amended.  For  the  purpose  of  applying 
the  same,  the  court  is  deemed  a  justice's  court;  each  judge 
thereof  is  deemed  a  justice  of  the  peace;  and  the  city  of  Roches- 
ter is  deemed  a  town  of  Monroe  county. 

L.  1876,  ch.  106,  part  of  8  4;  L.  1007,  ch.  754.  In  effect  Jan.   1,  1008. 

i   3227.   [Added,   10O7$  am*d,   1908.]    Appeals. 

Appeals  may  be  taken  to  the  county  court  of  Monroe  county 
'from  judgments  and  orders  of  the  municipal  court  of  the  city  of 
Rochester  and  from  orders  of  the  judges  thereof  as  provided  in 
articles  one  and  two  of  title  eight  of  chapter  nineteen  of  this  act, 
and  the  provisions  thereof,  except  section  three  thousand  sixty- 
three,  apply  to  such  appeals,  except  as  herein  expressly  modified. 
The  appeal  must  be  heard  on  the  return  or  a  certified  or  stipu- 
lated copy  thereof,  and  may  be  brought  on  for  hearing  in  the 
county  court  in  the  same  manner  and  on  the  same  notice  as 
motions  are  or  may  be  brought  on  for  hearing  in  said  court,  or 
may  be  put  on  the  calendar  of  said  court  as  provided  in  section 
three  thousand  sixty-two  of  this  act.  An  appellant  may  apply 
to  the  county  court  to  open  a  default  as  provided  in  section  three 
thousand  sixty-four  of  this  act,  which  application  may  be  heard 
without  the  return  unless  otherwise  ordered  by  the  court;  and 
an  appellant  may  apply  upon  affidavits  and  the  return  to  said 
court  for  a  new  trial  or  hearing  upon  the  ground  of  newly  dis- 
covered evidence;  the  court  in  either  case  may  stay  any  or  all 
proceedings  under  the  judRment  or  order  appealed  from  upon 
such  terms  as  it  deems  proper,  and  may  grant  a  new  trial  or 
hearing  as  hereinafter  provided  upon  such  terms  as  it  deems 
proper.  The  county  court  and  other  appellate  courts  on  such 
appeals^  must  render  judgment  according  to  the  justice  of  the 
case,  without  regard  to  technical  errors  or  defects  which  do  not 
affect  the  merits,  nnd  may  afflrm  or  reverse,  wholly  or  partly, 
or  modify,  the  judgment  or  order  appealed  from  for  errors  of 
law  or  of  fact  or  because  the  judgment  is  excessive  or  insufficient 
or  contrary  to  the  evidence  or  contrary  to  law,  and  may,  if 
necessary  or  proper,  grant  a  new  trial  or  hearing  in  the  munici- 
pal court  of  the  city  of  Rochester,  or  before  a  judge  thereof,  as 
may  be  proper,  at  a  time  designated  by  it,  and  thereupon  the 
municipal  court  or  judge  must  proceed,  and  adjournments  may 
be  granted,  n  jury  trial  demanded,  and  all  other  proceedings 
taken  as  if  the  action  or  proceeding  had  been  commenced  anew. 
A  copy  of  the  judgment  or  order  granting  a  new  trial  or  hearing 
must  be  served  by  the  party  ent(Ting  it  on  the  opposite  party 
or  his  attorney  at  least  two  days  Ix^fore  the  time  set  for  the 
new  trial  or  hearing.  When  a  new  trial  or  hearing  is  granted 
the  appellate  court  may  in  its  discretion  award  costs  of  the 
appeal  to  either  party  ab.solutely  or  to  abide  the  event, 
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CHAPTER  XXL 
Costs  and  Fees. 

flTLS  If.-t  isUir  i«.«  Abmbi  •f  CMts. 
TITLC  Ui.-%t€mwUj  fbr  TMts. 

riTLS    T^-4laM  Alli^«4  M  F«ca. 

XXXLX  I. 
Awardi2i^  and  enfbrcm^  payment  of  ocMte. 

Aftlcto  1.  Geaeral  regolatlocM  rMpectln;?  tte  awmrOar  of  l— f. 

2.  Rf^inilatlons  reap^^fof  tlM  awAxdins  oC  eeats  Is  partlf^lir  CUM. 
S.  lfi«cellaoe<N»  i»roTlaiofM. 

ARTICLE  FIRST. 

OenertU  regtdation9  respecting  the  awardimg  of  eosta. 

9m.  8228.  When  pUintiff  entftled  to  costs  of  coone. 

t22».  When   defendant   entiUed   to  cosu  of  coone.    Bate   as  to  tw»  « 
more   defendants. 

8230.  When   er>rrs   are  dlwrretimiary.  ^ 

8231.  C^ontn.   where  several  actions  are  broagfat  oB  muam  lustrwucat,  <A 

8232.  InterkxTilory    co«t«    upon    Issue   of   law. 

8233.  Id.;    h/>w    collected. 

3234.  Contn,    where  tljere  are  sereral  Issnes  of  fact. 
323r,.  M.:    pfter  discontinuance  upon  answer  of  tltl«. 
323»J.  Ctmttt  of  a    motion. 
a2^,7.  The    forejro'.njf   sections    limited. 
yj/M.  (V/Hta    upon    appeal    from    final    Jodgruent. 
32:i9.  Id.;   npon  appeal   from  Interlocntoir  Jadgment   or  order. 
8240.  Id.:   In  a   special  procee<<lng. 
f  3228.    fAiu'd,    1808,    1004.]     Wlftea    pialnUff    entitled    to 
costs  of  coarse. 

'J'he  plaintiff  is  entitled  to  costs  of  course,  upon  the  renderiag 
of  a  final  judgment  in  his  favor,  in  either  of  the  following  actious: 

1.  An  action,  triable  by  a  jury,  to  recover  real  property,  or  an 
int<TCKt  in  real  property;  or  in  which  a  claim  of  title  to  real  prop- 
<'rty  ariwes  upon  the  pleadings,  or  is  certified  to  have  come  in 
qufntion  upon  the  trial. 

2.  An  action  to  recover  a  chattel.  But  if  the  value  of  the 
chattel,  or  of  all  the  chattels^  recovered  by  the  plaintiff,  as  fixed, 
lojcether  with  the  damages,  if  any,  awarded  to  him,  is  less  thau 
fifty  dollars,  the  amount  of  his  costs  cannot  exceed  the  amount 
of  the  value  and  the  damages. 

3.  [Am*4l,  1808.]  An  action  specified  in  subdivision  first,  third, 
fourth  or  fifth  of  section  twenty-eight  hundred  and  sixty-three  of 
this  act.  But  if,  in  an  action  to  recover  damages  for  an  assault, 
battery,  false  imprisonment,  libel,  slander,  criminal  conversation, 
seduction,  or  malicious  prosecution;  or  a  fine  or  penalty  in  which 
the  people  of  the  state  are  a  party,  the  plaintiff  recovers  less  thaji 
fifty  dollars  damages,  the  amount  of  his  costs  can  not  exceed  the 
damages. 

L.  1898,  ch.  110.     In  effect  Sept.  1.  1888.     See  |  8234. 

4.  An  action,  other  than  one  of  those  specified  in  the  foregoing 
subdivisions  of  this   section,   in    which   the   complaint   demands 
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jadgment  for  a  sum  of  money  only.    Bat  the  plaintiff  is  not  en* 
titled  to  costs,  under  this  subdivision,  unless  he  recovers  the  sum 
of  fifty  dollars  or  more. 
.€o.  Proc.p  part  of  |  804. 

5.  [Added,  1904.]  In  all  actions  hereafter  brought  in  the 
supreme  court,  triable  in  the  county  of  New  York  or  the  county 
of  Kings,  which  could  have  been  brought,  except  for  the  amount 
claimed  therein,  in  the  city  court  of  the  city  of  New  York  or  the 
county  court  of  Kings  county,  and  in  which  the  defendant  shall 
have  been  personally  served  with  process  within  the  counties  of 
New  York  or  Kings,  the  plaintiff  shall  recover  no  costs  or  dis- 
bursements unless  he  shall  recover  five  hundred  dollars  or  more; 
and  in  all  actions  hereafter  brought  in  the  city  court  of  the  city 
of  New  York  or  the  county  court  of  Kings  county,  which  could 
have  been  brought,  except  for  the  amount  claimed  therein,  in 
the  municipal  court  of  the  city  of  New  York,  and  in  which  the 
defendant  shall  have  been  personally  served  with  process  within 
the  city  of  New  York,  the  plaintiff  shall  recover  no  costs  or  dis- 
bursements unless  he  shall  recover  two  hundred  and  fifty  dollars 
or  more.  The  fact  that  in  any  action  a  plaintiff  is  not  entitled 
to  costs  under  the  provisions  of  this  subdivision  shall  not  entitle 
the  defendant  to  costs  under  the  next  following  section. 

L.  1004,  eh.  557.  In  effect  Sept.  1,  1804. 

I  822S9.  'Wben  def eadaat  entitled  to  costs  of  course.  Rule 
aa  to  t'fvo  or  more  defendants. 

The  defendant  is  entitled  to  costs,  of  course,  upon  the  render- 
ing of  final  judgment,  in  an  action  specified  in  the  last  section, 
unless  the  plaintiff  is  entitled  to  costs,  as  therein  prescribed. 
But  where,  in  such  an  action  against  two  or  more  defendants, 
the  plaintiff  is  entitled  to  costs  against  one  or  more,  but  not 
against  all  of  them,  none  of  the  defendants  are  entitled  to  costs, 
of  course.  In  that  case,  costs  may  be  awarded,  in  the  discretion 
of  the  court,  to  any  defendant,  against  whom  the  plaintiff  is  not 
entitled  to  costs,  where  he  did  not  unite  in  an  answer,  and  was 
not  united  in  interest,  with  a  defendant,  against  whom  the  plain- 
tiff is  entitled  to  costs. 

Id.,  part  of  H  806,  806. 

I  8280.  [Ani'd,  1900.]    "Wlien  cost*  are  discretionary. 

Except  aa  prescribed  In  the  last  two  sections,  the  court  may. 
upon  the  rendering  of  a  final  judgment,  in  its  discretion  award 
costs  to  any  party  in  such  sum  not  exceeding  the  total  amount 
authorized  by  statute  as  to  the  court  shall  seem  just. 

Id.,  part  of  I  806;  L.  1900,  cb.  181.    In  effect  October  1,  1900. 

vrliere    several    actions    are 


I  8231.  [Am*d,    180B.1     Costs,    wli< 
bronvht  on  same  Instrnment,  etc. 


Where  two  or  more  actions  are  brought,  in  a  case  specified  in 
section  454  of  this  act,  or  otherwise  for  the  same  cause  of  action, 
against  persons  who  might  have  been  joined  as  defendants  in 
one  action,  costs,  other  than  disbursements,  cannot  be  recovered, 
upon  the  final  judgment,  by  the  plaintiff,  in  more  than  one  ac- 
tion, which  shall  be  at  his  election.  But  this  prohibition  does 
not  apply  to  a  case  where  the  plaintiff  joins  as  defendants,  in 
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1  action  brought,  all  the  persons  liable,  not  preTiously  sued, 

»  can,  with  reasonable  diligence,  be  found  within  the  State; 

if  the  action  is  brought  in  the  city  court  of  the  city  of  New- 

k,  or  a  county  court,  within  the  city  or  county,  as  the  case 

'  be,  where  the  court  is  located. 

,  part  of  I  804.     See,  aJ«o.   2  B.  8.  616,  |  15  (2  BdxB.  688);  U  180S, 

146. 

3282.  Interlocntory  costs  upon  ls»ve  of  law. 

''here  an  issue  of  law  and  an  issue  of  fact  are  joined,  between 
same  parties  to  the  same  action,  and  the  issue  of  fact  re- 
ns  undisposed  of,  when  an  interlocutory  judgment  is  rendered 
Q  the  issue  of  law;  the  interlocutory  judgment  may,  in  the 
retion  of  the  court,  deny  costs  to  either  party,  or  award  coats 
he  prevailing  party,  either  absolutely,  or  to  abide  the  event 
he  trial  of  the  issue  of  fact, 
i  2  R.  8.,  I  28. 

2I233.  Id.  I  homr  collected. 

action  779  of  this  act  applies  to  interlocutory  coats,  awarded 
)rescribed  in  the  last  section,  as  if  they  were  costs  of  a  motion. 

3234.  ContSy  'vrhere  there  are  several  Issnes  of  fact. 

1  an  action  specified  in  section  3228  of  this  act,  wherein  the 
iplaint  sets  forth  separately  two  or  more  causes  of  action. 
n  which  issues  of  fact  are  joined,  if  the  plaintiff  recovers  apon 
or  more  of  the  issues,  and  the  defendant  upon  the  other  or 
?rs,  each  party  is  entitled  to  costs  against  the  adverse  party, 
^ss  it  is  certified  that  the  substantial  cause  of  action  was  the 
le  upon  each  issue;  in  which  case,  the  plaintiff  only  is  entitled 
osts.  Costs,  to  which  a  party  is  so  entitled,  must  be  included 
the  final  judgment,  by  adding  them  to,  or  ofteetting  them 
inst,  the  sum  awarded  to  the  prevailing  party;  or  otherwise, 
:he  case  requires.  But  this  section  does  not  entitle  a  plaintiff 
^osts,  in  a  case  specified  in  subdivision  fourth  of  section  8228 
his  act,  where  he  is  not  entitled  to  costs,  as  prescribed  in  that 
division. 
)  2  R.  8.  617,  i  26  (2  Bdm.  641). 

328S.  Id.;  after  discontinnance  npon  answer  of  title. 

^here  an  action,  brought  before  a  justice  of  the  peace,  or  In 
istrict  court  of  the  city  of  New-York,  or  a  justice's  court  of 
ity,  has  been  discontinued,  as  prescribed  by  law,  up<in  the 
very  of  an  answer.  sho\viDg  that  title  to  real  property  will 
le  in  question:  ana  a  new  action,  for  the  same  cause,  has 
Q  commenced  in  the  proper  court;  the  party  in  whose  favor 
1  judgment  is  rendered  in  the  new  action,  is  entitled  to  costs; 
ept  that,  where  final  judgment  is  rendered  therein,  in  favor 
:he  defendant,  upon  the  trial  of  an  issue  of  fact,  the  plaintiff 
entitled  to  costs,  unless  it  is  certified,  that  the  title  to  real 
perty  came  in  question  on  the  trial. 
.  Proc,  |{  60  and  61. 

8236.  Costs  of  a  motion. 

osts  upon  a  motion  in  an  action,  where  the  costs  thereof  are 

specially  regulated   in  this   act,   or  upon  a  reference   made 

Buant  to  secUons  623,  624,  827,  or  lOft  of  this  act,  may  be 
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» 
awarded,  either  absolutely  or  to  abide  the  event  of  the  action, 
or  of  the  reference,  to  any  party,  in  the  discretion  of  the  court 
or  judge. 
Id.,  part  of  I  315.     See,  also,  L.  1840,  ch.  386.  |  15  (4  Edm.  600). 

I  8237.  The  foreffolnv  «eGilon»  limited. 

The  foregoing  sections  of  this  article  do  not  affect  the  recovery 
of  costs  upon  an  appeal. 

I  8238.  Cost*  mpOM  appeal  from  flaal  Jndvmeni. 

Upon  an  appeal  from  the  final  judgment  in  an  action,  the 
recovery  of  costs  is  regulated  as  follows: 

1.  In  an  action  specified  in  section  3228  of  this  act,  the  re- 
spondent is  entitled  to  costs  upon  the  affirmance,  and  the  appel- 
lant upon  the  reversal,  of  the  judgment  appealed  from;  except 
that*  where  a  new  trial  is  directed,  costs  may  be  awarded  to 
either  party,  absolutely  or  to  abide  the  event,  in  the  discretion 
of  the  court. 

2.  In  every  other  action,  and  also  where  the  final  judgment 
appealed  from  is  affirmed  in  part,  and  reversed  in  part,  costs 
may  be  awarded  in  like  manner,  in  the  discretion  of  the  court. 

Oo.  Proc.,  part  of  I  306. 

\  8289.  Id. I  npoa  appeal  froat  Inierlocntory  Jndvmeat  or 
order. 

Upon  an  appeal  from  an  interlocutory  judgment  or  an  order, 
in  an  action,  costs  are  in  the  discretion  of  the  court,  and  may 
be  awarded  absolutely,  or  to  abide  the  event,  except  as  follows: 

1,  Where  the  appeal  is  taken  from  an  order  granting  or  re- 
fusing a  new  trial,  and  the  decision  upon  the  appeal  refuses 
a  new  trial,  the  respondent  is  entitled,  of  course,  to  the  costs  of 
the  appeal. 

2.  Where  an  appeal  is  taken  from  an  order,  refusing  a  new 
trial,  and  an « appeal  is  also  taken  from  the  judgment  rendered 
upon  the  trial,  neither  party  is  entitled  to  the  costs  of  the  appeal 
from  the  order. 

Oo.  Proc.,  if  806  and  816. 

\  8240.  [Am'd,  1881.]    Id.|  in  a  special  proceedinar. 

Costs  in  a  special  proceeding,  instituted  in  a  court  of  record, 
or  upon  an  appeal  in  a  special  proceeding,  taken  to  a  court  of 
record,  where  the  costs  thereof  are  not  specially  regulated  in 
this  act,  may  be  awarded  to  any  party,  in  the  discretion  of  the 
court,  at  the  rates  aIlow*ed  for  similar  services,  in  an  action 
brought  in  the  same  court,  or  an  appeal  from  a  judgment  taken 
to  the  same  court,  and  in  like  manner. 

See  L.  1840,  ch.  270,  |  3  (4  Bdm.  682;  6  id.  133);  alao,  H  2086,  2106,  2143, 
2249,  2316,  2401,  2445,  2456,  ante. 
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S§  8241-44  COSTS.  c.  dl,  1. 1,  a.  d 

ARTICLES  SBCOlfD. 

Regvlations  respecting  the  awarding  of  costs  in  particular  cases. 

••c.  8341.  Costs  against   tbe   State;   how   paid. 

8242.  Costs    where    action    brought     hj    people   on    relation   of     prlrato 

person. 
8248.  Id.;  for  the  benefit  of  a  county,  etc. 

8244.  Costs,  against  a  school  ofBcer. 

8245.  Id.;    against   a    municipal    corporation. 
3240.  Id.;   by  or  against  an  executor,  etc. 

8247.  Costs  in  case  of  transfer,  etc.,  of  cause  of  aetlOB. 

§  8241.  Coats  avalnat  tbe  State |  bow  paid. 

Where  costs  are  awarded  against  the  people  of  the  State  in 
an  action  or  a  special  proceeding  brought,  by  a  public  officer, 
pursuant  to  any  provision  of  law,  and  the  proceedings  have  not 
been  stayed,  by  appeal  or  otherwise;  the  comptroller  must  draw 
his  warrant  upon  the  treasurer,  for  the  payment  of  the  costa* 
out  of  any  money  in  the  treasury,  appropriated  for  that  purpose, 
upon  the  production  to  him  of  an  exemplified  copy  of  the  judg- 
ment, or  order  awarding  the  costs,  and,  where  the  amount  Is 
not  fixed  thereby,  of  a  taxed  bill  of  costs;  accompanied,  in  either 
case,  with  a  certificate  of  the  attorney-general,  to  the  efifect 
that  the  action  or  special  proceeding  was  brought  pursuant  to 
law.  The  fees  of  the  clerk,  for  the  exemplified  copy,  must  be 
certified  thereupon  by  him,  and  included  in  the  warrant 

2  B.  S.  663,  9  14  (2  Edm.  673). 

I  d242.  Coats  w^here  action  broiiffbt  br  people  om  relAtlOA 
of  prl-rate  person. 

Where  an  action  is  brought,  in  the  name  of  the  people  of  the 
State,  upon  the  relation  of  a  private  corporation  or  individuaU 
as  prescribed  in  section  1986  of  this  act,  a  judgment,  awardini^ 
costs  to  the  defendant,  must  award  them,  against  the  relator, 
in  the  first  instance;  and  against  the  people,  only  in  case  an 
execution,  issued  thereupon  against  the  property  of  the  relator, 
is  returned  unsatisfied. 

Co.  Proc,  part  of  {  819. 

§  8243.  Id.y  for  tbe  benefit  of  a  eonnty,  eto. 

In  an  action  or  a  special  proceeding,  brought  in  the  name  of 
the  people  of  the  State,  to  recover  money  or  property,  or  to 
establish  a  right  or  claim,  for  the  benefit  of  a  county,  city, 
town,  or  village,  costs  shall  not  be  awarded  against  the  people: 
but,  where  they  are  awarded  to  the  defendant,  they  must  be 
awarded  against  the  body  for  whose  benefit  the  action  or  spedal 
proceeding  was  brought. 

Id.,  i  820. 

I  8244.  CoBtSy  avalnst  a  scbool  ollloer. 

Costs  cannot  be  awarded  to  the  plaintiff,  in  an  action  against 
a  school  officer,  or  a  supervisor,  on  account  of  an  act  performed 
by  him,  by  virtue  of,  or  under  color  of  his  office;  or  on  account 
of  a  refusal  or  an  omission  to  perform  a  duty  enjoined  upon 
him  by  law;  where  his  act,  refusal  or  omission  might  have  been 
the  subject  of  an  appeal  to  tbe  State  superintendent  of  puWlc 
instruction,  and  where  it  is  certified  that  it  appeared,  upon  the 
trial,  that  ihQ  defendant  acted  in  good  faith.    But  tliis  Bectlon 
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does  not  apply  to  an  action  for  a  penalty;  or  to  an  action  or  a 
special  proceeding,  to  enforce  a  decision  of  the  superintendent 

L..  18M.  ofa.  &56,  I  •  (SEdm.  861). 

I  3245.  [Am'dy  1899.]  Id.|  avalaat  a  mnalclpal  corpora^ 
tlon. 

Costs  cannot  be  awarded  to  the  plaintiff,  in  an  action  against 
a  municipal  corporation,  in  which  the  complaint  demands  a  judg- 
ment for  a  sum  of  money  only,  unless  the  claim,  on  which  the 
action  is  founded,  was,  before  the  commencement  of  the  action, 
presented  to  the  board  of  such  corporation  haying  the  power  to 
audit  the  same,  or  to  its  chief  fiscal  officer,  at  least  ten  days 
before  the  commencement  of  said  action. 

L.18M.ch.aae.  13  (4  Sdm.688);  L.  18W»  eh.  873 ;  L.  1800,  cb.  800.  In  effect  a«pt.  1. 
UO0. 

I  8246;  Id.  I  br  or  aeralnst  an  exeentor,  ete. 

In  an  action,  brought  by  or  against  an  executor  or  adminis- 
trator, in  his  representative  capacity,  or  the  trustee  of  an 
express  trust,  or  a  person  expressly  authorized  by  statute  to 
sue  or  to  be  sued,  costs  must  be  awarded,  as  in  an  action  by  or 
against  a  person,  prosecuting  or  defending  in  his  own  right, 
except  as  otherwise  prescribed  in  sections  1835  and  1836  of  this 
act;  but  they  are  exclusively  chargeable  upon,  and  collectible 
irom  the  estate,  fund,  or  person  represented,  unless  the  court 
directs  them  to  be  paid,  by  the  party  personally,  for  mismanage- 
ment or  bad  faith  in  the  prosecution  or  defence  of  the  action. 

Co.  Proe.,   pert  of  |  817. 

f  8247.  Coats  In  ca«e  of  tranaf er,  ete.^  of  eaase  of  aottaa. 

Where  an  action  is  brought,  in  the  name  of  another,  by  a 
transferee  of  the  cause  of  action,  or  by  the  other  person,  who 
is  beneficially  interested  therein:  or  where,  after  the  commence- 
ment of  an  action,  the  cause  of  action  becomes,  by  transfer  or 
otherwise,  the  property  of  a  person,  not  a  party  to  the  action; 
the  transferee,  or  other  person  so  interested,  is  liable  for  costs, 
in  the  like  cases,  and  to  the  same  extent,  as  if  he  was  the 
plaintiff;  and,  where  costs  are  awarded  against  the  plaintiff, 
the  court  may,  by  order,  direct  the  person  so  liable  to  pay  them. 
Except  in  a  case,  where  he  could  not  have  been  lawfully  direc'^ed 
to  pay  costs,  personally,  if  he  had  been  a  party,  as  prescrlbe<l 
in  the  last  section,  his  disobedience  to  the  order  is  a  contempt 
cf  court.  But  this  section  does  not  apply  to  a  case,  where  the 
person  so  beneficially  interested,  is  the  attorney  or  counsel  for 
the  plaintiff,  if  his  only  beneficial  Interest  consists  of  a  right  to 
a  portion  of  the  sum  or  property  recovered,  as  compensation  for 
his  services  in  the  action. 

M.,  I  821;  2  B.  S.  619,   i  44  (2  Bdm.  648). 
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'JtaTICLS:  THIRD. 

Miseelianeous  provisums, 

R*e.  8248.  Certificate  entlUing  iMirty  to  coets  or  Increased  cocta.    ^  ,, 

8249.  Coau  against  infant  plaintiff;  coUectlble  of  Koardlan  ad  Ut«M. 
8260.  Tlila  UUe  not  to  affect  special  proTlslooa  of  law. 

8248.  CTertilloaie  eMtitUnv  partr  to  eo«t«  or  tncre««e< 

OOMt«. 

Where,  npon  the  trial  of  an  action,  the  title  to  real  property 
comefl  in  question,  or  any  fact  appears,  whereby  either  party 
becomes  entitled  to  costs,  or  to  the  increased  costs  specified  In 
section  3258  of  this  act,  the  judge  presidini?  at  the  trial,  or  the 
referee,  must,  upon  the  application  of  the  party  to  be  benefitid 
thereby,  cither  before  or  after  the  verdict,  report,  or  decision 
is  rondor(*d,  make  a  certificate,  stating  the  fact.  Such  a  certifi- 
cate is  the  only  competent  evidence,  as  to  the  matter,  before  the 
taxing  ofiicer. 

2  R.  8.  663,  i  8  (2  Bdm.  78). 

§  8240.  Co«t«  aoralnst  lafant  plaintiffi  eollectiblo  of 
iraardlaa  ad  litena. 

Whore  costs  are  awarded  against  an  infant  plaintiff,  they 
may  Ih?  collected,  by  execution  or  otherwise,  from  his  guardian 
ad  litem,  in  like  manner  as  if  the  latter  was  the  plaintiii. 

Go.  Proc..  9  816;  2  B.  8.  663.  {|  16  and  16.  •••  i  460,  ante. 

I  8960.  This  title  not  to  affect  special  proTislona  of  laww 

This  title  does  not  affect  any  provision  contained  elsewhere 
in  this  act,  or  in  any  other  statute,  remaining  unrepealed  after 
this  chapter  takes  effect;  whereby  the  award  of  costs  is  speciojQy 
regulated,  i&  a  particular  caM^  oCherwite  than  as  preacnbed  iu 
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TITIiE  U. 
Vixhig  the  amonnt  of  oostik 

▲rtfcto  1.  Sniu  allowed  ai  coata;  dlabonamenta. 
2.  Taxation  of  co«ta. 

ARTICLB  FIRS'fr. 

£fum«  aUatoed  as  oosta;  diahursemenU, 

Bac.  SKI.  Amount  of  coiti  ganerally. 

8152.  Additional  allowance  to  plaintiff  in  foreeloanre,  partition,  ate 
8283.  Additional  allowance  to  either  party  In  difficult  caaaa,  ate. 
82M.  AUowanceB  under  the  foregoiug  sectlonB  limited. 
8265.  CoatB  upon  adjournment  of  trial. 

8256.  Disbursements  to  bo  Included  In  bill  of  coets. 

8257.  Increased  damag«8  not  to  carrr  Increasod  coata. 

8258.  When  defendant  entitled  to  Increased  coats. 
8368.  Increaaed  dlabaraementa  not  allowed. 

8260.  Costs  upon  a  settlement. 

8261.  This  article  not  to  affect  special  provisions  of  law. 

f  8261.  [Am'd,  1896,  18116,  lOOl.]  Amonnt  of  eoutm  irenerallr* 

Costs,  awarded  to  a  party  to  an  action,  must  be  at  the  fol- 
lowing rates: 

1.  To  the  plaintiff: 

For  all  proceedings,  before  notice  of  trial,  in  an  action  speci- 
fied in  section  420  of  this  act,  fifteen  dollars;  in  eyery  other 
action,  twenty-fire  dollars. 

For  each  additional  defendant  serred  with  the  snmmons,  not 
exceeding  ten,  two  dollars;  and  for  each  necessary  defendant,  in 
excess  of  that  nnmber,  served  with  the  summons,  one  dollar. 

For  procuring  the  appointment  of  a  guardian  or  guardian  ad* 
litem,  for  one  or  more  infant  defendants,  ten  dollars. 

For  procuring  an  order  directing  the  service  of  the  summons  by 
publication  thereof,  or  personally,  without  the  state,  on  one  or 
more  defendants,  ten  dollars. 

For  procuring  an  injunction  order  or  an  order  of  arreirtv  ten 
dollars. 

2.  To  the  defendant: 

For  all  proceedings  before  notice  of  trial,  except  as  otherwise 
prescribed  in  this  article,  ten  dollars. 

3.  [Am»d,  1901.3    To  either  party: 

For  an  proceedings,  after  notice  of  trial,  and  before  trial,  ex- 
cept as  otherwise  prescribed  in  this  article,  fifteen  dollars. 

For  taking  the  deposition  of  a  witness  or  of  a  party,  as  pre- 
scribed in  section  eight  hundred  and  seventy,  section  eight  hun- 
dred and  seventy-one,  or  section  eight  hundred  and  ninety-three 
of  this  act,  ten  dollars. 

Tor  drawing  interrogatories,  to  be  annexed  to  «  commission,  or 
to  letters  rogatory,  issued  as  prescribed  in  sections  eight  hundred 
and  eighty-eight,  nine  hundred  and  twelve;  nine  hundred  and 
thiiteen,  and  three  thousand  one  hundred  and  seventy-oae  of  thia 
act,  ten  dollars. 

For  the  trial  of  an  issue  of  law,  twenty  dollars. 

For  the  trial  of  an  issue  of  fact,  or  the  assessment  of  damag«0 
imrsnant  to  section  one  hundred  and  ninety-four  of  this  act,  thirty 
dollars;  and,  where  the  trial  ne<>essarily  occupies  more  than  tw* 
days,  ten  dollars  in  addition  thereto. 
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making  and  serring  a  case,  twenty  dollara;  and,  when  thm 
ecessarily  contains  moire  than  fifty  folios,  ten  dollars  in 
Q  thereto. 

making  and  fferring  amendmenfts  to  a  case,  twenty  dollara. 
1  a  motion  for  a  new  trial,  upon  a  case,  or  an  appUcatioB 
Igment  upon  a  spedal  yerdict,  the  same  sums  as  upon  an 

as  prescribed  in  subdivision  fourth  of  this  section. 
i  any  other  motion,  or  upon  a  reference  speci6ed  in  section 
housand  two  hundred  and  thirty-six  of  this  act,  to  each 
:o  whom  costs  are  awarded,  a  sum  fixed  by  the  court  or 
not  exceeding  ten  dollars,  besides  necessary  disbursOTaenta 
Qting  and  referee's  fees. 

re  a  new  trial  is  had,  pursuant  to  an  order  granting  thm 
w  an  assessment  of  damages,  pursuant  to  section  one  han- 
id  ninety-four  of  this  act,  is  had,  for  all  proceedings  after 
intlng  of,  and  before  the  new  trial,  or  an  assessment  of 
!B,  pursuant  to  section  one  hundred  ninety-four  of  this  act, 
-fiye  dollars. 

one  term  of  the  city  court  of  the  city  of  New  York,  at 
the  case  is  necessarily  on  the  calendar,  and  for  each  trial 
•  special  term,  of  the  supreme  court,  or.  a  county  court,  not 
ng  five,  at  which  the  cause  is  necessarily  on  the  calendar, 
ng  the  term  at  which  it  is  tried,  or  otherwise  finally  dia- 
of,  ten  dollars. 
1,  ch.  527.    Id  effect  Sept.  1,  1901. 

m'd,  1902.]  To  either  party,  upon  an  appeal  to  the  su 
court  from  an  inferior  court,  excepting  upon  an  appeal  to 
ireme  court  from  the  city  court  of  the  city  of  New  York; 
I  an  appeal  to  the  appellate  division  of  the  supreme  court, 
lie  supreme  court  from  the  city  court  of  the  city  of  Ne^v 
aken  from  an  interlocutory  or  final  judgment,  or  from  an 
ranting  or  refusing  a  new  trial,  rendered  or  made  at  a 
pm  of  the  supreme  court  or  of  the  city  court  of  the  city  of 
ork;  or  upon  an  application  to  the  appellate  division  of  the 
e  court  for  a  new  trial,  or  for  judgment  upon  a  verdict, 
d  subject  to  the  opinion  of  the  court,  or  where  exceptions 
lered  to  be  heard,  in  the  first  instance,  at  a  term  of  the 
te  division  of  the  supreme  court;  before  argument,  twenty 
For  argument,  forty  dollars.    For  each  term  of  the  ap- 

division,  not  exceeding  five,  of  the  supreme  court,  at 
he  cause  is  necessarily  on  the  calendar,  excluding  the  term 
'h  it  is  argued,  or  otherwise  finally  disposed  of;  ten  dollars, 
ippeals'  taken  under  section  thirty-one  hundred  and  eishty- 
sts  awarded  to  the  successful  party  shall  not  exceed  ten 
in  addition  to  the  taxable  disbursements. 
t,  ch.  ai5.  Id  effect    Sept.  1,  1002. 

either  party,  upon  an  appeal  to  the  court  of  appeals: 
e  argument,  thirty  dollars, 
rgument,  sixty  dollars. 

ach  term,  not  exceeding  ten,  at  which  the  cause  is  on  the 
r,  excluding  the  term  at  which  it  is  argued,  or  otherwise 
iisposed  of,  ten  dollars. 

e  a  judgment  is  affirmed  by  the  court  of  appeals,  the  court 
I  its  discretion,  also  award  damages,  by  way  of  costs,  for 
ly,  not  exceeding  ten  per  centum  upon  the  amount  of  the 
nt;  or,  where  it  was  rendered  upon  an  appeal,  upon  the 

of  the  orifnnal  judgment. 

>c.,  U  307  and  816;  L.  1806,  ch.  MS.  la  effect  SevteBsher  I,  18M, 
ch.  226.  ^^ 
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I  3262.  Additional  allowanee  to  plaintiff  In  foreelo«n»e» 
partition,  ete. 

Where  the  action  is  brought  to  foreclose  a  mortgage  upon  real 
property;  or  for  the  partition  of  real  property;  or  to  procure  an 
adjudication  upon  a  will  or  other  instrument  in  writing;  or  to 
compel  the  determination  of  a  claim  to  real  property;  or  where, 
in  any  action,  a  warrant  of  attachment  against  property  has 
been  issued;  the  plaintiff,  if  a  final  judgment  is  rendered  in  his 
fayor,  and  he  recovers  costs,  is  entitled  to  recotrer,  in  addition 
to  the  costs  prescribed  in  the  last  section,  the  following  per- 
centages, to  be  estimated  upon  the  amount  found  to  be  due  upon 
the  mortgage;  or  the  value  of  the  property  partitioned,  affected 
by  the  adjudication  upon  the  will  or  other  instrument,  or  the 
claim  to  which  is  determined;  or  the  value  of  the  property  at- 
tached, not  exceeding  the  sum  recovered,  or  claimed;  as  the  case 
may  be. 

Upon  a  sum,  not  exceeding  two  hundred  dollars,  ten  per  centum. 

Upon  an  additional  sum,  not  exceeding  four  hundred  dollars, 
five  per  centum. 

Upon  an  additional  sum,  not  exceeding  one  thousand  dollars, 
two  per  centum. 

Where  such  an  action  is  settled  before  judgment,  the  plaintiff 
is  entitled  to  a  percentage  upon  the  amount  paid  or  secured  upon 
the  settlement,  at  one-half  of  those  rates.  In  an  action  to  fore- 
close a  mortgage  upon  real  property,  where  a  part  of  the  mort- 
gage debt  is  not  due,  if  the  final  judgment  directs  the  sale  of 
the  whole  property,  as  prescribed  in  section  1637  of  this  act,  the 
percentages,  specified  in  this  section,  must  be  computed  upon  the 
whole  sum,  unpaid  upon  the  mortgage.  But  if  it  directs  the  sale 
of  a  part  only,  as  prescribed  in  section  1636  of  this  act,  they 
must  be  computed  upon  the  sum  actually  due;  and  if  the  court 
thereafter  grants  an  order,  directing  the  sale  of  the  remainder, 
or  a  part  thereof,  the  percentages  must  be  computed  upon  the 
amount  then  due;  but  the  aggregate  of  the  percentages  shall 
not  exceed  the  sum,  which  would  have  been  allowed,  if  the  entire 
sum  secured  by  the  mortgage  had  been  due,  when  fiinal  judgment 
was  rendered. 
Oa  Proc..  H  806  anA  809.    * 


f   825B.   [Am'd,   1896,   1896,   ISOO,   1908,   1909.]     Additional 
allovranoo  to  oltber  party  Im   dlMlcnlt  and  eertaln    otiier 


In  an  action  brought  to  foreclose  a  mortgage  upon  real  property 
of  for  the  partition  of  real  property,  or  in  a  difBcult  and  extraor- 
dinary ease,  (where  a  defense  nas  been  jnterposed  in  an  action), 
or,  except  in  the  first  and  second  judicial  districts,  in  a  special 
proceeding  by  certiorari  to  review  an  assessment  under  article 
thirteen  of  tne  tax  law,  and  the  acts  amending  the  same,  the 
court  may  also,  in  its  discretion,  award  to  any  party  a  further 
sum,  as  follows: 

1.  In  an  action  to  foreclose  a  mortgage,  a  sum  not  exceeding 
two  and  one-half  per  centum  upon  the  sum  due,  or  claimed  to 
be  due  upon  tb^  moilgage,  nor  the  aggregate  sum  of  two  livm- 
dred  dollars. 

2.  In  any  action,  or  special  proceeding,  specified  in  this  section, 
where  a  defense  has  been  interposed,  or  in  an  action  for  the 
partition  of  real  property,  a  sum  not  exceeding  five  per  centum 
upon  the  sum  recovered  or  claimed,  or  the  value  of  the  subject 
matter  involved. 

Id.,  f  309;  L.  1896,  ch.  S71 ;  L.  1898.  ch.  61;  L.  1899,  ch.  299;  L.  1908. 
ch.  316.  AmM  by  L.  ]9<>9.  ch.  65,  {  3.  S'v  note  86  of  notes  of  Board 
Hit  Stat«toi7  Cooflolldatioo  at  end  of  code.    See  Kale  46, 
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I  88CMU  AJlowam«efi  under  tlie  foreisoliic  seetloMa  limited. 

But  all  the  sums  awarded  to  the  plaintiff,  as  prescribed  in 
section  3252  of  this  act,  or  to  a  party  or  two  or  more  parties 
on  the  same  side,  as  prescribed  in  the  last  sentence  of  section 
3251  of  this  act,  and  in  subdiyision  second  of  the  last  section, 
cannot  exceed,  in  the  aggregate,  two  thousand  dollars. 

Oo.  Proc.,  I  809. 

I  826S.  [Am'd,  1S06.]     Coats  upon  adjo-arnineiit  of  trial. 

Where  an  application  is  made  to  a  court  or  a  referee,  to  ad- 
journ a  trial,  the  payment  to  the  adverse  party  of  a  sum  not 
exceeding  ten  dollars,  or.  in  the  city  court  of  the  city  of  New- 
York,  a  sum  not  exceeding  five  dollars,  besides  the  fees  of  his 
witnesses,  and  other  taxable  disbursements,  already  made  or 
incurred,  which  are  rendered  ineffectual  by  the  adjournment,  may 
be  required,  as  a  condition  of  granting  the  adjournment. 
Id.,  I  814;  L.  1853,  ch.  617.  pftit  of  {  4;  L.  1895,  ch.  946. 

I  Sase.  [Am'd,  18900  Dlaburaementa  to  be  inelnded  tm 
bill  of  coats. 

A  party  to  whom  costs  are  awarded  in  an  action  is  entitled 
to  include  in  his  bill  of  costs  his  necessary  disbursements  as  fol- 
lows: The  legal  fees  of  witnesses  and  of  referees  and  other  offi- 
cers; the  reasonable  compensation  of  commissioners  taking  de- 
positions; the  legal  fees  for  publication  where  publication  is 
directed  pursuant  to  law;  the  legal  fees  paid  for  a  certified  copy 
of  a  deposition,  or  other  paper,  recorded  or  filed  in  any  public 
office,  necessarily  used  or  obtained  for  use  on  the  trial;  copies 
of  opinions  and  charges  of  judges;  the  reasonable  expenses  of 
printing  the  papers  for  a  hearing,  when  required  by  a  role  of 
the  court;  prospective  charges  for  the  expenses  of  entering  and 
docketing  the  judgment;  and  the  sheriff's  fees  for  receiving  and 
returning  one  execution  thereon,  including  the  search  for  prop- 
erty and  such  other  reasonable  and  necessary  expenses,  as  are 
taxable,  according  to  the  course  and  practice  of  the  court,  or  by 
express  provision  of  law.  Searches  affecting  property  situate  in 
any  county  in  which  the  office  of  county  clerk  or  register  is  a 
salaried  one,  when  made  and  certified  to  by  title  insurance,  ab- 
stract or  searching  companies,  organized  and  doing  business  under 
the  laws  of  this  State,  may  be  used  in  all  actions  or  special  pro- 
ceedings in  which  official  searches  may  be  used,  in  place  of  and 
with  the  same  legal  effect  as  such  official  searches,  and  the 
expenses  of  searches  so  made  by  said  companies  shall  be  taxable 
at  rates  not  exceeding  the  cost  of  similar  official  searches. 
Id.,  f  311,  am'd;  U   1896.  ch.   831. 

1  8257.  Increaaed  dAntaarea  niot  to  carry  increaaed  coata. 

A  plaintiff,  who  recovers  double  or  other  increased  damages, 
does  not  thereby  become  entitled  to  more  than  single  costs;  ex- 
cept where  it  is  otherwise  specially  prescribed  by  law. 

2  B.  S.  616.   I  23  (2  Bdm.  640). 

I  8288.  "Wben  defendant  entitled  to  inereaaed  eoats. 

In  either  of  the  following  cases,  a  defendant,  in  whose  faror 
a  final  judgment  is  rendered,  in  an  action  wherein  the  complaint 
demands  judgment  for  a  sum  of  money  only,  or  to  recover  a 
chattel;  or  a  final  order  is  made,  in  a  special  proceeding  insti- 
tuted by  a  State  writ,  is  entitled  to  recover  the  costs,  prescribed 
to  section  8251  of  this  act.  and.  in  addition  thereto^  pna-half 
Mitnofs 
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X.  Where  the  defendant  is  or  was  a  public  officer,  appoi 
or  elected  under  the  authority  of  the  State,  or  a  person  spec 
appointed,  according  to  law,  to  perform  the  duties  of  sucl 
oiBcer;  and  the  action  or  special  proceeding  was  brough 
reason  of  an  act,  done  by  him  by  virtue  of  his  office,  or  an  all 
omission  by  him,  to  do  an  act,  which  it  was  his  official  dul 
perform. 

2.  Where  the  action  was  brought  against  the  defendant 
reason  of  an  act  done,  by  the  command  of  such  an  office 
person,  or  in  his  aid  or  assistance,  touching  the  duties  of 
office  or  appointment. 

3.  Where  the  action  was  brought  against  the  defendant, 
taking  a  distress,  making  a  sale,  or  doing  any  other  act,  b 
under  color  of  authority  of  a  statute  of  the  State. 

But  this  section  does  not  apply,  where  an  officer,  or  other 
son,  specified  herein,  unites  in  his  answer  with  a  person 
entitled  to  such  additional  costs. 

a  B.   8.  616,  I  24. 

I  82SO.  Increased  dlsbnrsements  not  allowed. 

The  increase,  specified  in  the  last  section,  does  not  exteu 
the  disbursements;  and  an  officer,  witness,  or  juror,  is  not 
tied  to  any  othdr  fees  in  the  action,  except  the  single  fee  all< 
by  law  for  his  seryices. 
Id..   I  25.  am'd. 

I  82<IO.  Costs  -apon  a  settlement. 

Where  an  action,  specified  in  section  3228  of  this  act,  is  se 
before  judgment,  no  greater  sum  shall  bg  demanded  as  c 
than  at  the  rates  prescribed  by  section  32ol  of  this  act* 

Co.   Proc..   I  322. 

I  8261.  Tlftis  artlele  not  to  affeet  speelal  proTlsioni 
la^vr. 

This  article  does  not  affect  any  provision  contained  else^ 
in  this  act,  or  in  any  other  statute  remaining  unrepealed  i 
this  act  takes  effect,  whereby  the  amount  of  costs  is  spec 
fixed,  in  a  particular  case,  otherwise  than  as  prescribed  in 
article. 

8T1 
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JiRTICIiSS  SBOOND. 

Taicationofco8t8. 

8m.  tm.  Ootts;  bow  taxed.     Allowancet,  etc.;  Iiow  oompated. 
SMS.  NoUce  of  ta&aUoa. 
8964.  Retazation. 
S265.  RoYiew  of  taxation. 
S30a.  Dtitf  of  taxing  ofBcer. 
8267.  Affidavit  respecting  dlaboreemento. 

I  8262.  Costs  I  how  taxed.  Allo^vranoes,  eto.|  how  eommm 
puted. 

Costs  mn8t  be  taxed  by  the  clerk,  upon  the  application  of  the 
party  entitled  thereto;  except  that  the  court  may  direct,  that 
Interlocutory  costs,  or  costs  in  a  special  proceeding,  be  taxed  by 
a  judge.  The  clerk  must  insert,  in  the  judgment  or  final  order, 
the  amount  of  the  costs,  as  taxed.  In  a  case  where  the  costs 
are  in  the  discretion  of  the  court,  the  report  or  decision,  or  the 
direction  of  the  court  for  final  judgment,  upon  a  default,  or 
after  a  jury  trial,  must  specify  which  party  or  parties  are  euti- 
tied  to  costs;  but  the  amount  of  the  costs  must  be  ascertained 
by  taxation.  The  allowance,  specified  in  section  3252  of  this 
act,  must  be  computed  by  the  clerk  upon  the  taxation;  but  the 
value  of  property,  required  to  be  ascertained  for  that  purpose, 
must  be  ascertained  by  the  court,  unless  it  has  been  fixed  by 
the  decision  or  report,  or  by  the  verdict  of  the  jury,  upon  which 
the  final  judgment  is  entered;  except  that,  in  case  of  actual  par> 
tition,  it  must  be  determined  by  the  commissioners. 
•Oo.  Proc.,  part  of  |f  811   and  800. 

i  8968.  notice  of  taxation. 

Costs  may  be  taxed,  upon  notice  to  the  attorney  for  each  ad- 
verse party,  who  haa  appeared,  and  is  interested  in  reducing  the 
amount  thereof.  Notice  of  taxation  must  be  served,  not  less 
than  five  days  before  the  taxation;  unless  the  attorneys,  serving 
and  served  with  the  notice,  all  reside,  or  have  their  offices,  in 
the  city  or  town,  where  the  costs  are  to  be  taxed;  in  which  case, 
a  notice  of  two  days  is  sufficient.  A  copy  of  the  bill  of  costs, 
specifying  the  items,  with  the  disbursements  stated  in  detail, 
must  be  served  with  the  notice  of  taxation. 

Id.,  I  811. 

§  8264.  RetaxatlOB. 

Costs  may  also  be  taxed  without  notice.  But  where* 
they  are  so  taxed,  notice  of  retaxation  thereof  must  imme- 
diately afterwards  be  given  as  prescribed  in  the  last  section, 
by  the  party  at  whose  instance  they  were  taxed;  in  default 
whereof,  the  court  must,  u^on  the  application  of  a  party  entitled 
to  notice,  direct  a  retaxation,  with  costs  of  the  motion,  to  be 
paid  by  the  party  in  default.  The  court  may,  in  its  discretion, 
upon  the  apolication  of  a  party  interested,  direct  a  retaxation  of 
costs  at  any  time.  Any  sum,  deducted  upon  a  retaxation,  must 
be  credited  upon  the  execution,  or  other  mandate  issued  to  en- 
force the  judgment. 

f  8265.  Rovlevr  of  taxation. 

A  taxation  or  a  retaxation  may  be  reviewed  by  the  court,  upon 
a  motion  for  a  new  taxation.     The  order,  made  upon  audi  a 

N7a 
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motion,  may  allow  or  disallow  any  item,  objected  to  before  the 
tBLxing  officer,  in  which  case,  it  has  the  effect  of  a  new  taxation; 
or  it  may  direct  a  new  taxation  before  the  proper  officer,  specify- 
ing the  grounds  or  the  proof,  upon  which  the  item  may  be  allowed 
or  disallowed  by  him. 

i  3200.  Duty  of  taxlav  olllcer. 

An  officer,  authorized  to  tax  costs  in  an  action  or  a  special 
proceeding,  must,  whether  the  taxation  is  opposed,  or  not,  exam- 
me  the  bills  presented  to  him  for  taxation;  must  satisfy  himself 
that  all  the  items  allowed  by  him  are  correct  and  legal;  and 
must  strike  out  all  charges  for  fees,  other  than  the  prospective 
charges  expressly  allowed  by  law,  whore  it  does  not  appear  that 
the  serTices,  for  which  they  are  charged,  were  necessarily  per- 
formed. 

2  R.  8.  663,  8  6  (2  Edm.  672). 

i  8207.  AflldaTlt  respeotiniT  dlaburaements. 

A  charge,  for  the  attendance  of  a  witness,  cannot  be  allowed 
without  an  affidavit,  stating  the  number  of  days  of  his  actual 
attendance;  and,  if  travel  fees  are  charged,  the  distance  for 
which  they  are  allowed.  A  charge,  for  a  copy  of  a  document 
or  paper,  cannot  be  allowed,  without  an  affidavit,  stating  that 
it  was  actually  and  necessarily  used,  or  was  necessarily  obtained 
for  use.  An  item  of  disbursements,  in  a  bill  of  costs,  cannot  be 
allowed,  in  any  case,  unless  it  is  verified  by  affidavit,  and  appears 
to  have  been  necessarily  incurred,  and  to  be  reasonable  in  amount 

U.,  i  7;  Oo.  Proc.,  part  of  f  811. 
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TITLS  UX 

Security  for  costs. 

ite.  tM8.  When  defendant  may  require  aecorltj  for  oQtIil 
S369.  Id.;   after   action    commenced. 

8270.  The  last  two  aectlona  qoallfled. 

8271.  Id.:  In  actiona  by  and  against  execnton,  otc. 

8272.  Order  to  glTO  security. 

8278.  Bequleitea  of  nnderUklniT. 

8274.  Notice  of  exception;   Id.  of  loatlflcation. 
827B.  JnatlAcaUon  of  snreUea.      Allowanee  of  andectaktai^ 
827C.  Order   to  glTe  addiUonal  aecnrlty.    Proceedlnga. 
8277.  Effect  of  failure  to  obey  order  to  flTO  Mcnrity. 
,   8278.  Liability  of  attorney  for  coeta  In  cerUin  actloas. 

8279.  Thli  title  applies  to  special  procsedlogs. 

1  8268.  r  Ana'd,  1881,  1904.]  IVhen  defendant  mar  reanire 
secnrlty  lor  cost*. 

The  defendant,  in  an  action  brought  in  a  conrt  of  record,  may 
require  security  for  costs  to  be  given,  as  prescribed  in  this  title, 
where  the^  plaintiff  was,  when  the  action  was  commenced,  either 

1.  A  person  residing  without  the  state;  of*  if  the  action  is 
brought  in  a  county  court,  except  in  the  counties  of  Kin^s, 
Queens  and  Richmond,  or  in  the  city  court  of  the  city  of  New 
York,  the  city  court  of  Yonkers,  or  the  justice's  court  of  the  city 
of  Albany,  residing  without  the  city  or  county,  as  the  case  may 
be,  wherein  the  court  is  located;  or 

2.  A  foreign  corporation;  or 

3.  A  person  imprisoned  under  execution  for  a  crime;  or 

4.  The  official  assignee  of  a  person  so  imprisoned;  the  official 
assignee  or  official  trustee  of  a  debtor;  or  an  assignee  in  bank- 
ruptcy; where  the  action  is  brought  upon  a  cause  of  action,  arising 
before  the  assignment,  the  appointment  of  the  trustee,  or  the 
adjudication  in  bankruptcy. 

2  R.  8.  620.  I  1  (2  Bdm.  644);  L.  1891,  ch.  170;  L.  1004,  ch.  S24.  In  effect 
Sept.  1,  1004. 

I  8268.  Id.  I  after  action  con&menoed. 

The  defendant,  in  a  like  action,  may  require'  security  for  coats 
to  be  given,  where,  after  the  commencement  of  the  action,  th^ 
plaintiff  either 

1.  Censes  to  be  a  resident  of  the  State;  or,  where  \ue  action 
is  brought  in  either  of  the  local  courts  specified  in  sabdiTision 
first  of  the  last  section,  ceases  to  be  a  resident  of  the  city  or 
county,  as  the  case  may  be,  wherein  the  court  is  located;  or 

2.  I0  adjudicated  a  bankrupt,  or  discharged  from  his  debts,  or 
exonerated  from  imprisonment,  pursuant  to  a  law  of  the  State, 
or  of  the  United  States;  or 

3.  Is  sentenced  to  the  State  prison,  for  a  term  less  than  for  life. 
Id. 

I  8S70.  Tbe  last  turo  sections  amalllled. 

In  a  case  specified  in  either  of  the  last  two  sections,  if  there 
are  two  or  more  plaintiffs,  the  defendant  cannot  require  security 
for  costs  to  be  giyen,  unless  he  is  entitled  to  require  it  of  all  th« 
plaintiffs. 

*8o  in  orlglDaL 
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f  8971.  Id.)  1m  actions  by  and  nsalnst  exeontors^  ete. 

In  an  action  by  or  agrainst  an  executor  or  administrator,  in  hii 
representative  capacity,  or  the  trustee  of  an  express  trust,  or  a 

Eerson  expressly  authorized  by  statute  to  sue,  or  to  be  sued;  or 
y  an  official  assignee,  the  assignee  of  a  receiver,  or  the  com- 
mittee of  a  person  judicially  declared  to  be  incompetent  to 
manage  his  affairs;  the  court  may,  in  its  discretion,  require  the 
plaintiff  to  give  security  for  costs.  I 

Go.  Pioe.,  part  of  i  317;  L.  J87i,  eh.  446,  f  6. 

1  82T2.  Order  to  vlTe  seenrlty. 

Where  security  for  costs  is  required  to  be  given,  the  court  in 
which  the  action  is  pending,  or,  except  in  a  case  specified  in  the 
last  section,  a  judge  thereof,  upon  due  proof,  by  affidavit,  of  the 
facts,  must  make  an  order  requiring  the  plaintiff,  within  a  time 
specified,  either  to  pay  into  court,  the  sum  of  two  hundred  and 
fifty  dollars,  to  be  applied  to  the  payment  of  the  costs*  if  any, 
awarded  against  him,  or,  at  his  election,  to  ffle^  v^ith  the  clerk 
nn  undertaking,  and  to  serve  a  written  notice  of  the  payment  or' 
of  the  filing  upon  the  defendant's  attorney;  and  staying  ril  other 
proceedings,  on  the  part  of  the  plaintiff,  except  to  review  or  va- 
cate the  order,  until  the  payment  or  filing,  and  notice  thereof, 
and  also,  if  an  undertaking  is  given,  the  allowance  of  the  aaBMw 

2  R.  S.  e20,  mrt  of  I  3  (2  Bdm.  644). 

t  8278.  Reanlaltes  of  nndertmldnv. 

The  undertaking,  specified  in  the  last  section,  must  be  executed 
to  the  defendant  b^  one  or  more  sureties,  and  must  be  to  the 
effect  that  they  will  pay,  upon  demand,  to  the  defendant,  aQ 
costs  whidi  may  be  awarded  to  him  in  the  action,  not  exceeding 
a  sum,  specified  in  the  undertaking,  which  must  be  at  least  two 
hundred  and  fifty  dollars. 

Id.,  I  4,  ftm'd;  L.  1879,  eh.  300. 

I  S2V4*  Notleo  of  exception)  Id.  of  Jnstlflentlon* 

Within  ten  days  after  service  of  the  notice  of  filing  the  under- 
taking, the  defendant  may  serve  vpon  the  plaintilrs  attorney 
a  notice  that  he  excepts  to  the  suretieB  therein.  Witliin  ten  da78 
after  service  of  such  a  notice,  the  plaintiff  must  serve,  upon  the 
defendant's  attorney,  a  notice  of  the  justification  of  the  same  or 
new  sureties  before  a  judge  of  court,  or  a  county  judge,  at  a 
specified  time  and  place;  the  time  to  be  not  less  than  five  nor 
more  than  ten  days  thereafter,  and  the  place  to  be  within  the 
county  where  the  action  is  triable. 

Id.,  18  6  «nd  6,  am*d. 

I  ears.  Jnstlfleatlon  of  snretlev.  Allowanee  of  mnder- 
taldniT. 

Section  580  of  this  act  applies  to  the  justification  of  the  sure- 
ties. Where  the  judge  finds  the  sureties  sufficient,  he  must  annex 
the  written  examination,  if  any,  to  the  undertaking,  indorse  his 
allowance  thereon,  and  cause  them  to  be  filed  with  the  clerk. 
Where  the  defendant  fails  duly  to  except  to  the  sureties,  the  un- 
dertaking is  deemed  allowed,  and  must  be  indorsed  and  filed  w. 
Vke  manner. 

JA.,  11  5  sod  6,  am*d;  L.  1876.  eh.  808.  ; 
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§  89T^  CA»»4,  IMl.]  Or«er  to  Vive  ad4Itlom«l  Bcovrltrw 
Pr«««edimffs. 

At  any  time  after  the  allowance  of  an  nndertaking^ren  par* 
■nant  to  Boch  an  order,  or  as  prescribed  in  section  3278  of  thia 
act,  or  after  notice  of  the  payment  into  court  made  pursuant  to 
such  an  order,  the  court,  or  a  judge  thereof,  upon  satisfactory 
proof,  by  affidayit,  that  the  sum  specified  in  the  undertaking* 
or  the  amount  of  such  payment,  is  insufficient;  or  that  one  or 
more  of  the^ sureties  hare  died,  or  become  insolrent,  or  that  his 
or  their  circumstances  have  become  so  precarious  that  there  la 
reason  to  apprehend  that  the  undertaking  is  insufficient  for  the 
security  of  the  defendant;  must  make  an  order  requiring  the 
plaintiff  to  give  an  additional  undertaking,  or  make  an  additional 
payment  into  court  The  last  four  sections  apply  to  such  an  or- 
der, and  to  the  undertaking  given,  or  payment  made,  pursuant 
thereto. 

U  1891,  Oh.  161. 

1  8977.  IDlToet  of  flalluro  to  obey  order  to  sive  seeiuitT* 

Where  the  plaintiff  fails  to  comply  with  an  ord»,  made  as  pre* 
scribed  in  this  title,  or  to  procure  the  allowance  of  an  under- 
taking given  pursuant  to  such  an  order,  the  defendant  is  entitled 
to  a  judgment  dismissing  the  complamt,  and  in  his  favor  for 
costs.    The  defendant  may  apply  therefor,  as  upon  a  motion. 

2  R.  8.  «^,  i  4,  am'd;  L.  1876,  ch.  SOB. 

I  8978.  IdobllltT  of  attorMOTf  for  costs  tm  oortola  ftottomo. 

Where  a  defendant  is  entitled  to  require  security  for  costs,  as 

Brescribed  in  section  3268  of  this  act,  the  plaintiff's  attorney  is 
able  for  the  defendant's  costs,  to  an  amount  not  >  exceeding  one 
hundred  dollars,  until  security  is  given,  as  prescribed  in  this  title. 
The  plaintiff's  attorney  may  relieve  himself  from  that  liability^ 
although  the  defendant  ma^  not  require  security  for  costs  to  be 
given,  by  filing  and  procurmg  the  allowance  of  an  undertaking, 
as  if  an  order  had  been  made  as  prescribed  in  section  3272  ot 
this  act. 
Id.,  |i  7  and  8. 

i  8979.  Tbla  titlo  ftpplioa  to  speoial  prooeedia««« 

The  foregoing  sections  of  this  title  apply  to  a  special  proceed- 
tog  instituted  in  a  court  of  record,  in  like  manner  as  to  an  action; 
for  which  purpose,  the  prosecudiig  party,  other  than  the  people^ 
or,  where  tiie  special  proceeding  is  fiastituted  in  the  name  of  the 
people  upon  the  relation  of  a  private  corporation  or  individnoL 
tb*-  relator,  is  deemed  a  plaintiff,  and  the  adverse  party,  a  -d^ 
f«#dant 
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TiTUB  IV. 
0«&eral  provlsioiui  relatlxig:  to  tea*. 

8ec.  8280.  Taking  fees   not   prescribed  by  law,    prohibited. 

8281.  Id.;     for  serTlces  not  rendered,  except,  etc. 

3282.  Penalty   for  extortion. 

8288.  Clerk  of  court  of  appeals  to  account  for  and  pair  over  fees. 

8284.  [Bepealed.] 

8285.  Certain  county  clerks  and   registers  most  accoont  for  fees. 

3286.  General  proTisions  as   to  fees,  etc.,   to  be  accounted  for. 

3287.  Fees  of  certain  officers  to  be  taxed  upon   demand. 

3288.  Parties,  attorneys,   etc.,   when  not  allowed  fees. 

3289.  No   fee   for    administering    certain    official    oaths. 

3290.  Certain  searches  to  be  gratnitous. 

3291.  Officer,   etc.,   may   charge  fee  paid   for  oath,   postage,   etc. 

3292.  Id. ;  his  fees,  etc.,  to  be  paid  before  required  to  transmit  papers. 
8293.  ProTlsion    where   printers   in   county   refuse  to  publish. 

3294.  Affldarit  of   refusal   to  publish,   etc. 
8295.  Comptroller  to  audit  certain  charges. 

I  8280.  [Repealed  by  L.  1909,  chs.  85  and  51.  See  Oondoli- 
dated  Lawu,  tits.  Judiciary  Law,  S  252,  Pnblic  Of&cers  tiaw, 
5  67.] 

li  8281-8282.  [Repealed  by  L.  1909,  ch.  51.  See  Consoli- 
dated Laws,  tit.  Public  Officers  Law,  |  67.] 

I  8283.  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated  Laws, 
tit.  Judiciary  Law,  §  256.] 

i  8284.  [Repealed  Jan.  1,  1896;  L.  1895,  ch.  946.] 

i  8285.  [Repealed  by  L.  1909,  ch.  16.  See  Consolidated  Laws, 
tit.  County  Law,  f  161.] 

I  3286.  [Repealed  by  L.  1909,  ch.  51.  See  Consolidated  Laws, 
tit.  Public  Officers  Law,  §  70.] 

1  8287.  (Am*d,  1896.]  Fee*  of  eertstln  oAcen  to  be 
taxed  upon,  demand. 

Each  county  clerk  or  register  of  deeds,  who  claims  any  fees 
by  virtue  of  his  office;  and  each  sheriH  or  coroner,  who,  upon  the 
collection  of  an  execution,  or  the  settlement,  either  before  or 
after  judgment,  of  an  action  or  a  special  proceeding,  claims  any 
fees,  which  have  not  been  taxed;  must,  upon  the  written  demand 
of  the  person  liable  to  pay  the  same,  cause  them  to  be  taxed 
within  the  county,  upon  notice  to  the  person  making  the  de* 
mand,  by  a  justice  of  the  supreme  court,  or  the  county  judge. 
After  such  a  demand  is  made,  the  officer  cannot  collect  his  fees, 
until  they  have  been  so  taxed. 

2  R.  S.  e.'S2,  li  1  and  2  (2  Edm.  671):  L.  1844.  ch.  127,  ||  2  and  3 
(4  Bdm.  694);  L.  1895,  ch.  946. 

i  8288.  Partleii,  attomeyii,  etc.,  when  not  allowed  fee«. 

A  party  to  an  action  or  a  special  proceeding  is  not  entitled  to 
a  fee,  for  attending  as  a  witness  therein,  in  his  own  behalf,  or 
in  behalf  of  a  party  who  pleads  jointly,  or  is  united  in  interest, 
with  him;  and  an  attorney  or  counsel,  in  an  action  or  special 
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proceeding,  is  not  entitled  to  a  fee,  for  attending  as  a  witness 
therein,  in  behalf  of  his  client. 

See   2   R.    S.    Col,    §    15    (2   Bdv.    671.) 

1  8289.  [Repealed  by  L.  1909,  ch.  51.  See  Consolidated  Laws, 
tit.  Public  OfBcers  Law,  §  69.] 

8  »290.  [Repealed  by  L.  1909,  ch.  23.  See  Consolidated  Laws, 
tit.  Executive  Law,  §  84.] 

§  3291.  [Repealed  by  L.  1909,  ch.  51.  See  Consolidated  Laws, 
tit.  Public  Officers  Law,  §  68.] 

8  3202.  Id.;  bin  teen,  etc.,  to  be  paid  before  required  to 
tranmult  i»aper. 

Each  provision  of  this  act,  requiring  a  judge,  clerk,  or  other 
officer  to  transmit  a  paper  to  another  officer,  for  the  benefit  of 
a  party,  is  to  be  construed  as  requiring  the  transmission  only  at 
iLp  request  6t  the  person  so  to  be  benefited,  and  upon  payment 
by  him  of  the  fees  allowed  by  law  for  the  paper  transmitted,  or 
any  copy  or  certificate  connected  therewith,  and  the  expenses 
specified  in  the  last  section. 

L.    1876,   ch.    440,   |   12. 

8  3203.  ProTliilon  'wbere  printers  In  eonnty  refuse  to 
pnbllsb. 

If  the  proprietor  of  each  newspaper,  published  in  a  city  or 
county,  in  which  any  notice,  order,  citation,  or  other  paper  is 
required  by  law  to  be  published,  refuses  to  publish  the  same, 
for  the  fees  prescribed  by  law  for  the  publication,  it  may  be  pub- 
lishe(>  in  the  newspaper,  printed  at  Albany,  in  which  le>?al  no- 
tices are  required  bv  law  to  be  published.  If  it  is  required  by 
law  to  be  published  in  that  newspaper,  and  also  in  another  news- 
paper published  in  a  city  or  county,  and  the  proprietor  of  each 
newspaper  in  that  city  or  county  refuses  to  publish  it  for  the  fees 
so  prescribed,  it  may  be  published  in  the  newspaper,  published 
nearest  to  the  place,  where  a  person  is  required  to  appear,  or 
where  an  act  is  to  be  done;  pursuant  thereto,  the  proprietor  of 
which  will  publish  the  same,  for  those  fees.  Publication,  made 
as  prescribed  in  this  section,  is  as  valid,  as  if  it  was  made  in  the 
city  or  county,  where  the  publication  thereof  is  so  required  by 
law. 

2  B.   S.   048.   §8  46  and  47,(2  Edm.  667). 

8  .^204.  Affidavit  of  refusal  to  publlsb,  etc. 

Where  publication  is  made«  as  prescribed  in  the  last  section, 
elsewhere  than  in  the  city  or  count,v  where  it  is  otherwise  re- 
quired by  law  to  be  made,  the  affidavit  of  publication  must 
either  be  accompanied  with  an  affidavit,  or  contain  a  statement, 
to  the  effect  that  an  application  to  publish  the  advertisement 
was,  before  such  publication,  made  to  the  proprietor  of  each 
newspaper  published  in  the  city  or  county;  that  the  amount  of 
the  legal  fees  for  such  publication  was  at  the  same  time  tendered; 
and  that  the  application  was  refused.  Such  an  affidavit  is  pre- 
sumptive evidence  of  the  facts  stated  therein. 

2  B.  S.  648,  8  40. 

8  8205.  [Repealed  by  L.  1909,  ch.  58.  See  Consolidated  Laws, 
tit  State  Fmance  Law,  §  46.] 
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TITLE  V. 
Sums  allowed  as  f eac 


action   for  ptrtltlon  or 


Sec.   3296.  Referee's  fees  generallr. 

3297.  Id. ;    upon    sales   of   real  property. 

8298.  Fi>eii  fur  oaths  and  acknowledgiuents. 

3299.  Surveyors*    and    commissioners'    fees.    In 

dower,    etc. 

8300.  Foes  of   the  clerk  of  the   court   of  appeals. 

3301.  Clerk's  fees  In  cItII   actions  aenerallj. 

3302.  The   last   section   qualified. 

3303.  Clerk's  fees  upon   naturalisation. 
3301.  Pees    of  county   clerks   generally. 

8305.  CerUln    provisions  not   affected   by   the   last   section. 

3300.  Fees  of  register  and   other   clerks. 

3306a.  Fees  of  county  clerk  for  entries  of  moneys  deposited  with  coonty 
treasurer. 

3307.  Sheriff's   fees. 

3308.  The   last   secUon   quaUfled. 

3309.  Id.;   how  collected. 

3310.  Coroner's   fees. 

3311.  Stenographer's   fees. 

3312.  Compensation   of  deputy  sherilTs   and  constables  attending  courts. 

3313.  Fees  of   trial   jurors. 

3314.  Supervisors  may  make   allowance  to  grand  and  trial  Jurors. 

3315.  Id. :   extra   pay   upon   protracted   trials. 

3316.  Jurors*   fees  In  special   proceedings. 
8317.  Fees  of  printers. 

331S.  Witnesses'    fees  generally. 

3319.  Id. :    on   deposition    to  be  used  in    another   state. 

3320.  Receiver's    commissions. 

3321.  Foes  of  county  treasurer,   and  chamberlain  of  New  York, 

3322.  Fees  of  a  Justice  of  the  peace. 

3323.  Constable's    fees. 

3324.  Id. :  affidavit  upon  claim  for  travel  fees, 
8S25.  Justice's  court,  fees  upon  a  commissioo. 
8326.  Id.;    jurors'    fees. 

3327.  Id. ;  witnesses'    fees. 

3328.  Id. ;  fees   to   be   paid   before   services   rendered. 
8329.  Id. ;  by  whom   foes   to  be  paid. 

3330.  Certain    special    provisions    excepted    from    this   title. 

3331.  Provision   as   to  change    in   fees. 

3331a.  Presentation    of    claims    by    jurors    and   disposition    of    unclaimed 

3332.  This   title  applies   to  civil  cases  only. 

i  3286.   [Am'd,   1896.]     Referee**  fee*  arenerally. 

A  referee,  'in  an  action  or  a  special  proceedinur  brought  in  a 
court  of  record,  or  in  a  special  proceeding,  taken  as  prescribed 
in  title  twelve  of  chapter  seventeen  of  this  act,  is  entitled  to 
ten  dollars  for  each  day  spent  in  the  business  of  the  reference; 
unless  at  or  before  the  commencement  of  the  trial  or  hearing, 
a  different  rate  of  compensation  is  fixed,  by  the  consent  of  the 
parties,  other  than  those  in  default  for  failure  to  appear  or  plead, 
manifested  by  an  entry  in  the  minutes  of  the  referee,  or  other- 
wise in  writing,  or  a  smaller  compensation  is  fixed  by  the  court 
or  judge  in  the  order  appointing  him. 

Co.  Proc,  I  318,  am'd.     In  effect  March  11,  1896.     L.   1896,  ch.  90. 

I  3297.   [Am'dy   189B.]     Id.|   upon  nalen   of  real   property. 

The  fees  of  a  referee  appointed  to  sell  real  property  pursuant 
to  a  judgment  in  an  action,  are  the  same  as  those  allowed  to  the 
sheriff,  and  he  is  allowed  the  same  disbursements  as  the  sheriff. 
Where  a  referee  is  required  to  take  security  upon  a  sale,  or  to 
distribute,  or  apply,  or  ascertain  and  report  upon  the  distribution 
or  application  of  any  of  the  proceeds  of  the  sale,  he  is  also  enti- 
tled to  one-half  of  the  commissions  upon  the  amount  so  secured* 
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distributed  or  applied,  allowed  by  law  to  nn  executor  or  sdxnin- 
ifitrator  for  receiving  and  paying  out  money.  But  commissiona 
shall  not  be  allowed  to  him  upon  a  sum  Liadcn  by  a  party,  and 
applied  upon  the  parly's  demand,  as  fixed  by  the  judgment,  with- 
out being  paid  to  the  referee,  except  to  the  amount  of  tea  dollars. 
And  a  referee's  comi)en6ation,  including  commissions,  cannot, 
where  the  sale  is  under  a  judgment  in  an  action  to  foreclose  a 
mortgage,  exceed  fifty  dollars,  unlosa  tlie  propoity  sold  for  ten 
thousand  dollars  or  upwards,  in  which  event  the  referee  may  re- 
ceive such  additional  compensation  as  to  the  court  may  seem 
proper,  or  in  any  other  cause  five  hundred  dollars. 

L.  1869,  ch.  679.  $  4.  aro'd;  and  Bee  Co.  Proc.,  §  809,  am'd;  U  1870,  ca. 
431,  i  11;  L.  IbOS.   ch.  241. 

1  3208.  Fees  for  oatlis  and  ackno-^vlcdGmionta. 

Any  officer,  authorized  to  perform  the  sci  vices  specified  in  this 
section,  and  to  receive  fees  therefor,  io  eulltled  to  the  following' 
fees: 

1.  For  administering  an  oath  or  affinnntion,  and  certifying  the 
same  when  required,  except  where  ni. other  fee  is  specially  pre- 
scribed by  statute,  twelve  cents, 

2.  For  taking  and  certifying  the  acknowledgment  or  proof  of 
the  execution  of  a  written  instrument;  by  one  porson,  twenty-five 
cents;  and  by  each  additional  p?ison,  twelve  cents;  for  swearing 
each  witness  thereto,  six  cents. 

2  B.  B.  637,  I  28  (2  Edm.  658);  L.  1847,  di.  330  (4  Edin.  628);  U  1840. 
ch.  288,  S  2  (8  Edm.  802). 

f  8200.  Svrveyoifii*  and  oommlHiilonerii*  fees  la  action  tov 
vartltioa  or  do-vrer,  etc.  « 

A  surveyor,  employed  as  prescribed  by  law,  in  an  action  for 
partition  or  dower,  or  to  determine  dower^  is  entitled  to  five  dol- 
lars for  each  day,  actually  and  necessarily  occupied  in  survey- 
ing, laying  out,  marking,  or  mapping  land  therein.  Each  assist- 
ant, so  employed,  is  entitled  to  two  dollars  for  each  day,  actually 
and  necessarily  occupied  in  serving  under  the  surveyor's  direction. 
Each  commissioner,  appointed  as  prescribed  by  law,  to  make 
partition  or  admeasure  dower,  is  entitled  to  five  dollars  for  each 
day's  actual  and  necessary  service. 

2  B.  8.  648.  §1  34  and  86  (2  Edm.  662),  am'd. 

I  S300.  Fee*  of  tbe  clerk  of  the  court  of  appeals. 

The  clerk  of  the  court  of  appeals  is  entitled,  for  the  services 
specified  in  this  section,  to  the  following  fees: 

For  filing  a  notice  of  appeal  to  that  court,  and  all  the  papers 
transmitted  therewith,  fifty  cents. 

For  filing  any  other  paper,  ten  cents. 

For  drawing  an  order,  twenty  cents  for  each  folio. 

For  entering  an  order,  twenty  cents;  and  for  each  folio  more 
than  two,  ten  cents. 

For  drawing  a  judgment,  twenty-five  cents;  and  for  each  folio 
more  than  two,  ten  cents. 

For  entering  a  judgment,  twenty-five  cents;  and  for  each  folio 
more  than  two,  ten  cents. 

For  a  certified  copy  of  an  order,  record,  or  other  paper,  entered 
or  filed  in  his  office,  ten  cents  for  each  folio. 
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For  engroBAng  ft  remittitur,  ten  cents  for  each  folio. 
For  a  certificate,  other  than  that  a  paper,  for  the  copyinir  of 
vhich  he  is  entitled  to  a  fee.  is  a  copy,  twenty-fire  cents* 
For  sealing  any  paper,  when  required,  fifty  cents, 
2  B.  &  e28,  8  2  (3  Sdm.  646);  L.  1847,  ch.  217,  |  T* 
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ermlly. 

Bxcept  as  otherwise  prescribed  in  the  next  section*  each  clerk 
of  the  court  of  rMord  is  entitled  for  his  services  in  an  action  or  a 
special  proceeding,  brought  in  or  transferred  to  the  court  of  which 
he  is  clerk,  to  the  following  fees: 

Upon  the  trial  of  the  action,  or  the  hearing,  upnon  the  merits,  of 
the  special  proceeding,  from  the  party  bringing  it  on,  one  dollar. 

For  entering  final  judgment  in  the  action,  or  entering  a  final 
order  in  the  special  proceeding,  including  the  filing  of  the  judg* 
ment-roll,  and  a  copy^of  the  judgment  to  insert  therein,  fifty 
cents;  and  ten  cents  in  addition  for  each  folio  exceeding  ten, 
contained  in  the  order  or  judgment. 

For  entering  any  other  order  or  an  interlocutory  judgment,  ten 
cents  for  each  folio,  exceeding  five. 

For  a  certified  or  other  copy  of  an  order,  record,  or  other  paper, 
entered  or  filed  in  his  office,  five  cents  for  each  folio. 

Where,  on  an  aopeal  from  a  judgment  or  order,  a  party  shall 
present  to  the  clerk  a  printed  copy  of  the  judgment-roll  or  order 
appealed  from,  it  shall  be  the  duty  of  the  clerk,  as  required,  to 
compare  and  certify  the  same,  for  which  service  he  shall  be 
entitled  to  be  paid  at  the  rate  of  one  cent  per  folio. 

For  a  certified  transcript  of  the  docket  of  a  judgment,  twelve 
cents. 

For  filing  a  transcript  and  docketing  or  re-docketing  a  judgment 
thereupon,  six  cents. 

He  18  not  entitled  to  any  fee,  or  oilier  compensation,  for  any 
other  service,  in  an  action  or  a  special  proceeding  in  the  court, 
except  that  where  he  is  also  county  clerk,  he  may  charge  fees  as 
prescribed  in  section  3304  of  this  act,  subject  to  the  limitations 
therein  contained. 

Where  the  attorneys  for  all  the  parties  interested,  other  than 
parties  in  default  or  against  whom  a  judgment  or  a  final  order  haa 
been  taken,  and  is  not  appealed  from,  stipolate  in  writing  that 
a  paper  is  a  copy  of  any  paper  whereof  a  certified  copy  is  xe- 
qnired  by  any  provision  of  this  act,  the  stipulation  takes  the  place 
of  a  certificate,  as  to  the  parties  so  stipulating,  and  the  clerk  is 
not  required  to  certify  the  same  or  entitled  to  any  fee  therefor. 

And  the  paper  so  proved  by  stipulation  shall  be  received  by 
the  clerks  of  all  the  courts  and  by  the  courts  and  shall  be  used 
or  filed  with  the  same  force  and  effect  as  if  certified  by  a  clerk  of 
the  court. 

Se«  Oo.  Proe.    f  812;  L.  1800.  ch.  812. 

I  8802.  CAm*d,  1896.]    Tlie  Ian!  iiectlon  qvAllfled. 

The  last  section  does  not  apply  to  the  clerk  of  a  surrogate's 
court,  of  the  city  court  of  the  city  of  New- York,  of  the  city 
court  of  Yonkers,  of  the  justice's  court  of  the  city  of  Albany,  ov 
of  a  mayor's  or  recorder's  court. 

C  1886,  ch.  946, 
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i  3303.  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated  Laws, 
tit.  Judiciary  Law,  §  253.] 

i  3304.   [Am*d,   1896.]     Feeii   of  county  elerka  arenerAlly. 

A  county  clerk  is  entitled,  for  the  services  specified  in  this  sec- 
tion, except  where  another  fee  is  allowed  tnerefor  by  special 
statutory  provision,  to  the  following  fees  to  be  paid  in  advance: 

For  searching  and  certifying  the  title  to,  and  incumbrances 
upon  real  property,  for  each  year  for  which  the  search  is  made, 
for  each  name,  and  each  kind  of  conveyance  or  lien,  five  cents. 

For  a  copy  of  an  order,  record,  or  other  paper,  entered  or  filed 
in  his  office,  eight  cents  for  each  folio. 

For  filing  a  transcript,  and  making  an  entry  as  prescribed  in 
section  1258  of  this  act,  twelve  cents. 

For  issuing  an  execution  upon  a  judgment,  a  transcript  whereof, 
or  of  the  docket  of  which,  has  been  filed  in  his  office,  fifty  cents, 
to  be  paid  by  the  party  at  whose  request  the  execution  is  issued, 
and  to  be  collected  by  the  sheriff  in  addition  to  the  sum  due  npon 
the  judgment. 

For  recording  and  indexing  a  notice  of  the  pendency  of  an 
action,  filed  in  his  office,  ten  cents  for  each  folio  contained  in  the 
notice. 

For  cancelling  such  a  notice,  or  a  notice  filed  in  his  office,  as 
prescribed  in  section  6^  of  this  act,  twenty-five  cents. 

For  recording  any  instrument,  which  must  or  may  legally  be 
recorded  by  him,  ten  cents  for  each  folio. 

For  filing  a  certificate  of  satisfaction,  or  other  satisfaction-piece 
of  a  mortgage,  and  entering  the  satisfaction,  twenty-five  cents. 

For  affixing  and  indexing  a  notice  of  foreclosure  of  a  mortfrage 
as  prescribed  in  section  2390  of  this  act,  twenty-five  cents- 

For  entering  a  minute  that  a  mortgage  has  been  foreclosed, 
ten  cents. 

For  filing  and  entering  a  satisfaction  of  an  assignment  of  a 
judgment,  twelve  cents. 

For  filing  and  entering  the  bond  of  a  collector  or  other  officer 
authorized  to  receive  taxes,  twelve  cents. 

For  searching  for  such  a  bond,  six  cents. 

For  entering  satisfaction  thereof,  twelve  cents. 

For  sealing  any  paper,  when  required,  twelve  cents. 

For  filing  and  docketing  notice  of  a  mechanic's  lien,  ten  cents. 

For  filing  and  entering  specifications  and  all  other  papers  relat- 
ing to  a  lien  against  a  vessel,  twenty-five  cents. 

For  filing  any  paper  required  by  law  to  be  filed  in  his  office, 
other  than  as  expressly  provided  for  in  this  section,  six  cents. 

For  filing  any  paper  deposited  with  him  for  safe  keeping,  six 
cents;  and  for  searching  for  such  a  paper,  when  required,  three 
cents  for  each  paper  necessarily  opened  and  examined. 

For  a  certificate,  other  than  that  a  paper,  for  the  copying  of 
which  he  is  entitled  to  a  fee,  is  a  copy,  twenty-five  cents. 

For  inquiring  into,  determining,  and  certifying  the  sufficiency 
of  the  sureties  of  a  sheriff,  fifty  cents. 

For  attending  upon  the  canvassing  of  votes,  given  at  an  elec- 
tion, two  dollars. 

For  drawing  the  necessary  certificates  of  the  result  of  the  can- 
vass, eighteen  cents  for  ench  folio;  and  for  the  necessary  copies 
thereof,  nine  cents  for  each  folio. 

For  notifying  the  governor  that  any  person  bAS  taken  an  oath 
of  office,  ten  cents  and  the  necessary  postage, 
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For  notifying  the  governor  that  any  person  has  neglected  to 
take  an  oath  of  office,  or  to  file  or  renew  any  security,  within  the 
time  prescribed  by  law,  or  of  a  vacancy  in  an  office  in  his  county, 
ten  cents  and  the  necessary  postage. 

For  notifying  any  person  of  his  appointment  to  office,  twenty- 
five  cents,  and  the  expenses,  actually  and  necessarily  incurred  in 
giving  the  notice,  which  the  comptroller  deems  reasonable. 

For  entering,  in  the  minutes  of  the  county  court,  a  license  to 
keep  a  ferry,  and  for  a  copy  tliereof,  one  dollar. 

For  taking  and  entering  a  recognizance,  from  any  person  au- 
thorized to  keep  a  ferry,  twenty-five  cents. 

But  a  county  clerk  is  not  entitled  to  any  fee,  under  this  section, 
for  a  copy  of,  or  for  filing  or  certifying,  any  paper,  in  a  civil 
action  or  special  proceeding,  in  a  court  of  which  he  is  ex-offlcio 
clerk. 

2  R.  S.  «3R,  i  30  (2  Fxlm.  fJ59):  L.  1864,  ch.  58,  |  4  (6  Bdm.  231); 
2  R.  9.  545,  «  3  (2  Fxlm.  565)  ;  U  18T3.  cb.  489,  I  4  (9  Edm.  622) ; 
L.    1896,   ch.    572.    In   effect   May   12,    1806. 

I  3806.  Certain  proTlplona  not  affected  br  the  laiit  Kee- 
tloii. 

The  last  section  does  not  affect  any  special  .statutory  provis^o*!, 
remaining  uurepc^aled  after  this  title  takes  effect,  whereby  a  fe", 
different  from  the  fee  therein  allowed,  is  allowed  to  the  clerk  of 
the  city  and  county  of  New- York,  or  of  the  county  of  Kings,  for 
a  service  therein  specified. 

U  1853,  ch.  142.  IS  1  and  2;  Co.  Proc.,  |  256;  L.  1874,  cb.  304; 
U    1868,   ch.    720;    L.    1871.   ch.    734. 

I  8306.   Fees   of  rearlnter  and   otber   clerks. 

The  register  of  any  county,  or  the  clerk  of  any  court  of  record, 
is  entitled,  for  any  services  specified  in  the  last  section  but  one, 
which  he  is  authorized  to  perform,  to  the  fees  specified  therein, 
subject  to  the  qualifications  therein  contained. 

f  :{»00a.  rAflded,  10O0.1  Fees  of  county  clerk  for  en- 
trie«  of  moneyii   deposited  with  county   treasurer. 

The  county  clerk  shall  be  entitled  to  receive,  for  making  the 
entries  required  of  him  by  law  of  moneys  deposited  with  the 
county  treasurer  the  sum  of  fifty  cents  in  each  case,  to  be  paid 
by  the  party  to  the  action  or  proceeding,  and  taxed  as  a  dis- 
bursement therein. 

Afldod  by  L.  1909,  ch.  65.  Derivation  —  L.  1889.  ch.  330,  8  2.  as 
am'd  by  L.  ISOo,  cb.  544,  I  2.  «  See  note  20  of  notes  of  Board  of  Statu- 
tory  Consolidation  at  end  of  code. 

f   8,30T.   [Am'd,   1884,  18»4,  lOOT.)      SherllTs  fees. 

A  sheriff  is  entitled,  for  the  services  specified  in  this  section,  to 
the  following  fees: 

1.  For  serving  a  summons  with  or  without  either  a  copy  of  the 
complaint,  or  a  notice  specified  in  section  419  or  section  423  of 
this  act;  or  for  serving  or  executing  an  order  of  arrest,  or  any 
other  mandate,  for  the  service  or  execution  of  which  no  other 
fee  is  sT>ecially  prescribed  by  law.  except  a  subpoonn,  one  dollar 
for  each  person  served  or  as  to  whom  it  is  executed:  and  for 
necessary  travelling  to  serve  or  execute  the  same,  six  cents  for 
each  mile  trnvelled,  going  and  returning:  the  travelling  fees  to  be 
computed  from  the  court  house  of  the  county;  or,  if  there  are 
two  or  more  court  houses,  from  that  nearest  to  the  place  of  ser- 
Tice  OP  execution.    But  where  two  or  more  mandates  are  delivered 
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to  a  sheriff,  to  be  served  upon  or  executed  against  one  person* 
at  one  time,  in  one  action  or  special  proceeding;  or  where  a  man- 
date is  served  upon  or  executed  against  two  or  more  persons,  in 
one  action  or  special  proceeding,  and  in  the  course  of  one  journey; 
the  sheriff  is  entitled,  in  all^  to  six  cents  only,  for  each  mile 
travelled. 

2.  For  levying  a  warrant  of  attachment,  against  the  property  of 
a  defendant,  issued  as  prescribed  in  title  third  of  chapter  seventh  > 
of  this  act,  or  for  executing  a  requisition  to  replevy  one  or  more 
chattels,  one  dollar;  and,  also,  such  additional  compensation,  for 
his  trouble  and  expenses,  in  taking  possession  of  and  preserving 
the  property,  as  the  judge,  issuing  the  warrant,  or  in  case  of  a 
replevin,  as  the  court  or  a  judge  tnereof  allows,  and  the  judge  or 
court  may  make  an  order  requiring  the  party  liable  therefor  to 
pay  the  same  to  the  sheriff.  For  making  and  filing  a  descriptiou 
of  real  property,  or  an  inventory  of  personal  property  attached, 
twenty-nve  cents  for  each  folio;  for  each  necessary  copy  thereof, 
twelve  cents  for  each  folio;  together  with  such  compensation  to 
the  appraisers,  as  the  judge  issuing  the  warrant  allows,  not  ex- 
ceeding two  dollars  to  each  appraiser,  for  each  dav  actually  em- 
ployed. For  advertising,  during  the  pendency  of  the  action,  per- 
sonal property  attached,  the  same  fees  as  are  allowed  to  a  sheriff 
for  advertising  personal  property  for  sale,  by  virtue  of  an  execu- 
tion. If  the  action  is  settled,  either  before  or  after  judgment,  the 
sheriff  is  entitled  to  poundage,  upon  the  value  of  the  property  at- 
tached, not  exceeding  the  sum  at  which  the  settlement  is  made. 

3.  For  a  copy,  necessarily  made  by  him,  of  a  summons  or  other 
mandate,  or  of  a  complaint,  affidavit,  or  other  paper  served  by 
him,  where  no  fee  therefor  is  specially  prescribed  by  law,  twelve 
cents  for  each  folio. 

4.  [Am'd,  10O7.]  For  notifying  jurors  to  attend  a  trial  term 
of  a  court  of  record,  fifty  cents  for  each  cause  placed  upon  the 
calendar  for  trial  by  a  jury,  to  be  paid  by  the  party  first  putting 
the  cause  on  the  calendar  tor  that  term.  But  the  sheriff  is  not 
entitled  to  more  than  one  dollar  and  fifty  cents  for  calendar  fees 
in  one  action.  The  clerk  shall  not  put  a  cause  upon  the  calendar, 
for  trial  by  a  jury,  until  the  fee,  specified  in  this  subdivision,  is 
paid  to  him,  for  the  use  of  the  sheriff.  And  where  the  cause  is 
tried  at  a  subsequent  term,  without  a  new  note  of  issue,  as  pre- 
scribed in  section  WTI  of  this  act,  the  party  moving  the  trial  must 
pay  to  the  clerk,  for  the  use  of  the  sheriff,  the  calendar  fee  or 
fees  remaining  unpaid.  No  sheriff  who  receives  an  annual  salary 
in  whole  or  in  part  for  his  services  shall  be  entitled  to  the  fees 
provided  by  this  subdivision,  and  in  all  counties  where  the  sheriff 
receives  such  annual  salary,  the  clerk  shall  place  all  causes  upon 
the  calendar  for  trial  without  the  payment  or  collection  of  any 
fee  therefor.* 

•Tj.  1007,  ch.  263.  which  adds  last  Bentence  proTidM  that  the  amondmrat 
••  shall  not  affect  the  rlffht  of  any  sheriff  now  in  ofSce  to  recelTe  the  fee» 
prorfdod  for  herein  until  the  end  of  his  term  of  office,  provided  ho  is  now 
lawfully  entitled  to  receive  the  same." 

5.  For  notifying  jurors  drawn  to  attend  upon  a  writ  of  inquiry, 
or  to  try  the  validity  of  a  claim  to  personal  property,  seized  by 
virtno  of  a  warrant  of  attachment  or  an  execution,  or  in  obedi- 
ence to  a  precept  issued  by  commissioners  appointed  to  inquire 
concerniug  the  incompetency  of  a  person  to  manage  himself  or  his 
affairs.  In  consequence  of  idiocy,  lunacy,  or  habitual  drunkenness, 
or  in  any  case  not  provided  for  in  the  last  precedlnsr  subdivision 
of  this  section,  including  the  making  and  return  of  the  inquisition 
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when  required,  for  each  juror  notified,  twenty-five  cents.     For 
attending  a  jury,  when  '■equired,  in  such  a  case,  two  dollars. 

6.  For  receiving  an  execution  against  property,  entering  it  in 
his  books,  searching  for  property,  and  postage  on  the  return, 
when  made  through  the  post-office, -pftv  cents.  If  required  by  the 
sherin,  that  fee,  together  with  his  ree  for  returning  the  execution, 
must  be  paid,  by  the  person  in  whose  behalf  the  execution  is 
issued,  at  the  time  when  it  is  delivered  to  the  sheriff,  who  is  not 
bound  to  execute  it  unless  the  fee  is  so  paid.  For  mileage  upon 
an  execution,  for  each  mile,  going  only,  ten  cents;  to  be  computed 
as  prescribed  m  subdivision  first  of  this  section. 

7.  For  collecting  money  by  virtue  of  an  execution,  a  warrant  of 
attachment,  or  an  attachment  for  the  payment  of  money  in  an 
action  or  a  special  proceeding;  or  by  virtue  of  a  warrant  for  the 
collection  of  money,  issued  by  the  comptroller,  or  by  a  county 
treasurer;  in  aay  county  except  New- York,  Kings,  or  Westchester, 
three  per  centum  upon  the  sum  collected,  not  exceeding  two  hun- 
dred and  fifty  dollars,  and  two  per  centum  upon  the  residue  of 
the  sum  collected;  and  in  either  of  the  counties  of  New- York, 
Kings,  or  Westchester,  two  and  one>half  per  centum  upon  th'? 
sum  collected,  not  exceeding  two  hundred  and  fifty  dollars,  and 
one  and  one-quarter  per  centum  upon  the  residue  of  the  sum 
collected;  and  also,  where  an  execution  is  stayed  after  a  levy,  by 
order  of  the  court  or  otherwise,  or  where  a  levy  is  upon  a  live 
animal,  or  speedily  perishable  property,  such  additional  compen- 
sation, for  his  trouble  and  expenses  in  taking  care  of  and  preserv- 
ing the  property,  as  the  court  or  a  judge  thereof  allows.  Where 
a  settlement  is  made  after  a  levy  by  virtue  of  an  execution,  the 
sheriff  is  entitled  to  poundage  upon  the  value  of  the  property 
levied  upon,  not  exceeding  tne  sum  at  which  the  settlement  Is 
made,  and  to  the  additional  compensation,  if  any,  provided  for  in 
this  subdivision. 

8.  For  advertising  real  or  personal  property  for  sale,  by  virtue 
of  an  execution,  warrant  of  attachment,  or  other  warrant  speci- 
fied in  the  last  preceding  subdivision,  two  dollars,  unless  it  is 
stayed  or  settled  before  sale;  and  in  that  case,  one  dollar. 

9.  For  making  duplicate  certificates  of  the  sale  of  real  prop- 
erty, by  virtue  of  an  execution,  twenty-five  cents  for  each  folio. 
For  drawing  and  executing  a  conveyance,  upon  a  sale  of  real 
property,  two  dollars,  to  be  paid  by  the  grantee.  The  sheriff  is 
also  entitled  to  the  printer's  fees,  as  prescribed  by  law,  paid  by 
him  for  the  publication,  not  more  than  six  weeks,  of  a  notice  of 
the  sale  of  real  property,  and  he  may  require  the  party  directing 
the  sale  to  advance  the  printer's  fees,  in  which  case  he  must  re- 
pay the  same  out  of  the  proceeds.  Where  the  notice  is  published 
more  than  six  weeks,  or  the  sale  is  postponed,  the  expense  of 
continuing  the  publication,  or  of  publishing  the  notice  of  post- 
ponement, must  be  paid  by  the  person  requesting  it.  Where,  two 
or  more  executions  against  the  property  of  one  judgment  debtor 
are  in  the  hands  of  the  sheriff,  at  the  time  when  the  propekty  is 
first  advertised,  the  sheriff  is  entitled  to  printer's  fees  upon  only 
one  execution,  and  he  must  elect  upon  which  execution  he  will 
receive  the  same. 

10.  For  returning  any  mandate,  which  he  is  required  by  law  to 
return,  twelve  cents.  For  a  certified  copy  of  an  execution,  and 
of  the  return  of  satisfaction  thereupon,  delivered  as  prescribed 
in  section  1266  of  this  act,  twenty-live  cents^ 
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11.  For  posting  and  publishing  the  notice  of  sale,  selliug,  anJ 
conveying  real  properly,  in  pursuance  of  a  direction  contained  in 
a  judgment,  the  like  fees,  as  for  the  same  services  upon  the  sale 
of  real  property  by  virtue  of  an  execution;  but  where  real  prop- 
erty is  sold  under  a  judgmeu*  in  an  action  to  foreclose  a  mort- 
gage, the  sheriff's  entire  compensation  cannot  exceed  fifty  dollars. 
^  12.  For  taking  a  bond  for  the  liberties  of  the  jail,  one  dollar. 
For  taking  any  other  bond,  or  any  undertaking,  which  he  is  au- 
thorized to  take,  fifty  cents.  For  a  certified  copy  of  such  a  bond 
or  undertaking,  twenty-five  cents. 

13.  For  executing  any  mandate,  requiring  him  to  put  a  person 
into  possession  of  real  property,  other  than  a  warrant  specified 
in  subdivision  eighteenth  of  this  section,  and  removing  the  per- 
son in  possession,  one  dollar  and  fifty  cents,  and  the  same  travel 
fees  as  upon  the  service  of  a  summons. 

14.  For  each  person  committed  lo  or  discharged  from  prison, 
in  an  action  or  a  special  proceeding,  one  dollar,  to  be  paid  by 
the  person  at  whose  instance  he  is  Imprisoned.  For  attending 
before  an  oflicer  for  the  purpose  of  surrendering  a  prisoner,  or 
receiving  into  custody  a  prisoner  surrendered,  in  exoneration  of 
his  bail,  including  all  his  services  upon  such  a  surrender  or  re- 
ceipt, one  dollar. 

15.  For  attending  a  view,  two  dollars  for  each  day,  and  for 
travelling,  going  and  returning,  eight  cents  for  each  mile. 

16.  For  bringing  up  a  prisoner,  upon  a  writ  of  habeas  corpus  to 
inquire  into  the  cause  of  detention,  one  dollar  and  fifty  cents; 
and  for  travelling  to  and  from  the  jail,  twelve  cents  for  each 
mile.  For  bringing  up  a  prisoner,  upon  any  other  .writ  of  habeas 
corpus,  the  same  fees;  and  for  attending  the  court  or  judge  there- 
upon, one  dollar  for  each  day.  The  sheriff  is  entitled,  in  addi- 
tion to  the  sums  specified  in  this  subdivision,  to  his  actual  and 
necessary  expenses. 

17.  For  any  services,  which  may  be  rendered  by  a  constable, 
other  than  those  specially  provided  for  in  this  section,  the  same 
fees  as  are  allowed  by  law  to  a  constable  for  those  services. 

18.  For  executing  a  warrant,  to  remove  any  person  from  lands, 
belonging  to  the  people  of  the  State,  or  to  Indians,  such  a  sum 
as  the  comptroller  audits,  and  certifies  to  be  a  reasonable  com- 
pensation. 

19.  For  giving  notice  of  any  general  or  special  election,  to  all 
the  officers,  to  whom  he  is  required  by  law  to  give  such  a  notice, 
one  dollar  for  each  town  or  ward,  in  addition  to  the  expense  of 
publishing  the  notices,  as  required  by  law;  payable  from  the 
county  treasury. 

20.  For  notifying  constables  to  attend  a  court,  fifty  cents  for 
each  constable  notified. 

21.  For  attending  a  term  of  a  court,  which  he  is  required  by 
law  to  attend,  for  each  day,  three  dollars. 

L.  1871,  ch.  415  (9  Edm,  87),  9  1,  am'd;  L.  1872,  ch.  26:  2  R.  S.  644,  |  38, 
and  snbsemipnt  sections;  also,  U  1850,  ch.  225,  5  1  (4  Edm.  008).  Am'd;  L. 
1907,  ch.  2B3.    In  effect  Sopt.  1,  1907. 

i  3308.  THe  last  section  qualified. 

The  last  section,  except  the  limitation  of  amount  contained  in 
subdivision  eleventh  thereof,  does  not  affect  any  special  statutory 
provision,  remaining  unrepealed  after  this  title  takes  effect,  re- 
lating to  the  fees  and  expenses  of  the  sheriff  of  the  city  and 
county  of  New  York,  or  the  sheriff  of  the  county  of  Kings. 

L.  1869,  ch.  669,  I  2;  L.  1873,  ch.  166,  B  2;  L.  1874.  ch.  192,  and  L.  187^ 
Cb.  439,  §  2. 
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i   S309.  Id.  I   Mow  collected. 

The  fees  of  a  sheriflf,  upon  an  execution  against  property, 
other  than  those  with  respect  to  which  it  is  specially  prescribed 
by  statute,  either  that  they  must  be  paid  by  a  paiticular  person, 
or  that  they  may  be  included  in  the  costs  of  the  party  in  whose 
favor  the  execution  is  issued,  must  be  collected  by  virtue  of  the 
execution,  in  the  same  manner  as  the  sum  therein  directed  to  be 
collected. 

2    R.    S.    e44,   f   3S. 

1  3810.   Coroner**  feeii. 

A  coroner  is  entitled  for  the  services  specified  in  this  section, 
to  the  following  fees: 

1.  For  performing  any  duty  of  -a  sheriflf,  in  an  action  or  a 
special  proceeding,  in  which  the  sheriff  is,  for  any  cause,  dis- 
qualified, the  same  fees  to  which  a  sheriflf  is  entitled  for  the 
same  services. 

2.  For  confining  a  sheriff  in  a  house,  by  virtue  of  a  mandate, 
and  maintaining  him  while  there,  two  dollars  for  each  day,  to 
be  paid  by  the  sheriflf,  before  he  is  entitled  to  be  discharged. 

2  E.   S.   647,    I   30   (2  Edm.   666);   L.    1873.   ch.  833. 

I   3311.   [Am*d,   180S.]     Stenogrrapber's   fee*. 

Except  where  otherwise  agreed,  or  when  special  provision  is 
otherwise  made  by  statute,  a  stenographer  is  entitled,  for  a  copy 
fully  written  out  from  his  stenographic  notes  of  the  testimony, 
or  any  other  proceeding,  taken  in  an  action,  or  a  special  proceed- 
ing in  a  court  of  record,  or  before  a  judge  or  justice  thereof,  and 
furni.«{hed,  upon  request,  to  a  party  or  his  attorney,  to  the  fol- 
lowing fees  for  each  folio:  In  a  trial  term  of  the  supreme  court, 
or  at  a  special  term  of  the  suprenn*  court  in  the  third,  fourth, 
fifth,  sixth,  seventh  or  eighth  judicial  districts,  six  cents;  in 
any  other  court  or  courts,  ten  cents;  and  for  the  copy  of  the  tes- 
timony required  to  be  made  in  any  proceeding  for  the  records 
of  the  surrogate's  court  of  either  of  the  counties  of  New  York 
or  Kings,  ten  cents;  and  the  surrogate  may  order  that  the  fees 
for  such  record  copy  be  paid  out  of  the  estate  to  which  the 
proceeding  relates. 

L.    1895,  ch.   946. 

1  3312.  [Au'd,  1881,  1896,  1809,  1003,  1004,  1005,  1006, 
1909.]  Compensatloift  of  deputr  nberlffn  and  coniitableii 
attendlnar   conrtii. 

A  constable  or  a  deputy  sheriflf  is  entitled,  for  attending  a 
fitting  of  a  court  of  record,  pursuant  to  a  notice  from  the 
sheriff,  to  a  fee  for  each  day's  actual  attendance,  in  any  county 
in  the  state,  to  be  fixed  by  the  board,  of  supervisors  thereof, 
and  mileage  as  allowed  by  law  to  trial  jurors  in  courts  of  record. 
Such  fees  must  be  paid  by  the  county  treasurer,  upon  the  pro- 
duction of  the  certificate  of  the  clerk,  stating  the  number  of  days 
that  the  constable  or  deputy  sheriff  attended.  But  the  provisions 
of  this  section  shall  not  be  applicable  to  the  counties  of  Kings, 
New  York  and  Erie.  All  other  acts  or  sections  of  acts  conflict- 
ing herewith  are  hereby  repealed. 

2  R.  S.  047,  {  40  (2  Edm.  666);  L.  1860.  ch.  427;  L.  1864,  ch.  371; 
L.  1806,  ch.  420;  L.  1809,  ch.  625;  L.  1903,  ch.  487;  L.  1904.  ch.  162; 
L.  1905.  ch.  304;  L.  1900,  ch.  117;  L.  1909,  ch.  174.  In  effect  Sept.  1, 
1909. 
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i  3313.  Fee*  Of  trial  Juror*. 

A  trial  juror,  iu  an  action  or  a  special  proceeding,  in  a  court 
of  record,  is  entitled,  except  as  otherwise  specially  prescribed 
by  statute  iu  a  particular  court,  or  a  particular  county,  to  the 
following  fees:  twenty-tive  cents  for  each  cause  in  which  he  is 
empanelled,  to  be  paid  by  the  party  noticing  the  cause  for  trial; 
or,  if  it  is  noticed  by  more  than  one  party,  by  the  party  whom 
the  court  directs  to  pay  it. 

2   B.   S.   643,    I   37    (2   Edm.   662). 

1  .3314.  [Am*d,  1897,  1808,  1890,  1900,  1903,  1904,  190fiL 
19<^.|  Snpervliiorii  may  make  allowance  to  srand  ttwkd 
trial   Jurors. 

In  the  counties  within  the  city  of  New  York  the  board  of 
aldermen,  and  in  any  other  county  the  board  of  superTisors. 
may  direct  that  a  sum,  not  exceeding  three  dollars  in  addition 
to  the  fees  prescribed  in  the  last  section,  or  in  any  other  statu- 
tory provision,  be  allowed  to  each  grand  juror,  and  each  trial 
juror  for  each  day*s  attendance  at  a  term  of  a  court  of  record, 
of  civil  or  criminal  jurisdiction,  held  within  their  county.  If 
a  different  rate  is  not  otherwise  established  as  herein  provided, 
each  juror  is  entitled  to  five  cents  for  each  mile  necessarily 
traveled  by  him  in  going  to  and  returning  from  the  term;  but 
such  board  of  aldermen  or  board  of  supervisors  may  establish 
a  lower  rate.  A  juror  is  entitled  to  mileage  for  actual  travel 
once  in  each  calendar  week  during  the  term,  except  that  in 
the  counties  of  Queens,  Rockland  and  Orange  grand  and  trial 
jurors  may  be  paid  four  cents  a  mile  for  each  mile  necessarily 
traveled  in  going  to  and  returning  for  each  day  of  actual  travel 
during  the  term  in  lieu  of  any  other  mileage.  The  sum  so 
established  or  allowed  must  be  paid  by  the  county  treasurer  upon 
the  certificate  of  the  clerk  of  the  court,  stating  the  number 
of  days  that  the  jurors  actually  attended,  and  the  number  of 
miles  traveled  by  him  in  order  to  attend.  The  amount  so  paid 
must  be  raised  in  the  same  manner  as  other  county  charges  are 
raised. 

2  R.  S.  on.  fi  37,  aniM,  L.  1806,  oh.  307  (6  Edm.  716>,  am'd.  L.  1897. 
ch.  23;  L.  1898.  ch.  .393;  L.  1899.  ch.  439;  L.  1900,  ch.  685;  L.  190«. 
oh.  247;  L.  1904.  ch.  161;  L.  1906,  ch.  77;  L.  1906,  ch.  334;  L.  1907, 
ch.    148.     In   effwt   Sept.    1,    1907. 

fi  3315.    Id.{   extra   pay  upon   protracted   trials. 

Where  the  trial,  by  a  jury,  of  an  issue  of  fact,  in  either  a 
civil  or  a  criminal  action  or  special  proceeding,  in  a  court  of 
record,  occupies  more  than  thirty  days,  the  court,  by  an  order 
entered  iu  the  minutes,  may  fix  and  allow,  to  each  juror,  such 
an  extra  compensation  as  it  deems  reasonable,  for  his  services 
thereupon;  the  amount  ef  which  compensation,  together  with  the 
expenses,  actually  and  necessarily  incurred,  for  food  for  the 
jurors  during  the  trial,  is  a  county  charge. 

L.    1875,    ch.   835,   am'd. 

i  3310.  Juror's   feeti  la  iijpeclal  proceediaars* 

A  trial  juror,  sworn  in  a  special  proceeding,  before  a  judge  of 
a  court  of  record;  or  upon  a  w^rit  or  inquirj';  or  upon  a  trial,  be- 
fore a  sheriff,  of  a  claim  to  personal  property,  seized  by  virtue  of 
a  warrant  of  attachment  or  an  execution;  is  entitled  to  twenty- 
five  cents,  to  be  paid  by  the  person  at  whose  instance  the  jury 
is  empanelled. 

2  B.    S.    643,   part  of  |  37. 
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f  S817.  [AiM>d,  1900.]  Fees  of  printem. 

Bzcept  as  otherwisel  specially  prescribed  by  law,  the  proprietor 
of  a  newspaper  is  entitled,  for  publishing:  summons,  notice,  order, 
citation  or  other  advertisement,  required  by  law  to  be  puolisbed, 
other  than  the  session  laws,  for  each  folio,  to  seventy -five  cents 
for  the  first  insertion,  and  fifty  cents  for  each  subsequent  insertion. 
In  counties  containing  wholly  or  partially  cities  of  the  first  class, 
the  proprietor  of  a  newspaper  is  entitled  for  publishing  such  no- 
tices, matters  and  advertisements  aforesaid,  other  than  the  session 
laws,  for  each  folio,  to  one  dollar  for  the  first  insertion,  and 
•erenty-five  cents  for  each  subsequent  insertion.  The  compen- 
sation for  publishing  the  session  laws  must  be  fixed  by  the  board 
of  supervisors  at  not  more  than  fifty  cents  for  each  folio. 

L.  1869.  ch.  383  (4  Bdm.  700);  L.  1809.  cb.  881  (7  Bdm.  483)!  L.  1874,  ch.  416  (9  Edm.  WS); 
L.  1900^  (dk.  407.    In  effect  April  13,19001 

I  8818.  IVltneaaea'  fees  arenerally. 

A  witness  in  an  action  or  a  special  proceeding,  attending  before 
a  court  of  record,  or  a  judge  thereof,  is  entitled,  except  where 
another  fee  is  specially  prescribed  by  law,  to  fifty  cents  for  each 
day's  attendance;  and,  if  he  resides  more  than  three  miles  from 
the  place  of  attendance,  to  eight  cents  for  each  mile,  going  to  the 
place  of  attendance. 

L.  IMOi  eh.  880, 18  (4  Sdm.  089). 

I  8810.  M.|  om  deposition  to  be  used  In  anotlier  State. 

A  witness,  attending  before  a  commissioner  or  an  officer,  au- 
thorized to  take  his  deposition  to  be  used  without  the  State,  in  a 
case  other  than  one  specified  in  section  3327  of  this  act,  is  entitled 
to  two  dollars  for  each  day's  actual  attendance  and  to  eight  cents 
for  each  mile,  going  to  the  place  of  attendance. 

3  R.  S.  998, 1 81,  am'd;  L.  1867,  ch.  68. 1 2  (7  Edm.  58). 

f  3320.  [Am'd,  1802,  1800,  10O2,  1004,  lOOO.]  Receiver's 
commlmslons;   cost   of  bonds|  trustecM'    couinilsaionii. 

A  receiver,  except  as  otherwise  specially  prescribed  by  statute, 
is  entitled,  in  addition  to  his  uecesjiury  expeiisea,  to  such  coiu- 
miiisious,  not  exceodiug  live  per  ceuium  upon  the  sums  received 
and  disbursed  by  him,  as  the  court  by  which,  or  the  judge  by 
whom,  he  is  appointed  allows.  But  if  in  any  case  the  commis- 
sions of  a  temporary  or  permanent  receiver,  so  computed,  shall 
not  amount  to  one  hundred  dollars,  said  court  or  judge  may,  lu 
its  or  his  discretion,  allow  said  receiver  such  a  sum,  not  ex(5eed- 
ing  one  hundred  dollars,  for  his  commissions  as  shall  be  com- 
mensurate with  the  services  rendered  by  said  receiver.  Any 
receiver,  a.ssijrnee,  guardian,  tmstee,  committee,  executor,  admin- 
i.strator  or  person  appointed  under  section  one  hundred  and 
eleven  of  the  real  property  law  or  under  section  twenty  of  the 
personal  property  law  required  by  law  to  give  a  bond  as  such 
may  include  as  a  part  of  his  necessary  expenses,  such  reasonable 
sum,  not  exceeding  one  per  centum  per  annum  upon  the  amount 
of  such  bond  paid  his  surety  thereon,  as  such  court  or  judge 
allows.  A  trustee  of  an  express  trust  is  entitled,  and  two  or 
more  trustees  of  such  a  trust  are  entitled,  to  be  apportioned  be- 
tween or  among  them  according  to  the  services  rendered  by  thwa 
respectively,  as  compensation  for  services  as  such,  over  and 
above  expenses,  to  commissions  as  follows:  For  receiving  and 
paying  out  all  sums  of  principal  not  exceeding  one  thousand 
dollars,  at  the  rate  of  five  per  centum.     For  receiving  and  pay- 
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iug  out  any  additional  sums  of  principal  not  ezceedinir  ten  thou- 
sand dollars,  at  the  rate  of  two  and  one-half  per  centum.  For 
receiving  and  paying  out  all  sums  of  principal  above  ?leTen 
thousand  dollars,  at  the  rate  of  one  per  centnm.  And  for  re- 
ceiving and  paying  out  income  in  each  year,  at  the  like  rates. 
In  all  cases  a  just  and  reasonable  allowance  must  be  made  for  the 
necessary  expenses  actually  paid  by  such  trustee  or  trustees.  If 
the  value  of  the  principal  of  the  trust  estate  or  fund  equals  or 
exceeds  one  hundred  thousand  dollars,  each  such  trustee  is  en- 
titled to  the  full  commission  on  principal,  and  on  income  for  each 
year,  to  which  a  sole  trustee  is  entitled,  unless  the  trustees  are 
more  than  three,  in  which  case  three  full  commissions  at  the 
rates  aforesaid  must  be  apportioned  between  or  among  them 
according  to  the  services  rendered  by  them  respectively.  If  the 
instrument  creating  the  trust  provides  specific  compensation  for 
the  services  of  the  trustee  or  trustees,  no  other  compensation  for 
such  services  shall  be  allowed  unless  the  trustee  or  trustees  shall, 
before  receiving  any  compensation  for  such  services,  by  a  writ- 
ten instrument  duly  pcknowledged,  renounce  such  si>ecific  com- 
pensation. 

L.  1892.  ch.  465:  L.  1S»9.  ch.  04;  L.  1902,  ch.  404;  I*.  lfM>4.  rh.  755. 
ainM  by  L.  1900,  ch.  66.  {  3.  See  note  87  of  notes  of  Board  of  BUtutory 
Consolidation    at   end   of  code. 

1  3:t21.  Fees  of  conntr  treamirer  and  chamberlain  of  If  e^r 
York. 

A  county  treasurer,  or,  in  the  city  and  county  of  New  York,  the 
chamberlain,  is  entitled,  for  the  services  specified  in  this  section, 
to  the  following  fees: 

For  receiving  money  paid  into  court,  one-half  of  one  per 
centum,  upon  the  sum  so  received. 

For  paying  out  the  same,  one-half  of  one  per  centum,  upon  the 
sum  so  paid  out. 

For  investing  money,  pursuant  to  the  direction  of  a  court,  one- 
half  of  one  per  centum  upon  the  sum  invested,  not  exceeding  two 
hundred  dollars,  and  one-quarter  of  one  per  centum  upon  the 
excess,   over  two   hundred  dollars. 

For  receiving  the  interest  upon  an  investment,  and  paying  the 
same  to  the  person  entitled  thereto,  one-half  of  one  per  centum 
upon  the  interest  so  received  and  paid. 

2  R.  S.  6S9.  I  30  (2  Edm.  861),  and  L.  1849,  ch.  S57  (4  Edm.  B07). 

§  3322.  f  An>*d,  1004.]    Fees  of  a  Jniitlce  of  the  peaee. 

A  justice  of  the  peace  is  entitled,  for  the  services  specified  in 
this  section,  to  the  following  fees: 

1.  In  an  action  brought  before  a  justice  of  the  peace: 

For  a  summons,  twenty-five  cents. 

For  an  order  of  arrest,  twenty-five  cents. 

For  a  warrant  of  attachment,  twenty-five  cents. 

For  a  requisition  in  an  action  for  a  chattel,  twenty-five  cents. 

For  a  subpoena,  including  all  the  names  inserted  therein, 
twenty-five  cents. 

For  the  acknowledgment  of  a  power  of  attorney,  twenty-five 
cents. 

For  taking  an  affidavit,  or  administering  an  oath,  ten  cents. 

For  draw^ing  an  nfbdavit.  application,  or  notice,  required  by 
Ststute,  five  cents  for  each  folio. 

WO 
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For  drawinfiT  a  bond  or  an  undertaking,  twenty-five  cents. 

For  hearing  an  application  for  a  commission  to  examine  one 
or  more  witnesses,  fifty  cents. 

For  an  order  for  such  commission,  and  attending,  settling,  and 
certifying  interrogatories,  fifty  cents. 

For  hearing  an  application  to  discharge  a  defendant  from  ar- 
rest, or  to  vacate  or  modify  a  warrant  of  attachment,  or  increase 
the  plaintiff *s  security  thereupon,  fifty  cents. 

For  an  adjournment,  except  where  it  is  made  by  the  justice 
upon  his  own  motion,  twenty-five  cents. 

For  a  venire,  twenty-five  cents. 

For  empanelling  and  swearing  a  jury,  twenty-five  cents. 

For  hearing  the  plaintifTs  evidence,  where  the  defendant  does 
not  appear,  twenty-five  cents. 

For  the  trial  of  a  demurrer,  twenty-five  cents. 

For  the  trial  of  an  issue  of  fact,  where  the  defendant  appears, 
seventy-five  cents  for  each  day  actually  spent  in  the  trial. 

For  receiving  and  entering  the  verdict  of  a  jury,  twenty-five 
cents. 
.  For  entering  judgment,  twenty-five  cents. 

For  filing  each  paper  required  by  statute  to  be  filed,  five  cents. 

For  a  transcript  of  a  judgment,  twenty-five  cents. 

For  a  copy  of  any  paper  for  which  a  fee  is  not  expressly  pre- 
scribed by  law,  six  cents  for  each  folio. 

For  an  execution  or  the  renewal  of  an  execution,  twenty-five 
cents. 

For  making  a  return  upon  an  appeal  from  a  judgment,  two 
dollars. 

For  an  order  directing  an  action  or  a  special  proceeding  to  be 
continued  before  another  justice,  twenty-five  cents. 

For  services  when  associated  with  another  justice,  in  any  case 
where  a  fee  therefor  is  not  expressly  prescribed  by  law,  for  each 
day  actually  spent,  two  dollars. 

2.  In  a  special  proceeding,  or  an  action  not  brought  before  a 
justice  of  the  peace: 

For  a  warrant,  in  a  case  where  a  fee  therefor  is  not  expressly 
prescribed  by  law,  twenty-five  cents. 

For  a  warrant  for  the  apprehension  of  a  person  charged  with 
being  the  father  of  a  bastard,  fifty  cents;  for  indorsing  a  war- 
rant, issued  from  another  county,  twenty-five  cents. 

For  services  when  associated  with  another  justice,  in  any  case 
where  a  fee  therefor  is  not  expressly  prescribed  by  law,  for  each 
day  actually  spent,  two  dollars. 

For  a  precept  or  other  mandate,  whereby  a  special  proceeding 
is  commenced,  in  a  case  where  a  fee  therefor  is  not  specially 
prescribed  by  law,  twenty-five  cents. 

For  a  view  of  real  property,  in  a  case  where  it  is  required  by 
law,  fifty  cents. 

For  a  warrant  of  attachment  to  arrest  a  delinquent  juror  or 
witness,  twenty-five  cents. 

For  drawing,  signing,  and  depositing  with  the  clerk,  a  minute 
or  record  of  conviction  of  such  a  juror  or  witness,  or  of  any 
person  for  contempt,  in  any  case  where  a  fee  therefor  is  not 
ppecially  prescribed  by  law,  fifty  cents. 
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For  an  execution  upon  such  a  conyiction  before  him,  twenty- 
five  cents. 

For  drawing,  copying,  and  certifying  a  bond,  an  nndertaklng, 
a  recognizance  or  other  written  secnrity,  and  filing  the  same 
with  the  county  clerk,  or  other  Officer  with  whom  it  must  be 
filed,  twenty-fiye  cents. 

For  a  warrant  of  commitment  for  any  cause,  twenty-five  cents. 

For  a  subpoena,  including  all  the  names  inserted  therein, 
twenty-five  c*»nts. 

For  a  precept  to  notify  a  jury,  fifty  cents. 

For  empanelling  and  swearing  a  Jury,  twenty-five  cents;  ex- 
cept in  proceedings  to  alter  or  lay  out  a  highway,  in  which  case 
he  is  entitled  to  two  dollars. 

For  hearing  the  matter,  concerning  which  a  jury  is  called, 
seventy-five  cents  for  each  day  actually  spent. 

For  receiving  and  entering  the  verdict  of  the  jury,  and  the 
<>rder,  if  any,  thereupon,  twenty-five  cents. 

For  any  set  vice  for  which  a  fee  is  not  expressly  allowed  by 
>his  subdivision,  and  for  which,  if  rendered  in  an  action  before 
a  justice,  a  fee  is  allowed  by  the  first  subdivision  of  this  section, 
the  fee  allowed  in  such  an  action  for  the  same  service. 

For  taking  the  deposition  of  a  witness,  upon  an  order  made, 
or  commission  issued,  by  a  court  of  record  of  the  state,  or  a 
court  in  another  state  or  a  territo^-y,  or  a  foreign  country,  ten 
cents  for  each  folio. 

For  making  the  necessary  return  and  certificate  thereto,  fifty 
cents. 

For  taking  ru  affidavit  or  administering  an  oath,  ten  cents. 

2  R.  8.  264.  I  228  (2  Edm.  272),  am'd,  and  2  a  S.  637,  {  29  (2  Bdm.  flB6), 
am'd;  L.  1904,  ch.  282.     Id  effect  Sept.  1,  1904. 

{  3823.  Conatable'a  fee*. 

A  constable  is  entitled,  for  the  services  specified  in  this  section, 
to  the  following  fees: 

1.  In  an  action  brought  before  a  justice  of  the  peace,  or  in  a 
justices'  court  of  a  city. 

For  serving  a  summons,  twenty-five  cents. 

For  serving  a  summons  and  executing  an  order  of  arrest,  one 
dollar. 

For  serving  a  summons  and  levying  a  warrant  of  attachment, 
one  dollar. 

For  serving  a  summons  and  affidavit,  and  executing  a  requisi- 
tion, in  an  action  for  a  chattel,  one  dollar. 

For  serving  an  order,  directing  the  action  to  be  continued  before 
a  justice,  other  than  the  one  before  whom  it  is  pending,  and  for 
attending  before  the  latter,  fifty  cents,  and  fifty  cents  in  addition 
if  he  so  attends  with  a  person  in  his  custody. 

For  collecting  money  by  virtue  of  an  execution,  for  every  dollar 
collected,  to  the  amount  of  fifty  dollars,  five  cents;  for  every  dol- 
lar collected  over  fifty  dollars,  two  and  one-half  cents.  Where 
a  judgment  or  an  execution  is  settled  after  a  levy,  the  constable 
is  entitled  to  poundage  upon  the  sum  at  which  the^  settlement  is 
made,  not  exceeding  the  value  of  the  property  levied  upon. 

For  each  mile  necessarily  traveled,  going  and  returning,  to 
serve  a  summons  or  to  serve  or  execute  any  other  mandate,  ex- 
cept a  venire,  the  distance  to  be  computed  from  the  place  of 
abode  of  the  person  served,  or  the  place  where  it  is  served,  to 
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the  place  where  it  is  retarnable,  ten  cents;  bat  where  two  or 
more  mandates  in  one  action  are  served  or  executed  upon  one 
journey,  or  where  a  mandate  is  served  upon  or  executed  against 
two  or  more  persons  in  one  action,  he  is  entitled,  in  all,  to  only 
ten  cents  for  each  mile  necessarily  traveled. 

For  notifyinir  the  plaintiff  of  the  execution  of  an  order  of 
arrest,  twenty-five  cents;  and  for  going  to  the  plaintiff*s  residence, 
or,  if  he  is  found  elsewhere,  to  the  place  where  he  is  found,  to 
serve  such  a  notice,  for  each  mile  travelled,  going  and  returning, 
ten  cents. 

For  subpoenaing  each  witness,  not  exceeding  four,  twenty-five 
cents. 

For  notifying  the  Jurors  to  attend  a  trial,  one  dollar  and  fifty 
cents. 

For  taking  charge  of  a  jury  during  their  deliberations,  fifty 
cents. 

Where  witnesses,  not  exceeding  four,  are  subpoenaed  by  any 
person  other  than  a  constable,  the  fee  therefor  is  thirteen  cents 
each. 

2.  In  a  special  proceeding. 

For  notifying  jurors  to  attend  to  assess  damages,  in  proceedings 
relating  to  highways,  two  dollars. 

For  notifying  jurors  to  attend  in  any  other  case,  unless  a  fee 
therefor  is  specially  prescribed  by  law,  for  each  person  notified, 
ten  cents;  and  for  each  mile  actually  and  necessarily  travelled, 
going  from  and  returning  to  his  place  of  residence,  ten  cents. 

For  serving  a  precept  or  other  mandate,  by  which  the  special 
proceeding  is  commenced,  twenty-five  cents. 

For  serving  a  warrant,  in  any  case  where  a  fee  therefor  is  not 
specially  prescribed  by  lawj  fift^  cents. 

For  serving  an  order,  directing  the  special  proceeding  to  be 
continued  before  a  justice  other  than  the  one  before  whom  it  is 
pending;  and  for  attending  before  the  latter,  with  or  without  a 
person  m  his  custody,  one  dollar. 

For  arresting  and  committing  any  person,  pursuant  to  process, 
one  dollar. 

For  subpoenaing  each  witness,  not  exceeding  four,  twenty-five 
cents. 

For  each  mile  necessarily  travelled,  going  and  returning,  to 
serve  or  execute  a  mandate,  the  distance  to  be  computed  from 
the  place  where  it  is  served  or  executed,  to  the  place  where  it  is 
returnable,  unless  a  different  rate  of  travel  fees  upon  the  service 
or  execution  thereof  is  specially  prescribed  by  statute,  ten  cents. 
Where  two  or  more  mandates  are  served  or  executed  in  one 
special  proceeding,  the  limitation  upon  the  amount  of  travel  fees 
spedfied  in  the  last  preceding  suboivision  applies. 

S  R.  8. 3K.  1 92R  (3  Edm.  m).  am'd:  also,  I  328.  H  B. ;  L.  1866,  ch.  663. 1 7  (6  Bdm.  806); 
L.  1869;  eh.  820^  f  1  (7  Edm.  480);  L.  1^75,  oil.  884,  i  1. 

I  S824.  Id.f  afllda-vlt  upon  claim  for  tFavel  fee*. 

A  constable,  who  charges  any  travelling  fees,  must  show,  by 
affidavit,  that  the  travel  was  necessary,  to  perform  the  service 
with  respect  to  which  it  is  charged:  that  no  more  miles  are 
charged  for,  than  were  actually  and  in  good  faith  travelled  for 
that  purpose;  that  he  had,  at  the  time,  no  other  official  or  private 
business  upon  the  route  so  travelled;  and  that  the  travelling  fees 
are  chareed  upon  one  mandate  only,  which  must  be  attached  to 
or  described  in  the  affidavit.  The  justice  taxing  the  fees  must 
be  satisfied  that  the  miles  charged  for  were  actually  and  neces- 
sarily travelled,  as  stated  in  the  affidavit. 
L.  1866.  oh.  880, 1 3  (7  Idxn.  480). 
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i  3325.  Justice*!!  court,  fcc»  upon  a  cOinuiMaloa. 

A  party  recovering  costs  in  an  action  before  a  justice  of  the 
peace,  in  whose  behalf  a  commission  has  been  issued,  anil  who 
introduces  in  evl<lence  a  deposition  taken  thereunder,  is  entitled 
to  recoTer  his  actual  disburs^^ments  thereupon,  not  exceeding  the 
following  sums:  commissionin-b*  fees  for  taking  and  returning 
testimony,  one  dollar;  each  subpoena  issued,  or  oath  adminis- 
tered, by  the  comniissioner,  six  cents;  expense  of  serving  eacii 
subpoena,  twenty-five  cents;  each  witness's  fees  for  each  day's 
attendance  before  the  commissioner,  tWenty-five  cents;  postage 
for  sending  and  returning  the  commission  and  papers  annexed 
thereto,  one  dollar. 

L.    1841,  cb.   138,    S  3    (4  Edm.   546). 

1  332G.   Id.}  juror «'   fee«. 

Except  as  otherwise  specially  prescribed  by  law,  a  person,  noti- 
fied to  attend  as  a  jnror,  is  entitled  to  twenty-five  cents  for  at- 
tending and  serving  upon  the  trial  of  an  action  or  the  hearing  of 
a  special  proce<^<lirig,  before  a  justice  of  the  peace;  and  to  ten 
cents  for  attending  to  serve,  where  he  is  not  sworn. 

2  R.   S.   265,    fi  228    (2  Edm.   273)  ;   L.   1866,  ch.   692.    S  0   (6  Edm.    806). 

S   3327.  Id.}   trltuefiHeii'   feeM. 

A  witness  is  entitled  to  twenty-five  cents  for  each  day's  actual 
attendance,  before  a  justice  of  the  peace,  in  an  action  or  a 
special  proceeding,  or  before  a  commissioner  appointed  by  a  jus- 
tice of  the  peace,  or  before  a  justice  of  the  peace  taking  a  de- 
position to  be  used  in  a  court,  not  of  record,  of  another  State, 
or  a  territory  of  the  United  States. 

Part  of  I  228,   VL  S.,   and   |   10  of  act  of  1866. 

i  3328.   Id.)   fee«  to  be   paid  before   •ervlcea   rendered. 

A  justice  of  the  peace,  or  a  constable,  juror,  or  witness,  before 
a  justice  of  the  peace,  is  not  obliged  to  render  any  service  speci- 
fied in  this  title,  without  the  previous  payment  or  tender  of  his 
fee  therefor. 

2  R.   S.    650,   part  of  f   6   (2  Edm.   670). 

I  3320.  Id.$  by  whom  feeM   to  be  paid. 

In  an  action  before  a  justice  of  the  peace,  If  any  services  are 
rendered  for  a  party,  and  he  neglects  to  pay  the  fees  allowed 
therefor  by  law,  the  other  party  mny  pay  those  fees,  and  the 
amount  thereof  must  be  taxed  as  part  or  his  costs,  if  he  recovers 
costs. 

t  3330.  Certain  apeclal  pro-viiiionK  excepted  from  thia 
title. 

The  allowance  of  a  fee,  by  this  title,  does  not  apply  to  a  case, 
where  special  provision  is  otherwise  made  by  statute  for  com- 
pensation for  a  particular  service. 

t   3381.  ProTlMlon  ««  to  cbangre  in  fee*. 

Where  an  officer  has,  when  this  title  takes  efifect,  commenced 
the  performance  of  a  service,  for  which  a  fee  is  allowed  by  the 
statutes  heretofore  in  force,  he  is  entitled  to  the  fee  so  alloweil, 
for  the  completion  of  that  service,  and  he  is  not  entitled  to  the 
fee  for  the  same,  or  a  corresponding  service,  allowed  by  this  title. 
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I  a381a.  [Addod,  im>9.]  Presentation  of  claim«  by 
jnrorii    and   dtMpoisltiou  of  unclaimed  fee«. 

All  jurors  including  those  in  a  criminal  action  or  Rpecial  pro- 
ciH?(iing  in  a  court  or  before  an  officer  duly  summoueu  and  who 
Berved  as  provided  for  by  the  laws  of  this  state  and  are  entitled 
to  payment  therefor,  must  present  their  claims  to  the  proper  otM- 
cial  designated  by  law  for  the  payment  of  juror's  fees,  on  or  be- 
fore the  thirty-first  day  of  December  of  the  year  succeeding  or 
following  the  year  in  which  such  services  were  rendered  and  per- 
formed, and  failure  to  comply  with  this  provision  shall  be  a 
forfeiture  of  the  payment  for  such  claims  or  services  thereafter. 
All  notices  issued  requiring  jurors  to  attend  at  a  term  of  court 
or  at  a  meeting  of  the  grand  jury,  shall  have  printed  thereon 
the  foregoing  provision  relating  to  forfeiture  of  fees.  All  moneys 
or  jurors*  fees  forfeited  by  the  provisions  of  this  section  shall 
be  transferred  and  applied  to  the  fund  of  8U'*h  county  or  city, 
from  which  they  were  paid,  on  or  before  the  first  day  of  March, 
in  each  year. 

Ad<k>d  by  U  1909.  oh.  65.  D«rlTfttlon  —  L.  1899,  cfa.  150.  If  1-3.  See 
note  21  of  notes  of  Board  of  Statutory  Consolidation  at  end  of  code. 

I  3832.  TbU  title   applle«   to   elvll   ca«e«  only. 

Except  as  otherwise  expressly  prescribed  therein,  this  title 
does  not  apply  to  a  service  rendered  in  a  criminal  action  or 
special  proceeding,  in  a  court  or  before  an  officer. 
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CHAPTER  XXII.     . 

Definitions  and  Regulations  Concerning  the  Con 
struction,  Effect,  and  Application  of  this  Act. 

TITLE   I.—  Geaenl  DeflaltioM,  mm€  Balei  af  C«attraoUoB. 

TITLE  It.-  ProTislOBi  BayvUtlBf  ike  Eflibet  SMd  AppUeatioa  of  tklf  A«t. 

TITLE  I. 

Oeneral  definitions,  and  rules  of  construction* 

Sec.  S883.  Deflnition  of  "  action  ". 
8384.  Id.;  "special  proceeding". 
8886.  DlTislon  of  actions  into  dyll  and  criminal. 
8386.  Deflnition  of  "  criminal  action  ". 
8837.  Id.;   "  cItU  action". 
8388.  Parties  to  a  cItU  action. 
8889.  Only  one  form  of  ciyll  action. 
3840.  Rule  of  construction  as  to  publication,  etc..  in  certain  caaea. 

8341.  Id.;  aa  to  certain  special  proTiaions  relating  to  New-Tork  dtj. 

8342.  Id.;  as  to  county  court. 

8343.  Miscellaneous  general  deflnitlons  and  rules  of  conatruction. 

S  8888.  Deflnition  of  ^  tusUon  »>• 

The  word  **  actioa  ",  as  used  in  the  New  Revision  of  the  Stat- 
utes, -when  applied  to  judicial  proceedings,  signifies  an  ordinaiT 
prosecution,  in  a  court  of  justice,  by  a  party  ni^aiust  another 
party,  for  the  enforcement  or  protection  of  a  right,  the  redreja 
or  pfevention  of  a  wrong,  or  the  punishment  of  u  public  olfenoe. 

Go.  Proc.,  I  2. 

i  8884.  Id.  I  **  apeelal  proeeedlnff  *'• 

Every  other  prosecution  by  a  party,  for  either  of  the  pmrpoact 
specified  in  the  lost  section,  is  a  special  proceeding. 
Id.,  {  8. 

I  3835.  Divlaloa  of  aotioiui  into  elvll  and  orlminnl. 

Actions  are  of  two  kinds '^ 

1.  Civil. 

2.  Criminal. 
Id.,  i  4. 

i   333«.    Deflntton   of  «  criminal  action ". 

A  criminal  action  is  prosecuted  by  the  people  of  the  State,  as 
a  party,  against  a  pernon  charged  with  a  public  oflfence,  for  the 
punishment  thereof. 

Id.,  i  6. 

i  8837.  Id.f  «  civil  action''. 

Every  other  action  is  a  civil  action. 
Id.,  I  6. 

I  3838.  Partiea  to  a  civil  action. 

The  party  prosecuting  a  civil  action  is  styled  the  plaintiff;  the 
adverse  party  is  styled  the  defendant. 
Id.,  I  70.  , 
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9  8881^.  Only  one  fonu  of  eivil  action. 

There  is  only  one  form  of  civil  action.    The  distinction  between 
actions  at  law  and  suits  in  equity,  and  the  forms  of  those  actions 
and  suits,  have  been  abolished, 
oo.  Fvocin. 


I  8340.  Rule  of  conatraotlon  «■  to  pnblleatlon,  etc..  In 
certain  eases. 

Each  provision  o^  this  act,  requiring  the  publication  of  a  sum- 
mons, notice,  or  other  paper,  in  one  or  more  newspapers,  or  author- 
izing or  requiring  a  court,  or  a  judge,  to  designate  one  or  more 
newspapers,  in  which  such  a  publication  must  be  made,  or  requir- 
ing the  posting  of  a  notice  or  other  paper,  is  to  be  construed  as  not 
affecting  any  special  provision  of  the  statutes,  remaining  unre- 
pealed after  the  former  provision  takes  effect,  prescribing  one  or 
more  particular  newspapers,  in  which  such  a  publication  must  or 
may  be  made,  or  one  or  more  particular  places  in  which  notices 
or  other  legal  papers  must  or  may  be  posted,  in  a  particular  lo- 
cality, or  in  a  particular  case. 


g  8841.  Id.  I  as  to  certain  special  provisions  relatlnip  to 
If  ei^-Yorlc  cltr* 

Each  provision  of  this  act  is  to  be  construed  as  not  affecting 

Sny  special  provision  of  the  statutes,  remaining  unrepealed  after. 
bie  former  provision  takes  effect,  which  is  applicable  exclusively 
to  an  action  against  the  mayor,  aldermen,  and  commonalty  of  the 
ctiy  of  New-Tork,  including  the  recovery,  entry,  and  collection  of 
a  judgment  in  such  an  action. 


I  8842.  Id.  I  as  to  conntr  court. 

Each  provision  of  this  act  conferring  power  upon,  or  authorise 
ing  a  proceeding  to  be  taken,  at  a  general,  special,  or  trial  term, 
which  is  applicable  to  a  county  court,  is  to  be  construed  as  apply- 
ing to  any  term  of  the  county  court,  held  pursuant  to  an  ap- 
pointment made  as  prescribed  by  law. 


{  .t.'l48«  (Am'd,  1909.1  Mlscellaneons  ir^neral  deflnltfons 
and  rales  of  coa«tr action. 

In  construing  this  act,  the  following  rules  must  be  observed, 
except  where  a  contrary  intent  is  expressly  declared  in  the  pro- 
vision to  be  construed,  or  plainly  apparent  from  the  context 
.  thereof: 

1.  [Subdiv.  1  repealed  Jan.  1,  1896;  L.  1895,  ch.  946. J 
V  2.  The  word  **  mandate ",  includes  a  writ,  process,  or  other 
written  direction,  issued  pursuant  to  law,  out  of  a  court,  or 
made  pursuant  to  law,  by  a  court,  or  a  judge,  or  a  person  acting 
as  a  judicial  officer,  and  commanding  a  court,  board,  or  other 
bodj%  or  an  officer,  or  other  person,  named  or  otherwise  desig-^ 
nated  therein,  to  do,  or  to  refrain  from  doing,  an  act  therein' 
specified. 
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^  8.  The  word,  "judge",  inclades  a  jastice,  surrogate,  recorder, 
justice  of  the  peace,  or  other  judicial  oflacer,  authorized  or  re- 
quired to  act,  or  prohibited  from  acting,  in  or  with  respect  to  the 
matter  or  thing,  referred  to  in  the  provision  wherein  that  word  is 
used. 

4.  The  word,  "  clerk  ",  signifies  the  clerk  of  the  court,  wherein 
the  action  or  special  proceeding  is  brought,  or  wherein,  or  by 
whose  authority,  the  act  is  to  be  done,  which  is  referred  to  in 
the  provision  in  which  it  is  used.  If  the  action  or  special  proceed- 
ing is  brought,  or  the  act  is  to  be  done,  in  or  by  the  authority  of 
the  supreme  court,  it  signifies  the  clerk  of  the  county  wherein  the 
action  or  special  proceeding  is  triable,  or  the  act  is  to  be  done. 

5.  The  word,  "  report ",  when  used  in  connection  with  a  trial, 
or  other  inquiry,  or  a  judgment,  means  a  referee's  report;  and 
the  word,  "  decision  ",  when  used  in  the  same  connection,  means 
the  decision  of  the  court  upon  a  hearing,  or  the  trial  of  an  issue, 
before  the  court,  without  a  jury. 

.    6,  7,  8.  [Repealed,  1892,  ch.  677.]  V^^'*\ 

^  9.  A  "  personal  injury "  includes  libel,  slander,  criminal  con- 
▼ersation,  seduction,  and  malicious  prosecution;  also  an  assault, 
battery,  false  imprisonment,  or  other  actionable  iojury  to  the 
person  either  of  the  plaintiff,  or  of  another.  (See  S  1910,  subd.  1.) 
^  10.  An  "  injury  to  property  "  is  an  actionable  act,  whereby  the 
estate  of  another  is  lessened,  other  than  a  personal  injury,  or  the 
breach  of  a  contract. 

11.  The  word,  "  aflSdavit ",  includes  a  verified  pleading  in  an 
action,  or  a  verified  petition  or  answer  in  a  special  proceeding. 

12.  A  warrant  of  attachment  against  property  is  said  to  be 
"  annulled  *',  when  the  action,  in  which  it  was  granted,  abates  or 
is  discontinued;  or  a  final  judgment,  rendered  therein  in  favor  of 
the  plaintiff,  is  fully  paid;  or  a  final  judgment  is  rendered  therein 
in  favor  of  the  defendant.  But,  in  the  case  last  specified,  a  stay 
of  proceedings  suspends  the  effect  of  the  annulment,  and  the  re- 
versal or  vacating  of  the  judgment  revives  the  warrant. 

13.  The  term,  "  judgment  creditor  ",  signifies  the  person  who  is 
entitled  to  collect,  or  otherwise  enforce,  in  his  own  right,  a  judg- 
ment for  a  sum  of  money,  or  directing  the  payment  of  a  sum  of 
money. 

14.  A  "  judgment  creditor's  action "  is  an  action  brought  as 
prescribed  in  article  first  of  title  fourth  of  chapter  fifteenth  of  this 
act,  or  any  other  action,  brought  by  a  judgment  creditor  to  aid 
the  collection  of  a  judgment  for  a  sum  of  money,  or  directing  the 
payment  of  a  sum  of  money. 

15.  [Repealed.  1892,  ch.  677.] 

16.  A  "  distinct  parcel "  of  real  property  is  a  part  of  the  prop- 
erty which  is  or  may  be  set  off  by  boundary  lines,  as  distinguished 
from  an  undivided  share  or  interest  therein. 

17.  [Repealed,  1892,  ch.  677.] 

18.  A  "domestic  corporation"  is  a  corporation  created  by  or 
under  the  laws  of  the  State;  or  located  in  the  State,  and  created  . 
by  or  under  the  laws  of  the  United  States,  or  by  or  pursuant  to 
the  laws,  in  force  in  the  colony  of  New-York,  before  the  19th  day 
of  April,  in  the  year  1775.  Every  other  corporation  is  a  "  foreign 
corporation  ". 

19.  The  terms,  "  trial  juror  ".  and  "  trial  jury  ",  are  reapectlT^lr 
•qniyalent  to  the  terms.  ••  petit  juror  ",  and  "  petit  Jopy  *%  «a  OMd 
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in  tlie  oonttltiitlon  and  laws  of  the  State.  The  word,  "  nottl^  ", 
as  used*  with  respect  to  procuring  the  attendance  of  a  juror,  is 
equiTalent  to  the  word,  *'  summon ",  as  used  in  the  like  con- 
nection, in  tiie  same  constitution  and  laws. 
1^  20.  The  word,  "  action ",  refers  to  a  civil  action;  the  word 
"  judgment ",  to  a  judgment  in  such  an  action;  the  term,  **  special 
proceeding  *\  to  a  civil  special  proceeding;  the  word,-  **  order  ",  to 
an  order  made  in  such  an  action  or  special  proceeding;  the  words, 
"  an  action  of  ejectment  ^,  to  an  action  to  recover  the  immediate 
possession  of  real  property. 
21-24.  [Repealed,  1^,  ch.  077.] 

U  1876.  ch.  449,  I  2;  Go.  Proc..  |  466;  Id.,  f  402;  Id..  |  463;  Id.,  1464; 
L.  1875,  cb.  27;  2  R.  S.  050,  {  4  (2  Edm.  669).  Am'd.  L.  1909.  ch.  65, 
I  3.  See  note  88  of  notee  of  Board  or  SUtatory  GonsoUdatlon  at  end  of 
code. 
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TITLE  n. 

ProvlsioiiB  regulating  the  eflbct  and  application  of  thia  act. 

Sec.  3344.  Short  title  of  this  act.. 

J  3346.  Rule  of  strict  constraction  not  applicable  thereto. 

3340.  Fuulshiueuc  of  ciiUiea  uuU  misdemeaiiuia  created  thereby. 

3347.  ApplicatloD  of  certain  portions  thereof    regulated  and  qnallfled. 

3348.  Id.;  what  deemed  commencement  of  action,  etc. 

3349.  Id.;  when  proceedings  to  be  under  former  statutes. 

3350.  Effect  of  tbis  act  upon  trial  Jurors  and  juries,  in  criminal  causes. 

3351.  Id.;  upon  grand  Jurors  and  Juries. 

3862.  Id.;  upon  proceedings  taken,  or  rights  aecroed,  etc.,  under  former 

statutes. 
S868.  Id.;   upon  former  appointment  of  terms. 
3364.  Id.;  upon  officers  and  offices. 
3366.  When  this  act  deemed  to  bftTS  been  passed,  etc. 
8866.  When  this  act  takes  effect. 

I  8844.  Sbort  title  of  thim  act. 

This  act  constitutes  a  portion  of  the  New  Revision  of  the  Stat- 
utes. It  may  be  styled,  in  finy  act  of  the  legislature  or  proceeding 
in  a  court  of  justice,  or  wherever  it  is  otherwise  referred  to, 
-  The  Code  of  Civil  Procedure  ". 

L.   1876,   ch.  449,   {  1. 

I  3845.  Rale  of  atriot  conKtrnotlon  not  appUeable  tKerct«. 

The  rule  of  the  common  law,  that  a  statute  in  derogation  of  the 
common  law  is  strictly  construed,  does  not  apply  to  this  act. 
CJo.  Proc.,  I  467. 

I  3846.  PnnlMbment  of  erimoM  and  mladomeanors  eroateA 
tbereby. 

Where  it  is  prescribed,  in  a  provision  of  this  act,  that  a  person 
doing  or  omitting  to  do  any  act  is  guilty  of  a  particular  crime,  or, 
generally,  of  a  misdemeanor,  he  shall  be  punished  therefor  in  the 
manner  and  to  the  extent,  prescribed  by  the  statutes  remaining 
unrepealed  after  the  provision  in  question  takes  effect,  for  the 
punishment  of  the  crime  so  specified;  or  for  the  punishment  of  a 
misdemeanor,  the  i)uni8hment  of  which  is  not  specially  prescribed 
in  the  statute  defining  it. 

fi  3347.  rAm'd,  IHMi,  1909.1  Application  of  certain  por. 
tionfi   thereof   regrnlated   and  analtfled. 

Tho  npplioation  and  effect  of  certain  portions  of  this  act  are 
declared  ond  regulated  as  follows:  except  that,  where  a  par- 
ticular provision,  included  within  a  chapter  or  a  portion  of  a  chap- 
ter, specified  in  a  subdivision  of  this  section,  expressly  designates 
the  courts,  persons,  or  proceedings,  affected  thereby,  that  pro- 
vision is  deemed  excluded  from  the  application  and  effect,  pre- 
scribed in  the  subdivision. 

1.  [Am*cl,  i!M>o.]  In  chapter  second,  the  prisoners  referred  to 
are  civil  prisoners  only,  except  that  article  third  of  title  second 
thereof,   applies  to  all   prisoners,   civil  or  criminal. 

2.  In  chapter  third,  sections  .S03,  304,  305,  and  306  applj;  to 
trial  jurors  upon  the  trial  of  an  indictment  or  other  criminal 
cause;  as  prescribed  in  subdivision  seventh  of  this  section,  with 
respect  to  the  application  of  titles  third  and  fourth  of  chapter 
tenth,  and  as  specified  in  the  next  two  sections. 
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3.  In  chapter  fifth,  sections  443,  440,  450,  454,  455,  and  458 
to  4(38,  both  inclusive,  apply  to  an  action  comiueuced,  in  any 
court  of  the  State,  on  or  alter  the  first  day  of  September,  1877. 

4.  [Am*a,  18»6.j  The  remainder  of  chapter  fifth,  and  the 
whole  of  chapter  sixth,  apply  only  to  an  action  commenced,  on  or 
after  the  first  day  •  of  September,  1877,  in  the  supreme  court, 
the  city  court  of  the  city  of  New  York,  or  a  county  court. 

5.  [Am'd,  lfM>Si.j  Chapter  seventh,  excluding  articles  first  and 
second  of  title  fourth  thereof,  applies  only  to  an  action,  in  one 
of  the  courts  specified  in  subdivision  fourth  of  this  section,  in 
which  an  application  for  an  order  of  arrest,  an  injunction  order, 
or  a  warrant  of  attachment  against  property,  is  made,  on  or 
after  the  first  day  of  September,  1877.  Articles  first  and  second 
of  title  fourth  of  that  chapter  apply  only  to  proceedings  taken, 
in  one  of  those  courts,  on  or  after  that  date. 

0.  [Am'd,  1882.)  Chapter  eight  applies  only  to  the  proceed- 
ings taken  on  or  after  the  first  day  of  September,  1877^  in  an 
action  or  special  proceeding  in  one  of  the  courts  specified  in 
subdivision  fourth  of  this  section:  except  that  sections  721,  722, 
724  to  727,  both  inclusive,  and  817  to  819,  both  inclusive,  apply 
to  all  courts  of  record;  sections  728,  729.  730,  749,  787.  788,  810 
to  816,  both  inclusive,  and  826,  to  proceedings,  taken  on  or  after 
that  day,  in  any  court  or  before  any  officer  or  body;  and  sections 
723,  764,  765,  785,  789,  790,  and  825,  to  all  courts. 

7.  [Am'd,  ]fM>9.i  In  chapter  tenth,  titles  first,  second,  and 
sixth,  and  article  second  of  title  fifth,  apply  only  to  proceedings 
taken,  on  or  after  the  first  day  of  September,  1877,  in  one  of 
the  courts  specified  in  subdivision  fourth  of  this  section.  Article 
third  of  title  third  and  article  first  of  title  fifth,  of  that  chapter 
apply  only  to  jurors  drawn  for,  and  juries  formed  at,  a  term 
of  a  court,  commencing  not  less  than  twenty  days  after  the 
first  day  of  May,  1877.  Subject  to  that  qualification,  tlioy 
apply  to  jurors  selected  under  the  statutes,  remaining  unrepealed 
after  that  day,  and  the  lists  and  ballots  prepared  accordingly, 
until  new  jurors  are  selected,  and  new  lists  and  ballots  are  pre- 
pared, as  prescribed  in  those  titles.  The  same  portions  of 
chapter  tenth,  excluding  article  third  of  title  third,  apply  equally 
to  a  criminal  and  a  civil  action  or  special  proceeding,  and  to  a 
court  of  criminal  and  a  court  of  civil  jurisdiction.  Article  third 
of  title  third  of  this  act  and  article  sixteen  of  the  judiciary  law 
do  not  affect  any  special  provision  of  law,  remaining  unrepealed 
after  the  first  day  of  May,  1877,  whereby  trial  jurors  are  directed 
to  be  procured,  for  a  particular  court  of  record,  from  a  particu- 
lar locality;  or  whereby  a  county  is  divided  into  two  or  more 
jury  districts,  and  the  selecting,  drawing,  summoning,  or  attend- 
ance of  jurors  from  the  particular  locality,  or  the  different  jury 
districts,  is  regulated.  Bach  of  those  provisions  bocomeh  appli- 
cable to  and  affects  the  selecting,  drawing,  notifying,  or  attend- 
ance of  jurors,  as  prescribed  in  those  articles,  in  like  manner 
ns  they  applied  to  and  affected  the  statutes  previously  in  force, 
upon  the  same  subject.  So  much  of  the  provisions  of  articles 
seventeen  and  eighteen  of  the  judiciary  law,  as  relates  to  the 
remission  or  enforcement  of  a  fine  imposed  upon  a  trial  juror, 
applies  to  a  fine  imposed  upon  a  grand  juror,  as  prescribed  in 
the  statutes  remaining  unrepealed  after  the  first  day  of  May, 
1877. 

8.  In  chapter  eleventh,  articles  first  and  second  of  title  first, 
and  the  whole  of  title  third,  apply  only  to  proceedings  in  one 
ot  the  courts  specified  in  subdivision  fourth  of  this  section,  taken 
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on  or  after  the  first  day  of  September,  1877.  But  where  an 
action  has  been  commenced  in  either  of  those  courts,  befoie 
that  date,  a  judgment  by  default  must  be  taken  therein,  as  pre- 
scribed by  the  statutes  in  force  on  the  thirty-first  day  of  August, 
1877. 

9.  Chapter  twelfth  does  not  affect  the  statutes  remaining  un- 
repealed after  the  first  day  of  September,  1877,  touching  the 
review  of  proceedings  in  a  criminal  cause. 

10.  Chapter  thirteenth  applies  only  to  an  execution  issued,  on 
or  after  the  first  day  of  September,  1877,  out  of  a  court  of 
record,  other  than  an  execution  issued  out  of  such  a  court, 
and  directed,  pursuant  to  law,  to  a  constable  or  marshal;  and 
to  sales  and  other  proceedings,  by  virtue  of  an  execution  directed 
to  a  sheriff,  and  delivered  to  him,  after  that  date.  Sections 
1413  and  1414,  and  sections  1417  to  1427,  both  inclusive,  apply 
only  to  a  case  where  sfich  an  execution  is  issued  out  of  one 
of  the  courts  specified  in '  subdivision  fourth  of  this  section;  or 
where  a  warrant  of  attachment  against  property  is  granted  on 
or  after  that  date,  in  an  action  brought  in  one  of  those  courts. 
Title  third  of  that  chapter  applies  only  to  an  execution,  issued 
upon  a  judgment  rendered  in  one  of  those  courts. 

11.  [Ain'd,  1803,  I00f>.]  So  much  of  chapters  fourteenth,  fif- 
teenth, sixteenth,  seventeenth,  eighteenth,  nmeteenth  and  twen- 
tieth, as  regulates  the  proceedings  to  be  taken  in  an  action  or 
special  proceeding,  and  the  effect  thereof,  applies  only  to  an  ac- 
tion or  a  special  proceeding  commenced  on  or  after  the  first  day 
of  September,  1880.  And  all  appeals  taken  from  any  order,  sen- 
tence, decree  or  determination  of  a  surrogate's  court  made  or 
entered  in  such  court  on  or  after  the  first  day  of  September, 
1880,  in  any  matter  or  proceeding  pending  or  undetermined  in 
such  court  on  the  first  day  of  September,  1880;  and  all  appeals 
to  the  court  of  appeals  from  any  order  or  judgment  of  the 
supreme  court  affirming,  reversing  or  modifying  any  such  order, 
sentence,  decree  or  determination  of  a  surrogate*s  court  shall  he 
taken  and  perfected,  heard  and  decided  in  conformity  to  the 
laws  and  practice  regulating  appeals  from  orders,  sentences 
and  decrees  of  surrogate's  court,  and  the  hearing  and  derision 
thereof,  in  force  in  this  State  on  the  thirtieth  day  of  April, 
1877,  and  all  appeals  from  any  order,  sentence,  decree  or  de- 
termination of  such  court  brought  in  conformity  thereto 
since  the  first  day  of  September,  1880,  are  hereby  declared  to 
be  valid  and  effectual,  except  that  sections  1670  to  1685,  both 
inclusive,  apply  also  to  the  proceedings  therein  specified,  taken, 
after  that  date,  in  an  action  theretofore  commenced,  or  upon 
a  judgment  theretofore  rendered,  and  section  1674  applies  to  a 
notice  of  pendency  of  action  theretofore  or  thereafter  filed;  sec- 
tions 1881  to  3892,  both  inclusive,  do  not  apply  to  an  action 
upon  any  bond  therein  specified,  where  an  order,  allowing  any 
person  to  prosecute  the  nond  in  the  name  of  the  people,  has 
been  duly  made  before  that  date  and  is  then  in  force,  in  which 
case  future  actions  upon  the  same  bond  are  regulated  by  the 
laws  in  force  on  the  day  before  that  date,  notwithstanding  the 
repeal  thereof;  sections  2253  to  2265,  both  inclusive,  apply  also 
where  a  final  determination  has  been  made  before  the  nrst  day 
of  September,  1880,  in  proceedings  taken  under  any  statute 
superseded  by  the  title  containing  those  sections,  and  to  the 
process  issued  thereupon;  sections  2320  to  2344,  both  inclusive, 
apply  also  to  proceedings  taken  before  that  date,  under  any 
Statute  superseded  by  the  title  containing  them,  whether  a  com- 
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loittee  liaa    or   hafl   not    been    appoititetl;    section    2537    applies 

aliio  to  overy  payment  or  depoisit  tUereiu  wpedfitd  made  ou  or 
aftor  tbe  first  day  of  September,  1880;  sectiou  27."^},  e^scept  the 
words  "  upon  the  hearing  before  the  surro*jate "  applies  to 
actions  theretofore  or  thereafter  eomnjeiire(i  pursnant  to  artide 
seoood  of  title  three  of  ebapler  tifteeti;  und  *n?i;tion!*  27UH  to  2801, 
tjoth  meJuKive,  appjy  also  to  a  case,  where  a  deeree  for  the  wale 
cr  other  dispesiticm  of  tbe  real  property  at  a.  deeedent,  has  beea 
duly  made,  1  before  that  dale,  in  a  surrogate's  conrt, 

12,  So  uiarh  of  ehapterA  nineteenth  and  twentieth,  as  relates 
to  thj  juriatliclion  of  the  seyeral  fonrts  therein  specified,  applies 
only  to  an  action  or  special  proceeding  eommenced  on  or  after 
the  first  day  of  September,  1^>. 

13,  In  chapter  twenty-first,  titles  fin?t,  Bccond,  and  third  apply 
only  to  an  action  in  one  of  the  courts  Bpecified  in  subdivision 
fourth  of  this  section. 

^14.  lAdilcd*  tS04.i  The  disqnnlification  of  jurors,  as  pro- 
vided in  section  eleven  hundred  and  sixty-six  of  this  act,  Kitall 
apply  to  all  eonrts. 

AmU  U  IS03.  ch,  42*  L.  Itm.  ch.  T2.T;  L.  ISOj,  cb.  iWfl;  L.  \Xm, 
eh.  65,  i  '6.  Bw  Jidtefl  m,  DO,  01,  92  of  notes  of  Board  ot  Statutory  Con- 
■olldatfon    at   end   of   c«d<?. 

f  33  IS.   Id.  J  what  deemed  comiiieiiceiiieiii  of  aoiloDp  etc. 

Where  a  provision  of  this  act  ia  made  applicable  by  the  last 
section,  to  nn  action  or  special  n^ncecding  cninnieneed  on  nr  after 
a  day  therein  specified,  if,  bcmre  that  diite,  a  summoim  in  an 
action,  or  a  citation  issued  from  a  surrouate^s  court,  has  been 
served  upon  one  or  more,  but  not  upon  all,  of  the  persfins  to  he 
ierved:  or  an  order  for  the  sorriee  of  a  HommonH  as  prescribed 
in  article  second  of  title  first  of  cbaiitcr  fifth  of  this  act  has 
been  mader  or,  in  a  special  [iroceedioi^,  elsewhere  than  in  a  surro- 
frate's  court,  the  petition  or  other  paper,  upon  which  the  first  or- 
der, proee^-s,  or  other  mandate  may  be  made  or  issued,  has  not 
been  presented,  the  action  or  flpecial  proceeding  is  not  deemed  to 
ha VI*  been  commenced  within  the  meaning  of  tliat  section. 

I  3S4(^.  Id. I  ivhen  proeeedlnsB  to  Ite  nodep  former 
■tatutefl. 

Where  any  provision  of  this  net  is  made  applicable  to  future 
proceedings  in  an  action  or  special  proreediof?,  the  proceetUojjs 
therein,  until  the  provision  in  iiuestion  becomes  appHcahlc,  are 
Koverned  by,  and  must  he  conftuctcd  according'  to  the  laws  in 
force  on  the  day  before  the  provision  takes  effect,  r\'ce|it  as  otlier- 
wise  preseribed  in  an bdi vision  seventh  of  the  last  section  but  one* 

I  33ftO.  K^^^ct  of  this  actf  upon  trial  |ciror«  and  InrleH, 
In   criminal    eaoiieii. 

A  jury,  for  the  trial  of  an  indictment  or  other  crimina!  cause, 
at  a  term  of  a  court  of  record,  eommencinp  on  or  after  the  twenty- 
first  day  of  May,  1877,  mo.st  be  procured  from  tlie  trial  jurors 
neleeted,  drawn,  and  notified,  as  prescribed  in  this  act,  for  tire 
term  of  the  court  at  which  it  is  triable,  iuciudinfj  the  tJilesnien 
or  ndditional  jurors,  procured  as  prescribod  therein:  and  tbe  same 
must  be  tried  by  the  jury  fo  formed.  But  the  statutes  remaiuins? 
nnirepealed  after  the  first  day  vt  September,  IS'77,  relatiujif  to  chal- 
lenges or  disqualifications  of  petit  jurors  in  a  criminal  cause,  or 
prewribin^  the  cases  where  talesmen  or  additional  petit  j'nrors 
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must  be  sammoned  in  a  criminal  cause,  remain  unaffected  by  this 
act,  and  are  applicable  to  the  proceedings  taken  a«  prescribed  in 
this  act,  and  to  the  trial  jurors  therein  specified. 

{ 
g  8361»  Id.  I  upon  grtrnd  Juror*  and  Juries. 

This  act  does  not  affect  any  provision  of  the  statutes,  remaining 
unrepealed  after  the  first  day  of  September,  1877,  relating  to 
grand  jurors  or  grand  juries;  except  as  follows: 

1.  A  fine  imposed,  after  the  first  day  of  September,  1877,  upon 
a  person  drawn  as  a  grand  juror,  and  duly  summoned  to  attend  a 
term  of  a  court  of  record  as  a  grand  juror,  as  prescribed  in  those 
statutes,  must  be  imposed  as  prescribed  in  article  fourth  of  title 
third  of  chapter  tenth  of  this  act;  and  sections  1073  to  1077  of  this 
act,  both  inclusive,  apply  to  such  a  person,  as  if  he  had  been 
drawn,  and  notified  to  attend  as  a  trial  juror. 

2.  Where  a  provision  of  those  statutes  refers  to  the  lists  of 
petit  jurors,  the  ballots  containing  their  names,  the  box  or  boxes 
in  which  those  ballots  are  deposited  or  contained,  the  selecting, 
drawing,  summoning,  or  empanelling  of  petit  jurors,  the  imposition 
of  a  fine  upon  a  petit  juror,  or  the  enforcement,  reduction,  or 
remission  thereof,  it  is  deemed  to  refer  to  the  same  subject,  as 
provided  for  in  this  act,  in  like  manner  as  it  refers  to  those 
statutes. 

See  2  R.  S.  488,  4g4,  ||  16-21  (2  Edm.  606,  606);  2  R.  8.  722,  {  13  (2 
lEdm.  746). 

§  8862.  Id.  I  upon  proceedings  taken,  or  rlir^ts  acemed* 
cto.y  nnder  fornier  statutes. 

Nothing  contained  in  any  provision  of  this  act,  other  than  in 
chapter  fourth,  renders  ineffectual,  or  otherwise  impairs,  any  pro- 
ceeding in  an  action  or  a  special  proceeding,  had  or  taken,  pursu- 
ant to  law,  or  any  other  lawful  act  done,  or  right,  defence,  or 
limitation,  lawfully  accrued  or  established,  before  the  provision 
in  question  takes  effect;  unless  the  contrary  is  expressly  declared 
in  tne  provision  in  question.  As  far  as  it  may  be  necessary,  for 
the  purpose  of  avoidmg  such  a  result,  or  carry mg  into  effect  snch 
a  proceeding  or  other  act,  or  enforcing  or  protecting  such  a  right, 
defence,  or  limitation,  the  statutes  in  force  on  the  day  before  the 
provision  takes  effect,  are  deemed  to  remain  In  force,  notwith- 
standing the  repeal  thereof. 

g  88S3.  Id.  I  npon  fornier  appolntn&ent  of  ternis. 

This  act  does  not  affect  the  appointment  of  a  term,  or  the  desig- 
nation of  one  or  more  judges  to  hold  a  term,  made  pursuant  to 
the  statutes  in  force  on  the  thirty-first  day  of  August,  1877,  until 
new  terms  are  appointed,  or  one  or  more  judges  are  newly  desig- 
nated, as  prescribed  in  this  act. 

I  S854.  Id.  I  npon  oflleers  and  ofllces. 

This  act  does  not  create  a  vacancy  in  any  office  or  employment, 
designated  or  referred  to  therein,  by  the  title  or  description 
thereof,  contained  in  the  statutes  in  force  on  the  day  before  Uie 
provision  referring  thereto  takes  effect,  or  by  another  title  or  de- 
scription; nor  does  it  affect  any  provisions  of  those  statutes,  relat- 
ing to  the  amount,  or  the  time  or  the  mode  of  payment  of  the 
compensation  of  an  officer  or  employee,  so  designated  or  referred 
to.  who  is  in  office  or  employed  on  that  day;  ^3f<^.?Pttnat  where 
the  tenure  of  his  office  or  employmrnt  is  not  prescribed  in  this  act, 
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he  zna^  be  removed  at  pleasure  by  the  conrt,  officer,  or  officen^ 
mnthonzed  by  this  act  to  appoint  a  person  to  discharge  the  same 
duties.  Until  he  is  removed,  or  his  office  or  place  becomi  s  other* 
wise  vacantj  the  provisions  of  this  act  apply  to  him,  and  to  the  dis- 
charge of  his  duties.  The  court,  officer,  or  officers,  authorized  by 
this  act  to  appoint  a  person  to  an  office  or  employment,  may  from 
time  to  time  thus  till  a  vacancy  therein. 

I  8365.  [Am*d,  1882.]  l^hen  tlila  act  deemed  to  have  beem 
paaised,  etc. 

For  the  purpose  of  determining  the  effect  of  the  different  pro- 
visions of  this  net  with  respect  to  each  other,  ihey  are  UeemeU  to 
have  been  enacted  simultaneously.  For  the  pun>ose  of  determin- 
ing the  effect  of  this  act  upon  other  acts,  and  the  effect  of 
other  acts  upon  this  act,  chapters  fourteen  to  twenty-two  of  this 
act,  both  inclusive,  are  deemed  to  have  been  enacted  on  the  sixth 
day  of  January,  in  the  year  eighteen  hundred  and  eighty;  and 
all  acts  passed  after  the  last-mentioned  date  are  to  have  the 
same  effect  as  if  they  were  passed  after  this  act. 

i  8S8«.  lP7he«  thl«  set  talCM  affect. 

Bobject  to  the  qualiileatloni  conUined  tai  the  forecolng  seetionB 
of  this  title,  this  act  shall  take  efEact  as  foUows:  titles  third  and 
fourth,  and  article  first  of  title  fifth  of  chapter  tenth,  on  the  first  day 
of  Mav,  in  the  year  1877;  the  remainder  of  chapters  first  to  thirteenth, 
both  mclasive,  on  the  first  day  of  September,  In  the  year  1877:  a 

chapters  fourteenth  to  twenty-first,  both  inclaslTa,  on  ths  first  day  i 

irf  deptsabv*  1880;  sad  this  ohaptar  Inmodiatelj.  I 
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CHAPTER  XXIII. 
Supplemental  Provisions. 

TITLl  I —  ProeMdtafi  f«r  tk*  CoBdemBatloa  ^f  lUal  Propertf. 
TITLE  IL  -  ProMedlafi  for  tlic  Sal*  of  Gorp«nt«  Beal  Proportj. 

TXTliE  I. 
Proceedings  for  the  condemnation  of  real  property, 

Soc.  8S67.  TiUe. 

S368.  Deflnltioiw. 

SS69.  Proceeding!  to  be  Uken  at  prescribed  In  this  tltte. 

8860.  Petition;    wliat    to   contain. 

8861.  Notice  to  be  annexed  to  petition;  aerrice  of. 
8362.  Serrice  of  petiUon  and  notice. 

8863.  Appearance  of  infant,  idiot,   lunatic  or  habitual  diwikard. 

8864.  Appearance. 

8860.  Anawer;  what  to  contain. 

8866.  Verlflcation  of  petition  or  anawer. 

8867.  Trial  Of  iaauea. 

8868.  Certain  provisions  applicable. 

8868.  Judgment;   costs  when  to   defendant;   commissioner*. 

8870.  Datles  and  powers  of  commissioners. 

8871.  Conflrmatlon  or  setting  aside  report;  deposit  wben  pajnoot. 

8872.  Offer  to  purchase;  coats;  additional  allowance. 

8378.  Judgment,    bow   enforced;   dellTcry  possession   of   promlMt;    WfMa 

writ  of  assistance  to  lasoe. 
8874.  Abandonment  and  disoontlnuaDee  of  proceeding. 
8876.  Appeal  from  final  orders;  stay. 

8876.  Appeal  from  judgment  by  plaintiff. 

8877.  Wben  general  term  may  direct  a  new  appraisal. 

8878.  Oonflicting  claimants. 

8379.  Party  in  possession  may  stay  on  giving  secnrlty, 
8880.  Temporary  possession  pending  proceedings. 

8381.  Notice  of  pendency  of  action  to  be  filed. 
8882.  Power  of  court  to  make  necessary  orders. 
8388.  Repealing  clause;  limiUtions. 
8884.  When  act  takes  effect. 

i  8867.  Title. 

This  title  shall  be  known  as  the  condemnation  law. 

i  88S8.    [Am'd,   1806.]    Deflnltlona. 

The  term  **  person/'  when  used  herein,  includes  a  natural  per- 
son and  also  a  corporation,  joint-stock  association,  the  state  and 
a  political  division  thereof,  and  any  commission,  board,  board  of 
managers  or  trustees  in  charge  or  having  control  of  any  of  the 
charitable  or  other  institutions  of  the  state;  the  term  '*  real  prop- 
erty," any  right,  interest  or  easement  therein  or  appurtenances 
thereto;  and  the  term  "owner,"  all  persons  having  any  estate, 
interest,  or  easement  in  the  property  to  be  taken,  or  any  lien, 
charge,  or  incumbrance  thereon.  The  person  instituting  the  pro- 
ceedings shall  be  termed  the  plaintiff:  and  the  person  against 
whom  the  proceeding  is  brought,  the  defendant. 

L.  1806.  cb.  689.    In  effect  May  12.  1806. 

I  8S5*.  Proeeedlnvs  to  be  taken  mm  prescribed  In  tbts 
title. 

WheseTer  any  person  is  authorized  to  acquire  title  to  real  prop- 
erlTf  tor  a  public  use  by  condemnation,  the  proceeding  for  that 
poriiose  shall  be  taken  In  the  manner  prescribed  in  this  title. 
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I  3SB0,  Petitton)  what  to  contain. 

The  procoedinjr  almU  be  instituted  by  tbe  presentation  of  a  pe- 
tition hs  the  plaintiff  to  tbe  supreme  court,  tii^tiiig  forth  the 
following  facts: 

X,  {Am^fi,  iKoa,]  Hi&  name,  plflct^  Of  residence,  and  tbe  bnai- 
nesB  ill  wbicb  engaged;  if  a  eorporation  or  jotDt-stoek  neflociatinn, 
whothor  foreign  ur  domestie,  its  principal  place  of  biiHineHS  within 
the  stiUc,  tbe  names  and  places  of  residence  of  its  principal 
(jffict^rs,  atjd  of  its  directors.  Iruati^ea  or  board  cif  iiianajiet-s,  as 
the  case  may  be,  and  the  object  or  puriiose  of  itB  ineorjjo ration 
or  association;  if  a  political  division  of  the  stale,  thi^  names  and 
[daces  of  r  ridence  of  its  ]>rindpal  offieera;  and  if  the  state,  or 
any  comtniisision  or  t»oard  of  managers  or  trustees  in  cbarge  or 
having  control  of  any  of  the  charitable  or  other  institutions  of 
the  statCj  the  name,  plnce  of  residence  of  tbe  ofticer  acting  in  its 
or  their  behalf  in  the  procee<lings, 

2,  A  gpc^cific  description  of  the  property  to  be  condemned,  and 
Ita  location,  by  mett^  and  bounds,  with  reasonable  certainty. 

S.  The  public  use  for  wbiHi  tbe  propt-rty  is  re^iuired  and  a  con* 
cise  statement  of  the  facts  showing  thf  nece«sity  of  iis  acquiaition 
for  such  nse, 

4.  The  names  and  plat-t^s  of  residence  ef  the  owners  of  the  prop- 
erty; it  an  infant,  the  name  and  place  of  ri'sidenee  of  his  genera) 
^ardian,  if  he  has  one:  if  noi,  the  name  and  pbiec  of  residence 
of  the  person  with  whom  he  resides;  if  a  lunatic,  idiot,  or  habitual 
drunkard,  the  name  and  place  of  residence  of  h!s  committee  or 
trtistee,  if  he  has  one;  if  not^  tbe  name  and  place  of  residence  of 
tbe  person  with  whom  he  resides.  If  a  non-re«idcnt,  having  an 
aj^ent  or  attorney  residing  in  Ibc  state  authorized  to  contract  for 
the  sale  of  tbe  properly,  the  name  and  place  of  residt-nce  of  such 
agent  or  attorney;  if  the  name  or  place  of  refiidence  of  any  owner 
cannot  after  diligent  inqnlry  be  ascertained,  it  may  be  so  stated 
with  a  specific  statement  of  the  extent  of  tQe  inquiry  which  haa 
beeu  made. 

5.  That  the  plaintiff  has  been  unable  to  agree  with  the  owner 
of  the  property  for  its  purchase,  and  the  reason  of  such  inability. 

6.  The  value  of  the  proi>erty  to  be  condemned* 

7.  A  statement  that  it  is  the  intention  of  the  plaintiff,  In  good 
faith p  to  complete  the  work  or  improvement,  fnr  which  the  prop- 
erty is  to  be  condemne<];  and  that  all  tbe  preliminary  steps  re- 
quired by  law  have  been  taken  to  entitle  him  to  institute  the 
proceeding* 

8*  A  demand  for  relief,  that  it  may  be  adjudged  that  the  public 
use  requires  the  condemnation  of  the  real  property  dcscrit>ed»  and 
that  the  plaintiff  Is  entitb'd  to  take  and  hold  such  property  for 
the  public  use  specified,  upon  making  compensation  tiierefor,  and 
that  commissioners  of  apprnisal  be  appointed  to  ascertain  the  com- 
pensation to  be  made  to  the  owner  a  fot  the  property  so  taken» 

U  1806,  ch.  680.     lo  effect  Mar  12,  IBW. 

I  3361*  Notice  to  he  annexed  to  petttlonf  aerTlce  of* 

There  must  be  anneied  to  the  petition  a  notice  of  the  time  and 
place  at  which  it  will  be  presented  to  a  Bpecial  term  of  the  ■xi- 
preme  court,  held  in  tbe  judicial  district  where  the  property  or 
|Eome  portion  of  it  is  situated,  and  a  copy  of  tbe  petition  and  notice 
must  be  served  upon  all  tbe  owners  of  the  pcoperty  at  lenKt  eight 
dayi  prior  to  IXa  presentation. 
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I  88^2.  Service  off  petitloH  aHd  notice. 

Service  of  the  petition  and  notice  must  be  made  in  the  same  nuui- 
ner  as  the  service  of  a  summons  in  an  action  in  the  supreme  court 
is  required  to  be  made,  and  all  the  provisions  of  articles  one  and 
two  of  title  one  of  chapter  five  of  this  act,  which  relate  to  the 
service  of  a  summons,  either  personally  or  in  any  other  way,  and 
the  mode  of  proving  service,  shall  apply  to  the  service  of  the  peti- 
tion and  notice.  If  the  defendant  has  an  agent  or  attorney  re- 
siding in  this  state,  authorized  to  contract  for  the  sale  of  the  real 
property  described  in  the  petition,  service  upon  such  agent  or  at- 
torney will  be  sufficient  service  upon  such  defendant.  In  case  tbe 
defendant  is  an  infant  of  the  age  of  fourteen  years  or  upwards,  a 
copy  of  the  petition  and  notice  shall  also  be  served  upon  his 
general  guardian,  if  he  has  one;  if  not,  upon  the  person  witb 
whom  he  resides. 

I  8868.  Appearance  of  Infant,  idiot,  Innatlc  or  ]aal»it«Al 
dmnkard. 

If  a  defendant  is  an  infant,  idiot,  lunatic  or  habitual  drunkard, 
it  shall  be  the  duty  of  his  general  guardian,  committee  or  trnstoo, 
if  he  has  one,  to  appear  for  him  upon  the  presentation  of  the 
petition  and  attend  to  his  interests,  and  in  case  he  has  none,  or 
in  case  his  general  guardian,  committee  or  trustee  fails  to  appear 
for  him,  the  court  shall,  upon  the  presentation  of  the  petition  auil 
notice,  with  proof  of  service,  witliout  further  notice,  appoint  a 
guardian  ad  litem  for  such  defendant,  whose  duty  it  shall  be  to 
appear  for  him  and  attend  to  his  interests  in  the  proceeding,  and, 
if  deemed  necessary  to  protect  his  rights,  the  court  may  require 
a  general  guardian,  committee  or  trustee,  or  a  guardian  ad  litem 
to  give  security  in  such  sum  and  with  such  sureties  as  the  court 
may  approve.  If  a  service  other  than  personal  has  been  made 
uiwn  any  defendant,  and  he' does  not  appear  upon  the  presentation 
of  the  petition,  the  court  shall  appoint  some  competent  attorney 
lo  appear  for  liim  and  attend  to  his  interests  in  the  proceeding. 

I  3394.  Appearance. 

The  provisions  of  law  and  of  the  rules  and  practice  of  the  court, 
relating  to  the  appearance  of  parties  in  person  or  by  attorney  in 
actions  in  the  supreme  court,  shull  apply  to  the  proceeding  from 
and  after  the  service  of  the  petition,  and  all  subsequent  orders, 
notices  and  papers  may  be  served  upon  the  attorney  aroearing  and 
urK)n  a  gua^^dian  ad  litem  in  the  same  manner  and  with  the  same 
effect  as  tlie  service  of  papers  in  an  action  in  the  supreme  court 
may  be  made. 

{8366.  Answer;  vrhat  to  contain* 

Upon  presentation  of  the  petition  and  notice  with  proof  of  ser- 
vice thereof,  an  owner  of  the  property  may  appear  and  inter- 
pose an  answer,  which  must  contain  a  general  or  specific  denial 
of  each  material  allegation  of  the  petition  controverted  by  him, 
or  of  any  knowledge  or  information  thereof  sufficient  to  form  a 
belief,  or  a  statement  of  new  matter  constituting  a  defence  to 
the  proceeding. 

§3366.  VerlllGatlon  of  petition  or  answer. 

A  petition  or  answer  must  be  verified,  and  the  provisions  of 
this  act  relating  to  the  form  and  contents  of  the  verification  of 
pleadings  in  courts  of  record,  and  the  persons  by  whom  it  may 
be  made,  shall  apply  to  the  verification. 
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13867.  TrUl  Of  U«iie«. 

The  court  shall  try  any  isgne  rais^  by  the  petition  and  i 
at  snch  time  and  place  as  it  may  direct,  or  it  may  order  th 
to  be  referred  to  a  referee  to  hear  and  determine,  and  npo 
trial  the  coart  or  referee  shall  file  a  decision  in  writing,  or 
the  same  to  the  attorney  for  the  preyailing  party,  within 
days  after  the  final  submission  of  the  proofs  and  allegatj 
the  parties,  and  the  proyisions  of  this  act  relating  to  th< 
and  contents  of  decisions  upon  the  trial  of  issues  of  fact 
court  or  a  referee,  and  to  making  and  filing  exceptions  t 
and  the  making  and  settlement  of  a  case  for  the  review  \ 
upon  appeal,  and  to  the  proceedings  which  may  be  had  I 
such  decision  is  not  filed  or  deliyered  within  the  time  her 
quired,  and  to  the  powers  of  the  court  and  referee  upoi 
mal,  shall  be  applicable  to  a  trial  and  decision  under  the 

18868.  Certain  pvoTtslons  applicable. 

The  proyisions  of  title  one  of  chapter  eight  of  this  ad 
also  apply  to  proceedings  had  under  this  title. 

18868.  [Am'd,  189S.]  Jadsmentf  costs  wben  to  dc 
mnt|  eommlssloners* 

Judgment  shall  be  entered  pursuant  to  the  direction  < 
court  or  referee  in  the  decision  filed.  If  in  f ayor  of  the  defe 
the  petition  shall  be  dismissed,  with  costs  to  be  taxed  by  the 
at  the  same  rates  as  are  allowed,  of  course,  to  a  defendar 
railing  in  an  action  in  the  supreme  court,  including  the  alloii 
tor  proceedizigs  before  and  after  notice  of  trial.  If  the  dedf 
in  f ayor  of  the  plaintifT,  or  if  no  answer  has  been  interpose 
It  appears  from  the  petition  that  he  is  entitled  to  the  reli« 
manded.  Judgment  snail  be  entered,  adjudging  that  the 
demnation  of  the  real  property  described  is  necessary  f< 
public  use,  and  that  the  plaintiff  is  entitled  to  take  and  ho 
property  for  the  public  use  specified,  upon  making  <;pmpen 
therefor,  and  the  court  shall  thereupon  appoint  three  dii 
«Bted  and  competent  freeholders,  residents  of  the  Judlcis 
trict  embracing  the  county  where  the  real  property  or  som< 
of  it  is  situated,  or  of  some  county  adjoining  such  Judicii 
trict,  commissioners  to  ascertain  the  compensation  to  be 
to  the  owners  for  the  property  to  be  taken  for  the  publ 
■pedfied.  and  fix  the  time  and  place  for  the  first  meeting  < 
commissioners.  Proyided,  howeyer,  that  In  any  such  proct 
Instituted  within  the  first  or  second  Judicial  district,  such 
missioners  shall  be  residents  of  the  county  where  the  real 
erty,  or  some  part  of  it,  is  situated,  or  of  some  adjoining  o 
If  a  trial  has  been  had,  at  least  eight  days'  notice  of  su( 
pointment  must  be  giyen  to  all  the  defendants  who  haye  app 
llie  parties  may  waiye,  in  writing,  the  proyisions  of  this  s 
as  to  the  residence  of  the  commissioners,  and  in  that  cas< 
may  be  residents  of  any  county  In  the  State.  Where  own 
separate  properties  are  Joined  in  the  same  proceeding,  or 
rate  properties  of  the  same  owner  are  to  be  condemned, 
than  one  set  of  commissioners  may  be  appointed. 

Ii.  1886,  tih.  SaO. 
'  I  8876.  [AmM,    188H.]    Datles    an«    powers    of    ooi 
•loners. 

The  comnrissioners  shall  take  and  subscribe  the  constlti 
oath  of  office.  Any  of  them  may  issue  subpoenas  and  adm 
oaths  to  witnesses;  a  majority  of  them  may  adjourn  the  p^ 
bt^re  then,  ftom  time  to  time  in  their  disccetlon.    Wli< 
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they  meet,  except  by  appointment  of  the  court  or  pursnant  to 
adjournment,  they  shall  cause  at  least  eight  days*  notice  of  sucfa 
meeting  to  be  giYen  to  the  defendants  who  have  appeared,  or  their 
agents  or  attorneys.  They  shall  view  the  premises  described  in 
the  petition,  and  hear  the  proof  and  allegations  of  the  parties,  and 
reduce  the  testimony  taken  by  them,  if  any,  to  writin|:.  and  after 
the  testimony  in  each  case  is  closed,  they,  or  a  majority  of  them^ 
all  being  present,  shall,  without  unnecessary  delay  ascertain  and 
determine  the  compensation  which  ought  justly  to  be  made  by 
the  plaintiff  to  the  owners  of  the  property  appraised  by  them; 
and,  in  fixing  the  amount  of  such  compensation,  they  shall  not 
make  any  allowance  or  deduction  on  account  of  any  real  or  suik 
posed  benefits  which  the  owners  may  derive  from  the  public  use 
for  which  the  property  is  to  be  taken,  or  the  construction  of  any 
proposed  improvement  connected  with  such  public  use.  But  in 
case  the  plaintiff  is  a  railroad  corporation  and  such  real  propeMy 
shall  belong  to  any  other  railroad  corporation,  the  commissioners 
on  fixing  the  amount  of  such  compensation,  shall  fix  the  same  at 
its  fair  value  for  railroad  purposes.  They  shall  make  a  report 
of  their  proceedings  to  the  supreme  court  with  the  minutes  of  the 
testimony  taken  by  them,  if  any;  and  they  shall  each  be  entitled  to 
six  dollars  for  services  for  every  day  they  are  actually  engaged 
In  the  performance  of  their  duties,  and  their  necessary  expenses, 
to  be  paid  by  the  plaintiff;  provided,  that  in  proceedings  within 
the  counties  of  New  York  aud  Kings  such  commissioners  shall 
be  entitled  to  such  additional  compensation  not  exceeding  twenty- 
five  dollars  for  every  such  day,  as  may  be  awarded  by  tiie  court. 
L.  1896.  ch.  864.    In  effect  Sept.  1, 180B. 

I  S871.  ConflriBatlon  or  settinv  aside  report;  do»o«lt 
^rheH  payable. 

Upon  filing  the  report  of  the  commissioners,  any  party  may 
move  for  it»  confirmation  at  a  special  term,  held  in  tne  district 
where  the  property  or  some  part  of  it  is  situated,  upon  notice 
to  the  other  parties  who  have  appeared,  and  upon  such  motion, 
the  court  may  confirm  the  report,  or  may  set  it  aside  for  irregu- 
larity, or  for  error  of  law  in  the  proceedings  before  the  commia- 
sioners,  or  upon  the  ground  that  the  award  is  excessive  or  in- 
sufficient. If  the  report  is  set  aside,  the  court  may  direct  a  re- 
hearing before  the  same  commissioners,  or  may  appoint  new 
commissioners  for  that  purpose,  and  the  proceedings  upon  such 
rehearing  shall  be  conducted  in  the  manner  prescribed  for  the 
original  hearing,  and  the  same  proceedings  shall  be  had  for  the 
confirmation  of  the  second  report,  as  are  herein  prescribed  for  the 
confirmation  of  the  first  report.  If  the  report  is  confirmed,  the 
court  shall  enter  a  final  order  in  the  proceeding,  directing  that 
compensation  shall  be  made  to  the  owners  of  the  property,  pur- 
suant to  the  determination  of  the  commissioners,  and  that  upon 
payment  of  such  compensation,  the  plaintifif  shall  be  entitled  to 
enter  into  the  possession  of  tne  property  condemned,  and  take 
and  hold  it  for  the  public  use  specified  in  the  judgment.  D^[)08it 
of  the  money  to  the  credit  of,  or  payable  to  the  order  of  the 
owner,  pursuant  to  the  direction  of  the  court,  shall  be  deemed 
a  payment  within  the  provisions  of  this  title. 

f  3872.  Offer  to  parchasei  costs  |  additional  allo^vaaee. 

In  all  cases  where  the  owner  is  a  resident  and  not  under  legal 
disability  to  convey  title  to  real  property  the  plaintiff,  before 
service  of  his  petition  and  not'oo,  may  make  a  written  offer  to 
purchase  the  property  at  a  speci^'t  d  price,  which  ma«t  witUn  tea 

»1Q 


c.  29, 1. 1  CX)NDEMNATION  LAW.  §  3373 

days  thereafter  be  filed  in  the  office  of  the  clerk  of  the  county 
where  the  property  is  situated;  and  which  cannot  be  given  in 
evidence  before  the  commissioners,  or  considered  by  them.  The 
owner  may  at  the  time  of  the  presentation  of  the  petition,  or  at 
any  time  previously,  serve  notice  in  writing  of  the  acceptance  of 
plaintiff's  offer,  and  thereupon  the  plaintiff  may,  upon  filing  the 
petition,  with  proof  of  the  making  of  the  offer  and  its  acceptance, 
enter  an  order  that  upon  payment  of  the  compensation  agreed 
upon,  he  may  enter  into  possession  of  the  real  property  described  in 
the  petition,  and  take  and  hold  it  for  the  public  use  therein  speci- 
fied. If  the  offer  is  not  accepted,  and  the  compensation  awarded 
by  the  commissioners  does  not  exceed  the  amount  of  the  offer  with 
interest  from  the  time  it  was  made,  no  costs  shall  be  allowed  to 
either  party.  If  the  compensation  awarded  shall  exceed  the 
amount  of  the  offer  with  interest  flrom  the  time  it  was  made,  or  if 
no  offer  was  made,  the  court  shall,  in  the  final  order,  direct  that 
the  defendant  2'ecover  of  the  plaintiff  the  costs  of  the  proceeding, 
to  be  taxed  by  the  clerk  at  the  same  rate  as  is  allowed,  of  course, 
to  the  defendant  when  he  is  the  prevailing  party  in  an  action  in 
the  supreme  court,  including  the  allowances  for  proceedings,  be- 
fore and  after  notice  of  trial,  and  the  court  may  also  grant  an 
additional  allowance  of  costs,  not  exceeding  five  per  centum  upon 
the  amount  awarded.  The  court  shall  also  direct  in  the  nnal 
order  what  sum  shall  be  paid  to  the  general  or  special  guardian, 
or  committee  or  trustee  of  an  infant,  idiot,  lunatic  or  habitual 
drunkard,  or  to  an  attorney  appointed  by  the  court  to  attend  to 
the  interests  of  any  defendant  upon  whom  other  than  personal 
service  of  the  petition  and  notice  may  have  been  made,  and  who 
has  not  appeared,  for  costs,  expenses  and  counsel  fees,  and  by 
whom  or  out  of  what  fund  the  same  shall  be  paid.  If  a  trial 
has  been  had,  and  all  the  issues  determined  in  favor  of  the 
plaintiff,  costs  of  the  trial  shall  not  be  allowed  to  the  defendant, 
but  the  plaintiff  shall  recover  of  any  defendant  answering  the 
costs  of  such  trial  caused  by  the  interposition  of  the  unsuccessful 
defence,  to  be  taxed  by  the  clerk  at  the  same  rate  as  is  allowed 
to  the  prevailing  party  for  the  trial  of  an  action  in  the  supreme 
court. 

I  8878.  Jvdvinent,  liovr  enforced  |  delivery  possession  of 
premises}  when  writ  of  assistance  to  Issne. 

Upon  the  entry  of  the  final  order,  the  same  shall  be  attached 
to  the  judgmeut-roll  in  the  proceeding,  and  the  amount  directed 
to  be  paid,  either  as  compensation  to  the  owners,  or  for  the  costs 
or  expenses  of  the  proceeding,  shall  be  docketed  as  a  judgment 
against  the  person  who  is  directed  to  pay  the  same,  and  it  shall 
have  all  the  force  and  effect  of  a  money  judgment  in  an  action 
in  the  supreme  court,  and  collection  thereof  may  be  enforced  by 
execution  and  by  the  same  proceedings  as  judgments  for  the 
recovery  of  money  in  the  supreme  court  may  be  enforced  under 
the  provisions  of  this  act.  When  payment  of  the  compensation 
awarded,  and  costs  of  the  proceeding,  if  any,  has  been  made,  as 
directed  in  the  final  order,  and  a  certified  copy  of  such  order  has 
been  served  upon  the  owner,  ne  shall,  upon  demand  of  the  plain- 
tiff, deliver  possession  thereof  to  him.  and  in  case  possession 
is  not  delivered  when  demanded,  the  plaintiff  may  apply  to 
the  court  without  notice,  unless  the  court  shall  require  noticei 
to  be  given,  upon  proof  of  such  payment  and  of  service  of  the 
copy  order,  and  of  the  demand  and  non-compliance  therewitli,  for 
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a  writ  of  assistance,  and  the  court  shall  thereupon  cause  such 
writ  to  be  issued,  which  shall  be  executed  in  the  same  manner 
as  when  issued  in  other  cases  for  the  delivery  of  possession  of 
real  property. 

I  8374.   [An&'d,   18d4.]     Abandonment  and    dlscontlnnnnee 
of  proceeding. 

Upon  the  application  of  the  plaintiff  to  be  made  at  any  time 
after  the  presentation  of  the  petition  and  before  the  expiration 
of  thirty  days  after  the  entry  of  the  final  order,  upon  eight  days* 
notice  of  motion  to  all  other  parties  to  the  proceeding  who  have 
appeared  therein  or  upon  an  order  to  show  cause,  the  c-urt  may, 
in  its  discretion,  and  for  good  cause  shown,  authorize  and  direct 
the  abandonment  and  dis^contiuuance  of  the  proceeding,  upon 
payment  of  the  fees  and  expenses,  if  any,  of  the  commissioners, 
and  the  costs  and  expenses  directed  to  be  paid  in  such  final  order, 
if  such  final  order  shall  have  been  entered,  and  upon  such  other 
terms  and  conditions  as  the  court  may  prescribe;  and  upon  the 
entry  of  the  order  granting  such  application  and  upon  compliance 
with  the  terms  and  conditions  therein  prescribed,  payment  of  the 
amount  awarded  for  compensation,  if  such  compensation  shall 
have  been  theretofore  awarded,  shall  not  be  enforced,  but  in 
such  case,  if  such  abandonment  and  discontinuance  of  the  pro- 
ceeding be  directed  upon  the  application  of  the  plaintiff,  the  order 
granting  such  application,  if  permitting  a  renewal  of  such  pro~ 
ceedings,  shall  provide  that  proceedings  to  acquire  title  to  such 
lands  or  any  part  thereof  shall  not  be  renewed  by  the  plaintiff 
without  a  tender  or  deposit  in  court  of  the  amount  of  the  award 
and  interest  thereon. 

L.   1894.  ch.  476. 

I  8875.  [Ani'd,  189«?.]    Appeal  from  final  orders)  stay. 

Appeal  may  be  taken  to  the  appellate  division  of  the  supreme 
court  from  the  final  order,  within  the  time  provided  for  apoeals 
from  orders  by  title  four  of  chapter  twelve  of  this  act;  and  all 
the  provisions  of  such  chapter  relating  to  appeals  to  the  appellate 
division  of  the  supreme  court  from  orders  of  the  special  term 
shall  apply  to  such  appeals.  Such  appeal  will  bring  up  for  review 
all  the  proceedings  subsequent  to  the  judgment,  but  the  judgment 
and  proceedings  antecedent  thereto  may  be  reviewed  on  such 
appeal,  if  the  appellant  states  in  his  notice  that  the  same  will  be 
brought  up  for  review,  and  exceptions  shall  have  been  filed  to 
the  decision  of  the  court  or  the  referee,  and  a  case  or  a  case 
and  excentions  shall  have  been  made,  settled  and  allowed,  as 
required  by  the  provisions  of  this  act,  for  the  review  of  the  trial 
of  actions  in  the  supreme  court  without  a  jury.  The  proceed- 
ings of  the  plaintiff  shall  not  be  stayed  upon  such  an  appeal, 
except  by  order  of  the  court,  upon  notice  to  him,  and  the  appeal 
shall  not  affect  his  poBsossion  of  the  property  taken,  and  the  ap- 
peal of  a  defendant  shnll  not  be  heard  except  on  his  stipulation 
not  to  disturb  such  possession. 

L.  1S95.  cb.  046. 

I  3376.  [Am'd,  180B.]    Appeal  front  Jndfrment  by  plaintiff. 

If  a  trial  has  been  had  and  jndfrment  entered  in  favor  of  the 
defendant,  the  plaintiff  may  appeal  therefrom  to  the  appellate 
division  of  the  supreme  court  within  the  time  provided  for  ap- 
peals from  judgments  by  title  four  of  chapter  twelve  of  this  aci, 
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and  all  the  provisioBs  of  said  chapter  relating  to  appeals  from 
judgments  shall  apply  to  such  appeals;  and  on  the  hearing  of  the 
appeal  the  appellate  division  may  affirm,  reverse  or  modify  t&e 
judgment,  and  in  case  of  reversal  may  grant  a  new  trial,  or 
direct  that  judgment  be  entered  in  favor  of  the  plaintiff.  If  the 
judgment  is  affirmed,  costs  shall  be  allowed  to  the  respondent,  bat 
if  reversed  or  modified,  no  costs  of  the  appeal  shall  be  allowed 
to  either  party. 

L.  l^ms.  cb.  946. 

I  8877.  'Wben  veneral  term  atay  dlreet  a  new  appraisal. 

On  the  hearing  of  the  appeal  from  the  final  order  the  court  may 
direct  a  new  appraisal  before  the  same  or  new  commissioners, 
in  its*  discretion,  and  the  report  of  such  commissioners  shall  be 
final  and  conclusive  upon  all  parties  interested.  If  the  amount 
of  the  compensation  to  be  paid  is  increa8ed  by  the  last  report, 
the  difference  shall  be  a  lien  upon  the  land  appraised,  and  shall 
be  paid  to  the  parties  entitled  to  the  same,  or  shall  be  deposited 
as  the  court  shall  direct;  and  if  the  amount  is  diminished,  the 
difference  shall  be  refunded  to  the  plaintiff  by  the  party  to  whom 
the  same  may  have  been  paid,  and  judgment  therefor  may  be 
rendered  by  the  court,  on  the  filing  of  the  last  report,  against  the 
parties  liable  to  pay  the  same. 

I  8878.  Confltctlnv  clnimants. 

If  there  are  adverse  and  conflicting  claimants  to  the  money, 
or  any  part  of  it,  to  be  paid  as  compensation  for  the  property 
taken,  the  court  may  direct  the  money  to  be  paid  into  the  court 
by  the  plaintiff,  and  may  determine  who  is  entitled  to  the  same, 
and  direct  to  whom  the  same  shall  be  paid,  and  may,  in  its  dis- 
cretion, order  a  reference  to  ascertain  the  facts  on  which  such 
determination  and  direction  are  to  be  made. 

I  8879.  [Am'd,  1900.J  Party  la  pomaaslon  may  stay  on 
0iTlnflr    security. 

At  any  stage  of  the  proceeding  the  court  may  authorize  the 
plaintiff,  if  in  possession  of  the  property  sought  to  be  condemned, 
to  continue  in  possession,  and  may  stay  all  actions  or  proceed- 
ings against  him  on  account  thereof,  upon  giving  security,  or 
depositing  such  sum  of  money  as  the  court  may  direct  to  l)e 
held  as  security  for  the  payment  of  the  compensation  which 
may  be  finally  awarded  to  the  owner  therefor  and  the  costs  of 
the  proceedings,  and  in  every  such  case  the  owner  may  con- 
duct the  proceeding  to  a  conclusion.  If  the  plaintiff  delays  or 
neglects  to  prosecute  the  same.  When  the  final  award  to  any 
owner  is  less  than  fifty  dollars,  In  proceedings  to  condemn  a  right 
of  way,  for  telephone  or  telegraph  poles  and  wires,  the  allow- 
ance of  costs,  if  any,  and  the  amount  thereof  not  exceeding 
that  prescribed  by  statute,  shall  be  in  the  discretion  of  the 
court  in  any  action  or  proceeding  that  may  have  been  or  may 
hereafter  be  stayed,  if  the  telephone  or  telegraph  poles  and 
wires*  in  such  action  or  proceeding  so  stayed,  shall  have  been 
erected  for  more  than  three  years  prior  to  ths  commencement 
theresf. 
Umtkti^in,  In sff«0t Sept.  1,19001 
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ltS80.  Temporary  possession  pending  proceedlnors. 

hen  an  answer  to  the  petition  has  been  interposed,  and  it 
;ar8  to  the  satisfaction  of  the  court  that  the  public  interests 
be  prejudiced  by  delay,  it  may  direct  that  the  plaintiff  be 
Qitted  to  enter  immediately  upon  the  real  property  to  be 
^n,  and  devote  it  temporarily  to  the  public  use  specified  in 
petition,  upon  depositing  with  the  court  the  sum  stated  in  the 
yer  as  the  value  of  the  property,  and  which  sum  shall  be 
lied,  so  far  as  it  may  be  necessary  for  that  purpose,  to  the 
tnent  of  the  award  that  may  be  made,  and  the  costs  an<l 
mses  of  the  proceeding,  and  the  residue,  if  any,  returned  to 
plaintitf.  and,  in  case  the  petition  should  be  dismissed,  or  n^ 
rd  should  be  made,  or  the  proceedings  should  be  aba^donetk 
he  plaintiff,  the  court  shall  direct  that  the  money  so  deposited, 
'ar  as  it  may  be  necessary,  shall  be  applied  to  the  payment 
ny  damages  which  the  defendant  may  have  sustained  by  such 
'  upon  and  use  of  his  property,  and  his  costs  and  expenses 
e  proceeding,  such  damages  to  be  ascertained  by  the  court, 
referee  to  be  appointed  for  that  purpose,  and  if  the  sum  so 
mited  shall  be  insufficient  to  pay  such  damages,  and  all  costss 
expenses  awarded  to  the  defendant,  judgment  shall  be  enteret\ 
nst  the  plaintiff  for  the  deficiency,  to  be  enforced  and  ool- 
h1  in  the  same  manner  as  a  judgment  in  the  supreme  court; 
the  possession  of  the  property  shall  be  restored  to  the  de- 
lant. 

1381.  Notice  of  pendency  of  action  to  be  filed. 

E)on  service  of  the  petition,  or  at  any  time  afterwards  before 
entry  of  the  final  order,  the  plaintiff  may  tile  in  the  clerk's 
e  of  •ach  county  where  any  part  of  the  property  is  situated, 
3tice  of  the  pendency  of  the  proceeding,  stating  the  names 
he  parties  and  the  object  of  tne  proceeding,  and  containinji: 
rief  description  of  the  property  affected  thereby,  and  fron» 
time  of  filing,  such  notice  shall  be  constructive  notice  to  a 
baser,  or  incumbrancer  of  the  property  affected  thereby,  from 
igainst  a  defendant  with  respect  to  whom  the  notice  ic 
cted  to  be  indexed,  as  herein  prescribed,  and  a  person  whose 
'eyance  or  incumbrance  is  subsequently  executed  or  subse- 
itly  recorded,  is  bound  ))y  all  proceedings  taken  in  the  pro- 
ing  after  the  filing  of  the  notice,  to  the  same  extent  as  if 
was  a  party  thereto.  The  county  clerk  must  immediately 
rd  such  notice  when  filed  in  the  book  in  his  office  kept  for 
purpose  of  recording  notices  of  pendency  of  actions,  and 
X  it  to  the  name  of  each  defendant  specified  in  the  direction 
mded  at  the  foot  of  the  notice,  and  subscribed  by  the  plaintiff 
is  attorney. 

(882.  Power  of  conrt  to  make  necessary  orders. 

proceedings  under  this  title,  where  the  mode  or  manner  of 
lucting  all  or  any  of  the  proceedings  therein  is  not  expressly 
ided  for  by   law,  the  court  before  whom  such  proceedings 

be  pending,  shall  have  the  power  to  make  all  necessary 
rs  and  give  necessary  directions  to  carry  into  effect  the 
ct  and  intent  of  this  title,  and  of  the  several  acts  conferring 
lority  to  condemn  lands  for  public  use,  and  the  practice  in 
1  cases  shall  conform,  as  near  as  may  be,  to  the  ordinary 
tice  in  such  court« 
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%  3883.  RepeallnflT  clause  i  limitations. 

So  much  of  all  acts  and  parts  of  acts  as  prescribe  a  method 
of  procedure  in  proceedings  for  the  condemnation  of  real  property 
for  a  public  um.'  us  repealed,  except  such  acts  ana  parts  of  acts 
as  prescribe  a  method  of  procedure  for  the  condemnation  of  real 
property  for  public  use  as  a  highway,  or  as  a  street,  avenue,  or 
public  pliue  in  an  incorporated  city  or  village,  or  as  may  pre- 
Bcribe  methods  of  procedure  for  such  condemnation  for  any 
public  use  for,  by,  on  behalf,  on  the  part,  or  in  the  name  of  the 
corporation  of  the  city  of  New-York,  known  as  the  mayor, 
aldermen,  and  commonalty  of  the  city  of  New- York,  or  by 
whatever  name  known,  or  by  or  on  the  application  of  any  board, 
department,  commissioners  or  other  officers  acting  for  or  on 
behalf  or  in  the  name  of  each  corporation  or  city,  or  where  tbe 
title  to  the  real  property  so  to  be  acquired  Vk-sts  in  such  corpora- 
tion or  in  such  city;  and  all  proceedings  for  the  condemuntioii 
of  real  property  embraced  within  the  exceptions  ennm<  rated  in 
this  section  are  exempted  from  the  operation  of  this  title. 

Jj.  1800,  ch.  247. 

13384.  Hi'hen  act  takes  effect. 

This  title  shall  take  effect  on  the  first  day  of  May,  one  thou 
sand  eight  hundred  and  ninety,  and  shall  not  a£Fect  any  proceed 
ing  previously  commenced. 
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TITLE  H. 
Proceedings  for  the  sale  of  corporate  real  property. 

Sec.  3390.  Proceedings  by  corporations^  etc..  to  be  parsuant  to  the  prorlsIonB 
of  this  title. 
.3391.  Petition  and  contents. 

3392.  Hearing  of  application;  notice;  referee  to  take  proofs. 

3393.  Order;  when  application  for,  may  be  oppoaed. 

8394.  iDBoWent  corporation  or  aimociation;  notice  to  credlton. 

3396.  SerTice  of  notices. 

3396.  Power  of  conrt  to  make  necessarj  orders. 

8397.  When  act  takes  effect. 

H  83l)0-.'»8»7.  r  Repealed  bv  L.  1909,  ch.s.  28  and  34.  Sp€ 
Consolidated  Laws,  tits.  General  Corporation  Law,  §|  70-76, 
330,  Joint  Stock  Association  Law,  §  8.  J 
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TinJB  ZZL 

(Ad4«d  1»7  Jm  1897,  «b.  41».    Is  •IliMt  0«»t.  1»  iMT.] 

CKoR.-Ch.  419  proTldet  that  tbls  and  foUowlng  tttle  ahaU  be  liMertad  In  fl^  M  •< 
tlMoodik  BTidoftly error fioir oh. 38, and tiinr««Mr« Inserted aoo(^ 
aumbera.] 

Prooeeding*  ft>r  the  enforcement  of  mechanics'  liens  on 
real  property.  ^ 

Bee.  ■WL  Pnrpownf  tltlpt  (lpfliiLuu.Li:>. 

331W.  RDfoTLi  TIM nr  ■iramtobiiDie'H  lien  on  real  property. 

S4Hf}.  Eur- rc»Ti]i  [i[  ut  Hlftaumlor  •ontraete  for  a  public  ImproTement. 

»wi.  AcMmii  ill  iiCMurt  of  refoni :  «  on«>lidatlon« 

iinU.  P*rth'B  r. I  av^tiuu  |u  n  c<Mirt  oJ  record. 

B*SJ&    Eq  Li  1 1 1  t.H  o  M  lenora  to  biM  k<  t  f  rmined . 

34lH.  AutLon  lu  ftt^<}Urt  uo.  of  r4.'i:i»rd. 

A416.  W^^D  p*  nnjDal  (wrvieo  cab  a-it  be  nuMle. 

94M.  Prueti«4i  Dsii  dq  r«ttirn  of  eoiuDioni;  Jodgment  bjdetenlta. 

mud.  Appf^i&iH  from JudzmcntA  in  cH^orte  not  of  record. 
^10.  TrjitDMcripu  of  judiftnedt  la  ^  oorta  not  of  record. 
a*U-  t^ont  &Dd  dkbunitfni4^uta. 
MIS.  JuJgiTif  Dt.  in  cuu  of  ffltllurfjii)  eetabUah  lien. 
8411  OfTer  wpaj  iDto  court. 
^1 1,  Prt'f t'ftjiic**  OTPT  pont  rtrt^DrR . 

S4I5.  Jud)?tii«<'Dt  may  dlrfii't  del  Every  of  property  tn  lleu  of  money. 
34ttfk  JoitgtiJtEit  for  dpO^ilfiiiej, 
Mil.  I>liicTiarg«  of  meffbiiuleti*  Ik-n  hj  order  of  court. 

Ut$.  JuOg^meTiu  in  acttoiui  t4j  fqrck^  «e  Uens  on  account  of  public  improTemmti. 
51111.  Judiftiie^iit  Id  aL'tkm  to  foffct^jfle  a  mechanic's  lien  on  property  of  a  mil- 
rvsad  oorporatJoa. 

II  83tt6.»4t9.    [Repealed  by  L.  1909,  ch.  38.    See  Consolidated 
Laws,  tit.  Lieu  Law,  ||  40-61.1 
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II  d4ld^l  LlfiNd  ON  VfiSSfita.  e.  28, 1 4 

TITLE  IV. 
[Added  by  L.  1897»  ch.  419.    In  effect  9ep«.  1»  1887.] 

CNon.— The  dypHcate  I  M19.  and  arrangemMit  of  aMtton  oumben  In  «jll«bai«( 
ttds  titto  are  so  In  the  original.  ] 

Proceedings  to  enforce  liens  on  Tassels. 

Sao.  8419.  Enforcement  of  Uens  on  Tesaela. 
8420.  A-pplicaUoa  lor  warrant. 
8431.  Undertaking  to  aooompanj 


^&  Warrant:  execnttontliMM<c  __ 

8438.  Oraer  to  snow  caiue ;  oontanti ;  service. 

8434.  Notice  of  service  to  be  published  and  served. 

8435.  Proceedings  upon  return  of  order  to  show  caoM. 
84S6.  Order  of  sale. 

8437.  Sale  and  proceeds. 

8438.  Notice  of  Uie  distribution  of  the  proceeds  of  sato. 

8439.  Liens  for  which  no  warrants  are  issued. 
8480.  Ckintested  claims. 

8431.  Trial  of  Issues  and  appeal. 

8483.  Distribution  of  proceeds.  ■ 

8488.  Payment  of  uncontested  claims. ' 

8484.  Distribution  of  surplus. 

8485.  AppUoaUon  for  a  discharge  of  warrant. 

8488.  TTndertaklng  to  accompany  application  for  dlmhaif. 
8487.  Dlsohacge  of  warrant. 

S48B.  Action  on  undertaking. 

8489.  Costs  of  proceedings. 

8440.  Sheriff  must  return  warrant. 

.8A<L  Dlioharge  of  Uen  before  Issue  of  wamnt. 

ii  S410.3441.    [Repealed  by  L.  1900.  ch.  38.    See  Coneolidated 
Laws,  tit.  Lien  Law,  §§  85-107.] 
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SCHEDULE  OF  LAWS  REPEALED. 


SCHEDULE  OF  LAWS  REPEALED 

by 
L.  1909,  ch.  65,  (an  act  to  amend  the  Code  of  Civil  Procedure, 
generally)  together  with  previous  repeals  and  notes  as 
compiled  by  Board  of  Statutory  Consolidation. 


Statutes  Hsrebt  Repeaijsd 

Previous  Repeats 

REVISED  STAT- 

REPEALING 

STAT- 

UTES 

Section 

Section 

UTES 

Pt.|Ch.|Tii.|Art. 

L.  1  Ch.  1 

i 

See 
note 

1       9     12  . .      1-5,  8 

1 

1830 

320 

63 

1-5,  8. . . . 

1880 

245 

1       9     13   . .     All 

AU 

1880 

245 

2       5       11     All 

3 

1845 

153 

• 

8 

1840 

354 

• 

12 

1841 

297 

• 

All 

1877 

417 

AU 

1880 

245 

2       5       1     2     AU 

All 

1880 

245 

2       5       2   . .     All 

23 

1880 
1865 
1880 
1880 

423 
724 
245 
245 

• 

25 

• 

All 

2       6       11     6-20 

6-20 

7 

1830 

320 

14 

• 

7-9.  12. . . 

1837 

460 

71 

2       6       12     23-39 

23-27 

1837 

460 

71 

23-39.... 

1880 

245 

2       6       13     54-68 

54-68 

1880 

245 

56 

1830 

320 

15 

• 

2       6       2..     AU 

1,  2,  6-14. 

17-21. 

23- 

26,  30,  31.  35-59.. 

1880 

245 

2 

1837 

460 

71 

3,  subd.3. 

1830 

320 

17 

« 

3 

1873 
1873 
1867 

79 
657 
782 

* 

7 

« 

27 

30 

1867 
1830 

782 
320 

12 
18-2C 

32,  48,  63. 

)      ♦ 

38,  39. . . . 

1837 

460 

71 

49 

1843 

121 

* 

54 

1830 
1893 
1873 

320 
686 
225 

21 

AU 

2      6      3     1     All 

1 

* 

,9 

1874 

470 

* 

16 

1888 
1880 

302 
245 

• 

17-22.... 

All 

1893 

686 

2      6      3     2     All 

31.  32,  38 
ginning 

;  39  pt 
"but 

be- 
may 
Ice.*^ 

prove  such  not 

to  end 

of  section: 

40-42.. 

1880 

245 

1 

34 

1890 

456 

1 

41 

36 

1859 

261 

2 

• 

46-51 .... 

1900 

554 

1 

AU 

1893 

686 

1 

919 
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SCHEDULE  OF  LAWS  REPEALED. 


Statutes  He&eby  Repealed 


Previous  Repeals 


REVISED  STAT- 
UTES 


Pt.|Ch.|Tit.|Art. 


Section 


Section 


REPEALIN'Q  STAT- 
UTES 


L.   I  Ch.  I     i 


See 


6       3     3     AU. 


1-64,  56.  57, 
59-75 


2  6  5  . .  7-22,  24 

2  6  6  . .      All 

3  1  1  3  All... 
3  1  2  . .      All 


3       13 
3       14 

3       15 


All. 


1-22,  24-28, 
85,  36.  40, 
45 


1.  2,  8-10, 
12,  13,  15- 
26.  32-34 


62 

52-56,  59-74,  80-83. 

58 

66 

72 

75,  subd.  8 

79. 


AU 

1 

1-64.  66.  67.  59-76. 

30 

36 

48,  66 

56. 


7-22,  24. 

45 

74 


AU 

AU 

AU 

1-37.   40-42,   44.  46- 

150 

37. 


37 

54,  65 

91,  94,  siibd.  1.  95. 

123,  124 

128 

AU 

7 

7 

AU 

AU 


1869 

261 

noie 

1      • 

1880 

245 

1 

1849 

160 

1      ♦ 

1850 

272 

1      • 

1878 

30 

1      ♦ 

1845 

236 

1      • 

1867 

782 

11     ♦ 

1893 

686 

1 

1830 

320 

22      ♦ 

1880 

245 

1 

1880 

231 

1       ♦ 

1863 

400 

1       • 

1837 

460 

71,74 

1835 

264 

2 

1880 

245 

1 

1866 

802 

1       * 

1877 

456 

1       • 

1893 

686 

1 

1877 

417 

1 

1880 

245 

1 

1877 

417 

1 

1862 

460 

39 

1863 

392 

2 

1830 

76 

1 

1830 

320 

32-34   • 

1842 

277 

2.3     • 

1839 

74 

1       ♦ 

1880 

245 

1 

1830 

320 

35      • 

1864 

280 

6 

1877 

417 

1  13 

1880 

246 

1 

1-22.  24-27,  45 1877     417     1 

1-22,  24-27.  45 1880     245     1 

28 1886     693     1 


1,  2.  8-10,  12.  13.  15- 

20.  22.  23.  26.  32-34  1877     417     1 
1,  2,  8-10,  12,  13,  15- 

19,  20,  except  part 

fixing  places  where 

courts  of  common 

pleas    and    general 

sessions     shall     be 

held,  22,  23.  26,  32- 

34 1880     246     I 

20.  subd.  2 1840       41'    3 

20,  subd.  5 1838       83 

20,  subd.  10 1830     106     2 

20,  subd.  13 1830         3     6 

20,  subd.  15 1835     119     2 

20,  subd.  30 1833     295     3 

20,  subd.  38 1829       80     2 

20,  subd.  38 1830         6    3 
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SCHEDULE  0¥  LAWS  REPE,4LED. 


Statutes  Hereby  Ref»ai-ed 

pRBVioufl  Repeals 

REVISED  STAT- 
UTES 

SecliQii 

S<2CtlOEl 

REPEALING  RTAT- 
UTEB 

Pt.|Ch.|Tit.!Art. 

— ■ — note 

3       16 
3       2       1 


AJl. 
Alt. 


3       2       3 
3       2       4 


All 

1-22.   25- 
267,    271- 
281 


3  3  1 

3  3  2 

3  4  ... 

3  5  ... 


l-«.  11. 


1-39,  42,  43, 
46,  47,  49- 
53.  62-96. 


AU. 
AU. 


20,  snh\.  40 .  . . .  1S.>2  65  1 

20,  Hubtl.  43 . . ,  .  18:M  2(^%  4 

20,  HUbd.  47.  .  .  ....,  ls,^6  40  1 

21,24,25 ISU6  548  1 

24 ......... 1843  88  4 

l^ 1S67  272  1 

All 1 880  245  1 

L,  lit.  begliititni;  "a-ncl 
in  no  oii\iii\  anil 
no,'*  iQ  end  pf  sec- 
tion  ...    ..  1837  460  71 

6,  subd.  1 1830  320  36 

7,  pt.  requiring  surro- 
gate to  record  ac- 
counts of  adminis- 
trators,     executors 

and  guardians 1837  460  2 

AU 1880  245  1 

All 1880  246  1 

1-22,     25-230,     232- 

267,  271-281 1880  246  1 

2.  3 1840  317  1 

2-4 1848  379  45 

15 1876  277  1 

44 1864  421  1 

47 1845  25  1 

52,  53,  58 1840  317  3 

59-66 1848  379  45 

112 1873  146  1 

118 1838  243  1 

137-139 1831  300  41 

189,  subd.  1 1844  11  1 

222 1842  38  1 

231 1896  548  1 

24.5-248 1877  417  1 

258 1840  347  1 

1-9,  11 1877  417  1 

1-9,  11 1880  245  1 

6 1830  320  38 

11-39,  42,  43,  46.  47. 

49-53,  62-96 1877  417  1 

11-39,  42,  43.  46,  47. 

4^53,  62-96 1880  245  1 

33 1828  20  15153 

Tit.  2,  §§  18-53 1848  379  66 

All 1849  438  73 

AU 1880  245  1 

Tit.  1.  5  12 1847  337  1 

Tit.  1,  I  36 1861  221  1 

Tit.  1,  §  :J7 1878  292  1 

Tit.  2,  I  1 1848  50  1 

Tit.  2,  I  2,  subd.  1...  1848  50  2 

Tit.  2.  I  3 1864  219  1 

Tit.  2,  $  4 1855  511  1 

Tit.  2.  n  5-7 1855  511  2-4 
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SCHEDULE  OF  LAWS  REPEALED. 


Statutes  Hebxbt  Repealed 


Previous  Refbaus 


REVISED  STAT- 
UTES 


Pt.|Ch.|Tlt.!Art. 


Section 


REPEALING  STAT- 
UTES 

L.  I  Ch.  1   § 


See 
-note 


3  7  1 
3  7  2 
3   7,  3 


7   5 
7   6 


3  8  1 

3  8  2 

3  8  3 

3  8  4 


AU. 


All 

All 

1-60.  71-90 


1-9.  63-61. 
64-66.  68- 
83 

All 

All ,-... 

All 

All 

3-10,  12-16, 
19-66 


1,  3-41,  43- 
6.5.  92- 
101,  107- 
108 


Tit.  2.  If  8-12 1855  611 

Tit.  2.  II  13-16.  20. .  1855  611 

Tit.  3,  Ij  42,  43 1830  320 

Tit.  3.  $$  8.  44.  80.  86  1830  320 


Tit.  5,  SS  22-29. 

AU 

Tit.  1.  All. 


Tit.  2.  S§  1-11.  14-28 

Tit.  3,  AH 

Tit.  4,  §S  1-13.  15-27 

Tit.  5.  {9 

Tit.  6.  I  22.  subd.  1.. 

Tit.  5,  I  51 

Tit.  5.  All 

Tit.  6.  IS  16-53 

Tit.  6,  §  39 

All.. 

All 

All 

1-14 

All 

3. 


14 , 

26,  mibd.  2 

29-31 

1-60.  71-73.  77-90. 
1-60.  71-90 , 


1877  417 

1880  245 

1877  417 

1877  417 

1877  417 

1877  417 

1844  324 
1860  152 
1847  410 
1877  417 
1877  417 

1845  163 
1880  245 
1877  417 
1880  245 
1877  417 
1880  245 
1851  472 
1875  420 
1865  421 
1867  68 
1877  417 
1880  245 


5 

6-10 

42.43 

40.44. 

46.48 

1 

1 

1 

1 

1 

1 

2 

1 

1 

1 

1 

3 

1 

1 

1 

1 

1 

1 

1 

3 

1.2 

1 


417  1 


1-9,  53-61.  64-66.  68- 

83 1877 

1-9,  53-61,  64-66,  68- 

83 1880 

All 1877 

All 1880 

80 1845 

All 1877 

All 1880 

All 1877 

All 1880 

All 1877 

AU 1880 

8 1877 

33 1859 

42 1837 

3-10.  12-16,  19-66...  1880 


1.  8-41.  43-65.  92- 

101.  107-108 1880  245  1 

3 1864  422  1 

4-11,16-30 1877  417  1 

15 1849  107  1 

21.  24 1840  354  2,3 

24 1842  197  6 

42 1858  348  X 

922 


245 

1 

417 

1 

245 

1 

69 

18 

417 

245 

417 

245 

417 

245 

417 

110 

460 

74 

245 

SCHEDULE  OF  LAWS  REPEALED. 


Statutes  Hereby  Repealed 

Previous  Repeax^ 

BEYISED  STAT- 

REPEALINO  STAT- 

Section 

Section 

UTBS 

Pt.|Ch.|Tit.IArt. 

L.  1  Ch.  1 

s 

s 

8 
8 

5  .. 

e  .. 

AU. 
1-15, 

'22-^3 

All 

1880 

245 

1 

3 

16-21,    relating 

to 

petit  jurors,  37-42. 

1877 

417 

1 

43 

1830 

320 

52 

All 

1880 

245 

1 

3 

8 

7   .. 

All.. 

13   subds   1    3 

1869 

433 

1  2 

All 

1880 

245 

1 

3 

8 

9   .. 

All.. 

All 

1880 

245 

1 

3 

8 

10   .. 

All.. 

28,  34-36 

30 

1849 

193 

1  -4 

1851 

460 

1 

32.  47 

1868 

828 

2,5 

39,  44 

All 

1857 

684 

3.4 

1880 

245 

1 

3 

8 

12  .. 

All.. 

All 

1880 

245 

1 

3 

8 

13  .. 

All 

1 

20 

1877 
1843 

417 
9 

1 

1 

AU 

1880 

245 

1 

» 

8 

14  .. 

All.. 

5 

1843 

187 

1 

All 

1880 

245 

1 

3 

8 

15  .. 

All.. 

3 

1842 

277 

5 

8 

1840 

342 

12 

10 

1844 

346 

2 

14 

1838 

266 

8 

All 

1880 

245 

1 

3 

8 

17  .. 

1-26. 

31-34. 

36-46.... 

1-26,  31,  33,  34, 

36- 

46 

1880 

245 

1 

2-12.    16-26.   31. 

33. 

34,  36-46 

1877 

417 

1 

43.  46 

1832 

210 

1 

H 

9 

1   .. 

All 

15-17 

All 

1840 
1880 

225 
246 

13 

1 

3 

9 

2  .. 

All 

39 

AU 

1830 
1880 

320 
245 

53 

1 

3 

9 

3  .. 

1-3. 

^120. 

35 

1-3.     5-65,     67- 

-iw": 

1844 

312 

1 

part  relating  to  ap- 

peals   from    surro- 

gates' courts. . 

1877 

417 

1 

1-3.  5-120 

1880 
1840 
1880 

245 

1 

3 

10 

1   .. 

All 

13 

AU 

386 
245 

40 

1 

3 

10 

2  .. 

AU.. 

4.  5 

1875 

805 

1>2 

6. 

1875 

16 

1 

AU 

1880 

245 

1 

3 

10 

3  .. 

2-iO. 

42-50 

2-40,  43-50 

41  i 

1880 

245 

1 

1844 

346 

3 

17-19.  22.  27,  30  part 

prescribing  fees  for 

clerks,  31,  33. . 

1840 

386 

40 

32 

1844 

300 

42 

1896 

548 

3 

10 

4   .. 

1-3. 

5-17... 

1,  2 

3,  6-17 

1896 

1880 

548 
245 

3 

10 

6   .. 

All.. 

All 

1880 

245 

4 

2 

5  .. 

3... 

3 

1886 

593 

4 

2 

8  ,. 

I... 

1 

See 
note 
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SCHEDULE  OF  LAWS  REPEALED. 


Statutes  Hbrebt 
Repealed 

Previous  Rbfkaus 

L. 

Ch. 

Section 

Section 

REPEALING  STAT- 
UTES 

L.   1  Ch.  1 

s 

See 

1778 

12 
14 
25 
14 
19 
12 
17 
42 
44 

56 

9 

21 

25 

47 

6 
13 
24 
36 

1 

8 

14 

31 

39 

41 
7 
26 
41 
48 
54 
59 
11 

12 
20 
27 
39 
58 
61 
71 

7 
16 
24 
27 

3,  4,  6,  7 

im 

1778 

AU 

1778 
1779 
1779 

All 

All  (2d  8ess  ). 
AU  (2d  Sess.). 

All.  . 
AU.. 

1801   193 

1848  379 

15 

1779 
1779 

AU  (3d  Ress.). 
AU  (3d  Bess.). 

AU.. 

1786 

29 

1 

1780 

All 

AU.. 
AU.. 
All.. 

1848 

1782 

1787 

379 
36 
89 

15 
12 
24 

1780 

AU 

1780 

3 

[III] 

1780 
1781 
1781 
1781 

1781 
1781 
1782 

AU  (4th  Seas.). 
AU  (4th  Sess. ) 
AU  (4th  Sess. ) 
AU  (4th  Sess.) 

AU  (5th  Sess.) 
AU  (5th  Sess.) 
AU 

AU.. 
AU.. 
AU.. 
AU.. 
AU.. 
AU.. 
AU.. 

1782 

1782 

!.'!!!!!!!!!!!!!!!  i788 

1788 

1782 

1786 

36 
36 
73 
5 
73 
36 
29 

12 

12 

2 

13 

2 

12 

1 

1782 

AU 

15... 
AU.. 

1784 

1787 

7 
89 

1 
24 

1782 

AU  (6th  Sess.) 
Al    (6thSes.s.) 

[l»l 

[lU] 

1782 
1783 

AU.. 

1848  379 

15 

1783 

All 

Part  beginning  "  and  If 
any  such  action  shall  be 
brought    in    an    Inferior 
court  "  to  end  of  statute .   1787 
All 1788 

71 
73 

1 
2 

1783 

All 

[II4I 

1783 

All 

[llfl 
:ii^ 

1784 

AU  (7th  Sess.) 
AU 

1784 

AU.. 
AU.. 

1828 

1786 

21*  1  1  2 
41     25 

1784 

All 

1784 

AU 

[im 

1784 

All 

AU.. 

1801 

193 

1784 

All 

[iifl 

1784 
1784 

7-13  (8th 

Sess.) 

AU  (8th  Sess.) 

AU 

AU 

7-13. 

1801 

193 

1785 
1785 

AU.. 
All.. 
AU.. 
AU.. 
1—5, 
AU.! 
AU.. 
Ail.. 

1786 

1801 

1801 

1787 

7 1797 

1789 

1801 

1828 

41 
193 
193 

89 
8 

25 
190 

21* 

25 

24 

6 

8 

5 

114 

1785 

Au:::;;;:.:: 

1785 

AU 

17H5 
1785 

1-5,  7 

AU 

1786 

AU 

1786 

All 

[1211 

1786 

All 

All 1801 

1-14 1801 

15  pt.,  allowing  judge  of 
court   of  probate  three 
per  cent,  on  all  moneys 

brought  into  court 1790 

15 1801 

193 
193 

51 
190 

1 

1786 

All 

1  meeting. 

•6 

teconc 

924 


SCHEDULE  OP  LAWS  REPEALED. 


Statdtes  Hercbt 
Rbfsalxd 


1786     29     1. 
1786     33     7- 


1786  41  1-7.17.20,21, 

25.  26 

1787  3     AU 

1787  5     Ail 

1787  6     AU 

1787  10     AU 

1787  14     AU 


1787     18    3. 


1787  19     AU 

1787  26     7 

1787  27     AU 

1787  32  4-6,9-11... 

1787  33     All 

1787  35     AU , 


1787  38     All 

1787  39  1-4,  7.  10-12.. 

1787  50     AU 

1787  53     AU 

1787  54     AU 

1787  56     AU 

1787  65     10 

1787  69     AU 

1787  71  All 

1787  72     AU 

1787  89  AU 


1787  94  AU. 

1788  2  AU. 
1788  3  AU. 
1788  4  AU. 
1788  5  Ail. 
1788  6  m . 
1788  8  AU. 
1788  9  All. 
1788  10  All. 
1788  11  AU. 


Prsviuub  Rdpbaus 


Section 


REPEALING  STAT- 
UTES 


L.  I  Ch.  I     8 


7 1787     89     24 

7 1788     73     2 


See 

-note 

[1221 


1-7.  17,  20,  21,  25,  26.  . . 
AU 


1801   193 

1828     21*  1  1  7 


AU. 
AU. 


V 


pt.  exempting  plaintiff 
n  certain  cases  from 
payment  of  costs  on 
having  caused  an  affida- 
vit or  oath  to  be  made 
and  filed  before  com- 
mencement of  certain 
actions 

AU 

3 

8 

AU 


1828     21*  1  1  10 
1801   193 


[123] 


1800  98 

1801  193 
1798  22 
1801  193 
1801  193 


AU 

4-6,0-11 

AU 

8»  pt.  providing  that 
every  attorney  neglect- 
ing to  file  his  warrant 
of  attorney  shall  forfeit 
£10 

AU 

17 

All 

1-4.  7.  10-12 

All 

AU 

All 

AU 

10 

AU 


1801  193 
1801  193 
1801  193 


1788  73  2 
1801  193 

1789  25  8 
1801  193 
1801  193 

1828  21*  1  H  17 

1801  193 

1801  193 

1801  193 

1801  193 

1813  202 


.[1241 


{ 


AU, 
20. 


Part  relating  to  the  dty 

of  New  York 

AU 


1801  193 
1797     20     20 

1804     27     54 
1801   193 


[125] 


AU. 
AU. 
All. 
AU. 
AU. 
All. 
All. 
AU. 
AU. 


1801  193 

1800  90  ; 
1828  21*  1  1  18 
1828  21*  1  1  19 
1828  21*  1  1  20 

1801  193 

1828  21*  1  1  21 
1828  21*  1  i  22 
1828  21*  1  It  23 


[126] 


*  Second  meeting. 


SCHEDULE  OF  LAWS  REPEALED. 


Statutes  Hereby 
Repealed 


Ch 


Section 


Previous  Repeaus 


Section 


REPEALING  STAT- 
UTES 


L.  I  Ch.|  f 


See 
-note 


1788  12 

1788  17 

1788  18 

1788  32 

1788  34 

1788  36 

1788  37 

1788  41 

1788  43 

1788  46 

1788  73 


\7^       1 
1789  26 


1790 
1791 
1791 
1791 
1791 
1791 
1792 
1792 
1792 

1793 
1794 
1795 
1796 
1796 
1796 
1796 
1796 


AU. 
7... 
1... 
All. 
2. 


1-25,  29-31. 

12,  13 

All 

1-13 

1-31 

2,  pt.  repeal- 
ing L.  1781, 
Chs.  26,  47, 
L.  1783,  Ch. 
39,  L.  1786, 
Ch.  33.  §  7, 
L.  1787,  Ch. 
36,  pt 

AU 

All 


All. 
7... 
1... 
All. 
2. 


1801 
1801 
1801 
1828 
1828 


1-25,  29-31 1813  202 

12,  13 1801  193 


193 

193 

193 

21«  1  i  32 
21*  1  i  33 


1-13 1801  108 

1-31 1801  108 


1789  28  All. 

1790  1  AU. 
1790  61  AU. 
1790  67  AU. 


AU 1801  103 

1,  part  allowing  costs  to 

be  paid  out  of  a  fine  for 

a  misdemeanor 

AU 

AU 

3. 


68  1,2. 

7  AU.. 

8  AU.. 
12  AU.. 
20  AU.. 
38  AU.. 
28  AU.. 

35  1-4.. 
43  AU.. 

36  AU.. 
36  AU.. 

1  AU.. 
74  AU.. 

2  AU.. 
8  6.... 

10  AU.. 

46  1.... 


AU 

AU 

AU 

Part  relating  to  adver- 
tisement of  sales  of 
goods  and  chattels. . . . 

All 

1.  2 

AU 


1796  8 
1801  190 
1801  193 

1797  8 
1801  103 
1801  193 
1801  193 


1701  8 
1801  193 
1801  193 
1801  193 


AU. 
All. 
AU. 


1801  193 

1828  21*  1  1  36 

1801  193 


1-4. 
3... 

All. 
All. 
AU. 


1801  193 
1793  36  6 
1801  193 
1801  193 
1801  193 


All 1801  193 


5... 
AU. 
1. 


1796  70  AU. 

1797  3  AU. 
1797  5  AU. 
1797  8  AU. 


Part  relating  to  the  dty 

of  New  York 

AU 

All 

AU 

AU 


1801  103 
1801  108 
1801  193 

1881  637 
1801  193 
1801  193 
1801  103 
1801  193 


*  Second  meeting. 


^ 


SC^HEDULE  OF  LAWS  REPEALED. 


SlATlTR        HeREUV 
ItEPEALKt^ 

PBEViorei  Repeals 

L. 

Ch. 

S^Cion 

Section 

UtifKALlNtl  BTAT- 
LITEa 

L.   I 

Ch.l     t 

See 

1797 
1707 

20 
31 

B4 

8 

22 

sa 
as 

75 

91 

100 

lO.'i 

108 

111 

1 

fi 

44 

64 
65 
S7 
92 
15 
23 

41 

60 
90 
94 

9a 

liXJ 
122 
8 
10 
13 
25 
30 
33 
47 
49 

50 
52 
60 
65 
70 
73 
75 
77 

All.,., 

20 

AIL 

1801 

193 

[I3J/ 

1797 
1707 

6,  7,  10,  11 .  .  . 

AIL.  .,.,... 

6.  7, 
AIL 
AIL 
4,5. 

10.  11 

ISOl 
1801 
1801 
1£K»1 

193 
103 
193 
103 

179S 

An. 

1798 

4   3    *  ...  *  * 

I79ft 

All 

Hill 

1708 

18  . 

17WH 

9     , .    , 

9... 
All. 

1801 
1801 

193 
193 

1708 

All 

iTys 

All 

tlJTj 

1798 

AH »,. 

AU, 
All. 
1... 
AIL 
AU. 
.411. 
2-6. 
AU. 
AU. 
AU. 
1   -. 

1801    193 
1801    193 
LS4S  379     15 
1801    193 
1801   193 
1801    193 
imil   193 
1801    193 
1801    193 
1801    193 
1801    193 
ISOl   193 

1881      -^7  1 
1801    193 
ISOl    193 
1S31   193 

1800  122     3 

1801  193 
imi    193 
1801    193 
1813   202 

1828     21*  1  142 
1228     21*  1  1144 
1828     21*  1  146 
1S28     21*  1  ^  48 
1813  202 
1S28     21*  11154 

1S22  226     4 

1881  537       1 

1828     21*     1  TI5fl 

1813  202 

1S2R     21*     nsf 

1813  202 

1S13  202 

1813  202 

1813  202 

1813  202 

18.S1   537     1 
1813  202 

179S 

AU.  .    . 

1798 

All ....    . 

1799 

All 

1799 

All 

1799 

2-6. ... 

1799 

All ,  . ,    , 

1799 

All.  .... 

1799 

All 

1799 

1 

1800 

All.......... 

AU,. 
Part 
of  ? 
AIL 
h  2. 
AU. 
h  2. 
AIL 
.ML 
AU. 
AU, 
7-11 
Al  . 
.^U. 
AU. 
Al. 
AU. 
21  pi 

Fart 

of 

All.. 

reIa:l'nV  to'  tli©  city 
icw  York .,,...,.. 

imt 

All 

isno 

AIL. 

[13a  J 

1800 

1.  2 ... 

18JX1 

AU 

LHOO 

iwo 

1800 
1800 

1.  2 

All ._.. 

Al 

All 

1801 
1801 

All 

7-11,.,  

1301 

AIL 

1801 
1801 

AIL. 

All 

1801 

All 

1801 

AU 

1801 

A 

.  rclallng  to  ftlUcJi- 
it  of  vessels.  ,..,,,, 

relating  lo  the  city 
New  York 

AU 

IMOl 

AU.. 
2  .. 
19 

isni 

2 

i 

mil 

19. ._ 

IHOl 

i8ai 

1-5,  7-9 

4 

1-5. 
4 

7-9 

imi 

All 

Al. 
AU. 

Yoi 
1.2. 

ISO  I 

All . 

IHfil 

1,  2,  4^14,  20- 
24 

4-14.  20-24:   pt.  re- 
ntf  to  the  city  of  New 

4-14/20-24.;:;;!] 

( 


•  Second  nicetinifi 


&2T 


SCHEDULE  OF  LAWS  REPEALED. 


Repealed 

Prbvigus  Repeals 

L. 

Ch. 

Section 

Section 

REPEALING 

utes 

8TAT- 

L.  1 

Ch.| 

f 

1801     87 
1801     90 
1801     91 

1 

1-18,  20-24..  . 
6,  6 

1 

1-18,  20-24 

5,  6,  pt.  relating  t 

city  of  New  York. 

5,  6 

....    1828 
....   1813 
[>  the 

21* 
202 

637 
202 

202 
202 
202 

202 

2 

23 

181 

21* 
202 
202 
202 
204 

65 

93 

103 

202 

202 

202 

43 

21* 

83 

58 

202 

202 

202 

83 

202 

202 

202 

It  62 

1-8,  10,  21,  24 
-27 

1881 
1813 

1813 
1813 
1813 

'  1813 
'  1824 

r 

'  1824 

t 

^  1824 
1828 
1813 

1 

1801     98 

1-8,  10,  21.  24-27. 

. ... 

1801   102 

All   

1801   105 

All 

6.  7,  9,  11-13, 
14     to  pro- 
visos. 15-18.. 

All 

AU 

1801  110 
1801  lU 

6,  7.  9.  11-13.  14  tc 
visos,  15-18 

9,  pt.  relating  to  ti 
holding  courts  in  ( 
daga  county 

9.  pt.  relating  to  ti 
holding  courts  in 
eaee  county 

9.  pt.  relating  to  ti 
holding  courts  in  0 
county 

9 

AU 

AU 

AU 

1-10,  12-22 

6,  pt.  affecting  Coli 
county 

6,  pt.  to  the  words 
of" 

4,  first  proviso 

Au::::;;;::::::: 
1-9,  11 

3,  provisos 

AU  .'.*.'.*::.*  ::::.'.'.* 

)  pro- 

me  b 
Dnon- 

me  b 
Gen- 

me  0 
neida 

2 

2 

4 
111550 

1801   133 

All 

1813 

1813 

1808 

imbia 

1803 

"city 

1805 

1803 

1813 

1813 

1813 

1811 

1828 

.R.L.  1813 
1804 

1801   141 
1801   165 

1801   170 

AU 

1-10, 12-22. . . 

All 

31 

2 

5 
33 

1801   174 

All 

1801    17fl 

All 

1801    183 

1-5 

1167 

1801    190 

AU 

6 

1802     IS 

An:::.:::.:: 

1,  proviso 

All 

« 

All 

1813 
1813 
181.') 

1802     31 

AU 

1802     83 

2-5 

2-5 

5 

AH 

.R.L.   1813 

1813 

1813 

6 

1802  lie 

All 

1 

AU 

1803       2 

*      AU 

1 

1803     32 

►      AU 

1813 

1803     55 

2         

I 

1803     91] 

All 

AU 

19,  32.  33 

54 

1813 

202 
202 
139 
537 
202 
202 
202 

202 

1803  103 

1804  27 

19,32,33.  ... 

1813 
1807 
1881 
1813 
1813 
1813 

1813 

62 

►      All 

64 

1 

1804     5£ 

AU 

1804     5(1 

All 

AU 

AU 

1804     6^ 

\      All 

1804     7fc 

{      1,    2    to    first 
period 

1,  2  to  first  period. 

See 
note 


[139] 


tl40l 
[141] 


*  Second  meeting. 


928 


SCHEDULE  OF  LAWS  REPEALED. 


Kepbaled 

Previous  Repeals 

L. 

Ch. 

Section 

Section 

repealino  stat- 
utes 

L.  r  Ch.l 

§        See 

1804  lOS 

All 

AU 

30,31 

2.  3.  except  part  relating 
to  state  printing  In  city 
of  Albany 

2.3 

6 

AU 

AU 

AU 

1 

29 

1813  202 
1813  202 

1809   164 
1828     21* 
1813  202 
1808  204 
1813  202 
1813  202 
1813  202 
1813  202 
1813  202 
1811     43 
1881  537 
1813  202 
1813  202 
1813  202 
1813  202 
1808  145 
1813  202 
1813  202 
1811     43 
1813  202 
1813  202 

1804  109 

1805  17 

30.31 

2,  3 

1805    93 

AU 

13 
1156 

1805     94 

AU 

31 

1805     99 

AU 

1805  102 

1 

1805  13S 

4,  29 

2,  3 

[1421 

1806     10 

2.3 

AU 

12 

All 

All 

1-3,  5-8 

AU 

3 

AU 

AU 

AU 

29,  30 

All 

1806     92 

AU 

2 

1806  12€ 

12 

1 

1807     63 

AU 

1807     89 

AU 

1807  107 
1807  130 

1-3.  5-8 

AU 

1807  133 

AU 

2 

1807  145 

AU 

1807  158 

AU 

2 

1807  183 

1808  2 

29   30 

AU 

1808       8 

AU 

11431 

1808  145 

All 

AU 

21 

AU 

1813  202 
1813  202 
1813  202 
1813  202 
1813  202 
1813  202 
1810  193 
1813  202 
1813  202 
1813  202 
1813  202 
1813  202 
1813  202 
1813  202 
1813  202 
1813  202 
1813  202 
1813  202 
1813  202 
1813  202 
1813  202 
1813  202 
1813  202 

1881  637 
1813  202 
1813  202 
1813  202 
1813  202 
1828     21 « 

1808  155 

21 

1808  156 

AU.  . 

1808  173 

AU !..!.. 

AU 

1808  200 

All 

AU 

1-7,9-31 

25 

AU 

All 

AU 

AU 

AU 

iii^^::::::::::::::: 

AU 

1-4 

1808  204 
1808  219 

1-7.  9-31 

All 

14 

1809     83 

All 

1809  124 

All 

1809  137 

All 

1809  148 

All 

1809  186 

1810  36 

1,  2.  5 

All 

1810     64 

All 

1810  187 

1-4 

1810  193 
1810  194 

14,35 

2 

35 

2 

[144] 

1810  196 

All 

AU 

1 

1811       1 

1 

1811     43 

AU   . .      .    . 

All 

1811     88 

1,  2 

1.2 

2 

18,   pt.   relating  to   the 

dty  of  New  York 

18...: 

1,  3,  5-8 

1811   196 

2 

1811  202 

18 

1811  238 

1,3,  &-8 

1 

1811  246 

44,  46,  47 

1812  185 

1813  129 

All.  '....::::::::  :: 

AU 

AU 

11112 

08ft 

*  Second  meeting. 
80 

( 


SCHEDULE  OF  LAWS  REPEALED. 


Statutes  Hebbbt 
Repealed 


Previous  Repeaub 


Section 


rbpeaunq  stat- 
utes 


L.  I    Ch.|     8 


See 

-note 

25,  34 1828     21*  1  \  165[I45] 

AU 1828     21*1108 

1-8:    pt.  relating  to  the 

city  of  New  York 1881  537    1 

1-8 1828     21*  If  88 

All 1828     21«ll86 

All 1828     21*  1 1  87 

9 1818  259     18 

All 1828     21*15107 

AU 1828     21*  li  122 

11,  pt.  exempting  de- 
fendant's body  from  ex- 
ecution    1816  236    53 

An 1824  238     43 

All 1828     21*  1  5  101 

5,  6 1828     21*  1 1 119 

1-27.  29:  30.  first  sen- 
tence, 31-35 1828     21*  1  5  124 

AU 1828     21*  1  5  92 

AU 1828     21*  1 1  93 

AU 1828     21*  1 1 113 

AU 1828    21*  1 1  110 

4.  pt.  relating  to  time  of 
holding  coarts  of  com- 
mon pleas  and  general 
sessions  in  Rensselaer 
county 1815  112    3 

4,  pt.  relating  to  Catta- 
raugus county 1823  101    3 

4,  pt.  relating  to  Onon- 
daga county 1824      2    2 

4,  pt.  relating  to  Genesee 
county 1824     23    2 

4,  pt.  relating  to  Oneida 
county 1824  181    4 

4,  pt.  pTo\idlng  that 
courts  tmaU  be  held  al- 
ternately at  Bedford  and 
White  Plahis,  West- 
chester county 1870  650    1 

11,  pt.  requiring  the  men- 
tion of  assistant  justices 
in  the  caption  and  con- 
tinuance of  records 1818    60    S 

AU 1828    21*  1 1 131 

1-14.  pt.  relating  to  the 
city  of  New  York 1881  537    1 

1-14 1828     21*  1 1189 

17-22 f 1815  157     8 

24 1819  166    4 

Part  relating  to  the  city 
of  New  York 1881  537    1 

AU 1828     21*11111 

t  Revised  Laws. 


1813  203  25,  34,  50 

1813  204  All 

1813t     4  1-8 

1813t  16  AU 

1813t  17  All 

1813t  48  AU 

1813t  50  All 

1813t  53  AU 


1813t  55     5.  6 

1813 1  56  1-27.  29;  30, 
first  sentence, 
31-35 

1813t  57     All 

1813+  58     All 

1813t  61     AU 

1818t  63     AU 

I813t  65     AU 


1813t  66       1-14. 
1813 1  79     AU.... 


*  Second  meeting. 


SCHEDULE  OF  LAWS  REPEALED. 


STATxrras  Hebbht 
Repealed 


1813t  83     AU. 


1813t  f6 
1813tl00 
1813tl03 
1814  19 
1814  108 
1814  141 
1814  162 
1814  163 
1814  193 
1814  198 
1814  200 

1814  23 

1815  38 
1815  77 
1815  82 
1815  106 
1815  150 
1815  227 

1815  266 

1816  177 
1816  210 
1816  236 


Previous  Rbpeaus 


Section 


REPEALING  8TAT- 
UTBft 


L.  I  Ch.  I  S 


1813t  86  39. 


1813t  93  All.. 
1813t  95  1-23. 


All 

All 

All 

AU 

All 

AU 

1 

All 

All 

All 

37,  40 

All  (38Se8B.). 

AU 

AU 

AU 

AU 

AU 

AU.. 

2T 


AU 

1 

23,  45.  49,53. 


1817     21     AU. 


1,  pt.  relatins:  to  cor- 
oners' fees  m  counties 
of  Richmond,  Kines, 
Queens  and  Suffolk  for 
viewing  each  body  and 
taking  and  returning 
the  inquisition 

1,  pt.  relating  to  fees  of 
counselors,  solicitors  and 
sergeant.s 

1,  pt.  relating  to  fees  of 
masters,  register  and  as- 
sistant register,  clerk, 
examiner  and  sergeant- 
at-arms 

1.  pt.  relating  to  taking 
inquisitions 

AU 

29,  pt.  relating  to  the  city 
of  New  York 

29 

AU 

1-23 

19,  pt.  requiring  the  reg- 
ister in  chancery  in  New 
York  to  keep  an  account 
with  the  Bank  of  New 
York 

20 


-note 


1815  183  1 
1818  280  8 

1823  360  • 

1826  62  2 
1828  21*  m  128 


1881 
1815 
1828 
1828 


537 
157 


21*  1^84 
21*  1 1 120 


{ 


All. 
All. 
All. 
AU. 
AU. 


1823 

1814 
1828 
1828 
1828 
1828 
1828 


269  10 
163  2 
21*  11 
21*  1^ 
21*  11 
21*  11 
21*  11 


AU. 


1828 


AU... 
37,  40. 
All... 
AU... 
AU... 
All.  .. 
All... 
AU... 
AU... 
27.... 


All 

1 

23,  45.  49,  53 . 
45. 


*  Seoon<^  meeting. 


Part  relating  to  the  city 

of  New  York 

All 

t  Revised  X^vs. 
081 


1828 
1828 
1828 
1828 
1828 
1828 
1828 
1828 
1828 
1828 

1828 
1828 
1828 
1824 


90 

123 

138 

167 

170 

•.:■.  ::::::\m 

21*  111172 
[148] 

176 

177 

182 

183 

126 

185 

189 

194 

202 

1126, 
207 
21*  1  5  214 
21*  15215 
21*  lit  217 
238     43 


21*  1* 
21*  1* 
21*  1* 
21*  1^ 
21*  1  * 
21*  1  ' 
21* 
21*  1  ' 
21*  1' 
21*  1' 


1881  537 
1824  238 


1 
43 


SCHEDULE  OF  LAWS  REPEALED. 


Statutes  Hereby 
Repealed 


Previous  Repeaus 


Section 


REPEALING  STAT- 
UTES 


L.  I  Ch.  I  i 


8om 
-note 


1817  28 
1817  32 
1817  69 
1817  90 
1817  179 
1817  251 
1817  278 

1817  280 

1818  5 
1818  60 
1818  94 


1818  171 
1818  175 


1818  226 
1818  227 


1818  230 
1818  259 


All 

AU.... 

2 

AU 

All.... 
AU.... 
1,  2.  .  . 

4 

All.... 
I.  3,  4. 

a\U.... 


AU. 
AU. 
2... 


1828  21»  15221 
1828  21*  1  i  222 
1828  21*  1  1  226 


AU.. 
AU.. 
1,  2. 
4... 
AU.. 


1828 
1828 
1828 
1828 
1828 


21*  If 

21*  11240 

1243 

244 
1245 


[150] 


21*  l\i 

21*  i4j 

21*  lis 


AU. 
AU. 


1818  105     AU. 


AU. 
AU. 


8.  pt.  relating  to  assistant 
justices  in  the  city  of 
New  York 

AU 

AU 

4 

AU 

2 

AU 

All. 


[1512 


All 

1,  2,  4-16,  18, 
19 


1818  265     AU. 


1818  269 
1818  272 
1818  277 

1818  283 

1819  27 


1819  40 
1819  156 
1819  166 
1819  178 

1819  232 

1820  122 
1820  159 
1820  160 


1820  184 
1820  194 


1820  214 
1820  216 
1820  219 


All. 
2... 
AU. 
8... 
AU. 


AU. 
All. 
AU. 
AU. 
AU. 


Part  relating  to  the  city 

of  New  York 

All ; 

AU 


1,  2,  4-16,  18,  19 1828 

8 1821 

Part  relating  to  the  city 

of  New  York 1881 

AU 1824 

AU 1828 

2 1828 

AU 1828 

8 1828 

Part  relating  to  the  city 

of  New  York 1881 

All 1828 

AU 1828 

AU 1828 

AU 1828 


1820  160    4 
1824  238     43 
1828     21*  15  256 
1828     21*  1186 
1828     21*  11256 
1828     21*  1 1  86 
1828     21*  1 1  257 
1828     21*  1 1  261 

1881  537     1 
1820  194    10 
1828     21*  1 1  126 


21*  1 1  265 
38  1 

537  1 

238  43 
21*  15549 
21*  11266 
21*  1 1  268 
21*  1 1  269 

537  1 
21*  15271 
21*  1 1  248 
21*  15549 
21*  11283 


All 

4,  pt.  affecting 

L.   1818,  Ch. 

94,  5  8. . . . 


All. 
AU. 


AU. 
All. 
All. 


*  Second  meeting. 


AU 1828 

2 1828 

AU 1828 

4,  pt.  relating  to  the  city 

of  New  York 1881 

4,  pt.  affecting  L.  1818, 

Cli.  94.  §  8. 1824 

All 1828 

6,  pt.  relating  to  fees  for 

services  of  justices  and 

sheriffs 1823 

AU 1828 

AU 1828 

AU 1828 

AU 1828 


982 


21*  11550 
21*  15299 
21*  15301 


[1521 


537     1 

238     43 
21*  11808 


269    35 


304 


300 
310 


SCHEDULE  OF  LAWS  REPEALED. 


Statutes  Hkrebt 
Repealed 

Previous  Repeals 

L. 

Ch. 

Section 

Section 

REPBALXNO  STAT- 
UTES 

L.  1 

Ch.!     f        See 

1820  246 

5-7 

6-7 

1828 

21*  11314 
..    .               [154] 

1821     38 

All 

1821     66 

All 

All 

AU 

AU 

All 

1828 
1828 
1828 
1828 

21*  1  1319 

1821   109 

All 

21*  1 '    323 

1821   130 

All 

21*  1 •   326 

1821  196 

AU 

21*  1  *   333 

1821  203 

1 

ft  55] 

1821  222 

All 

All 

All 

3 

All 

AU 

1828 
1828 
1828 
1828 
1828 

2i*  11339 

1821  238 

All 

21*  1  1  340 

1821   240 

3 

21*  1  1  341 

1822     69 

All 

21*  1 1343 

1822  104 

All 

21*  1 1  347 

1822  114 

Aii:::::;:::: 

..  ri5d] 

1822  217 

All 

All 

6,  7 

1828 
1828 

21*  11360 
21*  11364 
[157] 

1822  246 

6,  7 

1822  247 

All 

1822  262 

All 

AU 

1,  2 

1828 
1828 
1828 
1849 
1828 

21*  1  1367 

1822  260 

1,  2 

21*  1  *    126 

1822  272 

All 

AU 

2 

1,  2,  4,  6 

21*  1  *   372 

1823     28 

2 

194     4  <    13 

1823     47 

1.2.4.6 

21*  1  *   379 

1828     64 

[158] 

1823     70 
1823  182 

1823  207 

1-6,  8 

13.  16.  16 

All 

1-6,  8 

13,  16.  16:  pt.  relating  to 
city  of  New  York 

ii^.'^:";;;::::::::::: 

6-17.  36:  pt.  relating  to 
the  dty  of  New  Yori^.. 

AU....... 

AU 

All 

AU 

1828 

1881 
1828 
1828 

1881 
1828 

1828 
1828 
1828 
1828 
1828 

21*  11382 

637     1 
21*  11390 
21*  11392 

567     1 
21*  1 1  400 

21*  1  1  126 
21*  1 '    401 

1823  260 

1824  20 

6-17.36 

All 

1824     44 

AU 

21*  1  *    403 

1824     48 

All 

21*  1 '    649 

1824     66 

Al 

21*  1 '    406 

1824     81 

AU 

[159] 

1824  206 

12 

12 

All 

1-26.  28-43.  46.46..... 

AU :... 

1-4 

1828 
1828 

1828 
1828 
1828 

21*  1 1  649 
21*  1 i  409 

21*  11410 
21*  1  1  417 

1824  233 
1824  238 

1824  261 

All 

1-26.       28-43. 

46.  46 

AU 

1824  326 

1-4 

21*  1  1  390 

1826       4 

All 

[160] 

1826  263 

AU 

Part  fixing  salary  of  re- 

Ar";::::::::::::::: 

AU 

2 

1828 
1828 
1828 
1828 
1848 
1828 
1828 
1828 
1828 
1828 

1826  323 

All 

21*  11661 
21*  1 '   449 
21*  1  *   466 

1826     62 

2 

21*  1  *   463 

1826     87 

AU 

AU 

All 

4 

All    .                   

379     15 

1826  157 

AU 

21*  11472 

1826  289 

4 

21*  1 '    483 

1826  303 

All 

21*  1 '    486 

1826  309 

1-^ 

1-3 

All 

21*  1 •    489 

1827     77 

AU 

21*  1 <   499 

( 


*  Second  meeting. 


SCHEDULE  OF  LAWS  REPEALED. 


Statutes  Hereby 
Repealed 


Pbeyious  Repeaus 


Section 


REPBALINQ  STAT- 
UTES 


L.  I    Ch.|     § 


1827     203     All. 
1827     234     All. 


1827  250     All. 


1828  134     All 

1828  20*  16.  ^i  t  8,  37- 
44, 48-50,  52- 
66 


1828  21*  1,  tH  2,  7,  10, 
17,  18-23,  32, 
33.  36,  44.  46, 
48,  54,  56.  58, 
62,  67,  68.  84, 
8^f>0.  92,  03, 

101,  1 1)7,  no- 
il :i,  1  10,  120, 
12S-124,  126, 
m,  138,  165, 
107.  170,  172, 
176,  177,  182, 
183.  185,  180. 
104,  202,  214, 
215,  217,  221. 
222.  233.  240, 
243.  244.  251. 
255-257.  261. 
265,  266,  268, 
271,  283,  290, 
301,  302,  304. 
308-310,  314, 
819.  323,  326. 
333,  339,  340, 
843.  347.  360, 
364,  367,  372, 
379,  382.  390, 
392,  401.  403, 
405,  409,  410, 
417,  449.  456, 
463,  472.  486, 
489.  499.  509. 
615,  619,  550. 

1829     39     All 

1829  108     All 

1829  225     All 

1829  252     All 

1830  5     3 

1830     12     All 

1830     28     All 


All 1828     21*11509 

Part  relating  to  the  city 

of  New  York 1881   537     1 

AU 1828     21*  1  1  616 

Part  relating  to  the  city 

of  New  York 1881  637    1      , 

All 1828     21*  1  11619 


See 
note 


fiSjJ 


15.  1  37 1830  320  14      [f42j" 

15,  11  8,  38.  39.  43.  44, 

48-50,  52-55 1880  245  2 

15,  11  48,  53-65 1877  417  2 


AU 1880  245 


168 
169 


*  Second  meeting. 

t  Ed. — 1  4  is  also  repealed,  according  to  section  4  of  L.  1909,  dl.  6S» 


•84 


SCHEDULE  OF  LAWS  REPEALED. 


Repealed 

Previous  Refeial£ 

T. 

Ch. 

Section 

1    RE  PEA  UNO  STAt* 

SecUon                           ^^^ 

L.  1  Ch.  1     1        See 
" note 

1S30  76  AM, 


1830  105  2... 
1830  185  AIL 


1830  238  All 

1830  320  14^23,  30-3S. 
40-50,  52-57, 
63.  64.  68. 


1831  16  AIL 


1831   24  All . 
1831  191   AU. 


1831  200  All. 


1831  287  All. 
1831  300  AU. 


J832   7  All. 
1832  24  All . 


1832  128  1-5.  7.  8. 


1S32  158  All. 


1832  210 
1832  211 
1832  246 
1832  276 


1832  295 
1939  308 


All. 
All. 
3... 
AU. 


AU. 
AU. 


Part  rvlEktlng  to  iha  dty 
of  New  York. 
All 


!881  537     1 
1880  245     1^8 


Part  relating  to  the  city 

of  New  York , 

All .  . 


1881    537     1 
1880  245     1  H  8 


14,    ir>,    16  pt.  addlixfT  fl 

63-^Sti>lt.S..  pt.2,  ch. 

6.  tit.  1.  §S  lU-23.  32-34. 

36-38.  40-49,  52^57.  63. 

64 

17 

18 .,..,. 

35 

35..... 

60... ., . 

Part  relating  to  the  city 

of  New  York.  .......,► 

Ail 


[171] 


1171) 


All 


2,  pt.  relating  lo  order  of 
publicaLlon  of  notice  and 
t  [me .,,........,,.... 

All 

All 

2,  pt.  rl(?rladng  that  the 
provUiorifl  of  ^  1  shall 
not  extrliii  to  persons 
who  have  not  becti  rest- 
dentfl  for  one  year. .... 

26 

30*1  1.... , 

34. 


ISSO  245  2 

1873  79  1 

1893  686  I 

1847  420  1 

1864  280  5 

18Q2  4^2  34 


1881  537 
1880  24,*i 
1886  593 
1877  417 


[I73J* 


ii 


(17*) 


1842  277 
1880  245 
1880  245 


{ 


119 
lt0 


All , ., 

An 

Part  relating  to  the  city 
of  New  York. ......... 

All 

1-5,  7,  8;  pt.  relating  to 
the  diy  of  New  York, . 

1^5.  7.  ^. ....... , 


1840  165  1 

1886  593  1  H  a 

1840  377  2 

1R40  317  2 

1880  245  1  11  0 

1880  245  1  i  10 


Part  rplating  to  the  city 

of  New  York .  * . 

All .  . 


1881  fi37 

1880  215 

1881  h'^37 
1877  417 
1848  37S» 


1 
2 

1 
Itfl 

15 


IHHl   637     1 
1877  417     If  a 


AU. 

3... 

2.. 

3... 

AU. 

AU. 


1880  245  1  1  10 

1896  548  1 

1835  211  1 

1837  93  1 

1877  417  15  6 

1880  246  1  1 


117*1 


10 


n?^] 


99t^ 


SCHEDULE  or  LAWS  REPEALED. 


Statutes  Hereby 
Rbpeaubd 


Previous  Repeaus 


1833  14 

AU 

1833  42 

AU 

1833  159 

All 

1833  187 

AU 

1833  223 

All 

1833  227 

All 

1833  271 

AU 

1834   1 

Al 

1834  38 

A 

1834  88 

A 

1834  109 

A 

1834  235 

A 

1834  245 

A 

1834  262 

A 

1834  308 

A 

1835  159 

A 

1835  189 

AU 

1835  197 

AU 

1835  211 

All 

1835  265 

All 

1836  30 

AU 

1836  439 

All 

1836  499 

AU 

1836  525 

All 

1836  526 

All 

1837  93 

All 

1837  367 

AU 

1837  410 

AU 

1837  418 

All 

1837  430 

2.  S 

1837  460 

AU 

1837  462 
1837  465 
1837  465 
1837  468 


1838  129 
1838  138 
1838  149 
1838  212 
1838  243 


1838  258 
1838  266 


AU. 
AU. 
AU. 
AU. 


AU. 
AU. 
AU. 
AU. 
AU. 


AU. 
AU. 


Section 


repeauno  stat- 
utes 


Ch. 


All 

AU 

1,  pt.  relating  to  terms  of 

supreme  court 

AU 

AU 

All 

AU 

1-5.  7-0 

AU 


1877  417 
1880  245 

1848  379 
1877  417 
1877  417 
1880  245 
1880  245 
1877  417 
1880  245 


AU. 
AU. 


1837  460 
1880  245 


AU. 
AU. 
AU. 
AU. 
AU. 
1... 
AU. 
AU. 
AU. 
All. 


AU. 
AU. 
AU. 
AU. 
AU. 
All. 
AU. 
AU. 


1877  417 
1877  417 
1877  417 
1880  245 
1877  417 
1880  245 
1838  266 
1880  245 


6 

8.  subd.  3 . 
25-33,  36. . 

40 

64 

72 

AU , 

AU , 

1 


Part  relating  to  the  city 
of  New  York. 
AU 


AU. 
AU. 
AU. 
AU. 
1... 


AU. 
AU. 
8... 


157 

i4ii 


See 
note 


71 
1112 


[«77] 


[178] 


1*  10 


10 


[I79J 


II14 

9 

1114 


1863  362 
1840  384 
1862  229 

1874  267 
1844  104 
1843  172 
1880  245 
1877  417 
1880  245 

1880  245 

1881  537 
1877  417 
1877  417 
1880  245 
1880  245 
1880  245 

1875  334 
1847  329 
1880  245 
1839  317 
1880  345 


1 

1 

1-10 

1 

1 

1 

1114 

1111 

ljl4 

1114 


1 

1111 

1112 

liis 

1115 
1115 

1 
1 
1115 

2 


[180] 


[181] 


[IWJ 


999 


SCHEDULE  OP  LAWS  REPEALED. 


Statutes  Herebt 
Repealed 

Previous  Repeaub 

L. 

Ch. 

Section 

Section 

BBPEAUNO  STAT- 

VTBS 

L. 

ICh. 

'      »        _??? 

1839     74 

All... 

AU 

Part  relating  to  the  city 

of  New  York 

Part  relating  to  the  city 

of  New  York 

1 

AU 

1880 

1881 

1881 
1841 
1877 

245 

637 

637 
272 
417 

2 

1839  101 

AU. .. 

1839  211 

Ail 

1          [IM] 

1839  303 

AU 

1          tl«4j 

1839  307 

All 

'^:'.iim 

1839  317 

All 

AU 

Part  relating  to  the  city 

of  New  York 

AU 

AU 

1.3 

1877 

1881 
1880 
1877 
1847 

417 

537 
245 
417 
349 

il[13^      ^ 

1839  342 

AU 

1839  346 

All 

1 

1116 
111  13 

1839  367 

1,  3. . . 

4 

1840     38 

AU 

riM7i 

1840     41 

Ch.  1,  tit.  5. 
I  20,  subd.  2 

riMI 

1840  162 

All 

^::::::::::::::;:::: 

AU 

2 

All 

Part  relating  to  the  city 

of  New  York 

1.  2 

2 

1842  240 
1880  245 
1880  245 
1880  245 
1880  245 

1880  245 

1881  637 
1848  379 
1842  107 
1880  245 

2            

1840  165 

All 

2 

ltl7 

1840  177 

All 

1     17 

1840  288 

2.  3 .  . . 

virum 

1840  230 

All 

IMO  314 

All 

1840  317 

AU.... 
All   ... 

2                  * 

1840  320 

AU 

[1911 

1840  342 

AU 

4 

6 

9 

12   

1841 
1841 
1844 
1842 
1880 
1880 
1842 
1877 
1880 
1880 
1880 
1880 
1842 
1844 
1844 
1880 

1881 
1880 
1882 
1880 
1880 
1880 
1877 

237 
237 
346 
277 
245 
245 
197 
417 
245 
245 
245 
245 
202 
312 
104 
245 

537 
245 
402 
245 
245 
245 
417 

J       l.^.^ 

AU 

2 

5  ♦ 

6  * 

1840  347 

AU 

AU 

3 

AU 

All 

AU 

AU 

AU 

10 

31 

32.  .33,  38 

Part  relating  "totlie  city 

of  New  York 

AU 

All 

All 

All 

AU 

All 

1J17 
IT  17 

1840  354 

AU 

6 

1840  377 

All 

2 
2 

1117 

1840  376 

AU 

1117 

1840  384 

All 

1117 

1840  386 

AU. ... 

2 

1841     38 

AU.... 

3 

8 
1117 

1841     5€ 

All.  .. 

1 

1118 

I 

1841   126 

All.  .  . 

1  <   18 

1841   1Z8 

All.  .. 

1 1  18 

1841   141 

AU    . . 

1  M  18 

1841   193 

AU.... 

r   15 

( 


837 


SCHEDULE  OF  LAWS  REPEALED. 


Statutes  Hereby 
Repealed 


1641  224 


1841  237 
1841  242 
1841  257 
1841  273 
1841  282 
1841  297 

1841  321 

1842  38 
1842  107 
1842  157 


AU.. 

18:; 

AU.. 
All.. 
AU.. 

AU.. 
AU.. 
AU.. 
1.2. 


1842  197 
1842  277 


1844  341 
1844  346 


1845 
1845 
1845 
1845 


AU. 
AU. 
AU. 
AU. 


18i9  308     AU. 


1842  324 

mni 

1843  172 
1843  177 
184a  187 
1843  201 

1843  205 

1844  11 
1844  104 


1844  127 
1844  148 


1844  170 
1844  273 
1844  300 
1844  312 


AU. 
AU. 
AU. 
AU. 
4... 
AU. 
AU. 
AU. 
All. 
All. 


AU.. 
4,5. 


AU. 
AU. 
AU. 
AU. 


1844  324  AU. 


10 
24 
25 
87 


AU. 
AU. 

AU. 
All. 
AU. 
AU. 


Previous  Repeals 


Section 


REPEALINQ  STAT- 
UTES 


L.  I  Ch.  I     i 


Part  relatincr  to  the  city 

of  New  York 

AU 

3 

AU 

AU 

AU 

AU 

AU 

AU 

All 

AU 

AU 

1 

1 

1.2 

2 

AU 


See 
-note 


1881  537 
1877  417 
1842  202 
1877  417 
1880  245 
1877  417 
1877  417 
1877  417 
1880  245 
1880  245 
1880  245 
1880  245 
1868  782 
1877  417 
1893  686 
1889  406 
1880  245 


AU 

6,  pt.  amending  R.  S..  pt. 
3.  ch.  8,  tit.  15,  5  8... 

I.. '.'.'.'.'.'.'.'.'.'.'.'.'.'.'.'. '.','. 
3 


AU. 
AU. 
AU. 


AU 

AU 

AU 

AU 

1,  3-8 

Part  relating  to  the  city 

of  New  York 

AU 

All 

4.  5:  pt.  relating  to  the 

city  of  New  York 

4,  5 

AU 

AU 

All 

1 

AU 


AU. 


2... 
AU. 
All. 
All. 
AU. 
AU. 


1 
1115 

2       cmi 

1  1  15 

1  jl8 

ills 

l4l6 

2 

2 

11118 

2 

11(19 

\  • 

IK  16 

2  • 
11119 


1880  245     1  H  19 


[iWl 


1844  346 
1880  245 
1844  341 
1844  341 


1880  345 
1880  245 
1880  245 
1880  245 
1880  245 
1833  245 
1806  548 

1880  245 
1877  417 

1881  537 
1880  245 

1880  245 

1881  537 
1877  417 
1845  214 
1880  245 
1880  245 
1845  10 
1880  245 
1869  807 
1877  417 


1857  308 
1880  245 
1880  245 
1877  417 
1880  245 
1882  402 


115 


4 

1119 

1         [1941* 

3 

[iwj 

2 

20 

2D 

20 
2 
1120 

1121 
1118 

1 

1121 
1121 

I 

1118 

3 

1121 

1121 

1  ♦ 

1121 

}ll8 


1121 


[IMj 


SCHEDULE  OF  LAWS  REPEALED. 


Statutes  Hebmby 
Repealed 


Pkbvious  Rbpeala 


L.|Cb. 


Section 


SoCtfOD 


REPBALINO  I 
UTBS 


L.  I  Ch.  I  i 


See 

-note 


1845  112  AU. 


AU. 
AU. 
All. 
AU. 
AU. 

iS: 

AU. 
AU. 
AU. 
AU. 

AU. 
AU. 


llti  163 
1845  aio 
1845  214 
1845  231 
1845  234 
1845  2S5 
1845  236 
1845  242 

1845  3dS 

1846  120 

1846  140 
1846  150 

1846  IS9 
1846  182 

1846  209 
1846  240 
1846  276 

1846  288 

1847  80 


1847  85  AU 

1847  119  AU 

1847  134  1 

1847  280  7-13.   16-37, 
4&HM,  66-83.. 


1... 
AU. 
AU. 
All. 
AU. 
AU. 
AU. 
AU. 


1877  417 
1880  245 
1880  245 
1877  417 
1880  245 
1860  245 
1877  417 
1877  417 


w 


22 

19 
22 
22 

19 
19 


All 

.1,  2.  4,  5. 

JlS:::::: 

AU 

AU 

AU 


1847  29S 
1847  829 
1847  337 


[I>73 


7-13.  16-21.  23,  24,  2flt 
27;  28  except  pt.  relat- 
ing to  surrogates'  courtSL 
29-31.  34-36;  45  ex- 
cept  pt.  relating  to  sur- 
rogates' courts,  46-64k 
66-83 

7-13.  16-24.  26-37,  45- 
64.  66-83 

9 

19-21.  23,  24;  pt.  desig- 
nating the  times  and 
places  of  holding  general 
and  special  terms  of 
the  supreme  court  and 
circuit  courts  and  courts 
of  oyer  and  terminer  and 
judges  who  shall  hold 
the  samQ 

25 

29-31 

46 

73 

AU 

AU 

AU 


1877  417  1 1 21 


1880  245 
1849  333 


1848  379 
1886  593 
1848  379 

1847  470 

1848  224 
1880  245 
1880  245 
1880  245 


1124 

4 


15 
1124 


080 


SCHEDULE  OF  LAWS  HEPEALED. 


Statutes  Hkbebt 
Repealed 

Pkbvious  Repbaui 

T, 

Ch. 

Section 

3ecUoii 

repeaung  stat- 
utes 

L.  1 

Ch. 

§         See 
noto 

1847  338 

All         

AH.. 

1880  245 
1848  379 
1877  417 
1877  417 

1848  32 
1877  417 
1880  245 
1864  280 
1880  245 

1849  256 
1880  245 

1880  245 

1881  537 
1880  245 

1877  417 

1880  245 

1896  548 
1848  222 
1880  245 
1896  548 

11[24 

1847  377 

All 

All... 

15 

2-4 

AU    . 

1121 
1121  [3001 

1847  Z9Q 

2.  3.. 

1847  391 
1847  410 

All 

1  .; 

AH            

1-6. . 

All » . . 

7.  8.. 

2 

1847  42fl 

AH.., 

5 

1847  430 
1847  450 

All 

AH . . . 

1124 

1     All 

2 

1                 • 

(     All 

All..- 

1124 

1124 

1847  462 
1847  464 

AU 

All 

Part  relating  to  the  city 

of  New  York 

AU 

1-25,      27-^2. 
34-36,    38-53. 

All            .... 

1 
1124 

1847  470 

1-13,     15-25,   27-^1. 

36.38-44,46-52... 
1-25,  27-32,  34,  36, 

53 

1-25,   27-32,  34-36, 

53                      

34, 

38^ 
38^ 

1121 
1124 
1 

1848     2fi 

3,  last 
AU.. 

paragraph . . . 

1 
11^ 

All            .... 

AU   . 

1 

1848     32 
1848     4S 
1848     50 
1848     52 
1848  18£ 
1848  222 

[201] 

;      AH 

AU   . 

1880  245 
1880  245 
1880  245 
1880  245 
1877  417 
1850  245 
1877  417 
1877  417 
1880  245 
1849  333 
1849  438 
1877  417 
1880  245 
1849  439 
1877  417 
1880  245 
1880  245 
1854  240 
1889  382 
1863  362 

1874  208 

1879  101 
18.')7  684 
1862  368 

1880  245 
1870     78 
1880  245 
1853  153 
1880  245 

1-25 

All        

AU.. 

1<    25 

All 

AH.. 

1*   25 

AH      , 

AU.. 

r   25 

All 

AU... 

r  22 

1848  224 

All 

3.... 

1            • 

All 

AH... 

1122 

1848  277 
1848  312 
1848  376 

All   . 

1  J22 

►     AU 

AU.. 

1125 

AH 

13.. . 

4 

All 

AU,.. 

1                  * 

AU   . 

1122 
114 

AU    . 

1848  380 

AU    . 

1                  ♦ 

All 

AU 

1122 
H26 

1849     30 
1849  107 
1849  133 

AU.. 

All   

All.. 

2 

AH 

2   . .. 

10                • 

AU 

All 

2 

1849  160 
1849  193 

AH.. 

8                 ♦ 

Au::::::::.: 

;     1 

1.  pt.  amending  R.  S. 
3,  ch..  8,  tit.   10,   fi 
subd.  4 

1 

".? 

1 

1                  • 

1849  256 

2.... 
4 

ah:. 
1 

2                  • 

1                  * 

2 

1                  • 

i    AU 

1 

1126 

1840  25£ 

4 

AU.. 

1                  • 

1126 

040 


SCHEDULE  OF  LAWS  REPEALED. 


Statutes  Hbiubbt 
Rkpbaljbd 


Fbkvioub  Repeals 


Section 


BBPEAIJNa  STAT- 
UTES 


L.  I  Ch.  (     I 


See 
-note 


1S49  333  All 

1849  357  AU 

1849  380  AU 

1849  438  AU 


AU 1877  417     lis 

AU 1880  245     1 1  26 

Part  relating  to  the  city 

of  New  York 1881  637    1  ^  _ 

AU 1880  346    H  26 

11,  13.  14,  16,  24,  30.  31; 

53.  subds.  3.  9:    56,  57, 

ea-62.  64.  subd.  11;  68, 

74,    99-101,     111,    113, 

114,  116,  122,  126,  130- 

132.  134-136,   138,  139, 

142,  subd.  2;    149,  152. 

153.  156-158,  162,  172- 

174,  179,  subd.  3;    188. 

193,  231.  244.  246,  subds 

2,  3;   252,  255.  268,  259. 

263-265,   268,   269,   272 

273.278.281. subd.  2;282 

284,  287,  291,  292,  297, 

298,  302.  306,  307.  subd. 

6;  317, 339  348.349,35a 

354,  366,  371,  384.  386. 

397,  399.  459.  460,  470 .  .    1851  470    1 

33.  subd.  2;  64,  subd.  15; 

140,  150,  1C7,  168,  253, 

274,  359,  360,  367,  401, 

460,471..... 1862  392     1 

49 1851       2     1 

53.  8iibds.  1,  2.  4-8 1861  158    1 

64,  subd.  4;  118 1867  781    4,  7 

64.  subd.  13;  365.  398.  . .    1869  883     5, 11. 13 

66,  128,  226 1870  741     4,  7,  9 

104.  154.  335.  355,  395    . .    1863  392     1 
121,   227,  220.   241,   300, 

307,  subds.    1-5,    7,   8; 

308,  309,  311.  315,  331. 

333,  352,  362,  369 1867  723    3,  6-8, 

12-19, 
21,23, 
24 
177,  283,  343,  379,  434 .. .   1866  824    6,     10, 

12, 15, 
18 
1 
6,  8, 13, 

16 
1 

4,9 
6 
16,  21, 

25 
15 
15 


179,  subds.  1,  2,  4,  5 1875     28 

204,  256,  328,  344 1858  306 

238 1876  409 

243,  334 1865  616 

267 1860  469 

304,  subds.  3,  4;  318.  364  1862  460 

391 1876  431 

426 1869  883 

Part  relating  to  the  city 

of  New  York 1881  637    1 

AU 1880  246    1  Kll  4, 

26 

Ml 


eCHEDUUE  OF  LAWS  REPEALED. 


Statutes  Hereby 
Rbpealsd 


Previoub  Bmwjl'lb 


Section 


BEPfiALING  PTAT- 
UTE« 


L.  I  Ch.  I   § 


1S49  489  AU 

1850  1   AU 

1850  15  AU 

1850  82  AU 

1850  94  AU 

1850  128  AU 

1850  150  AU 

1850  162  AU 

1850  225  AU 

1850  245  AU 

1850  260  AU 

1850  272  AU 

1850  295  AU 

1851  2  Part  affectkig 

Cofle  of  Pro- 
cedure,  (S  47, 
49 

1851     21     AU 

1851   134     33 

1851  163     AU 

1851  203     i. 

1851  233     AU 

1851  277     AU 

1851  444     AU 

1851  455     AU 

1851  460     AU 

1851  472     All 

1851  479     AU 


11-18 1877  4J7 

Part  relatlhg  to  the  city 

Of  W6w  York 1881  587 

AU 1880  245 

All 1877  417 

All 1877  417 

1,  2,  4 .,...  1878  126 

3 1869  260 

M 1880  245 

AU 1880  245 

AU 1877  417 

1 *...  1879  389 

AU 1880  245 

AU , 1880  245 

3 1877  417 

AU 1880  245 

AU : 1877  417 

AU 1877  417 

1 1866  115 

AU 1880  246 

AU 1877  417 

Part    affecting   Code   of 

Procedure,  i?  47,  49 1877  417 


AU. 
33.. 
AU. 
2... 
AU. 


Part  relHting  to  the  city 

oT  New  York 

AU .-... 

AU 


AU. 
I. 

AU. 
AU. 


11123 
1 


See 
-note 


ijs 

IJS 

lis 


1877  417 
1893  101 
1896  548 
1877  417 
1896  548 

1881  537 
1880  245 
1886  593 
1880  245 
1868  828 
1880  245 
1880  245 


1 

27 

27 

24 

1 

1527 
1127 
1124 
1127 
1*24 
1124 
1 
2 
1124 

1125 


1125 

1 

1125 
1 


1  pt.  amending  L.  1B49, 

Ch.  438,   SS   11,  13,  30. 

subds.  19.  13;   101,  lL16. 

149,  153.  173,  244,  E52, 

255,  264.  265,  268,  ^72, 

278,  281,  swbd.  2;    887, 

307.  suIkI.  6;    317,  348. 

349.  353.  354.  397.  460, 

470 1862  392 

1  pt.  amending  L.  JI849, 

Ch.  438.  S§,  14.  99,  100. 

382 1867  781 

1  pt,  amending  h.  1849. 

Ch.  438,  §5  24.  31,  258.  .  1876  431 
1  pt.  amending  L.  1849, 

Ch.438,  fi53,8iibds..3,9.  1861  158 
1  pt.  amending  h.  1B49, 

Ch.  438,  sun.  136,385  1866  824 


28 
26 
28 


3.5.6w 
10 

2,4,10 

1 


.Ma 


SCHEDULE  OF  LAWS  REPEALED. 


Statutzs  HeRE9T 
Repsaubd 


1851  486  AU. 

1852  47  AU. 
1852  05  AU. 
1852  175  All. 
1852  277  AU. 
1852  874  1-6 

1852  392  AU. 


PmsviouB  Rbpeajlb 


Stectloa 


REPEALXNG  QTAT- 
17TB8 


L.  I    Ch.l     S 


Ijpt.  amending  L.  184&, 
Ch-  438.  SS  114,  132 1857 


See 
-note 


723 

306 

88 

438rir273.3M.'3n   1862  466 


1  pt.  amending  L.  1849, 
Oh.  438,  i  135,  subd.  3 .  .   1868 
1  pt.  amending  L.  1849. 

Ch.  438. 1179,  suba.3.    1875 
Ipt.  amending  L._184W^, 

1  jpt.  amending  L.  1849, 

Ch.  438,  I  399 1857  353     1 

AU 1880 

1.  2  to  first  semicolon.  3 .  1877 


AU. 
All. 
AU. 
AU. 
1-5. 


1880 
1880 
1880 
1880 
1877 


Part  relating  to  the  ctty  of 
New  York 1881 

Part   amending  L  1849,     ' 

Ch.  438,  J  11 1857 

Part  amending  L.  1840, 

Ch.  438.  6  13, 1865 

Part  amending  L.   1849. 

Ch.  438.  S  30,  BUbd.  13.   1860 
Part  amending  L.  1840, 

Ch.  438,  ft  116 1865 

Part  amending  L.  1849. 

Ch.  438,  5  153 1856 

Part  amending  L.  1849, 

Ch.  438,  S  167,  subd.  7, 

*'  and  what  follows  it  ".  1863 
Part  amending  L.  1849. 

Ch.  438,  S  173 1876 

Part   amending  L.  1849. 

Ch.  438.  S  244.  subd.  4.    1867 
Part  amending  L.   1849. 

Ch.  438,  S  265 1857 

Part  amending  L.  1849. 

Ch,  438,  S  272 1857 

Part  amending  L.  1849, 

Ch.  438.  i  307,  sub.  6.  .    1857 
Part  amending  L.  1849, 

Ch.  438,  i  349 1862 

Part  amending  L.  1849, 

Ch.  438,  S  354 1857 

Part  amending  L.  18^9, 

Ch.  438,  S  360. 1862 

Part  amending  L.  1849, 

Ch.  438.  i  367 1865 

Part  amending  L.  1849, 

Ch.  438.  §  401,  subds. 

3-5 

Pajt  amending  L.  1849, 

Ch.  438,  S  401.  subd.  6.  1870 

AU 1880 

M8 


2.4 
5 

1 

11.  26. 
27 


245  2 

417  1125 

548  1 

245  2 

245  2 


il 

1 
1 
2 

1 


245 
245 
417 

587 

728 

615 

459 

615  3 

44  1 

392  1 

431  8 

781  8 

723  10 

723  11 

728  13 

460  22 

723  22 

460  24 

615  13 

1858  306  18 


{ 


741  14 
245  2 


SCHEDULE  OF  LAWS  REPEALED. 


Sta'  otes  Hsbjbbt 

ilBPBAIJGD 


L.l(    t 


Section 


1860    167 

Afl 

'i&^   173 

All 

V/    202 

^...;.....; 

'/,450 

AH •. 

1860  493 

u^ 

1861     11 

AU......:;:: 

1861     12 

All 

1861  158 
1861  221 

Au:::::::::: 

All 

1861  288 

aS;:. :;;:::; 

1862     43 

All 

1862     86 

All 

1862  229 

All 

1862  246 

AM 

1862  261 

Al 

1862  368 

AM 

1862  375 

All 

1862  451 

Al 

1862  460 

AU 

1862  471 

All 

1862  485 

All 

1863  206 

AU 

1863  212 

All 

}863  363 

1--9 

PREVIOtm  RkPEAXJH 


tBeetlon 


BBPEAUNO  STAT- 
UTES 


L.   I  Ch.  I     i 


See 
-note 


AU 1865  218  1 

Al 1877  417  1534 

All 1880  245  1 1 36 

Part  requiring  rraduntes 
to  be  admitted  to  prac- 
tice upon  produdion  of 

their  diplomas 1877  417  1134  [107] 

1 lCi70  431  3  ^ 

1-^.  8 1C80  245  2 

4r-7,  9-12 ir77  417  2 

«,  8 1835  615  6,  6  ♦ 

7 1C75     28  3  ♦ 

12 1862  460  31  • 

1,2 1880  246  1|[86 

Att 1880  246  1137 

AU 1880  245  1137 

1,  pt.  amending  L.  1849, 

€h.438.  S53,subd.  2...   1862  460  3  * 

All 1880  245  2 

AU 1862  4S5  2 

AU 1877  417  1185 

All 1866  175  2 

AU 1877  417  1136 

5 1876  278  1  • 

AU 1880  245  1 138 

All 1880  245  2 

All 1877  417  1136 

All 1880  245  2 

AU 1877  417  1 1 36 

Ail 1865  336  1 

1  pt.  r.mending  L.  1B49,  [MS] 

Ch.438,i24 1876  431  2  • 

1  pt.  amending  L.  1840» 

Ck.  433,  §  1 1,  subd.  3. . .   1867  781  1  • 

1,  2.  4.  5,  7-9.  11-14.  22, 
31,32.55-37 1877  417  2 

2,  4,  19.  23.  24.  26  pt. 
amending  L.  1849.  Ch. 

438,  i  366,  Bubd.  5;  §  31  1865  615  SS,  3,  & 


3, 6, 10, 1&-21,  28-30,  33, 

34 1880  245 

6.  27 1866  824 

9 1869  883 

10 1867  781 

11.  86 1863  392 

17 1864  413 

AU 1877  417 

1 1880  £46 

1 1869  589 

AU irj77  417 

AU 1877  41T 

1.  2,  5,  6.  9 1880  245 

3 1867  782 

4,  7.  8 .    1893  6B6 

7 .    ,•,..  %^^  420 


14 

3 

4,  14  • 

7  • 

8  • 

1  • 

1136 

?     i^i 

"37 
B7 
^    30P.OJ 

1 

I  • 


I 

113 

iia 


SCHEDULE  OF  LAA^^S  REPEALED. 


Statutes  Hereby 
Repealed 


1863  392     All. 


1835  336 
1866  357 
1865  512 
1865  555 


1663  400 
1863  403 
1863  456 

1863  466 

1864  53 
1864  71 

1864  95 
1864  219 
1864  280 
1864  311 

1864  411 
1864  413 


All.. 
Ail.. 
AU.. 
AU.. 
2-5. 
AiL. 

AH.. 
All.. 
5.... 
All.. 

AIL. 
AJl.. 


1864  414  All. 


1864  417 
1864  428 
1864  421 
1864  422 

1864  543 
1864  545 

1864  578 

1865  218 


All. 
All. 
All. 
All. 

All. 
All. 

AJl. 
All. 


1865  296  Ail. 


AU. 
All. 
AU. 
AU. 


Previous  Repeaus 


Section 


REPEALING  STAT- 
UTES 


L.  I  Ch.  I     S 


1  pt.  amendjiig  L.  1849, 
Cfh.    ""  "        


See 
-note 


438,  §S  13,116,256. 
273,  352.  309 1865  615 


1  pt.  amending  L,  1849, 
Ch.  438,  §  179.  subd    ' 

1  pt.  amending 
Ch.438,  J  307. 


4 
L.  1849. 


1  pt.  amending  L.  1849, 
cfh.  438,  J  335 

1  pt.  amending  L.  1849, 
Ch.438,  §371 

1  pt.  amending  L.  1849, 
Ch.  438.  §S  104,  113, 
116.  154,  167,  first  two 
sentences,  179,  273;  §4. 

1,  3.  4 

AU 

AU 

AU 

All 

2-5 

1-11 

8.  10 

AU 

AU 


1875  28 
1864  413 

1876  431 
1866  824 


1877  417 
1880  245 
1880  2.45 
1880  245 
1896  ^48 
1880  245 
1880  245 
1880  245 
1867  782 
1877  417 
1880  245 


1... 
AU. 
AU. 

i... 

AU. 
1... 
2... 
AU. 
All. 
1... 
All. 
1... 
AU. 
AU. 
1... 
AU. 
AU. 
1... 
AU. 
1... 
1... 
All. 


2.  3,  5. 
7.  10, 
14  [311]* 

1 

1  ♦ 

14  ♦ 

14  * 


2 
2 
11139 

2 


ii*" 


40  [213] 


( 


1^38 
1140 


1872  680 
1880  245 
1880  245 
1866  824 
1880  245 

1865  615 

1866  824 
1880  245 
1880  245 
1866  784 
1880  245 
1875  608 
1880  245 
1877  417 
1866  307 
1880  245 
1877  417 
1870  49 
1877  417 
1866  588 
1877  417 
1896  548 


...[2l3j 


It  40 
1140 
11 
2 

10 

14 
2 

J  140 

1 

2 

1 

2 

1138 

1 

1140 

1138 

1 

1139 

1 

1130 

1 


AU. 
AU. 
AU. 


1880  245 
1877  417 
1877  417 


If  41 
39 
39 


11< 


m^] 


947 


SCHEDULE  OF  LAWS  REPEALED. 


JElBPEALBD 

PRBVioua  Repeals 

L. 

Ch. 

Section 

Section 

REPEAUNG  STAT* 

L.  1  Ch. 

5         See 

1865  615 

All 

1-3,6.7.9.14 

2,  5,  8 

4,5,8,10-13 

6 

7.  11,  14 

13 

All 

All 

All 

All 

All 

All            

1877  417 

1876  431 
1880   245 
1870  741 

1866  824 
1869  883 
1880  245 
1880  245 
1880  245 
1880  245 

1877  417 
1877  417 
1880  245 
1877  417 
1880  245 

1869  820 
1877  417 
1893  686 
1877  417 
1880  245 
1875     28 

1867  781 

1880  245 

1877  417 

1878  33 

1881  537 
1880  245 

1870  170 
1880  245 
1877  417 
1869  883 
1880  245 

1871  482 
1880  245 
1893  686 
1887  630 
1886  593 

1869  246 

1877  417 
1886  593 
1880  245 
1877  417 
1880  245 

1870  706 
1880  245 
1880  245 

2 

1865  616 

All 

1,  9.  11       • 

2 

10                • 

8,13,17       • 

12                • 

11141 

1865  724 

All 

2^**     . 

1865  733 

AH 

11(41 

1866  US 

All 

2 

1866  174 

All 

1'    40 

1866  17£ 

All 

1<    40 

1866  307 

All 

All 

All 

1,2,6.7.9,10 

6.7 

All 

All 

1.6-8,10.12,16,17 

3-5,11,13-15,18 

1  i  "pt.  amending* L.'  1 849! 
Ch.  438,   S  307,  subds, 
1,  5;    55  17.  18 

All 

All 

1,  2 

Part  rplating  to  the  city 

of  New  York 

AU 

2 

1142 

1866  58S 

All 

1*   40 

1866  692 
1866  782 

1,2,6,7,9-11.. 
All 

M42  [3151 
1140 

1866  784 

All 

1866  824 

All 

2           C2I61 

2                  ♦ 

12,  13 

16                • 

2 

1867     6£ 

\     All 

1867  11€ 

\     All 

1141 

1867  51C 

\     All 

1,  2              * 

1867  658 

All 

1 

1,43          ^ 

1867  781 

All 

All 

1-3,5,6,9,10,14,15.... 

2.  14 

4-n8,  11-13.  16 

1 

1,43 

1867  782 

1,  2,  ^16 

All 

3.  14           . 

1                                    • 

1,  7-10,  16 

1,4, 

1                                    • 

1867  887 

15 

16 

All  except  part  relating  to 
criminal  proceedings. . . 

All!;.'!!.*.*.*.*.'.*!;!.*!;;; 

All 

All 

2 

All 

AU 

2 

1                   • 

1868  594 

AH 

1141 
1     42 
1     44 

1868  596 

All 

1     42 

1K68  764 

All 

2 

1868  804 

All 

1                  * 

1868  82S 

All          

1J44 
1144 

1868  860 

All 

[2171 

1869     99 

AH 

All 

1877  417 
1877  417 
1877  417 
1880  245 

il43 

1869  133 

All 

AU 

1 

1143 

1869  157 

All 

1  143 

AU 

1145 

848 


SCHEDULE  OF  LAWS  REPEALED. 


Repealed 

Previous  Rspbaus 

L. 

Qi. 

Section 

Section 

REPEALING  STAT- 
UTE8 

L.    1 

Ch. 

1     1        See 

1869  246 

All 

3... 
AU. 
1... 
All. 
5.. . 

1870  359 
1880  245 
1872     92 
1880  245 
1877  417 
1880  245 
1877  417 
1877  417 
1880  245 

1872  139 
1880  245 
1877  417 

1880  245 

1880  246 

1873  211 
1880  245 
1877  417 

1870  741 

1876  431 
1880  245 
1880  245 
1880  245 
1875     32 

1877  417 
1875  442 
1880  245 
1890   155 

1874  9 
1880  245 
1893   686 
1880   245 
1880   245 

1875  428 
1880  245 

1871  708 

1880  246 

1881  537 
1880  246 

1880  245 
1877  417 

1881  637 
1875  616 
1896  648 
1880  480 
1877  417 

•1880  245 

14 

1869  260 

All 

1146 

1869  433 

All 

1146 
1'   43 

All 

All. 
AU. 
All. 
All. 
All. 
All. 
All. 

'^\ 

All. 
1... 
All. 
1-4. 
3.5. 
4,  8. 
6,  8. 
AU. 
AU. 
1    .. 

1  <   46 

1869  589 

1  '    43 

1869  626 

All 

1 '   43 

1869  627 

All 

.  amending  L.  1866 
692,  IJ6.7.. 

6,  Y.V.'id.'ia^ii!!! 
11,12. '.'.'.'.v.','.'.'.'. 

1'  46 

1869  672 

All 

2 

1869  748 

AH 

1145 

1143 

1 1  45  [218] 

1146 

1869  807 

All 

1869  820 
1869  831 

1  pt.  amending 
^  1866.  Ch. 

1869  845 

AI 

1869  883 

All 

1146 
2 

1870     2G 

AH 

1.3 
1.9 
2 
1546 

1870     37 

All 

1870     4fl 

All 

1870     59 

All 

All. 
1... 
AU. 
1... 
2... 

1,44         , 

1870     74 

All 

1,46         , 

All 

1                                   ♦ 

2.  .  . 

1146 

1870     78 

AU. 
AU. 
1-3. 
5... 
AU. 
1. .. 

1 

1146 

1 1  46  [2191 

1,46         ^ 

1870  151 
1870  170 

1-3,  5,  6 

All 

1870  341 

All 

1870  359 

All 

AU 

Part  relating  to  the  city 

of  New  York 

AU 

AU 

1-8.  10-14 

1-8,  10-15:  pt.  relating  to 

thecltyof  New  York,.. 

3 

15 

2 

1870  394 

•  All 

1 

1146 
1  1  46 

1870  408 

1-8.  10-15... 

1.2.4,6 

1 

1144 

1 

1                  • 

1 

1870  467 

1.. . 

1                  • 

1... 

1144 
1146 

All. 

1870  55G 

....    [2201 

1870  706 

All 

AU. 
2... 
7... 
AU. 

1880 
1874 
1880 
1880 

245 
258 
487 
246 

1,46^      I 

1870  717 

All 

1                                   * 

1146 

( 


949 


SOHEDULK  OF  LAWS  REPEALED; 


Statutes  Hebbbt 
Repealed 

Previous  Repeaus 

L. 

ClL 

Section 

SecOon 

RBPEAUNG  STAT- 
UTES 

L. 

1  Ch. 

1     1       See 

1870  741 

All 

1,2,5-11, 
3,  4,  12.  . 

12 

All 

AU 

4 

All      .... 

13-15 

1877  417 
1880   245 

1876  431 

1877  417 
1880  245 
1877   154 
1893  686 

1880  245 
1872     26 

1881  537 
1880  245 
1880  245 
1877  417 
1877  417 
1880  245 
1896  548 
1880  245 
1877  417 

1872  778 

1877  417 
1880  245 

1880  245 

1881  537 
1880  245 
1880  245 

1878  120 
1880  245 

1877  417 

1878  324 
1880  245 
1880   245 
1877  417 

1873  589 

1877  417 
1880  245 
1893  606 
1C80  245 
i:80  245 
1893  686 
1877  417 

1877  417 
1886  593 

1874  127 
1880  24S 

2 

1871  208 

AIJ 

2 

11                • 
If  45 
1  447 

1871  21S 

}     All 

1871  335 

All 

in*.         ^ 

AH 

1 

1871  361 

AU 

1,  subd.  1 

Part  relating  to  the  city 

of  New  York 

All 

All 

All 

2 

All 

All 

11[47 

1871  41S 

►     All 

r              m 

Wrl*^ 

All 

1 

lf47 
1*   47 

\     All 

1 '   45 

1871  603 

All 

1'    45 

1871  610 

All 

ll47 

1 

1871  70fl 

All 

AU 

AU 

1.3 

AU 

2 

1871  T3a 

All 

1145 

1871  76€ 

All 

1.  2             ♦ 

All 

1145 

1871   834 

AU 

AU 

Part  relatiiig  to  the  city 
of  New  York... 

AU 

AU 

11  47 

1871  874 

All 

1147 

1871  93€ 

Ali 

1872     26 
i872     02 

All 

1 

1147 

ll48 

3                  « 

All 

1 

All 

All 

1148 

1872  260 
1872  680 

AU 

All 

1 

All 

All 

1148 

1872  603 

All 

1 148 

1872  778 

1873  9 

All 

All 

2 

1,  2;  pt.prescribinK  pref- 
erence of  causes  on  cal- 
endars   

AU 

AU 

All 

1146 

All 

1       C»ll* 

1147 
1149 

1873     70 
1873     79 

All 

All 

1873  146 

All 

2 

1873  211 

All 

All 

1149 

1873  225 

All 

AU 

AU 

1    pt.    relatln?  to   dvU 

causes 

1 

1873  299 

All 

1147 

1873  427 

1 

All 

1147 
1148 

1873  552 

2 

1                 • 

AH 

AU 

114» 

1873  589 

12221 

1873  657 

All «. 

All 

AU 

1880 
1880 
1880 
1880 
1880 
1879 
1880 
1880 

245 
245 
245 
245 
245 
101 
245 
245 

2 

1873  663 

All    ..... 

2 

1874       9 

All 

All 

1 150 

1874  127 

All 

All 

1150 

1874  156 

All 

AU 

1      .    . 

1  150 

1874  208 

All 

1                 * 

All 

All 

2 

1874  258 

AU 

1150 

9CM> 


SOIIEDULE  OF  LAWS  REPEALED. 


EEPEAliED 


IS74  267 
l»74  ^22 
1H74  437 
1S74  4ri6 
1.ST4   469 

1574  470 
1«74  471 

imA  534 
1875  15 
1875  2S 
1875  32 

1575  4& 

1875  181 
1S75  167 
1873  :105 
1875  334 
1875  3:35 

isza  40a 

1875  420 

1R75  428 

1»75  443 

1875  MS 

1H75  519 

1875  542 
i«75  616 
187hi  (KiO 
1^76  267 
1870  277 

1876  278 
IflTe  21113 
1876  431 
1^76  442 

1876  444 

1877  11 
lg77  154 
1877  108 
1877  187 


AH .  . 
AlK, 
AIL. 
AIL, 
All.. 
AIL. 
AU.. 

AIL 

All, 
AIL 
AIL 
AIL 


AIL 

AIL 
All- 
All. 
AIL 
AIL 
AIL 
AIL 
AIL 
AIL 
AIL 
AIL 
AIL 
AIL 


AIL 
AU. 
AIL 
AIL 
AIL 
AIL 
AIL 
All. 
AU. 
AH. 


1877  203  AU. 


1877  257 
1877  274 


AIL 
AIL 


1877  2SS  All. 


1877  319 
ittT7  417 


All. 
AU, 


Pakvious  Rbpeals 


Settton 


KEPEiLING   HTAT- 

L.  1    Ch.I     S 


.AJI 1880  2 

All , . . . .    1877   4 

AU 1880   i 

All ....,...,.    1880   ; 

Ail 1880   : 

All 1893   I 

1 , .  _ ,    1870    ] 

All ..    1880   1 

AU.. ,..,...,   1880  : 

AU , 1880  ; 

AU 1877  ^ 

AU 1877  4 

6....... 1877  4 

All 1880  : 

AU 1877  4 

All 1877  ^ 

All , . , ,  -    1880  : 

AU 1880   : 

AU ..    1880   : 

All , 1877  - 

All ...-.    1880  : 

Ml 1880   ! 

AU 1880   : 

AU 1880   ; 

All 18S0  : 

AU.  .., ... 1893  I 

AVI 1877 

All ., ....   1880 

2 ,,........    1880 

All... .......   1880 

AU .  , . . .    1880 

All ...,,.    1880 

AU 18H0 

AIL,  ..-. 1880 

2,  3,  4 1881 


( 


]r' 


1-3 


52 


1. 1882  124 

AU 1880  245 

AU , ....  1881   ^7 

AIL  ... 1880  245 

Pari  Tt^lniliijr  to  the  c'liy 

of  New  Yurk ,  1881  537 

All...... 1880  245 


1 

11153 


y&ri  T^latlni:  lo  th&  city 

of  New  York , . ,  1881  537 

All. 1880   245 

AM 187W  311 

AJL 18.S(l   245 

All.  .  .  .  . ........  J8a0  548 

1,  subtl.  42 ..... 1878  40Ji 

1,  iiulHl.  46.  pi.  Ttixeallnff 

L,  1872,  Cli.  438,  so  far 

and   aBfji^t^nt   clerks  of 
rllstrfrt   courts  of  New 

York  dly,.... 1878  345 

3,  mbd.  17 1578  128 

&01 


[2271 


1 

M53 

I 

1153 

1         [228]* 


SCHEDULE  OF  LAWS  REPEALED. 


Statutes  Hereby 
Repealed 

Prbviouh  Repeals 

L. 

Ch. 

Section 

Section 

repealing  stat- 
utes 

L.  1 

Ch. 

5 

See 

1877  45€ 

All 

AU 1893 

AU 1880 

2 1878 

Part  relating  to  the  city 

of  New  York 1881 

AU 1880 

1 1879 

AU 1880 

686 
245 
175 

637 

245 

35 

245 

1 

2 

1 

11(54 

1878     30 

All 

1878     33 

All 

• 

1878  126 

All 

* 

1878  129 

All 

1878  16€ 

\     All 

P391 

1878  17£ 

AU 

AU 1880 

AU 1881 

1 1879 

2 1884 

AU 1880 

2 1880 

AU 1880 

245 
537 
211 
327 
245 
245 
245 

1 
1 

2 

1]54 

H54 

1878  21fi 

)     AU 

1878  292 

AU 

* 

1878  298 

2 

1878  32-5 

[     All 

1878  40J 

i     AU 

[230j 

1879     31 

)     AU 

1 1879 

AU 1880 

257 
245 

1 
2 

1879   101 

AU 

1879   151 

AU 

BSJ 

1879  211 

AU 

1879  267 

r     AU 

1 

1879  349 

1 

1879  301 

)     AU 

3331 

1879  31] 

All 

334 

1879  31€ 

;     All 

235 

1879  34g 

All 

1 1880 

58 

1 

* 

1879  38S 

AU 

[3361 

1879  40ti 

i     AU 

AU 1893 

1 1888 

1 1881 

AU 1880 

686 

555 

25 

245 

1 

1 
1 
2 

1880     36 

All 

* 

1880     5f' 

;    AU 

* 

1880  231 

AU 

1880  393 

All 

[&1 

1880  423 

All 

1880  48C 

AU 

AU 1896  648 

AU 1896  648 

1 
1 

1880  487 

AU 

1880  561 

5 

[isa 

1881     25 

AU 

1881     40 

AU 

AU 1893 

686 

1 

1881   211 

AU 

[341^ 

1881  4H 

AU 

3,  4 1889  472 

AU 1906  291 

1.  2 
2 

1881  65^ 

All    

[3431 

1882  124 

All 

AU 1893 

686 

1 

1882  34€ 

All 

gSJ 

1883  195 

All 

1883  205 

All 

2,  4,  6,  7,  9-11,  13   .            '««* 

60 

334 

365 

425 

36 

1-8 

2 
2-4 

1 

4 

AU 

2,  pt.  directing  that  sten- 
ographer appointed  hy 
board  of  claims  shaU  act 
as  deputy  clerk 

3.  5,  16 

12 

AU 

1884 
1888 
1893 
1897 

• 
* 

1883  42€ 

[348] 

952 


SCHEDULE  OF  LAWS  REPEALED. 


Statutes  Hbbbbt 
Repealed 


Previous  Repbalb 


Section 


bepealino  stat- 
utes 


I    L.  I    Ch.l     fi        See 


-note 


1884     00     All. 


1884  85 
1884  133 
1884  197 
1884  309 
1884  334 
1884  336 
1884  376 
1884  490 

1884  530 

1885  112 

1885  135 

1886  267 

1885  367 

1886  577 


1887  36 
1887  507 


1S87  630 
1888  118 


1888  302 
1888  365 


1888  555 
1888  571 


All. 
All. 
All. 
1. 


1,  pt.  directing  that  the 

stenographer  appointed 

by   said    commissioners 

or  board  of  claims  shall 

act  as  deputy  clerk ....  I884  334  2 

1 1888  365  1 

6 1887  507  1 

7 1896  451  2 

8 1889     68  2 

All 1897     36  4 

All 1897     36  4 

All 1896  548  1 

All 1885  112  1 


All.. 
2-5. 
All.. 
AU.. 
11.. 
All.. 
2,  3. 
2. 


1 1891  379     1 


All 1893  686     1 


AU 

6.  pt.  adding  S 
24toL.  1885, 
Ch.  183 

All 

AU 


All 1893  686     1 


AU 

1,  pt.  begin- 
ning with 
words  '*  and 
the  record  " 
to  end  of  sec- 
tion; 2 

AU 

AU 


All. 
AU. 


1 1896  451     1 

AU 1897     36     4 

AU 1893  686     1 


AU 1893  686     1 

1 1889     68     1 

AU 1897     36     4 


1880     68     All. 


1889  330 
1889  406 
1889  472 

1889  522 

1890  155 
1890  158 
1890  173 
1890  403 

1890  456 

1891  125 

1891  379 

1892  677 


2,3 

2,3.... 

AU 

AU 

AU 

AU 

2,  3 

AU 

AU 

5 

AU 

19.  last 

teaoe... 


1 1893  100  1 

AU 1893  686  1 

1 1890  403  1 

AU 1897  36  4 

2,  3 1895  544  2,  3 

2 1890  173  2 

AU 1906  291  2 

All 1897  36  4 

AU 1893  686  1 


2,  3 1893  686  1 

All 1897  36  4 

AU 1893  686  1 

5 1897  403  1 


[346J 

[248] 

[2491 
250] 
251] 


.  [2531 


[2S51 


[256J 


[257]* 


[258] 


[260] 
.  (261] 


8S3 


SCHEDULE  OF  LAWS  REPEALED. 


Statutes  Hbbxbt 
Repealed 


1893  100 
18^3  101 
18J3  425 
1834  731 
[895  544 
I89d  451 
1836  548 
1897  403 


1897  622 

1898  124 
(899  150 
1900  223 
1900  510 
1908  185 
OodeavU 


Code  Civil 
Code  Civil 


Ail 

All 

AU 

All 

2-4 

AU 

AU 

1  pt.  amend- 
ing L.  1891, 
Ch.  125.  S  5. 

AU 

AU 

AU 

All 

AU 

2.  3 

Procedure. .  27, 
95.  360;  part 
relating  to 
surrogate...  . 
Procedure.  .83, 
fourth    s  e  n- 

tence 

Procedure.  Arti- 
cle headings 
of  Ch.  1.  Til. 
2 


PREVionB  Repbaus 


Section 


repeauko  btat- 

UTES 


L.  I    Ch.|     ft 


AU. 


1897     36     4 


See 
-  note 

m 


3 1908  185     2  [265 

AU 1897     36     4 

1266} 


All. 


1899  150     4 


[275) 


&ft4 


NQXBS  TO  J^^HJfiPUlJ:, 


NOTES  TO  SCHEDXTIiE. 

[Prepared  by  Board  of  Statutory  Consolidation.] 

When  a  statute  has  been  specifically  repealed,  that  statute  and 
the  repealing  statute  are  given  without  an  explanatory  note. 

Statutes  indicated  by  an  asterisk  *  in  the  column  **  See  note/' 
have  been  amended  so  as  to  read  as  follows  and  superseded  and 
repealed  by  the  amending  statutes  noted.  In  case  the  entire 
statute  has  been  repealed  by  being  amended  "  to  read  as  fol- 
lows,*' except  the  section  which  states  when  the  act  shall  take 
effect,  this  section  is  included  in  the  word  **A1I "  under  the 
heading  "  statutes  hereby  repealed  "  without  further  explanation. 

100.  R.  S.,  Pt.  3,  Ch.  1,  Tit.  4,  §§  1-22,  24r-28,  35,  8(5,  40,  45. 
Sections  1-22,  24-28,  45  have  been  heretofore  repealed,  as  ap- 
pears in  the  schedule.  Sections  35,  36  are  covered  by  Code  Civ. 
Pro.  §  234,  and  Code  Crim.  Pro.  §  22.  Section  40  is  superseded 
by  Code  Civ.  Pro.  9  27. 

101.  R.  S.,  Pt.  3,  Ch.  1,  Tit.  5,  S  20,  subd.  30.  Repealing 
statute,  L.  1833,  Ch.  205,  §  3,  in  terms  repeals  subd.  20  of  said 
§  20.  In  fact  subdivision  30  was  intended,  as  shown  by  context 
of  balance  of  repealing  statute. 

102.  R.  S.,  Pt.  3,  Ch.  1,  Tit.  5,  $  20,  subd.  38.  Repealing 
statute,  L.  1829,  Ch.  80,  §  2,  in  terms  repeals  fi  21,  subd.  38.     In 

•  fact  $  20,  subd.  38,  was  intended,  as  shown  by  context  of  bal- 
ance of  repealing  statute. 

104.  R.  S.,  Pt.  3,  Ch.  8,  Tit.  17,  fi$  1-26,  31-34,  36-46.  All 
repealed,  as  appears  in  schedule,  except  §  32  which  provides  for 
warrant  of  attachment  against  sheriffs  for  failure  to  return 
warrant  for  collection  of  canal  tolls.  Canal  tolls  abolished. 
Obsolete. 

105.  R.  S.,  Pt.  4.  Ch.  2,  Tit.  8,  8  1.  Relates  to  fees  of 
Justices  of  peace.  All  except  last  paragraph  superseded  by  L. " 
1866,  Ch.  65V2.  The  last  paragraph  prohibiting  boards  of  super- 
visors from  allowing  accounts  in  favor  of  justices  of  the  peace 
for  any  warrant  or  any  complaint  for  an  assault  and  battery 
is  obsolete. 

106.  L.  1778,  Ch.  12,  $$  3,  4  6,  7,  1  Sess.  Section  3  obsolete. 
Court  of  probates  abolished.  Section  4,  Code  Civ.  Pro.  §  27, 
covers  the  provisions  of  this  section.  Section  7,  abrogated  by 
Code  Civ.  Pro.  fi$  232,  355.     Section  6  temporary. 

107.  L.  1778,  Ch.  14,  1  Sess.  Abrogated  by  Code  Civ.  Pro. 
§  3307. 

108.  L.  1770,  Ch.  10,  2  Sess.  Abrogated  by  provisions  of 
Code  Civ.  Pro.  §§  3307,  3323. 

100.  L.  1779,  Ch.  17,  3  Sess.  Abrogated  by  provisions  of 
Code  Civ.  Pro.  §§  3;i07,  3323. 

110,  L.  1780.  Oh.  56,  §  3.  Superseded  by  Code  Civ.  Pro. 
§  1072. 

111.  L.  1782,  Ch.  24,  5  Sess.  Directs  the  secretary  of  state 
to  deliver  certain  documents  to  the  court  of  probates.  Tem- 
porary and  obsolete. 

119.  Lr,  1782,  Ob.  1,  6  Sesa.    Revolutionary  war  act   Obsolete. 
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113.  L.  1783,  Gh.  14,  6  Sess.  Revolutionair  war  act.  Obso- 
lete. 

114.  L.  1783,  Ch.  31,  6  Sess.  Relates  to  actions  for  trespass 
brought  against  persons  occupying  or  injuring  property  during 
the  Revolutionary  war.  A  part  of  statute  was  repealed  by 
L.  1787,  Ch.  71,  §  1,  10  Sess.     Obsolete. 

115.  L.  17a3,  Ch.  41,  6  Sess.    Expired  by  limitation. 

117.  L.  1784,  Ch.  7.     Repealing  act     Obsolete. 

118.  L.  1784,  Ch.  48.     Temporary  and  obsolete. 

119.  L.  1784,  Ch.  59.     Revolutionary  war  act.     Obsolete. 

120.  L.  1784,  Ch.  12,  8  Sess.  Revolutionary  war  act.  Obso- 
lete. 

121.  L.  178G,  Ch.  16.    Temporary  and  obsolete. 

122.  L.  1780,  Ch.  29,  §  1.     Revolutionary  war  act.     Obsolete. 

123.  L.  1787,  Ch.  5,  10  Sess.  Relates  to  essoins  and  wager 
by  law.  Code  Civ.  Pro.  §  3339,  provides  that  there  shall  be  but 
one  form  of  civil  action.     Abrogated. 

124.  L.  1787,  Ch.  26,  §  7,  10  Sess.  Provides  a  penalty  for 
malicious  arrest.  Code  Civ.  Pro.  §  3343,  subd.  9,  makes  false 
arrest  a  personal  injury  and  an  action  for  a  personal  injury 
lies  at  common  law.     Abrogated. 

125.  L.  1787,  Ch.  71.     Repealing  act.    Obsolete. 

126.  L.  1787,  Ch.  94.     Revolutionary  war  act.     Obsolete. 

127.  L.  1788,  Ch.  41.     Revolutionary  war  act.    Obsolete. 

128.  L.  1788,  Ch.  73,  2  pt.  Repealing  act.    Obsolete. 

129.  L.  1701,  Ch.  8.  Section  1  is  a  repealing  statute.  Sec- 
tion 2  is  superseded  by  Code  Civ.  Pro.  §  3307. 

130.  L.  1702,  Ch.  28.     Superseded  by  Code  Civ.  Pro.  {  847. 

131.  L.  1705,  Ch.  1.    Temporary  and  obsolete. 

132.  L.  1796,  Ch.  2.  Covered  by  provisions  of  Code  Cfr. 
Pro.  §  44. 

133.  L.  1797,  Ch.  20,  f  20.    Repealing  statutes.    Obsolete. 

135.  L.  1798,  Ch.  52.  Covered  by  provisions  of  Code  Cir. 
Pro.  H  847. 

136.  L.  1798,  Ch.  68,  §  18.    Temporary  and  obsolete. 

137.  L.  1798,  Ch.  100.    Temporary  and  obsolete. 

138.  L.  1800,  Ch.  22.  Relates  to  circuit  court  and  sittings 
in  city  and  county  of  New  York.  Repealed  so  far  as  relates  to 
the  city  of  New  York  as  appears  in  schedule     Balance  obsolete. 

139.  L.  1801,  Ch.  176.  All  repealed  except  §  10  as  appears 
in  schedule.  This  section  confirms  certain  partitions  of  land 
made  prior  to  April  7,  1801.     Obsolete. 

140.  L.  1803,  Ch.  2.  Relates  to  terms  of  the  supreme  court 
of  judicature.     Obsolete. 

141.  L.  1803,  Ch.  55,  §  2.     Repealing  statute.     Obsolete. 

142.  L.  1805,  Ch.  135,  8$  4,  29.  Section  4  is  a  repealing 
statute.     Section  29  is  repealed  as  appears  in  schedule. 

143.  Lr.  1808,  ch.  8.    Temporary  and  obsolete. 

144.  L.  1810,  Ch.  193,  §|  14,  35.  Section  14  is  a  repealing 
statute.    Obsolete.     Section  35  is  repealed,  as  appears  in  schedule. 

145.  L.  1813,  Ch.  203,  §§  25,  34,  50.  Sections  25  and  34 
are  repealed  as  appears  in  schedule.  Section  50  is  ^vered  by 
provisions  of  Code  Civ.  Pro.  J  1211. 

146.  L.  1814,  Ch.  141.  Covered  by  provisions'  of  Code  Cir. 
Pro.  §§  1390,  1391. 

147.  L.  1814,  Ch.  162,  §  1.  Relates  to  the  court  of  chancery 
which  was  abolished  by  the  Constitution  of  1846,    Obsolete, 
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148.  L.  1814,  Ch.  193.  Covered  by  provisions  of  Code  Civ. 
Pro.  S  250. 

150.  L.  1817,  Ch.  90.  Courts  of  common  pleas  and  general 
sessions  abolished.     Obsolete. 

151.  L.  1818,  Ch.  fiO,  §§  1,  3,  4.     Obsolete. 

152.  L.  1819,  Ch.  178.     Expired  by  limitation. 

154.  L.  1821,  Ch.  38.     Repeals  L.  1818,  Ch.  259,  §  8. 

155.  L.  1821,  Ch.  203,  §  1.  Provides  for  enforcement  of  the 
penalties  provided  for  in  certain  acts  which  have  been  repealed 
or  superseded  by  subsequent  legislation,  making  statute  cited 
obsolete  and  inoperative. 

156.  If.  1822,  Ch.  114.  Relates  to  terms  of  courts  which  no 
longer  exist,  as  constituted  in  1822.     Obsolete. 

157.  L.  1822,  Ch.  247.  Relates  to  court  for  trial  of  im- 
peachment and  correction  of  errors,  which  no  longer  exists.  Ob- 
solete. 

158.  L.  1823,  Ch.  54j  !  1.  Relates  to  court  for  trial  of  im- 
peachments and  correction  of  errors,  which  has  been  abolished. 
Obsolete. 

159.  L.  1824,  Ch.  81.  Statute  cited  relates  to  supplying  clerk 
of  court  of  common  pleas  with  reports  of  the  supreme  court  of 
judicature.    Obsolete. 

160.  L.  1825,  Ch.  4.  Relates  to  court  for  trial  of  impeach- 
ments and  correction  of  errors,  which  court  is  abolished.  Obso- 
lete. 

161.  L.  1828,  Ch.  134.  Abrogated  and  superseded  by  Code 
Civ.  Pro.  §  2498. 

162.  L.  1828,  Ch.  20  (2d  meeting),  §  15,  m  8,  37-44,  48-50, 
52-55.  All  repealed  except  paragraphs  37,  42,  which  added  cer- 
tain sections  to  the  Revised  Statutes,  which  added  sections  have 
been  since  repealed. 

168.  L.  1828,  Ch.  21  (2d  meeting),  §  1.  The  paramphs  of 
this  statute  recommended  for  repeal  are  paragraphs  which  them- 
selves repeal  other  statutes  included  in  tnis  schedule.     Obsolete. 

164.  L.  1829,  Ch.  108.  Reft^rs  to  court  for  the  trial  of  im- 
peachments and  correction  of  errors,  which  is  abolished.  Ob- 
solete. 

165.  L.  1829,  Ch.  225.  Refers  to  section  of  the  Revised  Stat- 
utes which  has  been  repealed.     Obsolete. 

166.  L.  1829,  Ch.  252.  Covered  by  Code  Civ.  Pro.  §  449  and 
by  Executive  Law.  §  52. 

168.  L.  1830,  Ch.  5,  §  3.    Repealing  statute.    Obsolete. 

169.  L.  1830,  Ch.  12.  Relates  to  the  court  of  chancery  which 
was  abolished  by  the  Constitution  of  184fi. 

170.  L.  1830,  Ch.  28.  Covered  by  Code  Civ.  Pro.  §  1247. 
Section  2  temporary  and  obsolete. 

171.  L.  la^O,  Ch.  105,  §  2.    Repealing  statute.    Obsolete. 

172.  L.  1830,  Ch.  238.     Revolutionary  war  act.     Obsolete. 

173.  L.  1830,  Ch.  320,  §8  14-23,  30-38,  40-50,  52^)7,  G.3,  64. 
68.  Repealed  as  appears  in  schedule,  except  so  much  of  §  16 
as  added  a  8  69  to  R.  S.,  Pt.  2,  Ch.  6,  Tit.  1,  and  §  68. 
Former  superseded  by  Code  Civ  Pro.  f  2611,  latter  states  when 
act  shall  take  effect. 

174.  L.  1831,  Ch.  16.  Establishes  office  of  vice-chancellor. 
Court  of  chancery  abolished  in  1846.     Obsolete. 

175.  L.  1832,  Ch.  210.     Obsolete. 

176.  L.  1&32,  Ch.  308.  Terms  of  court  for  the  correction  o£ 
errors.     Obsolete, 
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177.  li.  1884,  Ch.  1.  ReUtes  to  office  of  Tice-chancellor  of 
court  of  chancery.     Obsolete. 

178.  L.  1834,  Ch.  109.  Relates  to  terms  of  the  court  for 
the  correction  of  errors,  which  court  is  abohshed. 

179.  L.  1836,  Ch.  30.  Relates  to  the  court  of  chancery  which 
was  abolished  by  Constitution  of  1846. 

180.  L.  1837,  Ch.  430,  §§  2,  3.  Sections  2  and  3  are  super- 
seded by  Code  Civ.  Pro.  $  828. 

181.  L.  1837,  Ch.  465.  Section  1  repealed  as  appears  in 
schedule.     Section  2  is  a  validating  statnte.     Obsolete. 

182.  L.  ]8;i8,  Ch.  26().  Relates  to  rights  of  redemption  ex- 
isting under  L.  1837,  Ch.  410,  which  act  was  repealed  by  §  9 
of  the  act  examined  from  and  after  November  1,  1838.    Obsolete. 

183.  L.  1830,  Ch.  101.  Repealed,  as  appears  in  schedule,  so 
far  as  it  relates  to  the  city  of  New  York.  Relates  to  court  of 
chancery.     Obsolete. 

184.  L.  1839,  Ch.  211.  Appointment  of  a  vice-chancellor 
of  court  of  chancery.  Said  court  abolished  by  Constitution  of 
1846,  Art.  14,  J  5. 

185.  L.  1839,  Ch.  307.  Relates  to  court  of  chancery  which 
was  abolished  by  the  Constitution  of  1846,  Art.  14,  {  5.  Ob- 
solete. 

187.  L.  1840,  Ch.  38.  Refers  to  court  of  chancery  which 
was  abolished  by  the  Constitution  of  1846,  Art.  14,  §  5.  Ob- 
solete. 

188.  L.  1840,  Ch.  41,  f  3  pt.     Repealing  statute. 

189.  L.  1840,  Ch.  238,  §§  2,  3.  Section  2  is  repealed  as  ap- 
pears in  schedule.     Section  3  states  when  act  shall  take  effect. 

190.  L.  1840,  Ch.  314.  Relates  to  officers  and  terms  of  the 
court  of  chancery,  which  was  abolished  by  Constitution  of  1846, 
Art.  14,  §  5. 

191.  L.  1840,  Ch.  320.  Relates  to  the  court  for  the  correc- 
tion of  errors  which  was  abolished  by  the  Constitution  of  1846, 
Art.  6,  d  25.     Obsolete. 

192.  L.  1841,  Ch.  237.  Section  1  relates  to  fees  for  solicitors. 
Obsolete.  Section  2  is  a  repealing  statute.  Section  3  prescribes 
fees  of  sergeant-at-arms  of  the  late  court  of  chancery.    Obsolete. 

193.  L.  1842,  Ch.  202.  Section  1  relates  to  compensation 
of  sergeant-at-arms  of  the  court  of  chancery  and  criers  of  the 
supreme  court.  The  office  of  sergeant-at-arms  was  abolished  with 
said  court  by  the  Constitution  of  184<3,  Art.  14,  §  5.     Salary  of 


criers  of  Rupreme  court  provided  for  in  Code  Civ.  Pro.  I  91  and 

by   L.  1892,  Ch.  686,   $  230,  subd.  4,  as  amended  by  L.   ' 

Ch.  439.     Section  2  is  a  repealing  statute. 


194.  L.  1842,  Ch.  309.  Relates  to  the  register,  as.<»istant 
register  and  clerks  in  chancery,  which  were  abolished  with  the 
court  of  chancery  by  the  Constitution  of  1846.  The  clerks  of 
the  supreme  court  referred  to  in  this  act  were  the  clerks  of  the  old 
supreme  court  located  at  New  York,  Albany,  Utica  and  Geneva. 
The  statute  became  obsolete  and  inoperative  on  the  going  into 
effect  of  the  Constitution  of  1846. 

195.  L.  1S42,  Ch.  324.  Corrects  "clerical  errors"  in  a  stat- 
ute which  has  since  been  repealed.     Obsolete. 

196.  Ij.  1844,  Ch.  341.  Register,  assistant  register,  and 
clerks  of  court  of  chancery  abolished  with  the  court  of  chancery 
by  the  Constitution  of  1846.  Clerks  of  the  supreme  court  men- 
tioned In  statute  examined  were  the  clerks  of  the  old  supreme 
court  located  at  New  York,  Albany,  Utica  and  Geneva.    Statute 
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became  obsolete  and  inoperative  on  the  going  into  effect  of  the 
Constitution  of  184G. 

197.  L.  1845,  Ch.  235.  Relates  to  the  court  of  common  pleas 
which  was  abolished  by  the  Constitution  of  1846,  Art.  14,  |  15. 

198.  L.  1847,  Ch.  390,  f§  2-A.  Sections  2,  3  are  repealed  as 
appears  in  schedule.     Section  4  states  when  act  takes  effect. 

199.  L.  1847,  Ch.  391.  Section  1  repealed  by  construction  as 
appears  in  schedule,  balance  superseded  and  included  in  New 
York  crty  consolidation  act,  L.  1S82,  Ch.  410,  §i  1119-1122. 

200.  U  1847,  Ch.  410.  Sections  1-8  which  are  repealed  as 
appears  in  schedule  comprise  the  entire  statute. 

ZOI.  L.  1848,  Ch.  82.  Superseded  by  New  York  city  consoli- 
dation act,  L.  1882,  Ch.  410,  J5  1119-1122. 

802.  L.  1853,  Ch.  421.  Enrolling  decrees  of  late  court  of 
chancery.    Court  abolished  by  Constitution  of  1846,  Art.  14,  §  5. 

203.  L.  1854,  Ch.  135.    Temporary. 

204.  L.  1855,  Ch.  10.     Covered  by  Code  Civ.  Pro.  $  27. 

205.  L.  1&55,  Ch.  202.     Obsolete. 

206.  L.  1855,  Ch.  471,  1$  4,  5.  Section  4  has  been  repealed 
as  appears  in  schedule.  Section  5  atatM  when  act  shall  take 
effect. 

207.  L.  1860,  Ch.  202.  Repealed  in  part  by  L.  lOT,  Ch.  417, 
§  1,  5F  ^*  The  entire  subject  of  admission  of  attorneys  to  the 
practice  of  law  is  covered  in  Judiciary  Law,  Article  15. 

208.  L».  1862,  Ch.  460.  Amendatory  pf  the  Code  of  Procedure 
of  184a-9,  which  is  repealed.     Obsolete. 

209.  L-  1862,  Ch.  485.  Section  1  repealed  as  appears  in 
schedule.  Section  2  repeals  and  section  3  states  when  act  takes 
effect. 

210.  L.  1863,  Ch.  362,  §§  1-9.  Repealed  except  S  8  which 
continues  certain  repealed  provisions  of  Revised  Statutes. 

211.  L.  1863.  Ch.  392.  Sections  1,  3,  4  are  repealed  as  ap- 
pears in  schedule.    Section  2  is  a  repealing  statute. 

212.  L.  1864,  Ch.  71.  Sections  1-11  repealed  as  appears 
in  schedule.    Balance  covered  by  Code  Civ.  Pro.  §  2729,  subd.  2. 

213.  Im  1864,  Ch.  280,  f  5.  Repeals  part  of  Revised  Statutes 
contained  in  this  schedule. 

214.  Lf.  1865,  Ch.  336.  Relates  to  the  "  tribunal  of  concilia- 
tion."    Obsolete. 

215.  L.  1866,  Ch.  692,  §§  1,  2,  6,  7,  9-11.  All  repealed  except 
S  11  as  appears  in  schedule.     Section  11  is  a  repealing  statute. 

216.  L.  1866,  Ch.  824.  Sections  are  all  repealed  except 
S{  2  and  9  as  appears  in  schedule.  As  enacted  this  statute 
contained  neither  of  the  section  numbers. 

217.  Li.  1868,  Ch.  889.  Statute  cited  authorizes  attorney- 
general  to  institute  actions  on  certain  canal  contracts  made  in 
December,  1866.     Obsolete. 

218.  L.  1869,  Ch.  820,  §  1  pt.  Repealed  as  appears  in 
schedule.     Balance  coveiTd  by  Code  Civ.  Pro.  §§  3323,  3324. 

219.  L.  1870,  Ch.  151,  §§  1-3,  5,  6.  Sections  1-3.  5  repealed 
as  anpears  in  schedule.     Section  6  is  when  to  take  effect. 

220.  L.  1870,  Ch.  550,  §  1.     Repealing  statute. 

221.  L.  1873,  Ch.  9.  Calendar  of  commission  of  appeals 
which  expired  by  limitation.  Section  2  amended  by  L.  1873, 
Ch.  589^  "  so  as  to  read  as  follows." 

222.  L.  1873,  Ch.  589.  Relates  to  the  old  commission  of 
appeals.    Obsolete. 
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224.  li.  1876,  Gh.  444.  Sections  2-4  amended  "to  read  as 
follows"  and  tnus  repealed  by  implication  as  appears  in  the 
schedule.  Section  1  establishes  a  state  board  of  audit  which  was 
abolished  by  L.  1883»  Gh.  205,  §  12.  Section  5  is  when  to  take 
effect.     Entire  act  superseded  by  L.  1883,  Gh.  205. 

224a.  L.  1877,  Gh.  11.  Gonsolidated  in  Gode  Git.  Pro.  i  356. 
See  note  1. 

225.  L.  1877,  Gh.  154.  Section  1  amended  "to  read  as 
follows*'  by  L.  1882,  Gh.  124,  §  1.  Section  2  states  when  act 
takes  effect 

226.  L.  1877,  Gh.  187.  In  terms  L.  1881,  Gh.  537.  repeals 
L.  1877,  Gh.  lo7,  but  gives  the  tiUe  of  Gh.  187  and  date  of 
passage  of  same.     Chapter  157  relates  to  town  of  Little  Falls. 

227.  L.  1877,  Gh.  257.  Provides  that  the  minutes  of  the 
common  council  of  the  city  of  Buffalo  shall  be  received  as  prima 
facie  evidence  of  such  proceedings.  Superseded  by  Gode  Giv. 
Pro.  §  941. 

228.  L.  1877,  Gh.  417.     General  repealing  act. 

229.  L.  1878,  Gh.  166.  Repealing  statute  and  the  repeal  has 
been  noted  in  schedule. 

230.  L.  1878,  Gh.  408.  Amends  L.  1877,  Gh.  417,  §  1,  para- 
graph 42,  in  effect  adding  another  repeal  to  said  paragraph. 
Obsolete. 

231.  L.  1879.  Gh.  151.     Govered  by  Gode  Giv.  Pro.  §  2484. 

232.  L.  1879,  Gh.  211.  Superseded  by  Gode  Giv.  Pro.  {  941 
as  amended  by  L.  18^,  Gh.  203. 

233.  L.  1879,  Gh.  305.  Affects  L.  1846,  Gh.  276,  §  1,  which 
was  repealed  by  L.  1880,  Gh.  245,  §  1.  Govered  by  Gode  Giv. 
Pro.  j  3027. 

234.  L.  1879,  Gh.  311.  L.  1877,  Gh.  285,  affected  by  this  act 
repealed  by  L.  1880,  Gh.  245,  §  1,  H  53.  Covered  by  Gode  Civ. 
Pro.  j  2485. 

235.  L.  3879,  Gh.  316.  Amends  L.  1853,  Gh.  238.  which 
was  repealed  by  L.  1880,  Gh.  245,  §  1,  If  30.  Govered  by  Code 
Giv.  Pro.  §§  1866,  18(57,  and  repealed  by  implication.  See  Hor- 
ton  V.  Gantwell,  108  N.  Y.  255,  and  Anderson  v.  Anderson,  112 
N.  Y.  104. 

236.  L.  1879,  Gh.  389.  Superseded  by  Gode  Giv.  Pro.  §§  744, 
747,  748.  2530.  2537,  2758,  2761,  2798. 

237.  L.  1880,  Ch.  393.  Gonsolidated  in  Code  Giv.  Pro. 
§  1404a. 

238.  L.  1880.  Gh.  423.     Gonsolidated  in  Gode  Giv.  Pro.  §  236. 

239.  L.  1880,  Gh.  561,  §  5w  Consolidated  in  Gode  Civ.  Pro. 
§  801a. 

240.  L.  1881,  Ch.  25.  Became  obsolete  March  9,  1882,  by 
its   terms. 

241.  L.  1881,  Gh.  211.  Relates  to  the  state  board  of  audit 
Superseded  by  L.  1883.  Gh.  205,  which  established  the  board  of 
claims  and  abolished  the  board  of  audit. 

242.  L.  1881,  Gh.  654.  Govered  by  Gode  Giv.  Pro.  §§  812, 
813 

243.  L.  1882.  Ch.  340.  Gonsolidated  in  Gode  Civ.  Pro. 
§  961a. 

244.  L.  1883,  Ch.  195.  Consolidated  in  Code  Civ.  Pro. 
§  961b. 

245.  L.  1883,  Gh.  426.  Superseded  by  L.  1901,  Gh.  602. 
section  10  of  which  repeals  acts  inconsistent  with  the  balance 
thereof. 
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246.  L.  1884,  Gh.  309,  §  1.  Consolidated  in  Code  CiT.  Pro. 
§  2481,  subd.  li 

247.  L.  18S4,  Ch.  336.  §§  2-5.  This  statute  is  a  general 
statute  relating  to  appraisal  of  canal  claims.  Section  1  has 
been  recommended  for  repeal  in  the  Canal  Law  as  having  been 
superseded  by  §  80  of  the  Canal  Law  which  treats  of  appropria- 
tions generally  by  the  state  for  canal  purposes.  The  second  sec- 
tion is  recommended  for  repeal  as  having  been  superseded  by 
§  264  of  the  Code  of  Civil  Procedure  relating  to  the  jurisdic- 
tion of  the  Court  of  Claims.  This  jurisdiction  extends  to  private 
claims.  Section  264  of  the  Code  prior  to  1908  expressly  con- 
tained the  w^ords  "  appropriations  of  land."  This  expression  was 
omitted  when  the  section  was  amended  in  1908,  but  the  lan- 
guage contained  in  the  1908  amendment  is  broad  enough  to 
cover  private  claims  for  appropriations.  Section  3  is  consoli- 
dated in  §  274  of  the  Code  of  Cfivil  Procedure.  See  note  §  37a. 
Section  4  repeals  inconsistent  legislation.  Section  5  is  when  to 
take  effect. 

248.  L.  1884,  Ch.  376.  Consolidated  in  Code  Civ.  Pro. 
§  961c. 

249.  L.  1884,  Ch.  530,  §  11.  .Repealing  statute  and  the  re- 
peal has  been  noted. 

250.  L.   188.5,   Ch.   112.     Repealing  statute. 

251.  L.  1885,  Ch.  135,  |5  2,  3.  Section  2  is  covered  by  Code 
Civ.  Pro.  §  983.     Section  3  is  when  to  take  effect. 

252.  L.  1885.  Ch.  267,  §  2.     Obsolete. 

253.  L.  1886,  Ch.  577,  §  6  pt.  The  part  of  §  6  which  adds 
§  24  to  L.  1885,  Ch.  183,  is  covered  by  Code  Civ.  Pro.  §  791, 
subd.  1,  as  amended  by  L.  1898,  Ch.  136,  and  U  1906,  Ch.  51. 

254.  L.  1887,  Ch.  36.  Obsolete,  except  §  4,  which  is  covered 
by  Code  Civ.  Pro.  §  933. 

255.  L.  1888,  Ch.  118,  §§  1  pt.  2.  Covered  by  Code  Civ. 
Pro.  i  933. 

256.  L.  1888,  Ch.  555.  Consolidated  in  Code  Civ.  Pro. 
§  961  d. 

257.  L.  1889,  Ch.  406,  H  2,  3.  Section  2  was  "amended 
to  read  as  follows  "  by  L.  1890,  Ch.  173,  §  2,  and  as  so  amended 
superseded  by  Code  Civ.  Pro.  §  2713.  Section  3  is  when  act 
takes  effect. 

258.  L.  1800,  Ch.  158.  Consolidated  in  Code  Civ.  Pro. 
S  961e. 

260.  L.  1891,  Ch.  379.  Superseded  by  Code  Civ.  Pro. 
SS  266,  280. 

261.  L.  1892,  Ch.  677,  S  19  pt.  Last  sentence  consolidated 
in  Code  Civ.  Pro.  §  931b. 

262.  L.  1893,  Ch.  100.  Amends  L.  1847,  Ch.  80.  $  1,  "so 
as  to  read  as  follows."  L.  1847,  Ch.  80  was  repealed  by  L.  1893, 
Ch.  686.  The  amendatory  act  was  not  expressly  repealed  but 
is  superseded  by  Code  Civ.  Pro.  §  2719,  as  amended  by  L.  1893, 
Ch.  686. 

263.  L.    1893,    Ch.    101.     Consolidated    in    Code    Civ.    Pro. 

264.'  L.  1894,  Ch.  731.  Consolidated  in  Code  Civ.  Pro. 
{  2705. 

265.  L.  1895,  Ch.  544,  §§  2-^.  Section  2  consolidated  in  Code 
Civ.  Pro.  S  3306a.  Section  3  was  amended  "  so  as  to  read  as 
follows."     Section  4  is  when  act  takes  effect. 

266.  L.  1896,  Ch.  548.     General  repealing  statute. 
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267.  L.  1897,  Gh.  403,  §  1  pt.  Consolidated  in  Ck>de  €»▼. 
Pro.  i  941a. 

268.  L.  1897,  Ch.  622.  ConsoUdated  in  Code  Civ.  Fro. 
I  961f. 

269.  L.  1899,  Ch.  150.  Sections  1-^3  consolidated  in  Code  Civ. 
Pro.  S  3331a.     Section  4  is  a  repealing:  section. 

270.  U  1900,  Ch.  223.  ConsoUdated  in  Code  Civ.  Pro. 
§  2408a. 

271.  L.  1900,  Ch.  510.  Consolidated  in  Code  Civ.  Pro. 
S  2481,  8ubd.  12. 

272.  Lr.  1908,  Ch.  185,  S§  2,  3.  Consolidated  in  Code  GiT. 
Pro.  J  2509,  subd.  7. 

278.  Code  Civil  Procedure  §§27  pt.,  95  pt,  360  pt.  Sec- 
tion 27,  part  relating  to  surrogate  has  been  inserted  in  §  2507. 
Section  95,  part  relating  to  surrogate  has  been  inserted  in  ^2512. 
Section  360,  part  relating"  to  surrogate  has  been  made  §  lS23a. 

274.  Code  Civil  Procedure  §  83  pt.     The  fourth  sentence  of 
Code  Civ.  Pro.  is  made  §  1323a.    The  remainder  of  §  83  is  in* 
Judiciary  Law,  §§  14,  24,  295-297,  301. 

275.  Code  Civil  Procedure,  article  heading  of  Ch.  1.  Tit.  2. 
This  title  formerly  embraced  "three  articles,  including  §§  46-99. 
Of  these  sections  the  ones  remaining  in  the  Code  are.  §§  52, 
53,  55,  60  pt.,  65,  83  pt.,  and  95  pt.  It  has  been  thought  best 
to  remove  the  article  headings  and  let  the  title  stand  without  a 
division  into  articles. 
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Made  by  L.  1909,  Ch.  65. 

[Prepared  by  Board  of  Statutory  Consolidation.] 

!•  §  356.  This  section  is  inserted  in  the  Code  of  Giyil  Pro- 
cedure because  it  relates  to  the  powers  of  county  judges  and 
provisions  of  a  similar  nature  are  now  in  this  title  of  the  Code, 
ii'ormer  S  356  of  the  Code  is  recommended  for  repeal  in  the 
Judiciary  Law  and  County  Law. 

3.  §  801a.  This  section  is  consolidated  in  the  Code  of  Civil 
Procedure,  since  it  deals  entirely  with  practice  and  has  no  place 
in  the  Partnership  Law.  L.  1880,  Ch.  561,  §|  1-4,  were  incor- 
porated in  and  repealed  by  the  Partnership  Law  enacted  in  1897. 
When  L.  1880,  Ch.  561,  was  incorporated  m  the  Partnership  Law 
the  section  consolidated  in  the  text  was  left  unrepealed  in  the 
session  laws  probably  because  it  contained  practice  matter.  It 
is  now  placed  in  the  Code  of  Ciyil  Procedure  with  a  proper  refer- 
ence to  ^S  20  and  21  of  the  Partnership  Law  where  the  re- 
mainder of  the  statute  is  to  be  found. 

4.  $  841a.  The  proyision  inserted  in  the  text  is  matter  relat- 
ing to  practice  which  is  now  found  in  the  session  laws.  The  pro- 
yision relates  to  evidence  and  has  been  placed  under  that  head  in 
the  Code  of  Civil  Procedure  under  the  article  relating  to  the 
competency  of  witnesses.  It  is  made  a  new  section  at  the  end 
of  Art.  1,  Tit  1,  Ch.  9. 

5.  S931a.  This  section  consists  of  the  last  sentence  of  Code 
CivU  Procedure,  §  432,  subd.  2.  The  portion  of  §  432,  subd.  2, 
which  relates  to  the  method  of  designating,  by  a  foreign  corpo- 
ration, a  person  upon  whom  to  serve  a  summons  has  been  trans- 
ferred to  the  General  Corporation  Law,  and  the  portion  of  said 
subdivision  here  consolidated  is  an  evidence  provision  and  should 
be  with  similar  provisions  in  the  Code  of  Civil  Procedure.  There 
were  provisions  relating  to  the  designation  by  a  foreign  corpora- 
tion of  a  person  upon  whom  to  make  service,  both  in  the  Code  of 
Civil  Procedure  (§  432)  and  in  the  General  Corporation  Law 
(§  16).  These  provisions  were  not  entirely  harmonious  and  in 
the  text  by  the  insertion  of  the  new  section  in  the  Code  of  Civil 
Procedure,  to  wit:  Section  931a,  and  by  amending  fi  432  of 
the  Code  of  Civil  Procedure  these  provisions  have  been  har- 
monized. The  substantive  matter  in  both  §|  432  and  16  relating 
to  the  actual  designation  of  a  person  upon  whom  to  make  service 
has  been  consolidated  in  the  General  Corporation  Law  (§  16), 
while  the  practice  provisions  relating  to  the  service  of  papers  upon 
a  foreign  corporation  have  been  brought  together  in  the  Code  of 
Civil  Procedure.  The  General  Corporation  Law  (§  16)  provides 
that  the  person  designated  must  have  an  office  or  place  of  business 
at  the  place  where  such  corporation  had  its  principal  place  of 
business  within  the  state,  while  the  Code  of  Civil  Procedure 
({  432,  subd.  2)  provides  that  the  designation  "must  specify  a 
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Slace  within  the  state  as  the  office  or  residence  of  the  person 
esignated,"  and  does  not  require  that  the  place  should  be  the 
same  as  the  location  of  the  principal  place  of  business  of  the  cor- 
poration. The  Code  of  Civil  Procedure  (§  432,  subd.  2)  pro- 
vides that  a  person  designated  may  from  time  to  time  "change 
the  place  specified  as  his  office  or  residence  to  some  other  place 
withm  the  state  by  a  writing  executed  by  him  and  filed  in  like 
manner,"  while  the  General  Corporation  Law  (fi"  16)  provides 
that  if  the  person  designated  **  removes  from  the  place  where  the 
corporation  has  its  principal  place  of  business  within  the  state  ** 
and  the  corporation  does  not  within  thirty  days  after  such  re- 
moval designate  another  person  upon  whom  process  may  be  served 
within  the  state  the  secretary  of  state  may  revoke  the  authority 
of  the  corporation  to  do  business  within  the  state  and  process 
may  be  served  upon  the  secretary  of  state.  The  General  Corpo- 
ration Law  (§  IG)  provides  for  a  case  where  a  person  designated 
dies  or  removes  from  the  place  where  the  corporation  has  its 
principal  place  of  business  within  the  state,  while  the  Code 
(§  43*2,  subd.  3)  provides  for  a  case  where  the  designation  "  is 
not  in  force."  While  §  432  of  the  Code  was  amended  as  late 
as  1903  by  Ch.  311,  and  §  16  of,  the  General  Corporation  Law 
was  amended  only  as  late  as  1895  by  Ch.  672,  the  provisions  of 
the  General  Corporation  Law  have  been  followed  in  the  consoli- 
dation rather  than  those  of  the  Code  as  the  later  expression  of  the 
Legislature,  since  the  amendment  of  the  Code  in  1903  related 
to  other  matters  in  the  section  and  did  not  affect  the  ori^nnal 
provisions  relating  to  the  designation  of  the  person  upon  whom 
service  might  be  made  for  a  foreign  corporation.  All  of  the 
substantive  provisions  relating  to  the  manner  of  designating  a 
person  upon  whom  service  may  be  made  on  behalf  of  a  foreign 
corporation  have  been  consolidated  in  §  16  of  the  General  Cor- 
poration Law  and  the  whole  snbject  made  consistent.  While 
§  16  of  the  General  Corporation  Law  provides  for  service  in  case 
the  designated  person  dies  or  removes  from  the  place  where  the 
corporation  has  its  principal  place  of  business,  the  language  of 
subd.  3  of  I  482  of  the  Code  of  Civil  Procedure  has  been  pre- 
served as  broader  in  its  application,  covering  any  case  where  the 
designation  "  is  not  in  force."  The  General  Corporation  Law 
provides  for  service  in  a  case  where  the  person  designated  dies 
or  removes  from  the  place  where  the  corporation  had  its  principal 
place  of  business  within  the  state  and  this  provision  has  been 
incorporated  as  subd.  4  of  §  432  of  the  Code  of  Civil  Procedure 
so  that  the  section  may  provide  for  a  complete  scheme  for  service 
upon  a  foreign  corporation. 

6.  §  931b.  It  soems  incongruous  to  retain  this  provision  as  a 
part  of  a  section  in  the  General  Construction  Law  relating  to 
what  shall  constitute  a  quorum  or  majority  of  a  public  board  or 
body  and  the  provision  in  the  text  has  been  placed  therefore  with 
these  provisions  of  the  Code  of  Civil  Procedure  relating  to  docu- 
mentary evidence  and  presumptive  evidence  of  written  instru- 
ments. 

7.  §  941a.  This  section  consists  of  a  part  of  L.  1891,  Ch.  125, 
5  5.  The  remainder  of  L.  1891.  Ch.  125  providing  for  the  publi- 
cation of  the  Colonial  Statutes  by  the  former  commissioners  of 
statutory  revision  has  been  treated  as  special  and  not  repealed. 
It  seems  that  the  provision  consolidated  in  S  941a  is^  sufficiently 
important  to  bo  included  in  the  Code  with  other  similar  matter. 

8.  S  961a.  This  statute  is  provided  for  in  Penal  Code,  {  19^ 
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as  to  criminal  proceedings  and  is  inserted  here  to  take  care  of  its 
apolication  to  civil  matters. 

9.  {  9(51  b.  This  statute  consists  of  two  sections,  one  of  which 
appears  in  the  text  and  the  other  of  which  provides  when  the  act 
shall  take  effect  The  word  "  criminal  "  is  not  necessary,  as  the 
rules  of  evidence  in  civil  cases  are  applicable  to  criminal  cases 
except  as  otherwise  provided  in  the  Code  of  Criminal  Procedure 
(Code  of  Criminal  Procedure,  §  392). 

10.  I  961c.  This  section  is  a  consolidation  of  L.  1884,  Ch.  376, 
IS  1,  2.  It  is  the  whole  of  the  statute  and  the  only  change 
made  is  the  change  of  the  word  **  act "  to  "  section."  The 
statute  relates  to  the  subject  of  evidence  which  is  treated  in  the 
Code  and  has  been  consolidated  therefore  in  the  Code.  The  sec- 
ond section  of  the  act  is  the  last  sentence  of  the  section  as  in- 
corporated in  the  text. 

11.  §  961d.  This  statute  has  not  been  inserted  in  the  Code  of 
Criminal  Procedure  because  the  rules  of  evidence  in  civil  cases 
apply  to  criminal  cases  (Code  of  Criminal  Procedure,  §  392). 
The  last  sentence  has  been  omitted  as  having  no  practical  use,  the 
statute  having  been  enacted  in  1888. 

12.  §  961e.  This  section  is  the  whole  of  L.  1890,  Ch.  158,  sec- 
tion 2  of  the  statute  being  the  clause  relating  to  when  the  statute 
shall  take  effect.  It  is  a  provision  relating  to  evidence,  and  as 
these  provisions  are  now  contained  in  the  Code  of  Civil  Procedure 
the  statute  has  been  incorporated  under  its  appropriate  head  in 
the  Code  of  Civil  Procedure, 

13.  {  961f.  The  statute  incorporated  in  the  text  consists  of 
two  sections.  The  second  section  provides  for  the  taking  effect 
of  the  statute  and  has  been  omittea  as  unnecessary.  The  whole 
of  the  first  section  has  been  consolidated  as  a  part  of  the  Code  of 
Civil  Procedure  relating  to  evidence. 

14.  I  1323a.  This  section  is  the  fourth  section  of  Code  of 
Civil  Procedure,  §  83.  The  remainder  of  the  section  is  consoli- 
dated in  Judiciary  Law,  §S  14,  24.  295-297,  301.  The  word 
'*  such  "  in  the  section  as  contained  in  the  Code  of  Civil  Procedure 
relates  to  "  the  presiding "  judge,  and  h^  reason  of  the  removal 
of  the  balance  of  the  section  it  becomes  necessary  to  insert  the 
words  "  the  presiding  "  in  place  of  the  word  "  such."  This  pro- 
vision has  been  retained  in  the  Code  of  Civil  Procedure  as  prac- 
tice matter,  while  the  remainder  of  the  section  relating  to  court 
stenographers  has  been  placed  under  appropriate  heads  in  the 
Judiciary  Law. 

15.  I  1404a.  The  provision  incorporated  in  the  text  is  L.  1880, 
Ch.  393.  Section  2  of  the  statute  is  the  provision  relating  to  the 
time  when  the  statute  shall  take  effect,  and  has  been  omitted  as 
unnecessary.  The  statute  relates  to  the  exemption  of  exhibits 
at  exhibitions  and  as  similar  provisions  are  in  the  Code  of  Civil 
Procedure  the  statute  has  been  placed  in  its  appropriate  sur^ 
ronndings. 

15a.  §  2344a.  This  section,  relating  to  the  power  of  the  sn- 

Ereme  court  to  compel  the  performance  of  certain  contracts  made 
y  incompetent  persons  while  capable  of  contracting,  has  been  in- 
serted in  the  Code  of  Civil  Procedure,  since  it  deals  with  the  power 
of  the  court  and  has  no  other  proper  classification.  The  matter 
embraced  in  the  section  is  that  contained  in  L.  1880.  Ch.  42.3,  as 
amended  by  L.  1885,  Ch.  267.  $  2.  The  statute  of  IRSO  amended 
R.  S.,  Pt.  2,  Ch.  5,  Tit.  2,  S  22,  by  changing  the  reference  to  the 
court  of  chancery  to  tiie  supreme  court  and  adding  certain  new 
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matter.  This  statute  seems  to  be  alive,  since  the  amendment  was 
passed  subsequent  to  but  at  the  same  session  as  the  Code  of  1880, 
and  was  subsequently  recognized  and  amended  by  the  Legislature 


by  L.  1885^  Ch.  2(57,  §  2. 
Throop  in  his  not( 


note  to  §  2345  says  with  reference  to  the  amend- 
ment made  by  Ch.  423:  "  It  is  supposed  that  this  amendment 
fell  with  the  repeal  of  this  section  of  the  revised  statutes  which 
took  effect  September  1,  1880,"  and  in  a  later  edition  savs  that 
Ch.  423  is  substantially  embodied  in  the  amendment  of  Code. 
S  2340,  made  by  L.  1882,  Ch.  300,  which  is  the  last  sentence  of 
i  234<i  of  the  present  Code.  There  is  some  variation  and  it  has 
been  deemed  best  to  preserve  the  provision  of  the  Revised  Stat- 
utes as  consolidated  in  the  text. 

In  connection  with  this  section  sec  Code  of  Civil  Procedure, 
chapter  17,  title  7,  relating  to  the  disposition  of  the  real  property 
of  an  infant,  lunatic,  idiot  or  habitual  drunkard. 

Section  22  of  the  Revised  Statutes  incorporated  provides  that 
the  court  of  chancery  (changed  by  the  amendment  of  1880  to 
supreme  court)  **  shall  have  authority  to  decree  and  compel  the 
specific  performance  of  any  bargain,  contract  or  agreement  whieh 
may  have  been  made  by  any  lunatic  or  other  person  specified  in 
the  first  section  of  this  title."  The  first  section  referred  to  pro- 
vides that  the  chancellor  shall  have  the  care  and  custody  of  "  all 
Idiots,  lunatics  and  persons  of  unsound  mind  and  persons  who 
shall  be  incapable  of  conducting  their  own  affairs  in  consequence 
of  habitual  drunkenness."  Idiots,  lunatics  and  habitual  drunk- 
ards are  expressly  mentioned  in  the  section  as  incorporated  in  the 
text  which  is  sufficient  to  cover  other  persons  of  unsound  mind, 
since  the  General  Construction  Law,  §  28  (Statutory  Construc- 
tion Law,  §  7)  defines  lunatic  as  follows:  *'  The  terms  lunatic 
and  lunacy  include  every  kind  of  unsoundness  of  mind  except 
idiocy." 

16.  8  2408a.  This  section  contains  the  whole  of  L.  1902,  Ch. 
223.  The  second  section  relates  to  the  time  when  the  statute 
shall  take  effect.  The  statute  has  reference  to  foreclosure  of 
mortgages  by  advertisement  and  properly  belongs  in  the  Code  of 
Civil  Procedure  where  that  proceeding  is  now  contained. 

17.  §  2481,  subd.  12.  The  provisions  of  L.  1884,  Ch.  300,  as 
amended  by  L.  1000,  Ch.  3()d,  seem  not  to  be  included  among 
the  powers  of  a  surrogate  as  defined  in  the  Code  of  Civil  Pro- 
cedure. Hence  the  insertion  of  §  1.  Section  2  is  a  validating 
provision  applicable  to  acts  done  prior  to  1884  and  has  been 
treated  as  special  and  left  unrepealed. 

18.  §  2500,  subd.  7.  This  subdivision  is  part  of  L.  1889,  Ch. 
3.30,  as  amended  by  L.  1805.  Ch.  544.  Section  1  of  the  statute 
is  in  the  County  Law  (§  Ifi^)  and  §  2  has  been  incorporated  as 
a  part  of  the  Code  of  Civil  Procedure  as  §  3.SO(5a.  It  is  a  matter 
that  relates  to  the  surrogate  court  and  therefore  has  been  placed 
In  chapter  18  of  the  Code  of  Civil  Procedure  where  the  practice 
in  such  courts  is  found.  The  statute  should  not  be  allowed  to 
exist  as  an  independent  statute  but  should  be  consolidated  as 
a  part  of  the  surrogate  court  provisions  in  the  Code  of  Civil 
Procodnre. 

10.  S  2513a.  This  section  is  the  portion  of  Code  of  Civil  Pro- 
cedure, 8  300,  not  embraced  in  .Judiciary  Law,  §||  198,  382-385. 
The  section  would  be  out  of  place  under  title  5  of  chapter  3  of 
the  Code,  entitled  **  County  Courts,"  and  hence  it  has  been  trans- 
ferred  to  chapter  18,   which   relates  to  surrogate  courts.    The 
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surrogate  court  jiractice,  while  mainly  found  in  chapter  18  of 
the  Code  of  Civil  Procedure,  is  by  no  means  all  contained  ia 
that  chapter.  Other  sections  of  the  Code  are  incorporated  by 
reference  and  other  sections  are  by  their  terms  made  applicable. 
In  cases  where  a  part  of  a  section  was  removed  to  the  Judiciary 
or  other  consolidated  law  and  the  remainder  of  the  section  related 
to  surrogate  courts  alone,  the  part  remaining  has  been  placed  in 
its  appropriate  chapter  in  the  Code  of  Civil  Procedure  relating 
to  surrogate  courts  instead  of  being  allowed  to  remain  isolated 
in  another  part  of  the  Code  of  Civil  Procedure.  This  statement 
applies  to  §  2513a  found  in  the  text  and  generally  to  other  simi- 
lar cases. 

20.  §  3306a.  The  matter  inserted  in  this  section  is  necessi- 
tated by  the  omission  of  the  word  "  such  "  and  the  incorporation 
of  I..  1889,  Ch.  330,  Jj  2,  as  an  independent  section  of  the  Code 
of  Civil  Procedure.  The  provision  incorporated  in  the  text  is  a 
part  of  the  statute,  a  portion  of  which  has  been  consolidated  In 
the  surrogate  court  practice  as  subd.  7  of  §  2509. 

21.  §  3331a.  The  new  words  inserted  in  this  statute  are  made 
necessary  upon  the  consolidation  of  the  statute  into  the  Code  of 
Civil  Procedure  because  it  applies  to  "  all  jurors,"  and  |  3332  of 
chapter  15,  title  5,  excludes  from  the  application  of  the  title 
services  rendered  in  a  criminal  action  or  special  proceeding  in  a 
court  or  before  an  officer  "  except  as  otherwise  expressly  pre- 
scribed therein."  The  inserted  words  leave  the  statute  to  apply 
MS  broadly  as  its  langiiage  imports  and  prevents  the  limitation  of 
the  consolidation  of  civil  actions  and  proceedings. 

25.  Article  8,  |  2705.  This  statute  (L.  1894.  Ch.  731)  exists 
as  an  independent  statute  apart  from  the  Code  of  Civil  Pro- 
cedure. It  relates  to  the  probate  in  this  country  of  foreign  wills 
and  should  find  a  place  in  the  Code  of  Civil  Procedure.  It  has 
been  made  a  separate  article  rather  than  a  section  of  chapter  18, 
title  3,  art.  7  of  the  Code  relating  to  **  Foreign  Wills:  ancillary 
letters,"  because  it  provides  a  proceeding  of  its  own  which  differs 
from  that  provided  in  that  article  for  probating  a  foreign  will. 
Whether  or  not  the  provisions  of  that  article  apply  in  any  respect 
to  probate  and  letters  testamentary  under  this  statute  is  a  matter 
for  judicial  construction  which  will  not  be  anticipated  if  the 
statute  is  made  a  fleparate  article.  The  courts  can  then  say  to 
what  extent  the  provisions  of  article  7  apply  to  the  provisions  of 
the  new  article  and  their  relation  will  be  the  same  as  if  the  new 
article  had  remained  an  independent  statute.  If  the  statute  was 
made  a  section  in  article  7  the  present  relationship  would  be  dis- 
turbed and  judicial  judgment  would  be  anticipated,  for  throughout 
article  7  reference  is  had  to  conditions  and  proceedings  pre- 
scribed therein.  Section  2702  of  article  7  provides  that  the  pro- 
visions of  chapter  18  relating  to  the  rights,  powers,  duties  and 
liabilities  of  an  executor  or  administrator  apply  to  a  person  to 
whom  ancillary  letters  are  granted  "  as  prescribed  in  this  article," 
etc. 

26.  8  1.  The  reference  in  this  section  to  **  the  next  two  "  sec- 
tions has  been  changed  to  sections  "  two  and  three  of  the  judi- 
ciary law"  because  Code  Civil  Procedure,  SS  1,  2,  are  now 
contained  in  .Judiciary  Tisw,  f§  2,  3. 

27.  H  .^4.  Some  alterations  in  phraseology  were  made  neces- 
sary In  the  portion  of  the  section  retained  In  the  Code  of  Civil 
Procedure.  Such  changes  are  not  intended  to  change  the  present 
law  in  any  way.    The  provisions  removed  from  this  section  relate 
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to  the  adjournment  of  a  term  of  court  which  is  something  apart 
from  the  actual  trial  of  a  cause  and  to  the  drawing  and  notifying 
of  jurors  for  an  adjourned  'term  which  precedes  the  actual  draw- 
ing of  the  jury  for  the  trial  of  a  cause. 

»8.  §  41.  A  portion  of  this  section  has  been  removed  to  the 
Judiciary  Law  (§  10).  The  provision  thus  removed  from  the 
Code  of  Civil  Procedure  relates  to  the  adjournment  of  a  term 
of  a  court  of  record  because  of  certain  conditions,  such  adjourn- 
ment resting  in  the  discretion  of  the  court.  The  provision  that 
has  been  allowed  to  remain  in  the  Code  of  Civil  Procedure 
has  been  retained  because  it  irf  a  matter  of  practice.  The  words 
"  of  record "  have  been  inserted  in  the  portion  of  the  section 
retained  in  the  Code  of  Civil  Procedure  because  the  preceding 

Eortion  of  the  section  which  has  been  removed  to  the  Judiciary 
•aw  (§  10)  made  the  section  applicable  to  a  court  of  record. 

29.  I  60.  Part  of  this  section  has  been  removed  to  the  Judiciary 
Law  (J  470),  because  it  relates  to  the  right  of  an  attorney  and 
counselor  to  practice  in  the  courts  of  record  of  the  state  al- 
though a  resident  of  an  adjoining  state.  The  balance  of  the  sec- 
tion which  has  been  retained  relates  to  the  service  of  a  paper 
upon  him  which  is  a  practice  provision  and  therefore  has  been 
retamed  in  the  Code  or  Civil  Procedure.  The  words  inserted  in 
the  portion  retained  in  the  Code  of  Civil  Procedure  are  made 
necessary  by  reason  of  the  removal  of  the  first  portion  of  the 
section  and  are  merely  a  repetition  of  the  necessary  part  of  the 
portion  of  the  section  removed. 

30.  §  110.  Section  110  of  the  Code  of  Civil  Procedure  refers 
to  the  "  next  two  sections."  Of  these  two  «ections,  §  111  remains 
in  the  Code  of  Civil  Procedure  and  §  112  has  become  S  240,  subd. 
19,  of  the  County  Law.     Hence  the  change  made  in  this  section. 

31.  §  127.  Section  127  of  the  Code  of  Civil  Procedure  con- 
tains in  its  first  sentence  substantive  matter  and  in  its  second 
sentence  practice  matter.  The  first  portion  of  the  section  which 
relates  to  the  removal  of  a  sick  prisoner  from  a  jail  to  a  hospital 
has  no  connection  with  an  action.  It  has,  therefore,  been  placed 
in  the  Prison  Law  (§  385).  The  last  sentence  relates  to  the  issu- 
ance of  an  execution  where  a  prisoner  escapes  while  going  to, 
remaining  at,  or  returning  from  a  hospital  to  which  he  has  been 
ordered  removed.  It  is,  tlierefore,  a  practice  provision  and  has 
for  that  reason  been  retained  as  a  part  of  the  Code  of  Civil 
Procedure. 

32.  H  138.  140,  141.  Sections  138-142  of  article  3,  title  2, 
chapter  2  of  the  Code  of  Civil  Procedure,  have  been  retained  in 
the  Code  because  containing  matter  in  the  nature  of  procedure. 
Sections  138,  140,  141  are  amended  in  the  text  merely  to  correct 
references  made  necessary  by  the  removal  of  certain  substantive 
provisions  from  the  Code  of  Civil  Procedure  to  consolidated  laws. 

33.  $  220.  The  first  portion  of  this  section  down  to  and  in- 
cluding the  sentence  "  whenever  the  appellate  division,"  etc.,  has 
been  placed  in  the  Judiciary  Law  as  well  as  the  last  two  sen- 
tences beginning  "  It  shall  have  power  to  appoint,"  etc.^  The  two 
sentences  in  the  middle  of  the  section  beginning  "  No  justices  of 
the  appellate  division."  etc.,  have  been  retained  in  the  Code  of 
Civil  Procedure,  Tlie  first  part  of  the  section  which  has  been 
consolidated  in  the  .Judiciary  Law  relates  to  the  makeup  of  the 
appellate  division,  the  number  that  shall  constitute  a  quorum, 
how  many  justices  shall  sit  in  any  case,  the  designation  of  jus- 
tices  of  the   appellate  division   by   the   governor,   the  terms  of 
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office  of  the  justices,  the  filling  of  vacancies,  residence  of  the  jus- 
tices and  matters  which  do  not  relate  to  the  conduct  of  an  action 
or  an  appeal  therein.  They  are  provisions  in  which  the  justices 
of  the  appellate  division  are  chiefly  interested  and  as  such  have 
been  consolidated  in  the  Judiciary  Law.  The  last  portion  of 
the  section  relates  to  the  appointment  of  a  reporter  and  the  loca- 
tion of  the  appellate  division  in  each  department  which  are  mat- 
ters that  may  be  appropriately  placed  in  the  Judiciary  Law. 
The  portion  retained  in  the  Code  of  Civil  Procedure  applies  to 
the  powers  -of  the  justices  of  the  appellate  division  and  tne  juris- 
dict¥)n  of  the  appellate  division,  which  provisions  have  been  re- 
tained in  the  Code  of  Civil  Procedure  as  bearing?  so  closely  upon 
practice  as  to  be  more  appropriately  placed  in  the  Code  of  Civil 
Procedure  than  in  the  Judiciary  Law. 

34.  I  229.  This  section  of  the  Code  of  Civil  Procedure  (§  229) 
is  amended  because  of  the  removal  to  the  Judiciary  Law  of  the 
first  sentence,  which  provides  that  "A  special  term  or  a  trial 
term  of  the  supreme  court  must  be  held  by  one  judpe."  This  is 
not  a  practice  provision  and  therefore  has  been  placed  in  the 
Judiciary  Law. 

86.  §  235.  The  last  sentence  of  this  section  provides  that  the 
justices  of  the  supreme  court  in  the  eiphth  judicial  district  may 
adopt  and  amend  rules  and  reirulationa  for  making  calendars  of 
cases  and  has  been  removed  to  the  .Judiciary  Law  where  similar 
matters  applicable  in  other  cases  have  been  consolidated.  The 
first  two  sentences  of  the  section  relate  to  the  power  of  a  justice 
of  the  supreme  court  to  hold  a  special  term,  to  act  upon  any  busi- 
ness except  where  he  is  disnualified  and  to  the  transaction  of 
judicial  business  out  of  court.  These  are  all  matters  relating 
to  the  general  subject  of  the  powers  and  jurisdiction  of  the  courts 
and  like  such  matters  elsewhere  found  in  the  Code  of  Civil  Pro- 
cedure have  been  retained  in  the  Code,  as  closely  related  to  the 
iictnal  conduct  of  an  action  in  court. 

36.  §  2.39.  The  last  sentence  has  been  removed  as  substantive 
matter  to  the  .Judiciary  Law.  It  relates  to  the  attendance  upon 
the  court  of  certain  officers,  such  as  clerks,  sheriffs,  criers  and 
constables.  The  remainder  of  the  section  relating  to  the  ad- 
journment of  a  special  term  and  the  trial  of  a  case  upon  the 
calendar  of  a  term  which  has  been  adjourned,  has  been  retained 
in  the  Code  of  Civil  Procedure  because  associated  with  the  prac- 
tice in  a  cause. 

87.  ft  2(»9.  Section  (>(>  of  the  Code  of  Civil  Procedure  referred 
to  in  this  section  relates  to  the  compensation  of  attorneys  and 
counselors  and  their  liens  in  actions  and  special  proceedings  and 
has  been  consolidated  in  the  Judiciary  Law  under  article  15,  re- 
lating to  attorneys  and  counselors.  These  provisions  are  purely 
substantive.  The  change,  therefore,  made  in  this  section  in  the 
text  Is  merelv  one  of  reference. 

87a.  H  274.  The  new  matter  inserted  In  this  section  is  L.  1884, 
Ch.  33(>,  $  3.  Section  .3  Is  an  express  provision  relating  to  al- 
lowances for  expense  of  abstracts  of  title  In  certain  awards  by 
the  Court  of  Claims  and  is  therefore  preserved.  Section  274  of 
the  Code  which  prohibits  the  allowance  of  disbursements  in  an 
action  in  the  Court  of  Claims  might  be  construed  to  refer  onlv  to 
disbursements  in  the  course  of  action.  Section  8  fs  preserved  to 
meet  cases  where  abstracts  are  reouirf»d  as  a  necessary  expense 
incident  to  the  appraisement  of  the  damages.  The  section  con- 
solidated was  passed  in  1884.     The  Code  section  was  otiginaUy 
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enacted  in  188$  and  subsequently  re-enacted  verbatim  in  the  Code* 
so  that  tlie  1884  act  cannot  be  said  to  have  been  superseded  by 
the  Code  section  but  on  the  contrary  is  still  in  existence. 

38.  §  323.  Section  17  of  the  Code  of  Civil  Procedure  re- 
ferred to  in  this  section  relates  to  the  convention  of  justices  of 
the  appellate  division  and  to  the  adoption  of  general  rules  of 
practice  by  such  convention.  These  matters  are  entirely  apart 
from  the  conduct  of  a  cause  through  the  courts  and  have,  there- 
fore»  been  consolidated  in  the  Judiciary  Law  in  §§  93  and  94. 
The  distribution  of  §  17  of  the  Code  of  Civil  Procedure  to  the 
Judiciary  Law  has  made  necessary  the  change  in  reference. 

38a.  §  340,  subd.  1.  Section  1737  of  the  Code  of  Civil  Pro- 
cedure has  been  consolidated  in  §  206  of  the  Lien  Law.  Section 
1737  as  well  as  other  sections  in  the  article  of  which  it  forms  a 

gart,  relate  to  an  action  to  foreclose  a  lien  upon  a  chattel  and 
ave  been  consolidated  in  the  Lien  Law.     Hence  the  change  of 
reference. 

39.  §  355.  The  first  sentence  is  the  only  portion  of  |  355  of 
the  Code  retained  in  the  Code  of  Civil  Procedure.  It  provides 
that  the  court  shall  be  open  for  the  transaction  of  business  **"  for 
which  notice  is  not  re<iuired  to  be  given  to  an  adverse  party 
except  where  it  ie  specially  prescribed  by  law  that  the  business 
must  be  done  at  a  stated  term."  This  language  embraces  a  mat- 
ter of  practice  and  for  that  reason  has  been  retained  in  the  Code 
of  Civil  Procedure.  The  remainder  of  the  section  relates  to  such 
matters  as  the  appointment  of  times  and  places  for  holding  terms 
of  court,  continuance  of  terms  appointed,  changing  the  day  ap- 
pointed, appointing  one  or  more  additional  terms,  dispensing  with 
the  holding  of  terms  and  adjournment  of  terms  to  other  places 
within  the  county.  These  are  provisions  that  are  outside  of  the 
practice  in  an  action  and  relate  to  the  organisation  of  the  ma- 
chinery for  hearing  causes  rather  than  to  the  conduct  of  causes 
themselves,  and  have  been  consolidated,  therefore,  in  the  Judi- 
ciary Law  (§§  190,  19i;. 

40.  I  432.  See  kote  5. 

41.  §  450.  The  substantive  provision  contained  in  this  section 
providing  that  recoveries  in  actions  or  special  proceedings  for 
damages  to  the  person,  estate  or  character  of  a  married  woman 
shall  be  her  separate  estate,  has  been  removed  to  the  Domestic 
Relations  Law,  where  similar  substantive  matter  relating  to  mar- 
ried women  is  found. 

42.  §  484,  subd.  10.  The  reference  in  this  section  to  the  **  fish- 
eries, game  and  forest  law  **  has  been  changed  to  the  **  forest, 
fish  and  game  law  "  which  is  the  name  by  which  that  law  is  now 
known. 

43.  §  716.  This  section  of  the  Code  of  Civil  Procedure  is 
found  in  article  1,  title  4,  chapter  7,  under  the  head  "  Receivers  " 
and  applies  not  only  to  a  receiver  appointed  for  the  voluntary 
dissolution  of  a  corporation  but  to  a  receiver  appointed  by  or 
pursuant  to  an  order  or  a  judgnient  in  an  action  m  the  supreme 
court  or  in  a  county  court  or  iu  a  special  proceeding."  As  the 
proceedings  for  the  voluntary  dissolution  of  a  corporation  has 
been  transferred  to  the  General  Corporation  Law  (Art.  9)  as 
well  as  other  provisions  in  the  Code  of  Civil  Procedure  relating 
to  the  dissolution  and  annulment  of  a  corporation  this  section 
has  been  consolidated  in  article  11  of  the  General  Corporation 
Law,  relating  to  the  powers,  duties  and  liabilities  of  receivers 
of  corporations  in  such  a  form  as  to  give  it  the  application  in- 
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tended  by  the  section.  Receivers  may  be  appointed,  however,  in 
other  actions  and  proceedings  than  those  talcen  to  dissolve  or  annul 
a  corporation,  and  therefore  it  becomes  necessary  to  retain  the 
section  in  the  Code  of  Civil  Procedure.  It  has,  therefore,  been 
amended  and  allowed  to  remain  in  the  Code  of  Civil  Procedure 
applicable  to  receivers  appointed  '*  in  an  action  in  the  supreme 
court  or  a  county  court  or  a  special  proceeding." 

44.  §  746.  The  portion  of  this  section  relating  to  the  rate  of 
Interest   that  shall  be  paid  by   depositaries  of  funds  or   money 

gaid  into  court  and  the  requirement  that  they  shall  give  a  bond 
eing  snbstantive  In  character  has  been  consolidated  in  the  Bank- 
ing Law  (§  43).  The  remainder  of  the  section  providing  where 
funds  or  moneys  paid  into  court  shall  be  deposited  has  been 
allowed  to  remain  in  the  Code  as  practice  matter. 

45.  §  752.  Thi..  section  relates  to  the  accounts  that  shall  be 
kept  by  the  depositarv  of  funds  or  money  paid  into  court.  The 
last  sentence  of  the  section  making  the  section  applicable  to  banks 
and  trust  companies  has  been  consolidated  in  the  Banking  Law 
(§  44).  The  distribution  of  the  remainder  of  the  section  has  not 
been  attempted  on  account  of  its  wide  application  and  it  has 
been  allowed  to  remain  in  the  Code  as  the  most  convenient  and 
practical  assignment. 

46.  §  802.  The  words  "  except  the  last  section  "  have  been  in- 
serted in  this  section  so  that  the  limitation  of  §  802  will  not 
apply  to  a  new  section  (§  801a)  inserted  by  this  act. 

47.  §  861.  The  "last^'  section  referred  to  in  §  861  of  the 
Code  of  Civil  Procedure  has  been  consolidated  in  the  Civil  Bights 
Law  as  §  26.  It  relates  to  the  privilege  from  arrest  of  a  witness 
and  being  substantive  in  character  has  been  assigned  to  the  Civil 
Rights  Law  (§  26).  This  assignment  has  made  necessary  the 
change  of  reference  found  in  the  text. 

48.  §  862.  The  change  made  in  this  section  has  been  made 
for  the  same  reason  stated  in  the  preceding  note. 

49.  S§  870,  871,  885.  The  words  "Other  than  a  court  speci- 
fied in  subdivisions  sixteenth,  seventeenth,  eighteenth  or  nine- 
teenth of  section  two  of  this  act "  have  been  omitted  from  §§  870, 
871  and  885  because  all  of  the  courts  mentioned  in  the  exception 
hare  been  abolished  and  new  courts  created  in  their  stead.  In 
the  first  place  subds.  16,  17,  18  and  19  are  erroneous  refer- 
ences, since  those  subdivisions  were  changed  to  subds.  10,  11. 
12  and  13  by  L.  1895,  Ch.  946,  amending  §  2  of  the  Code  of 
Civil  Procedure.  In  the  second  place  the  mayor's  court  of  the 
city  of  Hudson  was  expressly  abolished  by  L.  1805,  Ch.  751,  and 
there  was  created  in  its  stead  the  city  court  of  Hudson.  The 
recorder's  court  of  the  city  of  Oswego  was  abolished  by  L.  1895, 
Ch.  394.  The  recorder*8  court  of  the  city  of  Utica  was  abolished 
by  L.  1882,  Ch.  103,  and  the  name  of  the  justice's  court  of  the 
city  of  Albany  was  changed  to  the  city  court  of  Albany  by  L. 
1884,  Ch.  122.  In  no  instance  were  existing  laws  made  appli- 
cable to  the  new  courts  except  in  the  case  of  the  city  of  Albany, 
where  the  existing  statutes  were  made  applicable  to  the  new  court. 
In  no  case,  however,  was  the  new  court  denominated  a  court  of 
record,  so  that  none  of  them  would  come  within  the  courts  re- 
ferred to  in  §§  870,  871  and  885  of  the  Code  of  Civil  Procedure. 
It  would  be  erroneous,  therefore,  to  continue  a  reference  in  these 
sections  of  the  Code  to  these  courts  formerly  existing  in  Hudson, 
Utica,  Oswego  and  Albany  since  they  no  longer  exist  and  a  change 
in  the  r«>fprence  to  the  new  courts  would  be  unjustified,  as  the 
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new  courts  are  not  courts  qf  record  and  existing  laws  are  not 
made  applicable  except  in  one  instance. 

50.  §  iWl.  This  section  relates  to  the  searching  of  files  by 
certain  public  oflicers  and  the  making  of  transcripts  therefrom. 
It  is  all  substantive  and  has  been  distributed  as  indicated  in  the 
footnote.  The  portion  retained  in  the  Code  of  Civil  Procedure 
relates  to  the  surrogate  and  has  been  allowed  to  remain  because 
the  Code  by  chapter  18  attempts  to  provide  for  the  powers  and 
duties  of  the  surrogate  aiid  tlie  practice  in  his  court,  the  pro- 
visions of  which  chapter  have  been  preserved  substantially  intact. 

61.  §  977.  There  has  been  removed  from  this  section  the  pro- 
vision with  reference  to  the  making  of  calendars.  Similar  mat- 
ter in  other  parts  of  the  Code  of  Civil  Procedure  has  been 
distributed  to  the  Judiciary  Law,  and  in  order  that  the  provisions 
relating  to  the  making  of  calendars  may  be  together,  this  provision 
has  been  inserted  in  the  Judiciary  Law.  The  balance  of  the  sec- 
tion relates  to  the  service  of  notices  of  trial  and  notes  of  issue 
and  being  practice  matter  has  been  allowed  to  remain  in  the 
Code  of  Civil  Procedure. 

52.  §  1007.  The  part  of  this  section  which  has  been  removed 
relates  to  the  apportionment  of  the  salaries  of  stenographers  and 
is,  therefore,  substantive  and  has  no  place  in  a  practice  act.  The 
remainder  of  the  section  provides  that  the  notes  of  the  official 
stenographer  may  be  treated  as  the  minutes  of  the  judge  ui)ou 
the  trial  and  has  been  allowed  to  remain  as  procedure  matter. 

53.  §  1055.  The  portion  of  this  section  removed  relates  to 
the  notification  of  persons  for  jury  service  and  has  nothing  to 
do  with  the  conduct  of  a  case  in  court,  and  has  been  removed  as 
not  strictly  practice.  The  amendments  made  to  the  portion  of 
the  section  remaining  in  the  Code  of  Civil  Procedure  have  been 
made  necessary  by  reason  of  the  oUmination  of  matter  from  the 
Code  of  Civil  Procedure  and  do  not  embrace  any  new  law. 

54.  §  1171.  Changes  made  in  this  section  of  the  Code  were 
made  necessary  by  reason  of  the  elimination  of  certain  provisions 
from  the  Code  of  Civil  Procedure  and  their  insertion  in  th«? 
Judiciary  Law.    The  changes  are  merely  changes  of  reference. 

65.  §  1174.  The  change  in  the  reference  in  this  section  from 
{  lOiS  of  the  Code  of  Civil  Procedure  to  §  536  of  the  Judiciary 
Law  was  made  necessary  by  reason  of  the  incorporation  of 
§  1048  in  the  Judiciary  Law.  Section  lOiS  relates  to  the  notifi- 
cation of  jurors  by  the  sheriff  and  his  return.  This  section  forms 
a  part  of  the  article  in  the  Code  of  Civil  Procedure  relating  to 
the  mode  of  selecting,  drawing  and  procuring  the  attendance  of 
trial  jurors  in  ordinary  cases  (Ch.  10,  Tit.  3,  Art.  2),  all  of  which 
provisions,  with  a  single  exception,  have  been  removed  to  tJie 
Judiciary  Law  as  matters  which  precede  the  conduct  of  a  cause 
through  the  courts.  They  are  substantive  provisions,  providing 
generally  the  machinery  which'  must  be  set  in  motion  before  a 
cause  can  be  disposed  of  in  the  courts.  Hence  the  change  in 
reference. 

66.  §  1190.  The  substantive  matter  "An  alien  is  not  entitled 
to  a  jury  composed  in  part  of  aliens  in  an  action  or  special  pro- 
ceeding civil  or  criminal,"  has  been  placed  in  the  Civil  Rights 
Ijaw  (§  12),  and  the  section  of  the  Code  in  which  the  provision 
is  found  has  been  amended  accordingly. 

^  57.  §  1273.  The  first  sentence  in  this  section  is  clearly  prac- 
tice while  the  last  sentence  that  **  a  married  woman  may  confess 
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6uclf  a  judgment''  Ib  substantive  in  character  and  has  been 
placed  in  tlie  Domestic  Relations  Law  (S  51). 

58.  §  1773.  The  change  in  reference  in  this  section  was  made 
necessary  by  reason  of  the  removal  of  title  3,  chapter  17  of 
the  Code  of  Civil  Procedure  to  the  Judiciary  Law  (Art.  19). 
Article  3  of  chapter  17  of  the  Code  of  Civil  Procedure  relates  to 
proceedings  to  punish  a  contempt  of  court  other  than  a  criminal 
contempt,  and  has  been  removed  from  the  Code  of  Civil  Pro- 
cedure and  placed  in  the  Judiciary  Law.  because  substantive  in 
character  and  something  apart  from  the  conduct  of  a  cause 
through  the  courts. 

60.  §  1809.  This  section  relates  to  corporations  and  joint-stock 
associations.  The  whole  section  is  practice,  but  as  the  actions 
and  proceedings  relating  to  corporations  have  been  consolidated 
in  the  General  Corporation  Law  it  has  been  deemed  best  to  in- 
corporate in  the  General  Corporation  Law  the  provisions  of  this 
section  relating  to  corporations.  The  section,  therefore,  so  far 
as  it  applies  to  a  corporation  will  be  found  in  that  law  (§  305) 
under  an  article  relating  to  **  Provisions  applicable  to  two  or 
more  of  the  foregoing  proceedings  or  actions.  The  remainder  of 
the  section  has  not  been  distributed  to  the  Joint-Stock  Associa- 
tion Law  because  no  attempt  has  been  made  to  consolidate  any 
practice  relating  to  actions  or  proceedings  affecting  joint-stock 
associations  in  that  law. 

60.  §  1812.  The  treatment  given  §  1809  of  the  Code  of  Civil 
Procedure  has  been  given  §{|  1810,  1811.  1812  and  1813,  and  for 
the  same  reason  stated  in  the  note  to  §  1809.  The  changes  in 
this  section  noted  in  the  text  are  made  necessary  by  reason  of 
the  removal  to  the  General  Corporation  Law  of  the  provisions  of 
the  section  relating  to  corporations. 

61.  §  1813.  The  removal  of  the  words  "  corporations  or  "  has 
been  made  necessary  by  reason  of  the  consolidation  of  the  pro- 
visions of  this  section  relating  to  corporations  in  the  General  Cor- 
poration Law  (§  309). 

62.  S  1^4.  The  **  last  section »'  referred  to  in  $  1844  of  the 
Code  of  Civil  Procedure  has  been  consolidated  in  §  101  of  the 
Decedent  Bstnte  Law.  Hence  the  change  in  reference.  The 
"  last  section  "  referred  to  is  a  substantive  provision  relating  to 
the  liability  of  heirs  and  devisees,  and  as  such  has  been  assigned 
appropriately  to  the  Decedent  Estate  Law,  where  similar  sub^ 
stantive  provisions  are  found. 

63.  §  1846.  Changes  in  this  section  were  made  necessary  by 
the  removal  of  certain  provisions  to  the  Decedent  Estate  Law. 
Section  101  referred  to  in  this  section  relates  to  the  liability  of 
heirs  and  devisees  for  the  debts  of  a  decedent. 

64.  §  1855.  The  changes  in  this  section  are  changes  of  refer- 
ence, made  necessary  by  the  removal  of  §  1843  from  the  Code  of 
Civil  Proce<lure  to  the  Decedent  Estate  Law  (§  101).  The  pro- 
vision of  the  Code  of  Civil  Procedure  thus  removed  relates  to  the 
liability  of  heirs  and  devisees  for  the  debts  of  a  decedent. 

66.  §  1948.  Section  1797  and  the  remaining  sections  in  the 
article  of  which  it  forms  a  part  relate  to  an  action  by  the  people 
to  annul  a  corporation,  all  of  which  provisions  have  been  con- 
solidated in  the  General  Corporation  Law.  Section  1798  of  the 
Code  of  Civil  Procedure  has  become  §  131  of  the  General  Cor- 
poration Law.     Hence     the  change  in  reference. 

66.  8  1966.  This  section  of  the  Code  of  Civil  Procedure,  so  far 
as  it  relates  to  the  duty  of  the  district  attorney  to  bring  an  action 
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to  recover  the  penalty  of  a  forfeited  recognizance,  has  been  con- 
solidated in  the  County  Law  (§  201).  The  amendment  of  the 
Code  of  Civil  Procedure  noted  in  the  text  was  made  necessary 
by  this  consolidation. 

67.  §  20a2,  subd.  3.  Section  8  of  the  Code  of  Civil  Procedure 
provides  for  a  case  in  which  a  court  of  record  has  power  to 
punish  for  a  criminal  contempt  and  has  been  removed  to  the 
Judiciary  Law  (§  750).  The  change  in  the  text  accordingly  has 
been  made. 

68.  §§  2412-2415.  Title  10  of  chapter  17  of  the  Code  of  CivU 
Procedure  relates  to  proceedings  to  change  the  name  of  an  in- 
dividual or  corporation.  The  part  of  this  title  that  relates  to  the 
change  of  name  of  a  corporation  has  been  consolidated  in  the 
General  Corporation  Law.  It  became  necessary,  therefore,  to 
amend  the  sections  in  this  title  so  as  to  leave  intact  in  the  Code 
of  Civil  Procedure  the  proceedings  relating  to  the  change  of  the 
name  of  an  individual.     Hence  the  amendment  to  these  sections. 

69.  §  2507.  The  new  matter  inserted  in  this  section  is  taken 
from  Code  of  Civil  Procedure,  §  27.  The  remainder  of  §  27  has 
been  placed  in  Judiciary  Law,  §§28,  158,  1&4.  The  matter 
inserted  in  §  2507  would  be  out  of  place  in  the  first  chapter  of 
the  Code  but  falls  appropriately  in  §  2507. 

70.  §  2512.  The  first  sentence  of  this  section  is  Code  of  Civil 
Procedure,  §  2512.  The  remainder  is  from  Code  of  Civil  Pro- 
cedure, §§  95-97.  Portions  of  §§  95-97  are  incorporated  in  Ju- 
diciary Law  as  follows:  Section  95,  in  §§  168,  200;  section  96, 
in  §§  231,  349,  351,  354;  section  97,  in  §§  IGO,  170,  201,  23^234, 
279,  403,  405.  It  was  deemed  best  to  remove  the  portion  of 
§§  95-97  of  the  Code  of  Civil  Procedure  which  is  not  included 
in  the  Judiciary  Law^  from  the  first  chapter  of  the  Code  to  chap- 
ter 18  with  similar  matter. 

72.  §  2537.  The  changes  in  this  section  are  merely  changes 
of  reference.  Section  774  of  the  Code  of  Civil  Procedure  relates 
to  the  supervision  of  court  funds  by  the  comptroller  of  the  state 
and  is  substantive  in  character. 

73.  §  2634.  The  first  sentence  of  this  section  relating  to  the 
indexing  of  wills  by  county  clerks  and  registrars  has  been  con- 
solidated in  the  Decedent  Estate  Law  as  substantive  matter. 
The  last  sentence  has  been  retained  because  it  provides  for  the 
fees  of  an  executor  or  administrator  with  the  will  annexed,  who 
causes  the  record  mentioned  to  be  made.  The  changes  made  in 
this  section  are  to  correct  references. 

74.  §  2660.  Part  of  this  section  has  been  placed  in  the  De- 
cedent Estate  Law  (§  103).  The  removed  portion  is  substantive 
matter  relating  to  the  liability  of  a  husband  for  the  debts  of 
his  deceased  wife,  his  liability  as  administrator  for  the  debts  of 
his  wife  and  the  disposition  of  unadministered  assets  of  his  wife 
at  the  time  of  his  death. 

75.  §  2695.  It  was  necessary  to  amend  this  section  because 
the  section  in  the  article  of  the  Code  referred  to  prescribing  the 
manner  of  authenticating  papers  was  consolidated  in  the -De- 
cedent Estate  Law  f§  45). 

76.  §  2696.  A  change  in  the  reference  was  made  necessary 
because  §  2704,  prescribing  the  manner  of  authenticating  papers 
of  another  state  or  country  to  be  used  in  this  state  was  consoli- 
dated in  §  45  of  the    Decedent  Estate  Law, 
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77.  §  2733.  The  first  part  of  this  section,  relating  to  advance- 
ments, has  been  consolidated  in  the  Decedent  Estate  Law  as 
§  U9.  The  latter  part  being  practice  has  been  retained  in  the 
Code  of  Civil  Procedure. 

78.  I  2746.  Section  744  of  the  Code  of  Civil  Procedure  has 
been  incorporated  in  the  State  Finance  Law  as  subdivision  4  of 
S  Sf  except  the  last  clause,  relating  to  the  fees  of  county  clerks, 
which  is  consolidated  in  County  law  as  §  240,  subd.  22,  and 
thus  the  change  in  reference  becomes  necessary.  Section  744  of 
the  Code  of  Civil  Procedure  related  to  the  supervision  of  court 
funds  by  the  state  comptroller.  A  portion  at  the  end  of  this  sec- 
tion has  been  taken  care  of  in  appropriate  schedules  of  repeals. 

79.  §  2838^  subd.  1.  The  provision  in  the  article  mentioned  in 
this  subdivision  of  the  Code  of  Civil  Procedure  has  been  consoli- 
dated in  the  Decedent  Estate  Law,  It  relates  to  the  authentica- 
tion of  papers  from  another  state  or  foreign  country  for  use  in 
this  state.   The  changes  in  reference,  therefore,  became  necessary'. 

80.  §  2863.  Subdivision  3  of  this  section  contains  a  reference 
to  certain  sections  of  the  Code  of  Civil  Procedure.  Two  of  these 
sections,  to  wit:  §§  1843  and  18G8,  have  been  placed  in  the  De- 
cedent Estate  Law.  Section  l&o8  relates  to  the  liability  of  lega- 
tees or  devisees  to  a  child  born  after  the  making  of  a  will  who  is 
entitled  to  succeed  to  a  part  of  the  real  or  personal  property  of 
the  testator,  and  their  hability  to  the  subscribing  witness  to  a 
will  who  is  entitled  to  succeed  to  a  share  of  such  property.  This 
is  substantive  in  character  and  for  that  reason  has  been  placed 
in  the  Decedent  Estate  Law  (§  28)  and  taken  from  the  Code  of 
Civil  Procedure.  Section  1843  of  the  Code  of  Civil  Procedure 
relates  to  the  liability  of  heirs  and  devisees  for  the  debts  of  the 
decedent  and  is  substantive  in  character,  and  has  been  placed  in 
the  Decedent  Estate  Law  as  §  101.  The  reference,  tnerefore, 
in  subdivision  3  of  §  2833  has  been  changed  to  correspond  to  this 
treatment  of  §§  1843  and  1868  of  the  Code  of  Civil  Procedure. 

81.  §  2880.  Sections  63  and  64  of  the  Code  of  Civil  Proced- 
ure, relating  to  attorneys  practicing  in  the  city  of  New  York, 
have  been  placed  in  the  Penal  Law  and  a  corresponding  change 
in  reference  has  been  made  in  this  section. 

82.  §  2900.  Section  1037  of  the  Code  of  Civil  Procedure  re- 
lates to  the  making  and  filing  of  duplicate  jury  lists  and  has  been 
placed  with  its  appropriate  provisions  in  the  Judiciary  Law  under 
the  head  of  jurors.  This  necessitated  a  change  in  the  reference, 
which  has  been  made. 

83.  §  2091.  Section  1033  of  the  Code  of  Civil  Procedure,  re- 
lating to  excusing  of  jurors  from  service  during  the  whole  or  a 
portion  of  a  term,  has  been  placed  in  the  Judiciary  Law  and  the 
necessary  change  in  reference  in  this  section,  therefore,  has  been 
made. 

84.  §  3075,  subd.  2.  The  reference  in  this  subdivision  has  been 
changed  because  Code  of  Civil  Procedure,  §  46,  has  been  made 
§  15  of  the  Judiciary  Law. 

85.  §  3158.  Sections  104  and  105  of  the  Code  of  Civil  Pro- 
cedure have  been  incorporated  as  fi|  400  and  401  of  the  Judi- 
ciary Law.  They  relate  to  the  authority  of  the  sheriff  to  com- 
mand the  power  of  the  county  to  overcome  resistance  and  the 
certification  of  the  names  of  those  who  resist  his  authority. 

86.  S  32i>3.  The  change  made  in  this  section  merely  substi- 
tutes the  title  of  the  general  law  for  the  statute  mentioned  in 
the  section. 
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87.  §  3320.  The  change  in  this  section  is  one  of  reference 
merely. 

88«  I  3343,  subd.  14.  The  reference  in  this  subdiTision  haa 
been  changed  from  **  sixteenth  *'  to  '*  fifteenth "  to  correct  an 
obvious  error  in  the  present  Code.  Chapter  16  of  the  Code  of 
Civil  Procedure  contains  but  two  titles.  Article  1  of  title  4  of 
chapter  15  is  entitled  '* Judgment  Creditor's  Action"  and  the 
definition  contained  in  §  3343,  subd.  14,  is  of  a  **  judgment 
creditor's  action." 

89.  I  3347,  subd.  1.  Section  122  of  the  Code  of  CivU  Pro- 
cedure has  been  consolidated  as  §  347  of  the  Prison  Law  and 
has  been  made  to  apply  to  civil  and  criminal  prisoners  in  ac- 
cordance with  the  language  of  this  subdivision.  It  is,  therefore, 
unnecessary  to  include  it  as  a  part  of  this  subdivision. 

90.  S  3347,  snbd.  5.  Section  548  of  the  Code  of  Civil  Pro- 
cedure, referred  to  in  this  subdivision,  has  been  consolidated  in 
§  23  of  the  Civil  Rights  Law.  It  relates  to  the  exemption  of  a 
person  fmm  arrest  in  a  civil  action  or  special  proceeding  except 
as  prescribed  by  statute. 

91.  §  3347,  subd.  7.  The  reference  to  "title  third"  con- 
tained in  the  second  sentence  has  been  changed  to  "  article  third 
of  title  third  "  because  article  third  is  the  only  portion  of  title 
third  remaining  in  the  Code.  The  remainder  of  title  third  is  in 
the  Judiciary  Law.  The  reference  to  "  title  fourth  "  in  the  same 
sentence  has  been  omitted  because  the  whole  title  has  been 
transferred  to  the  Judiciary  Law.  The  reference  in  the  fifth 
sentence  to  **  title  third  "  has  been  changed  to  "  article  third  of 
title  third  "  of  the  Code  and  "  article  sixteen  of  the  judiciary 
law"  because  article  third  is  the  only  portion  of  title  third  re- 
maining in  the  Code  and  the  remamder  of  the  title  is  now  in 
Judiciary  Law,  article  thirteen.  The  reference  to  "  title  fourth  " 
in  the  last  sentence  has  been  changed  to  "  articles  seventeen 
and  eighteen  of  the  judiciary  law"  because  the  provisions  of 
title  fourth  are  now  consolidated  in  those  articles  of  the  Judi- 
ciary Law. 

92.  §  3347,  subd.  11.  The  refen^nccs  to  §§  2181-2187.  2197- 
2190,  2213-2218  have  beon  removed  because  these  sections  are 
now  in  Debtor  and  Creditor  Law.  The  reference  to  §§  2228- 
2230  has  l)een  removed  because  these  sections  are  now  in  Prison 
Law.     The  references  are  no  longer  n'ccessary. 
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(Laws  of  1909,  ch.  27.    Takes  the  place  of  former  Statutory 
Construction  Law.) 


Article    1.  Short  Utle   (|   1). 

2.  Meaning  of  terms    (H    10-68). 

3.  Ancient  statutes   and  resolations   (||  70-72). 

4.  References,    titles  and   head  notes   (ii  80,   81). 

5.  Effect    of   repeals    (||   90-98). 

6.  Effect  of  consolidated  laws    <||   100,    101). 

7.  Application  of   chapter    (f    110). 

8.  Laws   repealed;   when   to   take  effect   (U    120,   121)* 

article:  1. 

Short  Title, 
Section  1.  Short  title. 

I  1.  Sbort  title.     This  chapter  shall  be  known*  as  the  "  Gcnr 
eral  Construction  Law." 

ARTICLK   a. 

Meaning  of  Terms, 

Sec.    10.  Acknowledge   and   acknowledgment. 

11.  Acknowledgment  or   proof  of  Instrument. 

12.  .Vffldarlt. 

13.  Adlonrnment    of  meeting. 

14.  Bond   and  undertaking. 

15.  Chattels. 

16.  Choose. 

17.  Civil  code  and  criminal  code. 

18.  Consolidated    laws. 

19.  Day,   calendar. 

20.  Day,  computation. 

21.  Folio. 

22.  Gender. 

23.  Heretofore  and  hereaftei^. 

24.  Holiday  and  half  holiday. 

25.  Holiday   in   contractual   obligations. 

26.  Judge. 

27.  Last,   preceding,   next  and  toUoWiUf. 

28.  Lunatic  and  lunacy. 

29.  Mea. 

30.  Month,  computation.  ^         ,  ^ ^    . 

31.  Month   In  statute,  contract  and  pvblie  or  prlTftta  IntdniiiMlt. 

32.  Municipal   officers. 

33.  NoUce. 

34.  Now. 

36.  Number,   singular  and  pluroL 

36.  Oath,   affldarlt  and   swear. 

37.  Person. 

38.  Property. 

89.  Property,   personal. 

40.  Property,   real. 

41.  Quorum  M)d  majority, 
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Am.  42.  Register  of  county. 

43.  Seal  of  court,   public  officer  or  corporation. 

44.  Seal,  private. 

45.  Seal,  prirate  as  corporate  seaL 

46.  Slgoatore. 

47.  State. 

48.  Tense,   present. 
40.  Territory. 

50.  Time,  computation. 

51.  Time,   night. 

52.  Time,  standard. 

53.  Time,   use  of   standard.  \ 

54.  Village. 

55.  Women. 

50.  Writing   and    written. 

57.  Year,   common  and  leap. 

58.  Year  in  statute,  contract  and  public  or  prlrate  instrameit. 

I  10.  Aeknowledffe  and   aclcnoifrledflriiient. 

The  terms  acknowledge  and  acknowledgment,  when  used  with 
reference  to  the  execution  of  an  instrument  or  writing  other 
than  a  deed  of  real  property,  include  a  compliance  with  the  pro- 
TisioDs  of  the  next  section  by  either  such  proof  or  acknowledg- 
ment. 

I  11«  ▲cilcno'vrledffiiient  or  proof  of  instmment* 

When  the  execution  of  any  instrument  or  writing  is  authorized 
or  required  by  law  to  be  acknowledged,  or  to  be  proven  so  as  to 
entitle  it  to  be  filed  or  recorded  in  a  public  office,,  the  acknowledg- 
ment may  be  taken  or  the  proof  made  before  any  officer  then  and 
there  authorized  to  take  the  acknowledgment  or  proof  of  the 
execntion  of  a  deed*  of  real  property  to  entitle  it  to  be  recorded 
in  a  county  clerk's  office,  and  shall  be  made  and  certified  in  the 
same  manner  as  such  acknowledgment  or  proof  of  such  deed. 

I  12.  Affldrnvlt. 

When  an  affidavit  is  authorized  or  required  it  may  be  sworn 
to  before  any  officer  authorized  by  law  to  take  the  acknowledg- 
ment of  deeds  in  this  state,  unless  a  particular  officer  is  specified 
before  whom  it  is  to  be  taken. 

I  13.  Adjournment  of  meetlnv. 

Any  meeetlng  referred  to  in  section  forty-one  of  this  chapter 
may  be  adjourned  by  a  less  number  than  a  quorum. 

S  14.  Bond  and  nndertaklnflr* 

A  provision  of  law  authorizing  or  requiring  a  l>ond  to  be  given 
shall  be  deemed  to  have  been  complied  with  by  the  execntion 
of  an  undertaking  to  the  same  effect. 

I   15.  Chattels. 

The  term  chattels  includes  goods  and  chattels. 

I   10.   CI&ooBe. 

The  term  choose  include?  elect  and  appoint. 
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I   17.  CItII  code  and  erlmlnal   code. 

The  term  civil  code  means  the  code  of  civil  procedure.  The 
terip  criminal  code  means  the  code  of  criminal  procedure. 

i  18.  Consolidated  laws. 

The  term  Consolidated  Laws  shall  mean  the  compilation  of 
the  Htatntes  prepared  by  the  board  of  statutory  consolidation  and 
the  amendments  thereof. 

i  19.  Day>  calendar* 

A  calendar  day  includes  the  time  from  midnight  to  midnight. 
Sunday  or  any  day  of  the  week  specifically  mentioned  means  a 
calendar  day. 

I  20  Day,  eompntation. 

A  number  of  days  specified  as  a  period  from  a  certain  day 
within  which  or  after  or  before  which  an  act  is  authorized  or 
required  to  be  done  means  such  number  of  calendar  days  e:- 
elusive  of  the  calendar  day  from  which  the  reckoning  is  ma  do. 
Sunday  or  a  public  holiday,  other  than  a  half  holiday,  must  be 
excluded  from  the  reckoning  if  it  is  the  last  day  of  any  suca 
period',  or  if  it  is  an  intervening  day  of  any  such  period  of  two 
days.  In  computing  any  specified  number  of  days,  weeks  or 
months  from  a  specified  event,  the  day  upon  which  the  event 
happens  is  deemed  the  day  from  which  the  reckoning  is  made. 
The  day  from  which  any  specified  number  of  days,  weeks  or 
months  of  time  is  reckoned  shall  be  excluded  in  making  the 
reckoning. 

S  21.  Folio. 

A  folio  is  one  himdred  words,  counting  as  a  word  each  figure 
necessarily  used. 

I  22.  Cinder. 

Words  of  the  masculine  gender  include  the.  feminine  and  the 
neuter,  and  may  refer  to  a  corporation,  or  to  a  board  or  other 
body  or  assemblage  of  persons;  and.  when  the  sense  so  indicates, 
words  of  the  neuter  gender  may  refer  to  any  gender. 

I  23.  Heretofore  and  l&ereafter. 

Each  of  the  terms,  heretofore,  and  hereafter,  in  any  provision 
of  a  statute,  relates  to  the  time  such  provision  takes  effect. 

1  24.  Holiday  and  half  boUday. 

The  term  holiday  includes  the  following  days  in  each  year: 
The  first  day  of  January,  known  as  Now  Year's  day;  the  twelfth 
day  of  February,  known  as  Lincoln's  birthday;  the  twenty- 
second  day  of  February,  known  as  Washington's  birthday;  the 
thirtieth  day  of  May,  known  as  Memorial  day;  the  fourth  day  of 
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July,  known  as  Independence  day;  the  first  Monday  of  Septem- 
ber, known  as  Labor  day;  the  twelfth  day  of  October,  known  as 
Columbus  day;  and  the  twenty-fifth  day  of  December,  known-  as 
Christmas  day,  and  if  either  of  such  days  is  Sunday,  the  next 
day  thereafter;  each  general  election  day  and  each  day  ap- 
pointed by  the  president  of  the  United  States  or  by  the  governor 
of  this  state  as  a  day  of  general  thanksgiying,  general  fasting 
and  prayer,  or  other  general  religious  obserrances.  The  term 
half  holiday  includes  the  period  from  noon  to  midnight  of  each 
Saturday  which  is  not  a  holiday. 
Am'd    by  L.   1909,   cb.   112.     In  effect  March  23,  1909. 

S  26.  Holiday  In  contractoml  obligations. 

Where  a  contract  by  its  terms  requires  the  payment  of  money 
or  the  performance  of  a  condition  on  a  public  holiday,  such  pay- 
ment may  be  made  or  condition  performed  on  the  next  business 
day  succeeding  such  holiday,  with  the  same  force  and  effect  as 
if  made  or  performed  in  accordance  with  the  terms  of  the  con- 
tract. 

S  26.  Jndflre. 

The  term  judge  includes  every  judicial  officer  authorized,  alone 
or  with  others,  to  hold  or  preside  over  a  court  of  record. 

I  27.  Last,  preeedluff,  next  and  folloirlngr* 

A  reference  to  the  last  or  preceding  section,  or  other  provision 
of  a  statute,  means  the  section  or  other  division  immediately 
preceding,  and  a  reference  to  the  next  or  following  section  or 
other  division  of  a  statute  means  the  section  or  other  division 
immediately  following. 

I  28.  Lnnatlc  and  Innacy. 

The  terms  lunatic  and  lunacy  include  every  kind  of  unsound- 
ness of  mind  except  idiocy. 

1  29.  Men. 

The  term  men  includes  boys. 

1  80.  Month,  compntatlon. 

A  number  of  months  after  or  before  a  certain  day  shall  be 
computed  by  counting  such  number  of  calendar  months  from  such 
day,  exclusive  of  the  calendar  month  in  which  such  day  occurs, 
and  shall  include  the  day  of  the  month  in  the  last  month  bo 
counted  having  the  same  numerical  order  in  days  of  the  month 
as  the  day  from  which  the  computation  is  made,  unless  there  be 
not  so  many  days  in  the  last  month  so  counted,  in  which  case 
the  period  computed  shall  expire  with  the  last  day  of  the  mouth 
BO  counted. 
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I  SI.  Month  In  statute,  contract  and  public  or  prtTi^^e 
Instrnment. 

In  a  statute,  contract  or  public  or  private  instrument,  unless 
otherwise  provided  in  such, contract  or  instrument  or  by  law,  the 
term  month  means  a  calendar  month  and  not  a  lunar  month. 

i  82.  Municipal  offlcers, 

A  reference  to  several  officers  of  a  municipal  corporation  hold- 
ing the  same  office,  or  to  a  board  of  such  officers,  shall  be  deemed 
to  refer  to  the  single  officer  holding  such  office,  when  but  one 
person  is  chosen  to  fill  such  office  in  pursuance  of  law. 

i  88.  Notice. 

When  a  notice  is  required  to  be  given  to  a  board  or  body, 
service  of  such  notice  upon  the  elerk  or  chairman  thereof  dhall 
be  sufficient. 

i  84.  .Now. 

The  term  now  in  any  provision?  of  a  statute  referring  to  other 
laws  in  force,  or  to  persons  in  office,  or  to  any  facts  or  circnmr 
stances  as  existing,  relates  to  the  law%  in  force,  or  to  the  per- 
son in  office,  or  to  the  facts  or  circumstances  existing,  respec- 
tively, immediately  before  the  taking  effect  of  such  provision. 

i  86.  Number,  singrular  and  plural. 

Words  in  the  singular  number  include  the  plural,  and  in  the 
plural^number  include  the  singular. 

i  aOk  Oatb,  aAdavtt  and  swear. 

The  terms  oath  and  affidavit  include  every  mode  authorized  by 
law  of  attesting  the  truth  of  that  w^hich  is  stated.  The  term 
swear  includes  every  mode  authorisied  by  law  for  administering 
an  oath. 

i  87*  Person. 

The  term  person  includes  a  corporation  and  a  joint-stock  asso- 
ciation. When  used  to  designate  a  party  whose  property  may 
be  the  subject  of  any  offense,  the  term  person  also  induct  the 
state,  or  any  other  state,  government  or  country  which  may  law- 
fully own  property  in  the  state. 

S  88.  Property. 

The  term  property  includes  real  and  personal  property. 

i  89.  Property,  personal. 

The  term  personal  property  includes  chattels,  money,  things  in 
action,  and  all  written  inistruments  themselves,  as  distinguished 
from  the  rights  or  interests  to  which  they  relate,  by  which  any 
right,  interest,  lien  or  incumbrance  in,  to  or  upon  property,  or 
any  debt  or  financial  obligation  is  created,  acknowledged,  evi- 
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denced,  transferred,  diBcharged  or  defeated,  wholly  or  in  part, 
and  everything,  except  real  property,  which  may  be  the  subject 
of  ownership. 

Oil  wells  and  all  fixtures  connected  therewith,  situate  on  lands 
leased  for  oil  purposes  and  oil  interests,  and  rights  held  under 
and  by  virtue  of  any  lease  or  contract  or  other  right  or  license 
to  operate  for  or  produce  petroleum  oil,  shall  be  deemed  personal 
property  for  nil  purposes  except  taxation. 

I  40.  Property,   real. 

The  term  real  property  includes  real  estate,  lands,  tenementa 
and  hereditaments,  corporeal  and  incorporeal. 

I  41.  Q,uoriun  and  majority. 

Whenever  three  or  more  public  officers  are  given  any  power 
or  authority,  or  three  or  more  persons  are  charged  with  any  pub- 
lic duty  to  be  performed  or  exercised  by  them  jointly  or  as  a 
board  or  similar  body,  a  majority  of  all  such  persons  or  officers 
at  a  meeting  duly  held  at  a  time  fixed  by  law,  or  by  any  by-law 
duly  adopted  by  such  board  or  body,  or  at  any  duly  adjourned 
meeting  of  such  meeting,  or  at  any  meeting  duly  held  upon  rea- 
sonable notice  to  all  of  them,  may  perform  and  exercise  such 
power,  authority  or  duty,  and  if  one  or  more  of  such  persons  or 
officers  shall  have  died  or  have  become  mentally  incapable  of 
acting,  or  shall  refuse  or  neglect  to  attend  any  such  meeting,  a 
majority  of  the  whole  number  of  such  persons  or  officers  shall 
be  a  quorum  of  such  board  or  body,  and  a  majority  of  a  quorum, 
if  not  less  than  a  majority  of  the  whole  number  of  such  persons 
or  officers  may  perform  and  exercise  any  such  power,  authority 
or  duty. 

I  42.  Reriater   of   eonnty* 

Any  act  done  in  pursuance  of  law  by  the  register  of  a  county 
shall  be  deemed  to  be  a  compliance  with' any  provision  of  law 
authorizing  or  requiring  such  act  to  be  done  by  the  county  clerk 
of  such  county,  and  any  instrument  or  writing  filed,  entered  or 
recorded  in  pursuance  of  law  in  the  office  of  a  register  of  a 
county,  shall  be  deemed  to  be  a  compliance  with  any  provision 
of  law  authorizing  or  requiring  such  paper  to  be  filed,  entered 
or  recorded,  as  the  case  may  be,  in  the  office  of  the  clerk  of 
such  county.  The  term  county  clerk  when  used  In  relation  to 
conveyances  of  real  property  or  the  filing  or  recording  of  instru- 
ments which  are  or  may  be  filed  in  the  office  of  the  register  of 
a  county,  shall  include  the  register  of  each  county  in  which 
there  is  a  register. 

I  43.  Seal  of  coart,  pabllc  oflleer  or  corporatloa. 

A  seal  of  a  court,  public  officer  or  corporation  may  be  im- 
pressed directly  upon  the  instrument  or  writing  to  be  sealed,  or 
upon  wafer,  wax  or  other  adhesive  substance  affixed  thereto, 
or  upon  paper,  or  other  similar  substance  affixed  thereto  by 
mucilage  or  other  adhesive  substance. 
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I  44.  Seal,  private. 

The  private  seal  of  a  person,  other  thaor  a  corporation,  to  any 
instrument  or  writing  shall  consist  of  a  wafer,  wax  or  other 
similar  adhesive  substance  affixed  thereto,  or  of  paper  or  other 
similar  substance  affixed  thereto,  by  mucilage  or  other  adhesive 
substance,  or  of  the  word  **  seal,"  or  the  letters  "  U.  S.,"  opposite 
the  signature. 

I  45.  Sealy  private  as  corporate  seal. 

An  instrument  or  writing  duly  executed,  in  the  corporate  name 
of  a  corporation,  which  shall  not  have  adopted  a  corporate  seal, 
by  the  proper  officers  of  the  corporation  under  their  private 
seals,  shall  be  deemed  to  have  been  executed  under  the  corporate 
seal 

I  46.  Slfirnatnre. 

The  term  signature  includes  any  memorandum,  mark  or  sign, 
written  or  placed  upon  any  instrument  or  writing  with  intent  to 
execute  or  authenticate  such  instrument  or  writing. 

1  47.  State. 

The  term  state,  when  used  generally  to  include  every  state  of 
the  United  States,  includes  also  every  territory  of  the  United 
States  and  the  District  of  Columbia. 

I  48.  Tense,  present. 

Words  in  the  present  tense  include  the  future. 

i   49.  Territory. 

The  term  territory  when  used  generally  to  include  every  terri- 
tory of  the  United  States,  includes  also  the  District  of  Columbia. 

I  60.  Time,  com  potation. 

Time  shall  continue  to  be  computed  in  this  state  according  to 
the  Gregorian  or  new  style.  The  first  day  of  each  year  after 
the  year  seventeen  hundred  and  fifty-two  is  the  first  day  of 
January,  according  to  such  style. 

I  51.  Time,   nl^ltt. 

Night  time  includes  the  time  from  sunset  to  sunrise. 

1  BS.  Time,   standard. 

The  standard  time  throughout  this  state  is  that  of  the  seventy- 
fifth  "meridian  of  longitude  west  from  Greenwich,  and  all  courts 
and  public  officers,  and  legal  and  official  proceedings,  shall  be 
regulated  thereby. 

I  53.  Time,  nse  of  standard. 

Any  act  required  by  or  in  pursuance  of  law  to  be  performed  at 
or  within  a  prescribed  time,  shall  be  performed  according  to  the 
standard  time. 
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I  54.  Village. 

The  term  village  means  an  incorporated  village. 

f  S6.  IVoaten. 

The  term  women  includes  girls. 

f  6G.  IVritinflT  and  written. 

The  terms  writing  and  written  include  every  legible  repre- 
sentation of  letters  upon  a  material  substance,  except  when  ap- 
plied to  the  signature  of  an  instrument. 

f  57.  Year,  common  and  leap. 

For  the  purpose  of  computing  and  reckoning  the  days  of  the 
year  in  the  same  regular  course  in  the  future,  every  year,  the 
number  of  which  in  the  Christian  era  is  a  multiple  of  four,  is 
a  bissextile  or  leap  year  consisting  of  three  hundred  and  sixty- 
six  days,  unless  such  number  of  the  year  is  a  multiple  of  one 
hundred  and  the  first  two  figures  thereof  treated  as  a  separate 
number  is  not  a  multiple  of  four,  and  every  year  which  is  not 
a  leap  year  is  a  common  year  consisting  of  three  hundred  and 
sixty-five  days. 

I  58.  Year  In  statute,  contract  and  pnMlo  or  priirate  ia- 
■trament. 

The  term  year  in  a  statute,  contract,  or  any  public  or  private 
instrument,  means  three  hundred  and  sixty-five  days,  but  the 
added  day  of  a  leap  year  and  the  day  immediately  preceding 
shall  for  the  purpose  of  such  computation  be  counted  as  one  day. 
Tn  a  statute,  contract  or  public  or  private  instrument,  the  term 
year  means  twelve  months,  the  term  half  year,  six  months,  and 
the  term  a  quarter  of  a  year,  three  months. 


ARTIGLB    3. 

AfUfient  Rtatulcs  and  Resoluti<ms, 
Sec.   70.  StntuteH   of  EiiffUnd   and   Great  Britain   inoporatjre  In   this  state. 

71.  Acts  of  the  legislature  of  the  colony  of  New  York  Inoperative. 

72.  Reoolutlons   of    the   congress   of   the   colony   and   the   convention   of 

New  York  inoperatlye. 

I  70.  Statntea  of  Enarland  and  Great  Britain  inoperative 
in  thifl  state. 

A  statute  of  England  or  Great  Britain  shall  not  be  deemed 
to  have  had  any  force  or  effect  in  this  state  since  May  first, 
seventeen  hundred  and  eighty-eight. 

I  71.  ActB  of  the  lefriMlature  of  the  colony  of  Wew  Toric 
inoperative. 

Acts  of  the  legislature  of  the  colony  of  New  York  shall  not 
be  doomed  to  have  had  any  force  or  effect  in  this  state  since 
December  twenty-ninth,   eiffhteon   hundred   and  twenty-eight. 
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S  72.  RcMolntfon*  of  the  conflrreHH  of  the  colony  and  the 
eoaventlon  of  Jie-vv  York  inoperative. 

The  resolutions  of  the  congress  of  the  colony  of  New  York  and 
of  the  convention  of  the  state  of  New  York,  shall  not  be  deemed 
to  be  the  laws  of  this  state  hereafter. 


ARTICLB   4. 

References,  Titles  and  Head  yotes. 

Sec.  80^  References  to  repealed  proTisions. 
81.  Titles   Aud   head  noteit. 

S  80.  References  to   repealed   provisions. 

If  any  provision  of  a  law  be  repealed  and,  in  substance,  re- 
enacted,  a  reference  in  any  law  to  such  repealed  provision  shall 
be  deemed  a  reference  to  such  re-enacted  provision. 

f  81.  Titles  and  head  notes. 

If  the  title  of  any  article  or  other  division  of  a  statute,  or 
the  head  note  of  a  section  shall  be  amended  or  repealed  in  the 
body  of  the  statute,  or  if  a  new  article  or  other  division  having 
a  title,  or  a  new  section  having  a  new  head  note  be  added  to 
a  statute,  the  corresponding  title  or  head  note,  if  any,  in  an 
abstract  of  contents  at  the  beginning  of  the  article  or  other 
division  of  the  statute  shall  be  deemed  to  be  correspondingly 
amended  or  repealed,  although  there  be  no  express  reference 
thereto. 

ARTICLE   S. 

Effect  of  Repeals. 

Sec.  90.  Effect  of  the  repeal  of  a  repealing  statute. 

01.  Bffect  of  the  repeal  of  a  statute  upon  amendments  thereof. 
92.  EflTect  of   the   repeal   of   an   amending  statute. 

03.  Effect  of  repealing  statute  upon   existing  rights. 

04.  Effect  of   repealing  statute  upon   pending   actions  and  proceedings. 
95.  Effect  of   the   repeal   of   a   statute  by   another   statute  substantially 

re-enacting  the  former. 
06.  Effect  of  hyphen  In  schedule  of  repeals. 

f  90.  Bfleet  of  the  repeal  of  a  repealing  statute. 

The  repeal  hereafter  or  by  this  chapter  of  any  provision  of  a 
statute,  which  repeals  any  provision  of  a  prior  statute,  does  not 
revive  such  prior  provision. 

S  01.  Effect  of  the  repeal  of  a  statute  npon  amendments 
thereof. 

The  repeal  by  the  Consolidated  Laws  of  a  statute  includes  a 
statute  amendatory  of  the  statute  repealed. 
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I  92.  fiflect  of  tbe  repeal  of  an  amending  atatnte. 

The  repeal  hereafter  or  by  this  chapter  of  any  proTision  of  a 
statute,  which  amends  a  provision  of  a  prior  statute,  leaTes  such 
prior  provision  in  force  unless  the  amendatory  statute  be  a  sub- 
stantial re-enactment  of  the  statute  amended. 

f  93.  Effect  of  repeallna:  statute  upon  exlstlnir  rl^rltts. 

The  repeal  of  a  statute  or  part  thereof  shall  not  affect  or  im- 
pair any  act  done,  offense  committed  or  right  accruing,  accrued 
or  acquired,  or  liability,  penalty,  forfeiture  or  punishment  in- 
curred prior  to  the  time  such  repeal  takes  effect,  but  the  same 
may  be  enjoyed,  asserted,  enforced,  prosecuted  or  inflicted,  as 
fully  and  to  the  same  extent  as  if  such  repeal  had  not  been 
effected. 

f  94.  Bffect  of  repealiaar  atatnte  upon  pendiiur  actt^aa 
and  proceedings. 

Unless  otherwise  specially  provided  by  law,  all  actions  and 
proceedings,  civil  or  criminal,  commenced  under  or  by  virtue  of 
any  provision  of  a  statute  so  repealed,  and  pending  immediately 
prior  to  the  taking  effect  of  such  repeal,  may  be  prosecuted  and 
defended  to  final  effect  in  the  same  manner  as  they  might  if  such 
provisions  were  not  so  repealed. 

S  95.  Kflect  of  the  repeal  of  a  statute  by  another  atat- 
nte substantially  re-eaactins  the  former. 

The  provisions  of  a  law  repealing  a  prior  law,  which  are  sub- 
stantial re-enactments  of  provisions  of  the  prior  law,  shall  be 
construed  as  a  continuation  of  such  provisions  of  such  prior  lave, 
modified  or  amended  according  to  the  language  employed,  and 
not  as  new  enactments. 

f  90.  Effect  of  hyphen  in  schedule  of  repeals. 

When  two  numbers  in  a  schedule  of  repeals  of  the  consoli- 
dated laws  are  connected  by  a  hyphen  both  such  numbers  are 
included  as  well  as  all  intermediate  numbers. 

ARTICLE   SIXTH. 

Effect  of  Consolidated  Laws, 

Sec.   100.  Bffect    of    conaolidatlon    upon    laws    passed    at    same    session    or 
before  consolidation  takes  effect. 
101.  Effect   of  consolidated   laws   on   penal  law  and  civil   and  criminal 
codes. 

S  lOO.  Effect  of  consolidation  npon  laws  passed  at  Banne 
session  or  before  consolidation  takes  effect. 

No  provision  of  any  chapter  of  the  consolidation  of  the  gen- 
eral laws,  of  which  this  chapter  is  a  part,  shall  supersede  or 
repeal  by  implication  any  law  passed  at  the  same  session  Of  the 
legislature  at  which  any  such  chapter  was  enacted,  or  passed 
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after  the  enactment  of  any  such  chapter  and  before  it  shall 
have  taken  effect;  and  an  amendatory  law  passed  at  such  session 
or  at  any  subsequent  session  begun  before  any  such  chapter  takes 
effect,  shall  not  be  deemed  repealed,  unless  specifically  desig- 
nated in  the  repealing  schedule  of  such  chapter. 

^f  101.  Effect    of    consolidated    laws    on    penal    la-vr   and 
ciTil  and  criminal  codea. 

The  Consolidated  Laws  shall  not  be  construed  to  amend,  re- 
peal or  otherwise  affect  any  proTision  of  the  penal  law,  code  of 
civil  procedure  or  code  of  criminal  procedure  unless  expressly  so 
stated. 

ARTICLES   7. 

Application  of  Chapter. 
See.   110.  Application  of  chapter. 

f  no.  Application  of  chapter. 

This  chapter  is  applicable  to  every  statute  unless  its  general 
object,  or  the  context  of  the  language  construed,  or  other  pro- 
visions of  law  indicate  that  a  different  meaning  or  application 
was  intended  from  that  required  to  be  given  by  this  chapter. 


ARTICLB    8. 

Laws  Repealed;  When  to  Take  Effect, 

Sec.    120.  Laws   repealed. 

121.  When  to  take  effect. 

f   120.  Iiawa  repealed. 

Of  the  laws  enumerated  in  the  schedule  hereto  annexed,  that 
portion  specified  in  the  last  column  is  hereby  repealed. 

f   121.  When  to  take  effect. 

This  chapter  shall  take  effect  immediately. 

SCHEDULE  OF  LAWS  BEPBALED. 

KeTlsed  Statntea..  Part  1.  chapter  8,  title  8,  section  16. 

Kerlsed  SUtntes. .  Part  1,  chapter  10,  title  1,  Bections  1-5. 

KevlRed  Statutes..  Part  2,  chapter  4,   title  2,   section  8* 

Kerlsed  Statutes..  Part  2,  chapter  4.  title  3,   section  9. 

Keylsei]  Statates..  Part  3,  chapter  3,  title  1,   section  10* 

Revised  Statutes..  Part  3,  chapter  7.  title  3.  article  7,  aectlODS  61.  08 

KeTlsed  Statutes..  Part  3,  chapter  8,  title  17,  section  27 

Keyised  Statutes..  Part  3,  chapter  10.   title  4,   section  4 

Keyised  Statutes..  Part  4,  chapter  2,  title  8,  section  16 

Laws   of  Chapter  Section 

1788 46 37 

1801 90 28 

R.  L.  1813 56 30,    second   sentence 

1328*«« 2Q... 9-11   (2d  Meet) 
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Laivg  of  Chapter  Section 

1828 21 2-15  (2d  Meet.) 

1830 320 05-67 

1848 197 1 

1849 261 AU 

1857 536 S  - 

1865 146 AU 

1870 370 All 

1872 544..: All 

1873 577 All 

1873 639 AU 

1874 321 All 

1875 27 All 

1876 448 20,    788,    960 

1877 416 1.    %%  176,   214. 

1877 466 27 

1880 178 1,    pt.    adding   S    3343.    rabds.    0-8,    15,    17. 

21-24   to   L.   1876,   Gh.   448 

1881 30 All 

1881.... 442 955-957 

1881 676 261,   500.   718,  subds.  9-15 

1882 384 1,    pt.    uneDdlng   L.    1881,  Ch.    670,    |    718, 

Sttbda.   9-15 

1883 372 AU 

1884 14 AU 

1886 21 20 

1887 289 AU 

1892 677 AU,  except  last  aentence  oC  |  24 

1894 447 AU 

1804 448 AU 

1895 603 AU 

1897 614 1,   exeep£   part  providUig  that  public  offlcca 

shall  be  kept  open  on  all  week  daya;  2.  S 

1902 89 1,   except   part   prorldlng  that  pablic  offices 

Bhall  be  kept  open  on  all  week  days 

1907 800 All 


DECISIONS 


I 


I  ff     t 


DECISIONS. 


To  and  including  195  N.  T.  136;  ISO  App.  Div.  416;  62  Misc.  512; 
116  N.   Y.    Supp.    288. 


Title. 

N.  Y.  86-85S. 

Han,  16-088. 

Daly,  10-14& 
1. 

Misc.  8S-310. 
4. 

N.  Y.  68-126;  72-149;  78-23;  76- 
j528;  77-136.  546:  84-342. 

Hun.  12-144;  18-451;  17-160;  81- 
617. 

Mtsc.  16-618. 

N.  Y.  Supp.  29-1106. 

'n.  Y.  88-168. 

Misc.  19-134. 

Abb.  N.  C.  80-59.  n. 
13. 

N.  Y.  133-225. 

Hun,  78-161. 

Misc.  8-161. 
17. 

N.  Y.  79-582;  84-284. 

N.  Y.  188-517. 

Hun,  30-528. 

App.    Dlv.    O-603;   66-204;   98- 
269;  111-29. 

Misc.     3-246;     83-727;     41-95; 
47-520. 

N.    Y.    Supp.    44-304;   68-1063; 
97-171. 
22. 

N.  Y.  98-511. 

Misc.  19-503 ;  42-621. 
23. 

N.  Y.  88-611. 

Civ.  rroc.  19-446:  22-105. 

N.  Y.  Super.  47-2^1. 

How.  62-76. 
24. 

N.  Y.  88-611:  188-56. 

N.  Y.  Sapp.  100-865. 

App.   Dlv.   116-309. 

Misc.  67-32. 

Civ.  Proc.  19-446. 
2S. 

N.  Y,  189-148. 

Misc.  63-544. 

N.  Y.  Supp.  103-713. 
26. 

N.  Y.  90-521;  139-143. 

Misc.  49-465:  64-38,  469. 

N.  Y.  Supp.   104-497;  106-9. 

N.  Y.  111-862:  116-185. 
Abb.   N.   C.  4-266. 
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87. 

N.   Y.   148-227. 
Hun,  29-12. 
App.   Dlv.   99-30,  3L 
N.  Y.  Supp.  90-711. 

N.  Y.  21-836. 

App.  Dlv.  117-112. 

N.  Y.  Supp.  102-874. 
62. 

N.  Y.  189-148. 

Hun,  84-138. 

App.  Dlv.  96-25. 

Misc.  6-365;  44-266;  64-38. 

N.    Y.    Supp.    88-609;    89-910; 
104-497. 

Civ.  Proc.  14-47. 
68. 

App.  Dlv.  96-25. 

Misc.  26-199,  200;  64-38. 

N.  Y.   Supp.  88-509;  104-497. 
66. 

N.  Y.  62-409;  66-641;  69-96;  77- 
272;   139-143. 

Hun,  14-252,  688;  18-49. 

App.    Dlv.    7-347;    99-60;    104- 
587,  593;  116-348. 

Misc.    29-555. 

N.  Y.  Supp.  90-657:  93-883. 

Civ.    Proc.    6-26;    21-42,    386. 

N.  Y.   Super.  44-581;  46-631. 
64. 

Hun,  26-08. 

App.   Dlv.  97-572:   116-349. 

Misc.  12-113;  37-502. 

N.  Y.  Supp.  76-1002. 
66. 

Hun,  16-875. 

App.  Dlv.  18-605;  70-418. 

Misc.   14-188;  38-99. 

N.   Y.   Supp.   76-128;  77-156. 

Civ.  Proc.  17-86. 

N.  Y.  Super.  60-61. 
68. 

N.   Y.    112-157. 

Hun,  12-110:  61-606. 

App.  Div.  8-611;  20-320;  98-618; 
96-638:   106-613;    126-644. 

N.  Y.   Supp.  109-1018. 

Misc.  12-118:  26-600. 

Civ.  Proc.  14-288;  16-104. 
88. 

N.  Y.  194-156. 

Hun,  27-144. 

App.  Div.  26-824;  78-559. 


KOTBS. 


Misc.  48-630. 

N.  Y.  Supp.  7T-179. 

N.  Y.  Ann.  Cas.  9-lW. 
100. 

Hun,  30-166. 
102. 

N.  Y.  44-416;  eO-546. 

Hun,  11-565;  1&-615;  78-887;  AS- 
413. 

App.  DIv.  C2-278. 

Misc.   24-308;  58-556. 

N.  Y.   Supp.  65-382. 

Civ,  Proc.  lT-399. 
108. 

N.  Y.  11-61;  125-542. 
110. 

Hlsc.  22-694. 
111. 

N.    Y.    105-529:    111-584;    117- 
623;   160-50. 

Hun,  43-287;  58-4;  79-464;  84- 
338. 

App.    Div.   46-157. 

BIIsc.  27-24;  29-250. 

N.  Y.  Supp.  67-910;  60-406;  61- 
760. 

St.  Rep'r.  26-738. 

Civ.  Proc.  14-28. 

Abb.  N.  C.   18-220. 

N.  Y.  Aon.  Cag.  7-200,  254. 
118. 

Misc.  38-378. 
121. 

Hun,  33-320. 


App.    Dir.   36-488. 
N.  Y.  -  


Supp.  99-76. 
181. 

Clr.  Proc.  4-146. 
132. 

Hun.  46-179. 
184. 

Hun.  64-213. 

N.  Y.  Super.  65-468. 
189. 

Misc.  6-251. 

N.  Y.  Super.  56-468. 
149. 

Hun.  20-554. 

App.    Div.    62-288;    77-416;    87- 
405. 

Misc.  64-26. 

N.  Y.  Supp.  70-1117;  106-401. 

How.     55-136;    66-881;    68-171; 
59-131. 
160. 

N.  Y.  67-237. 

Hun,  78-81. 

App.    DIv.  21-5;  62-283. 

N.  Y.   Supp.  47-455:  70-1117. 

N.  Y.  Ann.  Cas.  9-242. 
161. 

App.   DIv.  21-4. 

N.  Y.  Supp.  47-454. 

Johns.  6-121. 
152. 

App.   Div.   21-5. 

N.  Y.  Supp.  47-454. 


158. 

Sandf.  1-686. 
154. 

N.  Y.  31-255. 
156. 

App.  Div.  21-2,  6;  61-170. 

N.  Y.  Supp.  70-408. 

How.  57-109. 
167. 

N.   Y.  84-445;  111-584. 

Misc.   60-511. 

N.  Y.  Supp.  99-153. 
158. 

N.  Y.  84-445. 

Anp.  Div.  61-170. 

Bflsc.  39-750;  45-202. 

N.  Y.  Supp.  70-403. 
160. 

Miac.  45-202. 

N.  Y.  Supp.  70-408. 

N.  Y.  Ann.  Cas.  10-178. 
161. 

Barb.  6-469. 
162. 

App.    Div.    18-129;    80-192:    S8- 

Mlsc'  24-228. 

N.  Y.  Supp.  46-720;  61-805;  68« 

1009. 
Abb.  N.  C.  16-185. 
168. 
App.  Div.  18-129. 

App.   Div.   18-129. 

App.  DIv.  18-129;  88-658. 

N.  Y.  Supp.  45-720. 
167. 

Hun,  16-428. 
170. 

App.  DIv.  61-170. 

Misc.  46-209. 

Abb.  N.  C.  15-185. 
171. 

App.   DIv.  21-2, 

N.  y.  Snpp.  47-464. 

How.  22-91. 

Cow.  6-732. 
172. 

N.  Y.  11-61. 

How.  58-261. 
173. 

Misc.  14-546. 
lOO. 

N.  Y.  46-358;  47-624:  61-81;  eS- 
343;   81-307;  98*576;   103-165; 
110-661;      112-410:      114-500; 
119-408.    662:    121-160;     186- 
248;    188-147:    140-329:     141- 
95:  146-540;  148-187;  160-832 
151-17S;      152-436;      168-431 
156-139,     255,     309,     828,     444 
156-322.    458:    158-600:     16»- 
148:    162-266.    816:    181-03. 
391 ;  187-9.^,  821 :  188-185. 

App.  DIv.  80-154;  93-606;  96- 
105,  100-228;  111-289;  126- 
76. 
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Misc.  12-407. 

N.    Y.     Supp.    80-552;    88-564; 

107-455;   108-548. 
N.    Y.    Ann.    Cas.    5-190;    7-127; 

8-255. 
Svbd.  1. 

N.    Y.    34-355;    45-637;    46-533; 

47-40.  507;  50-683;  66-250.  358; 

67-555;    68-376;    73-382;    74- 

61;     77-514;     78-218;     80-402; 

81-35.  305;  82-600;  84-272;  85- 

628;    86-162;    87-527;    90-402; 

9S-162,    650;    94-248;    104-200. 

641,  663;  105-58:  107-579;  109- 

649;  124-116;  128-97;  130-606; 

139-54;       141-373;       143-675; 

145-543;     150-120,    895;    151- 

657;    152-526;    153-457;    155- 

102.     255.    309.     441;     156-648; 

157-31;       158-129;       159-148; 

160-314.     453.     570;      161-120; 

162-316;       168-88;       165-264; 

166-286;     107-338,    500:     168- 

264,   460:   169-456;   170-185. 
Hun.  22-589. 


App.  DlT.  59-189. 
Abb.  N. 


C.  27-13. 
N.  Y.  Ann.  Caa.  4-288. 
Subd.  2. 

N.  Y.  119-154:  121-68;  125-721; 

128-98;       137-439:       153-440; 

155-100.  617;  156-169,  316,  451; 

160-1.  330:   161-115:  164-114; 

167-500;    169-338;   180-8& 
App.  Dlv.  99-625. 
N.  Y.   Supp.  91-158. 
St.  Rep'r.  39-974. 
191. 

N.   Y.    77-432;  98-669;   108-156; 

107-645;       117-77;       125-703; 

134-322;      140-329;      141-373; 

157-367:       158-87:       159-365; 

160-339  :     163-83  ;     169-427  ; 

181-391  ;    182-285  ;   183-273  ; 

184-157;    187-93,    321;    188- 

185. 
Hun.  80-177. 
App.    Dlv.    11-524;    14-19;    94- 

613  ;  126-76. 
Mlac.  16-368:  41-89. 
N.  Y.  Supp.  107-455. 
N.  Y.  Ann.  Cas.  8-255. 
Snbd.  1. 

N.  Y.  101-18:  124-114;  126-341; 

149-186:   157-31. 
Hun,  34-580. 

N.  Y.  Ann.  Caa.  7-30,  l27;  8-251. 
Snbd.  2. 
N.     Y.     100-102:     150-222.     278; 

151-51,  171.  551;  152-212;  155- 

617:     167-366:     158-161.     2r»8 

160-370;      162-315;      164-567; 

1«<)-K8  :  194-:n9. 
App.    Dlv.    23-441;    54-155;    92- 

613;    124-379. 
Misc.   33-188. 
N.  Y.  Rnpp.  66-411;  67-Tt6. 


N.  Y.  Ann.  Cas.  5-189;  t-29.  22d; 

8-247. 
Subd.  8. 
N.    Y.    81-128;    89-357;    92-631; 

100-102;      108-518;      110-628, 

662;     111-580;     114-145.     209; 

123-650;     154-199,    217;    157- 

166;    159-245;    161-120;    162- 

316;  169-427. 

App.  Div.  95-350. 

St.  Rep'r.  5-721. 

Civ.  Proc.  15-400. 

Snbd.  4. 

N.    Y.    150-219;    162-417;    168- 

228;   155-322;   160-89:   161-59. 

90;     162-316:     166-168;     1^9- 

37^  ;  171-639 ;  183-378. 
App.   Dlv.  77-518. 
N.  Y.  Ann.  Caa.  7-281,  n. 
192. 

N.  Y.  174-266. 
194. 
N."   Y.    80-402;    181-187;    183- 

629;   182-286. 
Hun.  22-528. 
App.    Dlv.    66-319;    90-408;    95- 

59;    100-228;    114-104;     124- 

259. 
N.  Y.  Supp.  72-765;  86-175;  87- 

793. 
217. 

N.  Y.  79-48;  168-487. 
App.  Dlv.  117-822. 
Hun,  51-505;  70-478;  88-698. 
Misc.  30-345. 
N.   Y.   Supp.  84-891. 
Abb.  N.  C.  29-261:  81-466.  n. 
N.  Y.  Ann.  Caa.  6-868. 
220 

N.*  Y.   126-496. 
App.   Dlv.  97-568. 
Misc.  52-14. 
N.    Y.    Supp.   90-499. 
N.  Y.  Ann.  Caa.  7-229. 


App.  Dlv.  60-477. 

Misc.  23-16. 
231. 

App.   Dlv.  52-685;  84-632;  112- 
001 ;  119-914  ;  126-164,  926. 
282. 

N.  Y.  147-78:  149-193:  151-210. 

App.  Dlv.  57-546;  117-156;  122- 
1^9. 

Misc.  23-16. 

N.  Y.    Supp.   102-374;   106-747. 
236. 

N.  Y.  66-150;  78-82;  74-448;  84« 
1;  149-194. 

Misc.  61-531. 
239 

App.  Dlv.  99-30. 

N.    Y.   Supp.   90-711. 
241. 

N.'  Y.   121-679. 

Hun,  46-408. 

App.   Dlv.  8-107;  68-664. 


99S 


NOTES. 


Ml8C.  6-577. 
N.  Y.  Supp.  T4-241. 
Civ.  Proc.  19-91;  21-ia 
868. 

N.  Y.  187-488. 
App.  Di?.  105-233. 
Misc.  15-499;  30-59. 
N.   Y.   Supp.  72-623. 

N.*  Y.   18«-82;  192-47. 

App.  DlT.  45-153  ;  79-284  ;  105- 

233;  116-525;  119-756;  124- 

82. 

Misc.  62-59. 

N.    Y.    Supp.    61-149;    98-1016; 

104-527;  108-864. 

205. 

N.  Y.  192-415. 

Misc.  64*619. 

260. 

Misc.  60-240. 

267 

N*  Y.   167-421. 
209.  ^— *• 

App.  Dlv.    105-235;  126-520. 
N.  Y.  Supp.  110-405. 
271, 

App.   Div.   54-439. 

App.  Dlr.  46-577. 
274. 

App.    Dlv.   128-751. 

Misc.  23-627. 

N.  Y.  Supp.  97-516;  118-233. 
276. 

App.  Dlv.  61-251;  112-874. 

N.  Y.  Supp.  70-461. 

N.*  Y.   Supp.   87-786. 
281. 

Misc.   62-59. 

N.  Y.   Supp.  115-1071. 

N.'  Y.   Supp.   87-786. 

N.*Y.    Supp.  98-83. 
291. 

N.  Y.  Supp.  87-902. 
808. 

Misc.   60-671. 
309. 

Misc.  60-671. 
816. 

N.   Y.    Supp.   91-765  105-916. 

N.  Y.  87-197. 

App.     Div.     60-254;     103-406; 

126-813. 
Misc.     11-687;    12-653;    13-488; 
16-442;    16-340;    19-101.    595; 
20-227;   83-737. 
N.  Y.  Supp.  68-399;  74-620;  89- 

288;  101-295. 
Civ.   Proc.  6-197. 
Abb.   N.   C.   19-189;  20-293;  26- 

344. 
N.  Y.  Ann.  Cas.  4-201. 
8nbd.  1. 

App    Div.  127-365. 


Misc.  2-100;  4-5de>;  18-379;  lO- 
101;    28-113;    64-122. 

N.  Y.  Supp.  104-510;  113-028. 

St.    Rep'r.    16-406;    17-836;    4©- 
703. 

Civ.   Proc.  8-62. 

Abb.  N.  C.  26-404;  28-429. 

How.  Pr.  N.  S.  2-21. 
Subd.  2. 

N.  Y.   162-584. 

Misc.  29-285:  52-463. 

N.  Y.  Supp.  60-469;  102-497. 
316. 

App.  Dlv.  69-254. 

Misc.     16-340;     19-595;     28-118: 
36-865;  64-123. 

N.  Y.   Supp.  44-314;  74-620,  027. 

St.  Rep'r.  17-854. 

Abb.   N.   C.   19-189:  20-244. 

N.  Y.  Ann.  Cas.  4-200. 
Subd.  1. 

App.   Dlv.   127-340. 

Misc.  18-196;  62-463. 

St.    Rep*r.    18-920;    46-^70;    40^ 
753. 

Civ.  Proc.  8-654. 
817. 

Misc.  16-340;  28-113;  46-241. 

N.  Y.  Supp.  32-388. 
318. 

Misc.  28-113. 

N.  Y.  Supp.  97-1008. 
819. 

Hun,  34-241. 

App.  Div.  88-31. 

N.  T,  Supp.  97-1008. 


Misc.  12-64. 

N.  Y.  Super.  68-178. 
322. 

Misc.   46-574. 
328. 

Hun,  31-663. 

Misc.    16-552;  80-207;   62-521; 
60-360. 

N.  Y.    Supp.   97-1008;    102-561; 
113-633. 
324. 

Misc.   45-574. 
*  N.  Y.  Supp.  106-1082. 
826. 

N.  Y.  Ann.  Cas.  4-4a 
327. 

App.  Dlv.  76-228. 
380. 

Misc.  27-404. 
331. 

N.  Y.  133-219. 

App.  Dlv.  7-688. 
335. 

N.  Y.  87-400. 

Hnn,  31-215. 
336. 

Misc.  22-240. 
3.^8. 

N.  Y.  172-519. 

Hun,  23-647. 
994 


KOTDS. 


App.  Dlv.  le-lM 
Misc.  29-288;  80-815. 
Snbd.  1. 

App.  Div.  75-279. 
N.  Y.  Supp.  78-168. 
Snbd.  4. 

Misc.  4S.606. 
N.  Y.  Sapp.  85-556. 
338. 

N.  Y.  174-288. 

N.  Y.  Sopp.  ea-467;  101-295. 
'  840. 

N.    Y.    148-416;    167-301;    175- 

139;  176-1. 
Hun,  24-5d0;  66-489. 
App.   Div.  30-28:   67-6;  60-460; 

86-338:       121-920;      126-753; 

127-426. 
Misc.  44-83. 
N.    Y.     Supp.    18-842;    81-452; 

111-645: 

St.  Rep'r.  45-368. 
Snbd.  1. 

N.  Y.  122-89. 

Hun.  28-486;  80-230:  46-76;  56- 
280;  64-550;  68-552.. 

App.  Div.  20-4. 

St.    Rep'r.    28-446;    80-221;    46- 
514. 

Civ.  Proc.  15-170. 
Snbd.  2. 

Misc.  88-689. 
Snbd.  8. 

N.   Y.  88-612:  111-544. 

Hnn,  88-633:  41-596;  76-544. 

App.    Div.    16-618:    44-604;    6€l- 
443;  81-386;  127-425. 

Misc.  6-96. 

N.  Y.  Supp.  61-112;  78-411. 

St.  Rep*r.  17-444. 
Snbd.  4. 

N.   Y.  61-378;  57-286. 

Hun,  37-308:  83-286. 

App.  Div.  8-400:  16-499;  83-115. 

N.  Y.  Supp.  31-942;  44-903. 
841. 

Hun,  34-602. 

App.  Div.  20-167 ;  86-633 ;  121- 
020:  125-753;  1^7-426. 

Misc.  16-5:  25-191;  28-678;  81- 
453:  41-170. 

N.     y'.     Supp.     64-195;    64-483; 
111-645. 

Civ.  Proc.  6-348. 
342. 

N.  Y.  187-517.  _ 

App.  Div.  10-848;  85-25. 

N.  Y.  Supp.  88-509. 
344. 

Misc.  12-406. 
347. 

App.    Div.   86-633. 

Misc.   26-189;   83-589. 
848. 

N.    Y.    176-i. 

Hun.  24-548;  40-66;  64-552;  87- 
637. 


App.    Div.   16-618;   ft6-176;   48- 

Misc.  23-239. 

N.  Y.  Supp.  44-1057;  51-889:  65- 
692;  60-178. 

St.   Rep'r.   11-79;  16-539. 
848l 

App.  Div.  28-439. 

Abb.  N.  C.  7-143. 
852. 

N.  Y.   Supp.  86-381. 

Civ.  Proc.  18^372. 
868. 

App.  Div.  17-698. 


8^" 


App.   Div.   88-166. 

N.  Y.  Supp.  82-514. 

N.  Y.  Super.  45-62. 
855. 

App.  Div.  57-548. 

N.  Y.  Supp.  67-1035. 
869. 

N.    Y.    76-108;    86-575;    178-223. 

Add.   Div.  48-222;  82-575;   114- 

N.  Y.  Supp.  eo-17;  81-579;  115- 

1071. 
Snbd.  1. 
Hun,  87-64a 
Civ.  Proc.  14-425. 
Abb.  N,  C.  10-408. 
865. 

N.   Y.  86-64;  134-141. 

Hun,  27-264;  42-376. 

App.     Div.    4-318:    12-109;    88- 

170;  98-195;  118-58. 
Misc.   18-537;  57-449. 
N.     Y.     Supp.    56-704 ;    87-563 ; 

108-929. 


*^& 


Misc.  15-438;  24-197. 
367. 

N.  Y.  86-64. 
868. 

N.    Y.    86-64;    188-26;    157-579; 

162-220. 
Hun.  27-164;  42-376;  66-328;  86- 
19. 
..    Div.    12-115;    17-255;    23- 

1^:  38-170;  88-105:  41-10:  43- 

223;    57-187;    11O-906;    127^ 

272 
Misc. '  22-470  :    50-435  ;    61-487. 
N.  Y.  SupD.  48-469;  50-791;  68- 

270 ;  100r547. 
868. 

N.    Y.    71-250:   86-581;   187-501; 

162-219;   187-105. 
Hun,    61-227:   63-50:   66-328. 
App.   Div.   1-254:   12-113:  21-14; 

42-352;     57-187;    62-379:    80- 

490:    80-459:    8.S-2.5,    196;    84- 

194  :    116-94  ;    122-863  ;    127- 

070 

Misc.    13-537  ;   18-290  ;  53-135  ; 
55-140 ;  61-487. 


885 


NOTES. 


N._T.S«f_p.^^^ 


47-280:  «8-260:  TO- 
TS? ;8f-lll  ;80-896  ;  87-1011 ; 
107-835;  111-569;   113-954. 
870 

N."  Y.  54-377,  631;  61-52;  71-380; 
74-240;  1)4-235;  101-669;  11«- 
37;  130-442;   187-105. 
Hun,  7-622;  57-482;  70-461;  8«- 

609. 
App.  DIv.  1-415;  21-141;  88-138; 
^-352;     43-222;     62-384;     68- 
187;     90-463,     598;     95-176; 
122-863. 
Misc.  55-149;  61-487. 
N.  Y.  Supp.  47-281;  56-617;^  70- 
740;    87-563;    101-962;    107- 
835;    113-954. 
St.   Rep'r.   82-814;  83-6;  68-713. 
N.  Y.  Super.  49-171. 
N.  Y.  Ann.  Cas.  9-344. 

Snbd.  1.  

N.    Y.    103-637;    133-183;    148- 

527. 
Abb.  N.  C.  25-291. 
Snbd.  2. 
N.  Y.  84-215;  108-687. 
App.  DlY.  80-490. 

Snbd.  8.  ^ 

N.  Y.  82-308;  14O-840;  148-627. 
App.   DIv.   90-471. 
St.  Rep'r.  47-360. 
Abb.  N.  C.  25-291. 
871. 
N.  Y.  72-94;  116-84. 
Hun,  80-288. 

Am.     DIv.     12-115:     41-10:    42- 

352;     70-397;    90-463;    98-26; 

113-669:   127-272.  _^    ^^^ 

Misc.    50-438;    53-135;    61-487. 

N.   Y.   Supp.   50-791;   59-70;  86- 

896  ;   100-547  ;  118-864. 

872. 

N.    Y.    74-240;    116-37:   144-657. 
Hun,  8-268;  70-401;  80-288. 
App.     DIv.     12-109,     115;    41-10; 
4«-352;  43-222;  64-42;  70-397; 
90-463;  98-26;   122-806. 
Misc.   50-438;  61-487. 
N.   Y.   Supp.  29-321:  58-65:  59- 
70;    60-12;     86-896;    87-563; 
10O-547;  113-954. 
St.  Rep'r.  4-894:  14-134;  85-191; 

52-379;  58-713. 
Civ.   Proc.  29-259. 
N.  Y.  Super.  56-594. 
Snbd.  1. 

N.  Y.  74-215;  151-642. 
Misc.  8-597. 
St.  Rep'r.  17-267. 
873. 

N.   Y.  94-309;   115-570. 

Hun,  42-225,  876. 

App.     DIv.    4-315;    85-135;    89- 

105;  80-498. 
Misc.  22-470;  28-530. 


114- 


126- 


"'if'Y.  95-617;  185-369.    ^^ 

Hun,  22-228;  25-237;  »6-lT3. 
App.  DIv.  68-188;  93-195;  115- 
691;   124-298,  645;    126-210; 
130-220. 
Misc.    11-385;   47-459;   49-438; 

53-138;  57-186. 
N.  Y.  Supp.  74-234  ;  87-563 ;  96- 
962;    l1lfi>-547;    101-387;   102- 
454;   108-852;    109-83; 
536. 
N.  Y.  Ann.  Cas.  5-159. 
876. 
N.    Y.    107-104;    121-626; 
'  680;  144-498. 
Hun,  51-423;  70-43. 
App.    DIv.   17-597:  28-921 
TB&-112,  116;  60-116; 
107-133;  117-287.         ^     ^^ 
Misc.  89-484  ;  45-484  ;  54-304. 
N.  Y.  Supp.  45-305:  5^920;  69- 
1002;     80-219;    85-610;     94- 
775;   104-374. 
St.  Rep'r.  6-521. 
Civ.  Proc.  14-297. 
877. 

N.  Y.  115-658. 
Civ.  Proc.  14-297. 
878. 

N.  Y.  86-580. 

Hun,  26-178;  45-18.       ^^^ 
App.  DIv.  60-416 ;  117-287. 
N.  Y.  Supp;  69-1002. 
Civ.  Proc.  14-297. 
379. 

N.   Y.    198-423. 

Hun,  60-344;  81-262. 

App.  DIv.  1-414;  8-96;  68-196; 

114-64;  119-57. 
Misc.  12-588  ;  14-479  :  48-344. 
N.  Y.  Supp.  80-792;  84-439;  T4- 
212;     94-20;     101-387;     103- 
963. 
St.   Rep'r.  59-616. 
880 

N.'  Y.   116-351;   134-141;   14«- 

534  ;  183-408. 
Hun.  46-30;  64-396;  86-48;  91- 

552 
App.    DIv.    56-593;    93-490:    94- 
%  ;  98-380 ;  lo4-17 ;  111-18  ; 
128-244. 
Misc.  7-446;  9-234.      ^^^      ^^^ 
N.   Y.    Supp.   87-842,  961;  107- 

1047. 
St.  Rep'r.  2-197. 
Civ.  Proc.  19-157. 
N.  Y.  Ann.  Cas.  1-20O. 
oa-f 
N*  Y.  127-63;  128-296;  172-619; 

174-205. 
Hun,  78-307.  ^^^      ^^ 

App.    DIv.    14-122:    86-474;    41- 
139;    82-576;    100-473;    118- 
310;  12.S-244. 
Misc.  42-605;  49-470;  67-449. 


006 


NOTES. 


N.  T.   Supp.   98-710,  853;   107- 

1041. 
Civ.  Proc.  1»-177. 
Abb.  N.  C.  29-149. 


N.  Y.  107-111:  115-85;  134-141: 

140-156;    152-529;    183-307; 

194-440. 
Hud,  42-320;  44-397;  60-58;  09- 

210;  T8-430;  83-48. 
App.    DiT.    17-184;    48-896;    66- 

593;  59-150;  62-60;  74-7;  83- 

170;  93-490;    100-473 ;   100- 

17;  119-261,  760;  126-418. 
Misc.    6-37;   9-718;    11-384:    15- 

568;    17-180:    21-578;    23-607; 

27-180:    30-281;    31-075;     39- 

484 ;  40-67,  605 ;  41-35  ;  48- 

71. 
N.   Y.   Supp.  2-214;   30-283;   60- 

920;    66-426;    68-196;    69-170; 

70-592:    76-854;    80-219;    82- 

523;     fe7-842.     931;     94-775; 
*  107-584;    109-787. 
St.  Rep'r.  9-718;  17-189;  23-607; 

28-189;    30-281;    31-975;    50- 

616. 
Civ.  Proc.  18-356. 
Abb.  N   C.  20-428;  22^61«  482. 
Daly,  10-313. 
Dem.  6-333. 
Snbd.  1. 

N.    Y.    45-306;    47-519;    64-416 

78-559;  89-334;  92-40;  96-284 

113-246;      116-854;      118-150 

ll»-220;      122-266;      128-298 

141-216;  152-529. 
Han,  2-94;  11-143;  20-457:  81- 

129;  39-356;   60-63;   63-614. 
Anp.  DIv.  4-463;  7-464;  80-214. 
Misc.  9-234. 
St.    Rep'r.    17-890;    19-702;    31- 

481;  84-443;  87-579. 
Civ.  Proc.  18-274;  19-159. 
Abb.  N.  C.  23-479. 
Snbd.  2. 

N.  Y.  48-527;  148-7. 
Hnn,  31-620:  60-219. 
App.  Dlv.  112-37 ;  117-797. 
Misc.  9-234  ;  80-482  ;  57-369. 
N.  Y.  Supp.  80-222;  102-1062. 
St.  Rep'r.  38-852. 
Snbd.  3. 
N.    Y.   62-644:   67-351;   109-315: 

112-560;      118-150;      128-664; 

148-7. 
Hun,  28-254;  84-510;  87-277;  48- 

173;  60-13. 
App.  Dlv.  6-585;  62-60;  96-321. 
Misc.  7-2. 

N.   Y.,Supp.   89-258. 
Civ.  Proc.  2.3-233. 
N.   Y.   Super.  53-347. 
Snbd.  4. 
App.  Dlv.  119-147. 
Misc.  84-6«l. 


Svbd.  6. 

N.    Y.    78-559;    87-160;    107-72. 

308;    108-136;   .116-351;    118- 

151;   142-537;    147-414. 
Hun,    83-534;    36-104,    252:    41- 

600;    63-138;    68-379;    70-513; 

83-549. 
ApD.   Dlv.   5-585;  40-19;  56-590; 

5»-153;   74-7;   80-496:   89-163; 

93-331.     335;     96-322;     115- 

714. 
Misc.  9-105  ;  28-424  ;  40-59  ;  66- 

372. 
N.  Y.  Supp.  81-139;  88-15,   637; 

85-778. 
St.    Rep'r.    17-196;    19-460;    28- 

165;    86-594;    44-155;    62-312; 

63-619. 
Abb.  N.  C.  17-420. 
Snbd.  7. 
N.  Y.  112-624. 
HuD,  42-629;  47-52;  56-276;  57- 

567;  65-362. 
App.   Dlv.   28-93;   62-60;    107- 

132. 
Misc.  22-491;  27-211;  30-625. 
N.  Y.  Supp.  8-229;  27-438. 
St.  Rep'r.  3,3-344;  47-780. 
Civ.   Proc.   7-241;  18-857. 
883. 

N.  Y.  188-397. 

Hun,  34-510;  49-368;  68-328. 

App.   Dlv.  66-554;   94-25;   123- 

391. 
N.   Y.  Supp.  87-951;  106-325. 
St.  Rep'r.  34-519. 
Connoly,  2-322. 
N.  Y.  Add.  Cas.  6-161. 
Snbd.  1. 

Misc.  7-630. 
Snbd.  8. 
N.   Y.   79-404;   80-610;   166-557; 

168-246. 
App.    Dlv.   40-19;   71-472;    112- 

37;   120-616. 
Misc.  16-401:  34-620. 
N.  Y.  Supp.  75-754. 
Snbd.4» 
N.   Y.  106-507. 
Hun,  47-28. 
Snbd.  6. 
N.    Y.   92-584;   93-522:   100-311; 

112-560;  128-227;  186-37. 
Hun,  62-384;  64-71;  91-552. 
App.    Dlv.    16-328;    24-418;   95- 

7i57;  119-588. 
Misc.  7-2. 
St.  Rep'r.  81-473. 
Civ.  Proc.  14-249. 
N.  Y.  Ann.  Cas.  4-185. 
384. 

N.  Y.  157-70. 

Hun,  24-82. 

App.  Dlv.  66-578;  69-319;  62-50, 

Misc.  41-485, 


WT 


NOTES. 


N.  Y.  Supp.  07-428;  ea-245;.Ta- 

857. 
Connoly,  2«619. 
Jnbd.  1. 

N.   Y.   85-383;   109-31S. 
App.  Div.  5»-d02. 
Misc.  23-299. 
St.  Rep'r.  31-472. 
Civ.  Proc.  25-307. 
^5. 
Hun.   49-368. 
App.   Div.  46-368;  75-88. 
MlBC.    27-23. 
N.  Y.  Supp.  57-910;  61-516;  77- 

1078. 
Civ.  Proc.  29-67. 
»abd.   1. 

N.  Y.  43-514. 
Misc.  27-24.  684.     > 
Supp.   115-728. 
St.  Rep'r.  3,3-578. 
Civ.  Proc.  15-269;  29-67. 
3K6. 

N.  Y.    14O-150;   183-408. 

Hnn.  37-36. 

App.  Div.  5-588:  29-206;  49-194; 

53-485;    70-127. 
Misc.  22-431;  24-729. 
N.  Y.  Supp.  63-797;  66-869;  63- 

55:  65^1059;  75-72;  88-920; 

110-1045. 
Civ.  Proc.  7-282. 
Dem.  2-630. 


N.    Y.    125-200;    128-132:    133- 

517;  1.34-142;  142-1;  152-.535; 

172-519;   183-397,  408;   190- 

59;   194-76. 
Hun,  63-41,  342;  73-432;  75-380; 

83-550. 
App.    Div.    1-125;    B-76;    43-19; 

74-7;    82-576;    93-108,    335; 

106-334;     117-289;     1^9-147. 

508;   130-221. 
Misc.      17-427:     24-156;     25-281, 

560  ;  39-384  ;  41-35.  478  ;  46- 

320;  50-330:  57-449. 
N.    Y.   Supp.   53-300:  59-521;  76- 

854;     79-846;     85-1064;     86- 

101)9  :  l02-:n7  ;  104-151 ;  109- 

929:   114-356. 
St.  Rep'r.  16-46. 
Civ.  Proc.  21-102. 
Abb.   N.  C.  20-428;  31-418. 
380. 
N.   Y.   125-321. 
Misc.   31-544. 
890. 

N.   Y.   94-217. 

Hun.   65-20. 

App.   Div.  17-518;  56-97;  102- 

16;  109-528. 
Misc.   6-36:   33-063. 
N.   Y.   Supp.  45-707:  68-206;  92- 

1012  ;  TO- 711 :   96-338. 
St.  Rep'r.  3-576. 


806a. 

App.  Div.  108-16;  112-290. 
Misc.  41-522. 

N.  Y.  Supp.  85-35;  82-1003^ 
891. 
Hun,  8-455. 
N.    Y.   Supp.   93-711. 
Week.  Dig.  12-233. 
382. 
N.  Y.  61-497 ;  183-408. 
Hun,   64-56;   79-24;  89-118. 
App.   Div.  9-346;  21-522. 
N.  Y,  Supp.  18-571;  84-1063. 
Lans.  6-296. 
394 
N.'  Y.  99-185;  159-118;  162-191; 

164-224 
App.  Div.*  18-593;  33-372. 
Misc.  38-606;  55-509. 
N.  Y.  Supp.  78-80. 
395. 
N.  t.  54-417:  73-189;  86-75;  ©1- 

703;  98-217;  107-346;  113-243; 

172-497. 
Hun.   10-9:   12-386;   14-557;  388- 

395;  30-94;  37-504;  61-87;  63- 

147;  <19-424;  71-325. 
App.   Div.  4-254;  14-267;  42-361. 

«2d;     52-68;     58-496:     95-604; 

98-493  ;  11-472  ;  106-396,  485. 
Misc.  7-266:  19-217:  22-433:  2S- 

573  ;  29-168  ;  83-375  ;  68-463 ; 

55-600. 
N.  Y.  Supp.  59-146.  853:  64-861; 

67-466:    69-518:    88-1052;    »0- 

769;    92-129;    94-905;    lUS- 

906;   107-584. 
N.  Y.  Super.  4-806. 
396. 
N.  Y.  81-148;  92-239;  167-72: 

186-37;    196-202. 
Hun,  16-103:  96-552;  91-552. 
App.     Div.    9-346;     24-418;    93- 

109;  119-588;  123-298;  130- 

220. 
Misc.  11-384;  40-67;  67-186. 
N.  Y.  Supp.  82-148:  86-238;  43- 

383;  48-416;  81-249;  86-10O9; 

101-387;   114-.356. 
Civ,  Proc.  6-86. 
Abb.  N.  C.  22-482. 
N.  Y.  Ann.  Caa.  5-ieL 
Snbd.  1. 

Hun,  28-2U. 
Snbd.  2. 

Hun.   48-99. 
S«bd,  8. 
N.  Y.   153-321. 
Hun,  16-176. 
Misc.   16-304. 
St.  Rep'p.  9-768. 
397. 
N.*  Y.   132-377. 
Hun,  85-48. 
Misc.  17-427. 
N.   Y.   Supp.  26-799, 


999 


NOTBS. 


898. 

Add.  Dty.  $-270:  11-479:  16-104; 

%-4l2;  81-6^1;  60-4i6;  115-1 

96. 
Misc.   46-339. 
N.  Y.  Sopp.  44-271;  47-969;  62- 

221;   69-1002;   90-840. 
Civ.  Proc.  19-157. 
899. 

N.  y.  122-263;  141-409:  149-84; 

156-237;    187-491;   i94-15. 
Hun,  60-318;  64-397,  498;  76-25; 

77-25;  81-209,  212. 
Add.  Dlv.  6-270;  81-580;  84-188; 

78-428;  76-448;  90-47;  121- 

106. 
Misc.    6-252;    10-126;    18-215. 
N.  Y.  Supp.  28-239:  80-714,  940; 

52-222;  77-71;  il5-260. 
Civ.  Proc.  19-157. 
Abb.   N.  C.  81-297,  n. 
N.  Y.  Ann.  Cas.  5-338;  8-880. 
400. 

App.  Dlv.  6-270;  121-196. 
401. 
N.'    y.    102-400;    144-512;    148- 

306;  172-497;  178-223;  188- 

408. 
Hiin.  71-596;  75-311:  78-307. 
App.    Dlv.    19-435;    21-410;    86- 

474;     58-494;     67-428;    90-45; 

94-195  :      104-20  :      105-249  ; 

112-290;    124-206. 
Misc.  6-37;  17-136;  26-460;  83- 

876. 
N.  Y.  Snpp.  44-247:  47-569;  56- 

449;     <»-518;     85-592;     87- 

1011;    98-908;    98-423;    108- 

704. 
Civ.    Proc.   25-307. 
N.  Y.  Ann.  Cas.  1-205;  2-424. 
402. 

N.  y.  188-408. 
Hun,  48-97. 

App.   Div.  9-346;   98-381. 
N.  Y.  Supp.  114-763. 
St.  Rep'r.  10-339. 
N.  Y.  Super.  48-383. 
408. 

N.    Y.    107-104;    140-409;    141- 

409  ;  149-65  ;  188-408. 
Hun.  24-130:  71-327. 
App.  Dlv.  109-402. 
Misc.  11-229;  34-662;  55-102. 
N.  Y.  Snpp.  70-592. 
Dem.  2-29;  8-301. 
405. 

N.  Y.  119-344;  176-403. 
Hun,  53-194:  60-4;  81-211. 
App.  Dlv.  81-581;  36-82:  62-56; 
84-442;    90-47;    106-90;    111- 
767. 
Misc.  24-457  :  51-464  ;  56-668. 
N.  Y.  Supp.  53-710:  55-515;  70- 

856;    94-319;    97-843;    lOO- 

424:    107-809. 
Civ.  Proc.  19-391. 
N,  Y.  Ann.  Cas.  2-37, 


*p& 


406. 

N.  Y.   122-222;  149-6a 

Hun,  47-589;  49-439;  68-122;  64- 

897;    66-74;    71-596,  698;  74- 

433;  81-209. 
Misc.  11-231. 

N.  X  Supp.  68-197;  116-289. 
Connoly,  2-285. 
407. 

N.   y.  67-851. 

Cbw.  6-a8a 

408. 

N.'  Y.  91-808. 
Hun,  82-104. 
409. 

Law  Bull.  2-14. 
410. 

N.    y.    76-579;    82-400;    89-496; 

92-584;  104-192;  118-343:  116- 

86;  120-251;  125-525;   127-64; 

128-^71;  138-5;  140-166;  141- 

216. 
Hun,  46-507;  60*59:  61-402;  60- 

219;  62-185;  64-407;  88-165. 
p.  Div.  7-464;  84-179;  82-630; 

J2-361;   48-302;  74-7;  93-317; 

96—321 
Misc.    7-446;    16-317;    47-509; 

58-89. 
N.  Y.  Supp.  51-775;  62-807;  87- 

873 ;  96-966. 
St.  Rep'r.  31-52:  38-850;  41*217: 

46-786;  60-617. 
Abb.  N.  C.   16-452;  22-484;  2/- 

89. 
N.  Y.  Super.  51-320. 
Dem.  5-^4. 
Subd.  1. 
N.  Y.  100-224. 
Hun,    30-540;    47-541;    48-102; 

74-627. 
App.  Dlv.  6-76;  10-450. 
St.    Rep'r.    81-976;   88-580;   49- 

454. 
Connoly,   1-545. 
Subd.  2. 
N.    Y.    8^2-1;    91-106:    100-262: 

140-150. 
App.   Dlv.  98-817. 
Civ.  Proc.  21-5. 
412. 
App.   Dlv.   80-77:  86-85. 
A«8C.  24-457:  41-558. 
N.  Y.  Supp.  55-515. 
St.  Rep'r.  24-295. 
418. 

N.  Y.  102-720. 

Hun.  24-438;  27-166;  20-844;  60m 

344. 
App.   Dlv.  1-326;  82-227;    119- 

583;   125-200. 
Misc.  81-254  ;  53-463  ;  56-351. 
St.  Rep'r.  14-158. 
Civ.  Proc.  19-210. 
414. 
N.    Y.    81-143:    82-142;    99-lW; 

120-315;       125-202;       12T-62; 


NOTBS. 


188-617;      144-612;     146-423; 
148-7;    186-37. 
Hnn,  80-343;  44-397;  «2-189;  63- 
41;  Tl-697;  77-26;  81-211;  83- 

App!'d1t.    22-311;    80-214;   31- 

IsSl;  88-82;  80.98;  51-428;  61- 

Si;     66-3W;     82-675;     94-46; 

83-490  ;      05-357  ;      105-168 ; 

106-90;   119-588. 
Misc.  15-569;  25-280;  36-745;  40- 

67;  41-477;  51-465. 
N.  Y.  Supp.  52-223;  55-431,  516; 

85-592  ;  87-842  ;  88-717  ;  98- 

1012;    94-319;    100-424. 
St.    Rep'r.    27-189;    30-281;    31- 

482;  83-1025;  37-579;  43-88. 
Abb.  N.  C.  18-417;  22-482. 
N.  Y.  Ann.  Cas.  1-207. 
8ubd.  1. 
N.  Y.  89-816;  119-847;  144-515; 

145-423. 
Hnn,   50-822;  58-194;  57-567. 
App.   Dlv.  9-341 ;  95-357 ;  105- 

%8;  119-575.  588. 
N.  Y.  Supp.  104-100. 
St.  Rep'P.  32-686;  33-344. 
N.  Y.  Super.  49-527. 
Snbd.  2. 

N.  Y.  87-441. 
Civ.  Proc.  7-324;  14-425. 
Svbd.  3. 
N.  Y.  94-217;  101-574;  152-529. 
Hun,  80-541;  82-265;  33-532. 
Misc.   5-485;   22-490. 
Clr.  Proc.  5-278;  7-241. 
Abb.  N.  C.  18-420. 
8ubd.4. 
Hun.  47-52;  70-65. 
Misc.  9-233;  24-457;  26-281. 
N.  Y.  Supp.  28-241;  53-711. 
St.  Bep'P.  53-511. 

Civ.  Proc.  19-212.       ^  

Abb.  N.  C.  23-479;  31-297. 
N.  Y.  Super.  51-320. 

**N.'  Y.  69-533  ;  148-7  ;  178-223  ; 

183-300;  194-77. 
Hun,   7-7;    10-328;    14-189;    19- 

246;  63-41;  70-66. 
App.  Dlv.  5-201;  86-82;  40-117; 

56-593  :  82-575  ;  93-194,  317  ; 

123-244. 
Misc.   16-401;   17-427;  41-477; 

55-132;   107-1047 
N.  Y.  Supp.  81-579 ;  87-663. 
Civ.  Proc.  11-42. 
416. 

N.  Y.  84-622;  126-495:  180-571. 
Hun.    13-579;  15-97;  27-48;  85- 

591. 
App.  Dlv.  1-590:  23-.'S0«:  47-236; 

67-319;  94-421;   106-262. 
Misc.  6-250.   2.'S4:  7-397;   14-424: 

22-321;  89-668. 
N.  Y.  Supp.  29-1106;  50-323;  74- 

606. 


Civ.  Proc.  23-320. 
N.  Y.  Ann.  Cas.  2-879. 
417. 
N.  Y.  177-234;  188-56. 
Hun,  24-636,  646. 
App.    Dlv.    55-421;   67-319;    94- 

441. 
Misc.   24-514;  83-695;  48-173; 
.   58-249. 

N,  Y.  Snpp.  41-212;  53-920;  74- 
506;    88-235;   05-255;    108-177. 
Abb.   N.   C,   18-200. 
Daly.  10-396. 
418. 

N.    Y.   180-571;   177-235- 
App.   Dlv.    15-446,    496:   81-5a 
Misc.  20-288;  48-173. 
N.  Y.  Supp.  41-212  ;  95-255. 
N.  Y.  Super.  58-188. 
N.  Y.  Ann.  Cas.  4-192. 
419. 

Hun,  61-46. 
App.   Dlv.  15-446. 
N.  T.  Supp.  44-451. 
Civ.  Proc,  15-320:  21-89. 
N.  Y.  Ann.  Cas.  4-190. 
420. 

N.  Y.  182-286. 
Hun.  59-6. 

App.    DIr.    14-462;    15-446;    81- 
289;  37-327;  49-280:  70-25;  88- 
277:   111-614;  126-813. 
Misc.  23-337. 

N.  Y.  Supp.  52-986:  63-267. 
N.  Y.  Ann.  Cas.  4-192;  6-65. 
421. 
N.  Y.  177-234;  188-55. 
Hun.  86-201.  ^  ^      ^^ 

App.     Dlv.     15-496;    88-69;    43- 
WQ;    52-232;    85-604;    88-275; 
101-287;   102-428;    1O5-306 ; 
108-234. 
Misc.  10-259;  17-563:  27-330. 
N.  Y.   Supp.  44-497:  51-658;  58- 
721;     fi«-358:     85-71;     91-658; 
92-512  ;  98-995  ;   111-859. 
Civ.  Proc.  11-452;  15-6,  265;  19- 

3aS:  21-336. 
N.  Y.  Ann.  Cas.  1-407. 
422. 

Hun,  16-625. 

App.  Dlv.   15-497:  88-275. 
Misc.  32-539. 

N.  Y.  Supp.  67-460;  85-71. 
Civ.   Proc.  6-69. 
How.  58-276;  63-79;  66-97. 
423. 

App.  Dlv.  4-618;  17-630. 
Civ.  Proc.  15-39. 
N.  Y.  Ann.  Cas.  4-164. 
424. 

N.   Y.    108-355:   142-155.^^  ^^^ 
App.     Dlv.      43-179;     122-732; 

126-602. 
Misc.  7-427:  16-544:  26-146;  28- 

571  :    66-178  :    59-268. 
N     Y.    Supp.    56-805;    107-842 ; 
110-686,  873,  970. 


NOTBS. 


N.  T.  100-109. 
Hun,  88-424. 
App.  DIv.  108-175. 
Misc.  23-545. 
N.  Y.  Supp.  96-52. 
42G. 

App.  Div.  66-587;  06-373 


104- 


80- 


21- 


pp.  ] 

AQA 

Misc.  *51-237. 

N.  Y.  Supp.  50-472;  78-277; 
254. 

St.  Rep'r.  lT-427. 

Civ.    Proc.    14-406;    10-351; 
371. 

N.  Y.  Ann.  Cas.  10-343. 
Subd.  1. 

N.  Y.  84-445,  622. 

Hun,  47-607. 

App.  DIv.  07-158. 

St.  Rep'r.  34-492;  68-028. 

Civ.  Proc.  8-201;  14-844. 

Abb.  N.  C.  17-101. 
Subd.  2. 

App.  Dlv.  27-281. 

Misc.  22-589. 

N.   Y.   Supp.  50-747. 

Olv.  Proc.  12-151. 

Abb.  N.  C.  13-413. 
Subd.  8. 

N.  Y.  84-445. 

Hun,  S6-423. 
Subd.  4. 

N.  Y.  66-124;  87-568. 

Hun.   66-423;   68-603:  60-622. 

App.  Dlv.  20-203;  104-494. 

Misc.   12-209;  26-504. 

N.  Y.  Supp.  12-487;  16-674;  30- 
254;  oh-643. 

Abb.   Pr.  6-307. 

How.  Pr.  16-144;  24-39;  60-496. 
427. 

App.  Dlv.  73-143;  80-396;  OO- 
60;   106-391. 

Hun.   34-183;  47-606. 

Misc.  12-233. 

N.  Y.  Supp.  76-747  ;  04-808. 

N.  Y.  Ann.  Cas.  2-117. 
428 

N.  Y.  106-341. 

App.  Dlv.  27-281  ;  73-148 ;  105- 
39;  106-392. 

Misc.  22-588. 

N.  Y.  Supp.  60-747  ;  76-747  ;  08- 
399 

Civ.  Proc.  25-308. 
420. 

Civ.  Proc.  16-39. 
430. 

N.  Y.  106-340. 

App.  Div.  03-376 ;  122^117. 

Mlac.  7-99. 

N.  Y.  Supp.  80-434. 
431. 

N.  Y.  87-137;  1O1-440;  188-491. 

Hun,  26-479;  72-603. 

loot 


App.  Dlv.  66-20;  67-557;  80-582: 

86-633;     88-225;     01-9,     94; 

127-426. 
Misc.    12-479;    68-505;    62-407. 
N.  Y.  Supp.  83-680:  80-839;  86- 

450;    86-438;    111-045;    115- 

950. 
Civ.  Proc.  141266;  16-203. 
N.  Y.  Super.  60-480. 
Subd.  1. 

App.   Dlv.   127-426. 
Subd.  3. 
N.  Y.  121-226:  188-493;  161-660. 
Hun,  33-152;  48-191;  61-301;  78- 

82.  297. 
App.   Dlv.   67-557. 
Misc.  14-435;  16-4;  17-558;  27- 

651,   720;   62-531. 
N.   Y.   Supp.   4-169;   10-913;  20- 
300;  20-1093;  68-390;  60-713; 

102-473. 
St.  Rep'r.  16-774;  32-119. 
Civ.    Proc.    13-234;    16-262;   18- 

364;  22-435. 
482. 

N.  Y.  87-137,  355;  08-598;  116- 

437;    121-713;    137-610;    188- 

265;  170-145;  180-241. 
Hun.  81-207. 
App.  Dlv.  3-574;  66-583;  77-209; 

87-234 ;      104-557 ;      117-578, 

582;  120-737;  124-207. 
Misc.    30-316;    .H3-378;    68-505. 
N.  Y.  Supp.  61-922;  68-893;  73- 

274;  00-671;   108-704;   116- 

950. 
St.  Rep'r.  88-406. 
Abb.  N.  C.  23-233. 
N.  Y.  Super.  69-480. 
N.  Y.  Ann.  Cas.  4-248;  0-868. 
Subd.  1. 
N.  Y.  87-355. 
Hun,  17-317;  32-190;  86-177;  66- 

286. 
App.    Dlv.    30-239;    60-32;    08- 

N.  Y.'Supp.  65-748;  67-112. 
St.  Rep'r.  61-364. 
Civ.  Proc.  13-1234. 
Abb.  N.  C.  31-177. 
How.  Pr.  66-134. 
N.  Y.  Ann.  Cas.  10-839L 
Subd.  2. 
App.   Dlv.   1-135;  41-139;  60-82; 

77-210;  0«-i:i8;  124-207. 
N.  Y.  Supp.  69-770;  66-1024;  60- 


St.  Rep'r.  60-282. 
N.  Y.  Ann.  Cas.  10-839. 
Subd.  3. 

N.    Y.    70-223;    87-137;    00-679; 

104-4SO;      116-437;      136-346; 

146-2S3 
Hun.  48-190;  72-602;  84-286;  86- 

404;  00-36. 
App.    Dlv.    1-135;    3-,574:    66-16; 

50-567;  60-32;  66-582;  77-210; 
87-235;  08-138, 


NOTKS. 


Mtee.  la-se. 

K.    Y.   Supp.   6-403:   21-548;  82- 
439,    082;    84-308. 

St.  Rep'r.  7-872;  82-849. 

Civ.  Proc.  22-435. 

How.  Pr.  N.  S.  2-156. 

N.  T.  Ann.  Cas.  10-841. 
483. 

N.  Y.  104-477. 

App.   Div.  108-175. 

Hun,  83-424. 

N.  Y.   Supp.  06-35. 
484« 

Hun,  16-533. 

App.  Div.  18-400;  104«-494. 

N.  Y.  Supp.  TS-278. 

N.  Y.  Ann.  Cas.  1-407;  10-843. 
Siibd.  2. 

N.  Y.  78-256;  188-260;  143-78. 

App.   Div.   28-188;  26-105;  e«- 
587;  67-557. 
486. 

N.  Y.  122-264;  148-310. 

Hun.  60-273;  74-633. 

Misc.    8-240;    80-218;    42-267; 
6fe-322;    5B-822;    60-541. 

N.  Y.  Sapp.  62-165;  86-1063;  86- 
543;    107-633;    112-470. 

St.  Rep'r.   12-652. 

Civ.   Proc.   10-157;  26-308. 

N.  Y.  Ann.  Cas.  2-425;  S-ia 
486. 

Hun,  60-273. 

Misc.   22-542;   30-218;   42-267; 
66-322. 

N.^Y.  Supp.  40-1004;  62-165;  86- 
543  ;  106-347. 

N.  Y.  Ann.  Caa.  8-18* 
487. 

N.  Y.  122-264. 


App.    Div.    76-47. 
Miw    ""  -^^"     — 


[lac.  28-300;  66-322. 
N.  Y.  Supp.  60-899 ;  111-1089. 
St.   Rep'r.   18-432. 
Civ.  Proc.  10-157. 
N.  Y.  Ann.  Cas.  8-ia 
438. 

N.    Y.    80-544;   08-666:   112-390: 

104-176;    148-310;   178-223; 

182-228;   180-447. 
Hun.  16-456;  26-465;  27-41;  30- 

207;  82-17;  60-352. 
App.    Div.    86-587;    68-376;    81- 

214;   102-430;   1 1 6-409  ;  117- 

115;    110-649;    123-60;    124- 

318;    126-543;    126-751,    758. 
Misc.  8-606:  16-148,  691;  28-117; 

37-517  ;  88-575  ;  61-238  ;  60- 

4. 
N.  Y.  Sapp.  20-395:  76-973;  86- 

543;    107-762;   111-386,   1080. 
St.  Rep'r.  4-867. 
Civ.  Proc.  14-46.  90;  16-77;  16- 

391. 
N.  Y.  Ann.  Cas.  2-425. 
M.  Y.  Super.  66-220. 


^m-1 


Subd.  1. 

N.    Y.    60-677;    68-114;    SS-^U; 

88-216;  08-665;  128-601. 
Hun,  67-287. 

Div.    0-462;    22-474:    «•- 
51;   126-752. 
Misc.  8-240. 
St.  Repr.  16-904;  28^817. 
Civ.   Proc.   6-218. 
Subd.  2. 
N.  Y.  74-68. 

N.  Y.  Supp.  2-355;  22-1060. 
Subd.  8. 

App.  Div.  66-586. 
Svbi[.  4. 
N.    Y.    72-239;     76-78;     101-8S; 

130-193;  166-62,  129. 
Hun.  0-625;  14-74;  06-233. 
Subd.  6. 
N.    Y.    110-645;    112-885;    Ul- 

694;   178-223. 
Hun.  67-287. 
App.  DlT.   0-462:  46-628;   119- 

648.  662;  126-762. 
Misc.  8-240. 
N.  Y.  Supp.  164-186. 
et.  Rep'r.  28-317;  61-664. 
Civ.  Proc.  6-221. 
App.   Div.  1-404. 
Subd.  6. 

Misc.  23-299. 
Subd.  7. 

Misc.  27-348. 
480. 

N.    Y.    112-882;    127-492;    143- 

172;  176-520;  182-228. 
Hun,  27-40;  36-224. 
App.  Div.  0-462;  22-474;  60-188: 

76-47  ;  08-141  ;  102-480 ;  ia»- 

69;    124-318;    126-752,    758; 

12^581. 
Misc.    16-148;  28-117;  38-576; 

69-4. 
N.  Y.  Supp.  66-328;  76-189;  TT- 

950;  84-135;  00-561;  lOS-753  ; 

111-386;    114-436. 
Civ.  Proc.  14-45,  88. 
440. 
N."  Y.  181-184  ;  180-402. 
Hun,  38-152. 
App.    Div.    14-398;    84-186;    4«- 

179;  46-310:  67-504;  78-77;  T3- 

47;   111-581. 
Misc.     7-523;     81-54;    46-336; 

60-20. 
N.  Y.  Supp.  64-536;  S9-814;  61- 

686  ;  64-545  ;  77-959 ;  86-406  ; 

116-228. 
St.  Rep'r.  11-264. 
Civ.  Proc.  10-165. 
N.  Y.  Super.  66-516. 
441. 
N.  Y.  76-509;  80-397;  183-61. 
App.  Div.  63-259;  166-294. 
Misc.    7-523;    40-327 ;    48-386; 

60-267. 
N.   Y.   Supp.  81-1081. 
Civ.  Proc.  10-166. 
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442. 

N.  Y.  142-214. 

Hun,   38-152:   54-577. 

App.  Dlv.  4«-310;  76-47;  108- 
720. 

Misc.  47-240. 

N.  y.  Siipp.  60-809 :  01-686 ;  77- 
050;     06-872;     96-543;     97- 
1003. 
448. 

N.  Y.  142-213. 

Hun,  87-280;  38-152. 

App.  I>iv.  14-39& 
44*il 

App.  Div.  60-451;  66-444. 

N.  Y.  Supp.  80-5&4. 
446. 

N.'  Y.  132-367. 

Hun,  66-242. 

App.  Dlv.  71-526;  117-426. 

Misc.  7-523;   66-378. 

N.   Y.   Supp.   76-1021;   102-505; 
104-670. 
446. 

N.  Y.  87-500;  117-442. 

Hun,  ia-300;  27-500;  84-243;  90- 

la. 

App.    Dlv.    17-610:    49-268;    63- 

171;    75-532;    77-172;    KO-514; 

05-624;     107-137;     114-676; 

119-523;  126-582. 
Misc.    12-315;    16-312.    483;    32- 

284;  88-561;  46-37;  48-174; 

49-2 ;  64-167. 
N.    y.   Supp.   6-180;   63-417;   66- 

848  ;  7«-!>76 ;  81-129 ;  94-054  ; 

96-400 ;     99-1026  ;     104-323  ; 

110-038. 
St.  RepT.  60-171. 
Civ.  Proc.  14-320.  328. 
447. 

N.  Y.  109-267;  123-532;  183-54; 

166-89. 
Hun,  64-577;  90-586. 
App.    Dlv.    4-56;    7-270;    8-588; 

9-121;  29-554;  88-362;  61-390; 

68-168;   64-16;   68-50;  67-694; 

76-432;     78-335;    92-425;    96- 

624;    114-72;   116-210. 
MlRC.  28-400:  24-8;  26-480;  32- 

284;    83-373,    561;    44-276;   45- 

37,    268;    47-10;    48-174. 
N.  Y.  Supp.  36-076;  61-1089;  62- 

189;    66-815;   78-276;    79-964; 

99-689;  100-917. 
St.  Rep'r.  13-565. 
N.  Y.  Super.  69-27. 
Abb.  N.  C.  18-160. 
448. 

N.  Y.  91-308. 

Hun.  68-447;  72-833;  87-61;  90- 

161. 
p.   Dlv.   14-262;  61-1;  62-127. 

470;    67-432;    75-532;    78-335; 

92-207;  121-545. 
Misc.    8-341:    28-581;    24-8.    OH: 

26-340-,  80-102;  83-65.  561;  87- 


^^4?b 


87.  525 ;  41-651 ;  48-174  ;  61- 

351,  575;   64-154;  61>.580. 
N.   Y.   Supp.  29-338-  67-140:  61- 

830;   70-163,    742.   830;    72-687; 

78-276;    79-964;    88-306;    87- 

181;   108-822;  106-243;  114- 

698;  116-260. 
Civ.  Proc.  19-246. 
449. 
N*    Y.    126-201;    129-237;    134- 

518;  136-655;  166-322;  188- 

384  ' 

Hun.  66-634;  62-405;  69-806;  76- 

171;  79-182. 
App.   Dlv.  3-271;  6-254;   17-610 

20-87;  26-207;  28-364;  41-108 

42-103;  61-523,  532:  63-85.  253. 

63-526;    67-473;    76-3o9;    77- 

342;  81-161:  82-628;  89-5;  98- 

310;  106-558;  114-676. 
Misc.  9-78;  10-114;  12-315.  399; 

13-274;  14-13.  503;  16-359;  19- 

243,  616;  23-055;  24-8;  26-421; 

28-410;    32-426:    37-768;    89- 

540  :  42-30  ;  4*^-223  ;  61-271 ; 

60-621;  62-411. 
N.   Y.   Supp.  29-65.  612;  61-250; 

62-120;     55-506;     56-219;    68- 

1031;    62-390:    64-935;    66-544; 

71-607;    76-942:     78-522;     79- 

74  ;  81-1042 ;  86-282  ;  90-642  ; 

98-603 ;        96-665 ;        99-1026 : 

101-39;  113-849;   114-871. 
St.  Rep'r.   13-741;  16-361. 
N.  Y.  Ann.  Cas.  4-869. 
460. 
N.  Y.   116-584;   186-201;   191- 

474. 
App.  Dlv.  69-79. 
MTsc.  24-8. 
N.  Y.  Supp.  74-667. 
St.  Rep'r.  6-736. 
Abb.  N.  C.  27-46. 
461. 

N.  Y.  84-659;  98-82;  98-666. 

Hun.  24-646. 

App.  Dlv.  1-33;    88-114;  67-382; 

58-466;   76-75;   113-37. 
Misc.    16-98;   24-8:   26-451:   80- 

380;  56-121;  61-372.  500. 
N.  Y.  Supp.  36-771;  56-627;  67- 

592;   63-1033;   68-275;   69-578; 

73-365;   98-1067;   116-65. 
St.  Rep'r.  8-199. 
Civ:  Proc.  14-27. 
N.  Y.  Super.  69-108. 
462. 
N.    Y.    106-269;    112-325;    128- 

632:      127-452;      183-54,      105; 

134-568;    172-471;    181-306; 

101-207. 
Hun.  48-446;  62-6;  64-415;  60- 

294;     77-568;    82-140;    86-222. 

500;  89-386. 
App.  Dlv.  2-288;  4-54;  6-620;  7- 

270;    8-523,    587:    13-337;    15- 

437;    20-480;    28-616;    29-172, 
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554;  a«-3d.  141;  88-536;  44- 
225;  «0-95.  243;  51-468;  JS- 
ITl  54-298;  56-68.  185;  57- 
210;  62-127;  68-10;  74-62;  78- 
448.  606;  79-585;  81-204;  82- 
288  562;  84-428;  85-83,  487; 
87-297-  90-434;  05-190.  624; 
06-396 ;  07-528 ;  »»-lJ>Jj 
105-459-  106-21H;  111-251, 
813;  lli»-325;  116-483;  117- 
250  118-811;  110-421;  120- 
175,  368;  122-387;  1«4-611 ; 
125-738;  120-13;  130-180. 
Misc.  6-6;  8-6.  341,  618;  10-215. 
328;  11-250;  13-5;  14-100. 
300  ;  17-297.  098  ;  18-174  ;  10- 
,'567;  23-409;  24-7;  25-124; 
26-545,  586:  32-91;  33-459; 
35-113;  30-280;  41-133;  43- 
407;  45-38;  47-19;  48-221. 
478 ;  57-667 ;  61-342. 

N.  Y.  Snpp.  28-392;  SO-994;  31- 
311;  32-515;  33-43.  362;  35- 
1057;  44-484;  47-33;  40-10,  15; 
51-813,  1089:  52-180,  854;  54- 
936,  1021;  56-471,  550;  57-599, 
626;  60-680;  63-818;  64-751; 
65-796;  07-262,  365.  617.  809: 
68-325;  70-930;  77-202;  79- 
502;  80-316,  868;  82-1038:  83- 
413,  942;  90-182;  01-169; 
04-277.  611:  05-513;  97-673; 
08-235  ;  101-986  ;  102-330  ; 
14>4.447;  105-277;  106-839 ; 
100-332;  110^260;  113-280. 

St.  Rep'r.  13-565;  60-171. 

Civ.  Proc.  21-379. 

N.   Y.   Super.  68-257. 

N.  Y.  Ann.  Cas.  1-11.  220;  2-211. 
224;  4-194;  6-45. 
453. 

N.  Y.  134-572. 

Hun,  10-186,  295.  301;  25-267.^ 

App.  Div.  78-392 ;  87-100 ;  106- 
^94;  112-749;  123-413. 

Misc.  14-300;  26-86,  451;  50- 
268 

N.  Y.'  Supp.  35-1057;  84-67; 
1O6-606;  107-1110. 

N.  Y.  Ann.  Cas.  2-211. 


454. 

N.  Y, 
Hun. 


138-192;  174-285. 
63-414:  71-4. 
«^^.    Dlv.    1-559:    6-348;    7-386; 

stf-249;  23-362;  41-503;  51-245; 

78—3^ 
MlRC.  12-397:  15-353,  478;  16-96. 

657;   20-37;   39-640;   45-175; 

47-363. 
N.    Y.     Supp.    48-239;    64-977, 

94-7. 
455. 

Hun,  10-37. 

App.    Dlv.    2-429;   125-149. 
Misc.  10-9G.  97;  20-37. 
N.  Y.  Supp.  44-311. 


456. 

Hun.  25-267;  66-403;  81-85.  8& 
App.     Div.     16-618;      124-359; 

Y25-149  ;  129-298. 
Misc.  6-78;  16-96,  97;  23-36. 
N.  Y.  Supp.  44-1057;  64-481;  ©2- 

1129;  61-17. 
Abb.  N.  C.  29-403. 
N.  Y.  Ann.  Cas.  1-66. 
457. 

Hun,  81-209. 
458. 

App.    Dlv.    38-314;   64-497;    T4- 
^15;  77-213;  84-464;  97-150. 
Misc.  7-419;  12-459;  13-77;   18- 

354,  568;  60-71. 
N.  Y.  Supp.  30-410;  34-256;  5T- 

10;  72-&0:  84-573;  89-619. 
Abb.  N.  C.  31-145. 
459. 

App.  Dlv.  64-497;   78-632;  84- 

464;  97-151. 
Misc.  7-419;  11-621;  18-354.  568. 
N.  Y.  Supp.  SO-410;  34-178;  TZ- 

230;  84-573;  89-649. 
Abb.  N.  C.  29-338;  31-145,  483- 
460. 
Hun.  87-363. 

ApD.     Dlv.    4-433;    25-1^;    34- 
127  ;  38-314  ;  74-415  ;  84-404  ; 
117-298. 
MlRC.  13-77;  18-354,  568.         _ 
N.  Y.  Supp.  34-178;  54-606;  TT- 

546;   82-995;    102-211. 
Abb.  N.  C.  20-339:  31-483. 
N.  Y.  Ann.  Cas.  7-122,  n. 
461. 

App.   Dlv.   34-127.  

Misc.  18-599;  19-592;  53-8. 
N.  Y.  Supp.  44-400;  64-600. 
Abb.  N.  C.  31-46, 
462. 

Misc.  7-420. 
N.  Y.  Supp.  98-557. 
Abb.  N.  C.  31-147. 
463. 

N.  Y.  Supp.  98-557.^ 
N.  Y.  Ann.  Cas.  7-12S,  n. 
464* 

N*  Y.  115-520. 
465. 

Misc.  30-468. 
N.  Y.   Supp.  98-557. 
N.  Y.  Ann.  Cas.  7-128. 
Snbcl.  7. 

App.  Dlv.  104-181. 
466. 

Hun,  38-301. 
Misc.  60-78. 
N.  Y.  Supp.  98-66,  667. 


467. 

Ap 


Div.    4-434;    38-314;    95- 


MIsc.  13-77. 

N.   Y.   Supp.  57-10:  88-403^ 
N.  Y.  Ann.  Cas.  7-123. 
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4es. 

App.    Div.   09-59. 

Misc.   22-554;  42-541. 

N.  Y.   Supp.  86-64;  80-667;  92- 

240. 
Civ.  Proc.  21-9. 
Abb.  N.  C.  17-425. 
Dcm.  2-642. 
468. 


App.  DIv.  99-59. 
Mls<     ~   "-- 


Isc.  7-419;  27-540;  28-313;  86- 
865. 

N.  Y.  Supp.  74-927;  99-657;  92- 
240. 

Abb.  N.  C.  Sl-145. 
470. 

Hun,  17-543. 

App.  Dlv.  101-180. 

Civ.  Proc.  9-146. 

Abb.  N.  C.  11-100;  17-891. 
471. 

N.  Y.  183-61. 

Hun,  72-398. 

App.  Dlv.  00-312;  84-396;  10«- 
294  ;  128-431. 

Misc.  17-341 ;  59-267. 

N.     Y.     Supp.     70-75;     94-611; 
110-873;  112-700. 
472. 

Hun.  84-431:  62-306. 

N.  Y.  Supp.  92-240. 

Misc.  59-267. 

Civ.  Proc.  6-305. 
478. 

N.  Y.  134-572. 

App.  Dlv.  88-250;  60-S12. 

NT  Y.   Supp.  70-75;  110-873. 

Misc.  59-267. 

Civ.   Proc.   14-334;   19-263. 
474. 

App.  Dlv.  80-63. 

Misc.  28-310. 

N.  Y.   Supp.  80-233;   116-193. 

Week.  Dig.  10-447. 
475. 

N.  Y.  17-218. 

Barb.  25-336. 
476. 

Hun.  14-595. 

Civ.  Proc.  9-146. 

Abb.  N.  C.  17-391. 
477. 

N.  Y.  109-267. 
478. 

App.   Dlv.   112-14. 

N.    Y.    Supp.    H4-808;    115-495. 
479. 

Hun,  61-47. 

App.  Dlv.  85-604  ;  120-666. 

N.  Y.  Supp.  83-358  ;  105-474. 

St.  Rep'r.  6-809. 

Civ.   Proc.  21-39. 
4SO. 

N.'y.   Supp.   102-209. 

App.  Dlv.  116-888. 
481. 

N.  Y.  62-139;  111-547;  168-540; 
169-109. 


Hun,  14-167;  88-294;  41-260. 
App.    Div.    29-575;    36-217;    37- 

521;    53-001;    63-202;    67-320. 

358  ;  76-414  ;  88-182  ;  94-442  ; 

106-339 ;     110-659  ;     112-14  ; 

118-832;    119-924;    120-661 ; 

124-711,   732;    125-740;  126- 

19;   127-149,  557. 
Misc.  24-455;  28-118;  88-695;  40- 

54;  41-125;  50-281. 
N.   Y.   Supp.  56-78,  740;  71-279; 

74-506;  85-190:  88-235;  97- 

55,     829;     98-382;     100-466: 

103-835,  1056  ;  110-269  ;  111- 

872. 
Abb.   N.   C.    18-215;   16-201. 
Civ.  Proc.  19-53;  21-27. 
N.  Y.  Ann.  Cas.  2-278. 
8ubd.  1. 
N.    Y.    47-360;    61-106;    78-292; 

94-302;  104-543. 
Hun,  43-438. 
Subd.  2. 
N.    Y.    42-88;   48-71;   50-1;    54- 

276;  59-176;  75-1;  76-284;  81- 

296;     83-245;     84-428;     88-38; 

89-156;  97-370;  105-278;  107- 

61;     113-662;     114-411;     125- 

280;    130-510;    132-518;    15.t- 

433;     158-493;    165-289;    167- 

190;  169-118. 
Hun,   10-582;  31-433;  87-102. 
App.    Dlv.    13-557;    20-227;    22- 

104;    24-443;    28-227;    30-510; 

37-524;    42-479:    44-368;    88- 

553;    98-501;    112-502;    114- 

107 ;  110-924. 
Misc.  7-24:  9-58;  17-33:  20-282; 

36-160,  334  ;  50-48  ;  56-570. 
St.  Rep'r.  9-719;  29-660;  39-413; 

46-571;  49-422;  59-379. 
Civ.   Proc.  4-117;  9-164;  15-218; 

17-439;  23-236. 
Abb.   N.   C.  20-236;  21-467;  23- 

432;  28-267. 
Svbd.  8. 
N.  Y.  109-202;  169-118. 
Hun,  35-285:  66-196. 
App.  Dlv.  50-288;  118-467. 
Misc.  12-4.. 
St.  Rep'r.  49-180. 
488. 

N.  Y.  170-42. 

Hun,  41-257;  90-507. 

Dlv.    49-640;    66-481;    68- 
13;    89-38;    91-184,    416;    96- 

293;    117-152,    811;    119-480; 

127-343. 
Misc.  9-308;  80-395. 
N.  Y.  Supp.  35-962:  61-348;  62- 

391;     73-301;     85-89;     86-321. 

mU;    89-290;    102-359 ;    llO- 

175. 
St.    Rcp*r.    12-126;   14-702;   1»- 

903 
Civ.  Proc.  16-290^ 
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N.  Y.  60-487;  S6-SS2;  €8-894; 
75-5eT;  94-22;  9»-249;  117- 
442;  138-281;  lBl-186;  103- 
86;  109-113;  170-42;  174- 
281;  184-51;  101-327. 

Hun,  31-598;  32-382;  88-290; 
37-102.  518;  40-60;  41-573;  43- 
514;  74-26. 

App.  DIv.  0-172;  8-48;  10-269, 
517;  27-71;  29-572;  30-584; 
31-494;  32-634;  39-22;  47-516; 
52-588;  58-186,  304;  00-527; 
02-192;  08-192;  74-147;  79- 
860;  82-544:  88-541;  100-365; 
110-904  ;  112-26,30  ;  110-355  ; 
117-80,  152;  124-728,  740, 
781,    791:    120-389;    129-670. 

MlBC.  9-18;  13-370:  17-712:  18- 
648;  30-691:  33-361:  34-684; 
80-91;  43-306;  45-129,  826, 
470,  494;  46-175;  60-48:  61- 
351 ;  65-390 ;  60-376  ;  67-223. 

N.  y.  Supp.  34-543:  48-241;  61- 
1014;  61-30;  08-578;  69-a52; 
77-518;  81-539;  86-101,  153, 
982;  91-881,  986;  92-725, 
749;  97-829;  100-526,  674; 
101-606:  102-359,  1039;  106- 
200  :  107-1060  ;  109-387,  453  ; 
116-903. 

St.  Rep'r.  7-159;  13-862;  17-383. 

ClT.  Proc.  9-144,  220;  11-439; 
15-253. 

Abb.  N.  C.  20-222;  28-180;  24- 
107. 

N.  Y.  Super.  57-12. 
Snbd.  1. 

Dlv.  82-547;  93-406;  112- 
5l;   1:64-728,  781. 

Misc.   62-198. 

St,  Kep'r.  6-143. 

Civ.  Proc.  9-144. 
Svbd.  2. 

N.  Y.  97-594;  161-188. 

App.  Div.  100-305;  117-152; 
124-728. 

Misc.   14-557;  89-111. 

N.  Y.  Supp.  36-3;  78-209.     • 

St.  Rep'r.  38-106. 

N.  Y.  Super.  62-801. 
Subd.  3. 

N.  y.  161-188. 

App.     Div.     100-366;     117-152; 
124-728. 
Svbd.  4. 

N.  Y.  97-247. 

App.  Dlv.  124-728. 

N.  Y.  Supp.  65-320. 

N.  Y.  Super.  52-301. 
Svbd.  6. 

N.   Y.  68-237;  129-189;  189-541. 

Hun,  9-329;  61-124. 

App.   Dlv.   124-728. 

N.  Y.  Supp.  66-321. 
a«l»d.  6. 

N.   Y.    182-37.   499. 

App.  Dlv.  03-4V8;  124-728. 


^i 


St.  Rep'r.  38-106. 

Civ.  Proc.  6-124. 
Snbd.  7. 

Hub,  3»-72. 

App.   Dlv.   124-728. 
Snbd.  8. 

N.   Y.  168-108. 

Hun.  17-547. 

App.  Div.  82-547 ;  93-408 ;  124- 
728. 

St.  Rep*r.  81-18T. 
Smbd.  9. 

K.  Y.  66-371;  64-180;  108-452; 
136-239;  161-188. 

Hun,  17-547;  40-259;  60-590;  63- 
619;  63-35;  64-22;  70-261;  82- 
366;  87-601. 

App.  Dlv.  6-^48:  13-278:  36-581; 
46-354;  82-546;  83-244;  89- 
440;  101-256;  112-27;  117- 
l.'>4,  843 ;  124-728,  781 ;  126- 
389 

Misc.  6-53;  6-155;  10-6;  16-235; 
30-394;    33-487;   39-111. 

N.  Y.  Supp.  6-135;  16-857;  19- 
883;  63-330:  64-463,  822:  60- 
820;  02-301:  64-319;  66-321; 
OH-422.  1082;  90-432 ;  9«- 
104;   ll€»-663:   116-445. 

St.  Rep'r.  8-197;  6-143;  6-768; 
12-105:  31-137:  32-322:  84- 
997;  36-227;  88-870;  40-299; 
41-106;  43-595;  46-844;  6»» 
441. 

Civ.  Proc  6-189;  d-91;  9-58, 144. 

Abb.  N.  C.  28-485. 

N.  Y.  Super.  62-370. 

Daly,  11-115. 
Snbd.    10. 

App.  Dlv.  82-547;  124.72a 

Misc.  60-48 ;  56-162. 
Subd.  11. 

App.   Div.  124-728. 
Sabd.  12. 

App.  Div.  124-728. 
487: 

N.  Y.  139-389. 

App.  Div.  20-215 ;  29-672;  127- 
150. 

Misc.  13-137,  759 ;  69-152. 
488 

N."  Y.  83-14;  86-384;  87-260; 
111-544;  119-356;  124-253 
134-539;  139-389;  167-311 
10O-532;  171-579;  174-281 
180—333 

Hun,  32-874;  34-604:  68-212;  68- 
207;  77-427;  78-893;  86-502; 
90-593. 

Dlv.  12-168;  13-9:  20-213: 
590;  29-575;  41-512;  49- 
267:  65-121;  60-509;  67-70; 
74-62  ;  76-518;  77-617  :  79-42; 
H.3-244;  84-377;  87-313;  9.3- 
404;  08-56.-;  104I-339;  111- 
813;  112-159;  113-67:  114- 
424,   745;   116-490;  1X^387; 


^^-5 
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120-787:    125-147,    789;    126- 

590;  127-160. 
Misc.   5-688;  0-698;   16-483;   17- 

692;    21-558;    25-551;    28-153; 

30-251,  659;  33-65;  86-10;  87- 

768;     38-54;     30-527;     41-314; 

45-37. 
N.    Y.   Supp.   4-709;   80-873:   80- 

94;  47-733;  54-1065;  58-87;  64- 

521;    73-603;   76-919,   942;    77- 

202;  78-336:  70-286.  303;  82-44, 

817;   84-323.    753;   87-878;    88- 

700;     0O-848.      977;    04-40 1 : 

06-639,   946;  07-673.   829;   08- 

286  ;  101-1018  ;  107-406,  883  ; 

110-269. 
St.    Rep'r.    15-588;    21-440;    31- 

256;    32-273;    35-200:    86-859; 

37-214;    38-956;    41»169;    44- 

294;  52-98;  58-369. 
Civ.  Proc.  6-352;  12-283. 
Abb.   N.   C.   10-276;  24-458;  80- 

428. 
N.  Y.  Aiin.-Ca8.  10-279,  n. 
Bobd.  1. 

N.  Y.  68-176;   111-544. 
Hun.  35-456. 
App.   Div.  44-420. 
Misc.  20-49. 
N.  Y.  8upp.  45-741. 
Civ.  Proc.  18-406. 
Dniy,  13-3C5. 
Siibd.  2. 

N.    Y.    42-288;    66-460;    74-495; 

88-152;       108-445;       111-544; 

150-265. 
Hun,  85-556. 

A  pp.   DIv.  67-502;  81-886. 
Misc.  26-49. 
N.  Y.  Supp.  45-741. 
N.  Y.  Ann.  Cas.  2-278,  n. 
8vbd.  3. 
N.    Y.    40-410;    88-52;    114-369; 

122-682;      133-661;      157-301; 

150-265. 
Hun,  81-599:  87-648;  60-556. 
App.  Dlv.  67-73;  81-212. 
Misc.  8-356;  18-427. 
N.  Y.  Supp.  28-695. 
St.  Rep'r.  43-459. 
8ubd.  4. 
N.    Y.    58-687;    77-164;    70-390; 

101-143. 
Hun,     22-446;     88-419;     86-569; 

50-371. 
App.  D!v.  17-248;  68-180. 
Misc.   20-49;   30-708;   52-376. 
N.  y.  Supp.  45-741. 
Civ.   Proc.   14-109. 
Abb.  N.  C.  26-218. 
Daly,  13-805. 
Svbd.  5. 
N.   Y.  64-4;  88-29;  04-286;  06- 

444;  165-183. 
Hun,    18-141;    33-120:    48-207. 
App.  Dlv.  2O-160;  77-4o<5,  464; 

128-46. 


N.  Y.  Supp.  10-808;  68-4M. 
Abb.  N.  C.  16-469. 
8ubd.6. 
N.  Y.  28-438;  33-43;  37-372;  88- 

39;  45-708;  47-493;  62-475;  68- 

489;  120-243. 
Bun,     15-482;     24-450;     82-889; 

85-41;  41-572;  54-688. 
App.    Div.    14-261;    30^118;    74- 

62;     77-456;     78-207;     84-480; 

03-321;    05-433. 
Misc.    88-54. 
N.  Y.  Supp.  10-308. 
St.  Rep' p.  40-605. 
Civ.  Proc.  4-237;  17-60. 
Abb.  N.  C.  15-477. 
Subd.  7. 
N.  Y.  38-21;  50-487;  56-382;  58- 

237;     60-427;     00-286;     04*22; 

06-444;   165-183. 
Hun,  5-533;  26-109;  41-572;  82- 

367;  00-859. 
App.    Div.    60-548;    6T-502:    83- 

216;  04-410;  05-434;  118-802. 
Misc.  10-6:  11-207:  18-759:  16- 

96;  80-640;  60-49;  58-193. 
N.  Y.  Supp.  35-042. 
St.  Rep'r.  46-933. 
Civ.  Proc.  7-58;  0-36. 
Svbd.  8. 
N.  Y.  40-410;  71-1;  78-211;  77*. 

171;     83-100;     00-286;     02-76; 

101-328;      128-458;      143-665; 

156-451. 
Hun,  50-373;  02-25. 
App.    Div.    78-145;    70-41. 
Misc.  8-356;  11-207;  20-49;  46- 

N.  Y.  Supp.  28-695;  45-741. 

St.    Rep'r.    11-283;   86-211;    80- 

279. 
Civ.  Proc.  18-74. 
Abb.  N.  C.  15-432. 
480 

App.  Dlv.  111-818. 
Misc.  87-251. 

N.  Y.  Supp.  30-94;  80-698;  08- 
286. 
400 

N.'  Y.  108-445;  134-589. 

Hun,  88-410. 

Add.  Div.  40-526;  75-518;  82-80; 

00-560;  116-67. 
Misc.  8-492:  16-96:  18-427:  20- 

49  ;  24-487  ;  40-64  ;  46-404. 
N.  Y.  Supp.  28-778:  45-740:  58- 
85;  78l§.36:  70-751 ;  81-795; 
86-412  ;  02-575  ;  08-286 ;  101- 
186. 
Civ.  Proc.  21-383. 
401. 

N.  Y.  Supp.  08-286. 
402. 

Htm,  77-427. 

App.  Plv.  53-292. 

Ml9C.  24«d89;  27-97;  54-109. 
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N.    Y.    Supp.    «5-812;    98-286; 

103-822. 
Civ.  Proc.  19-44& 

Hon,  77-427. 

App.   Dlv.   2-559:  99-30. 

lAsc.   19-216:  «l-260. 

N.  Y.  Supp.  44-419;  47-264;  99- 

711;  98-286;  113-716. 
Civ.  Proc.  19-448. 
494 

N*  Y.  198-128;  128-45;  139-382. 

Hun.  70-371;  77-427. 

App.     Dlv.     1-222;     28-395;     53- 

292;    58-356;    66-507;    77-314; 

86-516 :       89-540  ;        103-279 ; 

104-197;     110-136;     113-81; 

120-170;    125-435;    127-341; 

129-18. 
Misc.   6-45:   10-205;   18-048;  26- 

421;    31-204;    82-47,    639;    33- 

126;  34-51;  86-7:  37-159;   39- 

545;     41-314,     474;     42-274, 

418  *    48—199. 
N.  Y.   Supp.  57-155:  65-812:  66- 

480;    72-45;    78-381;    74..S38: 

79-245  :  88-762  ;   92-1052  ;   93- 

505;     97-92;     98-286,     1018; 

113-214. 
Civ.  Proc.  19-448. 
N.  Y.  Ann.  Cas..  1-74,  266;  8-386; 

9-409. 
495. 

N.  Y.  128-49. 

Hun,  80-26. 

App.  Dlv.  1-222;  113-81. 

Uisc.  7-2:  9-5G;  20-49;  39-547. 

N.     Y.     Sapp.    45-740;     85-577; 

98-286,  1018. 
St.  Rep'r.  34-294;  41-576. 
Subd.  1. 

N'.  Y.  88-258. 
Svbd.  2. 

Hun.  47-283. 
Sabd.  3. 
Him,  21-326. 

St.   Rep'r.  42-684:  52-260. 
Abb.    N.   C.  20-345;  92-806;  89- 

294. 
Subd.  4. 
N.  Y.  90-293. 
Hun,  44-343. 

App.    Dlv.   23-395;   40-526. 
Misc.  24-487. 
N.  Y.  Supp.  15-555;  53-880;  58- 

85. 
av.  Proc.  4-368;  10-99. 
Subd.  6. 
App.   Dlv.   28-395;  44-590. 
Misc.  36-10.' 
St.  Rep'r.  28-71. 
496 

N.'  Y.  128-45. 

Hun.  80-26. 

App.   Dlv.   1-222;  40-526. 

Miw.  20-49;  24-487. 

N.  Y.  Supp.  45-740;  58-85;  98- 

286. 

1006 


497. 

N.  Y.  37-600;  174-274. 
App.    Dlv.    9-249:    29-8;    41-200: 
83-252  ;       117-30  ;       119-333  ; 

130-349. 

Misc.  89-218. 

N.  Y.  Supp.  66-480;  79-393;  98- 
286;  101-1088;  115-215. 

How.  9-378. 

Keyes,  3-157. 
498. 

N.  Y.  119-348;  128-45,  58:  129- 
237;  186-655;  150-44;  171-570; 
180-333. 

Hun.    70-223;    77-103;    79-540. 

App.  Dlv.  2-288:  13-9;  14-261; 
20-110,  215;  23-590;  42-451: 
48-560;  82-80;  84-377.  430; 
93-321 ;  95-434  ;  107-137  ; 
109-559;  114-424.-745:  116- 
495;  119-387;  120-737;  123- 
46;  125-739. 

Misc.  5-588;  6-393;  9-,'>96:  19- 
827:  13-137;  22^279,  283.  438; 
27-203;  28-153:  80-659:  82- 
284;  87-768;  41-318;  42-30; 
44-16;  59-152. 

N.  Y.  Supp.  29-934;  30-860;  48- 
821,   1072;  50-927;  64-520:   T«- 
942;   84-763;   87-878;   88-700 
94-a>l:     96-039,    946;     97-673 
98-286;    101-1018;     107-883 
110-374. 

Bt.   Rep'r.  .14-909;   15-587. 

Civ.    Proc.    14-365;   21-388. 

N.  Y.  Ann.  Cas.  1-266. 
499. 

N.  Y.  197-61;  108-12:  114-359; 
119-348;  122-631:  124-24,  108; 
1 28-58 :  129-237 :  1 33-407 : 
136-655;  141-199;  150-44;  1T2- 
471;   180-333;   186-18. 

Hun,  72-392;  76-223.  544;  T7- 
103;  78-442;  79-540:  81-21; 
82-364;  85-173,  509;  86-307; 
87-426;  90-593:  91-612. 

App.  Dlv.  2-83,  288;  6-548;  8- 
335;  12-168;  18-9.  837;  16-452, 
625;  18-566;  20-116.  195,  215; 
23-590:  24-444;  33-41;  39- 
418;  43-560:  44-162:  67-73. 
439;  78-142:  79-42:  80-343:  83- 
216  ;  84-430;  89-585  :  93-321  : 
95-434;  107-137:  109-559; 
111-813:  112-1,59;  114-424, 
745;  116-495;  119-387;  123- 
46. 

Misc.  6-588;  6-80,  393:  8-476:  9- 
598;  10-6;  13-71.  137;  16-536; 
17-697;  18-113.  175:  22-279, 
283.  436:  23-600;  28-118:  30- 
659;  32-284:  37-768:  41-314; 
4a-:i0:  44-16:  45-37;  66-72; 
59-152;  62-57. 

N.  Y.  Supp.  29-934:  30-567.  860, 
994;  45-64;  48-821.  1072:  50- 
927;  56-388;  60-609;  64-520; 
74-656;  76-942;  82-44;  84-758; 
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65-654;    87-878;    88-700;    80- 
693  ;  80-848 ;  84-954  ;  86-36  ; 
86-366,     946;     87-673;      lOl- 
1018;      1O6-1100;      107-883; 
110-374. 
St.  Rep'r.  60-756, 
Civ.  Proc.  14-106,  246,  297. 
N.  Y.  Super.  57-28. 
600. 

N.   Y.    iaO-511;  166-256;   184- 

119;  181-461;  184-476! 
Hun,    25-586;     32-413;     33-143; 

66-333;  71-525;  82-2. 
Add.  Div.  20-12;  36-,'i73;  67-211; 
118-190;  61-65;  67-411;  68-280 
74-44;  76-367;  77-314,  416;  80- 
150;   84-806.   439;   85-108:   86- 
546;   87-313.   494;   88-182,   497; 
81-304;    83-308;    85-164      87- 
642  ;   100-352  ;   104-21  ;   108- 
559  ;    116-857  ;    117-526,    834  : 
118-91 :      118-460 :      120-249. 
661;  122-609:  123-800;  124- 
532,   577;   126-676;    127-342; 
128-191. 
Misc.    6-3a5:    7-321;    11-86;    12- 
631:    18-400.   426;    22-276.   280; 
26-13;  30-155;  31-378;  32-164. 
661;  38-125,  5T2;  34-50,  89,  310. 
468.  628.   693;    85-318;   36-251; 
87-158.    197,    252;    3S-294:    38- 
545,   685;   40-552;   41-.314;   42- 
76,  274  ;  45-324  ;  46-300,  303, 
404,    446:    47-109,    238;    56- 
472;  58-223. 
N.  T.  Supp.  88-714;  48-789:  48- 
401,   465;    53-662,    828:   55-479; 
64-494:     66-119:     68-325;     68- 
1116:    71-144;    72-641;    73-641; 
74-661.     837;     76-291;     77-229, 
aW:   78-245:    80-518.    552.   01.^; 
82-531;    84-323.    984;    «5-107: 
88-528:    80-298;    81-828;     82- 
575;  88-189,   334,  480;  86-366; 
88-2.32:      JOO-119;      102-647  : 
103-1026;    107-400;    108-881; 
110-413;     112-650;     113-214; 
116-141. 
St.    Rep'r.   1-527;  8-501:  46-686. 
Civ.  Proc.  6-176;  6-41;  8-81. 
Abb.  N.  C.  18-151:  24-156. 
N.  Y.  Super.  68-420. 
N.  Y.  Ann.  Cas.  8-389;  8-242,  409; 
10-173. 
Svbd.  1. 

N.  Y.  46-468;  47-480:  74-61:  84- 

329;  88-511:  101-348;  110-151, 

624;    116-650;     124-686;    142- 

134;  170-1. 

Hun.    24-348:    33-367.    545:    40- 

246:    43-300:    68-136:    78-.'51. 
App.  Div.  6-129:  13-183:  17-329; 
24-153;     2«-.3n.T:     62-437:     05- 
175;  HO-5;  128-15. 
Misc.  11-622:  16-631;  17-33:  22- 

588;  38-294. 
N.   Y.   Siipp.  28-276;  32-794;  68- 
682;  72-641. 


I     St.    Bep'r.   16-177;   24-418;   87- 
'         543;  48-38;  67-247,  584. 

Civ.  Proc.  4-9,  342;  6-374;  ^97; 
14-444. 

Abb.  N.  C.  16-260.  270;  28-401. 
Subd.  2. 

N.  Y.  47-487;  50-19;  76-511;  81- 
468;  143-167:  164-288;  167- 
214;  167-183;  168-117. 

Hun,    43-525;   60-240;    70-23. 

App.  Div.  11-99;  43-557;  68-190: 
80-2;  84-106;  124-783;  127- 
343;  128-15. 

Misc.  20-50;  22-581;  24-555;  26- 
10. 

N.  Y.  Supp.  6-501,  559. 

St.  Rep'r.  4-128;  7-93;  11-86; 
36-915;  88-142;  46-536;  68- 
438 

Civ.  Proc.  16-213. 

Abb.  N.  C.  18-377. 

N.  Y.  Super.  48-205;  60-405. 

N.  Y.  Ann.  Cas.  10-361. 
601. 

N.  Y.  47-426;  68-240;  66-619;  67- 
103;  67-48;  80-162,  560;  87- 
501;  88-258;  88-498;  87-410; 
107-40;  110-55;  122-367;  124- 
108;  128-63;  131-149;  132- 
475.  522;  137-240;  143-544; 
155-401 ;  165-255  ;  166-256 : 
186-364. 

Hun.  30-522:  88-481:  41-162;  68- 
376;  61-178;  68-92;  70-23;  71- 
525;  77-467;  78-21;  86-556; 
86-276;  88-258;  82-396. 

App.  Div.  4-424:  12-81:  15-104; 
17-248;  18-566;  23-395;  26- 
208;  26-554;  27-610;  40-526; 
44-583:  47-53:  48-586;  60-138. 
317;  61-49;  62-251;  67-211; 
58-252:  67-412;  72-213;  73- 
88:  8O-l.')0:  81-386:  82-200, 
624;  84-230:  86-387;  81 -.383; 
88-575:  10O-413;  105-271 ; 
113-602 ;  116-721 ;  118-207, 
407.  411;  120-500;  121-783; 
128-693  ;  130-345. 

MUc.  12-376;  16-97;  17-569;  20- 
49,  504:  22-104:  23-512:  24- 
587;  26-669:  26-723:  28-522; 
33-758;  34-50,  5.S8;  86-102: 
42-661:  44-56:  46-,S49:  47- 
611 :  48-96,  99 ;  64-594 ;  66- 
164;  60-247. 

N.  Y.  Supp.  6-549:  16-5,55:  28- 
871;  33-50:  46-34;  47-717:  48- 
226.  808:  60-1008:  62-1024:  63- 
881;  66-1028:  68-85.  360;  61- 
581,  970;  62-244;  63-942,  978; 
64-,391.  749:  66-.379.  711;  68- 
542,  812;  73-641;  76-191,  371; 
SO-.W2:  81 -.381.  452.  1052:  «3- 
760;  86-843;  80-344:  91-179. 
570  :  84-456  :  86-716  :  88-772  ; 
103-554.  873;  HM-1118;  106- 
119  ;  413-573  ;  116-273. 


100» 


NOTES. 


8t.    Bep*r.    12-607;    16-135;   28- 

356;    28-446;    84-681;    3<h.i)81; 

41-077:  43-371;  44-252;  64-8U: 

67-247. 
Civ.    Pioc.    10-188,    286;    18-90; 

10-58;  21-82. 
Abb.  N.  C.  28.«).  268. 
N.  Y.  Super.  69-364. 
Dally   Reg.   88-1421. 
N.  Y.  Add.  Cas.  d-242;  ia-86L 
Hubd.  1. 
N.    Y.    66-420;    61-226;     82-271; 

84-272;  93-552;  118-238;  128- 

295;  181-72;  132-472;  148-547; 

144-44;   166-171. 
Hun,  22-52;  33-466;  37-887;  44- 

10;     60-589:     62-226;     66-77: 

67-142;  72-463;  81-420. 
App.    Dlv.    30-477;    38-550;    49- 

'&0;  67-410;  73-40;   76-519; 

120-500;  124-783. 
Misc.    10-120,    223;    16-341;    21- 

512.  713;  27-147:  33-428. 
N.    Y.    Supp.    31-7;   62-387;   66- 

426  ;  64-166 ;  78-600 ;  87-717  ; 

96-403. 
8t.    RepT.    14-97;    17-181;    19- 

486  ;  36-278  ;  38-477  ;  39-171 ; 

49-299;   63-438. 
Civ.  Proc.  4-367;  8-120,  8?5;  16- 

53,  286. 
Abb.  N.  C.  16-177. 
N.  Y.  Ann.  Caa.  6-288. 
Svbd.  2. 
N.  Y.  60-17;  82-10;  84-272;  89- 

508;  164-119. 
Hun.     40-497;     48-525;     44-843: 

63-626;  66-264. 
App.     Dlv.    6-517:    68-345;    72- 

213;.  84-230;  118-776. 
Ml8c.  7-152;  14-485;  16-341;  17- 

353. 
N.  Y.  Supp.  67-056 ;  108-698. 
St.  Rep'r.  39-813:  43-155. 
Civ.   Proc.  7-291:  10-6fl:  11-210. 
Abb.  N.  C.  16-342;  20-222. 
602. 

N.  Y.  107-40;  166-404;  186-364. 
Hun.     42-283;     60-240:     86-414; 

92-301. 
App.   Dlv.   10-194;  82-624;  118- 

Mlsc*  12-57;  17-569;  20-604;  89- 

676. 
N.    Y.    Supp.    6-549;    33-50:    49- 

072;  81-1052:  96-568;  98-772. 
St.    Rep'r.    24-018;    42-694;    46- 

490:  60-677. 
SvImI.  1. 

N.  Y.  66-270:  156-672;  169-548; 

164-119. 
Hun,     26-367:     36-330:     40-187; 

63-620:   65-.502:   69-92. 
App.    Dlv.    16-601;    82-492:    77- 

254  :  110-672. 
Ml«c.   10-222;   12-198;   J81-TX7 ; 

64-387. 


N.    Y.    Supp.    28-1060;    80-1058; 

48-140;  79-208. 
St.    HepT.    12-507;    28-356;    2T- 

350;   63-162. 
Civ.  Proc.  10-84. 
Sabd.  2. 
Hun,  24-97;  78-20. 
App.    Dlv.    26-205;    32-153;    92-i 

Misc.*  14-484 ;  68-459. 

N.    Y.    Supp.   86-699;   86-1121; 
108-1042. 
Snbd.8. 

N.  Y.  92-76;  124-24;  139-534. 

Hun.  40-497. 

Misc.  13-41:  23-247;  24-57& 

N.  Y.  Supp.  29-66. 

Civ.  Proc.  10-86.  236. 

Abb.  N.  C.  26-293. 
603. 

Hun.  13-461. 

Misc.  12-197. 

Abb.  N.  C.  16-172. 
604. 

Misc.  12-197. 
606. 

N.  Y.  69-574. 

App.  Dlv.  26-208 :  119-687. 

Misc.  26-122;  49-99. 

N.  Y.  Supp.  66-1100. 
606. 

Hun,  41-278. 

App.  Dlv.  14-488. 

Misc.  8-150. 

N.  Y.  Supp.  26-768;  99-303;  08- 
1100;   iO4-360. 

St.  Rep'r.  4-674. 
607. 

N.   Y.  107-86. 

Hun.  74-123;  78-52.  80;  79-671; 
84—504  *  92—2 

App.  hiv.  4-425:  27-519:  28-377; 
38-4o4;  37-610:  44-139;  68- 
357;  60-69;  73-112;  77-416:  80- 
150:  108-279,  282;  118-834; 
119-480;  124-573;  126-435; 
127-.342;   128-473;   129-16. 

Misc.  9-308;  10-204:  14-332;  16- 
275,  624:  19-3,  16.  400,  426; 
20-800;  22-531;  26-10,  13.  661; 
26-682:  30-1.55:  33-125:  34- 
60,  589;  36-820:  87-262;  89- 
547,  635;  44-208;   68-197. 

N.  Y.  Supp.  29-263:  30-309,  945; 
33-332.  414:  60-509:  61 -ir^: 
63-826:  66-258:  67-1.55:  68- 
826;  69-132,  728:  71-144;  76- 
402:  79-312;  80-552.  615:  92- 
1052  :  1O3-1026  :  112-830  ; 
113-214:  114-220;  116-141. 

St.   Rop'p.    12-506. 

Abb.  N.  C.  29-209. 

N.    Y.    Ann.   fas.   1-72;   6-68;   8- 
386;  9-409. 
noft. 

N.  T.  109-329. 

Hun,  62-553;  74-128. 


t<OtQ 


NOTBS. 


App.  Div.  Sa-449:  63-61: 
«M>16;    * 


114- 


86-528 : 


64-3;   67- 


._ 77-410: 

lf>a-275.    282;    106- 

156;    1O7-10;    ll»-«(54»,    8:J4 ; 

126-4^5;   i::«-345,   847;    i:iO- 

316. 
Misc.     14-322;     l»-40():     25-24r>: 

30-43,  48:  38-132:  »4-r>SS:  85- 

320;    41-314:    445-146;    51-500. 

N.    Y.    Supp.    51-lo:.:   65-02;   05- 

73;     67-1024:     70-369:     71-144. 

348;    70-312;    83-762;    87-494: 

92-1025.  1U52;  112-748. 
CiT.  Proc.  23-187. 
Abb.  N.  C.  31-56. 
N.  y.  Ann.  Cas.  1-78. 
&<)9. 

Hun.  22-586. 
Ml8C.  12-197. 
N.  Y.  Ann.  Cas.  2-281. 
App.   Dlv.   114-603. 
BIO. 

N.  Y.  Supp.  9O-1052. 
611. 

N.  Y.  136-458. 

Hun.  25-277;  63-191. 

App.  Dlv.  49-384;  90-500 

603. 
Misc.  16-124;  64-73. 
N.     Y.     Supp.     63-572 

164-494  ;  116-34. 
Civ.  Proc.  19-373. 
N.   Y.   Super.   48-208 

120. 
SI  2. 

Hun,  25-277. 

App.  Dlv.  49-384;  114-603. 
Week.  Vig.  16-213. 
S18. 

App.    Dlv.    114-603. 
N.  Y.  Supp.  99-1052. 
514. 

N.    y.   169-219. 

Hun,  87-245. 

App.  Div.  21-7;  22-476;  88-182; 

93-121:     100-352;     114-603; 

119-579. 
Misc.  8-224  ;  11-85  ;  16-461 ;  46- 

575;  62-91. 
N.  Y.  Supp.  28-564:  32-814:  33- 

1047;    47-264:    48-30:    86-970; 

91-828;  92-736;  115-1011. 
St.  Rep'r.  4-127. 
Civ.  Proc.  19-63.  315. 
How.  64-211;  60-48. 
B16. 

N.   Y.   166-257. 

Hun.  89-370. 

App.  Dlv.  92-165. 

MlJJC.  62-91. 

N.    Y.    Supp.    86-1122;    89-504; 

115-1011. 
Civ.  Proc.  1-204. 
516. 

N.  Y.  126-660:  169-219. 

Hun.  73-80;  T4-424;  79-389;  86- 

ton 


App.  Dlv.  16-476 
84-480 


121 
323. 
Misc.   8-224 


61-607;  Tl-37; 

86-546;    87-261;    93- 

111-319 ;   116-301 ;  128- 


69-255;   62-91. 


N.  Y.  Supp.  29-770;  44-486;  64- 
76-678;   '"'  '"      -^ 


63;  7af-"678;  83-756;  84-319; 

112-675;   116-1011. 
Civ.   Proc.   19-66.  68. 
Abb.  N.  C.  21-68. 
How.  62-253. 

Ann.  Cas.  4-210;  7-286. 


N.  Y. 
617. 
N.  Y. 

N.   Y. 
Week. 
618. 

Hun, 


81-251. 
Super.  46-21. 
Dig.  9-274. 


77-428; 


21-340;     26-661; 

88— '594 
App.  i)lv.  127-I.jO. 
N.  Y.  Supp.  34-891;  98-557. 
619. 

N.    y.    97-370;    133-433;    170- 

"439 ;  184-120. 
Hun.  92-242. 
App.  Div.  11-98;  39-418:  40-.'^0f: 

63-305  ;        85-46  ;        110-31:4  ; 

127-150. 
Misc.  11-218:  13-137:  14-80:  29- 

524.  629  ;  39-529  ;  46-237  ;  66- 

472. 
N.   Y.  Sunp.  28-.')64:  60-896;  61- 

188;    71-929;    82-1005;    97- 

88;    111-.354. 
N.  y.  Super.  60-305. 
620. 

N.  Y.  87-40:  138-291:  188-55. 
App.     Div.    38-69;    93-160;    94- 

440. 
Misc.   29-572;  49-336. 
N.  Y.  Supp.  88-235. 
Civ.  Proc.   14-6. 
How.  64-509. 
Law  Bull.  4-18. 
621. 

N.  Y.  130-406;  136-458. 
Hun,     36-168:     43-521: 

60-292:  77-427;  78-57; 

86-84:  87-340. 
App.    Div.    35-186,    608: 

49-422;  68-234:  69-52:  61-190; 

73-300;  105-.'>6;  108-317;  114- 

l.'^9;   116-351:    116-82;    119- 

382.  301  :   124-812. 
Misc.   8-472;  26-39;  27-122;  41- 

618. 
N.  Y.   Supp.  65-179;  66-362:  69- 

516:     6:?-422:     68-806:     69-86; 

70-437  :  76-851  ;  96-788  ;  97- 

2:i4  ;  J>9-618;  101-241. 
St.  nep'r.  3-175. 
N.  Y.  Ann.  Cas.  2-118. 
622. 

N.     Y.     114-.'>18;     136-189:    169- 

217:  184-1.57. 
Hun.  46-1:  61-248:    66-.S58:    69- 

456;    73-80:    82-296:    86-36. 

App.    Dlv    16-205;   20-167;   99^ 


60-236; 
79-164; 


40-623; 


NOTES. 


546;  28-212;  30-287;  31-301; 
3H-162:  49-422;  50-533;  Sl- 
^;^  &-42ir433;  65-112;  ^ 
448-  76-114:  80-6:  81-143:  84- 
4^;  80-02;  95-l47;  97-54.  67; 
98-210 ;  111-310  ;  116-40d. 

MiRC     7-542:    8-225;    9-390;    H- 

^47*  15-26;  17-33;  10-426;  22- 
100.  538;  26-79,  6^l27-7M: 
40-305  ;  44-497  ;  45-340;  62- 
91 

N  Y.  eupp.  48-531.  1054;  51-9^, 
661542:63-422:  70-1130;  71- 
62-  72-573;  74-1026;  78-782; 
80'.1085:^  87-768:  88-745;  89- 
658;  90-340;  97-744;  115- 
1011. 

N.  Y.  Super.  59-141. 

N.  Y.  Ann.  Cas.  5-62. 
623. 

N    Y.  103-242;  131-490. 

Hun,  33-238:  65-37. 

Add    Div.  117-471;   124-784. 

M?RC  8I549;  82-288;  48-494; 
54-249 


NY    Supp.  29-787:  34-784:  66- 
^366;   9'r{.9lO;    102-626     -'^- 


io4- 


307 
Civ!  Proc.  6-30;  14-8. 
Abb.  N.  C.  21-214. 
524. 

N.  Y.  110-150. 

Misc.  26-202. 

N.  Y.  Supp.  82-642. 

Civ    Proc.  14-443;  21-23. 

Abb.  N.  C.  14-36. 

Dem.  2-429. 

''I^:%1^''^l'^i2;     114-285 

N    y:  Supp.  6S-428:  6^745;^  83. 

1010;   >W-525;    99-769;    106- 

303. 
St     Rep'r.   30-825. 
C  V    Proc.  7-447:  8-443;  21-60. 
Week.    Dig.    23-286. 
N.  Y.  Ann.  Cas.  7-374. 
Subd.  1. 

Xpp^\)Vri7-\2:^  117-124. 
n!  Y.   Supp.   102-386. 

^^«m.  V348:  27-370;  41-59;  46- 
398;  74-347. 

N*Y.  Supp.  65-1004;  68-411;  •4- 

^ir^pJ^C.*'!"^"  16-264:19-243. 
Abb.  N.  C.  20-4. 

Daly,  la-se.  ^^^ 


B20. 

NY    54-574;  94-574;   110-15flL 
Hun.  25-158;  27-369;  41-58;  49- 

App^'  DIv"^V31;    52-482;    99^ 
247;  114-286. 

Mlsc    7-300;   17-736:  24-52:   SKB- 
107;  43-589:  49-^06  ;^60-357. 

N    Y.  Supp.  60-407;  65-114.  42i ; 
89-525;  99-769. 

Civ.  Proc.  9-76;  14-443;  19-241. 

Abb.   N.  C.  20-2. 

Week.  Dig.  15-211. 

N.  Y.  Ann.  Cas.  7-374. 
527 

Hun.  83-143;  73-211. 

N.   Y.   Supp.  48-856. 

How.  67-230. 
528* 

N.  Y.  52-596;  74-307. 

Hun.   13-494;  25-151. 

fi?S;.§it66TS495;««34^. 

Civ.   Proc.  6-117. 

Week.   Dig.  22-188. 
529. 

Hun,  65-37. 
•    Civ.  Proc.  6-80. 
630, 

MUc.'Tl.wt;  50-47;  62^22. 
N.  Y.  Supp.  97-829. 
Civ.  Proc.  6-412. 
Abb.  N.  C.  18-368. 

*^n'  Y  84-493;  97-272;  120-23. 
Hun  *  27-515;  28-215:  40-47;  49- 
233-  59-5;  61-210:  71-256; 
72-442-  75-428;  82-359. 
ADD  Div.  3-188:  21-236;  83-565; 
37-534  64-615:  65-162;  e^- 
4^-69-143;  73-319,  509;  TJ- 
74?'  77-318;  88-63.  65?;  ^8R- 
183.  237;  99-256;  ^114-113: 
116-133,  359  ;  119-427  ;  120- 
642. 

Miao    10-8-  15-415:  22-145:  24- 

^378;  34^301:  36:838;  39.-^; 
44-165;   46-202;   47-6:   49-321. 

N  Y  Supp.  18-558:  47-069:  4»- 
937-  72?248.  693:  74-931;  7«- 
CT2'  77^i;  SO-21:  82-^90. 
Ss-  85-^;  «8.966:  «9-724: 
9K.940;  91-1872:  98-195;  99- 
681  :  1O1-004 ;   115-124. 

St.  Rep'r.  12-n. 

Civ  Proc.  14-57,  99.  167.  252. 
274;  15-24.  134.  182:  19-71.  72. 
74,  207;  21-89.  304;  23-237. 

N.  Y.  Super.  55-15^ 

N.  Y.  Ann.  Cas.  6-21.  221. 

'*x'  Y    114-518;  188-247.  _ 

Hun,     47-281;    75-428;    90-530; 

91-188. 


notes: 


I>iy.  1«-187;  SlO-5:  37-414; 
3-87 ;  58-382 :  09-171 ;  10&- 

602;  118-431. 
Hisc.     16-56.    170:    26-208;    84- 

234  ;  «O-530  ;  01-112. 
N.  Y.  Supp.  36-346;  55-1045;  6«- 

1003:    62-1127;    90-062;   05- 

03;   164-33;  112-1111. 
St.  Rep'r.  26-316. 
683. 

N.  Y.  101-334;  138-246. 

Hun,  13-288;  72-400. 

App.    DiT.    16-384;   84-192,    257; 

37-575;     42-248;     48-557;    68- 

298;     70-435;     83-550;     117- 

457;  116*575;  123-12. 
Misc.  11-47;  14-650;  16-629:  20- 

690;    22-276;    24-227;    26-231; 

46-107;    44-210;    47-416;    60- 

505  ;  67-649. 
N.  Y.   Supp.  64-627.  629;  66-73: 

66-19;  64-290;  76-484:  82-153; 

88-1044;    100-406;    102-544; 

104-100;    107-452;    168-883; 

113-997. 
St.  Rep'r.  4-36. 
Abb.  N.  C.  9-801 
How.  6-272. 
Week.  Dig.  12-346. 
N.  Y.  Ann.  Cas.  16-425. 
534. 

N.  Y.  76-397.  664;  86-384;  113- 

662. 

Dlv.  34-131;  38-36;  39-519; 

4f9-172 
Misc.     11*139,    26-242;     24-380; 

49-307;   60-281. 
N.  Y.  Supp.  31-1021;  45-794;  46- 

528;    64-620;   166-466;   112- 

1107. 
Clr.  Proc.  7-210;  14-188,  428;  16- 

332 
Daly.'  10-34C 
635. 

N.    Y.    69-122;    75-495;    77-182; 

81-246;  87-231;  118-179;  177- 

136 ;  194-312,  321. 
Hun,  16-569;  23-200;  78-84;  86- 

482. 
App.    Dlv.    16-82,    271;    22-404; 

af4.91:   26-74;  89-518;  62-449; 

67-598:  72-184;  74-.305:  79-40: 

81-153;  86-516;  169-853;  111- 

482,    489;    120-575;     124-777. 
Misc.   14-332;  37-506;  41-S56; 

46-487  ;  65-571. 
N.  Y.  Snpp.  65-78;  75-1034;  76- 

429  ;  77-597  ;  83-762  ;  84-764  ; 

96-822:     97-908,     911;     164- 

1081 ;  109-238. 
St.  Rep'r.  12-649. 
Civ.  Proc.  8-133. 
N.  Y.  Super.  52-302. 
686. 

N.  Y.  93-515;  149-476. 
Hud,  23-50;  26-498;  79-563, 


""%. 


App.  Dlv.  4-115;  16-82,  88:  ld« 

148;    44-324;    48-293;    52-449; 

66-250;  86-292;  86-516. 
Misc.   16-678;   14-332;   42-76. 
N.    Y.    Supp.   66-619:  65-73;  78- 

23  ;  86-225  ;  88-762  ;  106-416. 
St.  Rep'r.  2-84. 
Abb.  N.  C.  31-56. 
How.  67-447. 
N.  Y.  Ann.  Cas.  1-276. 
Law  Bull.  4-31. 
637. 

N.  Y.  74-88. 

Hun,  21-332:  58-375:  88-601. 

App.     Dlv.    27-20:    82-171:    86- 

406;     86-579;     61-64-     67-501; 

76-412  ;   82-101  ;  99-hl4  ;  118- 

7;   126-677;   12;i-809. 
Misc.   6-439;   13-193;   17-33;  26- 

142;  26-489;  37-51;  89-545;  41- 

31^;  43-417;  54-144;  56-365. 
N.  Y.  Siipp.  66-108;  62-965;  66- 

614;    cf7-473:    69-1115;    165- 

278;  116-141. 
Civ.  Proc.  19-359. 
588. 

Hun,  76-574;  88-601:  92-2. 
App.    Dlv.    4-423;    8^-425;    61- 

64;   123-809. 
Misc.  6-610:  25-12;  84-693;  41- 

313  •  48-417 
N.  Y.'Supp.  63-770:  66-614;  69- 

1115;  76-1011;  115-141. 
Civ.  Proc.  14-224;  19-375. 
N.  Y.  Ann.  Cas.  9-169. 
639. 

N.  Y.  141-84. 

Hun,     59-187;     69-413;     76-488; 

89-11,  572. 
App.  Dlv.  16-609;  28-27;  83-174: 

45-98;  87-465;  97-136;  162- 


684;  168-99;  112-15. 
Misc.   7-375;   16-633;   12-80;  24- 

388;  48-212. 
N.     Y.     Supp.     48-383;     92-924; 

98-53. 
Civ.  Proc.  14-130.  288;  16-56. 
640. 

N.  Y.  141-84. 

Hun,  70-488;  SO-ll. 

App.  Dlv.  87-465 ;  97-136 ;  168- 

99;  112-15. 
Misc.  10-654;  24-388. 
N.  Y.  Supp.  98-53, 
Civ.  Proc.  15-6e: 
641. 

N.  Y.  141-84. 

Hun.  89-11. 

App.  Dlv.  12-198:  28-27;  46-98; 

87-420,  465;  111-374. 
Misc.   7-375:  24-388. 
N.  Y.  Supp.  68-401;  81-299;  97- 

905. 
Civ.  Proc.  14-180. 
642. 

N.  Y.  123-138;  *04-392. 
Hun.  44-530;  66-244. 
1018 
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App.  Div.  7-5d6;  11-522:  18*94: 
20-325:  29-374:  41-411:  58- 
627;  7»-22;  85-580;  97-534: 
110-216;  112-15,  122,  128; 
115-343 ;  117-471 :  127-449, 
809  ;  128-894  ;  130-21. 

MiRC.  8-95;  14-182;  23-445;  20- 
208;  27-50;  41-558;  52-637; 
58-209;  54-302. 

N.  Y.  Siipp.  28-1006;  48-788;  68- 
554;  56-480;  68-822;  65-729; 
79-1011;  95-114;  94>-216;  97- 
270;  98-53,  83,  136;  100-1020; 
102-579.  626;  103-77,  1086; 
111-844;    113-80;    ll4-459. 

Civ.  Proc.  14-6;  19-161,  878. 

Abb.   N.  C.  20-1;  81-254. 

N.  Y.  Ann.  Cas.  1-25. 
648. 

Hun,  20-516. 

N.  Y.  Supp.  89-564;  102-626. 

App.  Div.  18-94;  112-15;  117- 
472. 

Civ.  Proc.   19-68. 
644k 

N.  Y.  101-540;  128-324;  162-201. 

Hun,  82-612;  70-47;  74-270. 

App.  Div.  0-379;  11-100;  10-75; 
17-530;  24-134;  27-2;  28-172: 
39-575:  88-554;  41-570;  4«- 
163;  48-499;  68-121;  09-2811 
72-280:  77-344:  82-3.50:  85- 
228;  95-625;  99-285;  102- 
249;  109-518;  112-15;  117- 
236;  122-614;  128-413;  128- 
325. 

Misc.  7-61;  8-495;  11-395;  14- 
4J27  ;  20-382  ;  42-638  ;  46-264  ; 
40-558. 

N.  Y.  Supp.  28-754;  44-691:  45- 
704;  48-316;  50-886;  68-724: 
01-736;  08-651;  74-661;  79- 
74,  408;  83-315;  92-963;  90- 
519;  9«-.53:  101-1060;  107- 
507.  1110;  112-681. 

St.  Rep'r.  71-25. 

Civ.  Proc.  14-187.  293;  19-448; 
21-82. 

Abb.  N.  C.  27-139;  31-254. 

N.  Y.  Ann.  CaB.  2-121. 
646. 

N.   Y.    181-123. 

Hun,  17-604;  18-S46. 

App.  Div.  22-476;  28-512;  80- 
510;  49-366;  640;  02-376;  76- 
23;  70-330;  77-313;  93-323; 
95-125  ;  97-54 ;  108-296  ;  116- 
794;  119-795;  124-621;  129- 
18.  694. 

Misc.  2«-262:  82-47,  163:  84-30. 
a^'5:  37-867:  89-547.  548:  41- 
573  :  48-417  ;  44-579  ;  51-499  ; 
6.3M60;  55-307. 

N.  Y.  Supp.  47-1099:  48-30:  03- 
526:  06-857;  70-1094:  75-460; 
77-957;  78-414;  79-244.  245: 
86-146;  90-133  ;  96-718 ;  104- 
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,787;   109-221;   113-S14;   114- 

139;   116-141. 
Civ.  Proc.  7-62,  314  ;  16-72. 
How.  68-220. 
N.   Y.   Super.  46-414. 
N.  Y.  Aon.  Cas.  8-386;  8-408;  lO- 

178. 
640. 

N.  Y.  81-14. 

Hun,  12-92;  20-442;  3G-70;   S»- 

129. 
App.    Div.    18-124;    80-579;    44- 

582;   62-260;   71-418.   421:   SS- 

143;  88-188;   98-315;   112-15; 

110-1.33;    118-832:    120-661; 

122-259,   288;   120-361;  127- 

557. 
Mlac.  10-28;  14-82:  10-483;  20- 

282.     300;     45-202.     266;     49- 

321  ;  5:^-460  ;  01-438. 
N.  Y.  Snpp.  70-1123:  75-002.  903f 

88-148;    84-669;    86-1113;    8fl- 

959;   90-680;  98-63;  0fW841 : 

103-835;      106-75;      100-707. 

780;  110-403:  111-872;  112- 

518:  114-890,  898;  116-495. 
St.  Rep'r.  59-379. 
Civ.  Proc.  19-56,  68,  321;  21-sa 
Abb.  N.  C.  10-474. 
N.  Y.  Ann.  Cas.  7-98. 
647. 

N."  Y.  129-209. 

App.  Div.   180-541. 

Alisc.  00-564;  02-262.  491. 

N.    Y.    Supp.    112-659;    118-789. 

819,  983;  115-34,  64. 
649. 

N.   Y.  68-640:  87-1;  09-188;   74- 

491;    80-408:    lOl-l;    122-557; 

125-365:  159-50;  171-235. 
Hun.   11-38;  18-304;  22-63;  68- 

App.  Div.  4-548:  20-516:  29-437; 
08-12;  85-194,  579:  88-2;  ©O- 
206  ;  98-410  :  90-88  ;  101-59S  ; 
107-542;  111-543;  110-337. 

Misc.  18-364  ;  22-524  ;  54-117. 

N.  Y.  Supp.  60-300:  53-59:  06- 
382;  73-935:  74-194;  88-135. 
287;  84-372;  92-29.  220;  90- 
191;  110-49;  115-686. 

St.  Rep'r.  28-4:  33-25;  88-588 

Civ.  Proc.  14-320.  852;  15-419. 

Abb.  N.  C.  18-230;  21-257;  28- 
266. 

How.   N.  S.  1-8. 

Daly.  9-516;   14-448. 

N.  Y.  Ann.  Cas.  6-65,  282. 
Siibd.  1. 

Hun.  44-4. 

App.  Div.  10-479. 

Misc.  18-99. 

N.  Y.  Supp.  44-964. 
Snbd.  2. 

N.  Y.  88-14S;  46-849:  61-694; 
53-260:  60-456;  08-273;  70- 
— ;   77-427,   589;   80-202;  84- 
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239;  63-363;  96-100;   103-090; 

120-511 ;       132-507 ;       159-57 ; 

171-235. 
Hun,   10-5$7;  14-519;  20-22;  27- 

20;  28-389;  30-9;  33-114;   37- 

508;  44-3;  60-344;  57-594;  58- 

558;  59-149:  72-462. 
A  up.    DIv.    1«-417;    81-201;    39- 

21:  92-277;  67-514;  68-14;  96- 

90:    104-25;    101-641;    109- 
756;  115-769. 
Misc.    19-130.    356;    23-723:    29- 

678;  30-535;  36-487;  57-496. 
N.    Y.    Supp.  '4-8:    6-406:    9-222; 

15-679:     44-954;     52-988;     59- 

721;  78-935;  90-844:  93-285. 
St.    nep'r.    17-974:    35-560;    36- 

709;  42-821;  44-168. 
Civ.  Proc.  8-267,  420;  0-225;  14- 

356;  15-16. 
Abb.  N.  C.  16-475;  18-262. 
N.  Y.  Super.  52-236. 
SnlMl.  3. 

N.  Y.  70-492. 
Hun.  30-554. 
Snbd.  4. 
N.  Y.  55-93;  59-156;  67-699;  70- 

486. 
Hun.  20-54;  24-639;  26-147;  27- 

267;    29-478;    43-497;    88-373; 

86-29 
Apn.    Div.    1-155;   2-92;    26-515; 

83-249;    52-27f:    87-223;    96- 

88;  105-286;  117-352. 
Misc.    11-270:    19-360.    512;    20- 

404;    22-524;    29-678;    45-209, 

215,   840. 
N.   Y.   Supp.  4-8:  5-897;    6-107: 

31-012;     33-367;     36-978:     45- 

1041;   51-965;   88-1079;   94- 

700;  102-427;  115-445. 
St.   Uep'r.  8-568;   15-989:  28-62; 

30-828;  41-226;  45-293. 
Civ.  Proc.  8-420:  10-170;  12-420; 

14-352;  15-138:  18-278. 
Abb.   N.    C.   20-222:   21-257;   22- 

456;  28-94;  25-395. 
N.  Y.  Super.  49-274;  50-176.  870. 
Daly,  12-518. 

How.  N.  S.  1-89;  SWiglj  8-177. 
N.  Y.  Ann.  Cas.  10-418. 
550. 

N.    Y.   98-363;   94-473;   103-690; 

132-518. 
Hun.  29-288:  37-506. 
App.    DIv.    31-293:    82-542:    90- 

206  ;  96-89  :  116-337  ;  127-40. 
MI.sc.  16-173:  22-524;  29-678;  88- 

331  ;   58-32. 
N.  Y.  Supp.  77-900 ;  108-838. 
St.  Rep'r.  3-289:  4-305;  5-162. 
Civ.    Proc.    14-350.   854,  438. 
N.  Y.  Super.  52-654. 
N.  Y.  Ann.  Cas.  6-66. 
551. 

N.  Y.  85-,^>02;  123-519. 
Hun.  21-481. 
App.  DIv.  88-2. 


Misc.  58-33. 

N.  Y.  Supp.  84-489,  1009;  108- 

888. 
St.  Uep'r.  17-66. 
Civ.  Proc.  14-354.  438. 
552. 

N.  Y.  85-502. 
Hun,  22-555;  73-247. 
N.  Y.  Supp.  28-863;  55-748. 
St.   Rep'r.  60-248. 
How.  61-365. 
653. 

App.    DIv.    70-435. 
Misc.   23-725;   58-364. 
N.   Y.   Supp.    84-1009;    109-675. 
N.  Y.  Super.  52-286. 
N.  Y.  Ann.  Cas.  6-282. 
555. 

Misc.   45-214. 
How.  39-432. 
Sweeny,  2-351. 
556. 

Hun,  15-446;  22-68. 
557. 

N.  Y.  77-589. 
Hun,  14-889. 
App.  DIv    85-579;  87-228;  111- 

543;  119-89. 
Misc.  11-276;  19-669:  38-831. 
N.     Y.    Supp.    88-287;    97-942; 

103-1038. 
Civ.  Proc.  7-53. 
How.  54-305. 
Week.   Dig.  6-185,  670. 
558. 

N.   Y.   74-491;  125-364;  132-519. 

Hun,  20-53. 

App.    DIv.    2-92;    85-579;    122- 

017. 
Civ.  Proc.  15-14:  19-121. 
Abb.  N.  C.  21-257;  22-455. 
Week.  Dig.  16-502. 
559. 

App.    DIv.   81-841. 

Hun.  16-46;  31-231;  33-114;  58- 

471. 
Misc.  6-438. 

N.  Y.  Supp.  69-1047:  88-287. 
St.   Rep'r.  4-509. 
Civ.  Proc.  15-224:  28-239. 
Abb.   N.  C.  21-321. 
N.  Y.  Super.  59-167. 
560. 

Civ.  Proc.  14-488. 
Abb.   N.   C.  21-821. 
561. 

Hun,  33-114. 
Civ.  Proc.  15-6. 
562. 

How.  64-519;  55-1. 
563. 

Misc.   41-594. 
564. 

N.  Y.  59-110. 
566. 
N.  Y.  188-65. 
How.  66-L 
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N.  Y.  125-364. 

App.  DIv.  2-338;  ie-480;  «7-615. 
Misc.  «0-145.  ..„  .^^^ 

N.  Y.  Supp.  7»-977  ;  112-1009. 
St.   Rep'r.  2-645. 
Civ.  Proc.  15-6;  10-121. 
Daly.   7-103. 
Week.  Dig.  10-456. 
5«S. 

Hun,  14-518;  22-557:  eO-lS7.^^ 
App.    Dlv.    2-.S38;    10-480;    44- 

a9G;   121-882;  123-691. 
Misc.  86-836;  38-121. 
N.  Y.  Stipp.  74-93o;  77-101;  91- 

210;   lOH-65. 
Civ.  Proc.  14-438:  10-121. 
572. 

N.  Y.  182-520.   . 

Hun.  22-13,  491;  44-475;  72-590; 

85-378;  88-409. 
App.   Dlv.  31-293;  85-194;  88-2; 

01-548. 
Misc.     23-725;    20-516;    4O-210? 

44-29. 
N.   Y.   Supp.   31-23;  82-969;  34- 
843;    52-986:    61-966:    81-682; 
83-135;  84-489;  80-722. 
St.    Rep'r.   3-532;   5-324;   27-266. 
Civ.   Proc.   14-350;  21-294. 
N.   Y.   Super.   54-1.   129. 
N.  Y.  Ann.  Cas.  4-816;  6-65. 
573. 

App.   Dlv.  58-540. 
Abb.  N.   S.  13-148. 
574. 

Week.  Dig.  23-85. 
675. 

N.    Y.    84-222;   01-562;    114-558. 
Hun,  43-2M). 
App.  Dlv.  02-282. 
Misc.   58-33. 

N.  Y.  Supp.  70-1117  ;  108-838. 
Civ.  Proc.  11-36. 
Ambd.  1. 

Hun.  21-433. 
SulMl.  2. 

N.    Y.   48-143;   80-202;   165-451. 
Hun,  85-378. 
App.   Dlv.  3-272. 
SnlMl.  3. 

N.  Y.  118-187;  122-554. 
Hun.  44-476. 
App.  Dlv.  70-426,  427. 
St.  Rep'r.  5-324. 
Civ.  Proc.  11-409;  12-248. 
Abb.  N.  C.  19-58. 
N.  Y.  Ann.  Cas.  7-211. 
576. 

How.  50-410. 
578. 

Misc.  14-115;  16-56S. 
How.  61-396. 
579. 

N.  Y.  30-472. 
Hun.  8-566. 


580. 

N.  Y.  08-57.  _ 

Misc.   16-563;  27-17S. 
582. 

N.  Y.  Supp.  108-838. 
Misc.  58-33. 
583. 

Abb.  N.  C.  18-320. 
584. 
App.  Dlv.  76-117. 
Abb.  N.  C.  18-320. 
How.  58-264. 
585. 

N.  Y.  Supp.  108-S38. 
Misc.  58-33. 
Civ.  Proc.  0-11. 
Abb.  N.  C.  18-820. 
586. 

App.  Dlv.  76-455.  524;  76-115. 
MJsc.  17-31. 
587. 

Hun.  lO-L 
Misc.  14-116. 
How.   58-264. 
Week.  Dig.  14-446. 
580. 

St.  Rep'r.  6-399. 
591. 

Hun.  17-297. 

App.  Dlv.  8-273.  ^^  ^_    ^^ 

Misc.  8-545;  22-694;  48-861;  46- 

57. 
N.  Y.  Supp.  01-324. 
N.  Y.  Super.  55-278. 
592. 

Hun.  4.^-201. 

Misc.  22-691;  46-361;  46-67. 
N.  Y.  Supp.  01-324. 
Civ.  Proc.  12-247. 
Abb.  N.  C.  18-238;  10-60. 
Snbd.  1. 

Hun,  44-475. 
593. 

How.  7-212. 
695. 

N.  Y.  59-810. 
Misc.  14-115. 
How.  68-264. 
506. 

Misc.  14-115. 
597. 

Civ.  Proc.  16-358. 
9ii1»d.  2. 
Hun,  17-232. 
Misc.  17-357. 
598. 

N.  Y.  88-611. 
Misc.  60-520. 
599. 

Misc.   48-361. 
N.  Y.  Sopp.  87-467. 
How.  62-455. 
N.  Y.  Super.  40-206, 
600. 

Civ.  Proc.  7-209. 
How.  67-173. 
Daly,  11-301. 
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N.  Y.  50-310. 

Hun.  17-303;  27-46. 

N.  Y.  Supp.  10«-939. 

Civ.  Proc.  5-358;  7-209. 

How.  67-173. 

How.  N.  S.  1-507. 
Subd.  2. 

N.  Y.  81-91. 
9ul>d.  3. 

N.  Y.  55-301. 

Hiin,   21-821. 

Misc.  22-694. 
MI2 

N*  Y.  75-525. 

Hun.  19-165. 

N.  Y.  Supp.  30-365. 

St.  Rep'r.  61-722. 

Civ.    Proc.    14-377;    19-184;    21- 
52,  152. 
603. 

N.  Y.  96-58;  99-398;  136-252; 
148-528;    184-462. 

Hun.  49-19;  78-159. 

App.  Dlv.  6-124:  26-144;  29-242; 
34-553:  40-406;  44-581;  4S- 
623;  51-538:  62-517;  66-529; 
82-642:  92-317;  96-10;  98- 
75;  106-139;  109-551;  111- 
675,  678;  118-174;  114-6; 
115-551 ;  118-.31  ;  119-816  ; 
126-897;  127-599,  604;  128- 
222. 

Ml8C.  8-300;  12-377;  16-619:  20- 
193;  26-65:  87-521;  89-39,  285; 
44-168,  411 ;  50-418  ;  53-396  ; 
55-35. 

N.  Y.  Supp.  28-737;  44-1051;  49- 
964.  1088;  61-427;  54-597;  60- 
802;  62-750:  64-856;  71-84;  73- 
869.  370:  75-1076:  78-763:  81- 
668;  86-1062;  90-593 ;  94- 
156;  96-491;  97-927;  100-709; 
1O2-1074  ;  104-921  ;  106-217  ; 
112-57,  012. 

Civ.  Proc.  15-106. 
004. 

N.  Y.  79-568:  136-262;  184- 
462. 

Hun.  17-314;  23-531;  26-455; 
49-19. 

App.  Dlv.  40-406:  44-581;  61- 
809;  66-529;  82-642;  106- 
139;  109-552:  110-328;  126- 
897;  127-599,  604:  12H-222. 

Misc.  4-324;  7-126;  12-377;  32- 
465;  66-35;  60-466. 

N.  Y.  Supp.  48-778;  60-802;  73- 
371;  81-563;  91-1079;  94- 
156;  9<J-491;  1 00-709 ;  106- 
217;    112-57.   612;    113-1021. 

St.    Rep'r.    37-564;    43-814;    48- 


Cir.  Proc.  15-106. 
How,  N.  S.  X-243. 


Snbd.  1. 

N.  Y.  178-34. 

Hun.  18-372;  22-352;  64-191. 

App.    Dlv.    24-71;    101-523. 

Misc.  26-174    256. 

N.   Y.   Supp.  56-114,  757;  64-914. 

St.    Rep'r.    29-24;    46-156;    50« 
900 

Civ.  iProc.  7-186;  29-230. 

N.  Y.  Super.  51-249. 

How.  N.  S.  1-497. 
Snbd.  2. 

N.  Y.  52-654;  87-14. 

Hun,  38-547;  64-191. 

Misc.  56-36. 

St.   Rep'r.  46-156. 

Civ.  Proc.  13-451. 
605. 

N.  Y.   129-461;  144-250. 

Hun,  46-607;  74-185,  U4. 

App.   Dlv.  34-150. 

Misc.  35-140:  47-209. 

N.  Y.  Supp.  70-568. 

St.  Rep'r.  56-550. 
G06. 

N.  Y.  132-403. 

Hun,  23-391;  27-548. 

App.  Dlv.  68-555. 

N.  Y.  Supp.  74-241. 

Civ.  Proc.  15-106. 
607. 

Hun,  49-19. 

App.   Dlv.  34-247;  40-406. 

N.  Y.  Supp.  54-597. 

Civ.  Proc.  15-106. 
608. 

N.'  Y.  136-252. 

App.  Dlv.  34-247 ;  68-552. 
609. 

Hun,  71-385. 

App.  Dlv.  48-412. 

Misc.  28-619. 

N.  Y.  Supp.  68-184. 
610. 


App.  Dlv.  106-567. 
Mis< ■"'  " 


sc.  7-389;  53-11. 
N.  Y.  Supp.  33-47;  94-771. 
Civ.  Proc.  14-71,  262. 
611. 

Hun,  2-373. 


App.  Dlv.  106-189. 
Misc.  7-3'^'^    


tOlT 


389;  16-619. 

N.  Y.  Supp.  94-156 ;  97-142. 
613. 

N.   Y.  67-550;   150-537. 

Hun,  22-465. 

App.  Dlv.  20-355  ;  51-309 ;  128- 
222. 

Misc.  16-619. 

N.  y.  Supp.  64-914  ;  112-612. 

Abb.    N.   C.  22-320. 

Week.  Dig.  7-225. 
Snbd.  1. 

Hun,  26-.?62. 

St.  Rep'r.  20-64. 

Civ.  Proc.  11-312. 

Abb.  N.  C.  22-326. 


NOTB& 


Snbd.  2. 

How.  66-76. 
61S. 

How.  46-486. 

Barb.  1-447. 

Paige.  1-574. 
616. 

Hun,  22-465. 
618. 

Week.  Dig.  22-44& 
619. 

Misc.  16-619. 
620. 

N.  Y.  ri-106;  148-524. 

Hun,  29-112,  274;  62-563:  70-11. 

App.  Div.  9-257;  33-520;  59- 
140;  109-552;  115-16;  127- 
647. 

Misc.  26-174. 

N.  Y.  Supp.  69-183;  100-569; 
lll-108<f 

Civ.   Proc.  15-520;  19-413. 
621. 

App.  Div.   127-647. 

How.  64-496. 
623. 

N.  Y.  50-282;  71-106;  72-300; 
73-875;  76-194,  600. 

Hun,  70-11. 

App.  Div.  65-249;  128-462. 

Misc.   8-244;   11-183;  60-351. 

N.    Y.    Supp.    72-578;    112-273, 
834. 
624. 

N.  Y.  50-282. 

Misc.  11-183. 
625. 

App.  Div.  65-249. 

Misc.   11-183. 

N.    Y.    Supp.  72-578. 

Ilun,  47-289. 
626. 

Hun.  38-231. 

App.    Div.    30-253;    66-527;    99- 

Misc.  49-603. 

N.   Y.   Supp.  51-613;  73-369. 

Civ.  Proc.  19-91. 

How.   61-103. 
627. 

Hun,  23-150;  34-549. 

App.  Div.  12-433;  116-227; 
121-882. 

Misc.  40-603. 

N.  Y.  Supp.  101-546. 

Week.   Dig.  8-492. 
628. 

App.  Div.  44-396. 

liTsc.   49-603. 

St.    Rep'r.   6-163. 

Civ.  Proc.  7-183. 
629. 

Hun,  31-339;  82-201. 


App.    Div.   33-.'>20. 
Misc.   12-231:  49-603. 
N.    Y.    Supp.   60-386. 
Abo.  N.  C.  15-52. 
How,  65-326. 


^^Tt. 


630. 

Hun,  17-129:  46-140. 
Misc.  49-603. 
How.  58-250. 
635. 

N.    Y.    89-467;    101-5;    108-277; 

115-464:  142-628;  150-77. 
Hun,    21-595;    27-235,    269;    44- 

72:  53*89:  73-247:  79-145. 
I.  Div.  1-404;  13-225;  14-467: 
17-92;    44-315:    46-2;    52-5S9; 

60-76;     67-548;     76-115:     92- 

266;  115-382;  119-699;  1S6- 

828 
Mi8f.  i5-.37:  16-166;  26-152:  28- 

."tSl;    32-14.    280:    33-721;    35- 

510;  52-299:  56-122. 
N.   Y.    Supp.   4-819:  60-721:    65- 

386,  974;  66-119:  69-680;  lOO- 

818:  102-955:  104-200;  106- 

1107;  111-69. 
St.  Rep'r.  1-729:  28-4. 
Civ.    Proc.    14-328,    401;    15-311; 

21-143,   147;  26-308. 
How.  66-221. 
N.  Y.  Ann.  Cas.  2-356. 
Bnb«l.  1. 
N.  Y.  108-276. 
Hnn,  19-299;  28-23;  82-256;  36- 

296:  30-326. 
App.  Div.  40-622. 
Misc.   10-348. 
Civ.    Proc.    4-854;    6-81;    9-252; 

12-326. 
Abb.  N.  C.  20-29;  30-182. 
Subd.  2. 

N.   Y.   147-160. 

Hun.     36-477;     55-887;     60-150; 

68-178. 
St.  Repr.  51-891. 
Civ.   Proc.   18-65. 
How.   N.   8.  3-173. 
Snbd.  3. 
Hun.     25-396;     89-325;     47-238: 

55-387. 
Misc.   14-422. 
N.  Y.  Supp.  68-981. 
St.  Rep'r.  14-259;  46-8%. 
Civ.   Proc.  9-255. 
N.  Y.  Ann.  Cas.  2-877;  4-244,  248. 
636. 

N.   Y.  78-252:  128-601;   138-654; 

142-215;      147-150;      148-202: 

150-79:   154-691. 
Hon.  26-26.  470;  27-517:  28-22; 

38-205;    47-331;    51-438:    53- 

39;  60-311:  62-50:  74-415;  76- 

566;  77-313:  79-140. 

Div.   8-319:  9-585;   16-523 
7-228:    39-506:    46-2:    60-76 

62-182,    262:     67-548;    68-190; 

76-47:   77-201;   87-86:  88-152 

92-266 ;       95-94  ;       103-493 

105-4!»3  :    115-382;    119-7U1 

124-.T24:    130-411. 
Misc.  12-198:  13-85:  16-619:  17- 

735;     18-639:     19-670;    24-684; 

25-122.    667;    26-J52;    21^3106; 


^%. 
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NOTES. 


30-208;  82-16.  270;   86-512; 

48-353;   51-421. 
N.   Y.   Supp.   9-862;   82-248,   862; 

86-385;    47-01;     60-132;     63- 

1084;    64-024;   66-202;    63-447; 

66-118;     69-680;     71-14:     73- 

1010;     77-050;     78-1040.     1078; 

87-605:    88-507;    89-434;    93- 

140;    94-157;    100-401.    783; 

108-888;  114-806. 
St.    Rep'r.    14-374;    60-820;    61- 

510. 
Civ.    Proc.    16-311;   21-121.    131. 

136.  321,  350. 
Abb.  N.  C.  81-202. 
How.  66-221. 

N.  Y.  Ann.  Cas.  2-162,  350. 
Sabd.  1. 

N.    Y.    87-141;    101-8;    113-642; 

116-464;     119-162,    645;    129- 

663;   143-624;   144-646. 
Hun.  26-316;  27-244:  30-37,  248; 

83-485;    85-307,    643;    38-210; 

41-61;   44-72;   61-207;   60-438; 

67-204;  81-564. 
App.  DIv.  27-02;  36-361;  44-315; 

46-5;  63-204;  126-828. 
Misc.     11-205;     21-167;     24-514; 

26-384;  31-51;  34-385. 
N.  Y.  Supp.  17-184;  18-608;  22- 

872;    24-641;    30-528;    66-974; 

69-871, 
St.    Rep'r.    12-671;    19-880:    28- 

201;   28-4;   42-214;  46-31;  49- 

703;  61-tt28. 
Clr.  Proc.  4-354;  7-140.  280,  412; 

21-165. 
Abb.  N.  C.  16-347,  481. 
How.  N.  S.  1-277;  2-64;  3-160. 
Snbd.  2. 

N.    Y.    68-370;    87-56;    1O4-207; 

119-638;  147-260;  160-77. 
Hun,  26-306;  41-63;  60-352;  63- 

615;    66-88.    338;    60-445;    66- 

602;    69-300;    76-337;    76-123; 

84-117;  88-373. 
App.    DIv.    13-225;    89-506;    44- 

313;  76-116;  93-376;  116-385. 
Misc.  13-85:  16-412;  17-242;  42- 

16;  62-20^. 
N.  Y.  Supp.  11-430;  13-426;  19- 

885;    20-766;    67-458;    64-640; 

70-040. 
St.    Rep'r.    36-546;    37-302;    89- 

463;  48-025;  63-351. 
Civ.  Proc.  4-320;  11-41;  17-231; 

18-65;  21-146. 
Abb.  N.  C.  15-356. 
How.  N.  S.  1-280. 
N.  Y.  Ann.  Cas.  2-284. 
637. 

N.  Y.  91-668. 


N.  Y  73-1;  76-500;  80-547;  84- 
614;  91-668:  93-03:  108-135; 
141-180;  147-620;  173-388. 


Hun,  4-315;  26-263;  27-242;  81- 

271;  44-70. 
Apj).  Dlv.  2-93,  478;  31-2.'>8:  47- 

235;   68-88:   76-47;   80-540; 

103-494;   106-261. 
Misc.  13-85:  16-411:  24-514:  28- 

820;  83-578;  87-425;  61-421. 
N.  Y.   Supp.  63-438;  69-800:  62- 

646;    65-754;    76-780:    77-050; 

80-772;  94-57. 
Civ.  Proc.  21-203. 
N.  Y.  Ann.  Cas.  2-415,  418. 
639. 

Hun,  63-587;  66-24. 
Misc.  49-606. 
640. 
Hun,     16-624;     17-407;     18-100; 

26-10;   87-634. 
App.  DIv.  28-267;  42-145;  80-52. 
Misc.   11-238;  85-511;  87-832. 
N.  Y.  Supp.  4-007;  61-68;  76-072; 

80-180. 
N.  Y.  Super.  48-219. 
041. 

N.  Y.  148-352;  188-55. 

Hun.  46-216;  62-503;  75-337;  76- 

123.   565;   79-141;  88-378;   90- 

41. 
App.    Dlv.    39-10:   46-2;    69-128; 

68-190  ;  93-376  ;  103-493. 
Misc.    11-238:    12-524.    655;    15- 

411 ;  18-420  ;  46-584. 
N.  Y.  Supp.  29-757:  35-510:  61- 

205;   66-1080;    74-110;    89-434; 

92-706;  93-140. 
N.  Y.  Ann.  Cas.  2-61.  365. 
642. 

N.  Y.  86-358. 
644» 

N.   Y.  74-145;  180-482;  148-177. 
Hun.   66-277;   79-148;  80-505. 
App.    DIv.    16-353;    19-234;    23- 

506  :  47-419  ;  103-494. 
Misc.  17-65;  28-331;  33-576. 
N.   Y.  Supp.  62-337;  68-870. 
Civ.   Proc.   16-321. 
Abb.  N.  C.  81-46. 
N.  Y.  Ann.  Cas.  2-850;  7-225. 
646. 

N.   Y.   130-482. 

Hun.  66-277. 

App.    Div.    19-234;    32-576;    62- 

N.  Y.'  Supp.  66-8. 
647. 

N.  Y.  93-502. 
App.  Div.  19-234. 
Misc.   26-355. 
Abb.  N.  C.  13-178. 
048. 

N.    Y.    96-180;    166-128;    129- 

210. 
App.    DIv.    16-353,    354;    19-234; 

79-600;  106-306. 
Misc.   lS-591  ;  60-545. 
N.  Y,  Supp.     44-1026;     80-428; 

112-912  ;    113-809. 
N.  Y.  Super.  50-147. 
N.  Y.  Ann.  Cas.  4-337;  9-460, 


NOTES. 


Y.    115-255;    116-497;    154- 


77-424;    87- 


32- 

8a- 


e49. 

N. 


Hun,  10-267. 
App.    Dlv.    18-3M 

36 ;  loe-508. 
Misc.  13-490;  39-135,  663;  CO- 

545. 
N.  Y.  Supp.  1(1-180:  30-147 

974  ;     79-327  ;     80-428 ; 

1041:  94-1)37;    112-912. 
Abb.  N.  C.  21-245. 

!?.'"^-.Vn:*C«\''-4-800.835.345. 
348;  6-112,  179. 

SlllMl.  1. 

N.  Y.  165-196. 

Hun,   31-76;  39-36;  63-590;  60- 

159;  79-148. 
App.  Dlv.  68-189. 
Misc.  24-512. 
N.  Y.  Supp.  58-981. 
St.   KepT.   38-580. 
Civ.   Proc.  4-103. 
Abb.  N.  C.  13-174. 
Sabd.  2. 

N     Y.    45-379;    78-131;    89-343; 

96-180:  110-S3:  115-251;  117- 

306;    155-637:    165-195. 
Hun.  25-577:  2M-113:  29-241:  39- 

36;  44-62,  376;  46-217:  55-3t58. 
Ann     Dlv.    19-228:    23-502:    31- 

240  :   47-18  ;   79-605  :   91-111  ; 

110-04:  119-656;  127-684. 
Misc.  18-590;  19-601;  49-605. 
N     Y.    Supp.    44-309,    1028;    46- 

71,  397;  Al-1034;  66-346;  99-, 

1109. 
St.  RepT.  32-267. 
Civ.  rroc.  6-167:  12-283. 
Abb.  N.  C.  19-277. 
9ubd.  3. 

N.  Y.  50-80;  56-52;  61-583;  69- 
546;  83-231:  84-1;  92-256;  93- 
592;  115-256;  116-492;  130- 
149;  143-034;  154-688;  165- 
193 
Hun,  29-365;  82-139;  39-36;  44- 

G2;  55-3GS;  62-124. 
App.    Dlv.    16-353;    19-229;    83- 
337;    44-98,     318:     47-18:     75- 
440  ;  79-607 ;  91-113 ;  110-94  ; 
119-656;   120-309. 
Misc.    12-525;   14-387 
N.    Y.    Sunn.    »3-1007;^  35-ia)0: 
^46-71:   6S2-753;   60-723,   763; 

«l-l()34. 
St.  Rop'r.  16-806:  27-83;  41-447. 
Civ.   Proc.  5-100;   12-192. 
Abb.  N.   C.  27-365 
N.  Y.  Ann.  Cas.  5-155. 
Snbd.  4. 

N.   Y.   148-262. 
Hun,   91-507. 
App.   Div.  52-369. 
Abb.  N.  C.  28-12. 


659. 

N.   Y.  96-180. 

Hun,  25-44. 

App.  Div.  27-268;  40-138;  47-19. 

235;  49-143;  65-221;  81-181. 
Misc.  14-387;  44-419. 
N.  Y.  Supp.  33-546:  50-632;  «3- 
94;  72-729;  80-1030. 
C151. 

Hun,  25-577. 

App.    Dlv.    27-268;    40-139;    4T- 

235;  65-221:  81-181. 
N.  Y.  Supp.  50-632;  67-614;  Ta- 

729;  80-1030. 
How.  65-518. 

Week.   Dig.  13-264,  455;  17-492. 
652. 

N.  Y.  70-424. 
654. 

Misc.  48-31. 
How.  30-30;  88-367. 
665.  ^^_ 

N.  Y.  50-80:  89-33:  96-187;  11©- 

497;  134-530;  194-406. 
Hun,     29-242:    «l-257;    82-139; 

39-38:  88-170.  ^^_   ^^^ 

App.     Div.     48-521;     112-484; 

120-310. 
Misc.  12-522;  17-65;  18-592;  32- 

00  ;  45-645  ;  46-349. 
N.  Y.  Supp.  60-197:  83-1041;  91- 
00;   96-1127;    105-120;    111- 
886. 
St.  «ep»r.  47-645.       ^^     ^^  ^^^ 
Civ.   Proc.  6-169:  9-171;  15-223. 
Abb.  N.  C.  19-276;  81-48. 
Daly,  12-5. 

N.  V.  Ann.  Cas.  4-346. 
Snbd.  2. 

N.  Y.  148-259. 
Hun,  62-123;  91-507. 
App.    Div.    33-230:    48-470;    «»- 
369;    87-37;    114-441;    12T- 
681 
N    Y.'Supp.  35-532;  63-496;  65- 

123. 
St.  Rep'r.  41-446;  63-369. 
Abb.  N.  C.  23-14;  27-364. 
656. 

Htm,  25-367.  _ 
App.  Div.  75-83.  ^ 
N.  Y.  Supp.  77-lOia 
Civ.  Proc.  10-34a 
657. 

Hun,  81-256.      ^    ^„„  ^„-    ^o- 
App.  Div.  81-586;  122-737;  12T- 

685.  _ 

Misc.  27-683;  89-663.^      ^^   ^^^ 
N     Y      Supp.    80-596;    81-367; 
107-777 ;  111-886. 

658.  ^*«.«.  ..«_ 

App.      Div.      44-250;      122-737; 

127-685.  

Misc.  18-37;  27-683;  ^f^^'S^-^ 
N     Y.     Supp.    80-145;    60-756; 

107-777 ;  111-886. 
St.  Rep'r.  61-836, 
1020 


NOTES. 


N.  T.  Supp.  60-810. 
608. 

App.  Dlv.  49-141. 
N.   Y.   Supp.   01-486. 
674. 

App.  Dlv.  12-323. 
677. 

N.   Y.   89-343:   110-83;   116-492; 

148-262;   194-406. 
Hun.  84-91:  88-170. 
App.  Div.  48-519;  53-87:  86-321; 

87-37;  91-110;  103-491;   112- 

484;  127-681. 
MUc.  28-677;   82-90. 
N.  Y.  Supp.  30-557:  85-533;  62- 

861  ;     65-753 ;     83-1041 ;    93- 

140 ;  111-886. 
678. 

N.  Y.  110-83. 
Hun.  34-91;  88-170. 
N.   Y.   Supp.  35-553. 
679. 

N.  Y.  110-83. 
Hun,  34-91. 
682. 

N.     Y.    82-88;    86-500;    89-440; 

100-243. 
Hun,  30-19;  44-296;  67-144;  77- 

316;  79-138. 
App.  Div.  12-442;  13-237;  27-93; 

62-566:   53-88;   68-190;    75-47; 

82-476:   128-504. 
Misc.     14-546;     26-417:     27-520; 

29-107,   513;   36-246,   334;    42- 

21. 
N.  Y.  Supp.  50-133;  54-937;  61- 

939;   66-753;   71-181,    776,   971; 

77-960;  8.'5-543  ;  112-794. 
Civ.  Proc.  14-232:  21-121. 
N.  Y.  Ann.  Cas.  2-356;  4-65. 
683. 

N.  Y.  73-218;  75-179,  434. 

Hun,  14-402;  17-49;  27-244;  34- 

579;  42-03. 
App,  Dlv.  4-21;  44-395;  80-539; 

82-476;   121-882. 
Misc.  14-546;  15-411;  20-96;  25- 

417;   42-20;   67-343;   00-547. 
N.  Y.  Supp.  18-191;  36-893;  46- 

88;    54-937;    60-1108;    112- 

1030. 
Civ.  Proc.  15-176. 
N.  Y.  Ann.  Caa.  2-210,  366. 
684. 

N.'y.   Supp.  98-83. 
G87. 

App.  Div.  28-349;  82-476;  114- 

123;  119-818. 
N.  Y.  Supp.  64-570;  99-780. 
Abb.  N.  C.  3-9. 
N.  Y.  Ann.  Cas.  4-66,  n. 
688. 

Hun,  16-624:  18-190:  30-59. 
App.   Div.   28-347,   35i;   82-476; 

114-123;  119-818;  126-49. 
Misc.  16<-152;  17-213. 


N.  Y.  Supp.  8-37 ;  09-780 ;  111- 
102. 

N.  Y.  Ann.  Caa.  4-66,  n. 
689. 

App.  Dlv.  28-351. 

Barb.  64-464. 

N.  Y.  Ann.  Cas.  4-66,  n. 
690. 

N.  Y.  Ann.  Cas.  4-66,  n. 
691. 

Abb.  (N.  8.)  15-205. 
693. 

N.  Y.  73-264. 

Law  Bull.   1-51. 
696. 

App.  Div.  28-851. 
697. 

N.   Y.   124-613:   148-177. 

Hun,  79-148. 

App.  Div.  1-590. 

N.   Y.   Supp.   29-757. 

N.  Y.  Ann.  Cns.  2-850. 
703. 

App.  Dlv.  76-75. 

Week.  Dig,  23-184. 
704. 

App.  Dlv.  76-75. 
706. 

Hun,  79-139. 
707. 

N.   y.   134-530. 

Hun.   70-340. 

App.   Dlv.  114-441;  12O-30S. 
70S. 

N.   Y.  148-135. 

Hun,  32-356. 

App.   Dlv.   114-441. 

N.  Y.   Supp.  99-1127. 

How.  62-90. 

Week.    Dig.   14-214;   18-418. 
Sfibd.  1. 

N.  Y.  110-118. 

Civ.  Proc.  13-146. 

Ahb.  N.  C.  20-180. 
Snbd.  2. 

N.  Y.  130-487. 

Hun,  31-76;  42-124. 

App.  Dlv.  12-323. 
Snbd.  3. 

N.  Y.  94-508. 

Hun,  39-38. 
Snbd.  4. 

Hun,  44-63. 

App.    Dlv.  87-87. 
709. 

N.  Y.  92-651;  105-322. 

Hun,  36-407. 

App.  Dlv.  2-553;  31-258:  75-478: 
SO-380  ;  82-476 ;  108-318  ; 
114-122;  119-819. 

Misc.  7-397;  16-152:  27-508;  43- 
329;  44-420;  46-6i6. 

N.  Y.  Supp.  78-283:  81-82;  87- 
131;  99-780;   104-935. 

Civ.  Proc.  8-35. 

N.  Y.  Ann.  Cas.  1-404. 
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NOTES. 


Til. 

N.  Y.  55-139. 
Misc.  SM-512. 
N.  Y.  Ann.  Cas.  6-179. 
712. 

Hun.  03-337,  348. 
Misc.  27-508. 
713. 

N.    Y.    «2-133;    81-349;    90-398; 

108-173. 
Hun,   27-377;   20-94;   88-399. 
App.    Dlv.    41-207;    66-577;    68- 

17;   60-575;   72-474;   74-145; 

121-816:  125-543. 
Misc.  39-718. 
N.    Y.    Supp.   6-380;   32-832;   84- 

820;     .3d-287;     73-330;    76-576; 

77-574;   106-«39. 
St.  Rep'r.  19-907. 
Snbd.  1. 

N.  Y.  94-342;  119-408. 

Hun.  23-411;  29-638:  68-512;  85- 

456. 
App.  Dlv.  38-126 ;  72-474  ;  104- 

Misc'  6.1-17. 

N.  Y.   Supp.  66-547;  102-925. 

St.  Rpp'r.  52-593. 

Civ.   Pioc.   4-127;  15-209. 

Daly.  11-113. 
Snbd.  2. 

N.  Y.  119-412. 

Hun.   51-555;  68-612;  91-226. 
Snbd.  3. 

N.   Y.   119-408. 

Hun.   9-79;  91-164. 

St.  Rep'r.  22-23. 
714. 

N.  Y.  57-161;  77-272. 

Hun,  73-244. 

App.  Dlv.  11-64;  35-587;  66-576; 
72-575;  73-352;  120-321; 
124-543 

Misc.  17-419  ;  37-517  ;  53-17. 

N.  Y.  Supp.  55-146;  73-328:  75- 
973  :  76-559,  818  ;  109-968. 

Lans.  1-308. 
715. 

N.   Y.   76-596. 

Hun,  15-585. 

App.  Dlv.  51-6;  86-,552;  92-176, 
1<8. 

N.  Y.  Supp.  83-780;  86-1048. 

N.  Y.  Super.  46-197. 
716. 

Misc.  41-203. 
717. 

N.  Y.  Ann.  Cas.  4-384. 
719. 

Civ.  Proc.  6-268. 

Abb.  N.  C.  8-237. 

Week.  Dig.   15-112. 
721. 

N.  Y.  88-291;  135-534;  141-83; 
167-425. 

Hun.  20-119:  22-1.^8:  24-450:  27- 
388;   63-348;   73-608;   86-451. 


App.  Dlv.  24-414 :  55-422 ;  lld^ 

453:  111*583;  112-891. 
Misc.    10-158;    16-563;   24-286; 

63-,S41. 
N.  Y.  Supp,  53-709;  96-985;  S8- 

496;  100-734;  103-294  ;  114- 

1002. 
St.    Rep'r.    30-230;    35-724:    44- 

393:  51-44. 
Civ.  Proc.  9-50. 
How.  N.  S.  2-248. 
Dem.  6-140. 
N.  Y.  Ann.  Cas.  5-381. 
Subd.  6. 

App.  Dlv.  128-233. 
Snbd.  7. 

N.   Y.   120-440. 
Dem.  6-51. 
Snbd.  9. 

Civ.   Proc.   11-188;  lS-86a 
Snbd.  11. 
Hun,  21-511:  26-158. 
App.  Dlv.  10-289. 
Misc.  17-733. 
St.  Rep'r.  37-359. 
Snbd.  12. 
N.  Y.  77-512. 
Hnn,     15-431;    21-511;    24-636: 

26-430. 
App.  Dlv.  10-289 ;  13O-409. 
St.   Rep'r.   33-927;   46-585. 
Civ.  Proc.  8-75. 
Abb.  N.  C.  16-142. 
722. 

N.  Y.   120-434;  135-522;  141-76. 

Hun,  63-348:  86-451. 

App.   Dlv.  55-422;  84-397;  llO- 

453;   111-584. 
N.     Y.     Supp.    33-029;    82-831; 

96-046;  98-496. 
N.  Y.  Ann.  Cas.  5-38L 
723. 

N.     Y.     83-92;     88-500;     89-22; 

107-645;      110-646;      120-434; 

121-.')4G;      122-461;      135-222; 

137-471;  141-76;  144-216;  146- 

200:  155-75;  16O-190;  166-280; 

167-421;     169-115;     183-438; 

187-262;    189-402;    190-388 ; 

191-207. 
Hun.  27-18;  31-424;. 86-233:  38- 

528;   40-216,   422,    623;  46-661; 

54-613:     62-304,     306;    63-348. 

402;    64-432;    65-60,    550;    66- 

197,    198;   74-376:    7li-372;   77- 

568;    80-414;    81-146,    183:    82- 

364,  576;  84-44,  129:  85-35.  590; 

80-359,     451;     88-180;     90-42; 

92-429.  459,  503. 
App.  Dlv.  1-18:  2-611;  8-589;  10- 

326,    394;    18-323;    20-624:    21- 

433;    30-503:    31-306;    32-251; 

38-582:    39-509:    40-300:    41- 

555;    44-,307;     48-110;    49-631; 

51-38f;    53-99.    819.    418,    562; 

64-52,  98:  55-422;  58-294.  345; 

60-180,    191,    416,    612;    62-54, 
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437:  04-327,  550;  6.S-100,  377; 
OD-296.  322,  444;  70-529;  71- 
432.  595:  72-529:  7:Uir,8.  244; 
74-74,  368.  535;  70-75.  342.  307; 
7S-488:  7l>-42,  50;  Nl-l.'W,  «03: 
82-98,  241,  562;  88-129,  183. 
215:  S4-4tB,  559:  85-85;  8K- 
416;  «l-4t$5;  03-570;  04-417; 
f>5-}^4,  204,  624;  07-76,  135; 
100-228^  440;  108-98:  100- 
332,  613;  110-453;  111-583; 
112-15,  71;  118-91,  96,  757, 
758;  114-324;  116-483;  117- 
250;  118-83.  811;  119-849; 
122-286;  128-088;  124-115, 
117,  523;  127-71;  -128-233; 
130-180. 

Misc.  T-517.  682;  8-260;  9-856; 
10-3,  665;  11-110.  176,  254. 
393;  12-352;  13-91,  95;  14-546; 
16-321;  18-581,  662;  10-498; 
22-249;  23-174;  24-525;  26- 
450;  28-242;  30-264;  31-453, 
603;  S3-647.  685;  35-235;  30- 
495;  41-337;  46-407;  48-175; 
40-325 ;  55-31 ;  56-352  ;  HT- 
138;  61-383. 

N.  T.  Supp.  28-547;  30-541;  83- 
929;  34-81;  36-8,  987;  41-212; 
47-553;  48-649;  60-1025;  52- 
464,  613;  53-256:  56-78,  699; 
57-297,  592:  58-697,  1073;  60- 
648;  62-660;  63-327;  64-483; 
65-676,  920,  10^3;  66-257;  67- 
898;  68-955.  1058.  1095.  1110; 
60-962,  1002.  1108:  70-65.  871; 
71-104:  72-162,  303;  73-1005; 
74-119,  189,  669.  671.  1021;  75- 
282.  856;  76-661.  808;  77-251, 
541;  70-631,  698,  718,  751;  81- 
331.  394,  586,  859;  82-569,  667; 
84-503,  749;  86-497;  88-217. 
289,  463;  80-356.  587:  01-788, 
839;  05-255.  426.  879;  06- 
244,  946;  08-53,  496,  891;  OO- 
849;  101-30,  986;  102-330, 
484.  1066;  103-294,  667;  104- 
782,  808;  106-839;  107-540; 
108-157,  921;  114-398;  115- 
1089. 

St.    RepT.    37-369. 

Civ.  Proc.  14-126,  130,  283;  15- 
56.  62.  220.  320,  347;  10-41,  43. 
46,  288,  296. 

N.  Y.  Super.  57-297;  50-381. 

N.  Y.  Ann.  Cas.  1-32,  40.  50,  68; 
2-53;   5-381;   7-83;  8-104;   10- 
150. 
T24. 

N.  Y.  78-.se2,  487;  00-546;  112- 
325;  110-414;  120-434;  168- 
309. 

Hun.  27-18;  42-167;  <Jl.367:  63- 
348:  66-404;  81-89;  80-^424 
91-172. 

App.  Div.  14-227:  18-266,  323 
21-433:  32-118:  33-607:  40- 
252;    48-232;    51^596;    76-366 


78-499;    79-561;    82-241;    83« 

183,      429;      88-336;      8^-304; 

102-583;     112-15,     441;     114- 

793;   118-344;  122-451;  126- 

212;  12N-250. 
Misc.   6-32;   13-241;   14-546;  22- 

146;  24-214;  30-68:  31-463;  33- 

478;  46-10,  153;  51-591;  66- 

31. 
N.  Y.  Supp.  18-590;  41-212;  47- 

553;    48-645;    52-934;     62-793, 

852;    64-901;    78-460;    79-680; 

81-304;    82-422;    85-863;    OO- 

810;   01-952:   02-924;   96-946; 

98-376 ;      100-196  ;      101-72  ; 

103-505;    104-782;    100-116; 

116-151. 
Abb.  N.  G.  14-311:  29-404. 
N.   Y.   Super.  67-297;  59-121. 
How.  62-460. 
Week.   T)\fc.  14-360;  15-106;  16- 

41;  17-354;  21-7. 
N.  Y.  Ann.  Cas.  1-64;  6-381;  6- 

31,  809. 
Connoly,  1-314. 
726. 

N.   Y.   120-434. 
Hun,  68-348. 
Olv.  Proc.  10-241.  346. 
726. 

Misc.  26-649. 
N.    Y.    Supp.    07-1000. 
727, 

App.  Div.  13-95;  127-910. 
Misc.   57-33. 
N.  Y.  Supp.  107-1020. 
728. 

N.*   Y.    156-75. 
Hun,   86-29. 

App.  Div.  18-323;  26-462. 
Misc.  24-525;  25-446. 
N.   Y.   SupD.  66-712;  67-808. 
Civ.  Proc.  8-94. 
How.  60-205. 
720. 

Hun,  62-306;  60-447. 

App.  Div.  88-183. 

Misc.  26-596. 

N.  Y.  Supp.  66-767;  66-250;  82- 

490 
Civ.  Proc.  10-346. 
730. 

N.  Y.  76-596. 

Hun,  60-447. 

App.  Div.  83-183;  128-11. 

Misc.  6-439:  11-444;  26-596. 

N.   Y.  Supp.  32-221:  66-767;  64- 

333;    d6-250;     82-499;    112- 

431. 
St.  R^*r.  17-81. 
Civ.  Proc.  10-346. 
N.   Y.  Ann.   Cas.  2-29. 
731. 
N.    Y.    IIO-IOI;    110-561;    186- 

109. 
Hun.  84-177. 
App.   Div.   28-490;  42-170;  102- 

65;  117-187. 


^ 


M<yrfid. 


Misc.  ft-4e;  12-113;  18-688;  SI- 
SOS;  «SS-268. 
N.   Y.   Supp.  20-291;  38-94;  »8- 

1049  ;  «4-5,  55  ;  lOT-620. 
Civ.  Proc.  15-96. 
N.  Y.  Ann.  Cas.  5-150. 
782. 
N.    Y.    100-248;    110-101;    119- 

561;   185-109. 
Hun,  84-177. 
App.  Div.  42-170;  102-65;  117- 

187. 
Misc.    18-40;    28-198;    50-362 ; 

02-208. 
N.    Y.    Supp.    58-1049;    50-11 ; 

107-620. 
Week.   Dig.  8-415. 
N.  Y.  Ann.  Cas.  5-150;  9-189. 
733. 

N.  Y.  185-109. 

App.   Div.  42-170;  51-321;   102- 

65;  117-187. 
Misc.  9-46 ;  62-268. 
N.    Y.    Supp.    68-1049;    64-979; 

107-620. 
N.  Y.  Ann.  Cas.  5-150. 
784. 
N.  Y.   IIO-IOI;  185-109. 
App.  Div.  28-490 ;  42-170  ;  117- 

187. 
Misc.    50-361. 
N.    Y.    Supp.    58-1049;    98-682; 

107-020. 
N.  Y.  Ann.  Cas.  5-150;  9-189. 
785. 
N. 
N. 
786. 
N. 
N. 


N.  Y. 
Hun, 
App.  ] 

N.  Y. 


185-109. 
Div.    87-123; 


118-745. 


Y.   186-109. 

Y.  Ann.  Cas.  5-150. 


Y.  162-335. 
Y.   Supp.   102-790. 
Abb.  N.  C.  9-209. 
737. 

N.  Y.  162-335. 
738. 

N.  Y.  116-163;  121-644;  128-171; 

150-187. 
Hun.     55-406;     60-548;     68-164; 

77-592. 
App.    Div.    8-28:    9-399;    10-95, 
S22\    19-582:    23-241;    25-140; 
42-64;  72-485  ;  101-344  ;  117- 
602. 
Misc.   7-527:   8-621;   15-124;   18- 
688;    22-660;    24-369;    28-448; 
30-86. 
N.  Y.  Supp.  29-821;  36-815;  46- 
298:   48-779.    975:   49-609;    62- 
498;  68-932,  1132;  61-868;  76- 
513:  92-250. 
Civ.    Proc.    12-126;    14-130;    21- 

127,  284.  329. 
Abb.  N.  C.  20-321. 
N.  Y.  Ann.  Cas.  5-148,  158. 
739. 

N.  Y.  160-187. 
740. 

N.  Y.  78-586. 
Hun.  47-435. 
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App.   Div.  8^350;   101-287. 
Misc.   6-206;   7-394;  24-370.^^^ 
N.     Y.     Supp.    29-821;    91-668; 

115-253. 
Civ.  Proc.  15-126. 
748. 

N.  Y.  185-109. 
745. 

185-109. 
88-416. 
Div.  106-613. 
Supp.  81-959. 
746. 
N.   Y. 
App. 
747. 
N.  Y.   185-109. 
App.  Div.  81-347  ;  106-613. 
748. 

N.'y.   186-100. 
749 

App.  Div.  81-347.     . 
750. 
App.  Div.  87-123;  110-639. 
N.  Y.  Supp.  55-1130. 
761. 

Hun.  83-416.  ^     ^^^ 

App.  Div.  81-346;  121-627.^^ 
N.  Y.  Supp.  81-959;  81-242;  100- 
734. 
756 
N.'  Y.  111-350;  115-493;  156-188; 

171-488;   187-4. 
Hun,  65-565;  81-388;  82-806. 
App.  Div.  7-169;  19-307;  24-228; 
38-456;   86-81,   381;   41-4;  44- 
257;    62-257:    72-103;    73-558: 

88-586  ;    104-533.    ^       ^^ 

Misc.     14-303;     27-611;    29-323; 

50-408 
N.  Y.  Supp.  30-884;  55-401.  514; 
58-263;    60-622;    70-897;    76- 
194;  100-52I. 
N.  Y.  Super.  55-539.  ^  ^^     , 

N.    Y.    Ann.    Cns.    1-138;    2-211; 
4-375.  877;  9-53.  817.  1 

756.  ^ 

N    Y    138-13;  140-420;  157-168: 
171-488;     176-97;     178-236? 
188-385. 
Hun.  63-414:   74-268;  82-306.^ 
App.    Div.    18-203;    19-246:    24- 
E8:  27-182;  31-66;  34-243;  41- 
398;   57-113;   58-248,   270,   438; 
62-257;  68-10:  77-342:^ 81 -1«: 
82-81.   102:  87-7;  88-586;  9t- 
183;  112-037. 
Misc.  4-114:  14-303;  17-328:  »- 
319;    29-323;     80-171;     48-419; 
40-615;  66-450. 
N.  Y.  Supp.  31-337:  36-1057;  45- 
849;  50-(i76:  54-426:  58-67:  60- 
522;   68-808;    69-218,   29&\   79^ 
74:    80-799:    81-587.    795:    86- 
193;  93-709:  96-513;   36-887; 
1O1-340:   107-274. 
St.   RepT.  60-171. 


NOTES. 


N.  t.  Super.  5T-421;  69.478. 
N.  Y.  Ann.  Caa.  1-138;  0-312. 
757. 

N.   Y.  82-50G;  90-461;   111-350; 

115-4d3;  136-214. 
Hun,   27-18:  <W-498;  77-91;  81- 

388;  87-537. 
App.  Dlv.  11-48;  12-313;  17-227; 

ltt-306;    a»-57,    333,    456;    36- 

381;    62-521;    67-485;    68-248 

«0-553;  02-257;  68-11;  77-338. 

81-161 ;       82-101 ;       08-294  ; 

104-533;    112-749;    128-412. 
Misc.    14-115,    302,    428;    17-103; 

10-226;  20-545;  27-611;  67- 

372. 
N.  Y.'  Supp.   18-553;  80-16,  432; 

46-541;    40-118;    61-852;    66- 

401;    67-471;    68-203;    02-303; 

06-384;    07-1067:    08-116,    803. 

804;    03-1097;    70-897;   74-2W; 

70-74;    80^799;    81-587;    OO- 

420;    03-1074;    00-76;     107- 

1110;  100-602. 
St.  Rep'r.  71-24. 
Abb.  N.  C.  20-284,  465. 
N.  Y.  Super.  66-539;  68-120. 
N.  Y.  Ann.  Cas.  4-375;  9-53,  304, 

508,  n. 
768. 

N.  Y.  77-480;  111-850;  130-313. 
Hud,  23-188;  81-390;  61-423;  60- 

259;  00-62;  81-194;   173-887. 
App.  DiT.  30-530;  40-25;  07-438; 

112-750;  122-549;  126-148. 
Ml8c.    14-302;    38-12;    60-408; 

63-6;  60-2G8. 
N.  Y.  Supp.  67-502;  74-655;  OO- 

76:    102-911;    107-534;    110- 

Clv.  Pioc.  14-435. 

N.  Y.  Super.  66-539. 

N.  Y.  Ann.  Cas.  O-307,  n. 
750. 

N.  Y.  111-350. 

Hun,  00-62. 

Aop.  Dlv.  20-525. 

Alisc.  14-302;  63-6. 

N.  Y.  Supp.  47-158;  102-911. 

N.  Y.  Ann.  Cas.  0-807,  n. 
70O. 

App.     Div.     100-323;     112-748; 
123-413. 

Misc.  14-303;  60-268. 

N.     Y.     Supp.     36-1057;     05-643; 
00-7G;   107-1110. 

Civ.  Proc.  8-277. 

Abb.  N.  C.  22-284. 

N.  Y.  Ann.  Cas.  2-211;  O-808. 
701. 

N.   Y.  68-562:  50-450;  68-414. 

Hun.  4-48,  674. 

App.  Dlv.  27-145;  20-67. 

Misc.  27-612. 

N.  Y.  Supp.  50-536;  61-852:  58- 
263. 
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703. 

N.  Y.  77-515;  108-274. 

Hun,  21-509;  06-566. 

App.    Div.    32-118;    80-881;    56- 

303  *  04—416 
Misc.*  0-51;    16-198:   27-57;   88- 

121;  46-477. 
N.  Y.  Supp.  65-401;  66-942;  72- 

232;    02-737. 
How.  50-385. 

N.  Y.  Ann.  Caa.  8-884;  9-819. 
704. 

N.   Y.  114-679. 

Hun.  84-11;  02-261:  05-565. 

App.    Div.    0-482;    44-267;    118- 

745;   117-55. 
Misc.  10-198. 
N.    Y.    Supp.    00-761;    09-203; 

107-1075. 
N.  Y.  Ann.  Cas.  4-66,  n.;  0-319. 
705. 

N.   Y.   140-414. 

Hun,  73-201. 

App.    Div.    20-525;    30-382;    04- 

416:    104-633. 
Misc.  ^27a 
N.  Y.  Supp.  47-168 ;  72-282 ;  03- 

1074. 
Dem.  8-286. 
700. 

N.  Y.   140-420. 
Hun,    78-646. 
App.    Div.   112-808. 
N.   Y.   Supp.  00-432. 
N.  Y.  Ann.  Cas.  O-309. 
707. 

N.   Y.  70-175;  103-119. 

Hun.  83-514. 

App.    Div.    2-413:    01-569;    101- 

467  ;  118-8  ;  120-307. 
Misc.  88-401 ;  64-650. 
N.    Y.    Supp.    18-501,    602;    02- 

140;  106-9. 
708. 
N.  Y.  00-32;  136-76. 
Hun.  12-130;  18-125;  03-514. 
App.   Dlv.  2-413;  27-614;   50-37. 
N.  Y.  Supp.  18-501.  602;  50-776; 

00-179. 
Abb.  N.  C.  20-178. 
700. 
Hun,    25-364.    376;    28-294;    44^ 

45. 
App.    Div.    48-412:    50-393;    05- 

249;  01-272;  100-387;  110-921, 
Misc.  30-274:  .18-121;  00-354. 
N.  Y.  Supp.  64-722;  02-305;  60, 

843  ;  72-578  ;  77-101 ;  04-815. 
Civ.  Proc.  O-90;  14-71. 
Abb.  N.  C.  18-204. 
Hovp.   07-390. 
770. 

N.  Y.  136-76. 

Hnn.  21-431:  30-542;  68-614. 

App.  Div.  70-144. 

Misc.  56-376. 

Y.   Supp.  78-042. 


NOTES. 


Abb.  N.  C.  20-178. 
How.  06-287. 
Daly,  d-44. 
771. 

Misc.  40-88. 
How.  10-458. 
772. 

N.  Y.  150-377.  537;  177-238. 

Hun,  31-20;  48-46. 

App.    DlY.    48-412:    «8-&55;    83- 

168;    106-119. 
Misc.     10-733;     15-418;    20-206; 

34-406;  37-745;  50-381. 
N.  Y.   Supp.  45-782;  69-646;  74- 

241;  76-476;  03-895. 
Civ.  Proc.  21-16. 
V      N.  Y.  Super.  52-63. 
f       Law  Bair  5-88. 

N.  Y.  Ann.  Cas.  8-15. 
775. 

N.   Y.  150-587;  15»-28. 
Hun.   27-21;  81-348. 
Misc.  14-182;  28-565. 
N.  Y.  Supp.  52-756. 
776. 

N.  Y.  47-870;  76-509. 
Civ.  Proc.  6-178. 
Week.  Dig.  0-183. 
777. 

How.  67-481. 
770. 

N.  Y.  142-212. 

Hun.  26-518;  38-389;  66-375:  57- 

463. 
App.    Dlv.    17-227;    18-409;    21- 

467;    40-103;    67-125;    74-278; 

76-239;  76-74.  237.  484;  70-120; 

81-147:     84-404.     620;     87-103; 

01-549;     03-151,    325;     lOl- 

132:     106-300,    495;     107-527; 

100-133  ;     112-77  ;     113-756  ; 

122-616;     123-274;     124-131; 

125-374;  128-761. 
Misc.  16-514;  23-78;  25-90.  310; 

30-533,    628;    31-170,    471;    32*. 

389;     33-120;     34-347;     43-20; 

46-57  ;  60-618  ;  52-9  ;  66-649  ; 

50-155,  515;  61-341. 
N.  Y.  Supp.  30-859:  45-782;  47- 

649;    51-833;    54-566,    666;    62- 

713;    784:    63-967:    66-721:    60- 

816:  77-610:  78-2.  537,  659,  778; 

7O-<08;    80-689:    82-679.    996; 

84-111,  180.   1011;  85-192:   ««- 

1022;  87-402,  519.   891:  00-824; 

01-876;    0.3-959;    04-177;    05- 

1027;     08-62,     200;     00-331 : 

107-497,    806,    949;    110-264, 

934;  113-289. 
Civ.   Proc.   10-168:  21-221. 
Abb.   N.   C.  31-482. 
N.   Y.  Super.  57-222. 
How.  57-481. 
Dem.  2-486. 
Dniy,  10-71. 
Week.   Dig.  28-43. 
N.  Y.  Ann.  Cas.  6-336;  7-269,  278. 


780 

N.'  Y.  138-565. 

Hun,  49-238;  74-192:  82-^56. 

App.    Dlv.    40-390;    85-288;    92- 

134. 
Misc.  12-88:  20-207;  34-253;  37- 

129,  606;  89-580. 
N.   Y.    Supp.   33-176;  60-76;  63- 

246;    69-215;     74-409;    76-159; 

80-588;    83-307;   87-316, 
St.  Rep'r.  56-555. 
Civ.  Proc.  14-340. 
N.  Y.  Ann.  Cas.  1-118,  110;  9-468. 
781. 

N.   Y.   177-236. 
App.   Dlv.  88-275. 
Misc.  14-182. 

N.  Y.  Supp.  36-382;  86-n. 
Civ.  Proc.  14-1. 
Abb.  N.  C.  11-233. 
782 

ClV.  Proc.  14-1. 
783 
App.  Dlv.  3-321 ;  120-666. 
Misc.  14-303:  16-563. 
N.  Y.  Supp.  106-474. 
St.  Rep*r.  14-8. 
Civ.  Proc.  6-188. 
Abb.  N.  C.  14-511. 
N.  Y.  Ann.  Cas.  2-215. 
How.   62-460;  66-302. 
784. 

N.'  Y.  97-610. 

Hun,  27-384;  80-257. 

App.   Dlv.  10-289:  14-232. 

Misc.    6-514;    11-125;    12-403; 

58-176. 
N.  Y.  Supp.  31^1008. 
ClV.  Proc.  14-290. 
N.  Y.  Ann.  Cas.  7-125. 
786. 

N.  Y.  86-278. 
Misc.  26-342. 
787. 

ClV.   Proc.  19-165. 
Misc.  53-428. 
788. 

App.   Dlv.  94-28;   110-898. 
780. 

App.   Dlv.   29-873;  48-601. 
N.  Y.  Supp.  28-50. 
700. 

App.  Dlv.  48-601. 
N.  Y.  Ann.  Cae.  4*258. 
701. 

N.  Y.  83-527;  136-645. 

Hun,   12-571;  17-113;  26-491. 

ApjD.    Dlv.    48-601:    50-161:    71- 

255;    74-3(^:    06-165:    08-102. 

Ill:  110-486:   125-397. 
Misc.   16-.=i52:  38-12.   13,   44.  45; 

44-45.   316:   54-85:   50-409. 
N.   Y.  Supp.  66-962;  76-606,  606» 

901,  906:  81-392;  07-602;  lOO- 

770:  102-704:  104-496;  106« 

200;   107-538. 
N.  Y.  Ann.  Cas.  8-485. 
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1 


Svbd.  1. 

N.  Y.  Oa*64t. 

App.  DIv.  74-308. 

Misc.  12-147  :  aB4-407  ;  66-123. 

N.  Y.  Supp.  103-1025. 

N.  Y.  Ann.  Cas.  B-41S. 
Subd.  2. 

App.  DIv.  45-575;  74-308. 

Misc.  24-407. 

N.  Y.  Supp.  61-403;  77-511; 
115-llOS. 

N.  Y.  Ann.  Cas.  B-418. 
Snbd.  4. 

N.  Y.  151-207.  647. 
Snbd.  5. 

N.  Y.  84-642;  151-668;  174-205. 

App.  Div.  6-131;  16-214;  89- 
544;  64-194.  510:  67-12;  74- 
308;  06-165;  111-159;  112- 
820;  117-475. 

MlRC.  23-253,  504:  24-407;  20- 
105,  422  ;  33-388 ;  38-13  ;  66- 
606. 

N.  Y.  Supp.  44-620;  61-169;  63- 
263;  60-196;  66-603;  67-587; 
73-482;  80-190.  715,  845;  OS- 
Sol ;  100-679;  112-457. 

N.  Y.  Ann.  Cas.  6-413. 
Svbd.  6. 

N.  Y.  02-646. 
Snbd.  7. 

N.  Y.  01-239;  151-669. 
Snbd.  8. 

N.  Y.  113-618. 

Hun.  10-128:  25-584. 

App.  DIv.  68-320;  98-146. 

Misc.  36-381. 

N.    Y.    Supp.    71-1025;   00-734. 

Abb.  N.  C.  18-473. 

How.  67-511. 
Subd.  ID. 

N.  Y.  135-634. 

App.    DIv.    10-227;   28-308;    20- 


PP. 
372; 


372;  67-12. 
N.  Y.  Supp.  50-1002;  51-543;  64- 

605;  73-482. 
Civ.  Proc.  4-202;  5-67;  13-167. 
How.  66-475. 
Snbd.  11. 

App.    DIv.    61-379;    71-851;    74- 

Mlsc'  38-12. 
N.  Y.  Supp.  76-976. 
Snbd.  12. 

N.   Y.   160-370. 
Snbd.  13. 
App.   DIv.   111-182. 
msc.  52-10. 
702. 

Aop.  DIv.  48-601. 
N:  Y.  Supp,  81-392. 
703. 

App.  DIv.  27-161;  20-373;  30- 
543;  46-76;  4«-187,  601;  50- 
161:  71 -25.'?.  351:  74-30S:  OS- 
102.  100,  14.'>.  620;  107-240; 
117-476;   120-898. 


Misc.  12-147;  28-258.  604:  ^- 
108;  20-425;  83-888;  56-123, 
336,   606. 

N.  Y.  Supp.  32-1073;  50-622;  51- 
169.  542;  62-616;  63-297;  56- 
656;  61-257,  300,  942;  62-815; 
63-724;  67-587;  71-1005;  76- 
823.  976;  1O2-704 ;  106-200; 
107-538. 

N.  Y.  Ann.  Cas.  6-18;  8-485. 
706. 

App.   Dlv.  52-231;  71-31;  77-16. 

Miic.  46-502;  66-334. 

N.  Y.  Supp.  106-766. 
707. 

N.*  Y.  76-168. 

Hun,  58-133. 

AppJ    Dlv.    57-219;    77-16;    90- 

Mfsc'  45-502;  62-92;  66-334; 
68-494. 

N.  Y.  Supp.  01-178,  1008;  lOl- 
751 ;  106-766  ;  111-1086. 

St.   Rep'r.  46-477. 

Abb.  N.  C.  18-854. 

Dem.  2-579. 
Snbd.  1. 

Hun,  68-604. 

App.  Dlv.  62-231. 

N.   Y.   Supp.   18-327,  879. 

St.  Rep'r.  7-767;  44-473. 

Abb.  N.  C.  2-311. 

How.  26-422. 

How.   N.   S.  2-525. 
Snbd.  2. 

St.  Rep'r.  12-666. 
Snbd.  3. 

N.  Y.   126-606. 


App.  Dlv.  101-262. 
Misc. 


15-631:  16-565. 
St.    Rep'r.    33-819;    36-920;    51- 

122. 
Civ.  Proc.  13-234;  10-258. 
Abb.   N.   C.  21-214. 
N.  Y.  Super.  36-294. 
N.  Y.  104-392. 
708. 

Hun,  66-244. 

App.  Dlv.  68-281;  77-16;  78-499; 

03-308;   112-122,  129;  116-490. 
Misc.    20-425;   41-558;   53-209; 

68-496. 
N.   y.   Supp.  61-942;   74-55;   70- 

680:   85-114:   87-852:   08-l,S6; 

101-769;  103-77;  111-1085. 
Civ.  Proc.  10-40. 
70O.- 

Hun,  20-182. 

App.    DIv.   2-19;  49-407;  62-231; 

77-16. 
Misc.  58-496. 

N.  Y.  Supp.  63-381;  lll-108«r 
Civ.    Proc.   10-37. 
800. 

App.  DIv.  77-16. 

Misc.  58-406. 

N.  Y.  Supp.  111-1085. 
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801. 

App.  DIt.  T7-1«. 
N.  Y.  Supp.  111-1085. 
84>2. 

Hun.  80-452. 

App.  DIv.  7T-16 ;  121-759. 

Misc.  6K-496. 

N.  y.  Supp.  79-268 ;  106-532. 

111-1085. 
S03. 

N.  Y.  78-509. 

Hun,  20-589;  41-603;  48-95;  87- 

304 
App:' DIv.    29-284:    35-428:    48- 

335;    49-407:    65-167:    66-203; 

67-68;     76-580;     79-102.     617: 

80-40  ;  96-543  ;  98-149  ;   120- 

747;    124-36;    126-814;    128- 

919. 
Misc.  10-233:  12-68,  169;  28-494, 

608;   33-573,   727;   41-436;    50- 

451 ;  54-66,  580 ;  66-326 ;  67- 

364,   365 ;   68-384,    496. 
N.  Y.  Supp.  54-«J0;  63-381:  68- 

1053;  7^488,  881;  73-118;  78- 

596;  80-277;  84-1066;  90-749; 

99-512;    104-503,    847;    106- 

482  ;    108-371 ;    1O9-660,  662  ; 

111-5,  172;  112-830. 
Civ.  Proc.  14-314. 
Abb.  N.  C.  31-194. 
N.  Y.  Super.  64-444. 
N.    Y.    Ann.    Caa.    2-136;    6-265; 

9-274. 
804 

App.    DIv.    36-428;    48-335;    66- 

203  ;  76-580  ;  79-102  ;  96-543  ; 

128-919 
MUc.    12-68;    28-494.    603:    41- 

436:  60-451;   64-580;  66-327; 

68-384,  496. 
N.  Y.  Supp.  54-810:  73-118;  78- 

596;    90-749;    104-847 ;    105- 

482;  108-371;  112-830. 
805. 

Hun,  20-517,  535:  88-326. 

App.    DIv.    48-335:    62-315;    65- 

167;    76-580:    79-102;    85-570; 

95-543;  99-298:  128-919. 
Mlflc.    41-436;    50-451;    58-384, 

406. 
N.  Y.  SuDp.  71-809;  72-488;  78- 

596;   83-428;   90-749,   960;   99- 

912;    107-660;    108-371;    112- 

830. 
N.  Y.  Super.  55-263. 
N.  Y.  Ann.  Cae.  2-136. 
806. 

N.   Y.  94-541. 

Hun,  52-530:   86-44. 

App.    DIv.    48-335;    76-580;    79- 

102;  96-543;   128-919. 
Misc.  41-436:  58-384.  496. 
N.   Y.   Supp.   6-704:   78-596;  90- 

749:  lOS-371:   112-830. 
St.  Rop'r.  11-269. 
N.  Y.  Ann,  Cas.  2-129. 


Sabd.  2. 

Hun,.  20-531 

St.  Rep'r.  16-733;  18-880. 
807. 

App.    DIv.    48-335;    76-580;    79- 

102;  95-543;  128-919. 
Misc.  41-436;  68-384,  496. 
.     N.    Y.     Supp.     78-596;     90-749 ; 

108-371;  112-830. 
Civ.  Proc.  10-178. 
808. 

Hun,  20-182. 

App.    Div.    48-335;    76-580;    79- 

102;  95-543;  128-919. 
Misc.  41-436;  68-384,  496. 
N.   Y.  Supp.  66-851.  924;  78-590: 

90-749:      108-371;      112-830; 

114-986. 
Abb.   N.  C.  8-436. 
809. 

App.    Div.    48-886;    76-580:   79- 

102;  95-543;  98-149;   124-36; 

128-919 
Misc.  12-68;  28-G03;  33-573;  41- 

436;  68-384,  496. 
N.     Y.     Supp.     78-596;    84-1006; 

90-479;  108-371;  111-5;  112- 

830. 
Abb.  N.  C.  1-350. 
N.  Y.  Ann.  Cas.  6-265. 
810. 

Abb.  N.  C.  8-239. 
811. 

N.   Y.  162-250. 

App.    Div.    28-267;    43-530;    «T- 

880. 
Misc.  17-93;  58-629. 
N.  Y.  Supp.  51-68;  73-293. 
Civ.   Proc.   14-307. 
How.  67-273. 
812. 

N.  Y.  162-246. 

Hun.  69-445. 

App.    Div.    43-530:    61-492;    70« 

428;   95-,568;    117-359. 
Misc.  6-305;   13-'^;  33-331;  SO- 

147:  61-542. 
N.  Y^.  Supp.  60-198;  76-629;  88- 

993;  98-217:  116-860. 
N.  Y.  Super.  59-168. 
N.  Y.  Ann.  Cas.  2-29;  4-66,  n. 
813. 
App.    Div.    76-573;    116-674. 
N.  Y.  Supp.  78-346. 
Dem.  8-56. 
814. 

N.  Y.  100-219. 

App.     Div.     46-134;     118-663; 

120-450. 
Misc.     16-160;     17-359;     19-615; 

45-602;    48-223. 
N.    Y.   Supp.   39-94;  44-422;  60- 

1047;    66-684;    91-83;    108- 

678  ;  104-1082. 
815. 

N.  Y.  Super.  47-38T. 
816.   . 

Abb.  N.  C.  16-419, 
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817, 

N.  Y,  RO-312. 

Hud.    70-4H;    S7-234. 

ApiJ.     Div.    l-iV5S;    II-2e4;    134- 

Misc.      lW-n*K"i;      a<l-5U8;      3S-7H, 

tt6U;    47-712]     l«S-973^    111- 
10:  112-773. 

Abb.   N.  C.  IJ-60. 

N,  Y.  Ann.  Caa,  4-200. 

Ann.   iJlv.   l-r..lSl:  124-r*Mk 
Mlac.    IJ>-r.fi8:  ;i!S-i:i:i;  ttH-351. 
N.   Y.   J^uyp.  113-773. 

N.  Y.   Ann,  Cas.  4-205. 
81». 

Ml8c,   lJ»-n08. 

Al^b.  (N\  S;i  1«-5S.  m 
82fk 

N,   Y.    107-11S:   llT-207- 

Ilun.  B2-aT;  RO-92:  04-425^  TO- 
43:  H.-i-3ni:  Mf>-3S4, 

App,  Vlv.  in-234:  13-ftO;  T9-fllO; 
25-1 J2:  3T-4ri:{;  2n-173:  3«- 
r^G2j  40-500;  41-r>ai;  43-l.'^>0; 
B 1-543;  «1-2nrt:  e©-2Rn:  72- 
5;  T5-444;  7H-27.  D44;  ftl-3fM: 
SS-at7:  tKt-3ni:  1W2-249  ; 
104-!>1 ;  liKS-4r^JJ;  124-8,12 ; 
12S-547. 

Mbf.  ia-52i  24-0:  27-r>43;  3H- 
4S;  a  1-1 79:  43-379:  45-2fi.  4:i, 
340;  4€-!>50:  ESS-55S;  MI-40U, 

N,  Y.  3iii>p,  ;ies-3a7;  4fl-2fin;  4T- 
448;  411U201,  r»12;  5<>-3r.3;  Cll- 
814;  32-189:  ft4-Sfi2;  5W-125, 
Tir*;  5ft-Sl4:  WI-OtM;  70-474; 
74-749;  7«-9fi;  7H-320:  82-n41 ; 
«7-480:  fM|-44.S.  N14,  fifm;  ft2- 
063;     l»a-3{>4:     t>4-277.     307; 

iof*-4rMi,  inns  I  ii2-:i6o. 

civ.  Proc.   14-20^:  15^310. 
N.  Y,  Arm,  Cas.  2-221,  Z^ 
821. 

MIflC.   51-229, 
822. 

N.  Y.  87-272. 

Hun,  28-74:  7a-im, 

App,   niv.  21-417:  42-23:  80-145; 

lJ2-2riO,     2ri2:     1  CHI- 591  :     112- 

ISl";     121-401,    ma;    124-372; 

12H-27.*^, 
Misr,     12-207:     20-R70;     51-229, 

nJ^9  :  ,12-fl47, 
N.   Y,  Siipp.  47-rjG2:  57-471.  GH- 

0631     tMI-fSHi:     87-37:     »4-812{ 

08-lfl  :    mi -05:    1<mi-98,   335; 

1**7-216,  722:  1O«-0in. 
Civ.   Proc.  21-340. 
N.   Y.   Ann.   Tji'^.    1-324. 
Week.  Pig,  5-589:  15-374. 

N.'  Y,  5«-102;  »5-2fV3:  152-S92, 

Hun.   50-391;   T0-.'S7. 

Jf,  Y*  Ann.  Caa.  0-25»,  275, 
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824. 

App.    DIt,    04-182, 

.Mi*i(!,   «2-47[^. 

W*-ck,    lt(g.   10-3G4. 
!?i25. 

App.   Div.  34-1^. 

>linf.    U>-420:    20-093;  55-19, 

N.   Y.   Supp.  46-075. 

K.    Y.    Super.   5a-6fl. 

N.  Y.  Ann.  Cas.  l-4ttl, 

Wet'k,  Dig.  18-563. 
820, 

imrb.   1»-155. 
827. 

N.    Y.   136-5110:   140-2S1;   141-70. 

Uiin,   K8-327. 

App.  inv.  11-W)2;  08-355;  107- 
50O:   112-707. 

Mlar.    12-44:    16-010:   26-02. 

K.  Y.  Supp.  56-442;  T4-88;  1*8- 
777, 

Abb.   N.   C.  2»-277, 

N.    Y,   Ann.   Cas,   2-130. 
828 

n'  Y.  132-54a 

Hun,  2{1-414:  75-^*0. 

Al>lk  N.  r.  :tl-l.:»2. 

How.  07-340. 

N.  Y.  Ann.  Cas.  lO-^JS, 
82».* 

N.  Y,  81-157:  85-033:  86-302; 
88-447:  1*6-549;  01-r>57'.  (K5- 
310,  517;  »8-2f»i:  160-547:  162- 
IH;  104-rj4)0:  105-332:  110-12* 
r.13,  502.  071:  111-239;  llJi- 
62,  152,  238,  243.  301,  575:  114- 
23V^;  116-12:  117-9t»  500.  r*OC; 
118-40;  1 26-530 ;  121 -5T5 ; 
121-487,  5a-^  051  r  125-T56; 
126-2fl3,  552;  132-549;  146- 
2S1:  111-76,  225,  389;  142-140; 
14.3-100;  lKI-13;  14f>-83;  l-irs- 
124.  294,  34,1:  101-84;  ief>-430; 
170-412.  tiM:  ITJ-.m  HW^:  17rp- 
375:  iwi-iifi,  201;  l«5-:{75 ; 
187-401  ;   188-421, 

Hnn.  14-531:  l?5-79:  IT-l.^vO:  lO- 
35:  22-414:  24-32,  327;  2«-3Ri»: 
28-423.  435:  2O-40H,  OTW:  30- 
555;  a  1-40,  417;  34-04;  a7-.'5:m: 
40-223:  41-437:  42-150;  44-142, 
340.  500.  597;  46-2S9:  51-224; 
53-591;  54-160:  50-301;  58- 
251:  66-237;  61-250,  312;  02- 
207:  63-185,  477:  64-573.  ."93: 
05-222:  00*4 W;  TO- 34;  74-270: 
T7-10fil:  78-40.  413:  TO- 120; 
82-17.  203.  345,  4a3;  H4--J02; 
«K-,55,  480:  8W-J12,  211.  4H5:  »6- 
7.  72.  12S.  131,  093;  Ol-lOS;  f>2- 
274,  384.  450. 

App,  iJiv.  4-132:  5-170.  45R,  503; 
6-44,5,  r^i\:  8-612:  1.1-403;  14- 
201;  15-215:  16-547.  f^4S:  17- 
20ft,  272;  l«-49t:  10-354,  4.' 3: 
2I-2.T2.  a^iT*;  22-022:  23-152; 
24-447;  28-243,  g7S;  2»-il>  220; 
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30-132;  81-352,  626;  o«-om, 
634;  85-85,  188;  86-546;  87- 
590;  38-142,  432;  41-356:  42- 
119;  46-176,  309;  46-515;  47- 
145;  48-367;  50-129;  51-72;  58- 
12,  113;  54-617;  55-320,  407, 
541;  56-96,  566;  67-54;  58- 
684;  50-156,  288.  522;  61-163, 
205;  68-151;  60-502;  67-425. 
563:  68-293;  68-286.  881,  459; 
71-503;  72-224,  278:  74-444; 
75-339;  76-447,  597;  77-622: 
79-312:  82-612:  85-6,  368,  481. 
587;  86-385;  87-18:  90-20:  91- 
236;  94-10;  95-303;  97^-430: 
98-371,  418.  471,  486,  492:  99- 
83,  371;  100-.3.  368;  101-552; 
102-502:  104-183,  334;  105- 
316;  108-136:  110-915 :  Jll- 
77.  502,  916;  112-379,  470,  475, 
780,  781-  114-412,  768;  115- 
754;  116-185;  117-185.  408: 
120-186;  121-333:  124-88"; 
125-310,  354:  126-56,  508. 
609,  945;  127-605,  612;  129- 
818 

Misc.  6-88;  7-673;  8-82;  9-673; 
10-185;  11-450;  12-250:  18- 
487,  597;  15-290;  19-385:  22- 
749;  27-186;  28-263;  29-72;  31- 
657;  83-327:  34-446.  697;  85- 
380,  681;  88-56;  89-739;  40- 
153.  2.'>9;  42-50,  448,  .507;  45- 
149;  47-87,  573;  48-344,  640; 
49-37;  50-217,  289;  54-176; 
6O-505. 

N.  Y.  Supp.  18-480:  28-222,  296; 
20-169,  526;  31-11.  190,  252. 
311;  32-538,  671;  33-138,  477; 
34-45,  628,  667,  830.  870;  35- 
495,  645:  36-284.  052,  967,  983; 
44-205,  988;  45-563.  1096;  47- 
523,  666,  922;  48-871,  895,  908; 
49-174,  803;  61-234,  380,  478: 
52-362,  401,  750,  1081;  54-4SS. 
781;  55-796;  56-.551,  561;  57- 
653;  58-933;  60-87,  563;  61- 
744;  62-48.  109.  120;  63-274, 
387;  64-501;  66-95,  928,  968; 
67-430,  481,  1029:  69-9,  125, 
?55i  '^^7:  70-420,  ,546;  T1-.335. 
1026,  1062;  72-42;  78-259,  779; 
74-5,  7.5.5,  981,  1069;  75-890;  76- 
56,  121,  961:  77-483;  78-130, 
320,  .527;  79-111,  250,  688;  80- 
962;  81-1019;  82-926;  83-172, 
218,  704.  1091:  85-402.  S.'W.  686; 
86-407:  87-432,  631;  88-a«<0: 
89-965:  90-208.  526,  769.  873. 
883:  91-207,  378.  750:  92-,399. 
569  ;  9.3-.'5,'>4.  950  ;  95-969  ;  96- 
40.  209,  038:  97-570:  98-321 
625.  658,  775:  99-1036:  lOO- 
279,  444.  1080;  102-.r,71,  754: 
104-824,  1084;  105-931,  1060; 
1O7-900;  10f>-44.3,  444:  llO- 
706,  951;  112-20;  113-928: 
114-667;   115-1035. 

4090 


St.    Rep'r.    11-.357;    12-841;  14- 

206,  398;  36-138,  407.  461;  78- 

127. 
Civ.    Proc.   14-216;   21-1. 
Abb.  N.  C.  29-36:  31-15& 
N.  Y.  Ann.  Cas.  1-153,  228;  8-.331; 

9-123. 
ConnolT.   1-204;  2-27. 
Dem.  6-35.  92. 
N.  Y.  Super.  54-280. 
830. 

N.  Y.  91-293:  172-146;  177-351: 

178-131;  187-193. 
Hun.  25-273;  47-ia 
App.   DIv.  8-157;  30-283:  «3-a8; 

66-179;   74-441;  78-76;  K8-438. 

95-391 ;      105-4  24 ;       126-566, 

574. 
N.  Y.  Supp.  71-863;  T3-2T9;  77- 

575;   79-507;  88-597;  94-574; 

110-951. 
831 

N.*  Y.  110-386;  12-485;  133-185; 

141-457;  143-235. 
Hnn,  41-424;  66-220;  68-518:  78- 

263. 
App.    Dir.   14-81:  62-65;  62-521; 

66-249; 


86-162 ;        87-157 
119-853:    128-804. 

Misc.  28-385;  29-672;  3«Mt92. 

N.  Y.  Supp.  18-485;  67-43:  71- 
134;  79-357.  367:  88-528;  84- 
37;  104-8.39:  113-163. 

av.  Proc.   15.354;  18-267.  282. 
832. 

N.  Y.  86-353:  91-241;  92-554; 
121-266;  15<K-ie2. 

Hun,  28-150:  92-960. 

App.  Dlv.  14-192;  26-517;  84- 
i>47;  126-103. 

Misc.  6-580;  14-33;  60-271. 

N.  Y.  Supp.  86-237;  47-100;  64- 
538, 

N.  Y.  Super.  56-433. 
833. 

Hun,  87-16. 

App.  Dlv.  11-430-  80-20. 

N.  Y.  Ann.  Cas.  2-79. 

Wend.  18-311. 
834. 

N.  Y.  78-220:  80-282;  81-151: 
90-56;  92-274;  89-56;  101-1236: 
103-573;  104-352;  106-298; 
111-220.  239;  112-493;  "»- 
77;  126-450;  129-6.'>4;  138- 
463;  136-423;  137^570:  148-S.S. 
90:  154-3.55:  156-219:  165-13. 
159;  166-262;  171-106,  201: 
178-66 ;  184-57  ;  U85-128 ; 
188-349;  192-238;  198-1: 
194-45a 

Hun.  19-55:  24-43:  82-306:  4*^ 
438;  43-421;  45-307.  438;  46- 
458.  488:  66-575:  67-76:  •»" 
238:  78-107.  227:  79-W6;  W- 
378;  86-€78:  87-16;  91«aOO, 
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App.  Div.  8-75;  11-420;  29-483, 
497;  82-634;  86-356;  42-364; 
48-428;  65-449,  453;  415-54;  OS- 
205.  894:  70-12.  278;  71-28:  78- 
659;  77-219:  8U-600:  82-360; 
87-506;  811-500;  U4-325;  9«- 
29:  9»-9.  74;  100-376 ;  106- 
268,  817,  360;  110-429;  111- 
514,  520;  118-735;  116-363; 
117-551;  110-140;  120-231, 
773;  124-769;  126-273;  130^- 
14. 

Misc.  26-56:  80-484,  705;  81-138; 
88-554;  38-97;  48-100;  64- 
176. 

N.  Y.  Snpp.  28-1075;  29-364;  31- 
007;  38-873;  36-256;  54-1023; 
55-242;  59-160;  60-125;  61- 
917;  68-815,  923;  64-562;  66- 
871;  67-817;  72-524;  74-126, 
902.  1065;  77-111,  179;  79-13; 
80-751;  81-813;  84-888;  87- 
981 ;  88-1,  924  ;  9O-1007  ;  97- 
612,  707;  99-312;  104-225, 
435,  931. 

St.  Rep'r.  11-268;  12-446;  15- 
452. 

CIr.  Proc.  19-188;  21-864. 

Abb.  N.   C.  20-162. 

N.  Y.  Ann.  Cas.  2-77,  298;  6-244; 
6-22;  7-845,  858;  8-414. 

Connoly,  2-221. 
685. 

N.  Y.  103-573;  111-220,  239; 
128-420;  145-1;  168-213;  170- 
83;  179-281;  194-269. 

Hud.  16-628;  21-344;  37-242;  38- 
270;  40-336,  438;  41-203;  42- 
516;  58-251;  60-28,  301 ;  61- 
104;  72-497;  82-384;  87-16. 

App.  DIv.  8-146;  11-430;  13- 
569;  17-245;  21-555;  34-897; 
42-232;  58-184,  329;  60-118; 
61-163;  70-523;  94-161;  96- 
145;  98-419;  120-734;  126- 
203,   550. 

Misc.  5-465;  30-621;  83-143;  85- 
508;  40-529;   48-486;   61-547. 

N.  Y.  Snpp.  18-515:  51-49;  54- 
225;  61-64;  62-772;  67-928;  68- 
363.  041;  69-941;  70-420;  71- 
1062:  75-373;  82-842;  89- 
482;  96-1113;  110-650,  712; 
115-969. 

Clr.  Proc.  15-204;  19-101;  21- 
277,  324, 

N.  Y.  Ann.  Cas.  2-79;  6-22;  10- 
447. 

Week.  Dig.  16-198. 
836. 

N.  Y.  99-56;  103-.573;  104-352; 
111-220;  151-196;  165-13; 
166-262  ;  1 78-72  ;  184-58  ; 
188-349;  198-1. 
Hqq.  72-407;  78-225;  88-849:  85- 
579;  87-16. 


App.  Dlv.  11-430;  20-488.  406; 
;»-634;  85-356;  42-865:  55- 
451;  69-863;  70-<12;  71-28;  80- 
600.  614;  .82-360;  89-509;  lOO- 
367,  105-268,  317;  111-514, 
520;  116-364;  120-232;  124- 
768,   774;   126-550. 

Misc.  30-705;  31-189;  55-66; 
58-72;  61-548. 

N.  Y.  Supp.  33-198;  51-985;  54- 
1023;  59-160;  61-017;  63-915; 
64-562;  66-871:  68-363;  69- 
551:  74-1055:  7IM?23:  80-7iTl: 
81-813;  85-847;  97-707;  lOl- 
845;   110-712. 

Civ.  Proc.  21-324.  364. 

N.  Y.  Ann,  Cas.  2-77.  294;  5-244, 
n.;  6-22;  7-343,  350,  361;  8-415. 
837 

N.*  Y.  103-242: 143-219;  188-52. 

Hun,  83-32;  87-622. 

App.  Div.  116-576. 

Misc.    8-170;   32-328;    49-55. 

N.  Y.   Supp.  66-542;  101-846. 

Dem.  8-388. 
838 

N."  Y.  150-266. 

Hun,  79-539. 

N.  Y.  Supp.  20-038;  66-296;  98- 
686;  114-832. 
839. 

Barb.  41-444. 
840« 

Hun,  69-540;  81-802. 

App.  Div.  20-186;  85-221;  66- 
387;  58-355,  862;  61-189;  69- 
340;  .98-281;  100-478;  118- 
226;   127-436. 

Misc.   6-578;   24-593;  48-424. 

N.  Y.  Supp.  80-785:  64-743;  67- 
792;  70-361;  74-820;  111-729, 
979. 

Abb.  N.  C.  29-149,  n. 
841. 

N.  Y.  124-500;  178-82L 

Hun.  68-407;  65-176. 

App.   DIv.   12-109;  29-235. 

Misc.  20-250:  85-733. 

St.  Rep'r.  17-11;  36-46a 

Dem.  6-60. 

N.  Y.  Ann.  Cas.  9-396. 
842. 

N.  Y.  14-456;  173-328. 

Misc.  10-335:  22-297. 

N.  Y.  Siipp.  50-32. 

Paige.  8-428. 

Wend.   7-516. 

N.  Y.  Ann.  Cas.  1-79. 
843. 

N.   Y.   106-309;   129-860;  140-6. 
Hun,  88-388. 

Misc.  47-528. 
844 

Him,  34-102:  90-88. 

App.    Div.   61-50;    42-454;    115- 
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30-132;  81-352,  626;  32-623. 
634;  36-85,  189;  36-546;  87- 
590;  38-142,  432;  41-356:  42- 
119;  46-176,  309:  46-515;  47- 
145;  48-367;  60-129;  61-72;  63- 
12,  113;  64-617;  66-320,  407, 
541;  66-96,  566;  67-54;  68- 
684;  60-156,  288.  522;  61-163, 
205;  68-151:  66-502;  67-425. 
563;  68-293;  60-286.  381.  459: 
71-503:  72-224.  278;  74-444; 
75-339;  76-447.  597;  77-622: 
70-312:  82-612;  86-6.  868.  481. 
587;  86-385;  87-18;  00-20:  Ol- 
236;  04-10;  05-303;  07-430: 
08-371.  418,  471,  486,  492:  OO- 
83,  371;  100-3,  368:  101-552; 
102-592;  104-183,  334;  105- 
316;  108-136:  110-015:  111- 
77,  502,  916;  112-379,  470,  475, 
780,  781:  114-412.  768;  115- 
754;  llfU186;  117-1^5,  498; 
120-186;  121-333:  124-8Hr: 
125-310,  354;  126-56,  568, 
609,  945;  127-605,  612;  120- 
818 

Misc. '6-88;  7-073;  8-82;  0-673; 
10-185;  11-450;  12-250;  13- 
487,  597:  15-290;  10-385;  22- 
749;  27-186;  28-263;  20-72;  31- 
657;  33-327;  34-446,  597;  35- 
380.  681;  38-56;  30-739;  40- 
153,  250;  42-50,  448.  597;  45-- 
149;  47-87,  573;  48-344,  640; 
40-37:  50-217,  289;  64-176; 
60-505. 

N.  Y.  Supp.  18-480:  28-222,  296; 
20-169.  520;  81-11.  190.  252. 
811;  32-.')38,  671;  33-138.  477; 
34-45,  628.  667.  830.  870;  36- 
495.  645;  36-284.  952,  967,  983; 
44-205.  988;  45-1563,  1096;  47- 
523,  606,  922;  48-871,  805,  908; 
40-174,  803;  51-234.  380.  478: 
62-362,  4fil,  750,  1081;  54-488, 
781;  56-796;  56-551,  561;  57- 
653;  68-933;  60-87.  563;  61- 
744;  62-48.  100.  120:  63-274. 
387;  64-501;  66-95,  928,  968; 
67-430.  481.  1029;  60-9,  125, 
255.  407:  70-420,  546;  Tl-335. 
1026,  1062;  72-42;  73-269,  779; 
74-5,  755,  981,  1069;  75-890;  76- 
56,  121,  961;  77-4*3;  78-130, 
820,  527;  70-111,  250,  688:  80- 
962:  81-1019:  82-926:  83-172. 
218.  704,  1091:  86-402.  5.TS.  fiS6; 
86-497;  87-432,  631;  88-680; 
80-965:  OO-20S.  526,  769.  873. 
88:i;  01-207.  378.  750;  02-.399. 
569  :  08-554,  950  ;  05-969  ;  06- 
40,  209,  038;  O7-570:  08-321, 
625,  658,  775;  00-1036;  lOO- 
279.  444.  KWO;  102-571,  754: 
104-824.  1084;  105-931,  1060; 
107-900;  14W-44.3,  444:  llO- 
706.  951;  112-20;  113-928; 
13L4-067;    116-1035. 

%99Q 


St.    Rep'r.    11-1357;    12-841;    14- 

206,  898;  36-138.  407.  461;  72- 

127. 
Civ.    Proc.   14-216;   21-1. 
Abb.  N.   C.  20-36;  81-158. 
N.  Y.  Ann.  Cas.  1-153.  228;  9-331; 

0-123. 
ConnolT,   1-204;  2-27. 
Dem.  6-35,  92. 
N.  Y.  Super.  64-280. 
830. 

N.  Y.  01-293:  172-146;  177-357; 

178-131;  187-193. 
Hun.  25-273;  47-18. 
App.   Dlv.  3-157;  30-283;  6S-38; 

66-179;  74-441;  78-76;  88-436; 

05-391;      105-424;       126-568, 

574. 
N.  Y.  Supp.  71-863;  T3-279;  7T- 

575;    70-507;   88-597;  94-574; 

110-951. 
831 

N.'  Y.  110-386;  12-485;  132-185: 

141-457;  143-235. 
Hun,  41-424;  66-220;  68-518;  73- 

263. 
ApD.   Dlv.  14-81;  62-65;  62-521; 

66-249  ;        8<J-162  ;        87-157  : 

110-853:    128-804. 
Misc.  28-895;  29-672;  30-892. 
N.   Y.   Supp.   18-485;  67-43:   71- 

134;   70-357,   367:   83-528;   84-. 

37;  104-839;  113-163. 
Civ.   Proc.   16-354;  19-267.  282. 
832. 

N.    Y.    86-353:    91-241;    92-554; 

121-266;  166-162. 
Hun,  28-150;  92-360. 
App.    Dlv.    14-192;   20-517;   34- 

047:  126-103. 
Misc.  6-580;  14-33;  60-271. 
N.  Y.  Supp.  36-237;  47-100;  54- 

538. 
N.  Y.  Super.  68-433. 
833. 

Hun.  87-16. 

App.  Dlv.  11-430;  80-20. 
N.  Y.  Ann.  Cas.  2-79. 
Wend.  13-311. 
834. 

N.    Y.    78-220:    80-282;    81-151 

00-56;  02-274;  00-56;  101-126; 

103-573;       104-352;       106-298 

111-220,    239;    112-493;    118- 

77:     126-450;     120-654;     133- 

453;  136-423;  137-570:  148-88. 

90;   154-355:    166-219:    166-13, 

159;    166-262;    171-106,    201 

178-06 ;       184-57 ;      186-128 

188-349;       102-238;        193-1 

104-458. 
Hun,   10-55:  24-43;  82-306;  40- 

438;   43-421;   46-307,   439;   46- 

458,    488:    66-575;    S7-76;    60- 

238;    78-107.   227;  .79-346:   83- 

370;  86-579;  87-16;  01-5W. 
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App.  DlT.  8-75;  11-420;  29-483,. 

497;    82-684;    86-356;    42-364; 

48-428;  65-449,  453;  415-54;  6K. 

205.  894:  70-12.  278;  71-28;  78- 

559;    77-210;    80-609:    82-360; 

87-506;    80-509;    04-325;    OU- 

29:  00-9,  74;  100-376 ;  106- 

268,   317,    360;    110-429;    111- 

514,   520;    118-735;    116-363; 

117-551;     11O-140;     120-231, 

773;    124-709;   120-273;    130^- 

14. 
Misc.  26-56:  80-484,  705;  31-138; 

38-554;    88-97;    48-100;    64- 

176. 
N.  Y.  Supp.  28-1075;  20-304;  81- 

907;    88-873;    86-256;    64-1023; 

66-242;    60-160;    60-125;    61- 

917;    68-015,   923;   64-562;   66- 

871;    67-817;     72-524;    74-126. 

902.    1065;   77-111,   179;   70-13; 

80-751;    81-813;    84-888;    87- 

981 ;  88-1,  924  ;  00-1007  ;  07- 

612.     707;     00-312;     104-225, 

435,  931. 
St.    Kep'r.    11-263;    12-446;    16- 

452. 
CIr.  Proc.  10-188;  21-864. 
Abb.  N.   C.  20-162. 
N.  Y.  Ann.  Cas.  2-77.  293;  6-244; 

6-22;  7-345,  858;  8-414. 
Connoly,  2-221. 
836. 

N.     Y.     108-573;     111-220,     239; 

128-420;  146-1;  168-213;  170- 

83;  170-281;  104-269. 
Hun,  10-628;  21-344;  37-242;  38- 

270;    40-336,    438;   41-203;   42- 

516;    68-251;    60-28,    305;    61- 

104;  72-497;  82-384;  87-16. 
App.     DIr.    8-146;    11-430;    18- 

569;    17-245;    21-555;    34-397; 

42-232;    68-184,    329;    60-118; 

61-163;    70-523;    04-161;    06- 

145;    08-419;    120-734;    126- 

203,   550. 
Misc.  6-465;  30-621;  33-143;  86- 

508;   40-529;   48-486;   61-547. 

N.   Y.   Rnpp.   18-515;  61-49;  64- 

225;  61-64;  62-772;  67-928;  68- 

363.    641:    60-941;    70-420;    71- 

1062;    76-373;    82-842;    80- 

482;    0<l-1113:    110-650.    712; 

115-960. 
Civ.    Proc.    16-204;    10-191;   21- 

277,  324. 
N.  Y.  Ann.  Cas.  2-79;  6-22;  10- 

447. 
Week.  Dig.  16-198. 
836. 
N.    Y.   00-56;   103-.573;    104-352; 

111-220;       151-196;       165-13; 

166-262:      178-72;      184-58; 

188-349;  103-1. 
Hon,  72-497;  78-225;  88-349;  85- 

579;  87-16, 

1081 


App.    Div.    11-430;  20-486.   496; 

82-634;    86-356;    42-065:    66- 

451;  60-363;  70-^;  71-28;  80- 

609.  614;  82-360;  80-509;  lOO- 

367,    105-268,    817;    111-514, 

520;    116-364;    120-232;    124- 

768,  774;   126-550. 
Misc.     30-705;     31-189;     66-66; 

58-72;  61-548. 
N.  Y.  Supp.  33-198;  51-935;  B4- 

1023;  60-160;  61-917;  63-915; 

64-562;    66-8T1:    68-363:     60- 

651:   74-1055;    7Bg:ffi25:  80-751; 

81-813;    86-847;    07-707;    lOl- 

845;   110-712. 
Civ.  Proc.  21-324,  864. 
N.  Y.  Ann,  Cas.  2-77,  294;  5-244, 

n.;  6-22;  7-343.  350,  361;  8-415. 
837. 

N,  Y.  103-242:143-219;  188-52. 
Hun.   88-32;  87-622. 
Anp.  Dlv.  116-576. 
mTsc.    8-170.;    32-328;    40-55. 
N.  Y.   Supp.  66-542;   101-846. 
Dem.  8-388. 
888. 

N.'  Y.   160-266. 

Hun,  70-539. 

N.  Y.  Supp.  20-038;  66-296;  08- 

686;   114-832. 
830. 

Barb.  41-444. 
840. 
H*an,  60-549;  81-302. 
App.    Div.    20-186;    86-221;    6<K- 

387;   58-355,    362;   01-189;   60- 

340;    .08-281;     100-478;     118- 

226;   127-436. 
Misc.   6-578;   24-593;   48-424. 
N.  Y.  Supp.  80-785;  54-743;  67- 

792;  70-361;  74-820;  111-749, 

979. 
Abb.   N.  C.  20-149,  n. 
841. 

N.  Y.  124-BpO;  178-821. 
Hun,  58-407:  65-176. 
App.  Div.  12-109;  20-235. 
Misc.  20-250;  35-733. 
St.  Rep'r.  17-11;  36-468. 
Dem.  6-60. 

N.  Y.  Ann.  Cas.  9-396. 
842. 

N.  Y.  14-456;  178-323. 
Misc.   10-335:  22-297. 
N.  Y.  Supp.  50-32. 
Paige,  8.^8. 
Wend.   7-516. 
N.  Y.  Ann.  Cas.  1-79. 
843. 

N.   Y.    105-309;   120-860;  140-6. 
Hun,  83-388. 
Misc.  47-523. 
844. 

Hnn,  34-192:  00-88. 

App.    Div.    61-50:    42-454;    115- 
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Misc.  2SO-375;  36-857;  54-86; 
60-144. 

N.  Y.  Supp.  85-630;  52-857;  60- 
485;  74-922;  100-703;  104- 
491;   112-1009. 

Civ,  Proc  6-117. 

N.  Y.  Super.  60-202;  52-7. 

Dem.  8-11. 

N.  Y.  Ann.  Cas.  5-372,  377. 
845. 

N.  Y.  8-84. 

Misc.  47-523. 
846. 

N.  Y.  8-67. 
847. 

City  H.  Rec.  8-11. 
850. 

N.  Y.   Supp.  »8-600. 

Wend.  21-608. 

Daly,  5-508. 
862. 

N.  Y.  186-60. 

Hun.  02-477. 

App.   Div.  27-269. 

How.  48-349. 

Dem.  8-75. 
858. 

N.  Y.  185-60. 

Hun,  28-371. 

App.  Div.  6-146. 
854 

N.*  Y.  185-60. 

Hun.  87-245.  _ 

App.  Div.  6-146;  16-192;  22- 
142;  27-269;  80-612;  40-139; 
115-309. 

Misc.   62-339. 

N.  Y.  Supp.  48-GO;  100-905: 
114-769. 

Civ.  Proc.  8-387. 

N.  Y.  Ann.  Cas.  5-275. 
856. 

N.  Y.  155-337. 

App.  Div.  6-146;  16-192,  103;  22- 
143;  30-612;  41-494. 

N.  Y.  Supp.  44-713. 

N.  Y.  Ann.  Cas.  4-308;  5-275. 
856. 

Hun,  64-450. 

App.  Div.  6-146;  16-192;  22-141; 
41-494;  95-419:  105-103,  109. 

Misc.   30-459;  40-65. 

N.  Y.   Supp.  44-713;  48-60;  68- 
708;  03-711. 
857. 

App.   Div.   05-419. 

St.   Rep'r.  6-753;  27-352. 

Civ.   Proc.  6-250. 
858. 

App.   Div.   06-419. 
869. 

N.   Y.   166-,338. 

App.  Div.  16-193;  30-612. 

N.  Y.  Ann.  Cas.  6-275. 
860. 

Hun,  61-369. 

App.  Div.   120-404. 

Misc.  10-291. 


N.  Y.   Supp.   106-325. 
Civ.  Proc.  21-294. 
N.  Y.  Ann.  Cas.  7-836. 
861 

Hun,  61-369. 


App.  Div.  8-465. 
Cfv.  Proc. 


21-294. 
866. 

N.'  Y.  Ann.  Cas.  7-886,  n. 
806. 

N.    Y.    178-274. 

N.   Y.    Supp.  08-600. 
867. 

Hun,  24-145. 

App.   Div.  40-139. 

Week.  Dig.  11-308. 
868. 

App.  Div.  18-589. 

Civ.  Proc.  6-360,  862. 


Civ.  Proc.  6-290,  360. 
870. 

N.    Y.    78-220,    434.    599;    93-82; 

100-81;       101-176;       106-272; 

144-354. 
Hun,   32-12;   88-12,   42;  37-232; 

«!i-310;  00-64. 
App.   Div.  6-460;  16-77;  22-287; 

26-178.  349:  42-67:  56-252;  67- 

445;   73-520;   74-347;  76-580; 

87-249;  80-21 ;  03-425;  06-418, 

425,    544;    08-149;    101-465; 

loi5-105,     116;     111-527.     530; 

112-657:     11.3-201,    204;     115- 

538;  116-854;  118-163:  11»- 

764.    881;    120-814;    123-828: 

1*4-913;     125-652;     120-316. 

460. 
Misc.  12-67:  15-75;  26-354;  26- 

547;    30-.'i6;    31-544;    35-340; 

42-54;    46-417;    46-195;    63- 

533;  66-66;  68-353. 
N.  Y.  Supp,  40-597;  58-908;  61- 

1100;  64-99,  793;  84-280,1066 

88-661.  838 ;  00-749 ;  93-895 

04-27;     99-88,     912;     101-411 

102-324;    103-13,    795;    104- 

523;  106-664:  106-940;  108- 

602;    110-68,    1104;    113-738; 

114-211. 
Civ.    Proc.    14-79;    15-198,    398; 

10-299:  21-396, 
N.  Y.  Ann.  Cas.  1-161,  171.  187; 

2-56;  4-306;  5-825;  6-lOT,  818; 

7-157. 
Dem.  6-269. 
871. 
Hun,  90-64. 
App.    Div.    16-77;    18-586;    62- 

157;    66-459;    74-347;    O.S-425; 

05-425,   544;    08-149;   106-428; 

1 1 3-201 ;     1 10-881 ;     1 2-4-062 ; 

126-376,    652;    126-569;    120- 

316. 
Mlf^c.  25-354;  30-36:  35-340;  46- 
563:   42-.'>4;  46-56,  272;  46* 

195;  58-353, 
*08« 
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N.  Y.  Supp.  46-317;  49-133;  58- 

907;    60-702;    70-875;    72-976; 

96-749,    824;    92-163;    98-542; 

99-98;  101-411;  109-334,  910; 

110-68. 
Civ.  Proc.  15-393. 
Abb.  N.  C.  18-241. 
N.  Y.  Add.  Cas.  5-325;  6-107,  812; 

7-157. 
Subd.  6. 

N.  Y.  Supp.  1O4-1027. 
872. 

N.'  Y.    77-278;    86-519;    109-82; 

118-90;   144-354. 
Hun,  26-172,  544;  29-451;  80-61; 

87-287,    531;    48-320;    53-348; 

59-554;     62-157,     315;    65-459; 

67-445:     73-559;     75-291;    87- 

800;  88-310;  90-64. 
App.    DiT.    22-287;    81-282;    33- 

169;     42-67;     52-628;     62-157; 

70-50;  73-77:  74-347.  404;  84- 

195;   67-249,    425;   93-425;   95- 

425,    544;    98-149;    101-466 ; 

108-384;     105-105,     116.     428; 

111-315,     527,     529;     112-057; 

115-538  ;    116-854  ;    118-103 ; 

119-514,    764,    881;    122-796; 

124-36,    326,     628,     652,     663; 

125-376.    652:    129-316,    460. 
Misc.  19-446;  12-67;  15-76;  17- 

559;    18-.J62:    20-280;    21-112; 

25-354;    30-36:    31-546;    32-8; 

84-109;    35-340,     8r>0;    36-643; 

39-244;  40-563:  41-436;  42-54; 

45-56,    272  ;    46-104  ;    52-296  ; 

53-111,    534;    56-66,   436;   58- 

353. 
N.  Y.  Supp.  18-575:  36-1113:  56- 

235;    68-909;   61-1100;    64-793; 

65-236;    69-547;     72-976:     74- 

461;   T7-475,    614;    78-^)06 ;    84- 

82.    280.    1065:    85-574:    88-661; 

90-749,    824;     92-149,     1099; 

95-343;    97-1078:    99-98,    677, 

912  ;  101-411 ;  102-324  ;  104- 

198,    244,    523,    706;    1O6-.308, 

040;  107-107.  846,  893;  108- 

66.    953;    109-113,    446,    910; 

110-68;      112-785;      113-738; 

114-211. 
St.  Rep'r.  6-425:  12-130:  16-540: 

28-15:  36-39.   918:  38-366:  39- 

18,  449;  41-473;  43-418;  49-78, 

626. 
Civ.  Proc.  14-87. 
Abb.   N.    C.  22-116:  31-197. 
N.   Y.   Super.   67-526;  59-226. 
How.  N.  S.  3-261. 
Deni.  2-302. 
N.    Y.    Ann.    Cas.    4-167;   5-826; 

6-107,  812;  9-442. 
Svbd.  1. 

Hun.  30-77:  74-629. 

App.  Dlv.  95-421 ;  105-118. 

M!s< ^    — 


[!sc.  29-601,  603. 
N.  y.  Snpp.  61-508. 
How.  66-270. 


^"fc 


Snbd.  2. 

N.   Y.  106-276. 

Hun.    15-20;  20-244;   51-876. 

App.  Div.  69-580  ;   105-118  ;  121- 

879. 
Misc.  29-663. 
St.  Rep'r.  34-646. 
Civ.  Proc.  18-253. 
How.  N.  S.  1-488. 
Snbd.  3. 

Misc.  29-668. 
Siibd.4. 

N.    Y.    106-275;  144-361. 

Hun,  15-435;   16-56;  20-49,  244; 

23-177;    24-167:    29-442;    31- 

435;  37-234:   53-505;  62-242. 
).     Dlv.    15-398;    16-79.    818; 

*8-586 :      25-349  :      105-118 ; 

109-351  ;    111-528;    116-854; 

119-358;    120-146;    121-638; 

123-815;     124-37,     629,     657; 

125-376:    129-366. 
Misc.    20-421;    29-600,    663;    89- 

247 ;  54-278. 
N.   Y.   Supp.   3-682;  44-625;  46- 

1031;   46-319;   49-698;   57-474; 

61-503 :      105-973 :      108-321, 

371;   113-789;   115-864. 
St  Rt'p'r.  8-711;  28-214;  46-825; 

48-402:  52-494. 
Civ.  Proc.  6-100;  12-9. 
Abb.   N.   C.  30-85. 
Dftly,  12-339. 
Snbd.  5. 
N.  y.  93-82;  144-854. 
Hun,   32-13. 
App.     Dlv.     105-118;     121-640; 

124-662;    128-427. 
Misc.  26-547;  29-663;  80-36;  42- 

66. 
N.   Y.   Supp.   3-681;  33-723;  67- 

474;  61-181,  647;  70-876. 
St.    Rep'r.    21-672;    37-753;    67- 

548 
Civ.    Proc.    4-329;    10-179;    17- 

206;  29-201. 
Abb.  N.  C.  18-448. 
Dem.  5-257;  6-269. 
N.  Y.   Ann.  Cas.  1-162. 
Subd.  6. 

App.   Div.  44-120;  95-419;  106- 

Mlsc.  *6«-400. 
Civ.  Proi-.  17-206. 
N.  Y.  Ann.  Cas.  7-150. 
Subd.  7. 
Hun.     26-433;     81-436;    41-6M; 

50-1.^3. 
App.   Dlv.   1-629:   6-373:   18-589; 

19-317:    25-349:    .33-243:    59- 

!>80:    76-581:    85-570;    87-1  .■>9: 

95-543:    98-149,    170;    105-118; 

11.3-201;       114-100;       124-:{6, 

662. 
Misc.  12-68;  27-92. 
N.  Y.  Supp.  33-179:  46-319:  49- 

.fSOS;  58-187;  69-635;  89-4;  91- 

66. 


1008 


NOTBS. 


St.  Rep'r.  28-16. 

Civ.  Proc.  9-3H:  16-70;  18-316. 

Abb.  N.  C.  20-382;  21-292. 

N.  Y.  Super.  5»-267. 
8T3* 

N.   Y.   100-81;   142-298:   169-50. 

Hun,  50-134;  66-616;  87-590;  8»- 
310;  90-64,  346. 

App.  DIv.  10-77.  79;  81-416;  88- 
2;  41-475;  48-612;  66-248;  62- 
315;  06-203;  73-77;  70-352;  87- 
159;  96-425,  544;  98-15,  140; 
101-467;  1O5-105,  116,  238; 
109-357:  111-527;  112-92, 
657;  114-109,  828;  115-140, 
538;  110-855;  119-764,  881; 
121-155,  639,  761;  123-493, 
653;  126-741;  129-316,  460, 
656. 

Misc.  7-402;  10-475;  12-67;  13- 
632;  17-559;  20-16,  279;  23- 
241;  30-36;  82-8;  84-111;  36- 
340;  40-563;  41-436;  42-54; 
45-56,  272;  40-195;  47-355; 
63-533;  64-116;  66-33:  60- 
66;  68-353. 

N.  Y.  Supp.  34-919;  44-602;  48- 
173;  61-304;  58-907;  00-702; 
61-1100;  71-809;  72-976;  78- 
410;  90-749,  824;  92-149; 
93-833,  1111;  95-898;  90- 
561;  97-737,  1078;  98-186,  542, 
GOO;  100-251,  703;  102-324; 
103-795;  104-523 ;  105-641, 
846;  100-535,  940;  108-415; 
110-96;    113-738;    114-211. 

Civ.  Proc.  14-79:  16-198.  393. - 

Abb.   N.  C.  31-361. 

N.  Y.   Super.  69-139. 

N.  Y.  Ann.  Cas.  1-167,  171:4-24, 
167.  806;  6-107.  312;  9-443. 
874. 

App.'  Div.  41-476;  87-249;  96- 
425  ;   119-881 ;   121-758. 

MIbc.  23-241;  30-36;  40-563:  46- 
56    272 

N.  Y.  Supp.  61-804;  58-907,  984; 
60-702;  72-976;  84-280;  90- 
824;    106-532;    114-910. 

St.  Rep'r.  12-677. 

Abb.  N.  C.  29-426. 

N.  Y.  Ann.  Cas.  6-107,  812. 
876. 

Hun,  21-268;  63-347. 

App.  DIv.  87-249;  96-425;  101« 
467;  127-824. 

Misc.  40-563;  45-56,  272. 

N.  Y.  Supp.  58-907;  60-702;  73- 
976:  84-280;  90-824;  92-149; 
112-122. 

Abb,  N.  C.  a-115. 

N.  Y.  Ann.  Cas.  6-107,  812. 
876. 

N.  Y.  101-176. 

App.  DIv.  41-494;  42-67:  66- 
450;     74-350;     96-419.     425; 

^  121-758,    763. 
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Misc.  40-563;  46-56,  272;  65- 
32. 

N.  Y.  Supp.  68-907:  60-702;  72- 
976;  88-661.  838;  90-824 ; 
104-782;  100-535. 

Abb.  N.  C.  29-426. 

N.    Y.    Ann.    Cas.   6-107,   812:    T- 
157. 
877. 

N.  Y.  Ann.  Cas.  6-107. 
87H 

N*  Y.  Ann.  Cas.  6-107. 
879* 

Hun.  69-553. 

N.  Y.  Ann.  Cas.  6-107. 
880. 

N.  Y.  70-54. 

Hun.  33-1. 

App.   Div.   70-306;  116-575. 

Misc.  27-93. 

N.   Y.   Supp.  61-328. 

N.  Y.  Ann.  Cas.  6-107. 
881 

App.   DIv.   31-417;   114-828. 

N.  Y.   Supp.  68-500;   100-251. 

Abb.  N.  C.  31-369. 

N.  Y.  Ann.  Cas.  6-107. 
8N2. 

N.   Y.  87-272. 

Hun,  22-551. 

App.  DIv.  81-417 ;  96-582 ;  108- 
384:    113-201;    128-428. 

Misc.  42-54. 

N.  Y.  Supp.  63-500;  86-574;  88- 
154;   99-98;    112-785. 

N.  Y.  Ann.  Cas.  6-107. 
883 

N*  Y.  61-564;  68-77. 

App.   DIv.  80-22. 

N.  Y.  Supp.  80-184. 

T.  &  C.  3-269. 

N.  Y.  Ann.  Cas.  6-107. 

884 

Abb.  N.  C.  80-85. 
N.  Y.  Ann.  Cas.  6-107. 
886. 

Hun,  88-327. 

App.     DIv.    2-502;    60-452;    80- 

305;   92-305;    i  1 7-247  ;    120- 

734. 
MLbc.  8-647;  16-620;  46-24;  58- 

353 
N.  Y.'Supp.  64-246:  80-741;  86- 

1109;  &3-241;  102-868 ;  106- 

773:    110-1098. 
St.  Rep'r.  3-194:  6-316;  7-282. 
Abb.  N.  C.  20-172. 
Dem.  2-399. 
Crlm.  Rep.  4-582. 
N.  Y.  Ann.  Cas.  6-107. 
886. 

Hun,  14-1:  31-95. 

App.  Div.  22-287 ;  66-252 ;  119- 

881 
Misc.  11-520:  66-88. 
N.  Y.  Supp.  32-740. 
N.  Y.  Super.  69-228. 
N.  Y.  Ann.  Cas.  6-107. 


NOTfiS, 


N.'  Y.   108-1201 

Hun,  38-376;  ea-380;  64-318;  78- 

App.  Div.  28-59;  31-208;  33-136; 

49>.2^    394;    58-218;    67-546; 

81-07;  87-008;  «7-t>01  ;   llO- 

167;   114-539;   117-817;  118- 

773;  12a-452;  120-901. 
Misc.   20-510  ;   38-241 ;    54-274  * 

55-34. 
N.  Y.  Sapp.  50-896;  52-617;  63- 

359  ;  68-755  ;  74-684  ;  77^151  ; 

»7-91  ;      100-121  ;      1O2-1065 

103-849  ;  106-171,  1009  ;  107-1 

^^N.  Y.'  Ann.  Cas.  10-805. 

N.'  Y.   135-272;   168-125. 
Hun,  38-377:  62-889;  64-318 
App.^  Dlv.    49-248;    67-545;    87- 

008;    110-167;    118-773. 
N.  Y.  Supp.  48-986 ;  74-684  ;  97- 

91  ;   103-635,  849 ;   106-1009. 
St.  Rep'r.  21-872;  32-50;  42-336; 

46-363. 
Civ.  Proc.  16-384;  18-88. 
Snbd.  1. 

Hun.  22-594;  89-e25, 
Snbd.  8. 

Hun.  39-625. 
Sohd.  4. 

Hun.  39-625. 
Snbd.  5. 

N.    Y.  102-599. 

Hun,  29-139. 

App.  Div.  67-546 ;  87-607 ;  118- 

773. 
Misc.  54-274. 
N    Y.  Snpp.  84-568. 
Civ.  Proc.  11-51, 
889. 

N.  Y.   168-125. 
Hun.  14-326. 
App.   Div.  24-16. 
N.  Y.  Supp.  108-849;  106-1000. 
Dem.  2-298. 
890. 

N.   Y.  168-125. 
Hun.  15-385;  19-282. 
N.  Y.  Supp.  106-1009. 
891. 

N.'  Y.  168-125. 
App.  Dlv.  122-57,  451. 
N.  Y.   Supp.  29-1106;   166-1009. 
Civ.  Proc.  23-317. 
892. 

N.  Y.   168-125. 
App.   Dlv.   122-57,  451. 
N.    Y.    Supp.    106-1009;    167-83. 
Bnrb.  25-452. 
How.  41-421. 
Wend.  21-156. 
893. 
N.   Y.   135-272. 
Him,  59-553. 
App.  Dlv.  114-539;  120-7.  ' 
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Supp.    80-701;    100-1^5 
412;l04-836. 


114-539. 


106-903. 


N.     Y.     , 

ioi-4i:j 

894. 

App.   Div.  81-67;  114-530;  120-7. 

Misc.    23-262,    613;    51-222. 

N.  Y.  Supp.  51-172;  52-200;  54- 
940;  56-888;  100-121 ;  103- 
637. 

Civ.   Proc.  9-141. 

Abb.  N.  C.  10-324. 

How.  63^94. 
895. 

App.  Div.  84-270; 

Civ.  Proc.  9-144. 

Dem.  4-330. 

N.   Y.   Supp.   100-121 ; 
897. 

App.   Div.  105-628. 
^^N.  Y.  Supp.  82-683. 

App.   Div.   105-628. 
899. 

N.  Y.  59-313. 

App.   Div.   1-572. 

Misc.  38-233. 

N.  Y.  Supp.  77-145. 

Cow.  7-59. 
900. 

N.  Y.  60-518. 

Hun.  64-489. 
901 

N.'  Y.   11-294,  301;  20-184. 

Misc.   48-277. 

N.  Y.   Supp.  96-728. 

Barb.   25-274. 

Abb.  N.  C.  1-87;  9-62. 

Johns.   2-417. 

Daly,  4-518. 
Snbd.  2. 

App.   Div.  124-481. 
902. 

Hun,  78-516.  ^ 

App.   Dlv.  79-256. 

Misc.  48-277. 

N.  Y.   Supp.  96-728. 
903. 

Hun,  78-516. 

App.   Div.  79-255. 
904. 

Hun.   78-516. 
906. 

Hun 
907. 

Hun 
909. 

Hun,   78-516. 
910. 

N.   Y.  60-133 
Hun.  33-546 


78-516. 
78-516. 


l.'W-368. 
62-388. 

471; 

63-400  ;    64-753 ; 


Ai)p.    Dlv.    49-368;    51-378, 
124-636. 


N.     Y.     Supp. 
109-77. 
911. 

N.   Y.   55-465:  168-125:  l«0-85. 
App.   Dlv.  51-471:   111-516. 
N.     Y.     Supp.     46-639;     97-737; 
107-83. 


NOTBB. 


912. 

N. 

N. 

91». 

N. 


Y.  lSB-272. 

Y.  Supp.   100-707. 


Y.  135-272;  124-485. 
Miso.   20-510. 
N.  Y.  Supp.  108-rl027. 
Dally  Reg.  28-92. 
014. 

N.  Y.  155-338. 

App.    Div.    10-191;    22-287;    30- 

Cil3:  34-582;  03-235:  82-104. 
Misc.     19-307;     28-497;     40-127, 

130;  41-643;  60-468.        ^^   ^^^ 
N      Y.     Supp.     71-398;     81-416; 

100-564. 
Abb.  N.  C.  30-68,  n. 
N.  y.  Aun.  Cas.  5-275. 
915. 

N.  Y.  136-589;  1T7-400.     ^     ^^ 
App.   Div.   10-189,  191.   193;  22- 

142;    30-612:    34-582;    03-235; 

82-104;  ll<i-H5. 
Misc.   19-307;   28-497;  25-354; 

41-643:   50-468. 
N.   Y.   Supp.  48-60;  52-392;  58- 

476;   54-114;  5H-695;  71-398; 

81-a38;    97-169;    100-564. 
N.  Y.Ann.  Cas.  4-308;  5-275,  323. 
910. 

Ann.  Cas.  6-275,  823. 


Snpp.  94-47. 


40-127. 
Aun.  Cas. 


6-275,  323. 


Dlv.   34-582;   82-104.^  ^^ 
19-307;     23-497;     40-127, 


54-353;    66-525;    00-640; 


917. 

Misc. 

N.  Y. 
918. 

N.  Y.  Ann.  Cas.  6-275. 
919. 

App. 

Misc. 
130. 

N.  Y.  Ann.  Cas.  5-275. 
920. 

N.  Y.  Ann.  Cas.  5-275. 
921. 

N.   Y.  88-582. 
922. 

N.    Y 
148-135. 
923. 

Ilun,  31-519:  70-342.^^  ^^^     ^^ 

App.  Dlv.  28-254;  46-186.  190; 
lfo-313;  110-358. 

Misc.  8-516  ;  10-343  :  56-683. 

N.  Y.  Supp.  31-29;  50-1053;  60- 
1072:  ^5-291:  91-142;  94- 
502  :  00-3S3  ;  107-678. 

N.  Y.  Ann.  Cas.  6-253;  7-109. 
924. 

Wend.  2-369. 
925. 

App.   Div.  33-876. 

Barb.  61-548. 
926. 

nun,  92-154. 
927.* 

N.  Y.   Supp.  94-47. 


928. 

N.  Y. 


N.  Y.  171-488. 
App.  Dlv.  58-496. 
N.  Y.  Snpp.  48-501 ;  94-47. 
N.    Y.   Super.  47-174. 
How.    60-334. 
930. 

Hun,  73-888. 
N.  Y.  Supp.  94-47. 
931. 

Hun.  78-888. 
932. 

N.   Y.    Supp.   108-73. 
933. 

N.    Y.    104-157;    133-179;    158- 

881. 
App.    Div.    10-389;   28-444;    33- 
81;  88-162;  66-537;  69-497;  78- 
583;  101-147. 
N.  Y.  Supp.  61-111;  74-985;  7T- 

46;  86-660:  91-852. 
N.  Y.  Ann.  Cas.  5-271. 
934. 

St.  Rep'r.  5-100. 
WeelE.    Dig.    26-217. 
935. 

N.   Y.   95-624:   121-477;   124-52; 

140-445;    149-70;    153-381.  ' 
App.    Div.    17-629;    60-633;    61- 

540;   120-92. 
Misc.   12-97:   63-585. 
N.  Y.  Supp.  54-78,  83 ;  108-779 ; 

106-33. 
N.  Y.  Ann.  Cas.  4-163;  9-49,  n. 
936. 

N.    Y.    121-477;    135-326;    149- 

78. 
App.  Dlv.  17-629;  60-538. 
N.  Y.  Ann.  Cas.  4-163. 
937. 

N.  Y.  137-329;  140-445. 

App.  Dlv.  38-162;  66-687;  120- 

92. 
Misc.   12-97;   60-354;   61*366. 
N.    Y.    Supp.    98-820;    100-616; 
105-33;   114-867. 

*Mlsc.  6-533;  16-433. 
Subfl.   2. 

Misc.  61-113. 
D39. 
Misc.  5-533. 
St  Repr.  11-100. 
941. 

Hun,  92-1.54. 
Misc.  15-326;  53-640. 
942 
N;    y.    44-27;    66-182;    68-562; 

157-437. 
App.    Div.    29-399:    68-167:    84- 

rm  ;  87-607  :   104-436,  574. 
Misc.    13-422:    20-305.    333:    35- 

770  ;  47-585. 
N.  Y.   Snpp.  48-806:  61-705;  74- 
165  ;  82-842  ;  93-575,  768. 


1036 


NOTES. 


Connoly,  2-23. 

N.  Y.  Cr.  Rep.  3-50. 
048* 

App.   Div.  82-40a. 

Misc.   47-148. 

Johns.  lT-272. 
944. 

N.  Y.   Supp.  81-868. 
04S. 

Hun,  46-370. 
04T. 

Han,  90-105. 
948. 

Misc.   17-568. 
949. 

Misc.  17-560;  56-661. 
962. 

N.  Y.   188-70. 

Hun,  46-471:  99-106. 

App.   Div.   36-436. 

Misc.  10-108;  56-651. 

)4.    Y.    Supp.    62-246;    197-564; 
113-835. 
958. 

N.    Y.   138-70. 

Hun.  46-471. 

Div.  36-436. 
10-108 ;  66-651. 
.  Supp.  107-564. 


Div.  77-219;  97-616;  130- 

38-97. 

Supp.  77-111;  79-13:  114- 


138-70;   153-381. 


App. 
Misc. 
N.  Y 
955. 

Misc. 

N.  Y. 
403. 
956. 

N.   Y.   95-624. 
957. 

N.    Y.   95-624; 

Hun,  46-370. 

App.    Div.    35-341. 

N.   Y.   Supp.   54-975. 
068. 

N.  Y.  95-624. 

Weelc.  Dig.  20-238. 
960. 

App.  Div.  113-667:  123-16. 

NT  Y.  Supp.  99-073  ;  107-416. 
D62. 

Hun,    72-602. 
963. 

Hun,  65-564. 

Misc.  32-288. 

N.  Y.  Supp.  114-898. 
964. 

Hun,  18-536;  56-337. 

Misc.     7-542;     21-498; 
32-288;   41-126. 

N.    Y.    Supp.   4-892 
175. 

St.    Rep'r.   29-835. 

Civ.    Proc.    18-215. 

Abb.  N.  C.  15-283 
Subd.  1. 

MlBC.  19-426. 


29-162; 


48-173;  69- 


24-458. 


965. 


App.  Div.  96-303. 
N.  Y.  Supp.  89-28] 
N.  C.  16-282. 


Supp.  89-281. 
Abb. 

How.  54-270. 
967. 

N.   Y.  43-411. 
App.   Div.  79-169. 
Misc.   10-594;   2<K-503. 
How.  56-244. 
968. 

N.'   Y.    49-504;    71-333;    74-495; 

96-112;        101-187;        105-319, 

567;    114-577;    131-225;    1*3- 

377;  176-299;  184-27. 
Hun,     39-155;     44-568;     56-505; 

62-219:    82-442;    88-111. 
App.    Div.    59-302;    59-577;    67- 

564;    74-217:    78-391.    3a3:    79- 

160;    80-149;    82-605;    8N-:^40: 

98-300;        99-428;         107-542; 

116-243;   122-684;   129-G92. 
Misc.  6-92;   12-121;   17-425;  27- 

9;     32-73;     40-252;     44-316; 

54-58. 
N.  Y.  Supp.  63-948;  69-694;  89- 

319,    5.52;    90-699 ;     101-553; 

106-606;  107-779. 
St.    RepT.    12-512:    14-798;    15- 

196;  32-99;  52-845. 
Civ.  Proc.  9-42,  230. 
Abb.   N.  C.   17-296;  21-350;  31- 

65. 
N.  Y.  Super.  53-71.  146;  64-543; 

56-152:    58-183. 
How.  N.  S.  3-442,  530. 
Dem.    2-619. 
N.  Y.  Ann.  Cas.  2-34. 
Snbd.  1. 
N.    Y.   82-65;     109-207,  368,  641. 
App.    Div.    1-376;  99-428. 
Misc.  5-313. 
N.    Y.    Supp.    4-806;    6-245;   91- 

292;   114-447. 
Abb.    N.   C.   22-277. 
Svbd.  2. 
N.   Y.   105-321. 
Hun,    31-600:   44-2;   69-522. 
App.  Div.  7-319;  122-119. 
N.  Y.  Supp.  15-291. 
St.    Rep'r.     37-626;    49-34;    41- 

683;  48-862. 
Civ.  Proc.  12-225. 
N.  Y.   Super.  54-96. 
969. 

N.  Y.   191-187. 
Hun.  62-219. 

App.   Div.  79-169;  98-300. 
Misc.     49-252. 
N.  Y.  Super.  55-152. 
979. 

N.    Y.    199-468;    129-274;    131- 

215;  157-236. 
Hun,     69-521;     76-63.    587,    590; 

81-6.    8:    82-441;    86-141;    88- 

11;  89-367;  92-386. 
%nstr 


NOTES. 


App.  Dlv.  23-359;  44-02,  454; 
62-200;  T8-73:  T9-160;  80-152; 
82-78.     «05;     88-340;     98-300; 


116-244;   122-084 
MlBC.    6-92,    03;    20-77;    23-595; 

30-321;    60-200. 
N.  y.  Supp.  28-214;  30-271.  580; 
48-15,     234;     52-1086;     61-41; 
70-1122:    70-880;    80-552;    84- 
1090;  00-609;   101-653 ;  107« 
779. 
Abb.  N.  C.  27-461.  465;  28-3. 
N.  Y.  Super.  54-92. 
N.  Y.  Ann.  Cas.  6-249,  260. 
071. 
N.    Y.     100-11;     114-499;     128- 

656. 
Hun,  60-521;  88-181. 
App.    Dlv.     6-602;    62-435;     62- 
621;     68-48;     70-169;     88-550; 
08-300;   122-684;   126-365. 
Misc.  6-93;  40-252. 
N.    Y.    Supp.   65-234;   71-66;   74- 
34;  85-101;  00-699;   107-779; 
110-818. 
N.  Y.  Ann.  Cas.  6-260,  279. 
072. 

N.   Y.   07-1:    101-187;    100-11. 
App.  niT.  70-170;  108-206. 
N.  Y.  Ann.  Cas.  6-261,  275. 
074. 

N.    Y.    100-468;    164-131;    175- 

229;  178-219. 
Hun,  76-63. 

App.    Dlv.     23-359;   SO-77,     319; 

36-177;  44-62;  60-365;  80-149; 

82-78;  122-684;  120-173,  692. 

Misc.    6-92;    0-92;    25-229;    20- 

503;  30-86. 
N.  Y.  Supp.  80-271;  41-226;  48- 
15;    55-763:    60-401,    577;    61- 
868;     70-206;    80-552 ;    107- 
779. 
N.  Y.  Super.  55-152. 
N.  Y.  Ann.  Cas.  6-251,  281. 
075. 

Hun,  60-292. 
076. 

Misc.  6-117;  28-711. 
077. 
App.    Dlv.    10-237;    27-161,    458; 
28-303;    20-371;    31-139,    306; 
42-4;   58-321;   76-434:   83-284: 
01-19;  02-250;   125-370,   398; 
120-78. 
Misc.     18-296;     25-852;     20-425; 
30-66;    45-172;    52-312,    521; 
60-360;  61-74. 
N.    Y.    Supp.    50-329.    622,    1002; 
52-6U,     772;     58-920;    61-924, 
942:     78-778:    82-159;    86-341- 
88-37  ;       1<»2-561  ;       103-581  : 
105-20.5,    2.'}5;    108-6;-»I;   lOO- 
725:   113-31,  502,  633. 
Civ.  Proe.   10-41.  134. 
Abb.  N.  C.  15-282. 

1038 


980. 

Hun,  23*406;  65-531. 
Misc.  7-542 ;  48-495. 
N.  Y.  Supp.  05-910 ;  103-581. 
Civ.  Proc.  10-134. 
081. 

N.    Y.    60-61;    78-195.    347,    609; 

74-61;  75-340. 
Hun,   14-824. 
082. 
N.  Y.  88-258;    06-888;    158-419. 
Uun,    22-506,    551;   32-71;   4S- 
162;    47-245;    53-463;    70-879; 
02—44 
App.  Dlv.  2-567;  8-621;  41-448; 
46-.?28;     52-591;   55-389;     66- 
161;     68-482;    70-306;    T7-466; 
78-544  ;  82-484  ;  85-66  ;  108- 
425;   108-233;  110-598 ;  llO- 
338;    125-128;    128-703. 
Misc.  27-9;  29-58,  664;  43-300. 
N.  Y.  Supp.  58-856,  882:  60^-550; 
61 -97,  680:  66-931;  67-17.  561: 
73-817:     76-260:     70-307:     82- 
918:    85-7;    02-459:    05-758; 
07-144:  104-230;  100-648. 
Civ.  Proc.   15-81. 
Weel£.  DJg.  25-281. 
N.   Y.  Ann.  Cas.  8-498. 
088. 

Hun,   32-72:    68-247;    76-117. 
App.    Div.   2-567;    8-621;   28-35; 
56-389.     470;     62-543;     71-410; 
77-466;   80-247;   00-307;    112- 
921:    116-496;    110-338;    126- 
338 
Misc.  4.3-309  ;  44-242  ;  48-31. 
N.     Y.     Supp.     60-1007;    67-176: 
71-88;     72-704:     75-725;     180- 
259;    00*020;    06-72;    101-760; 
102-C92;    1O4-230. 
Civ.   Proc.  5-141;   16-83. 
Abb.  N.  C.  22-356;  28-435. 
Snbd.  1. 
N.  Y.  83-156;  99-431. 
Hun,  40-461. 
App.    Dlv.    52-591;    64-531;    66- 

128;  80-246. 
N.  Y.  Supp.  66-1097. 
St.    Uep'r.    14-647;    38-207;    34- 
707. 
Snbd.  2. 
Hun,   8-234;   13-345;   46-395. 
Api).      Dlv.      60-413;      114-872; 

126-339. 
N.    Y.    Supp.    74-1009;   1OO-200; 

110-528. 
St.   Rep'r.  28-595:  53-857. 
Abb.  N.  C.  22-355;  26-399. 
084. 
Hun,     82-71;     62-474;     76-600: 

78-39. 
App.    Div.    2-567:     7-460:    8-621; 
18-398;    27-100;    65-389:    «8- 
281;     77-172,     466;     87-619; 
103-425  ;   110-338. 
Misc.  26-479  ;  3a-fi02 ;  63-22« 


NOTBS. 


N.  Y.  Snpp.  SO-186;  e6*560:  67- 

176;   74-54:   78-1072;   78-307; 

85-7;   8J>-621;   92-994;    104- 

230. 

N.  Y.  Ann.  Cas.  8-261,  348. 
afiK 

Hun,  66-238. 

App.  DlT.  8-621;  64-359:  66- 
163;  168-10. 

Misc.  41-205;  43-116. 

N.  Y.  Supp.  67-561;  96-469. 

N.  Y.  Ann.  Ca8.  8-495. 
986. 

N.   Y.   333-445. 

Hun,   76-000;   78-39. 

App.  Tdv.  6-621;  8-621;  20-460; 
35-187;  64-358;  66-163;  67- 
342:  68-282:  103-423;  108- 
10.   i33;    112-127;   116-496. 

Misc.   26-392,   410;   41-204. 

N.  Y.  Supp.  54-773;  67-561;  74- 
55  ;  83-930  ;  86-8  ;  92-994  : 
96-469,  758;   101-769. 

Abb.   N.   C.  8-246;   11-233. 

How.    64-156;   63-516;   66-319. 

N.  Y.  Ann.  Caa.  8-260.  349,  495. 
987. 

N.   Y.   43-224;    88-156;     96-383. 

Hnn.  43-433. 

-^RRfc  PJj-  T-4^L  8-621:  67-342: 
77-172  ;  94-57Y  ;  108-11 ;  117- 
899. 
Misc.  43-116. 
N.  Y.  Supp.  60-469;  78-1072;  88- 

102;  95-469;   116-629. 
St.  Rep'r.   83-207. 
N.  Y.  Ann.  Cas.  8-349. 
Snbd.  1. 

Hun,  88-294;  76-117. 
App.   Div.   66-367. 
St.  Rep'r.  32-844. 
9nbd.  2. 

App.   Div.  47-415;  74-24;  119- 

504. 
N.  Y.  *Supp.  76-609  ;  104-275. 
N.  Y.  Ann.  Cas.  7-263. 
Snbd.  3. 
Hnn,     14-497;     32-72;     66-454; 

83-32. 
App.   Div.  2-567;  26-460;  28-33; 

66-205:    67-431:    68-87,    181. 
Misc.  27-9 ;  67-359. 
N.  Y.  Supp.  60-226,  1005;  74-1,3. 

73. 
St  Rep'r.  60-447. 


App.  Div.  94-441. 
989. 

App.  Div.  78-642. 
990. 

Misc.  27-15. 
991. 

N.  Y.   Supp.  102-692. 
992. 

N.'    Y.    107-531;    118-414;    124 
645;   160-359:    162-263. 

Hun,  61-474;  80-177. 


loaa 


App.    Div.    2-^1;    81-498;    96- 

349;    104-134;   128-825;   126- 

425. 
Misc.  <K-118;  8-270;  10-180;   11- 

898;     12-48;     18-220;    20-512, 

558;  88-491;  62-15. 
N.    Y.    Supp.    4-929;    62-1;    61- 

515;  66-553;  88-665;  110-777. 
Civ.    Proc.    14-146,   332;    16-162; 

19-370. 
Abb.  N.  G.  27-419. 
N.  Y.  Super.  65-553. 
N.  Y.  Ann.  Caa.  1-4;  6-73;  8-123. 

App.  Div.  96-153,  340;  123-825. 
N.  Y.  Supp.  108-560. 
994. 

N,*  Y.  80-147;  108-658;  160-400: 

156-90;  162-263. 
Hun,  61-4;  80-177;  88-147. 
App.     Div.    1-601;     11-319;    26- 
588;   42-8;   83-31;   84-53;   95- 
349;   128-823. 
Misc.     JO-180;     14-309;    20-512. 

558;  46-63;  60-374;  62-356 
N.  Y.  Supp.  86-709;  68-665;  «8- 

66;  88-665. 
Abb.  N.  C.  27-2. 
996. 

Hun,  76-486. 

App.  Div.  83-376;  42-8;  68-417; 

77-387. 
Misc.    8-270,    293;    10-180;    14- 

310. 
N.^  Y.  Supp.  64-68;  68-665;  88- 

103. 
Civ.  Proc.  14-332. 
Abb.  N.  C.  27-2. 
N.  Y.  Ann.  Cas.  1-4. 
996. 
Hun,  80-177. 
App.  Div.  68-417. 
Misc.     8-270.    293;    11-393;     14- 

310. 
N.  Y.  Supp.  67-llia 
Civ.    Proc.    14-332;    19-370. 
997. 

N.     Y.     94-248;     103-658:    128- 

120,  436;   183-626;  169-108. 
Hun,     87-375;     69-212;     73-377; 

90-373 

Div.    4-615;   6-37;    11-318; 
J-577;    29-351;    60-442;    63- 

75;  65-143;  57-219;  65-268;  78- 

348;    112-561;    124-130;    128- 

804. 
Misc.  9-375;  11-358;  14-310;  29- 

448;   32-463,   535;   36-198;   46- 

64;  66-196,   198;  62-72. 
N.    Y.    Supp.    28-168;     29-1118; 

30-706:     36-709:    61-207:     68- 

318;    60-755;    66-687;    66-553; 

67-160.    329;    71-486;    72-747; 

98-769  :     100-620  ;     108-194  : 

108-909;   113-163. 
St.  Rep'r.  69-189;  88-993. 
Civ.   Proc.   14-283.  832. 
N,  y,  Ann.  Cas.  5-219;  8-128, 


NOTES. 


908. 

N.  Y.   lOS-058. 

Hun,   32-200;    80-177. 

App.    DlT.    4-615;    11-318,    319; 

29-851;  78-348. 
MlBC.  9-375;  50-112. 
N.   Y.  Supp.  79-989. 
Civ.  Proc.   14-332. 
N.  Y.  Ann.  Cas.  6-352. 
999. 

N.  Y.  199-93:  107-231;  123-120; 

104-399;  190-240. 
Han,  23-218;  38-54;  42-90;  60- 

49,    145.    522;    69-211;    74-567; 

89-184;    81-163,    562;    88-110; 

91-284. 
App.  Dlv.  4-140.  615;  7-403;  14- 

162;    19-269,    563;   23-508;   24- 

405,    450:    25-286,    595;    30-96. 

622;    39-660;    40-212;    41-618; 

40-326;    53-626,    649;    54-238; 

68-302.     478;     75-295;     70-34*i: 

77-112;  78-348;  79-87;  82-232; 

83-473  :  84-233  ;  85-95  ;  86-90, 

478;  f>4-480:  96-635;  97-199. 

245;  100-219;  101-319;  102- 

364;    104-58,    95.    381.    594; 

106-297.     414;      110-50,     806; 

111-446;    112-339.    561:    114- 

145;   115-328;   116-564,   712; 

121-36,    684;   123-8;    125-71; 

126-87 ;      127-329 ;      128-441 ; 

129-431. 
Misc.  6-110;  8-362;  10-725;  11- 

125.  248;  12-87:  14-604:  15-258, 

632;    18-193;    22-81,    141;    24- 

743;   25-319,   356.   716;   26-725; 

28-303,  351,  390.   580.  691:  30- 

207;    81-334;    34-.i;n2;    40-13; 

42-526,628;  4,3-100,   13.3,  .^62; 

48-357  ;    49-461  ;    52-13.    524  ; 

58-302;  54-97,   518.  542;  55- 

27:  57-.558:   58-175,  233,  373; 

60-463;  61-140. 
N.   Y.   Snpp.   19-917;  30-68;  31- 

47;  45-780;  46-523;  48-490;  49- 

486.    917;    52-24,    310;    57-117; 

59-498;    61-693,    1129;    66-575; 

74-29:  78-129,  487:  79-9S9:  82- 

401;    83-821;    86-101;    87-468; 

88-187;  89-853;  92-674:  93- 

679:    94-869;    95-542:    96-2.57; 

98-769;     100-937.     1003;     101- 

968;    107-455;    108-448;    114- 

228;    115-357. 
Civ.    Proo.    15-69,    IGO,   162;    19- 

220.  870. 
Abb.  N.  C.  29-336;  31-66.  376. 
N.     Y.     Super.     54-550;    59-442; 

114-574. 
N.  Y.  Ann.  Cas.  6-362. 
lOOO. 

N.    Y.    103-274;    154-449;    190- 

245. 
Hun.  25-280:  43-441:  81-562. 
App.   Dlv.   6-568:  50-461. 
Misc.  12-48 ;  45-573  ;  54-518. 


N.  Y.  Supp.  31-47;  49-154;  ©1- 

St.   Rep»r.  6-763. 
Civ.  Proc.  15-56. 
Week.  Dig.   12-562. 
N.  Y.  Ann.  Cas.  4-183. 
1001. 
N.    Y.    104-663:    114-574;    116- 

87:   121-57,   156;   133-.'50;   134- 

322;    138-669;    143-349;    162- 

267;   167-500. 
Hun.   75-516. 
App.    Dlv.   4-364;   26-15;    106- 

539.  548:  118-420;   128-877. 
Misc.  6-131 ;  54-518. 
N.  Y.  Supp.  113-121.* 
N.  Y.  Ann.  Cas.  8-251;  10-15a 
1002. 

N.  Y.  100-98;  123-120. 

Hun,   18-365:   31-222;  41-9;  63- 

495;  91-172:  92-198. 
App.   Dlv.   18-7;   19-625;  60-467. 
Misc.    8O-170,    207;    52-15,    3U1; 

54-518;   59-153. 
N.  Y.  Supp.  18-563;  36-213,  510; 

45-404;    46-186;    61-1129;    69- 

075;    102-975;    104-959;   llO- 

262;   113-1035. 
St.   Uep'r.  37-356. 
Civ.  Proc.  19-220. 
1003. 

N.    Y.    80-275;    86-433;    91-539; 

95-252;  97-1;   133-639. 
Hun,  26-187;  64-110;  72-193;  74- 

382;   76-185,    589;   82-400;    8»- 

233 
App.  Dlv.  14-162;  24-465. 
Misc.  19-200;  41-234. 
N.   Y.   Supp.  28-214:  61-777. 
N.  Y.  Ann.  Cah.  6-270. 
1004. 

N.  Y.  Super.  40-448. 
1006. 

N.  Y.  80-275;  123-120:  182-367. 
App.    Dlv.    19-625;    24-526;    60- 

467. 
Misc.   34-406;    52-14,   301;   64- 

518. 
N.  Y.  Supp.  3:t-60;  69-646,  975; 

102-975;  104-959. 
Civ.  Proc.  19-220. 
Abb.  N.  C.  10-6. 
How.  62-28. 
1006. 

N.  Y.  128-120. 
1007. 
App.  Dlv.   102-364;  116.8a 
N.    Y.    Supp.   92-674. 
10O8. 

N.    Y.    57-161. 
N.   Y.   Supp.   113-652. 
Misc.    4.-5-183:  60-434. 
St.   Rep'r.  5-84. 
1009. 
N.    Y.    71-333;   74-^82;   109-472; 

113-222. 
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Bnn,  lT-325:  80-155;  48-181:  44- 

184;  62-532:  80-388. 
Add.    Dlv.    5»-57C;    80-156;    82- 

7E;  123-14. 
Misc.  8-488;  12-122;  22-283;  45- 

183;  60-240. 
N.    Y.    Supp.    80-553;    81-704; 

107-381. 
St.    Rep'r.   5-86;  6-812;    16-408; 

32-99. 
Abb.  N.  C.  27-475:  84-435. 
N.  Y.  Super.  54-543:  58-183. 
N.  Y.  Ann.  Cas.  6-279. 
Snbd.  4. 
N.    Y.    50-572;    51-300;    83-149; 

03-539. 
Hun,  25-598;  82-531. 
A  pp.  Dlv.  80-156. 
101 0. 

N.   Y.   82-576;   124-87;   127-193; 

148-84;  162-283. 
Hun,  7-2;  43-443. 
App.    Dlv.    16-265;    80-355:    49- 

379  ;  57-243  ;  61-293  ;  08-260  ; 

103-102;      111-540;      112-696; 

113-861;    120-519. 
Misc.  47-96. 
N.  Y.  Supp.  44-674:  56-954;  68- 

157;     7b-358;     80-480;     02- 

401;     93-482;     97-949;     113- 

993. 
St.  Rep'r.  61-4. 
Abb.   N.   C.  29-11. 
N.  Y.  Ann.  Cas.  1-281;  9-295. 
lOll. 

N.  Y.  73-375;  184-322:  144-508; 

148—294 
Hnn,  24-357;  76-160;  80-138. 
App.    Dlv.    9-259;    14-83;    105- 

88;  130-197. 
Ml8C.  24-744,  757  ;  53-178. 
N.   Y.  Supp.  33-656;  98-849. 
Civ.   Proc.   15-113. 
Abb.  N.  C.  29-260. 
N.   Y.  Super.  45-455. 
N.   Y.  Ann.  Cas.  2-47. 
1012. 

N.   Y.   125-145. 

Hun.   76-160;   80-188. 

App.  X>iv.  2-5.S4;  126-003;  129- 

648;   130-107. 
Misc.    24-30,"):    38-109;    60-178. 
N.  Y.  Supp.  29-1053;  53-672;  77- 

94. 
1013. 
N.    Y.   74-382;   86-433;   105-521; 

117-111;       129-06;       137-016; 

189-449;      141-488;      147-237; 

148-535;    168-484. 
Hun,  16-291:  17-324;  18-105;  21- 

259;    3O-r)0S;    31-286;    56-208; 

66-196;  70-72:  72-531:  73-i92; 

74-160:    75-287;    87-154;    90- 

424. 
App.  Dlv.  1-308;  22-541;  23-348: 

28-136;     35-204,     429:     41-499: 

44-182;    54-439:    66-408:    72- 

432;  77-175;  88-405;  84-480; 


88-347;  98-113;  110-96;  112- 

707;  114-870;  118-299;  119- 

694,  928:  125-845;  128-667. 
Misc.  6-91;  16-619;  20-155:  26- 

150;    81-281;    32-288;    36-632; 

44-583;  53-178;  60-434. 
N.    Y.    Supp.    86-177,    216.    1030; 

41-53:  45-816:  48-15,  154,  748; 

50-874;    54-724.    810:    55-721; 

56-740:    58-645;    60-740;    61- 

934;    66-474.    996;   72-657;   74- 

366;    82-452:    90-780;    97-107; 

98-777  ;      9f>-816 ;       100-194  ; 

103-437:    1O4-810;    1O7-1088; 

110-950;   113-201,   652;    115- 

43. 
Civ.  Proc.  16-403. 
Abb.  N.   C.  29-278. 
N.   Y.   Ann.   Cas.   2-65.  272;   lO- 

291. 
N.   Y.   Super.  55-15Z 
T.  &  C.  6-186. 
1014. 

Misc.    60-434. 
1015. 
N.    Y.    51-140;    58-283;    73-375; 

.79-397;  136-505. 
Hun.  16-587:  70-97;  87-154;  88« 

327;   92-523. 
App.    Dlv.    11-602;    17-610;    22- 

851;    36-216:    44-132;    72-432; 

84-486 ;       93-545 ;       98-625 ; 

104-191;      109-197;      111-512; 

112-707;    113-245;    123-641; 

124-130;    128-671. 
Misc.    9-2;    12-44;    16-619;    25- 

345;    27-28;    53-178;    68-354; 

60-434. 
N.  Y.  Supp.  36-1030:  56-721:  66- 

1001 ;  60-740  ;  87-817  ;  96-33  ; 

108-118,  909;  110-1098;  113- 

201. 
0!v.  Proc.  19-91. 
Abb.  N.   C.  29-275. 
N.  Y.  Ann.  Cas.  2-134;  4-140.  n. 
1016. 
N.  Y.  134-90. 
How.  54-279;  66-172. 
Daly,  10-15. 
Week.  Dig.  7-842. 
1018. 
N.    Y.    61-309;    54-207;    74-437; 

83-46. 
Hun.  12-236;  17-397;  20-131;  23- 

150;    26-200;    31-310;    40-623; 

71-289;  76-447;  81-146.  183. 
[).   Div.  9-399:  22-297;  30-77; 
2-98;  91-465;  114-324;  126- 

510. 
Ml8C.  9-2;  13-95:  32-5. 
N.    Y.    Supp.    34-81:   :i6-657:   66- 

129;  81-586:  99-849;  110-335. 
St.  Rep'r.  69-626. 
Civ.  Proc.  14-52. 
Abb.   N.   C.  29-263. 
N.    Y.   Ann.   Cas.   1-69;  9-108. 
1019. 
N.  Y.  84-680;  99-112. 
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Han.  48-612;  66-12;  66-454;  83- 

App.  "dIv.  1-631;  18-314:  45-576; 
64-416;  66-292:  TO-433;  71- 
171;  103-102;  108-230;  111- 
510,  512:  124-601. 

Misc.  26-62:  31-77.  337,  358; 
48-420  ;  5!*-27,  172  ;  54-200. 

N.  Y.  Snpp.  32-32:  45-833:  47- 
156;  56-441.  442:  61-404;  64- 
572;  65-406;  72-232;  75-128, 
534  ;  92-491  ;  95-623;  97-038; 
102-477;  104-588;  1O9-120. 

N.  Y.  Super.  59-135. 

How.  66-119. 

N.  Y.  Ann.  Cas.  7-173;  10-292. 
1021. 

N.  Y.  162-263,  283. 

Hun,  46-201:  63-176;  71-2;  74- 
522;  84-161. 

App.  DIv.  49-379;  54-14;  66- 
500;  103-102;  113-801;  130- 
340. 

Misc.  9-061;  19-411:  22-258:  27- 
263;    45-159;    47-96;    51-331. 

N.  Y.  Supp.  30-551:  44-262:- 50- 
46;  58-410;  63-424;  73-381; 
92-491;  98-482;  99-668;  lOO- 
828. 

Civ.  Proc.  14-141. 

Abb.  N.  C.  29-11;  81-138. 

N.  Y.  Ann.  Cas.  1-281. 
1022. 

N.  Y.  124-83;  129-198,  288;  132- 
401;  148-84;  150-390;  151- 
282;  152-437:  154-199,  229,  715; 
157-23(5:  162-203.  283:  1  OS- 
COS;  165-353:  168-512:  17S- 
29;  181-109,  112;  183-126, 
378;  184-158;  191-339;  192- 
415. 

Hun.  60-442:  74-522;  82-597;  83- 
554;  87-159,  373;  88-459;  80- 
257;  91-449,  505;  92-387. 

App.  Dlv.  1-416,  601;  2-340.  397, 
476;  3-29,  89;  6-259:  7-274;  lO- 
172:  11-562;  12-110.  266:  13- 
117,  443:  15-280:  16-592:  18- 
431:  20-305:  22-111;  23-567: 
26-16;  31-565;  32-271;  36-347; 
39-247,  357,  478.  652;  40-79, 
452;  41-44;  43-146,  177;  48- 
114,  123;  50-532:  52-209;  53- 
230,  417.  634:  54-18.  132:  55- 
81;  58-232;  61-434:  62-624;  65- 
508;  07-142:  60-64.  280;  70-3.->; 
71-204;  77-205,  500:  83-30.  34; 
85-68:  86-4S5,  504:  90-^53 ;  01- 
110;  96-412;  98-260.  559;  lOO- 
193;  108-22J»;  111-190,  540; 
112-696,  847;  113-222,  861; 
117-520,  781;  no-.^35:  120- 
711  ;  121-481  ;  122-451 ;  123- 
819:   127-288. 

Mlpc.  11-463.  483,  570;  14-.S00: 
15-92:  16-361;  22-548:  27-676: 
82-421J  40-159,  188. 


N.  Y.  Supp.  14-435.  874;  3S-48: 
35-709:  47-179;  66-218:  57- 
416,  542;  58-167,  865:  5»-354. 
401;  65-294.  946.  1093;  66-396^ 
677;  67-41;  70-651;  71-183;  73- 
69.  604:  74-755:  75-706:  7»-7»: 
82-220,  959:  83-085:  84-237; 
86-411,  620 ;  89-210.  891 ;  99- 
623;  97-686,  949;  89-174.  663; 
100-737;  102-613.  983;  106- 
187;  107-652;  111-165. 

St.  Bep'r.  56-433;  76-178. 

Civ.  Proc.  14-322. 

Abb.   N.   C.   27-315;   81-138. 

N.  Y.  Super.  57-105.  408:  59-133. 

N.  Y.  Ann.  Cas.  2-158.  2S8;  7-98: 
8-257;  9-19S. 
1023. 

N.  Y.  188-393;  191-339. 

App.  Dlv.  81-553 :  93-401 ;  117- 
521;    123-819:    12H-839.    853. 

Ml.se.  45-63;  48-215;  68-27, 
178. 

N.     Y.     Supp 
102-477,    613. 
1024. 

N.  Y.  124-146. 
1026. 

Abb.  (N.  S.)  19-277. 
1063. 


99-33;     100-737; 


App.   Dlv.   124-374. 


1042 


Supp.  93-726 ;  168.801. 

Misc.  57-141. 
1064. 

App.  Dlv.  31-141 ;  164-518. 

N.  y.  Supp.  98-725. 
1065. 

App.  Dlv.  81-141;  164-618. 

Misc.  57-142. 

N.  Y.  Supp.  93-725. 
1066. 

App.  Dlv.  81-141;  164-518. 

Misc.  57-142. 

N.  Y.  Supp.  93-725. 
1067. 

Hun.   17-1. 

App.  Dlv.  31-141;  164-518. 

Misc.  57-142. 

N.  Y.  Supp.  98-725. 
1668. 

App.  Dlv.  31-141  ;  164-518. 

N.  Y.  Supp.  98-725. 
1069. 

App.  Dlv.  31-141;   104-5ia 

N.  Y.  Supp.  93-726. 
1070. 

App.  Dlv.  31-141. 
1071. 

App.  Dlv.  81-14L 
1171. 

App.  Dlv.  86-666. 
1172. 

App.  Dlv.  86-556. 
1174. 

N.   Y.  164-137. 

App.  Div.  86-550. 

N,  Y.  Supp,  66-8Q1, 


NOTES. 


1176. 

N.  y.  e8-845:  74-277. 

Misc.   51-339; 

N.  Y.  Ann.  Cas.  8-263. 
1180. 

N.   Y.   101-234 ;  121-212. 

Hun,  01-238. 

App.  DIv.  82-9;  53-446;  ©5-349. 

Misc.  01-674. 
^^^-  Y.  Supp.  1O7-750;  110-777. 

iiW  -""^  ^'"-  *-*• 

App.  DIv.  61-447. 
Misc.  30-690. 
..  N.    Y.   Supp.   70-679. 

N.  Y.  73-310;  lBO-244. 

Hun,  40-390. 

Ap^^Div.  26-588;  60-541;  122- 

**«S*  ot*."^^^'  «0-371,  374.  461; 

N.  Y.  Supp.  60-959 ;  107-524. 
1186. 

Hun.    18-11;    15-153:   01-497 

App    Dlv.  86-508. 

N.    Y.   Supp.   30-348. 

Abb.  N.  C.  81-480. 
1187. 

N.    Y.  78-622;   75-579. 

Hun,  80-567;  87-420. 

App^  Dlv.  22-158.  598;  85-232- 
?I-^¥^  ^^-243:  46-144:  BMsJ 
350.  5^;  54-100;  50-614;  70- 
60;  75-117;  80-384  ;  8ll|55 ; 
00-223:  103-591:  112-865- 
113-11,  679;  122-622;  124- 
350,  443:  128-498. 

Mlac.  22-74.  82;  32-292;  42-62>- 
43-298;  ^4-463.  479  ;  46-329  ; 
54-446:    61-140. 


^•|i«T-«5"gPA  ^^.:^S^'  '*«-86:  56- 
88l  61-Sf7;  66-349:  60-88;  74- 
1113;  77-458;  8O-730^  03- 
958  ;  ©8-1078  ;  107-624  ;*  IOhI 
663.   1080:    114-756 

Abb.  N.  C.  31-447. 
1188. 

Hun,   80-567;   01-199. 

App.   Dlv.  85-232. 

1189. 

N.   Y.  123-120,  486. 
App.  Dlv.  103-60. 

Misc.  52-15. 
IIOO. 

N.  Y.  Supp.  114-898. 
1200. 

Hun,  25-587;  76-514. 


43-20; 


Ml«c.     14-186;*  10-596 

61-4.38. 
N,  Y.  Supp.  87-402 ;  95-1036. 
«▼.    Proc.    14-438. 
N«  7,  Super,  45-148» 
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N.  Y.  Ann.  Cab,  2-061 
Week.  Dig.  16-451^ 
1203.  ^''-•u* 

Hun.   7-66. 
Week.  Dig.  0-319. 

N.  Y.  50-689;  51-136;  87-599. 
^V^^^'-Sie;  26-619;  84-544;  60- 

292;  64-567;  71-526;  85-84. 
App.    Dlv.    16-618;    42-333;    78- 

800;    105-55. 
Misc.  8-477;  16-97;  28-627. 

116-110^^'    44-1057;    76-851; 
Abb.  N.   C.  18-869. 
How.  66-499.^^^ 
1205. 

N.  Y.  102-337. 

775.        '      *^»-496;      1^4-359. 

Misc.   11-624;   16-18.   97. 
^•.y\^"PP-  82-920:  44-1057:  ^3- 
1129;    ir7-516;   IOI-455]   llS; 

Civ    Proc.   15-171. 
N    Y.  Super.  42-202. 

1207.^^'  ^^^'  ''"^^'  2^®- 
NY.    56-485;    84-266;    85-246 
12«-272;      133-605T  134-219 
itZ'JilV     ^-^^-^^^^     ^44-326 

^"A."^  «"t^^Jo^®«*<^'  *^153:  73- 
587  ^^^'   84-317.   383;   80- 

217;     44-82;     46-405:     54-1 28- 
56-13;  58-190;  62-^4;  66-567- 

|f7?;8^5^-?^^^^ 

^roQ  ''';^2inJ®"^06;  12-507:  14- 
598;  15-426;  18-5.52;  25-123- 
3tK69;  33-717;  42.43.'  251;  45: 
^95. 

^oF-  ^SJP-  5^-1021:  66-397:  67- 
340     382:    6S-253,    080:    7i>-750: 
S?"??J'   ^^-8'''>1;   ''9'-49;   78-44 
foMli4?^2r^    «<>-^^    ^ 

St.  Rep'r.  6-10. 

Civ.  Proc.  6-158. 

Abb.  N.  C.  18-137. 

N.  Y.  Ann.  Cas.  1-278:  8-242. 
1200. 

Hun.  70-G3;  02-82. 

App.  Dlv.  13-602;  40-13;  62-543: 

ll.'i-802;   122-668. 
Misc.     14-5.S0:     22-551;     28-200* 

20-638:   45-341.  ' 

N.  Y    Supp.  35-1082;  36-636;  58- 

1018;   63-887:   71-122;   00-332; 
»a-208;  107-61,  508,  ' 


NOT£S. 


Civ.  Proc  14-888. 

Abb.   N.   C.   16-86. 

N.  Y.  Ann.  Ca«.  2-860. 
1210. 

N.  Y.  77-515;  108-274. 

Misc.  7-843;  8-231. 
1211. 

App.  Dlv.  14-801 ;  81-634 ;  lOO- 
135;  117-768;  120-155;  122- 
170. 

N.  Y.  Supp.  106-616. 

Abb.   (N.   8.)  12-380. 

Johns.    Ch.  2-172;   6-283. 
1212. 

N.  Y.  85-268;  177-236;  182- 
285. 

Hun,  38-54& 

App.  Dlv.  31-290;  48-280;  88- 
'M;  84-441. 

Ml9C.   23-337;  4K-159. 

N.   Y.   Supp.  63-267;  85-71. 

N.  Y.  Ann.  Cas.  6-66. 
1213. 

N.   Y.  85-253. 

Hnn,  28-571;  58-6. 

Misc.  23-337:  42-43. 


St.  Rep'r.  18-826:  85-168. 

Abb.  Pr.  6-1. 

How.   5-238. 

N.  Y.  Ann.  Cas.  6i-66. 
Snbd.  1. 

App.  Dlv.  81-290. 
Snbd.  2. 

N.  Y.  180^(12. 
1214. 

App.  Dlv.  44-105;  66-319;  70-25; 
83-116. 

Misc.  10-676. 

N.  Y.  Supp.  87-28. 

How.  68-454. 
1215. 

App.  Dlv.  66-319;  70-25;  83-116; 
88-507 

Misc.    10-676;   16-620;   46-294. 

N.   Y.  Supp.  47-176;  84-511. 
1210. 

N.    Y.    132-367;    184-530;    148- 
259 

Hun/ 88-171. 

App.   Dlv.  44-105. 

Misc.   16-193. 

N.  Y.  Supp.  64-139;  102-305. 

Civ.  rroc.  14-45. 
1217. 

N.   Y.   53-280;   88-216;   112-391; 
134-527:    142-152. 

Hun,   21-595;   28-571;   67-287. 

App.  Dlv.  1-404;  12-477;  14-370; 
114-406. 

Misc.  40-34 0. 

N.   Y.  Supp.  102-305. 

St.  Rep'r.  51-364. 

N.  Y.  Ann.  Cas.  4-248. 
SuImI.  1. 

N.    Y.    142-152:    148-259. 

Hun,   88-171. 

App.  Dlv.  46-363. 

Misc.  28-831. 


N.   Y.  Supp.  85-633. 

St.  Eep'r.  47-644. 
1218. 

Hun,  18-806. 

Misc.  16-295;  17-34a 
1218. 

Hun,  28-571:  48-288. 

App.  Diy.  102-428. 

N.  T.  Supp.  82-512. 

Civ.  Proc.  14-342. 

Abb.  N.  C.  SO-406. 

N.  Y.  Ann.  Cas.  1-119. 
Snbd.  1. 

Misc.   10-677. 
Snbd.  2. 

App.  Dlv.  14-369. 
1220. 

App.   Dlv.   78-169:  115-496. 

N.  Y.  Supp.  30-153;  101-455. 


Abb.  N.  C.  31-464. 
Law  Bull.  1-30. 
1221. 
Hun,  28-671. 
Apn.  Dlv.  42-333;  86-388;  101- 

Misc' 53-47. 

N.     Y.     Supp.     88-760;     81-876; 

102-1006. 
St.  Rep'r.  21-7tL 
Snbd.  3. 
Hun,  42-604. 
St.   Rep'r.  4-639. 
Abb.   N.  C.  18-410.  420. 
1222. 

N.   Y.  168-41, 

App.  Dlv.  88-566;  102-427. 
Misc.   22-258:   53-48. 
N.  Y.  Supp.  50-46;  82-512. 
1223. 

App.  Dlv.  88-667:  182-427. 
Misc.   13-208. 

N.  Y.  Supp.  50-46;  82-612;  102- 
1006. 
1225. 
N.   Y.  101-187:  108-12. 
App.   Dlv.  80-151;  86-164;  124- 

i75. 
N.   Y.   Supp.   88-200. 
Civ.  Proc.  8-178. 
How.  N.  S.  8-442. 
Snbd.  1. 
Hun.  25-494. 
Abb.  N.  C.  17-299. 
1227. 

N.   Y.  131-641. 
1228. 

N.   Y.   75-240;   87-610. 
Hun,   81-140;  78-242:  87-875. 
App.   Dlv.  15-281;  26-16;  80-77; 
40-507:    48-396:    77-204:    SO* 
43:  84-509:  HS-34:?:  124-77.'., 
12O-510;   1.10-104. 
Misc.    7-306;    27-676;    45-159; 

55-404. 
N.  Y.   Supp.  58-50,  824;  63-4S1; 

80-146:  183-506;  110-336. 
St.  Rep*r.  12-663. 
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Clr.  Proc.  1^208. 
N.  Y.  Ann.  Cas.  a-lMK 
1228. 

Hun,  23-230;  31-140. 

App.  Dlv.  40-i>65;  40-396;  92- 
dOl;    130-194. 

Misc.  7-306;  8-514;  24-337;  38- 
394;   45-159;  55-404. 

N.  Y.  Supp.  28-136;  62-489;  68- 
50  ;  <i8-431 ;  78-357  ;  86-1078. 

Abb.  N.  C.  28-265. 
1280. 

N.   Y.  43-99. 

App.    Div.   16-281. 

Misc.   46-159;   61-333. 

N.   Y.   Supp.    100-328. 

Week.  Dig.  10-187,  464. 
1281. 

N.    Y.  87-610. 

App.  Dlv.  16-281;  88-164. 

Misc.  45-159. 

N.  Y.  Supp.  82-471. 

Civ.   Proc.  14-176. 
1232. 

App.  DiT.  06-^19. 
1234. 

N.   Y.   180-245. 

App.  Dlv.  48-358. 

Misc.   11-12. 
1235. 

Hun,  «4-127. 

App.   Dlv.  08-83. 

Misc.  62-65. 

N.   Y.   Supp.   74-580;   114-681. 

N.  Y.  Super.  46-134. 
1236. 

N.    Y.   81-183;   82-366;    118-158. 

Hun,  70-64. 

App.  Dlv.  18-664;  28-603;  113- 
861;  114-801;  124-863;  125- 
263;  130-349. 

Misc.  17-733;  46-159;  53-47; 
65-59. 

N.  Y.   Supp.  61-178;   102-1006; 
106-219;   108-225. 
1237. 

N.   Y.    118-153;   163-119. 

Hun,   70-64. 

App.  Div.  86-400  ;  113-396  ;  118- 
335;   130-349. 

Misc.  25-139;  42-43;  45-601; 
55-59:   60-415. 

N.  Y.  Supp.  88-314;  81-32;  88- 
137;  106-219;  113-581. 

Civ.  Proc.  23-237. 
1288. 

N.  Y.  82-366. 

Misc.  17-733  ;  60-279 ;  66-59. 

N.  Y.  Supp.  106-219. 
1238. 

N.   Y.   103-54. 

How.  26-180. 

msc.  66-59. 

N.  Y.  Supp.  106-219. 

Bnrb.    42-593. 

Wend.  23-566. 
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1240. 

N.    Y.   48-481;  t7-428;   106-268: 
168-273.  • 

Hun,    28-630. 

App.    Div.    81-292;    40-103;    48- 
102;  68-14;  84-403;  88-500: 
122-120. 
Misc.   61-419. 
N.    Y.    Supp.    74-194;    85-141; 

86-191  ;    101-725  ;    1O6-606. 
St  Rep'r.   16-255. 
Civ.    Proc.   7-328;   11-422. 
Abb.   N.    C.   80-34. 
N.  Y.  Super.  54-50. 
N.  Y.  Ann.  Cas.  1-104;  4-818. 
Snbd.  1. 

N.    Y.    137-552;    148-527;    168- 

273. 
Hun,  7-209;  25-589;  86-379;  41- 

355;  48-588. 
App.  Dlv.  1-155. 
St.  Rep'r.  51-860. 
How.  N.  S.  2-207. 
Daly.  10-34. 
Snbd.  2. 

Hun,  81-815. 
Snbd.  3. 

Hun,  23-356. 
Snbd.  4. 

St.  Rep'r.  85-8^3. 
1241. 
N.  Y.   78-613;  137-652;  168-278. 
Hun,    2t>-630;   32-193;    36-878: 
41-852. 

^4\;«?6fc6^0^6:'''^^^-^^«^- 

St.    Rep'r.    21-450;   50-416. 

Civ.   Proc.   4-152;  13-20. 

Abb.  N.  C.  20-151. 

Dem.  6-449. 

N.  Y.  Ann.  Cas.  1-104. 
Snbd.  1. 

N.  Y.  163-273. 

Hun,  25-589:  48-588. 

Misc.    11-281. 

St.  Rep'r.  52-561. 
Snbd.  2. 

Hun,  36-380;  37-507. 

Misc.  11-281. 

Civ.  Proc.  7-330;  8-194. 

How.  N.  S.  2-208. 
Snbd.  3. 

App.   Dlv.   108-36. 

Abb.  N.  C.  21-851. 
Snbd.  4. 

N.   Y.   163-278. 

Hun,    28-630;    36-381;    68-336; 
78-347. 

App.  Dlv.  40-163 ;  84-403 ;  108- 
36. 

Misc.   16-364. 

N.  Y.  Supp.  28-126. 

St.   Rep'r.   35-833:   62-561. 

Civ.  Proc.  7-331. 


K<yr£is. 


Abb.  U.  C.  30-34. 
How.  N.  S.  2^209. 
1244. 

App.   Div.   128-361. 
Hun,   12-677. 
Abb.  N.  C.  4-M8. 
1245. 

N.    Y.    163-54. 
Misc.  6-390. 
1246. 

N.    Y.    68-534;    81-184;    163-60, 

274. 
Hun,  31-620;  82-193;  81-235. 
App.  Dlv.  48-103;  107-100,  114; 

125-263. 
Misc.  6-399:  31-471. 
N.    Y.    Supp.    30-711;    04-1026; 
100-226. 
Sitbd.  1. 

App.  Dlv.  81-171. 
Snbd.  2. 

N.  Y.  70-565. 
Snbd.  3. 

App.   Dlv.  107-109. 
1247 

Hun,  23-484. 
1250. 

Hun.   73-23. 

App.  Dlv.  77-498 ;  107-109,  114. 
N.   Y.   Supp.  O4-1026. 
1251. 
N.    Y.    140-374;    148-667;    147- 

666*  163-54k 
Hun,'    73-23;     75-501;     70-228; 

83-203. 
App.   Dlv.  8-340;  22-93;  45-495; 
56-31;  52-113;  77-498;  80-294; 
101-124,    359;    105-574;     112- 
15a 
Misc.  6-398;  27-30;  31-541;  45- 

483;  55-625;  61-341. 
N.     Y.     Supp.     47-800;    64-1044; 
65-557;     67r425;     81-11;     Ol- 
937;     02-734;     04-221;     118- 
289 
Str  R'ep*r.  15-217;  61-231. 
Civ.  Proc.  16-11. 
N.   Y.   Super.  55-116. 
Ann.  Cas.  1-23. 


N.  Y, 
1252. 

N.  Y. 

Hun. 

206. 


143-571. 

63-41;      75-499; 


80-114, 


22-93,     94;     62-113 


Dlv. 

T15-862. 
Misc.    20-499:    51-233;    54-467; 

58-359;   50-24. 
N.    Y.     Supp.     47-800;    64-1044; 

100-814;       101-62;      100-666; 

111-1081. 
St.  Rep'r.  15-217. 
N.   Y.  Ann.  Cas.  1-2S. 
1253. 

N.   Y.  130-482. 

Hun,  50-277. 

Misc.  31-626. 

^.  Y.  Ann.  Cas.  4-861. 


1254. 

N.   Y.  3-185. 
1255. 

App.  Dlv.  105-575. 

Misc.  7-566;  45-484. 

N.  Y.  Supp.  04-221. 
1256. 

N.  Y.  87-10;  138-510, 

Hun,  86-637. 

App.  Div.  77-498. 
1260. 

N.  Y.  Ann.  Cas.  6-406. 
Snbd.  1. 

N.    Y.    118-59. 

App.   Dlv.   13-607;  44-aOa 

Misc.    15-367;    26-64,    664;    ST- 
446. 

N.  Y.'  Supp.  60-760. 
Snbd.  2. 

N.  Y.  50-396;  68-58L 
Snbd.  8. 

Hun,  81-371. 
1261. 

Misc.  54-306. 

N.  Y.   Supp.  107-727;  IIS-'OQS. 


How. 

4O-I05. 

1264. 

N.  Y. 

50-396. 

N.  Y. 

Supp.  115-962. 

1266. 

Hill. 

4-619. 

1267. 

N.    Y 

50-896. 

App. 

Dlv.  78-590. 

1260. 

N.  Y. 

52-434;  63-361. 

Misc. 

64-554. 

N.   Y. 

Ann.  Cas.  16-1291 

1270. 

N.  Y. 

57-229. 

1872. 

df£. 

Div.  107-110,  114. 

6-899. 

1273. 

N.   Y.   115-163. 
Hun,  40-381;  60-418i. 
St.   Rep'r.   50-517. 
Civ.  Proc.  15-187. 
1274. 
N.    Y.    28-285,   865;  30-428;   88- 
409:    36-631;     55-150;     71-58; 
105-682;      117-439;      128-387; 
151-.J36;    154-740. 
Hun,    11-541:    10-576:   41-76. 
App.    Div.    4-216;    20-532;    22- 

179  •  20—582 
N.  Y.'  Supp.  18-493;  47-113;  51- 
254:    53-990;    58-973;    60-635; 
82-1025;    00-893. 
St.  Rep'r.  45-759. 
N.  Y.  Ann.  Cas.  4-806. 
Snbd.  1. 

Hun,   71-134. 
Snbd.  2. 
N.  Y.  117-441. 
1046 


NOTfiS. 


Hud,  27-601;  87-187;  40-118: 
S5-408;  71-134. 

App.  Dlv.  30-201;  38-33;  43-8; 
44-351;  46-200;  82-352;  114- 
310. 

Misc.    25-51. 

N.  Y.  Supp.  5-681 ;  46-790. 

St.    Rep'r.    5-68;    28-567;    54-76. 

Civ.    rroc.    11-143;    15-188;   21- 
168. 
Snbd.  3. 

Hun,  67-304. 
1275. 

App.    Dlv.   114-311. 

N.   Y.   Supp.   00-803. 

Civ.   Proc.   15-24a 
1276. 

Hun,  60-419. 
1277. 

App.   Dlv.  82-352. 

N.   Y.  Supp.  82-1025. 
1278. 

N.  Y.  08-87;  123-115.  406;  184- 
172. 

Hun,  66-403. 

App.    Dlv.   88^00. 

Misc.   40-634. 

St   ttep'p.   11-285. 

Abb.    N.    C.   20-321;  20-408. 
1270. 

N.  Y.  76-602;  02-622;  06-657; 
104-525:  114-80.  518;  124- 
483;  13:^-240;  137-589;  162- 
324;  163-417;  188-431;  103*. 
560. 

Hun,  15-105.  204:  43-509;  66- 
17:  7.1-530;  »!il-283;  00-164. 
208;  02-474;  03-398. 

App.  Div.  3-165;  7-80;  10-500; 
21-536;  52-536:  67-137,  476, 
583;  60-251:  70-65;  72-40); 
76-611 ;  77-440 ;  81-91 ;  82-2, 
26,  219,  38T,  441,  504;  83-67, 
336.  555;  84-275,  32.5.  383,  407, 
670;  86-123,  356.  415:  86-470; 
87-144,  224,  333,  376;  04-2. 
201,  213,  216.  298,  354;  05-207; 
06-71,  196.  242,  437,  492;  ©7- 
223,  537,  632;  08-42,  177,  187. 
495;  100-202,  430;  102-318, 
890  ;  103-362  ;  104-113  ;  105- 
446,  580;  106-43I;  107-426; 
111-199,  298,  480.  578;  113- 
255,  713,  853;  113-717;  117- 
56,  516.  722;  118-106,.  104, 
743;  lil>-30,  169,  484,  509. 
724;  120-53,  288,  430,  586, 
,585,  748;  121-77,  188;  124- 
158,  307,  607;  125-76,  117, 
192,  261,  538;  126-177.  335. 
368.  691,  710,  808:  127-473, 
516,  ,^»41,  855;  128-167,  200, 
223,  253,  329.  528,  616.  683, 
811. 

Misc.  8-606;  10-274:  12-210; 
25-33;  43-264;  61-241. 

N.  Y.  Supp.  30-790 ;  62-33 ;  64- 
886;  73-592;  76-598;  04-281. 


Civ.  Proc.  10-262. 
N.  Y.  Ann.  Cas.  6-182. 
12SO. 

N.  Y.  70-361. 
Hun.  00-211. 
App.    Div.    10-508;    60-457;    60- 

252;    87-145;    07-632;    107- 

426;  111-480,  579;  121-188. 
Misc.   8-606;   61-241. 
N.  Y.  Supp.  54-386;  60-894;  80- 

868. 
1281. 

N.    Y.    104-525;    183-240;    162- 

324;  163-417;  174-181. 
Hun,   00-209. 
App.    Div.    31-537:    63-536;    64- 

152;    60-262;    72-493;    81-168; 

88-339;        07-632;         107-426; 

111-480,  579;  121-188. 
Misc.  8-606;  67-210;  61-241. 
N.  Y.  Supp.  64-386;  76-598;  80- 
"       869. 
1282. 
N.    Y.    76-495;    76-543;    78-362; 

08-434;        110-414;       186-287; 

153-309. 
Hun.  64-312;  84-390. 
App.    Dlv.    14-227;    16-475;    83- 

647  ;  42-570  ;  40-614  ;  76-199  ; 

83-429 ;       84-397  ;       88-336  ; 

100-536;    114-248;    118-344. 
Misc.  8-482;  80-69;  45-153;  60- 

150. 
N.  Y.  Supp.  68-957;  83-422;  01- 

952;     fKr-300;     OO-870 ;     108- 

505;   113-70. 
Civ.  Proc.  16-436;  10-244. 
Abb.  N.   C.  81-417. 
1288. 

N.  Y.  08-434. 

App.     D!v.    8-314:    14-227;    16- 

475  ;  33-607  ;  76-199  ;  80-228 ; 

100-536. 
Misc.  23-62. 

N.  Y.  Supp.  86-924  ;  06-306. 
N.  Y.  Ann.  Cas.  6-309. 
120O. 
N.  Y.  08-434;  100-243;  186-287; 

153-309;    157-423. 
Hun,     21-257;     33-354;     48-586; 

40-238  *  66-404. 
App.  Dlv.  83-.547';  100-536;  116- 

592;   118-344. 
Mlac.     25-139:     20-553;     80-60; 

60-150. 
N.  Y.  Supp.  53-957;  54-930;  84- 

1105;    06-306;    103-505;    113- 

70. 
Civ.   Proc.   15-486. 
Abb.  N.  C.  20-404. 
1201. 

N.    Y.   08-434. 
App.  Div.  100-536. 
St.  Itep'r.  50-132. 
Subfl.  1. 
Abb.  N.  C.  13-30;  20-404. 
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Hun,  «e-404;  T8-302.    ^ 
Civ.   Proc.   18-87;   15-436. 
i2o:fi. 

N.   y.   102-404;  182-367. 

Hun,  41-444. 

App.   Dlv.  33-546;  40-614. 

Misc.   7-16;   12-25;  5»-509;  60- 

IGO;  «l-402. 
N.  i.   Supp.  110-967;  113-70. 
1203. 
Civ.  Proc.   14-172. 
AUb.  N.  C.  29-470. 
1204. 

N.  Y.  100-663;  128-426. 

Hun,     44-266;     64-523;     76-510; 

77-175;   80-176;   01-300. 
App.    Dlv.    1-130;    5-284;    8-549; 
13-0a3:   15-294;   26-69;   28-73; 
51-516;     52-480;    63-488;     65- 
582;    71-1,    534;    84-449;    93-. 
114;    06-194;    110-746;    123- 
388;   127-143,  931;  128-170. 
Misc.   6-121;   7-694;   9-689:   12- 
1(11 :    13-r>2  ;    24-373  ;    43-73  ; 
54-500;   50-352,   467. 
N.   Y.   Snpp.  28-407;  30-52;  34- 
74;     44-50.S;     50-893;     53-077; 
65-77;     71-795;     72-959;     75- 
657,    923:   81-321:  86-240;  87- 
23;      8H-502;      97-433;      104- 
956;    107-195,    942;    111-288; 
112-653. 
CIv.  Proc.  15-68,  176*  187. 
1295. 

N.  Y.  100-24a 
Hun.  27-18. 
Civ.    Proc.  8-95. 
1296. 

Misc.  5CU583. 
N.   Y.  Supp.   107-85. 
CIv.    Proc.   15-68. 
N.  Y.  Super.  55-20a 


N.    Y.    Supp.  30-14;   49-41;   60- 

507;  89-606. 


1297. 

N.   Y. 

App. 
Misc. 
N.  Y 


104-613. 

Div.  51-192;   121-263. 
27-59. 

Supp.  105-798. 
N.  Y.  «i;per.  59-239. 
1298. 
N.    Y.    104-613;    110-665;    119- 

117. 
Hun,  76-127;  92-326. 
App.  Dlv.  51-191. 
-    "    Supp.  62-303;  64-241. 


N.   Y, 
1299. 

1300. 

N.   Y. 

Hun.   19-17;  51-360;  61-4;  80- 

257. 
App.  Dlv.  13-007;  26-68;  79-102; 

97-138. 
Misc.   16-552;  29-342. 


Div.  51-192;   128-911. 
,  Supp.  64-241. 

CO-112;   76-106. 
19-17;  51-360;  61-4; 


Daly.  9-482. 

N      Y.    95-625;     104-394;     121- 

'l56;  170-448. 
Hun,  38-531;   41-455;   75-616; 

81-128.  _ 

App.    Dlv.    14-368;    24-465.    521; 

40-12;     42-382;     85-292;     8T- 

328;   89-551;   90-79 ;   91-57; 

102-415;  118-7. 
Misc.  81-119,  181 ;  45-596 ;  4«- 

152. 
N.  Y.  Supp.  83-308:  84-457:  85- 

673,     889;     91-8;     95-1101; 

107-669. 
N.  Y.  Ann.  Caa.  6-270. 
1802. 
Hun,      12-394;      15-375;      17-13, 

241. 
1303. 

N.  Y.  85-659;  90-546. 

Hun.  38-531. 

App.    Dlv.    16-103;    22-131;    T6- 

222;     79-108;     97-634;     10<>- 

518;  117-358;  128-775. 
Misc.   7-391;  23-642. 
N.  Y.  Supp.  47-899;  78-397;  T»- 

980;    100-932;    103-177;   113- 

104. 
St.  Itepr.  15-745.  968. 
CIv.  Proo.  14-290. 
Week.   Dig.  28-70. 
Connoly,   1-170. 
How.  61-396. 
1304. 
App.    Dlv.    11-196;   84-163;   «•- 

542;   80-306. 
N.  Y.  Supp.  55-602. 
How.  67-201. 
1806. 
Hun.  14-118. 
How.  63-405. 
1307. 

N.  Y.  184-680. 
N.  Y.  Supp.  33-80. 
1308. 
N.  Y.  72-613;  109-646. 
Hun,  6:^-47. 
App.  Div.  117-359. 
Misc.  20-52. 

N.  Y.  Supp,  56-334 ;  108-177. 
St.  RepT.   15-199. 
1309. 
N.   Y.    71-466,    588;    75-585;   76- 

164,  169;  101-292;   102-312. 
Hun,     19-220;    87-370;     89-372; 

92-326. 
App.    Div.    80-226;,  89-425;    49- 

631. 
Misc.   12-35;  26-5a 
N.   Y.   Supp.   83-89;  35-412;  36- 

904;    52-431;    55-334;    68-SOa 
St.   Rep'r.  14-8. 
I310. 
N.    Y.   92-581;  189-18. 
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Hun,  49-163;  99-802, 

App.  DIv.  5-211:  21-288;  42- 
626;  78-578;  124-378. 

Misc.  2»-275;  45-653;  68-42; 
57-182. 

N.  Y.  Supp.  7»-566;  ««-356;  102- 
923;  107-940;  108-811. 

Civ.  Proc.  14-415. 
1311. 

Hun.  81-381. 

App.  Dlv.  33-550. 

Misc.    44-227. 

N.  Y.  Supp.  88-1036;  107-884. 
1312. 

N.    Y.  85-652;  8T-409;  95-675. 

Hun.  76-186. 

Misc.  47-492. 

N.  Y.  Supp.  (Mi-284 ;  94-187. 

St.    Repr.    19-14;   67-288. 
Snbd.  1. 

Dom.  4-87;  6-288. 
Snbd.  2. 

N.  Y.  117-116, 

App.   Dlv.  64-67. 
1313. 

N.  Y.  104-394, 

Misc.  69-539. 

N.  y.   Supp.  112-408. 
1314. 

Ilun,  76-187. 

App.  Div.  30-375. 

Misc.  38-506:  69-584. 

N.  Y.  Supp.  78-77. 
1316. 

N.  Y.  'J60-332. 

N.  Y.  Snpp.  64-516. 

Civ.   Proc.  8-414. 
1316. 

N.  Y.  77-388;  81-122,  128;  104- 
894;  121-156;  126-423;  137- 
410;  141-171;  160-545;  164- 
399 

Hnn/  38-531;  41-455;  60-317; 
74-523;  76-516;  84-397;  87- 
154. 

App.'  DlT.  4-365;  22-541;  24- 
465,  520;  38-338;  39-565;  80- 
152:  89-551;  90-79;  91-57; 
10O-465;  103-495:  113-190; 
116-499,  1187;  122-668;  126- 
663. 

Misc.  31-181;  46-596. 

N.  Y.  Supp.  30-700;  32-356;  33- 
1024;  48-15;  49-41;  66-997; 
63-974:  79-1063:  80-.'552;  86- 
889;  86-396;  91-8,  561;  93- 
140;  101-455:  107-.W8;  111- 
231;    113-841:   114-784. 

Abb.   N.  C.  31-140. 

N.  Y.  Ann.  Cas.  1-27;  2-165;  6- 
270. 
1817. 

N.  Y.  67-637;  69-462;  74-216; 
75-479:  76-385;  109-147;  121- 
166;  126-423;  137-410;  138- 
670;  141-171;  152-505;  164- 
715;  157-449;  158-43;  176-308. 


^^4?5 


Hun,     16-104;    17-538;    60-844: 

69-436;   76-516;  83-420. 

pp.    Dlv.    3-56;    4-449;    16-469, 

475;    20-28;     23-223;     24-451; 

30-290;    37-491;    39-647;    63- 

420,  648;  68-409;  81-446;  101- 

149 ;  107-309 ;  110-204  ;  112- 
874 ;  114-804. 
Misc.   14-303;  26-477;  61-143. 
N.     Y.     Supp.     44-935;    48-854; 

66-88;  66-1093;  73-995;  91- 

511;   116-172. 
N.  Y.  Ann.  Cas.  2-215;  4-328. 
1318. 

N.   Y.  46-539;  47-244;   112-408;  . 

180-265. 
1321. 

Misc.  61-340. 

N.   Y.    Supp.    113-289;    116-172. 
1323. 

N.     Y.    77-423;    80-66;    98-480; 

100-616;      132-367:      146-345; 

151-552;   156-138;   177-401. 
App.     Dlv.     1-130;     16-294;    23- 

599;    33-557;    62-624;    81-ir>8; 

96-623  ;     101-196 ;     116-721 ; 

122-28. 
Misc.  7-16;  11-271;  20-336;  60- 

160. 
N.  Y.  Supp.  32-251;  45-892;  63- 

1012;    tM)-312;    91-912;    106- 

990;  113-70. 
Civ.    Proc.    19-387. 
Abb.  N.  C.  29-359,  470. 
1324. 

N.    Y.    49-78;    58-349;    68-636; 

60-634;    69-209;    70-101.    141; 

72-406;   73-1,   187.  437;   74-28, 

145.  177.  382,  608;  76-375;  76- 

326.  517.  540;  77-610, 
App.   Dlv.  80-154. 
N.  Y.  Supp.  80-552. 
1326. 
N.    Y.    57-363;    60-112;    75-260; 

101-18;      110-639;      160-812; 

163-79. 
Civ.   Proc.  14-307;  15-49. 
N.  Y.  Ann.  Cas.  7-126.  130. 
1326. 
N.    Y.    60-374;    74-82;    82-610; 

86-241;. 92-632;  107-645;  128- 

303. 
Hun,  76-339;  89-870. 
App.    Dlv.    22-131;    66-110;    78- 

468;  86-504;  95-369. 
Misc.     16-527;     18-527;     22-258; 

26-50;    29-274;    43-423;    63- 

42;  57-182:  58-177. 
N.  Y.  Supp.  56-334:  47-770;  77- 

207;    89-488;    102-923;    107- 

940. 
St.   Rep'r.    16-199. 
Abb.   N.   C.  29*179. 
Dally  Reg.  33-1420. 
1327. 

N.    Y.    60-374;    63-84;    124-180; 

128-303, 


NOTBB. 


Hon,     20-588;     31-629;     76-339; 

89-370. 
App.    DIv.    lB-337;    18-564;    22- 

100;   30-280;    79-430,   432;   95- 

360;  110-448;  120-210. 
Misc.    22-386,    439;    2S*127;    29- 

274;  53-42;  57-182. 
N.  Y.  Supp.  50-454;  54-828;  55- 

334;  106-188. 
Civ.  Proc.  19-203. 
How.  66-283. 
T.   &  C.  1-239. 
1328. 

N.  Y.   107-645. 
Hun,  39-435. 

App.    Dlv.    66-465;    110-448. 
Misc.  53-42;  57-182. 
N.   Y.   Supp.   72-827. 
St.   Rep'r.   12-575. 
1329. 

N.  Y.  102-224. 

Hun,   89-435. 

App.  Dlv.  65-465  ;  79-432 ;  110- 

^8;   120-211. 
Misc.  22-439;  57-182. 
N.  Y.  Supp.  72-827  ;  105-188. 
Civ.   Proc.   6-226. 
Daly.   10-365. 
1330. 

Misc.  53-42 ;  57-182. 
Civ.  Proc.   15-42. 
1881. 
N.    Y.    119-632;    124-189;    139- 

549. 
Hun/ 81-380. 
App.    Dlv.    5-537;    13-613;    22- 

132;    29-482:    31-312;    35-237; 

39-639;  79-430. 
Misc.    28-565;    25-550;    53-42; 

57-182. 
N.  Y.  Supp.  30-987;  47-899;  51- 

1008;  53-722;  54-764. 
Civ.   Proc.   19-103. 
Abb.  N.  C.  67-398. 
1832. 
N,  Y.  58-588;  128-303. 
Abb,  N,  C.  10-407. 
How.  63-84. 
1884. 

N.    Y.    75-611;    84-466;    96-458; 

128-303. 
Hun,   83-109;   76-339. 
N.  Y.  Supp.  56-334. 
How.   63-84. 
1335. 

N.  Y.  90-476;  98-468;  190-245. 

Hun.   34-485;   60-506. 

App.    Div.   22^00;  51-479;   101- 

286;   117-359:  122-359. 
Misc.  35-445:  60-569. 
N.  Y.   Supp.  47-770:  64-740:  71- 

948;    10.3-177;    106-587;    112- 

498. 
1836. 

N.    Y.    86-162:   94-248;    109-267: 

121-1  .'O ;     160-544 ;     170-357 ; 

194-319. 


Hun,  76-516. 

App.  Dlv.  21-267;  88-452. 

Misc.  15-527. 
1337. 

N.  Y.  84-466;  87-623;  87-1;  88- 
661:  102-159;  103-156:  109- 
454;  111-624;  121-57,  156,  277: 
128-120;  133-178;  S43-5S0; 
150-223;  152-433;  15B-168; 
183-346  :  184-29. 

Hun,  75-516. 

App.  Dlv.  13-127. 

Misc.  ;12-68. 

Civ.  Proc.  16-354. 

N.  Y.  Ann.  Cas.  7-231. 
1338. 

N.  Y.  76-614:  79-409;  81-352; 
86-21;  101-228;  103-156:  109- 
454;  126-651;  127-639;  183- 
254;  134-512;  140-243;  141- 
270;  147-269;  148-409:  150- 
223;  154-229.  278:  155-^^: 
157-449;  158-9.  463;  10O-47& 
483;  102-444,  503;  163-o05: 
164-248,  352.  3(«:  165-305; 
166-169,  390;  167-462;  169- 
199,  383,  440;  170-82;  173- 
428;  174-300;  177-365:  181- 
285;  183-40,  373;  184-301; 
186-261,  289;  187-104. 

App.  Div.  34-270. 

N.  Y.  Ann.  Cas.  7-415;  8-249;  9- 
163. 
1339. 

N.  Y.  118-231;  131-597;  190- 
244. 

Hun,  66-WrO. 
1340. 

N.  Y.  79-573;  149-188;  188- 
230. 

Hun,  17-142;  19-17;  24-320;  25- 
303;  54-5;  81-163;  86-505;  92- 
51- 

App.  Dlv.  9-371;  16-472:  66-109; 
82-640;    101-318;    1O0-037. 

Misc.  16-40;  23-642:  43-27. 

N.  Y.  Supp.  62-156;  87-1078; 
91-945  ;  96-359. 

Abb.  N.  C.  29-479. 
1341. 

Hun,  67-516. 

Misc.   16-40;  56-352;  68-180. 

N.    Y.   Supp.    30-853;   67-182L 

Civ.  Proc.  19-232. 

Abb.  N.  C.  29-479. 
1342. 

N.   Y.   79-573;  102-S83. 

Hun,  19-17,  74;  81-263;  77-386; 
83-258;  86-505. 

App.  Dlv.  31-558;  101-318; 
109-637. 

Misc.   12-406:    31-463 ;  63-25T. 

N.  Y.  Supp.  52-130;  64-448;  91- 
945;   96-359. 

Civ.  Proc,  19-1, 
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78-005; 


1.848* 

App.  D&T.  124-370. 
Misc.  <l-51;  43-27;  58-180. 
N.  Y.  Supp.  108-811. 
1344* 

App.    DIv.    42-137:    50-185;    67- 

553;     08-26;     108-284;     124- 

379. 
Misc.     16-363;     23-642;     42-185; 

45-574 ;    46-422  ;    47-520. 
N.  Y.  Snpp.  49-668;  52-156;  63- 

804;  73-007,  1119;  85-367;  01- 

36;     02-311;     106-811;     116- 

172. 
1845. 

App.   Div.  55-109. 
Misc.  41-87  ;  46-420  :  47-520. 
N.  Y.  Supp.  57-898. 
1346. 

N.    Y.   40-1;  52^471;   54-25;   78- 

605;  84-55;   162-147. 
Him,  16-141;  23-250;  37-275-  42- 

164;  61-224;   75-514. 
App.   Dlv.   24-23;   96-870;    122- 

608. 
Mi.se.     10-180;     14-309;     42-185; 

43-611  ;  45-575  ;  46-412  ;  47- 

N.  Y.'Supp.  35-710;  85-367;  88- 

282;   8i)-289;   91-36;   92^13; 

107-508. 
St.    iCop'r.    30-554;    39-666:    42- 

8;  48-508. 
Civ.  Pioc.  15-121. 
Suliil.  1. 

N.   Y.  50-480;  76-25;  90-95:  96- 

507;   113-55;  120-643. 
Hun,    8-35^9;    16-418;    19-9;    41- 

11;  47-152. 
^risc.    11 -.393. 
St.   Repr.  4-130. 
Snlitl.  2. 

N.    V.   64-236;   79-632;   112-413; 

1 7S-5:]."). 
App.    i)I\-.    1-409. 
Sr.  Kop'r.  31-817. 
Civ.    I'roc.  7-188;  12*324. 
Weeli.  Dig.  20-503. 
1347. 

N.     Y.    53-630;    76-514 

112-413;  123-120. 
Hill.   30-(T,S7;  31-25,  289;  46-74- 

App.     DIv.    O-370;     36-354:    63- 
J73|_^66-,527;    95-194;    118-7; 

Misc.   42-185;  45-575;  46-412. 
N.   Y.   Supp.   41-4n«:  73-369-  85- 

367;     88-502:     91-30;     92-413- 

103-330;  116-172. 
^'onJ^*^'^-    l''-'>n;    30-554;    37- 

803:  50-238. 
Civ.   Proc.   4-210;  5-143;   10-121- 

15-193;  19-90.  * 

A"Vd.  N.  C.  31-140. 
N.  Y.  Ann.  Cas.  2-274. 
Week.  Dig.  17-389;  21-342. 
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Snbd.  1. 

N.   Y.  47-469;  82-572. 
-  App.   Div.  66-530;  82^96. 
Saba.  2. 

N.   Y.   60-640;   114-500. 

Hun.  13-119;  23-15;  35-437:  88- 

Aiy),  piT.    14-163;    24-465.    521; 


18-412. 


114-986. 


N.  Y.  Supp.  34-612. 
CIr.  Proc.  7-192. 
Week.  Dig.  20-603. 
^  N.  Y.  Ann.  Cas.  6-268. 
Subd.  3. 
Hun,  6-201. 

App.  Dlv.  6-425;  126-85. 
Civ.   Proc.  7-192. 
Week.  Dig.  20-503. 
Snbd.  4, 
N.  Y.  51-558;  53-322;  56-72;  58- 
215;    70-101;    74-452;    79-175: 
85-546;   87-355. 
Hun,  15-483:  34-548;  41-584;  42- 

006;  88-328. 
App.  Div.  6-425:  22-541;  65-249: 

66-530;  126-85. 
Mi.sc.   16-151;  61-.^>98. 
N.  Y.  Supp.  114-146. 
Abb.  N.  C.  "^    '  " 
Sabd.  5. 

N.  Y.  63-508. 
App.  Div.  126-85. 
N.  Y.  Supp. 
Sitbtl.  O. 

^VtZl.n?''"^'    a»-634;    40-842; 
OU-4U0, 
1348. 

N.   Y.  87-409. 

Hun.  20-567;  66-558;  76-74;  79- 

541. 
App.  Div.  57-101;  66-530;  129- 

268. 
Misc.  45-575 :  46-412. 
^•.7«   S"PP-   73-370;   91-36;  92- 

413;  113-861. 
1349. 

N.    Y.    76-214:    93-650;    121-1.56. 
Hun.  24-320;  31-531;  73-443;  75- 

514;  80-383;  84-161;  85-106. 
App.  Dlv.  3.5.528;  94-116;  118- 

8;  122-368. 
Misc.  45-575  :  40-412. 
^«J-.?i^PP-  54-820,   916;  91-36: 

92-413  ;  10<l-096 
,  N.  Y.  Ann.  Cas.  1-27. 
1350. 
N.   Y.   121-57;   150-.544. 
App.     Dlv.    4-305;    24-55;    126- 

Mlsc. '  45-575. 

N.  \\  Supp.  49-123;  91-36;  111- 

St.  Rep'r.  12-642:  15-243. 
N.   Y.   Supor.  45-148. 
I.nw  Bull.   1-29. 
IS.'Jl. 
N.    Y.    71-4,30;    75-250;    76-825: 
123-120;   150-535,  ^^ 
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;  60. 


Hun,  16-586;  24-320;  2^-670; 

474;    80-257;    91-172. 
App.  Dlv.  20-69;  29-482;  31-313; 

30-341;    39-639;    54-367;    59- 

482;     83-62;     97-232;     lOO- 

526;  113-191;  119-196;  121- 

263;  122-359. 
Misc.  0-577;  11-125:  17-733;  20- 

512  :  ;*»-661  ;  47-473. 
N.  Y.  Supp.  61-1068;  55-203;  02- 

123:     0O-666:    69-349:    78-224; 

89-843;    104-460;    105-587. 
Civ.  Proc.  14-361;  15-22,  42,  321; 

19-203. 
Deiii.  0-287. 
1332. 

N.  Y.  146-251;  150-586. 

Hun,  40-557;  70-365.  ^  ^^^     ^^ 

App.    DIv.    22-100;    81-313;    97- 

N.     Y.     Supp.    47-770;    64-1044; 

89—843 
Civ.  Proc.  15-42;  19-203. 
1353. 

N.  Y.  85-353. 

Him,   40-545;  61-4;  78-378. 

App.   Div,   18-550. 

Misc.   7-348;   8-36C:  31-107;  32- 

535;  41-87;  46-422;  00-415. 
N.  Y.  Supp.  04-1066:  07-329;  SG- 
599;     92-311;     95-628;     113- 
581. 
Abb.  N.  C.  81-169. 
1354. 
N.  Y.  82-366. 

App.  Dlv.  20-69;  119-335. 
1355.  _^_  ^_^     --*v 

App.  Dlv.  7-486 ;  105-625 ;  110- 

334. 
Misc.  11-382;  41-87. 
1356. 
N.  Y.  69-219;  73-1;  77-601;  140- 

251. 
Hun.   34-584;  41-9:  58-287;  63- 

496;  09-276;   74-191;   70-74. 
App.  Div.  3-108;  4-544;  6-28:  9- 
32:  14-57:  15-294;  22-178,  287. 
298-  25-25:   32-8;  55-249;  59- 
187;  78-496;   1O0-342;   109- 
635;   111-291;   112-892. 
N    Y.  Supp.  41-202;  47-883;  62- 
618:  09-57;   79-801;  94-463; 
97-503. 
St.   Rep'r.  56-555. 
(Mv.  Proc.  15-119. 
1^37. 

N    Y.  107-272;  183-230. 
Hun,    03-49<;;   00-305;  92-376. 
App.    Dlv.    4-543:    14-57;    30-28. 
53  :  30-494  :  89-234  ;  102-101  ; 
10<t-342;  109-635:  121-577. 
N.  Y.  Supp.  30-547:  41-202;  51. 
89T:    55-657;     08-301:    85-943: 
92-478  ;   94-463  ;  90-359  ;  lOO- 
275. 
Clv.  Proc,  19-118, 
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28-212. 


1368. 

N.  Y.  28-600;  29-400. 

App.  Dlv.  7-486.  533;  14-«7;  86- 

2^ 
N.   Y.'   Supp.  68-627;  83-308. 
Week.   Dig.   20-128.   249. 
1359. 

Hun,  63-490. 

App.  Dlv.  14-57;  26-69;  91-373. 
1300. 

App.  Dlv.  14-57. 
Week.  Dig. 
1361. 
N.  Y.  128-93;  162-456;  164-453: 

165-305;  174-25. 
App.  Div.  14-57;  26-60;  111-29L 
nT  Y.  Supp.  97-603. 
1302. 

N.  Y.  54-07. 
Misc.   41-555. 
T.  &  C.  8-608. 
1303. 
Hun,   78-584. 
N.   Y.   Supp.  29-610. 
1364. 

How.   66-398. 
N.  Y.  Supp.  104-500. 
Week.   Dig.  12-235. 
Law  Bull.  1-20. 
1369. 

N.   Y.  36-49;  110-80a 
Hun,  88-149. 

App.  Dlv.  48-103;   102-432. 
Clv.  Proc.  16-227. 
1306. 

N.    Y.   21-481;   40-401;   88-611. 
N.   Y.   Supp.  44-55. 
Abb.  N.  C.  29-108. 
1307. 

N.  Y.  110-866. 
1368. 

N.   Y.  86-517. 
Misc.  56-451;  61-388. 
1309. 

N.  Y.  106-12;  119-866. 
Hun,  79-130. 

Misc.   27-559;   69-24;   61-388. 
App.  Dlv.  121-439. 
N.  Y.   Supp.   106-273;  111-1081. 
Civ.  Proc,  16-227. 
1370. 

N.  Y.  98-4;  130-487. 

Hun,  33-14;  79-130,  140. 

App.    Dlv.    46-303;    87-36;    114- 

441, 
Misc.   26-750. 
St.  Rep'r.  84-827. 
Abb.  N.  C.  20-180. 
Dnly,  10-402. 
Solid.  2. 
Hun,  32-10. 
N.   Y.   Supp.  18-804. 
Civ.    Proc.   4-397:  7-404. 
Week.   Dig.  20-374, 


NOTES. 


1371, 

N.  Y.  31-356. 

App.  Div.  31-308. 

Misc.  16-518. 

N.  Y.  Supp.  S2-e27. 
1372. 

Hun.   30-233;  38-149;  4S-13S. 

Misc.   41-555. 

N.   Y.  Supp.  86-115. 
1373. 

Han,  60-39. 

App.    Div.   96-193. 

N.  Y.  Snpp.  88-502. 
1876. 

N.  Y.  06.247. 

Hun.  38-142. 

App.    Div.    69-358;   71-597;    94- 

App.  Div.  128-453. 

Misc.  60-451;  69-448. 

N.   Y.   Supp.  111-19;  112-900. 
1376. 

N.  Y.  98-1. 

A--.  Div.  128-453. 

Misc.  66-450;  69-25,  448;  61- 
388. 

N.  Y.  Supp.  107-274;  112-900. 

N.  Y.   Supp  111-19. 

Abb.  N.  C.  16-431. 
13TT. 

N.    Y.   121-630. 

Hun,  88-142;  66-42. 

App.  Div.  17-184;  60-422;  69- 
358;  70-416;  126-418;  128- 
453. 

Misc.  86-327:  69-25,  234,  448. 

N.  Y.  Supp.  62-985;  61-967;  74- 
667;  76-236;  94-704;  110- 
539;  111-1081:  112-700. 

St.  Rep'r.  44-107. 

Civ.  Proc.  19-1. 

Abb.  N.  C.  20-14. 

N.  Y.  Ann.  Caa.  6-75. 
Snbd.  1. 

Hun.  11-380;  24-161:  67-41: 
80-113. 

App.  Div.  81-294. 

Misc.  29-516. 
Snbd.  2. 

N.  Y.  26-388. 

Hun,  66-464. 

Misc.  7-2ia 

N.  Y.  Supp.  6-515. 

Abb.  N.  C.  20-14;  26-53. 
1378. 

N.  Y.  121-626. 

Hun,   70-481. 

App.  Div.  70-416, 

Misc.  69-237. 

N.  Y.  Supp.  110-530. 

Abb.  N.  C.  20-14. 
1379. 

N.  Y.  lSO-313:  146-342. 

Hnn.  24-238:  81-235. 

App.   Div.   62-115. 

Misc.  8-420;  69-26. 

N.  Y.  Supp.  64-1044. 


1880. 

N.  Y.  130-313. 

Hun,  28-452;  41-196:  79-226:  61- 
235. 

App.    Div.    14-317;    36-595:    52- 
115;  101-359:  116-862. 

Misc.  6-398;  7-566;   31-541:  42- 
633;  69-20. 

N.    Y.     Supp.    30-709;   64-1044; 
101-62. 

St.  Rep'r.  36-535;  61-230. 

Civ.  Proc.  19-363. 

N.  Y.  Ann.  Cas.  4-132. 
1381. 

N.  Y.  130-317. 

Hun,   29-12;   38-186. 

App.   Div.  62-115. 

msc.  69-26. 

St.  Rep'r.  44-107. 

Redf.    4-374. 
Snbd.  1. 

N.  Y.  131-80. 

Hun,  30-571;  41-198. 

St.  Rep'r.  36-536. 
Snbd.  2. 

Hun,  28-453. 

Civ.  Proc.  8-464. 
1382. 

N.  Y.  66-247. 
1383. 

Misc.  27-200. 
1386. 

N.  Y.  13-189;  46-868. 

T.  &  C.  3-210. 
1387. 

Cow.  3-89. 
1390. 

Hun,  46-50. 

App.  Div.  24-607;  106-328: 
108-320. 

Misc.  16-530;  34-195;  42-394: 
64-42. 

N.  Y.  Supp.  14-140;  104-492; 
116-829. 

St.    Rep'r.   36-304;   89-195. 

Civ.  Proc.  20-402. 

How.    14-486. 

Dem.  6-141. 
Snbd.  4. 

Hun.  36-17;  61-6. 

St.   Rep'r.  18-468. 
Snbd.  0. 

Hun,  76-412. 

Misc.  3-121. 
1391. 

N.  Y.   130-313. 

Hun,  20-110;  36-12;  46-48,  317; 

App.  Div.  24-607;  41-453;  69- 
438:  97-338;  98-66;  99-568; 
101-10;  103-421,  540;  108- 
22;  108-319:  113-427;  116-722. 

Misc.  16-531;  31-495;  39-408; 
42-394  ;  43-603  ;  44-408  :  40- 
278;  54-42:  56-311;  60-5G6. 

N.  Y.  Supp.  68-880;  74-084;  89- 
1019 :  61-737  ;  92-56  ;  93-140  ; 
96-474.  760;  99-269:  104-492: 
112-467;  116-885;  116-61, 
1063 
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St.  Rep'r.  5.2SL 
How.  67-189. 
T.  &  C.  8-506. 
N.  Y.  AniK  Cas.  10-896. 
1392. 
Misc.  16-552. 
N.  Y.  Supp.  104-492, 
1303. 

N.  Y.   119-550. 

Hun,     32-19;     86-583;     77-28; 

83-404. 
App.    DIv.    13-473:    aO-244;    22- 
451;  38-25;  35-208:  41-379:  4T- 
115;   105-47;   106-323 ;   107- 
154. 
Misc.  6-185;  10-195.  331;  15-162.' 
10-655:    27-304;    31-495,    541; 
85-173;   51-482, 
N.  Y.  Snpp.  31-310;  53-709;  58- 
558  ;  65-557.  646  ;  71-474  ;  94- 
194,  667;  101-688, 
Civ.  Proc.  14-372, 
N.  Y.  Ann.  Cas.  4-124.  n. 
Connoly,  1-183. 
1394. 

N.  Y.  48-188. 
Hun,  36-583. 
1395. 

App.  Dlv.  106-323. 
Misc.   15-526. 
1396. 

App.  Dlv.  106-323. 
1397. 

App.  Dlv.  25-308;  106-323. 
1398. 

App.  Dlv.  106-323. 
Barb.  26-374. 
1399 

App.  Dlv.  106-323. 
1400. 

App.  Dlv.  106-325. 
1401. 

Hun,  55-266. 
1404. 

App.  Div.  107-154. 
Misc.    20-496;    35-174;    42-319. 
N.  Y.  Supp.  28-258  ;  46-637  ;  94- 
1018. 
1405. 

N.  "y.   54-97;   77-466,   625;   136- 

378;    166-128. 
Hun,   7-405;   17-30,  625;  18-161; 

19-.'>34;  91-70. 
App.  Dlv.  7-552:  12-493;  15-341, 
Misc.  15-531;  59-338. 
N.     Y.     Supp.     36-175;    46-999; 

112-;il2. 
N.  Y.  Ann.  Cas.  4-348;  6-125;  9- 
461. 
1406. 
N.    Y.    2-451;    49-539;    124-613; 

148-177. 
Hun,  2-603:   79-148. 
App.   Dlv.   1-500:   18-436. 
N.    Y.    Supp.    29-757:   46-999. 
N.  Y.  Ann.  Cas.  2-350.  I 


1407. 

N.   Y.   124-613;  148-177. 

Lans.  7-161. 

N.  Y.  Ann.  Cas.  2-350. 
1408. 

App.  Dlv.  69-60. 

Misc.  62-67. 

N.  Y.  Supp.  74-685. 
1409. 

Hun,  40-328. 

Barb.  42-418. 

Dem.   5-619. 
1410. 

N.    Y.    166-128. 

N.  Y.  Ann.  Cas.  9-46L 
1411. 

N.    Y.    166-128. 

App.  Dlv.  19-251:  20-567. 

N.  Y.  Supp.  47-310. 

N.  Y.  Ann.  Cas.  4-244;  9-461. 
1412. 

N.   Y.   11-508:  52-185. 

N.  Y.  Ann.  Cas.  4-848. 
1413. 

N.  Y.  49-539,  595;  52-146. 

App.   Dlv.   19-344. 
1414. 

App.   Dlv.   19-344. 

N.  Y.  Super.  47-275. 
1418, 

Hun,   81-404. 

App.  Dlv.  19-159. 

Misc.  24-309;  81-712;  62-307. 

N.    Y.   Supp.   46-4;  52-1078;  6C- 
314;  114-774; 

N.  Y.  Ann.  Cas.  4-833,  n. 
1419.  ^^ 

Hun,  61-220. 

App.   Dlv.   19-159. 

Misc.     lH-37;     24-309;    31-712; 
62-308. 

N.   Y.   Supp.  46-4;  62-1078;  6S- 
314. 

N.  Y,  Ann.  Cas.  4-888,  n. 
1420. 

Anp.   Dlv.  19-150. 

Misc.  89-664. 

N.  Y.  Supp.  46-4. 
1421. 

N.    Y.    47-242;    Ol-SH;    96-175; 
98-19;    129-851;    160-504. 

Hun,   47-628;   86-121. 

App.    Div.    13-182:    21-619;    26- 
613;  39-607;  44-286. 

Misc.   7-46:   11-447:  16-670;   18- 
37;  19-220:  23-600;  68-278. 

N.  Y.  Supp.  32-222:  47-756:  69- 
125;  51-1122;  60-756;  103-192. 

N.   Y.   Super.   64-535. 

How.  67-148. 

N.  Y.  Ann.  Cas.  1-221;  2-101;  4- 
62,  n.    - 
1422. 

N.  Y.  91-377;  129-351. 

Hun.  86-121. 

App.  Dlv.  44-29& 

.Misc.  63-278. 
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N.  Y.   Supp.  60-736;  103-ld2. 

N.    Y.   Auu.   Cas.  »-101. 
L423. 

N.    Y.  120-351. 

App.  Div.  21-621:  44-240. 

MiHC.  58-278. 

N.   Y.   Supp.   4T-754;   103-102. 
I.424* 

lIiiD.   86-121. 

Misc.  16-672;  53-278. 

N.   Y.   Supp.   1O3-102. 

W.  Y.  Ann.  Cas.  2-08. 
142S. 

Misc.  B3-278.     . 

N.   Y.   Supp.  loa-102. 
1426. 

Hun,  86-120. 

N.  Y.  Supp.  aa-isa 

N.  Y.  Ann.  Cas.  2-00. 
^427. 

Hun.  47-628. 

N.  Y.  Ann.  Cas.  4-64. 
1428. 

N.  Y.  52-185. 

Hun,  10-318. 

Abb.  (N.  S.)  14-16. 

T.  ft  C.  4-681. 
1420. 

N.  Y.  Super.  80-528. 

Karb.  62-430. 

T.  ft  C.  8-210. 
1430. 

App.  DIv.  88-407. 

N.  Y.  Supp.  82-198, 

Wtnd^  20-416. 

Hill,   7-150. 
1431. 

N.  Y.  16-575. 
1  How.  20-4ia 
til  432. 

N.  Y.  54-500. 

Hun.  78-70. 
1434. 

Hup,  70-142. 
App.  Dlv.  14-32. 
Misc.    18-405;   82-640. 
N.    Y.   Supp.   67-461. 
N.   Y.  Ann.  Cas.  4-06;  8-86L 
8«bd.  2. 
N.   Y.  45-368. 
App.  DIv.  14-26. 

Hun,  66-448. 

Abo.  N.  C.  20-410. 

Vcek.  Dig.  2-370. 
14S6. 

i  K.  Y.  45-368. 
^  Hun,  46-432. 
|4S7. 

K  Y.  17-276:  78-430. 

Hun.  18-6.  3.^55:  02-157. 

^»p.  Div.   41-626. 

H  Y.  Supp.  86-376. 

^end.  6-522. 

Week.  Die.  0-277. 

T.  ft  C.  4-681. 


1438. 

Hun.  70-142. 
1430. 

Hun,  20-564. 

Week.  D\g.  10-12& 
1440. 

N.  Y.  80-634;  128-190;  140-887. 

Hun.  78-114. 

App.  Div.  10-387:  88-290. 
1441. 

N.  Y.  1O2-130.. 

App.  Dlv.  83-200. 

Misc.  46-286. 

N.  Y.  Supp.  02-518. 
Subd.  2. 

Hun.  31-525. 
1446. 

N.    Y.    84-235;    86-507:    60-610; 
62-400:   127-316. 

T.  ft  C.  5-140; 
1447. 

N.  Y.  56-607. 

Wend.  22-116. 
1448. 

N.  Y.  Super.  88-580. 

Barb.  44-251. 

Wend.   15-248. 
1448. 

App.   Dlv.   10-387. 

Barb.  66-610. 

Lang.   7-393. 
1450. 

N.   Y.   2-484;   10-360:  84-235. 

Hun,   2-542;   32-624. 

App.   DIv.   10-387. 
1451. 

N.    Y.    34-280. 

Hill,  2-51. 
1454w 

S.  Y.  120-217. 
1455. 

N.  Y.  34-285;  62-406. 

Hun.  43-1. 

T.  ft  C.  5-140. 
1456. 

Cow.  7-658. 
1457, 

N.  Y.  2-484. 

Hun.  70-143. 
1458. 

N.   Y.  34-280. 
1460. 

N.  Y.  34-289. 
1461. 

N.  Y.  4-553. 
1462. 

N.   Y.  56-507. 
1468. 

N.   Y.  122-322. 
1464. 

N.  Y.  88-600. 
8n1id.  8. 

Tlim.  32-627. 
1405. 
Subd.  8. 

Hun.  87-202. 


1 
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46-^68. 


4»-157. 
Div.   89-607. 
Supp.  8«-e09. 
14-802. 


1468. 

N.  Y. 
1409. 

N.  Y.  66-507. 
1470. 

N.  Y.  56-507. 
1471. 
Hun. 
App. 
N.  Y. 
Civ.  Proc. 
1472. 

N.  Y.  2-490. 
Misc.  38-652. 
N.  Y.  Supp.  78-255. 
Barb.  42-418. 
1473. 

App.  Dlv.  89-607. 
Misc.  35-538;  38-652. 
N.  Y.  Supp.  78-255;  85-609. 
Barb.  42-418. 
1474. 

N.  Y.  2-490;  45-368. 
1476. 

N.  Y.  56-507. 
App.    Dlv.   83-407. 
1478. 

N.  Y.  Supp.  82-198. 
1479. 

N.  Y.  3-138. 
1481. 

Johns.  Ch.  5-286. 
1483. 

Johns.  Ch.  5-235. 
1487. 

N  Y.  40-124;  46-349;  61-594; 
53-31;  81-43;  90-379;  94-473; 
159-50.  _ 

Hun.  37-507;  51-594;  57-582. 
Adp.   Div.  1-155;  68-14;  82-542; 
>S-194;       95-410;       109-756; 
127-40. 
Misc.  46-349. 

N.   Y.   Supp.   86-978;^ 53-58:  34- 

1043;    V4-194;    81-606;    83- 

135;  96-191;   101-627. 

St.   RepT.  23-412.     ,  ,„      „  ,^^ 

Civ.    Proc.    4-344;    5-13;    8-193; 

14-350;  15-417. 
Abb.  N.  C.  22-79. 
N.  Y.  Super.  49-277.  _    ^^ 

N.  Y.  Ann.  Cas.  4-313;  6-65,  231. 
8iit»d.  1. 

N.  Y.  38-206;  169-57. 

Hun.  20-19;  21-239;  37-511;  52- 

128 
App.  Dlv.  31-292;  101-598. 
Misc.  23-723. 
N.  Y.  Supp.  52-988. 
St.  Rop'r.  17-974. 
Civ.  Proc.  7-392:  8-199. 
Abb.   N.   C.  22-74. 
N.  Y.  Super.  49-3;  52-236. 
flnbd.  2. 

N.  Y.  30-.W1:  53-260;  77-96;  80- 

202;  90-379. 
Hun.  14-168. 
App.  Dlv.  101-59a 


Misc.  31-661.  ,  ,  _^ 

Civ.   Proc.  8-195:  14-868, 
N.  Y.  Super.  52-557. 
148i8. 

App.  Dlv.  68-14. 

N.    Y.    Supp.    74-194;   84-100»; 

109-676. 
Barb.  42-435. 
T.  &  C.  (Add.)  1-10. 
1489. 

N.   Y.    142-182. 

Hun,  86-283;  38-149;  45-133;  81- 

240 
App.'Dlv.  31-294;  68-14. 
Misc.  40-268;  41-557. 
N.  Y.  Siipp.  83-638;  74-194;  81- 

945^  86-115. 
N.  Y.  Ann.  Cas.  6-66. 
1491. 

App.  1>IV.  42-815. 
1492. 

Hun,  79-465. 
1494. 
Han,  20-44. 
App.  Dlv.  42-815. 
Misc.  26-291. 
N.  Y.   Supp.  55-49. 
How.  50-308. 
1496. 

N.  Y.  101-18;  129-188. 
1496. 
N.  Y.  101-13;  129-183;  160-1W; 

178-415;  186-490;  191-325. 
Hun,  46-603. 
App.  Div.  1-139;  38-173;  46-508; 

58-186  ;  79-249  ;  1O9-220. 
Misc.  40-471.  548;  48-307. 
N.  Y.  Supp.  56-705;  62-89. 

^^S\.  129-183;  178Htl6;   191- 

326. 
Hun.  76-608. 
App.  Dlv.  1-139;  46-592;  58-186; 

79-249. 
Misc.  89-219;  40-471;  43-306. 
N.  Y.  Supp.  62-89. 
1498. 

Civ.  Proc.  6-880. 
1499 

App.  Dlv.  67-504;  81-211;  97-16. 
Misc.  88-36.  _^    ^ 

N.  Y.  Supp.  73-1006;  76-881;  89- 

720;  89-624. 
Week.  Dig.  19-564. 
Sabd.  2. 
App.  Div.  51-552;  67-606. 
Misc.  29-97. 
1600. 

167-184;  191-824. 
79-511:  81-315.  _ 

Dlv.   5-120;  9-26:  88-167. 

Supp.'56-704;  199-447. 


N.  Y. 
Hun, 
App. 
Misc. 
N.  Y. 
1601. 
N.  Y.  120-628; 
Hun,  26-601. 
1056 


169-484. 


•wm: 


^%; 


Div.     23-10;   48-355;     56- 
f67;  125-344. 

Misc.   11-579. 

N.    Y.    Supp.    82-806;    60-181; 
05-801;  100-647. 

N.  Y.  Super.  54-18.    . 
1502. 

N.  Y.  OS-451;  110-537;  142-182; 
147-255;  152-178. 

Hud.  18-350;  81-240. 

App.  Dlv.  15-579. 

Misc.  12-385;  58-399. 

N.    Y.    Supp.    33-638;    44-641; 
100-447. 
1503. 

N.     Y.     106-50;     110-537;    12»- 
183;  142-182;  152-182. 

App.  Dlv.  32-142. 

N.  Y.  Supp.  109-44T. 
1504. 

N.  Y.  65-411:  llS-47ff;  160-890. 

App.    Div.    20-227;    2T-417;    52- 
103. 

N.  Y.'  Supp.  50-326. 
1505. 

N.  Y.  118-476. 

Hun.  48-371. 

App.  Div.  20-228;  98-565. 

Misc.  47-239. 
1507. 

N.  Y.  105-185;  110-547. 

Hun.  56-39. 

App.  Div.  20-229. 
1508. 

App.  Div.  4-318. 
1509. 

N.   Y.  64-27. 
1511. 

App.  Dlv.  27-417. 
1512. 

Misc.  11-650;  27-240. 
1518. 

MiBC.   11-650;  27-240. 
1514. 

Misc.  11-650. 

N.  Y.  Supp.  82-705. 
1516. 

N.  Y.  111-265. 

Hun,   70-511. 

App.   D!v.   36-260. 

N.  Y.  Supp.  56-249. 
1516. 

Misc.    12-385. 
1519. 

Hun.  82-394. 
1520. 

Hun,   82-394. 
1522. 

App.  Dlv.  84-378. 
1524. 

N.  Y.  126-336. 

Hun.  65-572.  ^^ 

App.  Div.  12-114;  61-173;  126- 

673. 
Misc.  10-479;  27-6. 
N.  Y.  Supp.  70-447. 
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1525. 

N.    Y.     14-88;    79-^60;     90-238; 
136-336;      139-538;      148-294; 

186—490 
Him,     41^05;     76-159;     80-507; 

87-370;    00-180. 
App.     Div.     7-402;    24-345;    31- 

217;    55-166;    98-236;    109- 

219;    117-485;    120-573;    128- 

087. 
Misc.  16-479;  40-471;  44-27. 
N.  Y.  Supp.  48-675:  52-536;  54- 

287;    66^922;    87-742;    89-704; 

102-792. 
Civ.  Proc.  19-46. 
Abb.  N.  C.  29-300.  318. 
N.  Y.  Ann.  Caa.  5-889. 
1526. 
N.  Y.  90-23a 
Hun,  84-560. 

App.  Dlv.  107-614;  126-573. 
1529. 

N.  Y.  Supp.  94-690. 
1531. 

N.   Y.   101-113;    178-415;   191- 

326. 
Han,  51-119;  76-608. 
App.     Dlv.    46-592;    58-186;    79- 

250;   115-96;  126-664. 
Misc.  40-471. 
N.  Y.  Supp.  62-39;  79-937;  lOO- 

6.tl;  111-231. 
1582. 
N.  Y.  117-520:  129-17;  137-119; 

148-162;  186-490. 
Hun,     22-490;     42-638;     53-324; 

72-iaS,  291;  74-416. 
App.    Dlv.     7-276;     18-173,    312; 

21-141;     29-519:     36-207;     39- 

105,  306;  48-372;  58-445;  61-1; 

77-270;      116-898;      121-270; 

125-130. 
Misc.     10-25:     16-150;     20-246; 

27-296  ;  41-207  ;  42-256  ;  46- 

288;  54-458. 
N.  Y.  Supp.  47-450;  56-963;  58- 

438;  68-269;  69-223;  70-163. 
Civ.   Proc.  16-436. 
Abb.  N.  C.  31-471. 
N.  Y.  Super.  59-27. 
1588. 
Hun,    49-502;    79-292. 
App.     Div.     8-378;    21-141;    29- 

519;     36-207;     58-446;     123- 

834 
Misc.*  20-246;    28-548;    41-207; 

42-256. 
N.  Y.  Supp.  47-450;  52-260;  66- 

890;   112-1106. 
Cljir.  Proc.   15-436. 
Abb.  N.   C.  81-471. 
1584. 
App.  DlT.  58-446. 
Misc.    42-10. 
N.  Y.  Supp.  69-228:  86-6a8c 


( 
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1636. 
N.  Y.  138-^. 
Hun,  34-188. 
St.   Rep'r.   11-274. 
1687. 
N.    Y.    137-119;    148-148;    149- 

237. 
Hnn,     22-490;     28-431;     48-270, 

420;    61-209;    82-236;    88-391; 

89-366. 
App.    Div.    29-517;    89-106;    40- 

257;  116-575;  122-436. 
M(sc.  39-364  ;  63-114. 
N.  Y.  Supp.  31-230:  34-813:  61- 

134;    62-260;    69-201;    100-578. 
N.  Y.  Ann.  Cas.  2-118,  420. 
1638. 

N.   Y.   178-95. 

Hun,  38-366;  43-249;  88-394. 

App.    Div.     2-560;    4-284;     6-79; 

18-312;    21-141;    29-169;    48- 

373;    62-457:    89-170;    96-36: 

12«-53;  18O-180. 
Misc.    30-18:    33-161,    438;    84- 

666 ;  43-289  ;  47-474. 
N.  Y.  Supp.  47-450:  65-197;  70- 

725;     80-392;     96-966;     112- 

441. 
N.  Y.  Super.  69-27. 
N.  Y.  Ann.  Cas.  2-113. 
1889 

Hun,  88-366;  43-249:  82-237. 
App.   Div.  21-629;  48-373;   ISO- 

180. 
Misc.  28-306. 

N.  Y.   Sopp.  47-303;  63-269. 
1640. 
N.  Y.  178-95. 
Hun,   43-249. 
App.    Div.    40-98;   89-170;    101- 

Misc'  16-149;  42-633. 
N.   Y.   Supp.  86-766. 
1641. 

Misc.  8-606. 
1642. 

N.  Y.  126-370;  173-95. 
App.   Div.   39-421;   89-170. 
N.    Y.    Supp.    86-766. 
Misc.  47-21. 
1648. 

N.    Y.    137-119;    171-176;    178- 

96. 
Hun,     60-292;     77-428;     82-238; 

88-392. 
App.    Div.    3.3-443;    39-106;    40- 

257;  61-1:  66-308:  71-204;  73- 

109;      76-26;     89-169,      171; 

109-243. 
Misc.  8-474;  38-652;  43-522. 
N.  Y.   Supp.  34-813:  61-994;  70- 

163;  75-706;  78-255;  86-766L 
N.   Y.   Ann.   Cas.  2-118. 
1644. 

N.    Y.     120-590;    137-126;    148- 

349;  149-237;  17.3-95;  lSl-119 
Hua,   62-532;    88-392;   89-867.    ' 


App.    Div.    7-274;    61-4$^;    62- 

260;    89-171;    98-268;     lOB- 

306. 
Misc.  80-321;  81-7. 
N.  Y.  Supp.  6:V-457;  64-661;  66- 

207;   70-1122;  90-516. 
1646. 

N.  Y.  142-453;  181-119. 
App.    Div.   71-204;  9S-268. 
N.  Y.  Supp.  76-706;  90-516. 
1646. 
N.    Y.    109-495;    117-520;    14»- 

458. 
App.  Div.  18-173;  40-96;  71-204: 

101-195. 
N.   Y.  Siipp.  46-768;  67-568;  76- 

706;  91-912. 
1664. 
App.  Div.  18-174. 

St. 'Rep'r.  28-674. 

N.  Y.  7.3-355;  101-172;  108-167: 

107-545;  117-521. 
Hun.     48-252;     46-212;     49^602; 


App.  Div.  34-70;  111-617; 
452.  * 

N.  Y.  Supp.  63-1068;  98-76. 

Civ.  Proc.  16-447. 

N.  Y.  Super.  64-247. 

N.  Y.  Ann.  Cas.  2-128. 
Subd.  1. 

N.   Y.   137-126. 

App.   Div.  89-423. 

St.  Rep'r.  60-172. 
Snbd.  2. 

N.  Y.   109-496. 

a^tw.^SP'''-    *^"^»   l«-«7. 
Snbd.  3. 

J  Am).  Div.  111-617. 

App.  Div.  78-13. 
1669. 

App.  Div.  29-170. 

Misc.  37-382. 

St.  Rep'r.  8-168. 
1660. 

App.  Div.  36-388. 

N.  Y.  Supp.  66-370, 
1661. 

App.  Div.  46-496;  78-601. 

Misc.    23-568.  ^^ 

N.  Y.  Supp.  61-600;  89-326L 
1662. 

N.  Y.  66-442. 

App.  Div.  46-496;  62-87;  78-006. 

NY.  Supp.  61-600;  70-924;  80- 
126. 
1563. 

App    Div.  84-70;  40-97. 

N-  ^^.     Supp.    63-1067;    67-663; 
61-600. 
1664. 

N.  Y.  184-375. 

App.    Div.    40-97:   46-497. 

N.  Y.  Supp.  67-663;  61-600. 
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HKyt^m. 


App.  Dlv.  40-07;  45-^97. 
N.  Y.  Snpp.  57-568;  61-000. 

App.  DIv.   40-07. 
N.  Y.  8upp.  57-668. 

ises. 

Misc.  88-121. 

xseo. 

App.  DIv.  8-826. 
Misc.  48-817. 

App.   DiT.  19-228;  a4-82a 
N.  Y.  Supp.  45-877. 

iB7e. 

App.  Div.  26-146. 

N.  'y.    101-172;    lOa-165;    149 

Hun/    46-212;     49-502;     62-29. 

70-140;   88-303. 
App.    Div.    17-322:    25-146;    89- 

428;    40-98;    45-157;    78-606; 

111-617;  129-452. 
N.  Y.  Supp.  80-126;  98-76L 
Civ.  Proc.   15-436. 

^JL>^'  ^^^'  Cas.  7-75,  80. 
1678. 

App.  DIv.  78-606. 

N.  Y.  Supp.  80-126L 
1679. 

N.  Y.  10O-339. 

Hun.  43-22;  62-29;  94-590. 

App.    Div.  45-167. 

N.  Y.  Supp.  60-1089. 
1680. 

N.  Y.  142-545. 

Hun,   43-22;   62-29;   64-599. 

Misc.  27-447. 
1681. 

Misc.   7-393. 

Civ.  Proc.  ,28-873. 
1682.  ^ 

N.  Y.  124-600;  173-336. 

Hun.  58-407:  65-176. 

App.  DIv.  19-222;  106-293. 

St.  Rep'r.  36-468;  45-877, 
1587. 

App.  DIv.  18-178. 
1589* 

Hun.  50-199. 

App.  DIv.  54-608;  71-204. 

Misc.  18-629;  27-610. 

N.  Y.  Supp.  66-1000;  111-231. 
1590. 

App.  DlT.  70-186. 
1594. 

N.  Y.  190-339. 

App.  Div.  117-409. 
1595. 

N.   Y.  Super.  59-37. 
1596. 

N.  Y.  178-223. 

Hun.  31-634. 

App.  Div.  96-46 ;  118-21. 

N.  Y.  Supp.  86-592. 

Week.  D^.  18-389. 


1697. 

N.  Y.  71-474;  178-228. 

Hun,  85-553. 

App.   DIv.   90-46. 

Misc.  51-467. 

N.  Y.  Supp.  88-108;  86-5A2. 
1599. 

N.  Y.  7-201. 
160O. 

N.  Y.  97^400. 

Hun.  54-349. 

Aw^    Div.   65-306,  312;   80-268; 

N.  Y.  Supp.  80-241:  113-1062. 
N.  Y.  Ann.  Cas.  8-837. 
1601. 

N.  Y.  Supp.  118-1062. 
1608. 

App.  DIv.  55-313. 
1606. 

Hun.  11-616. 
1607. 
N.  Y.  7-201. 
App.  Div.  128-189. 
N.Y,  Supp.  112-678. 
1609. 
Hun.  41-486. 
App.  Div.  129-668. 
1618. 
N.  Y.  50^647. 
App.   Div.  42-408;  78-18. 
St.  Rep'r.  6-531. 
1614. 

App.  Div.  46-661. 
1617. 
N.  Y.  138-426. 
Hun.  14-672. 
App.  Div.  64-509. 
N.  Y.  Supp.  72-326. 
1618. 
App.  Div.  64-500. 
N.  Y.  Supp.  72-326L 
1619. 
N.  Y.  188-472. 
Hun.  42-192. 
Misc.  32-288. 
1628. 

Hub.  «4-869. 
1625. 
App.  DIv.  18*.dl3. 
N.  Y.  Supp.  111-526. 
1626. 
N.  Y.  134-128;  150-184. 
Hun.  61-442.  497. 
App.  Div.  49-166;  64-136;  87- 

185;  107-110. 
Misc.  81-521. 

N.   Y.   Supp.  66-414;  68-188. 
Civ.   Proc.  14-88. 
1627. 
N.  Y.  58-280. 
Hun,  55-176;  61-497. 
App.     DIv.     107-109;     111-47^; 

117-409. 
Misc.    33-364;    41-817;    50-411; 
62-82. 


( 


NOTBS. 


N. 


Y.    Bupp.    68-577;    04-1060; 
3;  114-918. 


»T-913 
St.  Rep'r.  82-322. 
Civ.  Proc.  11-439. 
Svbd.  1. 
N.    y.   77-512;   78-239.   414;  88- 
434;   91-392;   96-252;   13S-275; 
158-317. 
App.  DW.  107-113;  111-476,479. 
St.  Kep'r.  41-293;  47-491. 
Abb.    N.   C.  229-298. 
1«S8. 
N.  Y.  125-680;  172-88. 
Hun.   81-390. 

App.    Div.    80-148;    49-308;    57- 

483:     75-451;     7C-76:     77-322; 

81-74;  107-109;  109-616;  111- 

476;   12H-468. 

Misc.  18-55;  19-56;  34-831;  41- 

310;  62-82. 
N.    Y.    Supp.     31-110;     67-1062; 
69-807;    78-440;     79-283;    80- 
977;     96-564;     97-913;     112- 
855;  114-918. 
St.  R«^p'r.  86-8. 
N.  Y.  Super.  54-400. 
1629. 

App.   Div.   57-483;  77-322;  116- 

415;  122-276. 
Misc.  34-331. 
N.  Y.  Supp.  47-733;  69-807;  79- 

233;  101-832:  106-970. 
St.  Rep'r.  70-470. 
1630. 
N.  Y.  138-458;  172-83. 
Hun,  69-418,  419. 
App.  DIv.  81-74. 
N.   Y.   Supp.   85-676;  67-1062L 
St.  Rep'r.  70-470. 
1631. 

Misc.  22-372. 
1632. 

N.   Y.   132-4M:   185-812. 
Hun,   37-262;  46-382. 
App.     DiT.    8-573;    15-315;    17- 
151;    21-580;    76-175;    85-294; 
93-262 ;  98-297 ;  117-402. 
Misc.   14-301;  32-1.33:  39-212. 
N.  Y.  Supp.  48-368;  87-747;  90- 

582. 
N.  Y.  Ann.  Caa.  2-212. 
1633. 
N.   Y.   73-256. 
Hun.   70-97. 
App.  Dlv.  102-202. 
Misc.  31-521. 
1634. 

How.  Pr.  54-129. 
1635. 

How.  Pr.  54-129. 
1636. 
Hun,  15-511;  17-524. 
^riRC.   20-453. 
N.   Y.   Supp.  57-602. 
1637. 

N.  Y.   19-443. 
Uun.  10-14. 


App.   Dlv.  41-552. 
Misc.  11-170;  26-453. 


N.  Y.  Sapp.  67-602. 
1638. 
N.  Y.   114-36;  132-106;  136-10; 

142-373;   166-447;   186-383. 
Hun,  63-563;  78-382. 
App.   Dlv.  1-272;   16-24;  22-312; 

26-340;     28-373;    5O-350;    62- 

617;   68-261;   67-356.   574;  68- 

119;    85-470;    90-456;    106- 

414;    110-913;    115-401;    116- 

243;    122-867;   127-771;    128- 

828;  130-218. 
Misc.     13-531;     17-416;    23-178; 

27-367;  84-701;  38-567;  39-43; 

42-360;   54-151;    56-148;  62- 

388. 
N.  Y.  Supp.  44-126;  45-649;  47- 

940;  51-138,  1100;  68-1068;  74- 

244;   78-74;  83-465;  86-759; 

96-1002;    1OO-907;    101-553; 

105-880;     107-835;     109-929; 

112-177.  1041. 
St.  Rep'r.  28-196. 
Civ.  Proc.  53-327. 
1639. 
N.  Y.  49-78.  266;  132-106. 
Hun,   48-106;   78-382. 
App.    Dlv.    26-616:    68-116;    81- 

o27'  128—828 
Misc.  17-416;  23-178;  62-387. 
N.  Y.  Sapp.  29-181;  45-649;  74^ 

244;    81-431;   96-1002;    1»6- 

880;  112-1041:  116-890. 
St.  Rep*r.  29-123;  37-664,  941. 
Snbd.  2. 

N.   Y,   114-258. 
App.   Div.  26-340. 
Misc.   27-366. 
N.   Y.   Supp.  68-862. 
Snbd.  8. 
N.   Y.   128-678. 
App.  Dlv.   16-24. 
Misc.  64-151. 
St.  Rep'r.  86-43;  35-50& 
1640. 
Hun,  78-382. 
App.  Dlv.  68-116. 
Misc.  17-416;  27-888. 
N.  Y.  Sapp.  74-244 ;  96-1002. 
1641. 
Hun,  78-382. 
App.    Div.    15-24;    60-853;    68- 

^0;  68-116;  116-245. 
Misc.  17-416. 

N.  Y.  Supp.  74-244;  96-1002. 
1642. 
Hun,  78-382. 
App.    Dlv.    28-37S:    60-363:    58- 

270;  68-116;   116-243. 
Misc.  17-416. 

N.  Y    Supp.  74-244;   101-553. 
1643. 
Hun,  78-382. 

App.  Dlv.  6.1-270;  68-116. 
Misc.   17-416. 

N.  Y.  Supp.  74-244 ;  96-1002« 
X060 
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1644. 

Hun,  T8-382. 

App.  Dlr.  63-270;  68-116. 

Misc.   17-416. 

N.  Y.  Supp.  74-244  ;  96-1002. 
1645. 

Hun.  78-382. 

App.    DIv.    50.3«3;    68-116;    85- 
470;    116-245. 

Misc.   17-416. 

N.  Y.  Supp.  63-1068;  74-244;  88- 
465;  96-1002;  li:i-655. 
1646. 

Hun.  78-382. 

App.  Dlv.  52-617;  68-116;  106- 
68;  116-243. 

Misc.   17-416. 

N.  Y.  Supp.  74-244  ;  96-1002. 
1647. 

Hun,  40-239. 

App.  Div.  68-116. 

Miac.  17-416. 

N.  Y.  Supp.  74-244  ;  96-1002. 
1648. 

App.  DIv.  68-116. 

Misc.  17-416. 

N.  Y.  Supp.  74-244  ;  96-1002. 
1649. 

Hun.  40-239. 

App.  Div.  68-116. 

Misc.   17-416. 

N.  Y.  Supp.  74-244  ;  96-1002. 
1650. 

N.  Y.  136-10:  166-97. 

App.    Dlv.    50-352:    68-119:    85- 
470. 

Misc.  17-416;  27-367;  54-151. 

N.  Y.  Supp.  74-244  ;  96-1002. 
1651. 

N.  Y.  70-147. 

Hun.  46-6. 

App.    Div.   64-6. 

Misc.    11-^23;   16-106. 

N.  Y.   Supp.  32-821;  71-636. 
1652. 

N.   Y.   25-252. 

Hun,  46-6. 

App.   Div.  94-661 ;  119-926. 

N.  Y.   Supp.  104-551. 
1653. 

N.  Y.  58-185. 
1654. 

N.   Y.   70-147. 
1655. 

Hun,   46-6. 

App.  Dlv.  lUO-339 ;  119-548. 

Misc.    11-121. 

N.    Y.    Supp.   104-45. 
1656. 

App.   Dlv.  119-926. 
1657. 

App.  Dfv.  95-193  :  119-926. 
1668. 

App.    Div.    119-926. 
1659. 

App.  Div.  98-360. 

Ml9C.  J 1-123, 


N.  Y.  Supp.  90-268. 

N.  Y.  Ann.  Cas.  4-23. 
1660. 

N.    Y.    63-568;   80-212;    105-C19. 

HuD.  69-456. 

App.  Dlv.  7-319;  76-253:  78-390; 
%-005  ;  96-132  ;  i04-228  ; 
122-119. 

Misc.  10-610;  45-433. 

N.  Y.  Supp.  106-606. 

Civ.   Proc   15-81. 
1661. 

N.   Y.  76-470. 

Hun,  22-60. 

App.  Div.  76-258;  164-228. 
1662. 

Hun,   18-274;  19-272. 

App.  Dlv.  57-245;  76-253;  96- 
132;  103-132;  104-228 :  122- 
119. 

N.  Y.  Supp.  68-157;  89-74;  106- 
606. 

St.  Rep'r.  7-203. 

N.  Y.  Ann.  Cas.  9-299. 
1663. 

App.  Div.  76-253;  108-133. 
1665. 

N.   Y.   130-360. 

Hun.  88-557. 

App.  Div.  51-99;  94-557,  561; 
KS4-298,  649. 

Misc.  53-137. 

N.  Y.  Supp.  64-344;  102-454; 
108-852. 

N.  Y.  Super.  67-509. 
1666. 

Hun.  63-468. 

App.  Div.  40-16;  71-264. 

N.    Y.    Supp.   75-706. 
1667. 

N.   Y.   191-328. 

Hun.   73-269. 

App.  Dlv.  3-330:  4-546;  8-34; 
12-616;  30-97;  40-16;  45-2: 
52-584,  593;  105-154;  lOO- 
392 

Misc.  *56-161. 

N.  Y.  Supp,  61-210  ;  65-319 ;  96- 
272;  rifc-63:  1O7-406. 

St.  Rep'r.  23-474. 
1668. 

N.  Y.   191-528. 

Hun,  35-184;  45-888. 

App.  Div.  4-456;  30-97 ;  45-2; 
105-154  ;    109-392. 

Misc.  36-510  ;  66-161. 

N.  Y.  Supp.  61-211:  73-1071; 
96-272;  106-63;  1O7-406. 

St.    Repr.   16-55;   44-486. 
Snbd.  1. 

N.   Y.   161-526. 

Hun,    73-269. 

App.   Div.   3-338. 
Svbd.  2. 

App.   Div.  52-584. 

M\^c.   6-65. 

St.   Rep'r.  35-889. 
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ie69. 

N.  Y.  78-529  ;  180-538 ;  101-»28. 
App.    Dlv.    43-576;    50-436;    5C- 
4v8 '  128—524 

Misc.  i«-322  ;  33-609  ;  63-38. 
N.  Y.  Supp.  48-777;  84-60;  85- 

670;    81-500;     92-127;    103- 

1031;   1O7-1107. 
St.  Kep'r.  a-689. 
1870. 
N.    Y.    118-358;    124-114;    188- 

560;  189-61. 
Hwn,  48-515. 
App.    Dlv.    5-310;   7-81;    15-414; 

4W-197;    47-157;    58-390;    82- 

538;    87-489;    78-591;    108- 

553;    108-302;    111-276:    113- 

58.    408;    114-796;    117-126; 

119-517;    121-261;    122-398; 

123-529;     126-380;     127-571; 

128-92. 
Misc.     14-301;     22-371;     27-331, 

678;    44-25;    57-147;    80-542, 

577. 
N.  Y.  Supp.  58-721;  50-344;  87- 

772;  71-82;  73-890;  89-717; 

06-724;   97-619;    00-418;    lOO- 

205;    102-334:    104-174,    850; 

106-676;    107-749;    108-249; 

100-726;    112-437,   470;    118- 

113. 
St.   Rep'r.    12-652. 
N.  Y.  Aim.  Crb.  2-212;  0-82,  n. 
1871. 

N.  Y.  122-485. 

Hun,   79-403. 

App.   Dlv.  3-153;  17-150;  22-95: 

47-157 ;       08-297  ;        1 00-589 : 

111-238,     538;     113-59,     60; 

117-.310. 
Misc.  14-85;  60-56;  51-79;  67- 

147. 
N.  Y.  Supp.  20-798:  47-800;  OO- 

582;   08-402;   07-688,   943;   00- 

162;    100-299;    107-749;   115- 

2^5;  llCJ-113. 
St.   Rep'r.   14-61;  88-536. 
1872. 
App.   Dlv.  S-15S;  47-157. 
N.  Y.  Supp.  118-116. 
How.  82-§97. 
1873. 

St.  Rep'r.  1-626. 
1874. 

N.   Y.   124-400. 

Hun,   51-109. 

App.    Dlv.     10-S7;     43-197;   68- 

891;     03-235;     111-279;     114- 

79a;  121-261;  123-450;  124- 

99;  125-.i81. 
Misc.     11-530:     23-79;     27-331; 

34-431;  44-25:   eO-.'>.'>4. 
N.   Y.   Supp.  2O-790:  44-453;  60- 

690;     68-72:     60-344:     80-904: 

87-742;    88-717;   ©7-619;    lOO- 

205;  104-850;   106-676 :  108- 

^^9f  363;  115-260. 


^"fe 


1875. 

App.   Dlv.  21-580:  48-2ia 

N.  Y.  Supp.  48-368;  88-502. 

Civ.  Proc.  10-378. 
1878. 

N.  Y.  77-203. 

Dlv.    9-234;    28-106;     4S- 
67  ;  54-134  ;  80-83  ;  106-S29. 

N.  Y.  Supp.  83-116  ;  «»-778 ;  »4- 
178. 

Week.  Dig.  21-80. 
1878. 

Hun.  28-456. 

App.  Dlv.  14-32;  81-314;  4S- 
167;  8O-505;  1OO-540 ;  ISl- 
796;  128-515. 

Misc.  18-136.  404:  20-210:  «2- 
540;  35-450;  45-514;  63-427. 

N.  Y.  Sapp.  53-624 ;  87-460 ;  96- 
566;   112-788. 

Civ.   Proc.   10-881. 

How.  81-225. 

Daly,  18-381. 

N.  Y.  Ann.  Cas,  4-98;  8-86L 
1870. 

N.  Y.  41-182;  44-237;  181-580. 

Hun.  20-337. 

App.  Dlv.  10-606;  13-216;  89- 
163. 

Misc.  33-186;  88-329. 

N.  Y.  Supp.  85-778. 
1880. 

N.  Y.  70-147;  152-177. 
1881. 

N.  Y.  138-360. 

App.   Dlv.  48-16. 

Misc.  63-372;  64-58. 
1882. 

Hun.  88-556.   ' 

App.   Dlv.  80-495. 

N.   Y.   Supp.   34-848:  86-968. 

N.  Y.  Ann.  Cas.  2-199. 
1888. 

N.   Y.  84-417;  114-36. 

Abb.  N.  C.  17-425. 

T.  &  C.   1-91. 
1888. 

N.   Y.  7-a09. 
1880. 

App.   Dlv.  78-445;  128-664.* 

Civ.  Proc.  14-337. 
1880. 

N.   Y.   83-552:   185-444. 

Hun,  87-492:  88-20. 

Misc.    8-74;   9-632. 

N.  Y.  Supp.  28-996;  84.e09. 

Civ.  Proc.  8-104. 

Week.  Dig.  22-109. 
Snbil.  1. 

N.  Y.  72-614;  88-839. 

Hun,  81-307. 

Misc.   7-198. 

St.  Rep'r.  29-775. 
Snbd.  3. 

N.   Y.   140-595;   157-608. 

Hun.  80-222;  92-262. 

App.  Dlv.  18-681, 
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Misc.  €«287:  16-11. 
N.    Y.    Snpp.  86-613;   44-774. 
St.   Bep'r.  51-117:  53-77. 
1081. 

N.  Y.  123-132.  517. 

Hnn,  56-408. 

Misc.  28-703;  89-345. 

N.  Y.  Sapp.  62-71 ;  97-1000. 

civ.  Proc.  8-451.    • 
1694. 

Misc.  29-279. 
1€(96. 

N.  Y.  44-445 

App.'Dlv.    26-616;    89-608;    63- 

Mlsc.     18-661:     26-411:     29-280; 
33-443;  36-159:  87-48. 

N.  Y.  Supp.  60-206:  66-559:  66- 
395;  66-732:  68-502;  74-802. 

St.  Rep'r.  41-445. 

Civ.  Proc.  8-451. 

Abb.  N.  C.  22-158. 

Weelc.    Dig.    11-454. 

N.  Y.  Ann.  Cas.  6-16. 
8iibd.  1. 

N.   Y.  63-481:  114-40. 

App.   DIv.  1-623;  8-875. 

Misc.  2-252. 

Daly.  16-456. 
Snbd.  2. 

N.  Y.  70-492:  122-466. 

Abb.  Dec.  3-85. 
Sobd.  4. 

N.  Y.  80-339. 

Hnn,   7-374;   81-807. 

Misc.  7-199. 

St.  Rt'p'r.  29-775. 
Snbd.  O. 

App.  Dlr.  81-12. 

Misc.   16-174. 
1696. 

N.  Y.  Ann.  Cas.  6-16. 
1697. 

N.  Y.  Ann.  Cas.  6-16. 

169a 

Hun,  42-557. 

St.  Rep'r.  3-177. 

N.  Y.  Ann.  Cas.  6-16. 
1699. 

App.   Dlv.  81-12. 

\«sc.    26-555;    46-406;    48-855. 

N.    Y.    Supp.    52-235;    92-574: 
95-585. 

Civ.  Proc.  6-25.S. 

N.  Y.  Ann.  Cas.  6-16. 
1700. 

N.    Y.   50-352;   70-208. 

App.  Div.  67-84. 

Misc.     16-479:     19-220;     24-556- 
27-175. 

N.  Y.  Snpp.  44-273;  68-382;  73- 
580. 

N.  Y.  Ann.  Cas.  6-16. 
1701. 

N.  Y.  Ann.  Cas.  6-l«. 


1702. 

N.  Y.  128-182.  617. 
App.   Div.  96-409. 
Misc.  24-556. 
N.  Y.  Ann.  Cfts.  6-16. 
1708. 

N.  Y.  128-182.  517. 
App.  Div.  81-1J2. 
Misc.  46-406. 
N.  Y.  Ann.  Cas.  6-16. 
1704. 

N.    Y.    74-11;    102-307:    119-298. 
Hun,    10-449;    42-557. 
App.   Div.  26-172;  1O6-109. 
Misc.   16-479;  38-542;  43-368; 

48-355. 
N.   Y.  Supp.  49-867;  94-559. 
St.  RepY.  82-418;  84-69;  67-586. 
Civ.  Proc.  9-412. 
Abb.   N.   C.  22-152. 
How.  59-467. 
N.  Y.  Ann.  Cas.  B-18. 
Svbd.  1. 

Misc.  6-475. 
Snbd.  2. 
Hun.  42-558;  69-446. 
App.   DIv.  31-12. 
Misc.  9-213;  86-157. 
•    N.  Y.  Supp.  72-1066. 
St.  Rep'r.  29-492:  52-632. 
Civ.  Proc.  11-66. 
Abb.   N.   C.  22-156. 
1706. 
Hun.  63-516;  69-447. 
App.   Div.   26-173. 
Misc.    16-568. 
How.  69-467. 
1706. 
App.    Dlv.   81-12;  67-82. 
Bdfisc.  24-555. 
N.  Y.  Supp.  73-580. 
How.  69-467. 
1707. 
App.  Dlv.  67x82. 
N.  Y.  Supp.  73-580. 
1708. 

N.   Y.  Super.  60-458. 
1709. 
N.   Y.    73-45;    143-398;    164-565. 
Hun,  88-207, 
App.    Dlv.    13-180:    61-106;    69- 

396;   85-84;    1161486. 
Misc.  8-618;  19-220;  86-430;  44- 
581. 

^'•«K-  SilPli-  44-273:  64-936:  58- 

^  283;  7d-'S20;   74-901;  9O-i80 

N.  Y.  Ann.  Cas.  2-235;  4-60. 
1710. 

N     Y.    73-45:    143-,^48:    154-.'ie5. 

Hun,    83-207:    92-20. 

App.   Dlv.   13-180;  61-195. 

Ml.sc.   19-220. 

N.  Y.  Supp.  31-598;  68-283:  70- 
520. 
N.   Y.   Ann     faa    4-flft 
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App.  Dlv.  18-180. 
Misc.  19-220. 
N.  Y.  Supp.  44-273. 
N.  Y.  Ann.  Cae.  4-60. 
1712. 

Hun,  e»-446.  .  _^ 

Misc.    0-475;    18-661;    25-453; 
54-62. 
1714. 

App.   Dlv.  115-768. 
Civ.  Proc.  16-14. 
1717. 

N.  Y.  119-298. 
App.   Dlv.  12-174. 
1718. 

Hun,  88-20.  ^  ^^^     ^  ^^^ 
App.    Dlv.    12-175;    78-445. 
N.  Y.  Supp.  83-821. 
1719. 

Hun,  85-68. 
App.  Dlv.  55-857. 
Misc.  26-374. 
N.   Y.   Supp.  50-210. 
1720. 

N.  Y.  124-148. 
Hun,  88-20.  _^  ^^^ 

App.  Dlv.  67-372;  94-535. 
afisc.  48-355.^  ^^ 
N.  Y.  Supp.  88-13. 
Civ.  Proc.  16-193. 
1721. 

Hun,  81-529,  563;  48-449. 
App.  Dlv.  4^-457;  67-130. 
Misc.  20-4,  823;  80-598;  88-283; 

84-64 
N.  Y.  Supp.  69-430;  62-797;  74- 

890. 
Civ.  Proc.  16-14. 
1722. 

App.  Dlv.  116-769. 

Ml"c:'%^l74;    20-17;    54-807; 

60-448.  _     ^„ 

N.  Y.  Supp.  44-601 ;  107-163, 

1723. 

N.   Y.   141-5. 

App.  Dlv.  78-446,  448. 
1726. 

App.*  Dlv.  46-555;  115-7C».    ^^^ 
filsc.  26-662  ;  28-121 ;  48-366 ; 

48-355;   64-307.         ^    ^^   ^^ 
N.  Y.  Supp.  69-187,  303;  01-326; 

87-493. 
Daly.  10-216. 
1720. 

N.  Y.  56-653. 
Hun,  44-434. 
App.  Dlv.  8-420:  30-110;  41-455; 

43-006:     64-128:     04-122:     78- 

445;      103-56.      57C;      lOO-llO; 

112-331:   116-769. 
Misc.  0-47C:  10-174:  20-431:  22- 

120:    23-757:    20-501:    20-280: 

84-185;     39-345:     4;i-368:     45- 
^  204 :  54-308 :  60-447. 


N.  Y.  Supp.  29-930;  65-483:  OO- 
348;    60-397;    OH-seO:    71-834; 
92-208,  097  ;  93-132  ;  96-581 ; 
107-163;  116-632. 
Civ.  Proc.  15-11. 
N.  Y.  Ann.  Cas.  0-163;  8-24L 
1727. 

App.   Dlv.  04-124;  116-709. 
Bilsc.  20-431;  37-792;  43-368. 
N.  Y.  Supp.  32*1068;  71-834;  TO- 

897. 
St.    Rep'r.    60-564. 
Civ.  Proc.  8-47. 
N.  Y.  Super.  53-123. 
N.  Y.  Ann.  Cas.  8-241. 
SQbd.  2. 
N.  Y.  57-665. 
App.  Dlv.  81-257. 
Misc.  11-173:  28-121. 
N.  Y.  Snpp.  69-803. 
St.  Rep'r.  2-216. 
1728. 

N.  Y.   115-17L 
Hun,  61-453. 
Misc.  43-36& 
1729. 

Misc.  43-368. 
1730. 
N.   Y.  101-179;  150-189. 
Hun,   02-581. 

App.    Dlv.    54-128:    64-122;    OO- 
36;    78-445;    102-484 ;    103- 
57,  60;   115-769. 
Misc.    0-476;    7-671;    8-609;    11- 
173;     10-174;    17-545;    22-119; 
28-121:    37-792;    39-345;    43- 
368;   48-355. 
N.    Y.   Supp.  28-57;  41-240;  56- 
483;    6d-303;    66-897;    71-834; 
76-897;  92-942. 
N.  Y.  Ann.  Cas.  8-243. 
1731. 
N.    Y.   101-186:   136-434. 
App.   Dlv.  68-13. 
M!i8c.  11-173  ;  22-119 ;  48-354. 
N.  Y.  Supp.  41-249. 
Abb.  N.  C.  20-152. 
N.  Y.  Super.  61-480. 
How.  N.  S.  3-441. 
Snbd.  1. 

Misc.   11-178:  17-545:  28-122. 
SQbd.  2. 

Hun,  85-878. 
1733. 
Misc.   48-354. 
N.  Y.   Supp.  84-203. 
1730. 

N.  Y.  103-404. 
How.  OO-SIO. 
1742. 
N.   Y.   101-41:  104-4. 
App.    Dlv.    6H-375:    82-335:    96- 

(Ktt);  103-75:  111-190. 
Misc.  34-268:  43-312. 
N.    Y.    Supp.    81-923;    93-1001; 

97-586. 
Civ.   Proc.  16-308. 
N.   Y.    Ann.   Cas.  8-146. 


NOTES. 


lT4d. 

Ann.    DIv.    Bft-875:   70-576:   82- 

335;     06-639;     105-313;     111- 

190;  119-3.  11;  128-846:  IHO- 

56. 
Misc.  34-268;  37-143;  56-70. 
xs.   Y.    Supp.    52-72:    «m-7fi:    Rl- 

923;  e2-!>18;  117-586;  lWI-22. 
N.  Y.  Aun.  Cas.  1-881;  8-146;  O- 

441»  n. 
Snbd.  1. 

Hun.   87-292. 
N.   Y.   Supp.  e»-684. 
Subd.  2. 

N.  Y.  101-41. 
Hun.   71-525;  &2-416L 
8t.  Rep'r.  64-889. 
How.   N.   8.   3-286. 
Snbd.  3. 

St.  Rep'r.  63-638. 
Snbd.  4. 

N.   Y.   174-467. 

App.  Div.  6-434;  70-576. 

Misc.  6-356;  8-588;  12-467;  17- 

329;  34-692. 
N.    Y.    Supp.    20-1114;    70-1012; 

75-622;  lUO-568. 
Abb.  N.  C.  81-382. 
How.  66-215. 

N.  Y.  Ann.  Cas.  1-382;  10-477. 
Snbd.  5. 

App.  DlT.  80-448. 
1744. 

App.    Dlr.    18-816;   68-876;   82- 

m;  06-639. 
Misc.     22-153;    84-269;     87-143; 

43-313. 
N.    Y.    Sopp.    46-9:    60-634;    74- 

447;  81-923;   8S-854. 
N.  Y.  Ann.  Cos.  8-146. 
1746. 

Hun.  02-416. 
App.   Div.  130-56. 
N.  Y.   Supp.  02-218;   114-497. 
Abb.  N.  C.  81-74. 
N.  Y.  Ann.  Cas.  8-146. 
1746. 

N.  Y.  Ann.  Cas.  8-146. 
1747. 

App.  Div.  75-532;  106-314. 
N.  Y.  Ann.  Cas.  8-146. 
1748. 

N.  Y.  152-126. 
Hun,  42-182. 
N.  Y.  Ann.  Cas.  8-146. 
1740. 

N,  Y.,  Ann.  Cas.  8-146. 
1760. 

N.  Y.  37-434.  __ 

App.    Div.    SO-452:    62-470;    75- 

532:   105-314. 
Misc.  8-590:  37-30:  43-312. 
N.   Y.    Supp.   52-72:  70-742;  78- 

276. 
N.  Y.  Ann.  Cas.  8-146. 


1761. 

Misc.  24-373. 

N.  Y.  Supp.  58-677. 

N.  Y.  Ann.  Cas.  8-146. 
1752. 

N.  Y.  Ann.  Cas.  8-146. 
1753. 

App.   Div.  88-340. 

Misc.  37-26. 

N.  Y.  Supp.  82-875;  74-714;  84- 
1090. 

N.  Y.  Ann.  Cas.  6-260;  8-146. 
1754. 

N.   Y.   47-134:   50-184. 

App.  Div.   112-.^iU5;  130-56. 

N.  Y.   Supp.  08-415. 

N.  Y.  Ann.  Cas.  8-146. 
1755. 

App.  Div.  68-375. 

N.  Y.  Ann.  Cas.  8-146. 
1756. 

N.     Y.    86-18:    00-602;    06-456: 
118-552;    143-357. 

Hun.   86-417;   38-68:   63-517. 

App.    Div.    58-370:    83-127;    88- 
340;  f>6-287:   124-784. 

Misc.   52-10. 

N.  Y.   Supp.  60-76;  82-568;  80- 
215;    14KI-770;   100-387;   113- 
1024. 
Snbd.  1. 

Hun,  28-285. 
Snbd.  2. 

N.  Y.  143-157. 

Hun.  28-285. 
Snbd.    4. 

App.  Div.  06-288. 
1757. 

N.    Y.   143-239:   157-236. 

Hun.  30-15Q:  68-368:  78-610:  02- 
386. 

App.    t>iv.    73-60;    88-340;    116- 
424:   122-874;  124-784. 

Misc.  34-479.  _ 

N.    Y.     Supp.     76-628;    84-1090; 
101-828;  107-878;  100-387. 

N.  Y.  Ann.  Cas.  6-260. 
Snbd.  1. 

N.    Y.    116-635;    143-289;    157- 
236. 

Hnn,  44-183. 

App.  DIT.  68-875:  111-242. 

MiHO.   3.'S-227;   60-574. 

N.  Y.   Supp.  106-843:  113-1024. 

St.  RGp*r.  1-285;  21-242;  30-956; 
51-883. 

Civ.  Proc.  8-440;  11-100. 
Snbd.  2. 

App.  Div.  111-242,  258. 

N.  Y.  Supp.  71-816. 

N.  Y.  Ann.  Cas.  10-121. 
1768. 

N.  Y.  148-239. 

App.      Div.      58-375;     123-762; 
126-404:  127-298 

Misc.  46-262. 


( 
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N.   Y.   Supp. 


,.    -.   ^-^^.   108-334;  111-426; 
113-1024. 

St.  Rep*r.  7-442. 

N.  Y.  Ann.  Cag.  6-291. 
Snbd.  1. 

N.  Y.  1S7-242. 

II  im.   7T-596. 

Misc.  19-237. 
Snbd.  2. 

App.  DIv.  41-349:  50-^6. 

N.  Y.   Supp.   O7-G09. 

St.   Uep'r.  23-G94. 

Abb.  N.  C.  17-239. 

How.   N.   S.  2-526. 
Snbd.  3. 

St.  Rep'r.  7-179. 

Civ.    Proc.   »-434. 
Snbd.  4. 

N.  Y.  165-556. 

Hun.   44-201;   70-74. 

App.  Dlv.  34-461;  124-788. 

St.  Rep'r.   11-71;  63-437. 
1759. 

N.  Y.  173-379;  188-263. 

App.  Div.    127-741. 

Misc.  46-159:  49-000. 

N.  Y.  Supp.  99-1057. 

N.  Y.  Ann.  Ca8.  5-204,  210. 
Snbd.  2. 

N.    Y.    129-566:    155-80. 

Hun.  43-181;  60-479:  63-98;  82- 
123. 

App.  Div.  18-35;  20-396;  38-297; 
51 -63 1 J    _58-375:     65-242      ^' 


74« 


281;  82-67,  71;  101-590. 

Misc.  36-409. 

N.    Y.   Supp.   63-832:  77-476. 

St.  Rpp'r.  39-482;  43-503. 

Civ.    Proc.   5-34. 

Abb.   N.   C.   17-263. 

N.  Y.  Ann.  Cag.  10-349. 
Snbd.  4. 

N.   Y.   118-552. 

Hun,   37-158. 
1760. 
Snbd.  1. 

App.   Div.  88-375. 

Misc.  28-54. 

N.  Y.  Supp.  59-818.  • 

«t.  Rop'r.  17-453. 
Snbd.  3. 

N.   Y.  118-552:  124-599. 
1762. 

N.  Y.  91-281;  110-187;  118-553. 

Hun,   38-68;  82-179. 

App.  Div.  68-375;  74-591;  88- 
342;  92-443;  99-284;  123- 
385;  125-839:  126-622. 

Misc.  20-643:  52-10. 

N.  Y.  Supp.  69-76:  77-568;  84- 
1090;  87-137;  90-927;  lOO- 
770:  11O-.303;  111-72. 

St.  Rep'r.  23-694. 

CJv.   Proc.  6-307:  19-282. 

N.  Y.  Super.  56-346. 

How.  67-20. 
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Snbd.  1. 

N.  Y.  73-369;  142-628. 

Hun.  65-455. 

St.  Rep'r.  48-42. 

Abo.  N.  C.  17-258. 
Snbd.  2. 

N.   Y.   142-625. 

Hun,   65-455. 

St.  Rep'r.  33-746:  48-43L 

Abb.   N.  C.  17-25a 
Snbd.  8. 

Misc.  6-557. 

Civ.  Proc.   16-814. 

Abb.  N.  C.  17-259. 
Snbd.  4. 

Misc.  6-557. 

N.  Y.   Supp.  109-637. 
1763. 

N.  Y.  91-281;  118-553;  l»3-409u 

Hun,   28-2S5. 

App.  Dlv.  29-211 ;  58-375 ;  128- 
385;   124-785:   126-622^ 

N.  Y.  Supp.  16^-917;  lOT-1093: 
109-387;  112-519. 

St.   Rep*r.  40-680. 

N.  Y.  Super.  53-83. 

How.  67-20. 
Snbd.  1. 

N.  Y.  120-486. 

Misc.  54-293. 

ClT.  Proc.  6-308. 
Snbd.  2. 

N.  Y.  156-29. 

Hnn,  82-181. 
Snbd.  8. 

Misc.  64-293. 


193-409. 

Div.  99-284;  126-622. 
67-150. 

Supp.  60-679;  70-6ia 


1764, 

N.  Y 

App. 

Misc. 

N.   Y. 
1766. 

N.  Y.  193-409. 

App.  Dlv.  69-207;  84-589;  lai- 
897:  124-786;  126-622. 

Misc.  65-200. 

N.  Y.  Supp.  69-826;  82-1022. 

Abb.  N.  C.  17-236. 

Week.  Dig.  11-191. 
1766. 

N.   Y.  91-281. 

Hun,  66-456:  82-138. 

App.      Dlv.      14-544;      101^90; 
124-568;  126-622. 

Misc.  9-614;  66-406. 

N.    Y.    Supp.    30-337;    106-931; 
111-72;  113-214. 
1767. 

Hun,  90-416. 

App.    Div.    6-499;    68-875;    74* 
591;  126-622. 

N.  Y.  Supp.  86-677;  87-519. 
1768. 

N.  y.  148-854. 

Hun,  82-182. 

App.    Div.   94-288. 

N.  Y.  SupD.  88-216. 


HOTfiS. 


N.   Y.    119-510;   187^00;    194- 

183. 
Hun,    28-285,    586;    81-290;    73- 

183, 
App.  Dlv.  4-148;  11-200.  202;  41- 

225;  61-96;  73-69;  75-536;  7«- 

132;    78-180,    578;    88-77;    89- 

138 ;     93-1^1  ;      103-44,     75 ; 

1O9-503;  124-424. 
Misc.    9-514;    11-503;    19-653; 

55-406;  57-200. 
N.  Y.  Supp.  30-337:  81-977;  68- 

632;  ^79-72:     76-628:     78-323; 

84-1015  ;  96-522  ;  108-864. 
Civ.  Proc.  14-308;  19-28. 
N.  Y.  Ann.  Cas.  1-229;  6-292;  7- 

236.  256;  8-146. 
Week.  Dig.  18-377. 
1770. 
Hun,  71-626. 
App.  Dlv.  99-452;  124-783,  793; 

126-622. 
Misc.     25-569;     37-145;     46-862. 
N.  Y.  Supp.  66-1053;  74-447;  91- 

295;    94-868;    107-655;    109- 

387;   111-72. 
Civ.  Proc.  15-234. 
Abb.  N.  C.  12-169. 
1771. 

N.  Y.   178-880. 

Hun,  63-98,  100. 

App.    Dlv.    14-544;    20-896;    21- 

&0,  224;  51-462;  93-151;  lOl- 

589;    106-63;    124-568;    126- 

622;  127-741. 
Misc.    18-335;  24-373;  49-600; 

65-406. 
N.  Y.  Supp.  64-635;  87-519';  92- 

184;    93-847;    99-1057;    108- 

931;  111-72:  113-321. 
N.   Y.   Ann.   Cas.   5-204,  210;    7- 

243,  800,  307;  10-349. 
1772. 

N.  Y.  182-408. 

App.  Dlv.  92-176 ;  93-152 ;  119- 

767;  125-724. 
Hun,  83-116. 
Misc.  7-582;  19-653;  26HI92;  40- 

94. 
N.    Y.    Supp.    87-519;    104-541; 

110-174. 
St.  Rep'r.   14-255. 
Abb.   N.   C.  31-237. 
How.  61-280;  67-369. 
Daly.  10-306. 
N.  Y.  Ann.  Cas.  7-26t 
1778. 

N.  Y.  76-344;  101-86. 

Hun.  21-288:  38-116;  84-285,  889. 

App.  Dlv.  19-296:  76-132;  77-14, 

19:    93-152;    100-381;    116- 

554:   122-789;    125-281;    127- 

725. 
Misc.    26-492;    86-336;    40-94 ; 

64-27;  69-289. 


^Ti! 


N.  Y.  Supp.  79-268;  87-510;  101« 

725;    107-905;    109-189;   110- 

201:  111-734. 
Civ.  Proc.  19-265. 
How.  61-280;  67-184.  369. 
Daly.  10-306. 
N,  Y.  Ann.  Cas.  7-252. 
1774. 

Dlv.     96-285;     106-313; 
'22-544. 
Misc.    40-102,    103;    45-156,    233; 

50-278. 
N.  Y.  Supp.  81-342;  91-979;  92- 

78  ;    9.*^1001  ;    100-464  ;    106- 

1064;  116-1037. 
Civ.  Proc.   19-424. 
N.  Y.  Ann.  Cas.  4-24a 
1776. 
Hun,  79-393. 

App.  Dlv.  47-391;  125-208. 
Misc.  8-8,  555;  43-249. 
N.   Y.   Supp.  28-65.  693:  29-788; 

55-262;  62-67;  109-^0. 
St.    Rep'r.    14-427:    28-462. 
Civ.  Proc.   16-250:  19-58.  385. 
Week.  Dig.  11-327. 
N.  Y.  Ann.  Cas.  6-403. 
1776. 
N.   Y.  93-474;  99-12. 
Hun,    68-161;   78-11;   86-490. 
App.  Dlv.  4-425;  20-167;  36-113; 

40-270;    77-203;    89-86;    98- 

423;   129-16. 
Misc.  7-414;  11-428:  17-124;  82- 

688;  36-789;  43-249;  58-369. 
N.  Y.  Supp.  82-129:  84-1101:  54- 

765;    66-558;    64-483;    66-540; 

74-873  ;      78-1078 ;      88-189 ; 

104-739;    107-983.    . 
N.  Y.  Ann.  Cas.  5-408. 
1777. 

App.   Dlv.   118-14. 
Misc.  31-453:  43-249. 
N.  Y.  Supp.  98-1082. 
N.  Y.  Ann.  Cas.  6-403. 
1778. 

N.  Y.  88-424;  101-439;  119-483. 
Hun,  26-583;  54-451:  87-235. 
App.    Dlv.    18-180,    896;    19-232; 

96-25;  101-11;  119-657;  12T- 

40. 
Mlfic.  19-668;  81-170;  43-248. 
N.  Y.  Supp.  44-1101:  65-767;  68- 

907;     N8-548,     709;     111-313; 

114-341. 
N.  Y.  Ann.  Cas.  4-338;  6^108. 
Week.  Dig.  11-149. 
J  779. 

N.  Y.  190-227. 

Hun,   81-95;  86-822. 

App.  Dlv.  18-16;  64-330;  68-272; 

66-30:    89-285;    104-248;   118« 

384  ;  121-781 ;  122-783. 
Misc.  11-428;  18-425;  88-63;  48- 

249;  48-367;  62-101,  659;  60- 

369. 
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N.   t.    Supp.   e6-513;    e8-1004 ; 

05-574  ;      98-909  ;      106-649  ; 

107-860. 
Abb.   N.   C.  29-98.    _ 
N.  Y.  Ann.  Cas.  6-403. 
ITSO 
N.  Y.  63-114;  84-63;  87-137;  93- 

598^    647;     112-323;     ia?-\?4; 

167-693;    169-506;    173-438; 

189-241  ;  190-227. 
Htm.  24-239;  28-270;  36-391;  76- 

310,    447;    83-75;    87-273;    90- 

359:   91-496. 
App.   DIv.    13-15;   17-393;  21-42, 

168;  24-50;  28-463:  38-61,  891; 

43-618;  44-104;  66-30,  590;  80- 

41:    81-212:   »1-15 ;   93-609; 

lo4-248;    105-305;    113-361; 

117-832;     120-736;     122-782; 

12CI-760:  130-411. 
Ml3C.  8-296:  14-24;  16-147:  18- 

379;     19-101;    20-085:    21-309. 

491;    28-113.    302;    46-60,    107, 

181;  56-671;  59-4;  60-549. 
N.  Y.  Supp.  14-313;  28-106.  572; 

30-294;     31-713;     32-874:    83- 

821;    36-130;    36-257;    41-202: 

46-083;   47-218,   253,    386,   649; 

48-978:    61-118:    65-962;    66- 

338:    69-261,    340;    73-403;   80- 

512,   717:   81-302:   84-135;   R«- 

318;   87-516:    88-302.   313;   90- 

816;   91-591,   902:   93-776.  905; 

99-126:     107-630;     111-1089; 

114-896;  115-1016. 
Civ.  Proc.  23-351;  26-108.       __ 
Abb.    N.   C.   13-177;  18-434;  28- 

2aS.  435;  31-442. 
N.   Y.   Super.  49-237;  TO.287. 
N.    Y.    Ann.    Cas.    4-78.    247;   6- 

403;  10-343. 
Daly.  10-460. 
Snbcl.  1. 
Htm    77—314 
App.'  niv.  40-306 ;  44-315 ;  120- 

738. 
Misc.   12-234. 

N.  Y.  Supp.  33-1083;  60-619. 
Svbfl.  2. 

Misc.  12-234. 
Snbd.  3. 
N.  Y.  84-307:  112-320;  143-622. 
Hun.  82-192:  70-348. 
App.   DIv.   6-230:   8-448;  44-104; 

TSO-274  ;  71-234  ;  120-738. 
Misc.   20-685:  21-748. 
N.  Y.  Supp.  33-1083;  48-26,  967; 

63-988;  76-698. 
St.   Rep*r.  89-5. 
Civ.  Proc.  16-23:  2T-38. 
1809. 

App.   DIv.  88-534:   127-438. 
N.  Y.   Supp.  111-753. 
St.    RepT.   16-882. 
Abb.  N.  C.   14-328. 
N.  Y.  Ann.  Cas.  6-403. 


1812. 

N.    Y.    140-44fi. 

App.  DIv.  61-405;  aS-534. 

Misc.     10-694;     12-56:     17-146; 

18-553;  20-14.  290;  56-627. 
N.  Y.   Supp.  46-800;  48-26;  7©- 

637:  106-894. 
Civ.   Proc.  23-192. 
Abb.  N.  C.  29-99. 
N.  Y.  Ann.  Cas.  1-341;  6-40& 
1813. 

N.  Y.  Ann.  Cas.  6-403. 
1814. 

N.  Y.  100-35;  105-453;  165-387. 
Hun,    40-62;   41-377;   43-434. 
App.    DIv.    2-14;    25-207;   63-85. 
Misc.    12-821;    26-387;    57-525. 
N.  Y.   Supp.  66-219. 
St.   Rep'r.  23-298. 
1815. 

Hun.  82-367;  86-308. 

App.    DIv.    60-366:    62-426;    62- 

192;  84-233;  89-442;  96-498. 
Misc.  30-303. 
N.  Y.  Supp.  63-585;  66-260:  78- 

208;  81-315:  82-S20;  86-982. 
N.  Y.   Super.  44-26. 
How.  60-178. 
Subtl.  1. 

Hun.  68-426. 
App.  DIv.  2-14;  62-428. 
Misc.  20-507. 
St.  Rep'r.  50-814;  62-767. 
Snbd.  2. 

St.    Rep*r.   60-814. 
1817. 

App.  DIv.  44-494;  78-78. 
N.  Y.  Supp.  79-879. 
Abb.  N.  C.  18-361. 
1818. 

Misc.   60-390. 
Barb.  33-527. 
Wend.  6-313. 
1819. 
N.    Y.    34-180;    72-317;   111-294; 

173-48. 
Hun.     12-207.    428;     13-33;     17- 
ICO,    192,   341;   44-394;  46-347; 
62-124. 
App.    DIv.    29-402;    30-142:    68- 
204;  OS-l.^SO;  SO-.'SGS;  96-100; 
126-775:  128-21. 
Misc.  9-234:  16-558;  31-117;  48- 

217;   61-382. 
N.  Y.  Supp.  51-705:  63-796:  64- 
1077;    71-546:    74-443;    86-663; 
86-139;       88-1083;      101-283; 
111-116:  1 12-182. 
Connoly,    1-326,   453;  2-160,   538. 
Dem.  3-30. 
1821. 

N.   Y.  42-189:  63-438. 
1822. 
N     Y.    144-.M2:     145-414;     168- 

578:   182-270:   101-12. 
Hun.  61-194:  60-4;  68-121;  71- 
596;  77-;')i. 
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App.    DlT.   2-14;    9-167;    26-197. 

109;    45-281;    47-231;    54-283; 

07-434;     70-263;    73-409;     70- 

186;     88-393;     90-47;     96-209; 

98-430  ;      99-295  ;      1O1-650  ; 

104-72 ;      106-181 ;      109-107 ; 

111-36;      112-548;      119-760; 

125-747;  127-566. 
Misc.     18-140;     26-460;     89-367: 

31-47;  82-225;  33-328;  85-863, 

366;  36-312;   88-219.   407;   89- 

74.  437;   40-616;  55-180;  48- 

494;  62-170. 
N.  Y.  Supp.  28-449;  59-883;  61- 

131;    63-241;    66-664;    68-636; 

71-1034;    78-509;    74p-655,    971; 

77-134,    269.   941:    78-297:   84- 

640;    88-566;    9^-428;    9li-678; 

97-1117  ;     98-801 ;     194-568 ; 

106-361. 
N.  Y.  Ann.  Cas.  1-205;  9-258;  lO- 

335. 
Connolj,  8-14L 
1823. 

N.  Y.  103-302. 
Misc.    12-322;    16-51& 
Civ.  Proc.  15-185. 
Connoly,  1-363. 
1824 

App.  Dlv.  26-199;  87-184;  96- 

100. 
N.  Y.   Supp.  68-188;  84-926. 
Cow.  4-445. 
1825. 

N.    Y.    106-153;    115-896;    185- 

430. 
Hun,   70-478. 

Dlr.    26-199:    34-387;    40- 

fl6;   88-142;    101-555;    105- 

587; 
Misc.  87-472. 
N.  Y.  Supp.  54-260. 
Dem.    6-287. 
Connolj,   1-363;  2-58. 
1826. 

N.   Y.  115-396;  135-430. 

Hnn,  70-478. 

App.    Dlv.    23-551;    34-387;    40- 

116;  105-587;  110-68. 
Misc.   16-518;  37-156:  89-613. 
N.  Y.  Supp.  48-886  ;  54-269  ;  94- 

286. 
Connoly.  1-363;  2-58. 
1827. 

Hun,  70-478. 
1830. 

Connoly.  1-363. 
1632. 
Hun,  82-113. 
Misc.  13-374. 
1833. 

T>rm.  2-147. 
1834. 

Hun,  74-275. 
1835. 
N.    Y.    110-562;    111-577;    141- 

179,   184;   168-578. 
Hun,     43-247;     64-94;     66-280; 

70-470;    84-494;    85-489;    88- 


Ap^; 


App.   Dlv.  26-199;    86-585;    40« 

117;     47-34;     48-521;     54-10; 

57-183;    78-409;    98-281;    95- 

210;  119-829;  126-14. 
Misc.     19-555;     29-308;     38-324; 

35-580;  38-221. 
N.  Y.  Supp.  32-388;  84-761;  86- 

608;    55-796;     61-953;    62-332, 

861:    68-188;    77-134;    87-674: 

88-565;   104-887;   112-289. 
St.   Rep'r.  56-433. 
N.   Y.   Ann.   Cas.   7-145.   158;   8- 

138;  9-254;  10-835.' 
1836. 
N.    Y.    104-236;    110-562;    111- 

577;   141-179;   168-578. 
Hun.    32-474,    481;    87-310;    42- 

205;     43-247;     64-94;     66-280; 

70-479;    83-406;    84-494;    85- 

489;   88-130,   314;  92-447. 
App.    Div.    26-199;    27-179;    86- 

585;     40-117;     47-34:     48-521; 

68-319;  54-19;  57-183;  58-90; 

66-283:     78-409,    590;     75-422; 

76-186,  811;  85-2;  98-283:  95- 

208;    99-295;    109-111 ;    119- 

829*  126-14 
Misc.  '  8-469;  '  24-220;     29-308. 

562;    80-367,    636:    81-48;    33- 

824;  85-580:  88-221:  41-505. 
N.  Y.  Supp.  31-878;  32-388;  36- 

608;  44-196;  55-706,  1066;  58- 

1045;  60-513:  61-131.  953;  62- 

332.    393,   861;   64-252;  65-676: 

68-188;  77-89,  134;  78-315.  477; 

80-37;  82-949;  85-12;   87-674; 

88-565  ;      90-1074  ;      95-678  ; 

104-887;   112-289. 
St.  Rep'r.   56-433. 
N.    Y.    Ann.    Cas.   7-145.   153:   8- 

138;  9-254;  10-385. 
1887. 
N.  Y.  105-488;  138-177. 
Hun.  50-443;  69-164. 
App.     Dlv.    9-166:    37-323;    89- 

402;  50-81:  51-77;  68-276;  72- 

601 ;  78-367  ;  79-66 ;  96-266  ; 

110-165. 
Misc.     8-149:     17-651;     28-366; 

27-107;   35-641. 
N.  Y.  Supp.  51-318;  56-280;  68- 

440:    64-518;    76-258;    79^1010, 

1102. 
N.  Y.  Ann.  Caa.  1-42. 
1838. 
N.  Y.  1-593. 
App.  Dlv.  72-601. 
N.  Y.  Supp.  76-258. 
1839 
Hnn.  77-248;  89-581. 
App.  Dlv.  72-601. 
N.  Y.  Supp.  28-472;  56-280;  76- 

258;  110-1030. 
1840. 

App.   Dlv.  72-601. 
N.  Y.  Supp.  76-258. 
1841. 
Hun.  50-443. 
App.  Dlv.  51-77 ;  72-601 ;  110- 
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Misc.  se-as. 

N.  Y.  Sapp.  72-52;  7«-25a 
1S42. 
N.  Y.  8-261:  63-441. 
App.  DlT.  72-601. 
N.  Y.  Siipp.  76-25& 
1844. 
N.   Y.  63-438;   148-66. 
Hun.  63-336. 
App.    Dlv.     30-59;    46-514;     BO- 

368;  66-92;  72-601;  112-243. 
M18C.   25-134;   27-106;  3G-37. 
N.    Y.   Suilp.   67-616;   72-44;   76- 
258;  115-289. 
/      St.  Rep*r.   12-714;  29-104. 
^  Snbd.  1. 

St.  Rep'r.  43-370. 
Svbd.  2. 
Hun,    39-213;   46-654;   68-842. 
Dem.  4-104. 
1K45. 

App.  Dlv.  72-601. 
N.  Y.  Supp.  76-25a 
1846. 
Hnn,    68-344;    79-486;    88-4^. 
App.  Dlv.  50-82;  72-601. 
N.   Y.  Supp.  63-440;  76-2S8. 
1847. 
Hun.  79-487. 
App.  Dlv.  72-601. 
Misc.  41-818. 
N.  Y.  Supp.  76-258. 
1848. 

N.  Y.  63-438;  134-1.33. 

Hun,   48-52;   63-aS6;   88-427. 

App.  Dlv.  BO-366 ;  72-601 ;  llO- 

165;    112-243. 
Misc.  30-305. 
N.  Y.  Supp.  68-586;  76-258;  98- 

279. 
St.   Rep'r.  15-714;  29-104. 
SQbd.  2. 
Hun.  73-432. 
Abb.  N.  C.  18-147. 
1649. 

N.  Y.  178-412. 

Hun,  79-487. 

App.  Dlv.  50-366 ;  72-601 ;  110- 

165;  112-243. 
Misc.  30-305. 

N.  Y.  Supp.  63-585;  76-258. 
I860. 
Hun.  63-336;  79-487. 
App.  Dlv.  72-601. 
N.  Y.  Supp.  76-258. 
1861. 

App.  Dlv.  72-601. 
N.  Y.  Supp.  76-268. 
1862. 

N.  Y.  124-849. 

Hnn,  87-220. 

Apn.      Dlv.     72-601 ; 

119-609. 
-SUhc.   17-050. 
N.     Y.     Supp.     76-258; 

104-290. 
Civ.  Proc.  7-100. 


112-245 


98-279 


1863. 

Han,  79-487;  87-220. 
App.  Dlv.  72-601. 
N.  Y.  Supp.  76-258w 
St.   Rep*r.   12-712. 
1854. 
Hun.  79-486. 
App.    Div.   34-59;    72-601;    11»- 

Misc.  42-335;  62-2881 

N.  Y.  Supp.  76-26& 

Civ.  Proc.  7-100. 
1855. 

App.  Dlv.  72-601. 

N.  Y.  Snpp.  76-258w 
1866. 

App.  Dlv.  72-601. 

N.  Y.  Supp.  T6-2S8w 

Paige,  6-£4;  9-28. 
1857. 

App.  DIT.  72-601. 

N.  Y.  Supp.  76-258. 
1858. 

App.  Dlv.  72-601. 

N.  Y.  Supp.  76-258w 
1860. 

N.  Y.  173-404. 

App.  Dlv.  50-366  ;  72-601 :  119- 
165;   112-243.  245. 

Misc.     8-409;      17-651;     27-107: 
30-305. 

N.    Y.    Supp.    68^^85:   64-4;    76- 
258. 
1861. 

N.  Y.  94-585;  112-118. 

Hun.   28-242;  45-234;  47-7:  73- 
143. 

App.  Dlv.   47-125;  61-Sl;  80-7S. 

N.     Y.     Supp.     70-253;     80-410; 
114-615^  ■ 

St.   Rep'r.  '34-951;  49-283. 

Abb.  N.  C.  17-332. 

Dem.  4-58. 
SQbd.  1. 

N.   Y.  84-643;  94-535. 

App.  Div.  61-31;  86-75. 

St.  Rep'r.  40-359. 
Civ.  Proc.  6-87. 
1862. 

Misc.  61-208. 
1863. 

Misc.  61-208. 
1866. 

N.  Y.  139-210;  161-176;  171-1T6. 

Hun.  76-522. 

App.    Dlv.    63-106;    70-523;    74- 

567;  104-325. 
Mi.sc.      14-65:      19-387:     25-461: 

30-2:  31-423:  36-478;  89-717; 

51-543;  61-208. 
N.  Y.  Supp.  44-,^->3:  65-644;  61- 

430;    65-570;    73-808;    76-378: 

77-748. 
Abb.  N.  C.  17-328. 
Rpdf.  K-.S76. 
Dem.  6-31.  361. 
Oonnol.v.  2-212. 
N.  Y.  Ann.  Cft8.  10.44a 
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N.    Y.     108-255,    265;     112-104; 

139-210. 
Hon.  41-366:  47-65,  66;   48-534; 

50-236;   03-71;   81-223. 
App.   DlT.  9-35;  45-532;  76-205; 

101-124;  123-139;  124-703. 
Misc.  8-S92;  24-626:  27-42U. 
N.  Y.  Sunp.  30-677;  54-127;  61- 

4^:  91-087. 
St.  Rep'r.   16-26. 
1867. 

N.   Y.   108-255;   112-104. 

Han.  48-534:  81-223. 

App.   Dlv.  9-%;  63-81. 

MlHC.   8-S02. 

N.     Y.     Supp.     30-677;     70-252; 

114-615. 
1869. 

Misc.  39-718. 
1870. 

App.  Dlv.  26-124  ;  47-472  ;  108- 

251;  57-502. 
N.   Y.  Supp.  05-740. 
3871. 

N.     Y.    47-290;    98-40;    90-616; 

121-241;   14N-584:   194-72. 
Hun,     14-SS5;     16-587;     36-165: 

81-2.16:  88-171. 
App.    Div.  3-280;  8-668;  31-308; 

32-576:    40-406;    42-316;    60- 

277;     71-104:     7.3-29;     80-345; 

84-218  ;      98-266  ;      107-466  ; 

110-95;   113-000. 
Misc.     46-348;     51-215;     59-59; 

61-344. 
N.  Y.  Supp.  35-583;  69-708:  70- 

170;    76-728;    76-406;    80-677; 

90-481;       99-748;*^     113-289; 

115-1016. 
Civ.  Proc.  14-377;  15-220. 
N.  Y.  Ann.  Cas.  1-397;  5-195;  9- 

461. 
Week.  Dig.  25-256. 
1872. 
N.  Y.  6-236:  19-360:  32-258;  65- 

30;  74-437;  194-72. 
Hnn,  91-189. 
App.   Dlv.    107-466. 
N.  Y.  Supp.  75-728;  115-1016. 
App.  Dlv.  40-406;  71-104. 
Civ.  Proc.  14-146. 
1873. 

N.  Y.  6-236:  19-369:  35-361:48- 

88;    51-338;    66-379;    67-542; 

194—78 
Hun,    12-306:    13-273:    68-322. 
App.   Dlv.    107-466;    113-900. 
Misc.  51-215. 
N.     Y.     Supp.     76-728;      90-481; 

99-748;  115-1016. 
App.    Dlv.    40-406;    71-104;    98- 

N.  Y.'  Ann.  Cas.  4-351. 
1874. 

N.   Y.   166-129. 

App.  Dlv.  40-406 ;  71-104 ;  107- 


N.  Y.  Supp.  75-728;  115-1016. 

N.  Y.  Ann.  Cas.  4-861. 

Barb.  6-481;   10-508. 
1875. 

App.  Dlv.  71-104;  107-466. 

N.  Y.  Supp.  75-728;  115-1016. 

N.  Y.  Ann.  Cas.  4-361. 
1876, 

App.  Dlv.  8-563;  38-318;  40- 
406 ;  71-104  ;  107-466. 

N.  Y.  Supp.  75-728;  115-1016. 

Civ.  Proc.  14-877. 
1877. 

N    Y    13-488 

App."  Div.  3J8-126;  40-406;  71- 
104 ;  107-466. 

N.  Y.  Supp.  56-545;  75-28;  115- 
1016. 

How.   12-457;  17-31. 

Barb.   58-625. 

N.  Y.  Ann.  Cas.  1-153. 
1878. 

App.  Dlv.  40-406 ;  71-104 ;  107- 

N.  Y.'Supp.  75-728;  115-1016. 

How.  Pr.  12-457. 
1879. 

N.  Y.  136-259;  194-72. 

Hun.  27-44;  34-157;  48-577;  60- 
480 

App.  Dlv.  15-341;  24-555;  40- 
406:  41-380.  538;  54-171;  60- 
94,  277  ;  71-104  ;  84-218  ;  107- 
466;  113-900. 

Misc.   51-210. 

N.  Y.  Supp.  49-981;  69-708:  70- 
170;  75-728:  99-748;  lOO- 
900;  115-1016. 

N.  Y.  Ann.  Cas.  1-397;  7-268. 
1880. 

N.  Y.  66-621. 

Hnn,   15-235. 

App.   Dlv.  43-95. 

Misc.  5-582. 
1881. 

How.  28-1. 

Wend.  11-28. 

Misc.  39-749. 
1882. 

N.  Y.  Supp.  79-868. 
1888. 

N.  Y.  11-61. 
1884. 

App.   Dlv.  43-95. 
1885. 

App.   Dlv.   48-96. 
1886. 

App.   Dlv.   43-96. 
1887. 

App.  Dlv.  43-95:  81-304. 

N.  T.   Supp.  80-924. 
1888 

N. 'y.  9-176;  56-599;  58-402; 
182-.360. 

App.  Dlv.  43-95,  103;  81-304;  80« 
6. 

Misc.    5.582:    34-585l 
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App.  Div.  487?6i_8»-e. 


N.  Y.  Supp.  69-529;  80-92i. 
Daly»  7-340. 
18»0. 

Supp.  59-529. 
1891. 

N.   Y.  loa-538. 

MlRC.  8-587;  lS-71. 
1892. 

N.  Y.  l5«-599. 

Misc.  13-72. 

Barb.   46-287. 
1893. 

N.  Y.  2-182. 

Hun,   58-243. 

App.  Div.  44-463;  01-447. 

N.  Y.  Supp.  61-33 ;  70-679. 

N.  Y.  Super.  59-481. 
1894. 

Barb.  29-239. 

Johns.  6-101. 
1896. 

N.   Y.   50-176. 

N.  Y.  Supp.  88-1004. 
1897. 

Hun.  34-112. 

App.  Div.  01-447;  75-127. 

Misc.  40-30. 

N.  Y.  Supp.  70-679;  77-410;  92- 
122. 

Civ.   Proc.  7-406. 

Abb.   N.   C.   15-231,  462;   29-114. 

Barb.  22-137. 

Week.  Dig.  14-362. 
1898. 

Hun,    14-263:   54-610. 
1899. 

N.   Y.   37-108. 

App.   Div.  90-423. 

Misc.   19-134. 

N.    Y.    Supp.   86-415. 
1900. 

App.   Div.  15-209. 

N.  Y.  Ann.  Cas.  4-174. 
1902. 

N.  Y.  15-432:  23-465;  24-181: 
35-352;  98-523 ;  99-258;  108- 
166:  110-504;  117-542;  142- 
203:  101-96:  164-58,  145; 
166-203;     182-393;    183-397. 

Hun.  46-538;  49-535;  75-152; 
78-577;   82-307. 

App.  Div.  8-510:  11-165:  12-31, 
156,  524;  13-170;  14-51;  21- 
315;  22-522:  23-135;  24-113; 
26-124:  45-309:  52-76:  55- 
11;  57-164,  212;  65-170;  60- 
484:  7.^-363:  79-2.=i4:  SO-343: 
83-342;  84-550;  88-252;  89- 
252:  91 -.584:  94-.^•:  9r»-1.50:  98- 
169,  378.  382 ;  99-604  :  102- 
.'V07;  105-430:  100-612.  794; 
112-143,  350,  744:  11:^70,  73, 
90.  109:  121-128.  714:  122- 
589.  817:  12.i-.'{01;  124-3.52; 
128-544;  130-387. 


Misc.   9-355;  13-98;   10-677;  20- 

66;     33-729;     36-123;    42-615; 

50-482;  61-502. 
N.   Y.  Supp.  20-571;  47-235;  4»- 

36,    940;    50-190;    63-5S0;    65- 

49:    66-1108;    68-1056;    72-508. 

1053;  73-296;  82-366;  84-lC^: 

86-50;  87-67,  625,  906:  90-35?; 

92-914;    94-203;    96-244;    97- 

1107  ;  98-867  ;   100-731  ;.  107- 

604. 
St.   Rep'r.  37-556. 
Civ.  Proc.  19-391. 
Abb.   N.   C.  20-293:  31-24a 
N.   Y.   Super.   54-146. 
N.    Y.   Ann.   Cas.   1-387;  4-0;  6- 

121;  9-304,  n.,  385. 
Connoly,  1-365. 
1903. 
N.    Y.    08-523;    142-203. 
Hun,   49-535;   85-195;   87-411. 
App.    Div.     12-31:     23-135:     26- 

124:    46-309:    47-472:    63-445: 

84-359;   85-477;  88-252;   89- 

262;  94-35;  95-150; 

1O8-250;    121-128,    714; 

387. 

Misc.  49-403;  51-320. 
N.   Y.   Snpp.  29-571;  34-358;  48- 

940:    68-580;    72-936;    81-356; 

87-906;   88-847;   95-740;    1U1- 

275. 
Civ.  Proc.  15-347. 
Connoly,  1-365. 
N.  Y.  Ann.  Cas.  6-121. 
1904. 
N.  Y.  98-523;- 110-504;  llT-542; 

142-208;    177-384;    183-407. 
Hun,  78-278;  87-411;  88-364. 
App.    Div.    6-43;    8-510;    23-133: 

26-124;  31-450;  47-472:  71-14; 

72-1;  7.3-170,  350;  81-617;  »-t- 

359;     85-477;     89-252;     94-35; 

98-380  ;      99-185  :       lOS-251 ; 

121-128,    714;    122-568:    130- 

387 
Misc.    13-98;   16-677;  36-703. 
N.  Y.  Supp.  34-359;  52-8,36;  63- 

580  ;  65-1123  ;  76-746, 772  :  811- 

356;    87-906;    106-463;    lOT- 

401;  114-893. 
N.  Y.  Ann.  Ca.s.  1-387. 
1905. 

N.  Y.  52-389:  142-203, 

App.    Div.    26-124:    47-472;    «0- 

^52;   108-250;   121-128,   714. 
N.  Y.  Supp.  95-740. 
Abb.   N.   C.  31-249. 
1906. 
N.   Y.  60-122;  138-517;  168-234. 
Hun,  90-170. 
Misc.   2.1-411;  36-15. 
N.    Y.    Supp.    35-736;   72-39. 
1907. 

N.   Y.  166-S93. 

Hun,  46-120;  62-558;  T9-S00. 


NOTES. 


App.  DlT.  8^53:  17-617:  82-589; 
85-272;  44-304;  40-37;  88-474; 
91-99;   110-13. 
Misc.  31-300;  42-76;  45-166. 
N.    Y.    Supp.    55-3:    60-640;   64- 
283;  82-401;  06-1042. 
10O8* 

N.   r.  24-20:  166-203. 
Hun,  70-361. 

App.  DlT.  44-304;  88-474. 
Misc.  45-166. 
N.  Y.  Supp.  60-640. 
1013. 

N.  Y.  112-626;  152-60;  186-405. 
Hun.   20-253;   41-162:   65-363. 
Apt).    Dlv.    17-247;    30-239;    54- 

87;  117-288;  126-774. 
Misc.  27-590:  30-625:  33-691:  40- 

94;    40-152:    50-329;    51-429. 
N.  Y.  Supp.  38-712;  45-587:  51- 
801;    58-349;     58-209;     08- 
1101;   08-684;   100-401;    111- 
116. 
St  Kep'r.  3-262;  30-237;  47-781; 

67-582. 
Civ.  Proc.   14-303. 
Abb.  N.  C.  18-149:  20-151. 
How.    57-255;    165-489. 
N.  Y.  Ann.  Cas.  5-396;  6-193. 
Sabd.  2. 

N.   Y.  143-571. 
N.  Y.  Ann.  Cas.  1-22. 
Snbd.  3.  - 

N.  Y.  52-405. 
Hun,  30-164. 
App,  Dlv.  38-160. 
Misc.  18-507. 
Abb.  N.  C.  15-432. 
Week.  Dig.  17-239. 
1014. 

App.   Dlv.  35-428. 
NT  Y.   Supp.  54-810;  85-224. 
St.  RepT.   15-811. 
N.  Y.  Ann.  Cas.  5-265. 
1015. 

N.    Y.    8-148;   73-292:   122-551. 
Hun,   37-533:    40-316. 
App.   Dlv.  46-567;  72-60;    102- 
404;    112-601;    118-243;    120- 
64. 
Misc.  13-72;  62-86. 
N.  Y.  Supp.  61-1057;  76-336;  85- 
224;  08-382;  116-259. 
1016. 

Hun,  15-561;  51-30. 
1017. 

N.    Y.    54-437;   64-155:    186-454. 
Hun,    10-555:    18-47;    20-163. 
App.  Dlv.  35-124:  86-591. 
Misc.     20-657:     27-502:     28-253: 
31-504;    32-677;    30-98 ;    56- 
573. 
N.  Y.  Snpp.  27-285:  46-383;  47- 
650;    56-385;    68-341:    50-149; 
€MI-382;  78-000;  1O7-310. 
1018. 

N.    Y.    61-542;   74-334:    130-332; 
133-89;  161-353. 


Hun,    25-628:    81-484.    575;    82- 

12;     64-614;     71-477;     82-576; 

02-431. 
App.    Dlv.    18-225;    82-226;    86- 

51:  58-280. 
Misc.  6-208;  14-503;  20-182.  216; 

27-529;  30-720;   88-38;  85-73. 

291. 
N.  Y.  Supp.  81-737:  55-188:  58- 

412;  64-596;  71-241.  768. 
Civ.  Proc.  14-126. 
Abb.  N.  C.  21-89. 
1010. 
N.  Y.  10O-178,  192,  196,  197. 
App.    Dlv.    75-145;    82-457:    84- 

240;  07-188;  00-482 ;   112-219. 
Misc.     44-490;    54-283;     57-99; 

60-75. 
N.  Y.  Supp.  77-873 ;  81-835 ;  82- 

634;   80-856;    104-109;    107- 

302;  111-745. 
N.  Y.  Ann.  Cas.  6-130. 

loao. 

N.  Y.  10O-178,  192,  196. 

App.   Dlv.   13-225;  32-228;   112- 

N.  Y.*  Ann.  Cas.  6-130. 
1021. 

N.  Y.  74-234 ;  133-92 

192,  196. 
Hun,  12-491. 
App.   Div.   13-225;  82^226; 

219. 
Misc.  30-720. 
N.  Y.  Supp.  64-596. 
N.  Y.  Ann.  Cas.  6-130. 
1022. 

JN.  Y.  18a-92t  286  ;  100-178,  192, 

196. 
App.   Dlv.   18-225;  82-226; 

219. 
N.  Y.  Supp.  52-973. 
Abb.  N.  C.  20-884. 
Keyes,  3-562. 
N.  Y.  Ann.  Cas.  6-130. 
1028. 

N.  Y.  10O-178,  192,  196. 
App.   Div.   13-225;  32-226; 

219. 
Misc.  27-529. 
N.  Y.  Supp.  58-412. 
N.  Y.  Aon.  Cas.  6-130. 
1024. 

N.  Y.  100-178,  192.  196. 
App.   Div.   18-225;   32-226; 

219. 
N.  Y.*  Ann.  Cas.  6-130. 
1025. 

N.    Y.    125-280;    126-342; 

304 :     1 52-366 :     160-3T7 : 

40:i:    175-432:    177-.500: 

341. 
Hun.  84-143:  60-32:  65-210;  71- 

422,  542;  74-8;  82-90;  80-271. 


{ 


100-178, 


112- 


112- 


112- 


112- 


130- 
171- 
103- 


NOTBS. 


*%. 


.    DIt.  ».185;  10»549:  10-304; 

1-156;  23-129;  24-74;  25-337; 

26-141:    33-6;    84-198;    40-83; 

SO-26;  55-41;  68-119.  536;  C7- 

868;    68-233;    69-177;    76-406; 

88-107,  118;  96-461;  102-338, 

340;     164-54;     112-607;     113- 

534;  117-666. 

Misc.  6-407;  25-648;  26-226;  36- 

%  496;     88-105;     42-629;     48- 

83;  57-368;  60-424. 

N.  Y.  Supp.  44-767;  47-402;  49- 

/1088;  54-479.  480;  56-841;  67- 
632;  61-570;  63-659;  67-27;  68- 
181.  651;  73-1003;  74-813;  78- 
779  ;  89-112  ;  92-484  ;  93-349  : 
95-81. 
1926. 

N.  Y.  11-376,  390;  12-52;  72-583. 
-Hun,   58-284;   74-845;   87-510. 
App.     Dlv.     25-93;    47-119;    76- 

861;  88-586. 
Misc.  80-566. 

N.  Y.  Supp.  34-286;  48-882;  68« 
1027;  80^198. 
1927. 

N.  Y.  107-225. 
Hun,  87-510. 

App.  Dlv.  47-119;  88-586. 
Misc.  80-566. 

N.  Y.  Supp.  68-1027;  85-198. 
1928. 

App.  Dlv..  47-119;  76-861. 
N.   Y.   Supp.  84-286. 
1929. 

N.  Y.  107-225. 
App.  Dlv.  47-119. 
N,  Y.  Supp.  68-1027. 
1930. 

N.  Y.  10-164;  72-588;  156-136; 

187-8. 
Hnn,  29-44. 

App.  Dlv.  87-6:  88-385. 
Misc.   30-566. 

N.   Y.   Supp.  63-1027;  85-193. 
1931. 

N.   Y.   75-316;   147-225;  114-318. 
Hun.  73-429;  87-510. 
App,   Dlv.  87-4. 
1032: 
N.    Y.   121-194;  141-138. 
Hun,   3-706;   8-313;   16-625;  87- 

308. 
App.   Dlv.   1-517;  7-169. 
Misc.  19-171;  24-645;  26-146;  35- 

329;  50-329,  408. 
N.    Y.    Supp.    56-805;    69-533; 

1O8-1044. 
N.  Y.  Super.  59-320. 
1933. 

N.    Y.   4-514;   141-138. 

Hun,  19-569;  37-303. 

App.    Dlv.    1-517;    52-531;    84- 

564;   117-291 
Misc.     10-171;     35-.'?29;     50-329, 

408:  58-234:  62-256. 
N.  Y.  Supp.  44-194;  56-805;  65- 
^     478;  *S-481;  98-684.     '' 


1934. 

N.   Y.  141-188. 

App.   Dlv.   1-517. 

Misc.     18^171;     85-329;     00-S29, 

408. 
1985. 

N.   Y.   141-188. 

App.   Dlv.   1-517. 

Misc.     19-171;     85-329;     BO-329, 

408 
N.   Y.'  Supp.  44-194. 
1936. 

Misc.   19-171;  60-829. 
1937. 
N.  Y.  4-514;  51-1;  92-581;  103- 

274;  121^277;  191-448. 
Hun.  22-228. 
Am.  Dlv.  52-530 ;  84-564 ;  IIT- 

Misc. '20-413;  27-208;  50-329. 
^V.^J^«J«PP-     82-841;     98-684; 

102-317. 
1938. 

App.  Dlv.  52-530;  117-286. 
Misc.  20-413;  50-829. 
N.  Y,   Supp.   102-317. 
1939. 
Hnn.  19-184. 

App.  Dlv.  84-564;  117-286. 
Misc.  27-208;  50«'829. 
N.   Y.    Supp.   82-841;  102-317. 
1940 
App.    Dlv.   117-288. 
Misc.  50-329. 
1941. 
App*.   Dlv.   117-288. 
Misc.  50-329. 
1948. 
Hun,  78-4. 
Misc.  85-364. 
1946. 
App.   Dlv.  65-467. 
Misc.  37-510;  40-634  ;  58-611. 
N.  Y.  Supp.  73-67;  88-71. 
Abb.  N.  C.  24-400. 
1947. 

App.   Dlv.  64-615. 
Misc.  36-462. 
N.    Y.    Supp.   72-29L 
1948. 
N.  Y.  67-161;  128-130;  158-384. 
Hun.  84-163;  38-237;  46-394;  80- 

148. 
App.    Dlv.    8-468;    41-598;    76- 

408:    118-179,    622:    119-419; 

127-603. 
Misc.     19-673;     26-148;    37-521; 

43-185;    53-350;    54-131;   62- 

92. 
N.   Y.   Supp.   44-42;  56-784;  75- 

1076;    78-779;    103-146,   465; 

104-447;     105-844;     114-401; 

11.5-.393. 
St.    Rep»r.  48-697. 
C:iv.   Proc.  6-410. 
Abb.    N.   C.    22-211. 
N.  Y.  Ann.  Cas.  4-368. 


N0TB8. 


8vbd.  1. 

N.   Y.   55-525:   12«-197. 

Hun,  78-545. 

App.  Dlv.  32-51 ;  106-565  :  llS- 

179. 
N.   Y.   Supp.  29-619:  62-281. 
Abb.   N.  C.  27-261. 
Snbd.  8. 

N.  Y.  IMl-317;  141-236. 
Hun.   25-10:   27-529:   80-322. 
Misc.  10-249. 
St.  Rep'r.  52-318. 

N.  'y.    55-525:    57-161:    12«-129. 
N.    Y.    Supp.    104-447:    105-844. 
Hun,    16-264;    lG-219. 
App.    Dlv.   8-468:    ll»-420. 
&I1SC.  53-470  ;  54-131. 
J060. 

N.   Y.  86-569;  40-611;  57-161. 
App.  Dlv.  38-279. 
Keyes,  2-111. 
N.  Y.  Ann.  Cas.  6-260. 
1951. 

N.  Y.  78-585. 
1062. 

How.  Pr.  11-418. 
Bnrb.  26-437. 
1958. 

N.  Y.  101-589. 
Hun.  32-612. 
1954. 

App.  Dlv.  110-422. 
Misc.  43-188;  54-132. 
1955. 

App.  Dlv.  5-415. 
1956. 

N.  Y.  128-129. 
App.  Div.  8-469. 
1957; 

N.  Y.  0-349. 
App.   Dlv.    123-37. 
N.  Y.  Supp.   107-868. 
Hun,  O-708.    . 
1958. 

Misc.  85-717. 
N.  Y.  Ann.  Cub.  6-260. 
1961. 

N.  Y.  30-506. 
1962. 
Hun,  58-243;  63-211. 
App.    Div.    52-595:    114-225. 
N,  Y.  Supp.   lOO^l. 
1065. 

N.  Y.  67-586. 
It66. 
N.   Y.  37-586;  60-83. 
Hun,  7-114;  40-197. 
1969. 
N.    Y.    68-202:    12-522;    134-801. 
Hun,   54-438:  58-243. 
,\pp.    Dlv.   37-121. 
N.    Y.   Supp.  55-1130. 
1877- 

N.   Y.   189-471. 
1983 
N.  Y.  27-45;  40-125;  52-676:  55- 
R1»!    62.1  fiA-    8A-117-    1A1.rv.QQ 


Hun,  00-148. 

Misc.  10-673. 
1084. 

Hun,  40-816. 

App.  Dlv.  80-96;  44M6a. 

Misc.   37-521. 

N,  Y.  Supp.   75-1076. 
1085. 

N.  Y.  52-576. 
1086. 

N.  Y.   Supp,  104-447. 

App.     Dlv.     61-147;      118-179: 
110-419. 

Misc.   54*132. 

Civ.   Proc.   2-296. 
lOOO. 

App.  Dlv.  127-647. 
1001. 

Misc.  8-163;  84-26.  84. 

N.  Y.  Supp.  20-329;  60-461. 

Civ.  Proc.  23-419. 
1002. 

App.    Dlv.    127-909. 

Misc.  57-31. 

N.  Y.  Supp.  107-1020. 

Civ.  Proc.  6-297. 
1003. 

N.   Y.   120-360. 

lots?-  ^'^-  *«-^^ 

Misc.  35-670;  40-134;  58-305. 
^•,  J;  ..^i'PP-    ^*-8»7;    72-350; 
1005. 

Misc.  20-55. 

iJXJ-  ^"'•''-  •*-'*^ 

N.   Y.  135-522. 

App.    Dlv.    10-394;    25-110;    50- 
289;  88-586. 

Misc.  62-315. 

N.  Y.  Supp.  85-193;  114-1077. 
1098. 

N.  Y.  Snpp.  8k-401. 
1000. 
^Clv.   Proc.    15-19,  379. 

Misc.   57-34. 

N.  Y.  Supp.  107-1020. 
2003. 

Civ.  Proc.  15-19. 
2004. 

Civ.  Proc.  15-19. 

Misc.   57-35. 

N.  Y.  Supp.  107-1020. 
2005. 

Hun,  64-376;  76-120, 

Misc.   8-153. 
2000. 

Misc.    57-35. 

N.  Y.  Supp.  1O7-1020. 
2007. 

N.  Y,   Supp.   107-949. 

App.  Dlv.   123-274. 
2008. 
I      N.  Y.  183-476. 


i 


NOTBS. 


^"^2, 


2011. 

N.  T.  188-475. 
N.  Y.  Supp.  35-237. 
2015. 

N.  Y.  122-238;  187-418. 

Hun,   88-260. 

App.    Div.    31-122;    57-143,    884; 

75-365;   77-149;   86-12. 
Misc.  13-678. 
N.     Y.     Supp.     68-270;     78-175, 

1026;  114-209. 
Abb.  N.  C.  29-182. 
«016. 

N.  Y.  133-210. 

Hun,  84-169. 

App.  Dlv.  23-384;  75-365;  86-12; 

03-197;  129-499. 
MlBO.    14-617;    27-458. 
N.  Y.  Supp.  58-118;  78-175;  83- 

246. 
Civ.  Proc.  11-180. 
Week.   Dig    22-505. 
%uha.  2. 
Hun,   32-537;  38-282;  88-200. 
App.   Dlv.  28-386. 
2017. 

N.   Y.   135-81. 
Hun,  59-323. 

Div.    32-184:    47-385;    68« 
S22;   75-365;   129-499. 
Misc.  19-678;  29-455.  ^  ^^^    ^^ 
N.  Y.  Supp.  61-1093;  62-211;  74- 

70;  78-175. 
St.  Rep'r.  36-750. 
Abb.   N.   C.  29-177. 
Snbd.  8. 

Hun,  46-409. 
2018. 

App.  Div.  75-365;  129-499. 
N.  Y.  Supp.  78-175. 
2019 

N.  Y.  89-460:  186-172;  187-4ia 
App.    Div.    47-387;    57-151;    75- 

367);  86-12;  129-499. 
Misc.  29-455;  57-34. 
N.  Y.  Supp,  61-1098;  78-175;  83- 

245;  lTf7-1020. 
Civ.   Proc.   6-299. 
How.   59-287. 
Snbcl.  1. 

App.  Div.  31-122. 
Snbd.  5. 

N.  Y.  170-53. 
2020 

App.    Div.    47-384;    75-365;    94- 

402. 
Misc.  57-32.  „«...„ 

N.    Y.     Supp.    78-175;    88-343; 
107-101:0. 
2021. 

App.  Div.  75-3a">;  94-403. 
N.  Y.  Snpp.  78-175. 
2022. 

App.  Dlv.  75-365;  94-403. 

Misc.  8-153. 

N.  Y.  Supp.  78-175. 


2028. 

App.  DlT.  715-865. 
N.  Y.  Supp.  78-175. 
2024. 

App.  Dlv.  75-365. 
Misc.  57-33. 
N.  Y.  Supp.  78-175. 
2025. 

App.  Div.  75-365. 
N.  Y.  Supp.  78-175. 
2026. 

N.  Y.   186-173. 

App.    Dlv.    47-385;    67-142,    Iffl: 

75-365. 
Misc.   8-153;   29-455. 
N.  Y.  Supp.  29-329;  61-1094;  eS- 
208;  78-175. 
Snbd.    1. 

N.  Y.  Supp.  68-201. 
2027. 

App.  Dlv.  75-365. 
Misc.   19-678;  57-35. 
JN.  Y.   Supp.   78-175;   lOT-1020. 
2028 

App.  Dlv.  31-122;  75-365;  127- 

Misc.  19-678 ;  57-40. 

N.  Y.  Supp.  78-176;  lOT-1020. 


App.  Dlv.  75-365. 
N.  Y.  Supp.  78-175. 
2030. 

App.  Dlv.  75-365. 
N.  Y.  Supp.  78-176. 
2031. 

N.  Y.  100-20;  111-584. 

Hun,   81-341;  86-73. 

App.  Div.  6-417;  81-123;  57-148; 

75-365;  79-136;  129-64. 
Misc.  32-218. 

N.  Y.  Supp.  65-717;  68-59;  T8- 
175;  79-1040;  113-504. 
How.  67-111. 
2032. 

N.  Y.  97-212. 

Hun.  25-307.  590:  92-379. 

Aop.    Div.    57-148;    79-135;    8»- 

194;  86-12. 
Misc.  37-635. 
N.  Y.  Supp.  76-286;  79-1040:  «8- 

135.  245. 
Civ.    Proc.    11-180;    18-214,   313. 
How.    N.   S.   1-135. 
Snbd.  1. 

Hun,  34-465. 
Snbd.  2. 

N.   Y.  100-20;  128-185. 

Hun,    84-398.    465;    81-341;    88- 

261;  92-477. 
App.   Dlv.  6-421:  23-386. 
Misc.   24-532.       _ 
N.   Y.  Supp.  84-784. 
Civ.    Proc.    7-409. 
Abb.   N.   C.   15-463. 
.Snbd.  3. 

ITiin.  32-594. 
Misc.  8-158,  166. 


NOTES. 


HuhA.  4. 

App.   Div.    121-314. 

2o:i». 

N.  Y.  100-20;  142-690;  102-442; 
187-27. 

Hun,    25-307;    34-398.    465;    40- 
44*  64-465 

App.'  Div.  6I42I;  57-148. 

Misc.  24-532. 

N.  Y.  Supp.  88-185. 

8t.  Rep'r.  46-5d8. 

Civ.  Proc.  9-406;  18-318. 

How.  N.  8.  1-135. 
Svbd.  1. 

N.   Y.   100-23. 

Hnn,  48-590. 
Snb<l.  8. 

Hun,    2S-590. 

St.  Rep'r.  46-577. 
Sabd.  4. 

Hun.  25-500;   48-590. 

App.  Div.  85-194. 
Snbd.  6. 

Hun,  48-590. 
Snbd.  6« 

App.  Div.  84-588;  85-194. 
2034. 

N.  Y.  100-20;  128-180. 

Hun,  25-587:  04-455:  75-281;  02- 
379,  4n. 

App.  Div.  6-421;  23-386;  57-148. 

Misc.  8-166. 

Abb.  N.  C.  15-461. 
2035. 

App.  Div.  57-148. 

Misc.   51-396. 
2036. 

Hun.  50-243. 

N.  Y.  Supp.  100-508. 
2037. 

N.  Y.  100-20. 

Hun,  77-96. 

Civ.  Proc.  14-28. 

Cr.  Rep.  3-547. 
2038. 

N.  Y.  162-441. 

Hun,  48-166. 

Misc.  50-510. 

N.  y.  Supp.  61-1095  ;  86-837 ;  99- 
153;  116-62. 

St.  Rep'r.  53-936. 

Civ.  Proc.  14-244. 
Snbd.  1. 

N.  Y.  111-587. 

Hun,   47-600. 

App.   Div.  38-118. 

Misc.  29-455. 
Snbd.  2. 

Hun,  41-194. 

App.   Div.  87-71. 
2039. 

N.   Y.  128-180. 

App.    Div.   6-417:  58-185. 

Misc.   3,1-400;  34-699. 

N.  Y.  Supp.  68-69. 

Civ.  Proc.  14-28. 


2041. 

Misc.  8-153;  84-25. 
N.  Y.  Supp.  29-829;  99-461 
2042. 

App.  Div.  57-151. 


205O. 


Misc.   10-249. 

Civ.  Ppoc.  13-198. 
Snbd.  1. 

App.    Div.   11-329. 
2054. 

Hun,  41-188. 

Cr.  Rep.  4-289. 
2067. 

Hun,   41-188. 

Cr.  Rep.  4-289. 
2058. 

N.  Y.  96-381 ;  188-440. 

App.  Div.  6-424;  104-48 ;  120^ 
817. 

N.  y.  Supp.  98-277. 
2069. 

N.   T.  107-607. 

N.  Y.  Supp.  100-531. 

App.  Div.  2-103;  125-139. 

Civ.  Proc.  14-241. 
2060. 

App.   Div.   68-234. 

Cr.  Rep.  8-457. 
2066. 

App.  Div.  31-122;  104-48. 

nT  Y.  Supp.  114-209. 
2067. 

N.  y.  142-278. 

Hun,   06-288;  70-562. 

App.  Div.  77-515 ;  67-515 ;  107- 
229;   120-98. 

Misc.  31-550. 

N.  Y.  Supp.  65-559 ;  94-1101. 

Civ.  Proc.   15-379. 

N.  y.  Super.  64-184. 
2068. 
•    N.   Y.   135-76. 

Hun.  50-479:  63-514. 

App.   Div.   20-27;   50-288;   126- 

Misc.  61-113. 

N.  Y.  Supp.  46-646;  68-993; 
110-148;  114-307. 

Abb.  N.  C.  29-177. 
2069. 

N.  Y.   136-76. 

App.  Div.  126-87. 

N.  Y.  Supp.  110-148. 
2070. 

N.  Y.  99-620:  102-96;  185-522; 
149-228,  418. 

Hun,  34-584;  47-546;  65-296; 
70-563;  91-311. 

App.  Div.  5-254:  8-552;  12-506, 
537:  20-50,  342;  33-324.  629: 
30-519:  44-400:  48-560:  4»- 
124;  52-180:  53-94;  79-43:  86- 
409  ;  09-94  ;   107-229  ;  120-98. 

MIso.  12-469;  14-42,  213;  16- 
306:  17-674:  19-673:  27-:«7: 
33-701;  39-360,  454;  42-117; 
51-75. 
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N.  Y.  Snpp.  a5-899;  46-727.  898; 
60-703:     <tt-«87;     66-58,      926; 
68-1106;  T8*828;  tt4-1101. 
N.  Y.  Ann.  Cas.  6-355. 
SS071. 

App.  Dlv.  44-401. 

Misc.    54-344. 

N.  Y.  Supp.  60-703;  104-122. 

N.  Y.  Super.  54-184. 

ao72. 

Hun.  70-562. 
Civ.  Proc.  10-175. 

ao78. 

Hun,  80-463. 
2074. 

Hun.  80-453. 
2075. 

Hun,  50-105;  80-454. 

Apg^  D.T.   6-28;    106-666;    114- 


*&.' 


N.  Y.  Supp.  04-754;  08-593. 
Civ.  Proc.  16-379. 
2B076. 

N.  Y.  164-288. 

App.    Dlv.    6-28;    20-9;    88-414: 
50-288;    67-446;    74-217;    114- 
171. 
Misc.  22-384;  27-570. 
N.  Y.  Supp.  89-598. 
N.  Y.   Super.  54-184. 
We^   Dig.  11-87. 
2077. 

Hun.  46-296. 

App.    Dlv.   6-28;  20-12;  45-15S: 

N.  y.  Snpp.  61-140;  86-48a 
St.  Rep'r.  11-408.  ^^ 

2078. 

2o48?    ^^    ^*^ 

Misc.  SS7-3S8L 
N.  Y.  Super.  54-184. 
2080. 

Hun.  90-&3a 
App.   Div.  60-288. 
N.  Y.  Supp.  63-993, 
2082. 

N.   T.   150-280. 

Hun.   91-319. 

Ai)p.    Dlv.    24-567;    87-414;   45- 

153;    46-314:    52-375;    74-217: 

77-500;    78-^7;   82.J571;    118- 

316;  123-278:  126-88. 
Misc.   13*734;  20-28,   39;   28-40; 

33-352. 
N.  T.  Supp.  49-760;  61-149.  665; 

68-446;    78-1051;    79-989;   91- 

900;   1O7-1101. 
Civ.  Proc.  19-416. 
N.  Y.  Super.  53-66. 
2083. 

Hun,  91-319. 

App,    Dlv.    44~458:    74-^17;    77- 

500:    78-344;     123-278;    126- 

87. 
Misc.  12-470;  13-784;  20-29;  45- 

183. 


Supp.  85-213;  «1-41;  fT- 


521;    '^^1051;    ^9-989;    91< 

900;  107-1101;  110-148. 
St.  Rep'r.  3-202. 
N.   Y.  Super.   54-184. 
How.  61-57. 
N.  Y.  Ann.  Cas.  6-248. 
2084. 

N.  Y.  194-188. 

Hun,  56-479. 

App.  Div.  74-217;  77-500; 

278;  126-88. 
Misc.  33-352;  45-182;  61-113. 
N.  Y.  Supp.  77-521;  78-1051:  91. 

900;  107-1101;  110-148. 
2085. 

App.  Dlv.  118-316. 


Hun.    73-303;   83-239;    194-187. 

App.  Dlv.   39-639:    42-251:     S»- 
350;  95-77;  129-81. 

Misc.  d-406:  33-352. 

N.    Y.    Supp.   68-446.    1101;    8». 
493;  113-367. 

How.  64-523. 
2087. 

N.   Y.   77-505. 

App.   Dlv.  46-314;  48-432;    IIS- 
316. 
2088. 

N.  y.   118-101;  151-386. 

Hun.  91-319. 

App.  Div.  9-59;  20-11 ;  lie-850 

Misc.  13-734;  20-28;  31-560:  88^ 
596. 

N.  Y.  Supp.  85-213;  49-760;  64- 
681. 
2090. 

N.'y.   133-222;  142-278;   184- 
32. 
2091. 

N.  Y.  186-394. 

App.  Dlv.  105-602. 

Misc.  58-305. 

N.   Y.    Supp.   109-321. 
2092. 

N.  Y.  184-32. 

App.  Dlv.  112-429. 

Misc.    32-4. 

N.  ¥.   Bapp.  66-129;  98-067. 
2093. 

N.  Y.  184-32. 

Misc.  32-4. 

Week.  Dig.  10-394. 
2094. 

N.  Y.  184-32. 

App.  Dlv.  51-104. 
2095. 

N.  Y.  184-32. 
2096. 

N.  Y.  184-32. 
2097. 

App.   Dlv.   55-260. 

Misc.    41-290;    54-31. 

Week.  Dig.   10-394. 

N.   Y.   Supp.   168-1081. 
1078 


App.  DIv.  113-3ia. 
Mi8C.  41-290,  431. 
2100. 

App.   DIv.   73-a49;  7»-24. 
N.   V.  Supp.  7O-905. 
How.   61-514. 
2101. 

App.    DIv.    120-818. 
N.  Y.  Supp.  105-809. 
2102. 

N.  Y.   186-394. 
App.   DIv.    120-818. 
N.  Y.  Supp.  105-809. 
2119. 

How.  6T-124. 
2190. 

N.    Y.    48-513;    61^442;    53-547; 

55-600;    6S-46S;    79-582;     86- 

655;      105-199;      106-64,      671; 

110-495;      112-C08;      121-551; 

131-468;       139-55:       147-337; 

152-311,     430;    153-381;    154- 

437;      158-421;      166-47.      473; 

168-488. 
Hun.     25-602;     44-172;     58-160, 

598;  72-369. 
App,    DIv.    4-544;    7-294:    20-3: 

27-532:     32-182;     43-378;    44- 

241;    51-200:    oa-436:    68-197; 

77-149;    81-118;    86-276;    lOli. 

427:    116-891;    123-594;    124- 

155;  127-853. 
Misc.  30-043;  51-191;  53-367. 
N.    Y.    Supp,  6-231;  58-649;   60- 

615  ;  71-700  ;  74-94  ;  94-1107  ; 

108-49,   726. 
St.   Rep'r.  35-413:  70-844. 
Civ.   Proc.   19-818:  80-398. 
Abb.   N.  C.   14-495. 
S«b«.  2. 

Hun,  58-508:  72-369. 
App.  DIv.  41-546;  107-274. 
Misc.   27-89. 

St.  Uep'r.  38-730.  / 

2121. 

N.    Y.    143-166;    152-216;    166- 

462 
Hnn.'88-l3a 

App.  DIv.  4-544;  22-177;  77-150. 
N.   Y.   Supp.  47-1023. 
2122. 

N.   Y.  166-473. 

Hun,  4Si.476;  58-698;  61-88;  88- 

139. 
App.    DIv.    4-544;    77-150;    101- 

427;   100-46;   112-98. 
N.  Y.  Supp.  34-592:  40-840;  71- 

1945;  92-22;  97-1115. 
St.   Kep'r.  82-543;  39-615. 
.  Sabd.  1. 

N.   Y.    104-370;   140-1;   160-210. 

Hun,  21-527;  88-138. 

App.   DIv.  4-265:  25-93;  48-540; 

57-136;  64-239. 
N.  Y.  Supp.  60-127. 
St.  Rep'r.  86-1004. 


Snbd.  2. 

N.  Y.  129-549;  152-216. 

Hun,    28-329;     57-282;     60-382; 

61-60. 
App.   DIv.   4-265:  8-397. 
Misc.  27-458. 
St.    Rep'r.    36-1004;    38-22,    780; 

39-610,  739. 
Civ.  Proc.  16-128. 
Abb.  N.  C.  14-495. 
Snbd.  8. 

App.  DIv.   106-46. 
St.   Rep*r.   8-722;  29-368;  83-291 
2123. 

App.  DIv.  77-160. 
2124. 

App.  DIv.  62-492;  77.16a 
N.  Y.  Supp.  71-187. 
2125. 

N.    Y.    126-360;    152-398;    168- 

168. 
Hun,     22-551;     47-407;     64-206; 

69-98;  82-6. 
App.    DIv.     6-468;     22-165;     88- 

278;    41«497;    47-552;    51-202; 

58-624;  77-150;  83-61;  87-59; 

100-184,    191:   102-334;  106- 

46,   90;   122-284. 
Misc.     14-119;    80-647;    39-603: 

42-118. 
N.    Y.     Supp.    SO-1107;    53-789; 

58-670;    60-614,    1009;    62-662; 

64-269,    676;    82-626;    91-675; 

92-444  ;  94-319  ;  96-897  ;  106- 

968. 
St.   Rep'r.  69-628. 
N.  Y.  Ann.  Cas.  2-246. 
2126. 

N.  Y.  126-368. 
Hun,   22-515. 
App.  DIv.  77-150. 
St.  Rep'r.  32-.'S43. 
Week.   Dig.    10-290;    11-1161 
Snbd.  8. 

N.  Y.  Supp.  8-142. 
2127. 

N.    Y.    102-630;    104-369;    185- 

246. 
Hun,   76-149;  82-339. 
App.     DIv.     15-56;    17-203;    22- 

174;  27-533;  30-52;  64-239;  76- 

144;     77-150;     87-59;     99-414; 

100-190,    191. 
Misc.  9-251;   30-643;  40-134. 
N.  Y.  Supp.  60-506;  71-1044;  78- 

942;    81-320;    91-268;     107- 

689;  115-275. 
2128. 

App.  DIv.  30-53;  77-150. 
2129. 

N.  Y.  97-87. 

Hun,  25-186;  80-488. 

App.  DIv.  1-187;  17-202;  75-569; 

77-150. 
Misc.  40-185. 
N.  Y.  Supp.  80-494;  78-338;  81« 

280. 


i 
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Dlv.  77-150. 


Ap^>. 


2lftO. 

App. 
2181. 

Him,  48-602. 

App.  Div.  34-597;  77-150. 

Misc.  30-452. 

N.   Y.  Siipp.  80-194. 

Abb.  N.  C.  10-33, 
2182. 

N.    Y.   109-436. 

Hun,  40-176. 

App,  Dlv.  77-150. 
2133. 

N.  Y.  181-306. 

Hun,   G4-206. 

App.  Dlv.  58-345;  77-150. 

N.'^Y^'sulp.'oB.lOSS;   114-1077. 
£134. 

N.  Y.  143-167. 

App.  Dlv.  77-149  ;  90-415 ;  103- 

*S>5:    111-395. 
N.  Y.   Supp.  01-258;  ©2-1112. 
2135. 

N    Y.  112-233;  140-554. 
Hun.    C4-337. 

Dlv.  541-50:  63-342;  77-150; 
78-434  :  86-282  ;  90-415  ;  103- 
393;   111-396. 

Misc.    7-217;    57-30.  

N     Y.    Supp,   80-300;   02-1112; 

07-700 ;  lo«-1079. 
Civ.  Proc.  10-318. 
2186. 

N.  Y.  73-437. 

Hun,  0-625,  652:  80-487. 

App.    Dlv.    17-562;    45-504;    75- 

569;  77-150;  78-434. 
N.  Y.   Supp.  30-494;  78-333;  80- 

300. 
Abb.  N.  0.  10-88. 
Weels.  Dig.  10-390. 
2137. 

N.  Y.  110-509;  181-306. 
Hun.  02-14. 
App.   Dlv.   77-150. 
Ml8C.   40-135. 
N.  Y.  Supp.  81-280. 
2138. 

N.    Y.    106-64;     119-502;     149- 

554;    166-170. 
Hun,   10-0;  2.5-111;  72-360;  86- 

515;  00-53;  01-98,  234. 
App.  Dlv.  27-7.1;  45-504;  50-58; 
51-198;  63-342.  617;  58-345; 
77-150;  83-52;  86-280;  07-285; 
90-415:  113-316;  114-1G9; 
120-208. 
Misc.   14-177. 

N.   Y.   Supp.   25-874:  35-89,   463; 
61-400:    65-707:    68-1058;    80- 
920;  01-258;  113-861. 
2130. 

Hun,  61-85:  01-99.  ^^  ^^^      ^^ 
App.    Dlv.    30-34;    46-505;    77- 

150;  99-41.5. 
Misc.   14-178. 


N.  Y.  Supp.  25-874;  35-463;  64- 
436;  61-400;  91-258. 
2140. 

N     Y      72-415:     82-358;     »3-97; 
97-203;    98-333;     10O-85,   080; 
126-157,     3(V4;     151-664;     16»- 
317;  166-164,  476. 
Hun.     24-69;     29-126;      88-273; 
41^56,     310;     47-451;     81-313; 
84-66 
App.    Div.    2-444;    6-526;   SO-53: 
86-75;    37-45;    64-615;    74-58. 
604;    77-150;    78-259;    8«-.^13; 
92-245;     96-3;     98-620;     101- 
218,    431;    106-232;    110-3,   70; 
114-356;     124-155;     127-853, 
930. 
Misc.   4-326;  7-206;   14-119;  S»- 

450. 
N.  Y.  Supp.  26-874:  66-108:  80- 
194;  85-482;  87-72:  88-1060; 
90-194;  91-715;  96-597,  862; 
99-104b;  108-726;  111-924; 
112-139. 
St.   Bep'r.   9-600;  49-48;  69-623: 

70-846. 
Abb.  N.  C.  17-366;  20-48. 
Wopk.   Dig.   13-207;   16-156;  IT- 

169. 
N.  Y.  Ann.  Cas.  2-246. 
Snbd.  1. 

N.    Y.    143-167. 
Hun,   58-598. 
St.   Rep'r.  35-413. 
Civ.  Pro?.  9-338. 
Snbd.  2. 

Hun,   58-598. 
St.  Rep'r.  35-418. 
Sabd.  3. 

Hun,     34-322;     86-185;     44-576: 
47-452;    68-596;    74-170;    8&- 

App.   Dlv.  4-281;  32-182. 
N.   Y.  Supp.  23-118. 
Civ.  Proc  9-338. 
Snbd.  4. 

K.  Y.   112-609;  119-507. 
App.   Div.   1-534;  4-266;  26-5^3. 
Misc.   14-229. 
St.  Rep'r.  36-999. 
Snbd.  6. 

N.  Y.  92-306;  106-262;  110-408 

119-507;  128-637;  142-354. 
Hun,     25-603;     44-205;     60-234 

74-234;    92-589. 
App.  Div.  2-538;  4-266;  42-368 

106-607. 
Misc.    7-280:    13-22;    14-229. 
N.  Y.  Supp.  6-395 ;  94-366.  477. 
St.    Rep'r.    11-577:    16-110;    20- 

913;    27-87,    131;    32-839:    33- 

966:  36-990:   89-613:  48-202, 
Abb.  N.  C.  17-372. 
2141. 
N.  Y.  100-89:  106-257;  110-404; 

112-507;    126-147,   360. 
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Hnn,  '42-581;     44-293;     60-234; 

61-64;   81-318;  88-140.' 
App.    Div.    1-70;   22-174:   .19-247: 

77-149;  8W-283;   124-155. 
Misc.  7-206. 
2142. 

N.    Y.    132-367. 
App.   DIv.  77-149. 
2143. 

App.   Div,   42-251;   77-150;    114- 

170. 
N.  Y.   Supp.  40-207;  «O-10;  09- 

679. 
Al)b.  N.  C.  18-246. 
2144. 

Hun,  22-470. 
App.  Dlv.  77-150. 
BIlsc.  30-643. 
2145. 

App.  DiT.  77-149. 
2146. 

App.   DlT.  4-544;  77-149. 
2147. 

Hun,  46-176. 
App.  Div.  77-150. 
2148. 

N.  Y.  143-223. 

Hun.  82-258. 

App.    Dlv.    57-151:    77-149;    86- 

12;  129-499. 
Misc.  84-25, 
N.  Y.  Supp.  114-499. 
2231. 

N.   Y.  28-55;  169-390. 

Hun,  25-270;  49-346;  56-241; 

90-541. 
App.    Dlv.    52-144:   54-628:    56- 
'       539;     64-373:     68-116;     76-90; 

91-433;    112-114,    119;    119- 

527. 
MiBo.   9-47,- 9C;    10-740,    19-521; 

21-479:     27-725;    37-480:    89- 

347  ;  40-548  :  41-032  ;  43-660  ; 

46-254;   47-632;    50-149,    641; 

58-216,   546;   59-487;    62-231, 

498. 
N.  Y.  Supp.  19-,^33;  47-563:  59- 

712;   7^-103;    74-243;    75-1080; 

84-580  ;        85-335 ;        88-252 ; 

109-808;  110-1044;  113-1058; 

114-771;  115-2.56. 
St.  Rop'r.  23-61:  40-679:  52-421. 
Civ.    I»roc.    14-347;    16-447;    17- 

227;  19-217. 
Daly,  13-275. 
N.  Y.  Ann.  Cas.  9-261. 
8ub«l.  1. 

N.    Y.    38-451;    44-489;    51-539; 

76-301.  574;  127-175. 
Hun,  87-3. 

App.    Dlv.  5-590:  52-141. 
Ml8C.  8-186:   il-.3ol:  25-722:  27- 

530;  42-226;  61-220. 
N.   Y.    Supp.   9-24;  64-1057;   91- 

712;  115-1000. 
St,  Rep'r.  63-58. 
Weelc.  Dig.  20-307. 


Sa1»d.  2. 

Hun.   69-591. 

App.  Div.  11-264;  41-382:  68- 
117;   127-812. 

Misc.  20-349.  612;  22-739;  23- 
645;  24-734:   25-598. 

N.  Y.  Supp.  5-364:  45-918:  52- 
107;  58-785:  56-155:  58-493: 
82-984;  86-16;  102-518;  111- 
856. 

St.    Rep»r.    29-654;    49-717;    52- 
490;  53-389. 
Sabd.  3. 

Misc.    11-355. 

N.  Y.   Supp.   104-748. 

St.  Rep'r.  29-6^4. 

Civ.   Proc.   8-178;   18-418. 
Subd.  4. 

Abb.  N.  C.  21-312. 

Daly,  11-153. 
Snbd.  5. 

Misc.    16-60;    19-540;    50-149. 

N.   Y.   Supp.  98-194. 
2282. 

N.  Y.   182-234. 

Hun,  34-340. 

App.    Div.    76-96;    119-12. 

Misc.  58-546. 

N.  Y,  Supp.  56-761;  61-524; 
96-775;   109-808:   113-1058. 

Civ.   Proc.  9-429;  12-859. 

N.  Y.  Ann.  Cas.  9-261. 
Snbd.  1. 

N.  Y.  84-287 ;  182-234. 

Misc.  26-680. 

N.  Y.  Supp.  83-1067. 
Snbd.  2. 

Hun,  52-350:  86-452. 

App.   Dlv.  46-210. 

Misc.  24-735;  48-187. 
Sabd.  3. 

Hun.  69-90. 

Misc.   18-418. 

St.  Rep'r.  58-59. 
Snbd.  4. 

Hun,  41-101. 

App.  Div.  52-217;  62-269;  87-63. 

N.  Y.  Supp.  109-13;  111-413; 
115-1000. 

Misc.  58-218;  69-543. 

St.  Rep'r.  15-968. 

Abb.   N.   C.   16-85. 
2238. 

N.   Y.   139-568. 

Hun,   73-409. 

App.  Div.  50-437;  76-96;  102- 
271. 

Misc.  9-453;  58-546;  61-230. 

N.  Y.  Supp.  92-460;  109-808 ; 
113-1058;  114-142. 

Abb.    N,   C.   29-56. 

V.  Y.  Ann.  Cas.  9-261. 
2234. 

N.  Y.  183-229. 

Hun,  28-284. 

App.  Dlv.  68-118;  76-96, 


( 
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Misc.  12-150;  58-640. 
How.  60-439;  69-482. 
N.  T.  Abb.  Cas.  9-261. 
2236. 

Hun,  67-234,  561. 

App.  DIv.  41-383:  45-140;  50- 
437:  63-511;  64-110:  64-373; 
76-96;  83-157;  106-553;  113- 
721  ;   122-585. 

Misc.  0-453:  10-746:  12-637;  14- 
29;  16-320:  18-241;  20-139.  350; 
22-232.  234;  23-672.  684;  2H- 
530;  37-480;  40-204;  42-406; 
62-159;  65-249;  66-464;  58- 
216;  61-83,  228,  234,  628,  653. 

N.  Y.  Supp.  30-248;  35-145;  45- 
918;  5:ft-294,  803:  55-616:  SA- 
313;  60-563;  60-1040;  66-337: 
72-103;  76-1080;  7K-048;  80- 
1015;  81-642;  84-228;  86-182. 
804;  00-215:  1 01-803;  107- 
128,  694:  108-725;  lOO-.'tO; 
113-2,  21.  614;  114-97,  115, 
142.  415. 

Civ.  Proc.  10-217. 

Abb.  N.  C.  20-56. 

How.  60-489. 

T.   &  C.   1-538. 

N.  Y.  Aun.  Cos.  2-145;  9-261. 
2236. 

N.   Y.  68-823;   189-538. 

App.  Div.  67-191;  76-96. 

Misc.   27-726;   40-548:   42-403. 

N.  Y.   Supp.  68-270;  113-1058. 

How.   60-437. 

N.  Y.  Anil.  Cas.  9-261. 
223r. 


App.  Dlv.  76-96. 
Mi8<     -  ■  '^"     "" 


_Ji8C.   lH-241:  68-546. 

N.   Y.   Supp.   84-580;   1O9-808. 

Civ.   Proc.  1-446. 

How,  63-3. 

Week.  Dig.  11-392. 

N.  Y.  Auu.  Cas.  9-261. 


N.   Y.   62-445. 
Hun,  28-284. 


App.  DIv.  64-373;  76-96;  103- 

521,  523;  105-558. 
N.   Y.  Supp.  72-108. 
Abb.   N.   C.   13-88. 
Week.  Dig.   16-86. 
N.  Y.  Aun.  Cas.  9-261. 


Hun.  20-549. 
App.   Dlv.   76-96. 
Misc.    12-150. 
Civ.  Proc.  16-411. 
How.  N.  S.  2-89. 
N.  Y.  Auu.  Cas.  9-261, 
2240. 

App.     Dlv.    11-265;    41-382;    76- 

96:   122-.'S4. 
Misc.    11-355;    40-207;    47-63.3. 
«.     Y.     Supp.     63-150;     Hl-042 ; 

107-694. 
N.  y,  Ann.  Cas.  9-261. 


^%: 


S«bd.  1. 

Civ.  Proc.  8-178;  18-62. 
SuML.  2. 

App.  Div.  105-654. 

Civ.  Proc.  13-52. 

N.  Y.  Supp.  68-494. 
Snbd.  3. 

Misc.  30-120. 

N.  Y.  Supp.  61-786. 

Clv.  Proc  13-4S2. 
2241. 

Hun,  81-310. 

App.  Dlv.  76-96;  105-554. 

N.  Y.  Ann.  Cas.  9-261. 
2242. 

N.  Y.   182-234. 

App.   Dlv.  76-9a 

N.  Y.  Ann.  Cas.  9-261. 
2243. 

App.  Dlv.  76-96;  106-554. 

N.   Y.   Super.  69-554. 

N.  Y.  Ann.  Cas.  9-261. 
2244. 

N.  Y.   182-234. 

Hun.  64-153;  71-254. 

>.    Dlv.    46-243:    53-510:     67- 
3;   72-589;    76-96,   371;    Sa- 
151;  121-800:  128-864. 

Ml8C.  0-46;  10-745;  13-41.  250: 
14-570;  20-614;  22-201,  1:63c 
26-682;  28-552;  30-287:  3S- 
118;  88-123;  41-664;  68-537: 
69-483;  60-60;  61-46;  02- 
498. 

N.  Y.'Supp.  31-804;  34-163:  49- 
1113:  63-700;  61-684;  63-492: 
64-131:  66-964:  67-139:  T.3- 
472;  76-678;  77-91;  78-713: 
81-374;  82-543;  84-580;  92- 
255;  106-718:  116-997;  113- 
43,  168,  236;  11(5-256. 

Clv.    Proc.   16-411;  28-222. 

St.   Reo'r.  6-97. 

Week.    Dig.   25-184. 

N.  Y.  Ann.  Cas.  1-189;  9-261. 
2245. 

Hun,  73-409.  410,  414. 

App.  Dlv.  45-140:  76-96. 

Misc.  23-673;  61-230. 

N.  Y.  Supp.  96-620;  114-142. 

N.  Y.  Ann.  Cas.  9-261. 
2246. 

Misc.  26-781. 

App.  Dlv.  76-96. 

N.  Y.  Ann.  Cas.  9-261. 
2247. 

N.  Y.  76-584. 

Hun.  71-254. 

App.   Dlv.  76-96;   102-687;   112- 

MIsc' 7-184;  47-632;  58-,547. 
N.     Y.     Supp.    84-144;    98-242; 

l«tt-808. 
How.  60-489. 
N.  Y.  Ann.  (^ns.  9-261. 
2248. 

App.   Dlv.  76-9a 
Misc.  31-726;  59-490. 


NOTBS. 


N.  Y.  Supp.  110-1083. 

Civ.  Proc.   15-411. 

N.  Y.  Add.  Cas.  9.261. 
S248u 

N.  Y.  70-180. 

App.  DIv.  63-511;  76-06:  loa. 
342. 

Misc.  8-853;  8-46;  27-179:  28- 
562;  4S-81;  50-641. 

N.  Y.  Supp.  58-388;  86-514;  88- 
960  ;  90-477  ;  94-463  ;  98-694  : 
108-41. 

Civ.  Proc.  15-411. 

N.  Y.  Ann.  Cas.  9-261. 
2250. 

N.  Y.  69-610. 

App.  Dlv.  76-96. 

MiBC.  39-441 ;  48-81 ;  64-36. 

N.  Y.  Snpp.  8O-20S;  86-514. 

Civ.  Proc.  5-141. 

N.  Y.  Ann.  Cas.  9-261. 
2251. 

App.  DIv.  14-549;  76-96. 

Civ.    Proc.    19-234. 

N.  Y.  Ann.  Cas.  9-261. 


App.  Dlv.  76-96. 
N.  Y.  Ann.  Caa,  9-261. 
2253. 

N.  Y.  169-391. 

App.  DIv.  42-261;  51-277;  66-17; 

75-54;  76-96;  120-17. 
Misc.     17-379;     18-475;     20-47; 

23-467.    696:    24-719;    29-334: 

33-474  ;  38-297  :  89-350 ;  46- 

561;     50-301,     306;     56-386; 

57-444;  68-218. 
N.  Y.  Supp.  47-188:  53-801:  58- 

1120:  60-515;  64-1007;  67-902; 

72-1026  ;  77-854,  069  ;  79-849  ; 

104-996;  106-861:  110-775. 
Civ.  Proc.  15-340;  19-234. 
N.    Y.    Ann.    Caa.    6-225;    7-163; 

9-261. 
2254. 

N.  Y.   188-108. 

Hun.  19-220. 

App.  DIv.  69-296;  76-96;  91-432; 

112-120. 
Misc.  9-46;   18-242;  26-682;  38- 

578;  47-632. 
N,   Y.  Snpp.  56-760;  74-669;  78- 

64;  86-919;  87-471. 
N.  Y.  Ann.  Cas.  9-201. 
Svbd.  1. 

App.  Dlv.  76-108. 


App.  Dlv.   76-96. 
Misc.   45-653. 


N.  Y.  Ann.  Cas.  9-261. 
2256. 

N.  Y.  188-103. 

Hun.  58-552:  78-445. 

App.    Dlv.    70-96;    112-120. 

Aliac.   lH-417;  22-128,   134;  53- 

461;  68-.'i46,  551. 
N.     Y.     Supp.    48-810;    70-910; 

105-27;  109-808. 
^,  Yt  Ann.  Cas.  9-261. 


2257. 

App.  DIv.  76-96. 
Misc.  53-401;  58-561. 
JN.  Y.  Supp.  109-808. 
N.  Y.  Ann.  Cas.  9-261. 


App.  Dlv.  76-96. 
Misc.  22-135;  58-551.^ 
N.   Y.   Supp.   48-810. 
N.  Y.  Ann.  Cas.  9-261. 


App.   Dlv.  76-96. 

Misc.    18-419;    22-128;    25-370; 

68-551. 
N.  Y.  Supp.  109-808. 
N.  Y.  Ann.  Caa.  9-261. 
2260. 

N.  Y.  183-229. 

Hun,  24-624;  25-303;  84-55.  250. 

App.   Div.  14-584;  76-96;   106- 

342;  109-635. 
Misc.  9-456;  18-417;  50-641. 
N.  Y.  Sapp.  94-463;  96-359;  98- 

694. 
How.   61-100;   68-165. 
Week.  Dig.   13-143. 
N.  Y.  Ann.  Cas.  9-261. 
2261. 

N.   Y.   188-229. 

App.  Dlv.  76-96 :  106-343  i  109- 

635. 
How.  63-165. 
N.  Y.  Ann.  Cas.  9-261. 


i 


App.  DIv.  76-96. 

Misc.     14-173. 

How.   63-165. 

N.  Y.  Ann.  Cas.  9-261. 
2263. 

N.  Y.  132-367. 

App.  DIv.  76-96:  84-627. 

Misc.  23-648  ;  24-278  ;  57-444. 

Civ.  Proc.  19-180. 

N.  Y.  Ann.  Cas.  9-261. 
2264. 

Hun,   73-415. 

App.  Div.  76-96;  127-82. 

Misc.  46-437  ;  55-249. 

N.  Y.  Ann.  Cas.  9-26J. 
2265. 

N.    Y.    169-390. 

Hun.   24-624;   25-270:  57-563. 

App.  Dlv.  69-140:  65-314;  76-96. 

Misc.     14-347;     41-664;     48-388: 
50-641;  61-46. 

N.  Y.  Supp.  69-184;  78-718;  80- 
1015:  113-43. 

St.   Rep'r.  33-352. 

Civ.  Proc.  4-163:  7-312. 

How.    61-265;    63-3;    66-426. 

How.   N.   S.  3-383. 

N.  Y.  Ann.  Cas.  9-261. 
Sohcl.  1. 

I>aly,  ll-20t». 
Snlifl.  2. 

N.   Y.  49-227. 

Hun,  24-77,  62a 

Misc.  5-166;  14-179. 
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N.  Y.  Supp.  5-381;  78-9. 

civ    Proc.  4-159;  11-313;  17-6o: 
19-217;  23-222. 

Daly,  11-206. 
2302. 

Hun,  41-72. 
2320. 

HiinT'37?308:  51-248:  61-197;  64- 

19;  83-206:  80-527. 
App     Dlv.    3-142;    7-347:    8-4O0; 

23-412:     24-2r)0;     38-116:     43- 

232-     74-113;     HO-326;     10»- 

668:    124-423:    126-464,    890; 

12«.801:  129-586. 
Misc.    27-120:    31-342,    345;    32- 

415,  541:  3.^-534:  46-47. 
N.  Y.   Siipp.  31-941:  44-901:  64- 

984-    66-531;    67-244;    68-904; 

77^423;       93-283;       109-831; 

110-1004. 
Abb.  N.  C.  20-162. 
N.  Y.  Ann.  Cas.  9-283. 
2321.  _^ 

Hun.   64-20:   83-285. 
App.  Dlv.  8-400;  33-110;  4S-2?2; 

114-464.  _^  ^^ 

Misc.     18-407;     19-689;    27-120; 

N.'^yT^Iupp-  31-941 ;  109-831. 
2322. 

N.  Y.  192-514.  ^      ^^ 

App.    Dlv.    33-116;    48-232;    46- 

346;  126-801. 
Misc.  18-407;  »r-120. 
N.  Y.  Supp.  i09-831. 
Abb.  N.  C.  11-120. 

App.    Dlv.    7-348;    34-150;    80- 

326;  125-890;  129-586. 
N,  Y.   187-182. 
Misc.  24-359. 

N      Y.     Supp.     54-654;    80-917; 
1 10-1004;  114-251. 
2323a. 

N.  Y.  192-8. 

App.   Dlv.  57-4;  100-232;  109- 

667;  11O-590;  119-173. 
Ml.sc.  32-48. 

N.  Y.  Supp.  66-105:  67-647;  91- 
814  ;  96-585  ;  97-346. 
2321. 

Dlv.  HK>-232:  125-464. 
.  Supp.  109-831. 


App. 

N.  Y 

2326. 

N.  Y 
Hun, 
App. 


192-514. 
27-480. 

Dlv.  34-151:  126-464.  801. 
Misc.  16-662;  31-99,  344;  32-48; 

40-47. 
N.  Y.  Supp.  54-654:  64-1035:  66- 
105;   HO-917;   93-283;   99-312; 
116-1004. 
Abb.  N.  C.  20-162. 
Week,  Dig.  15-327. 


2326. 

App.  Div.  110-500. 

Misc.   27-120:   34-m.        .,^«^- 

N.    Y.    Supp.    69-468;    80-917; 
97-346. 

How.  26-402. 

Dtvly.  6-51. 

N.  Y.  Ann.  Cas.  9-448. 
2327. 

Xi,|;u*lTn^-3:  11O.590;    125- 

Misc. '81-340:    41-132;   43-587- 
N.  Y.  Supp.  48-437  ;  80-917  ;  »7- 
346;  110-1004. 
2^28 
'mIsc.  31-99;  82-541;  57-672. 
N.  Y.  Supp.  64-1035;  67-244;  80- 
917;  109-1112. 
2380.  ^   ^ 

App.  Div.  127-411. 
MTsc.  31-340.^^  ^^ 
N.   Y.  Supp.  89-917. 
How.  26-402. 
2331. 

Misc.  27-726:  31-340;  57-672. 
N.  Y.  Supp.  80-917;  109-1112. 
McC.'s  Civ.  Proc.  2-47. 
Abb.   N.  C.  7-417. 
2332. 

Hun,  15-214. 
App.  Div.  27-404. 
Misc.  57-672. 
N.  Y.  Supp,  109-1112. 
How.  40-204. 
2333. 

Hun,  61-34.  ^   ,  ^ 

App.  Div.  101-169;  127-409. 
N.  Y.  Supp.  91-428;  111-558. 
2334, 

App.  Dlv.  24-250:  101-169. 
N.    Y.    Supp.  91-428. 
Abb.  (N.  S.)  11-209 
N.  Y.  Ann.  Cas.  9-279.  n. 
2335. 

N.  Y.  68-409. 

Huii,  87-480.  ^  ^.«  «^ 
App.  Dlv.  23-412;  113-735, 
Misc.     28-71;    31-99;     32-541; 

46-47,  314. 
N.  Y.  Supp.  59-808;  64-1035;  «7- 
244;  93-192. 
2336. 

Hun,  51-138. 

App.  Dlv.  8-141:  20-166;  67-138; 

>*6-560;    101-169. 
N.  Y.  Supp.  49-963;  73-605;  84- 
15;  91-428. 
:i:i30a. 

N.   Y.   187-183. 
App.  Div.  57-2. 
2337. 

App.  Dlv.  18-497;  S8-412. 
Misc.  31-118. 
Daly,  7-155. 
2338. 

N.  Y.  110-336. 
App.  Dlv.  111-899, 
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Misc.  89-378;  62-611. 
Hun.  10-292. 
N.  Y.  8upp.  03-82. 
Abb.  (N.  S.)  11-209. 
3888. 

N.  Y.  7O-101;  102-514. 

Hun,  64-20;  75-450;  88-27;  02- 

006. 
App.    Dly.    18-498:    88-116:    43- 

232;     74-113;     76-129;     111- 

816;  126-466. 
Mtsc.  6-503:  18-407;  10-688;  30- 

490;  84-132;  56-16;  67-90. 
N.    Y.    Supp.    77-423:    78-772; 

07-886;   100-831;  ll4-612. 
N.  Y.  Ann.  Cas.  O-450. 
2840. 

Hun,  00-504. 

App.  DiT.  8-392;  48-235;  00-60. 

Misc.  27-501;  60-377. 

N.  Y.  Supp.  58-341:  68-796;  64- 

1077;  04>-657;  113-452. 
N.  Y.  Ann.  Cas.  0-460. 
2841. 

App.  Dlv.  43-235;  76-218;  130- 

367. 
Misc.  34-132. 

N.  Y.  Supp.  44-1094;  60-1025. 
N.  Y.  Ann.  Cas.  O-450. 
2342. 

N.  Y.  102-514. 

,      Div.    33-116.    125:    48-234; 

<7-348;  76-127;  130-367. 
Misc.  32-48;  34-132. 
N.     Y.     Supp.    66-105;     78-772; 

114-797. 
N.  Y.  Ann.  Cas.  0-460. 
2848. 

N.  Y.  38-150. 

Hun,  61-208;  83-27. 

App.    Dlv.    3-142;    68-320;    70- 

135;  120-586. 
Misc.   10-688;  24-528;  87-734. 
N.  Y.  Supp.  14-1094;  76-467;  70- 

1039;  114-251. 
2344* 

Hun,  83-27:  80-527. 

App.   Dlv.   3-142;  8-400;  46-308; 

86-560;   120-586. 
Misc.   10-689. 

N.  Y.   Supp.   31-602;  61-540. 
Civ.   Proc.  8-56. 
2345, 

N.  Y.  136-10;  175-256. 
2348. 

N.    Y.    67-231;    72-184;    73-355: 

06-525;  105-505;  106-172;  147- 

573;  171-1. 
Hun,   40-454;   64-20. 
App.     Dlv.    21-185;    28-14;    68- 

188;     60-389;     73-77;     104- 

118;  117-754. 
Misc.    17-252;   20-236;    60-189. 
N.  Y.  Supp.  45-537;  47-487;  51 

80;  74-1010;  100-421. 
St.  Bep'r.  45-831;  68-446. 
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Sttbd.  1. 

N.  Y.  157-274. 

Misc.  10-547. 

St.  Rep'r.  20-68. 
9abd.  2. 

St.  Rep*r.  20-63. 
Sabd.  8. 

Dem.  6-273. 
2340 

N.  Y.  Supp.  116-692. 
2850. 

App.  Dlv.  88-616. 

Misc.  33-285. 

N.  Y.  Supp.  67«47a 
2351. 

Hun.  61-208. 

App.    Dlv.    18-500:   55-468. 

Misc.  30-491. 

N.  Y.  Supp.  68-822;  67-07. 
2352. 

App.  Div.  55-463. 

Misc.  24-501:  33-286. 

N.  Y.  Supp.  67-97.  478. 
2353. 

Hun,  61-208. 
2354. 

N.  Y.  Supp.  1O2-1025. 

App.  Div.  117-754. 

Misc.  50-189. 

N.  Y.  Supp.  100-417. 
2356. 

Misc.  88-286. 

N.    Y.    Supp.   67-478. 
2357. 

N.   Y.   184-376. 

App.   Div.   56-487;  75-486. 

N.  Y.  Supp.  78-561. 
2350. 

N.  Y.  140-162. 

Hun,   75-450. 

App.  Div.  .'55-458;  126-157. 

Misc.    38-409;    54-160;    58-547, 
629. 

N.  Y.  Supp.  67-97;  110-622. 

Civ.  Proc.  23-373. 
2360. 

N.   Y.   171-1. 

App.  Dlv.  55-458u 
2361. 

N.    Y.   171-1. 

Hun,  75-452. 

App.  Dlv.  65-458. 

Misc.  24-501;  58-629. 

N.   Y.   Supp.  67-97. 
2362. 

Misc.  30-671. 

N.  Y.  Supp.  64-88L 
2364. 

N.  Y.  101-583. 

App.    Div.  28-14. 

Misc.  24-501. 

N.  Y.  Supp.  51-27. 
2365. 

N.  Y.  176-256. 

App.    Div.    12-427;    48-484;    67- 
165. 

Civ.  Proc.  15-30, 


( 


NOTBS. 


N.  Y.  96-242;  18T.200. 

Hun.  2e-447. 

App.  DIv.  24-482 ;  «7-ie6 ;  112- 
687;  124-518. 

MlBC.  30-718. 

N.  Y.  Supp.  68-304;  78-609: 
109-70. 

Week.  Dig.  10-539. 
2367. 

Hun,  74-65. 

App.  Dlv.  67-166. 
2368. 

N.  Y.  176-256. 

Week.  Dig.  11-471. 
,       2360. 
/  N.    Y.    134-89;    176-256;    184- 

116. 

Huu,  22-125;  74-65. 

N.   Y.    Supp.  66-498. 

Week.  Dig.  11-471. 
2371. 

N.  Y.  71-208;  74-loa 

Hun,  26-447. 

App.  Div.  62-66. 
2372. 

N.  Y.  134.«S. 

Hun.   74-67. 

App.  DIv.  24-432. 

Civ.  Proc.  15-80. 
2373. 

N.    Y.    191-439. 

N.  Y.  Supp.  102-785. 

App.  Div.  117-479;  180-90. 
2374. 

N.  Y.  60-228:  68-677;  62-882; 
71-208 ;  91-648 ;  169-497 ; 
191-439. 

Hun,  62-573;  74-67. 

App.  Div.  48-435;  112-687; 
130-90. 

Misc.   38-582. 

N.  Y.  Supp.  62-1068;  78-82; 
114-289. 

St.  Rep'r.  36.908;  42-81. 

Civ.  Proc.  6-281. 
Snbfl.  1. 

Hun.  30-32;  32-217;  84-842. 

Civ.  Proc.  6-285. 
•Snbd.  2. 

Hun,  32-217. 

Civ.  Proc.  6-285. 
Subd.  3. 

N.  Y.  82-27. 

Hun,  32-217. 

Civ.  Proc.  6-285. 
Snbd.  4. 

N.  Y.  74-108;  187-291 

App.  DIv.  38-579. 

St.  Rep'r.  43-55. 
2876. 

N.  Y.  169-497  ;  191-441. 

App.  Div.  4H-438;  117-480; 
130-90. 

Misc.   38-582. 

N.  Y.  Supp.  62-1068;  78-82; 
114-289. 

Barb.  60-150. 


2376. 

N.  Y.  169-401 
2377. 

N.   Y.  169-498. 
2378. 

N.   Y. 
2379. 

N.   Y. 
2880. 

N.  Y. 


169-498. 
169-498. 


169-498. 
App.  Div.  48-436. 
N.   Y.  Supp.   62-1068. 
McC.'s  Civ.  Proc  2-64. 
Abb.  N.  C.  11-107. 


N.  Y.  109-497. 

App.  Div.  43-436;  180-89. 

N.  Y.  Supp.  62-1068;  114-289. 


N._Y.   111-310;  119-475:   1S4- 
116;  190-83. 

Civ.  Proc.  16-30. 
2384. 

N.  Y.  167-638. 

Hun.   87-143. 

App.    Div.   84-284. 

N.   Y.  Supp.   32-888;  82-620. 

St.  Rep'r.  6-141. 
2886. 

N.  Y.   167-633. 

App.   Div.  84-284. 
2886. 

N,  Y.  184-115. 

App.  Div.  12-427;  48-484. 
2387. 

N.  Y.  45-71;  68-168. 

App.  Diy.  46-210;  82-484;  IX^ 

Civ.  Proc.  14-254. 
Snbd.  1. 

Hun,  52-351. 

N.  Y.  Supp.  6-364. 
8«bd.  a. 

Hun,  62-351. 

N.   Y.  Supp.  6-364. 
2388. 

N.   Y.   06-581;  68-1S& 

Hun.  61-509. 

App.  Div.  27-406. 

St.   Rep'r.   21-684. 

Week.  Dig.  10-S47. 
Snbd.  4. 

N.  Y.  51-508. 

Civ.  Proc.  9-239. 
2391. 

N.   Y.  68-158. 

App.  Div.  27-406. 

N.   Y.   Supp.  60-27& 
2392. 

Week.  Dig.  10-347. 
2393. 

Hnn.    61-457. 

Abb.  N.  C.  29-182. 
2394. 

N.  Y.  68-liOa 
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Mlsc,   3»-214 :  48-190. 

N.  Y.  Supp.  06-776. 
2306. 

X.  y.  68-153. 
23117. 

N.  Y.  72-534. 
2S08. 

N.   Y.  72-534. 


Misc.  61-161. 
2400. 

N.    Y.   68-153;  72-534. 

Hun,  85-453. 

N.  Y.  Snpp.  82-890. 
2401. 

How.  -6-493. 
Svbd.  2. 

Civ.  Proc.  0-239. 
2468. 

How.  6-263. 
2406. 

Misc.  60-467. 

N.  Y.  Supp.  100-561. 

Week.   Dig.    10-13. 
2408. 

Misc.  56-68. 
2400 

App.  Div.  46.ZL0. 
2410. 

N.  Y.  Supp.  116-66. 
2412. 

Hun,  83-574. 

N.  Y.  Supp.  116*66. 
2414. 

Hun,  83-574. 

N.  Y.  Supp.  116-66. 

N.  '  Y.     48-27;     54-516;     04-31; 

132-218;  168-108. 
Hun,  25-73;  36-109;  58-311, 
App.  Div.  64-412  ;  75-279  ;  108- 

175;  128-761. 
Misc.     16-618;     17-147;    22-486; 

25-91;   38-232,   690;   80^275; 

54^649  ;  55-624. 
N.    Y.    Snpp.   54-666;  72-99:  78- 

163;  06-52;   105-8,  9,  957. 
St.  Rep'r.  26-96;  84-512. 
Civ.    Proc.    8-242,     354;     15-323, 

324;   10-43,   403. 
Week.   Dig.   16-385;   22-2. 
Siibd.  1. 

N.  Y.   135-746. 

Hun,   20-16:   46-625;   68-105. 


Apn.   Div.  01-267. 
«bd.  2. 


S«bi 

Hun.  46-625. 
S«bd.  3. 

Hun,  54-272;  63-105. 
2433. 

N.  Y.  60-96 

Hiin,'  37-245;  40-77;  48-78;  51- 

57;  58-311;  66-558. 
App.    Div.  0-32;  12-125;  17-582; 
28-105;  34-162:  86-4;   105- 
577 ;  108-175. 
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MiRc.    11-303;    21-373:    25-91: 
48-606;  54-649;  61-.^. 

N.  Y.  Supp.  45-576;  47-484;  83- 
423;  05-523;   105-8. 

St.    Rep'r.    12-453;    15-459;    37- 
803;  50-238;  67-290. 

Civ.    Proc.    11-351;    16-68;    18- 
358. 

Abb.   N.   C.   18-161;  20-152,   401. 

N.  Y.  Super.  50-70. 

N.  Y.  Ann.  Cas.  1-401. 
9vbd.  1. 

Hun.  68-555. 

Misc.  17-147;  18-388. 

St.  Rep'r.  33-28;   52-556. 

Civ.  Proc.  1O-140. 

N.  Y.  Ann.  Cas.  5-196. 
Snbd.  2. 

Hun,  46-323;  60-362;  85-605. 

N.  Y.  Snpp.  33-132. 

8t.   Rep'r.  38-604. 

Civ.  Proc.  0-345;   11-417. 

Abb.  N.  C.  18-462. 
2434. 

N.   Y.   132-407. 

Hun.  25-72;  40-75;  41-382;  46^ 
623;  58-308. 

-^RRi  S!J-  l5rJ7:  75-279;  8.'l-407; 

01-267;   105-577;   115-308.        ' 
Misc.    16-618;    40-488;    54-649; 

61-109. 
N.  Y    Supp.  78-163;  82-198;  0»« 

896;     10O-965;     105-9:     112* 

200.  1111. 
Civ.  Proc.  tO-408. 
2485. 

N.    Y.     125-200;   140-447;     143- 

567. 
Hun,  68-41:  80-113. 
App.  Div.  8-340;  03-150;   102* 

432;   105-577;    112-158:    128* 

Misc.  '5-485;  11-379:  15-445;  22- 
^^88,   492;   25-91;  41-475. 
^\^\  S'JfiP-   30-35:   50-941:  84# 
^1094;   ^519;   02-483;   08-286. 
Civ.   Proc.   10-7,  210. 
Abb.   N.   C.   16-309. 
N.   Y.   Super.  52-166. 
St.  Rep'r.  5-251. 
How.  67-514. 
N.  Y.  Ann.  Cas.  1-20.  815. 
2436. 

Hun,  38-142;  64-62;  80-114. 
App.  Div.  105-577;  128-764. 
Misc.    15-446;    22-264,    492,    648; 

20-607;     38-232;    56-47;    50^ 

387. 
N.  Y.  Supp.  50-171;  68-627;  7T. 

594;  105-1052;  112-357. 
Abb.  N.   C.   16-35. 
How.  67-514. 

N.  Y.  Ann.  Cas.  1-25;  7-285. 
2437. 

App.  Div.  106-577. 
How.    50-452. 


NOTES. 


2438. 

Hun, 


243! 


App. 


244 


r 
tr 


46-e2d. 

Div.  105-57T. 

Dlv.  105-577. 

Div.  106-577. 


2450. 

App.  DlV. 
2451. 

N.  Y.  68-362;  T3-416. 


67-472;  105-677. 


App.  Div.  105-577. 
N.  Y.  Supp.    


793. 


244_- 

N.   Y.   166-129. 
Hun,  46-623. 

App.    Div.     28-24;    30-3B6;     66- 

170  ;  63-41  ;  09-21 ;  102-43a  ; 

106-577;     108-175;     110-123; 

128-764.  ^^     ,^ 

Misc.  18-668;  26-70;  27-194;  41- 

475 
N     Y.     Supp.    44-1103;    50-735; 
61-352;     66-430:     62-763;    67- 
640  ;  71-380  ;  02-483  ;  97-B. 
Civ.   Proc.   19-139. 
N.    Y.    Ann.    Cas.    1-25;    5-381; 
9-461. 
2442. 

Hun,    86-505. 

App.  JOiv.  91-267;  105-577. 
Misc.   16-619;  39-275. 
N.  Y.  8npp.  33-182;  86-638. 
Weelc.  Dig.  25-26. 
2443. 

App.  Div.  105-577. 
Misc.  21-464. 
Civ.  Proc.  11-445. 
How.  N.  8.  3-490. 
2444. 
Hun, 
App. 
Misc. 
N.  Y 
2445. 
App. 
Misc. 
N.  Y 
2446. 

N.  Y.  73-218. 
App.  Div.  105-577. 
Misc.    12-628;    18-40. 
T.   &  C.  3-790. 
2447.  _ 

N.  Y.  93-79;  166-129. 
Hun.   39-587.  „.   .^« 

Div.   3-589;  7-529;  34-472; 
81-473;     75-241,     279;     106- 

Misc.^"  12-628;    22-468;     24-398; 

36-761.  .^  ^^,     ^^ 

N    Y    Supp.  34-253;  60-171;  54- 

253;    63-527;    65-171;    70-617; 

78-1,  163;  114-339. 
St.   Rep'r.  4-07. 

ry.^nn".cr.:1-m  153;  4.289; 
9-461. 

Week.  Dig.  17-06;  25-252. 
2448. 

App.  DlV.  105-577. 

N.  Y.  Super.  43-52. 
2449. 

AW.  Div,  67-472;  105-577 


198-175. 


85-5(^. 

DlV.    105-577?    115-209. 
12-9. 
.  Supp.  33-132;  100-965. 

DlV.  105-577. 
10-335. 
,   Ann.  Cas.  1-80. 


44-1103;  65-*; 
2452. 

N.  Y.  140-447. 
App.   Div.   105-577; 
N.  Y.  Supp.  96-52. 
Snbd.  2. 

App.  Div.  76-29. 
2453. 

App.  Div.  105-577. 
2454. 
App.  Div.  84-199;  195-577. 
Misc.  64-37. 

N.    Y.    Supp.    82-558;    84-915; 
103-499. 
2455. 

Hun.  88-142. 

>p.  Div.  105-577. 

Proc.  8-387;  19-138. 
Weel£.  Dig.  22-572. 
2456. 

Hun,   38-142;  87-70. 
App.  Div.  105-577. 
2457 

Hun,    22-579;     24-853;     »4-138: 

88-519. 
App.     Div.    9-31;    41-494;    91- 

267  ;  105-577  ;  108-176. 
Misc.  37-765. 
N.  Y.  Supp.  84-976;  76-927;  8«- 


m:- 


St.   Rep'r.  12-453. 

N.   Y.   60-53;   140-447;   144-651; 

146-350. 
Hun,     24-353;    35-340;     36-589; 

46-625;  55-562. 
App.     DlV.    21-173;    32-23:    65- 

179;   87^241;  102-432 ;   105- 

577  ;  109-281. 
Misc.     10-258:    11-303;     18-388; 

22-486;  25-91;  26-70;  27-684; 

29-608;  55-322. 
N    Y.  Supp.  24-829;  31-427;  M- 

162;    47-493;    60-836;    52-309; 

54-G66;     56-439;     «2-247:    72- 

580;     84-276.     468;     92-483; 

105-347;  114-770. 

23-193;  24-146. 
Abb.  N.  C.  23-10. 
How.  65-290. 
How.  N.  S.  2-120. 
Svbd.  1. 

Hun.  60-363.      _^ 
App.  Div.  102-432. 
Misc.  27-085. 
N.  Y.  Supp.  68-676. 
St.  Rep'r.  38-604. 
Civ.  Proc.  12-I(a 


108» 


I4UTlfl». 


^pfc 


i^nbd.  2. 

N.  Y.  154-777. 

Hun.  60-360. 
App.   Dlv.   21-172. 
St.   Rep'r.  38-604. 
Svbd.  3. 
St.   Rep'r.  26-96. 
Civ.  Proc.  18-368. 
2460. 

Hun.  37-242.  ^^^  ^^^ 

App.  Div.  01-267 ;  106-677. 
N.   Y.  Supp.  88-132. 
2460. 

Hun,  43-365;  61-36. 
App.  Dlv.  106-577. 
How.   6T-514. 
How.  N.  S.  2-448. 
2461.      ' 

App.  Dl7.  106-577. 
N.   Y.  Supp.  48-865. 
2462. 

Hun.  34-138. 
App.  Dlv.  106-577. 
Misc.  64-38. 
N.  Y.  Supp.  104-497. 
2463. 

N.  Y.  140-447. 

Hun.  47-350;  60-480. 

Ulv.  34-32:  41-380;  40-43; 
t6-i94  ;  04-573 ;  106-577 ; 
100-281 

Misc.  6-468;  17-146;  lO-^;  20- 
14-     22-649;    64-42;     66-624; 
68-173,  314;  61-651. 
N.  Y.  Supp.  80-209;  41-225,  491; 
44-603:    46-800:     47-402;     50- 
171 ;  63-527  ;  78-546 ;  70-122  ; 
06-1109;    106-844.    957;    108- 
1047;  100-21,  669;  114-131. 
Civ.    rroc.    23-192;   02-518. 
.     N.  Y.  Ann.  Cas.  1-155;  7-25& 
2464. 

N.  Y.  77-58. 

>p.    Dlv.    04-412:^83-406;    Ol- 
267;    102-432;    106-47,    577; 
108-49;    112-158,   485. 
Misc.  27-194,  32G:  61-651. 
N.   Y.   Supp.   62-747;   72-99;  82- 
1S«;    02^483;    04-194;    Oli-492; 
08-286,  532;  114-131. 
Civ.  Proc.  16-344. 
N.  Y.  Super.  67-506. 
Abb.  N.  C.  14-322. 
How.  60-161. 
Week.  Dig.  14-181. 
2466. 

App.  Dlv.  105-577. 
Misc.    13-31;   20-519. 
Week.  Dig.  10-444. 
2466. 

App.  Div.  46-582  ;  106-577. 
2467. 

App.  Dlv.  60-45;  105-577. 
N.  Y.  Supp.  60-34;  82-108, 
OIv.  Proc.  10-446. 
How.   N.    S.   2-161. 


^IPe: 


18. 

i 


2468 

N.   Y.    31-631;   40-S83;    48-206; 

61-174:     76-295:     77-68;     87- 

153;    08-572;    106-1;    117-301; 

124-330;      120-566;      147-665; 

163-498;      164-447;      167-306; 

160—647 
Hun.     10^71;     34-157:     36-240; 

87-631;  40-57:  42-24;   67-150; 

74-377;   87-68. 
App.    Dlv.     7-530;    28-106;    84- 

242:    46-582;    68-427;    64-503; 

60-58;   81-424;    88-406;    106- 

577;  112-139.  485;  128-418. 
MlBC.    28-138;    86-126;   46-288 
N.   Y.    Supp.  6-227;   18-562;  " 

381;    64-426:    66-1081; 

72-1045;    74-585;    81-50; 

198;   02-518;  08-286,   532; 

533;  112-1050;  118-1092. 
St.    Rep'r.    20-808;    27-794;    61- 

745;  68-460. 
Civ.   Proc.   6-399;   8-356;   11-87; 

16-324;  80-197. 
Abb.  N.  C.  16-36. 
Daly,  10-818. 
Dem.  4-267. 
Connoly,  2-546. 
N.  Y.  Ann.  Cas.  4-381. 
Snbd.  1. 
N.  Y.  04-31. 
App.    Div.    20-441;   34-242;    8S- 

%6;  106-575. 
N.  Y.  Supp.  102-740. 
St.   Rep'r.  6-817. 
Civ.  Proc.  12-160. 
Snbd.  2. 
N.     Y.    86-242;    80-328;    106-$; 

160-183. 
App.   Div.   60-48. 
2460. 

N.  Y.  40-383;  117-302;  124-330 

163-498;  167-301;  160-183. 
Hun.     37-631;     78-494;     02-213 

605. 
App.    Dlv.    34-242;    46-582;    60- 
50;  60-60;   106-577;   128-418 
Misc.   16-510;  28-130;  86-126. 
N.  Y.  Supp.  6-227;  86-1050;  72- 
1045;    7^-585;    86-371;    112 
1050. 
St.   Rep'r.  27-33. 
Civ.  Proc.  11-351;  80-198. 
Abb.  N.  C.  27-35. 
Daly,  10-3ia 
Snbd.  1. 

N.  Y.  157-306. 
Misc.  28-133. 
N.  Y.  Supp.  68-1067. 
Civ.   Proc.  0-346;  17-885. 
Snbd.  4. 

N.  Y.  154-147. 
App.  Dlv.  84-242. 
N.  Y.  Supp.  64-426. 
Snbd.  6.  ' 

N.  Y.  154-443. 
App.  Dlv.  8-6.  66, 
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A.  D.  iaft-577. 

A|^.  Dly.  7-5g«:  S9-291;  8S-406: 

N.  YrSupp.  69-253.' 
2472* 
N.  *Y.    T2-317;    78-306;    89-479; 
117-141;      137-408;      144-287; 
152-508;  159-135. 
Hud,     32-177;     39-65;     41-186; 

64-320. 

App.    DIv.    22-218;    81-178;    40- 

^^         116;  88-403 :  78-11;  79-51;  88- 

39^;    92-3f7.    463;    104-236; 

109-548;  110-474.  636. 

;HiAC.     17-684:     19-325;     28-601*: 

J     38-548;    39-470;    41-350;    42- 

f      14,  171 ;  45-533  ;  65-173  ;  66- 

2ib. 

N.  T.   Supp.  10-304;  44-729;  76* 

855:  80-789:  84-329;  86-830; 

98-728;  96-372;  97-403;  114- 

720. 
St.   Rep'r.  23-635:  32-293. 
Civ.  Proc.  19-398. 
Abb.   N.   C.  26-305;  29-477. 
Dem.  6-11,  123,  161;  6-U. 
CoDDoly,  2-367. 
N.  Y.   Ann.  Ca8.  l-306w 
8abd.  1. 
Hnn,  36-210:  60-240. 
App.   DIv.   104-236. 
Cfv.  Proc.   12-40. 
Abb.  N.   C.  16-244;  19-40. 
Dem.  6-402. 
Snbd.  2. 

App.  Dtv.  80-522;  104-236. 
Hun.   79-376. 
Ml8C.  6-172;  61-8. 
Week.  Dig.  25-5. 
8nb«l.  3. 

N.    Y.    24-337;    91-439;    92-70; 

117-476;      128-378;      187-601; 

152-513. 
Hnn.  51-202:  61-513;  79-145. 
App.  DIv.  11-847:  73-11:  80-522; 

86-457;  0O-82'/ ;  117-50. 
Misc.    3-588:    4-340:    8-576;    13- 

380:  17-404:  22-221.  499. 
N.  Y.   Supp.  83-697;  101-1003. 
St.    Rep'r.    15-728;    32-147;    86* 

706;  41-569. 
Civ.  Proc.  9-58. 
Abb.   N.  C.  28-61;  31-111. 
Dem.  2-14;  3-518;  4-324. 
Snbd.  4. 
N.  Y.  91-439;  117-476;  128-378; 

152-513. 
Hun,  42-328. 
App.    DIv.    73-11;    86-457;    88- 

143;  117-59. 
Misc.  8-576;  17-494;  22-291.  490; 

39-612. 
N.   Y.   Supp.  83-607;  lOl-lOOS. 
8«bd.  6. 

N.  Y.  128-378. 
Hun,  33-511. 


Snbd.  6. 

N.   Y.  117-476:  162-513. 
Misc.  8-576;  17-494;  61-8. 
Dem.   2-114. 
Subd.  7. 
N.   Y.   129-642;  159-135. 
Hun.   69-592. 
Misc.  20-537. 
St.    Rep'r.    37-438;   39-303;    61- 

561. 
Ctt.  Proc.  8-159. 
How.  N.  S.  2-308. 
Dem.  4-154. 
2473, 

N.  Y.  126-954;  136-65;  178-430. 

Hun.  79-540. 

App.  DIv.  24-33:  61.502-79-182; 

85-274;  106-320;   loV-186. 
Misc.   19-325:   86-731. 
N.  Y.  Supp.  70-507:  79-1100;  83- 

226;  94-667.  876. 
Abb.  N.  C.  29-306. 
Connolj,  2-375. 
2474. 

N.  Y.  77-455;  127-206;  129-640. 

Hun.  68-507. 

App.    DIv.   2-615;   24-33;    106- 

321. 
Misc.    19-325;    39-228;    47-548; 

48-313. 
2476. 

N.  Y.  66-144;  129-640. 
Hun.  68-507. 
2476. 

N.  Y.  88-348;  160-83;  173-442. 
Hnn,  46-232;  60-464:  68-507. 
App.     DIv.     89-611;     104-236; 

107-186:    114-245. 
Misc.    30-15;   36-195.   732;   65- 

577. 
N.  Y.  Supp.  20-417  ;  82-180 ;  93- 

728;  99-740;   106-U29. 
St.   Rep'r.  30-952;  36-660. 
CiT.   Proc.   12-39;  30-1. 
Dem.  2-251;  5-401. 
Week.  Dig.  18-429. 
Redf.  5-137. 
8«bd.  1. 
N.  Y.  85-153. 
Hun,  86-219:  41-108. 
App.   DIv.   104-236. 
Misc.  19-80;  64-180. 
St.  Rep'r.  40-14. 
Abb.  N.  C.  16-244. 
Dem.  4-92. 
Subd.  2. 

N.  Y.  63-610. 
App.   DIv.  104-236. 
Dem.  2-251. 
Snbd.  3. 
N.    Y.     73-282;    83-438;    87-10; 

160-87. 
App.    DIv.    39-611;    73-863;    84- 

148;    104-230. 
Misc.  26-354. 
N.  Y.  Supp.  57-212. 
How.  N.  8.  2-112. 
Dem.  2-268;  3-346;  6-243,  882. 
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Svbd.  4. 

App.  Diy.  96-13;  104-236. 

N.  Y.  Supp.  113-619. 
8477. 

App.  DIv.   114-245. 

Misc.  25-195:  27-475. 

N.  Y.  Supp.  50-166;  09-740. 
2478. 

N.  Y.  73-113,  292. 

Misc.  35-732  ;  55-577. 

•N.  Y.  Supp.  :i6«-929. 
2470. 

Hun.  63-282. 

Misc.    13-715. 

N.  Y.  Supp.  85-820. 
2481. 

N.  v.  06-441;  100-210;  103-307; 

104-2.-9;    164-773;    160-136: 

184-42. 
Hun.     43-587;     48-417;     50-47.1; 

79-377;  86-50. 
App.    Dlv.    18-306:    23-207;    62- 

226;    50-258.    279:   70-321;    72- 

286;   73-11;   119-293,   495. 
Misc.  26-640:   37-696:  41-416. 
N.  Y.  Supp.  229-454:  (fe-879,  597; 

60-636;  67-881:  75-272;  76-37. 

355.      448;      80-789;      87-581. 

833;    07-367;    106-667 ;    101- 

882;    104-138;    110-572;   114- 

Civ.  Proc.  12-48;  10-149. 

Abb.  N.  C.  29-477. 

Redf.  6-308,  402,  488. 

Dem.  3-572;  5-412;  6-111. 

Connoly,  1-122,  884,  437;  2-375, 
418,  489. 

N.  Y.  Ann.  Cas.  10-129. 
vvfrc.  1. 

Hun.  70-110. 

St.  Rep'p.  53-543. 
Svbd.  2. 

Hun.  51-212;  70-110. 

Misc.    15-662;   10-326. 

St.   Rep'r.  53-543. 
Subd.  3. 

App.  Dlv.  63-493. 

Dem.  4-324. 
Bubd.  4. 

App.   Div.   81-17a 

N.  Y.  Supp.  4-186. 

Misc.  59*296. 

Civ.   Proc.  0-58. 

Dem.  3-253. 
Subd.  5. 

Hun,  42-328. 

Misc.  28-609. 

Dem.  2.61t. 
Svbd.  6. 

N.  Y.  81-641;  85-153;  87-572; 
98-434:  100-206;  112-503; 
136-291;   157-427;   167-344. 

Hun,  24-4:  28-212;  41-464;  42- 
400;  46-500;  66-200:  72-102. 
597;  73-435;  81-427;  82-422. 


App.    Dlv.     8-313;     11-347;    ft^ 

604;    33-547;    42-258;    44«268; 

40-613;  51-119;   60-67;   06-55: 

72-290;    74-221;    80-388,     522; 

80-227;  93-519;  116-584;  119- 

292;  129-419. 
Misc.     1-892;    3-394;     5-115;    9- 

263,  621;  27-164,  565;  29-408; 

32-119:    34-148:    85-678:    87- 

696  ;  38-406 ;     50-48S;  66-473. 
N.   Y.   Supp.   6-357,  934;   30-851; 

31-263:    53-187,    957;    50-1084; 

63-608;    64-385:    65-103,    168 

66-176;    72-409;     77-558;    80- 

636;  106-677;  115-239. 
St.    Rep'r.    7-824;     19-530;    20- 

449;      22-333;      20-299;     38-2; 

46-587;    47-431;    48-142;    41*- 

151;  51-558:  54-27a 
Civ.  Proc.  6-391;  18-177. 
Abb.  N.  C.  17-320. 
How.  N.  S.  1-420. 
Dem.   2-75,    86,   660.   597;   8-254; 

4-43;  6-241.  614. 
Connoly,  2-27. 
Snbd.  7. 

St.  Rep'r.  18-805;  82-006. 
Snbd.  8. 

App.   Div.  24-532. 
Misc.  12-258;  62-443. 
N.  Y.   Supp.  49-32. 
Snbd.  9. 

Supp.  62-443. 
N.  Y.  Supp.  40-82. 
Snbd.  11. 
N.    Y.   89-479;   91-439;    152-613. 
Hun,  33-311;  42-328. 
App.    Dlv.    11-347;    20-383;    82- 

604;  47-67;  03-493;  78-11;  80- 

522;    117-h9. 
Misc.  4-370:   8-576;  17-494;  29- 

531;     34-152;     61-540;     56- 

215;  61-8. 
N.     Y.     Supp.     29-1084;    46-787; 

58-187;    62-339;    101-1093. 
St.    Rep'r.    32-147;    37-575;    41- 

839;  64-237. 
Civ.  Proc.  5-542;  12-40. 
Abb.  N.  C.  18-1;   19-40;  22-842. 
Dem.    2-619;    3-518,    534;    5-60, 

128. 
N.  Y.  Ann.  Cas.  7-171. 
2483. 

N.  Y.  71-288. 

N.   Y.   71-238. 

Hun.  32-445;  60-569;  82-107. 

N.  Y.  Supp.  81-63. 

St.  Rep'r.  89-837. 
Snbd.  1. 

St.  Rep'r.  48-573. 
Snbd.  2. 

»t.  Rep'r.  48-573. 
2485. 

Hun.    82-443. 
2486. 

Hun.  32-429;  60-525. 

App.   Div.  0-422. 
lOOl 
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2487 

St/Rep'r.    14-378;    »9-837; 
573. 
Snbd.  1. 
Hun,  32-445. 
Dem.   6-18. 
Snbd.  2. 

Hun,  00-570. 
24H8. 

Hun,   00-570. 
2400. 

A  pp.  Dlv.  e-428. 
2402. 

N.    Y.   71-238. 
2403. 

Hun.  60-570;  82-107. 
N.  Y.  Supp.  31-68. 
2404. 

Hun,  32-430. 
2400. 

N.   Y.  01-284. 
Hun,  30-475. 
.    St.   Uep'r.  10-530. 

Dem.  6-15. 
Subd.  1. 

Dem.  0-15. 
Snbd.  2. 

Dem.  6-15. 
2408. 

Hun,   75^200. 
2500. 

App.    Dlv.    24-535. 
Misc.   12-267. 
N.  Y.  Supp.  40-S2. 
St.  Rep'r.  15-743w 
2500. 
Snbd.  2. 

Hun,  4.3-811. 
Misc.  10-485. 
Dem.  2-306. 
2R11. 

How.  N.  S.  2-38. 
2613. 

App.  Dlv.  24-535;  80-315. 
Misc.   12-357;   20-354. 
N.  Y.  Supp.  40-32. 
2614. 

N.  Y.  182-270. 
App.  Dlv.   10O-369. 
Misc.    30-470:    41-226;    57 
N.  Y.  Supp.  82-539;  03-836; 
667. 
.    Connoly,  2-117,  205. 
Dem.  3-227,  261,  605. 
Redf.  6-406. 
Snbd.  1. 

App.  Dlv.  47-123. 
Misc.  87-458. 
Snbd.  2. 

Misc.  26-354. 
Snbd.  3. 

App.   Dlv.  02-465.       ^ 
Misc.   16-601;  67-527. 
N.  Y.   Supp.  100-972. 
St.  RppT.  13-168:  20-216. 
Civ.  Proc.   11-125. 
Dem.  2-352. 


48- 


-502. 
lOO- 


^■^fe.? 


Snbd.  4. 

N.  Y.  88-121. 

Dem.  4-119. 
Subd.  6. 

N.   Y.  78-535;  06-863^  527;  !«- 
103. 

Hun,  61-202. 

App.  Div.  12-135;  00-327. 

Mi8C.  1-492. 

Civ.  Proc.  7-157;  O-400. 

How.  N.  S.  1-92,  208. 

Dem.  3-232;  4-471. 
Snbd.  7. 

Hun,  38-342. 

St.  Rep'r.  6-199. 
Snbd.  8. 

Hon,  36-261. 

St.   Rep'r.  20-951:  40-828. 
Snbd.  0. 

Hun,  36-261. 

Misc.  3(^355. 

St.  Rep'r.  37-647;  41-796. 
Snbd.  lO. 

App.  Dlv.  42-258. 

N.  Y.  Supp.  60-257. 
Snbd.  11. 

N.   Y.  110-33. 

Hun.  52-110.  _  ^ 

Dlv.  4-431;  40-238:  «1-^'. 

100;       81-453;       84-16S; 

104-462;  lli#-908.  _ 

Misc.  16-601;  17-494;  80-854;  88- 
318;  51-540:  60-629. 

N.  Y.  Supp.  68-726;  66-724:  78- 
495. 

Civ.  Proc.  8-125. 

St.  Rep'r.  16-722. 

Abb.  N.  C.  22-480. 

Dem.    2-648;    8-263.    609:    4-278. 
348:  6-348. 

Connoly.  2-641. 
Snbd.  12. 

N.   Y.  72-314. 

Misc.   20-37;  61-220. 

N.   Y.   Supp.   60-S82. 

St.  Rep'r.  20-912;  45-752. 
Snbd.  18. 

N.  Y.  Supp.  28-844. 
2516. 

N.  Y.  08-342. 

Hun,  70-109;  88-150. 

App.  Dlv.  30-92 ;  108-176. 

Misc.  13-366;  80-559;  82-543;  80- 
227. 

N.  Y.  Supp.  68-933. 
2517. 

Hun,  61-208;  70-109. 

App.   Dlv.  36-82;  80-92. 
Misc.  13-307 ;  30-227  :  46-280. 

N.    Y.    Supp.    85-105;   66-727. 

Dem.  2-313;  6-137.  446. 
2518. 

App.  Diy.  42-258;  86-156. 

N.  Y.  Supp.  60-265. 

Connoly,  2-648. 
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2510. 

Hun,  TO-109. 

Add.  Dlv.   42-258:  80-360. 

N.  Y.  Supp.  68-255;  83-778. 
2520. 

Hun,  70-109. 

App.   Dlv.  108-176. 

Misc.     12-243;    13-367;    30-2^; 
40— 328 

N.  Y.  Supp.  34-44  ;  00-52. 

How.  07-217. 

Pem.   2-396;  3-577. 
2621. 

N.   Y.   Supp.   50-498. 

Connoly.  2-643. 

Misc.    13-367;  80-228. 
2622. 

Dcm.  2-316. 
guild.  1. 

Misc.  12-244. 

St.  Rep'r.  64-308. 
2623. 

N.  Y.  1T2-547. 

Misc.  17-476. 

N.  Y.  Supp.  00-772. 
Subd.  2. 

App.  Dlv.  44-182. 
2624. 

App.  Dlv.  80-360. 

Misc.     12-244;     13-367;     80-228; 
40-328. 

N.  T.  Supp.  81-1032;  88-778. 

Civ.   Proc.  7-237;  10-165. 

Dem.  3-55. 
2626. 

Misc.  12-244;  18-367;  80-228. 
2627. 

Dem.  8-18. 
2628. 

Hun,  00-487:  70-203. 

App.    Dlv.    06-6.m 

Misc.   20-531:  30-559:  30-228. 

N.  Y.  Supp.  13-367;  86-105:  04- 
370. 

N.  Y.  Ann.  Cas.  7-171;  10-128. 
2630. 

Hun,  00-201;  00-366. 

Civ.    Proc.  8-206;  16-270. 

Redf.  6-391. 

Dem.  8-219. 
2631. 

App.    Dlv.    100-322. 
2632. 

Misc.  13-367. 

N.  Y.  Supp.  86-105. 
2637. 

App.    Dlv.    20-66:   60-82. 

Misc.  22-220;  38-463. 

N.  Y.  Supp.  40-820;  03-439;  77- 
1030. 
2638. 

N.  Y.  136-661. 

Hun.   04-318. 

Misc.  2H-G03:  68-496. 

St.  Rep'r.  12-692. 
2630. 

App.    Div.   24-535. 

JJ,  y.  Supp.  40-82. 


2540. 

Misc.  27-168. 
2541. 

Misc.  12-257. 
Weak,  Dig.  25-150. 
2542. 

Div.  24-635. 
Supp.  40-32. 


App. 

N.  Y 
2544. 

N.  Y. 

Hun. 

Dem. 
2545. 

N.  y 


70-387;  113-62. 
71-30;   78-801. 
3-324. 


80-1;  02-181;  05-617;  103- 
166,  470:  104-74.  648;  111-239. 
523  ;  i:i6-732  ;  i40-121 ;  184- 
57;  102-238. 

Hun,  32-251.  429;  71-603:  74- 
631:  76-269;  78-49:  70-130; 
84-524;  88-377;  80-144. 

App.  Dlv.  1-622;  4-2;  10-374;  17- 
268,  273;  10-489:  42-381:  44- 
406;  47-316:  62-302:  63-198: 
05-229:  00-286;  71-522:  73- 
550;  76-342;  07-118;  101-556; 
112-373;    110-874. 

Misc.  12-255;  35-480:  45-563; 
60-110;   54-176. 

N.  Y.  Supp.  50-152;  01-175, 
997 ;  05-83 ;  72-728 ;  74- 
755;  75-859;  77-178;  78- 
186;  80-654;  08-438»  921; 
105-931. 

Dem.  3-229.  258. 

St.  Rep'r.  70-178. 

Weeli.  Dig.  24-3. 
2540. 

N.   Y.   108-427;  177-390. 

Hun,  47-348. 

App.  Dlv.  1-40:  18-114:  42-4: 
44-406:  45-578:  64-283;  68- 
210;  01-337:  05-229,  378;  00- 
286;  111-511,  547;  113-206, 
222:  124-601. 

Misc.  25-283:  31-76;  34-210;  43- 
476;  53-178;   54-260. 

N.  Y.  Supp.  35-480;  68-920:  Ol- 
175,  997;  00-664:  70-353:  72- 
728;  73-57;  74-755;  80-469; 
07-1098;    00-174. 

St.  Rep*r.  14-321:  70-177. 

Civ.   Proc.   14-52;  15-270. 

Dem.  8-377. 

Connoly,  1-442. 

Abb.   N.   C.  31-110. 

N.  Y.  Law  Jour.  5-667. 
2547. 

N.   Y.   111-624:   140-288. 

Hun,   00-525:  03-530. 

App.  Div.  70-544. 

N.   Y.   Supp.  07-938. 

Dem.  0-269. 
254ft. 

Hun. 

App.^ 


i 


40-233:  03-530. 

Dlv.    14-162;    85-543;    70* 
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N.  Y.  Supp.  81-lOX, 


NOTES. 


26S0. 

N.  Y.  172-547. 

Hun.  37-111. 

App.  DiF.  18-303:  40-78;  70-416; 

oo— 143. 
N.   Y.  »upp.   57-548;  7S-286. 
St.  Rep'r.   16-240. 
Civ.  Proc.  14-105. 
25S1. 

App.   Dlv.    120-670. 
Alisc.  5S-101. 
N.   Y.   Supp.   lOS-549. 
2552. 
App.    Dlv.   1-29:  32-326;  40-116; 

03-49;    07-72;    OS-162 ;    8N- 

142;  105-587;  110-68;  111-282. 
Misc.    10-518;   28-309;   44-339; 

56-226;  58-488. 
N.  Y.  Supp.  86-529:  50-9S1;  71- 

376;    84-329;    06-1017;    07- 

_  St.  Rep'r.  2-655;  3-224. 
2653. 

N.  Y.  75-425;   104-399. 

App.  Dlv.   70-416. 

Misc.  20-531:  58-489. 

N.  Y.  Supp.  75-236. 

Connolv,  2-52. 

N.  Y.  Ann.  Cas.  7-171. 
2054. 

N.  Y.   104-399. 

Hun.  83-211. 

App.^Div.   55-148;  70-416;  120- 

Miac. '7-502;  38-66;  B.«-4R9. 

N.  Y.  Supp.  30-828;  46-439;  TTr- 
236;  76-964;  111-116. 

Dem.  6-358. 

Week.  Dig,  16-150. 

N.  Y.  Ann.  Cas.  4-269. 
2555. 

N.  Y.  75-425;  01-235;  108-181; 
154-115. 

Hun,  73-101. 

App.  Dlv.  10-382;  70-268;  8ff- 
InH:  108-13;  111-282;  126- 
775. 

Misc.   28-310;   44-339. 

N.  Y.  Supp.  46-439:  50-981;  7t»- 
687;  84-329:  80-927;  05- 
467;  07-459;   111-116. 

St.  Rop'r.  16-242:  10-321;  26-238. 

Civ.   Proc.   13-28:  14-200. 

Abb.  N.  C.  20-360. 

Dem.   5-449:  6-358. 

Redf.  4-318;  5-131. 

N.  Y.  Ann.  Cas.  4-265. 
8vbd.  3. 

Hun.  34-309. 

App.  Dlv.  27-124. 
SnlMl.  4. 

Hun,  34-309. 

App.  Dlv.  18-308. 

Misc.  12-326. 
2556. 

N.  Y.  60-536. 

App.  Dlv.  18-308. 

Pern,  3-320. 


IQW 


2557. 

N.  Y.  111-284. 

A^.  Div.  10-129;  101-28;  114. 

MIsc^*  12-324;  20-307. 

N     Y.   Supp    60-87;  01-T97. 

Civ.  Proc.  15-270,  273,  276.  279 
282,  284;  10-355. 

How.   65-137. 

Dem.  2-635;  61-425.  428. 

Redf.   4-325,  480. 

Connoly,  2-15. 

N.  Y.  Ann.  Cas.  7-32. 
25.%8. 

N.   Y.  OO-lOl;  111-289;  10»-49L 

Hun,  33-286;  64-162. 

App.    Dlv.    10-129;    15-547:    44- 
240,  624;  55-149:  68-494. 

MLsc.  8-156;  20-308;  26.^369:  86- 
579;  60-297. 

N.   Y.    Supp.   56-040;  60-87;  71- 
795;  113-287. 

St.   Rep'r.   5-199;  45-854. 

Civ.  Proc.  4-60;  14-41.  408:  20- 
401. 

Abb.  N.  C.  23-381;  28-37a 

Connoly,  2-51. 

Week.   Dig.  26-156. 
Sabd.  1. 

Hun,  48-419. 

Misc.  60-298. 

Civ.  Proc.  15-295. 
Snbd.  2. 

Dem.  6-446. 
.Sttbd.  .3. 

N.  Y.  100-205;  110-457,  487. 

Hun,  61-280. 

App.  Dlv.  7-12;  46-625. 

St.   Rep'r.  40-846. 

Abb.   N.   C.   17-829.  887:  16-243. 

Dem.  6-274. 
2550. 

N.   Y.   111-284. 

Hun,  64-162;  86-571. 

App.    Dlv.   7-12. 

N.    Y.    Supp.   33-907. 

Civ.   Proc.  16-290. 
J^.  Y.  Add.  Caa.  9-418.  n. 

Hun.  64-162. 
App.  Dlv.  7-12. 
Misc.  25-370. 
Civ.  Proc.  15-298. 
Dem.  6-444. 
2561. 

N.   Y.   1OO-203. 

Hun,     36-301;     40-443;    4T-477: 

64-162;    78-131;    86-12. 
App.    Dlv.    7-12;    24-194;    40-.M 

78;  ^46-241;     61-318;     66-149; 

80-513:    122-356. 
Misc.    25-284,    369:    36-579:    88- 

219;   30-120;   57-525. 
N.  Y.  Supp.  66-433.  640:  61-671  : 

72-62;  77-260;  78-976:  SI-US. 
Civ.   Proc.    15-284;  10-302. 
Abb.  N.  C.  18-242, 


NOVQB. 


Dem.  8-584. 
Redf.  5-110. 
ConAoIy,  1-158;  2-419. 
N.  Y.  Ann.  Gas.  T-81. 
2502. 

N.    Y.   70-481. 

Hun.  47-477;  04-163;  80-12. 

App.    Div.    24-1U4;    51-318,    856; 

101-561;   122-356;  124-794. 
Misc.   20-307;   25-284;   8O-120' 

57-525. 
^\L,S"eS;  45-663;  04-1025;  05- 

1061 ;  78-076  ;  100-217. 
St.  Rep'r.  5-196. 
Civ.  Proc.   15-284.  290;  18-aOB. 
Dem.  0-59. 
Redf.  5-380.  887. 
^eek.  Dig.  «WB6. 

Dem.  3-581. 

Connoly.   1-158,  264. 

Abb.  N.  C.  81-111. 
2505. 

N.   Y.   148.640. 
2500. 

Abb.  N.  C.  31-110. 
2508. 


App.  Div.  11-354;  55-271;  71-1; 

73-348;    02-465;   98-114     114- 

613. 
Misc.  34-152. 
N.^J.  Supp.  00-784;  75-657;  87- 

23;  »8-f070;  115-239. 
Dem.  4-227. 


App.    Div.    60-278;    84-53;    110- 

MIsc' 82-119;  33-672:  34-150. 
N.  Y.  Siipp.  00-175;  07-879;  08- 
^^    937;  82-32. 
2670. 

N.  Y.  104-200;  111-284:  145-540. 
Hun.   80-629;   82-444;  88-445. 
App.  Div.   5-596;    12-17;  18-303; 

08-211;      1OO-250;      117-810: 

125-748. 
Misc.  34-152 ;  47-520. 
N.^^Y-     Supp.    00-963;     85-819; 

at  Rep'r.*  12-601. 

N.  Y.  Ann.  Cas.  1-305, 

N.  Y.  00-410;  141-171. 

App.  Div.  42-881. 

N.   Y.   Supp.  59-152. 
2572. 

App.  Div.  00-231;  110-587. 

Misc.  34-150. 

N.   Y.  Supji.  72-694;  115-239. 

Dem.  8-258. 
2573. 

App.  Div.  23-18;  103-501;  12^ 
883;  128-776. 

N.  Y.  Supp.  105-59;  113-104. 
2574. 

N.    Y.   135-415. 

Misc.  0-514. 

Week.  D\K.  11-212. 

N.  Y.  Supp.  98-583,  921. 


2675, 

App.  Div.  79-268;  117-358. 

N.  Y.  Supp.  103-177. 
2570. 

N.  Y.  125-413;  138-177. 

Hun.  01-280;  C9-405;  74-268. 

App.  Div.  4-3;  10-594;  17-6;  61. 
637;  92-465;  11:2^817. 

Misc.   50-110;   54-176. 

N.   Y.  Supp.  105-j)tai. 
8577. 

App.    Div.    11.45;    82-085;    97i 
641 ;    117-358. 

Misc.  17-543. 

N.  Y.  Supp.  79^087. 

St.  Rep^r.  16-745. 

Dem.  3-258. 
2578. 

Hun,  74-268. 

App.  Div.  79-268. 

Iflsc.  62-278. 

N.  Y.  Supp.  79-687. 

St.  Rep'r.  15-745. 
2579. 

App.  Div.  ^1-267. 


i 


52-278. 
N.  Y.  Supp.  47-689. 
2580. 

App.  Div.  11-45. 
Misc.  52-278. 
N.  Y.  Supp.  102-1121 
2681. 

N.  Y.  Supp.  103-177. 
App.    Div.    117-358. 
Connoly,  2-642. 
2582. 

Hun.  83-229. 

App^  Div.  48-59J9 ;  86-61 ;  108- 

oo7. 
Misc.  41-92. 

N.  Y.  Supp.  01-244;  02-426;  87- 
793  ;  94-176. 
2583. 

Hun,  74-268. 
2684. 

App.   Div.  21-268. 
Misc.    17-544;   83-672. 
N.  Y.  Supp.  47-089;  08-987. 
2686. 

N.   Y.   112-525. 

Hun,   03-531. 

App.    Div.    36-642;    62>-685:    79- 

543. 
Misc.  24-261;  41*85. 
N.  Y.  Supp.  66-96;  81-101. 
Civ.  Proc.  14-408. 
2680. 

N.    Y.    00-260;   87-514:    183-177: 

148-408. 
Hun,  46-.'S61:  08-581;  74-96:  78- 

482:  83-331:  84-524:  80-330. 
App.  Div.  0-215;  10-401:  17-6: 
.19-86;  40-.34:  47-125:  48-92: 
51-637;  63-567:  60-279:  68- 
588;  01-413;  79-542.  634;  81- 
228;    92-465;    95-153;    106- 


NOTBa. 


App., 


25$;  167-77;  118-24,  920;  11«- 

510;   117-299;  118-484;  121- 

384;  123-170,  217;  126-608. 
Ml8C.  41-88. 
N.  Y.  Supp.  56-523;  65-1022;  67- 

879;     7tl>-e41;     79-639;     81-68. 
•     101;    88-847;    6S-418:    101- 

776 ;       105-1098 ;       108-136, 

281. 
T.  &  C.  5-402. 
T«7. 
^.    Y.   72-269.   482:   96-63;   104- 

648*    133-177 
^  Hun/ 63-531;    74-209,    868:    80- 
^       460;  89-866:  91-61. 

p.     Div.      79-542;     118-920; 

117-299. 
MiBC.   41-89. 
N.  Y.  Supp.  81-101. 
2588. 

N.  Y.  72-482;  110-278;  148-408; 

176-506. 
Hun,     46-233;     63-581;     65-481; 

66-560;  78-49;  82-444;  89-366. 
App.   Div.  6-216;  9-283;   14-1G2; 

86-280,    542;    67-421;    79-542; 

93-116;     95-60;     107-52,     62; 

112-497;      123-70;      125-902; 

126-204,    209:    127-162,    370; 

129-791. 
Misc.  24-259,  421;  41-90;  42-237. 
N.   Y.   Supp.  53-733;  55-52;  60- 

1100;    62-376;    81-101;    94- 
'     961;    110-650;  111-274;    114- 

667. 


N.   Y.   70-566. 

Hun,  71-500. 

App.    Div.    55-150. 

Civ.  Proc.  13-408;  15-208. 

Dem.  6-444. 
2590. 

N.  Y.  68-460. 

Civ.  Proc.  15-800, 
2591. 

N.  Y.  76-316. 

Hun,  65-406. 

App.  Div.  88-259;  101-247. 

n;  Y.  Supp.  91-746. 
2593. 

Misc.  83-625. 

N.  Y.  Supp.  68-930. 

Dem.  2-134. 
2594. 

App.  Div.  50-104. 

Misc.  8-142. 
2595. 

App.  Div.  92-346;  130-157. 

Misc.   31-118. 

N.  Y.  Supp.  114-533. 
2596. 

N.   Y.    126-354 ;   184-43. 
App.       Div.       10-359;       86-54 
120-069. 

Misc.  40-520. 

N.  Y.  Supp.  83-621;  102-899. 


*•&-? 


2597. 

N.    Y.   72-565. 

App.    Div.    57-233;    117-350. 
Misc.   31-119. 
N.  Y.  Supp.   103-177. 
Dem.  2-251.  469. 
2600. 

Misc.  25-137;  39-520. 
N.  Y.  Supp.  54-92C;  80-879L 
Dem.  2-201,  251. 
2601. 

Misc.  26-137;  39-520. 
N.  Y.  Supp.  54-026;  80-370. 
2602. 

Hun,  66-482. 

App.  Div.  6-565;  51-848;  88-83. 

Misc.  33-543;  42-14. 

N.  Y.  Supp.  64-920;  68-933;  85- 

830. 
Coonoly,   2-682. 
2603. 

N.  Y.  154-423.' 

Div.  10-129;  58-82;  54-588: 
146:    118-332. 
N.   Y.   Supp.   74-148. 
Civ.  Proc.  15-371. 
Redf.   5-416. 
Connoly,  1-192. 
2605. 

N.  Y.  110-605;  126-354. 
App.   Div.  43-^;  67-73;  84-564. 
N.   Y.   Supp.  59-229;  82-731. 
Connoly,    1-102. 
2600. 

N.   Y.    114-359:    119-427:   124-1; 

136-384;       142-545;      158-316. 

154-423;   170-197;  175-150. 
Hun,  28-451;  33-618;  44-457;  51- 

201;  56-948;  64-372;  65-31;  77- 

248;  82-112:  91-205. 
App.     Div.     13-23:    30-314:    32- 

604;    43-95;    51-358.    419;    58- 

639;    54-582:    55-456:    58-210; 

68-49,  488;  67-72:  68-146.  159; 

72-286;  77-159;  85-572;  86-97: 

87-467;       97-263:       112-179; 

113-470;    118-328;    119-608; 

122-739. 
Misc.    24-353,    457:    25-281:    26- 

124;   84-210,   585;   36-742;  37- 

717^;     38-723;     49-435;     57- 

430;  66-47. 
N.  Y.  Supp.  47-101;  51-802:  58- 

186.  711;  55-426:  56-1100:  59- 

429;    65-1061:    66-1028:    67-07; 

70-391;     71-376,    795:    73-600; 

74-148,  443;  76-37:  79-83;  89- 

939;     08-42:     99-213;     108- 

410;  104-213;  107-787 ;  109- 

711. 
St.   Rep*r.  5-375;  85-220. 
Civ.  Proc.  14-62;  15-371. 
How.  66-291. 
Dc-m.  2-4«0;  8-236. 
Rpdf.  4-399:  5-381. 
Week.  Dig.  25-64. 
Connoly,  1-88,  lOt 
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2607. 

N.    Y.    72-566;    7C-426;    124-1; 
176-150. 

Hun.  30-579;  83-431. 

App.   Dlv.  24-31;  32-604;  43-95. 
101;   55-456;  07-73. 

Misc.    32-425;     34-585;    36-557; 
4M-22H;  63-56. 

N.  Y.  Supp.  30-828:  53-186;  08- 
1061;  73-600;  90-665;  102-899. 

Civ.  Proc.  15-371;  10-246. 
2008. 

N.  Y.  124-1. 

Hun.  48-330.       - 

App.  Div.  48-95,  101;  67-70. 

Misc.   32-425;  34-585:  35-557. 

N.  Y.  Supp.  50-429;  66-544;  73- 
600. 

Civ.  Proc.  10-246. 
2600. 

N.  Y.  124-1. 

App.  Dlv.  48-96.  101. 

Misc.  84-585. 

N.    Y.    Supp.   50-429;   70-391. 

Civ.    Proc.    15-371;    10-246. 

Dem.  3-251. 
2610. 

N.  Y.  136-384. 

Hun.  65-30. 
2612. 

Misc.  0-437;  45-535. 

N.  Y.  Supp.  30-383  ;  02-974  ;  06- 

Connoiy,  2-532. 
Snbd.  5. 

Misc.  21-778. 
2613. 

N.   Y.    188-15. 

App.    Div.    0-344;     18-61;    40- 
405:   110-602:  124-608. 

Misc.  22-65;  50-399. 

N.  Y.  Supp.  100-61. 
2614. 

N.   Y.   05-145. 

App.  Dlv.  56-280;  116-593. 

Misc.  13-366;  60-630. 

Civ.  Proc.  1-459. 

How.  67-58,  317. 

Connoly,  1-488. 
2615. 


App.  Dlv.  43-390 
225:    """^  "'" 


56-278 ;  105- 


110-640. 
Misc.  13-366;  58-451. 
N.    Y.     Supp.     51-597;    03-1004; 

101-882;  100-474. 
Dem.  2-163. 
Svbd.  1 


App.  Dlv.  4-430;  82-185:  48-890; 
W-278 ;      73-348  ;      105-225  ; 

122-2. 
Misc.  32-119 ;  55-160. 
N.  Y.  Supp.  52-943:  60-153;  66- 

175;    67-931;    03-1004;    07- 

307;    106-359. 
St.  Rep'r.  7-292. 
Dem.  2-160.  524. 
2618. 

N.  Y.  67-409;  77-869.  696;  112- 

492 
Hun,'  41-89;   47-7;   61-104;   76- 

517. 
App.    Dlv.   6-215;   48-508;   100- 

767;  116-585;  128-201;  120-9. 
Misc.   10-493  ;   11-221 ;   18-467  ; 

46-539;    52-266;    55-165;   60- 

276. 
N.     Y.     Supp.     62-919:     06-729; 

101-882:    113-210,   619. 
St.  Rep'r.  14-117. 
Civ.  Proc.  6-128. 
How.  67-57. 
Dem.   2-117.  448. 
Connoly,    1-464. 
2610. 

Hun,  75-472;  76-517. 

App.   Dlv.  6-215;   116-585;  128- 

201. 
Misc.    13-467;    46-539;    55-165; 

60-276. 
N.  Y.  Supp.  101-882;  ll.S-619. 
2620. 

N.  Y.  77-369;  05-329. 

Hun.    64-104;    75-472;    76-1.    2; 

78-483 
App.  Dlv.  16-139;  10-267;  47-49. 

125;     80-75;     80-414;     104- 

317.  321,  .T20;   1OO-780;   118- 

114;  128-201;  120-9. 
Misc.  7-222;  13-468.  473;  14-490; 

17-191:    25-460;     33-146,     320; 

38-471;     46-539;  48-46;     61- 

543;  55-164:  61-559. 
N.   Y.  Supp.  62-294:  68-368;   77- 

1036;  80-410;  06-436.  729;  101- 

971;  106-474:  113-210,  619. 
St.   Rep'r.  58-798. 
Dem.  6-106,  237. 
Connoly,  2-259,  579. 
2621. 

Hun,  76-522. 

App.  Dlv.  53-106 ;  70-523 ;  104- 


{ 


App.   Dlv.  20-277. 

Cfv.  Proc.  6-328. 

Dem.  8-199. 
Subd.  3. 

App.  Dlv.  116-585. 
2616. 

App.  Dlv.  117-409. 

N.  Y.  136-60. 
2617. 

N.  Y.  182-468. 


►p.  Dl 

325. 
Mi.sc.   13-467:  25-459;  80-2:  36- 

473:  61-208. 
N.  Y.   Supp.  73-808;  75-373. 
Dem.  6-31. 
Redf.  5-372. 
Connoly,  2-213. 
N.  Y.   Ann.   Cas.   10-439. 
2622. 

N.  Y.  77-360:  141-166;  166-.336. 
App.    Dlv.    10O-268,    272;    105- 

226,  261;  100-780. 
Misc.      13-467:     42-236:     43-463, 

567;   46-539;    47-538;    50-308. 
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N.  Y.  Supp.  98-1004 ;  96«728. 
St.  Rep'r.  6.329. 
Dem.  8-136. 
Conooly,  2-441. 

aeaa. 

N.    Y.    68-148;    70-887:    7T-36d. 

533:  182-468.    ^^ 
App.   Dlv.   71-210;  86-184;  lOO- 
208,    273;    112-496 'r   123-168; 
127-82;   128-875. 
Misc.  27-421;  39-63;  42-236;  (SO- 

3  43;   01-558. 
N.  Y.  Bupp.  75-542;  88-734;  98- 
483;  99-62;  108-133:  111-109; 
iia-97. 
civ.  Proc.  6-12a 
Dem.  6-244. 
Connoly,  2-441. 
2624. 

N.   Y    72-317;   113-669:   126-73; 

186-20;    182-465;   lM-162. 
Hun,    63-37;   75-129;  88-376. 
App.   Dlv.   32-185;   35-280.;    lOO- 
268.     273;     105-224;     112-660; 
113-791;      116-587;      117-60; 
124-694. 
Misc.  9-200;  22-215;  23-452;  24- 
260;    25-254;    27-477:    80-281; 
31-418  ;  87-114  ;    46-200;    50- 
373;   52-261:   65-171;   59-131. 
313;  60-56.  290,  500. 
N.  Y.  Supp.  30-215;  34-831;  49- 
577;  61-502;  52-943;  55-52;  59- 
164;   93-1004;   94-588;    99-62; 
112-206,    265;    113-625,    1108. 
Abb.  N.  C.  15-188. 
Dem.  3-339. 
Coonoly,  2-454. 
8625. 

N.   Y.  136-20. 
App.   I>iv.   123-477. 
Abb.  N.  C.  81-120. 
2626. 

N.   y.   136-20. 

Hun.  50-236:  77-207;  87-26;  89- 

866 
App.  Dly.  56-279 ;  100-268,  273 : 
110-649;     168-588;     123-477; 
128-035. 
Misc.    15-182;    35-119;    46-209; 

59-296. 
N.  Y.  Supp.  66-175;   108-487. 
Abb.  N.  C.  31-119. 
8627. 

N.  Y.  136-58;  149-235. 

Hun,  50-236;  76-101;  87-25;  89- 

..   Dlv.  6-11;   14-446:  29-277; 

J5-280;     116-587;     118-111; 

123-477;   127-82. 
Misc.    15-182;   32-119,  300;  58- 

450. 
N.  Y.   Supp.  28-786:  35-400:  66- 

175;    103-64;    108-487 ;    109- 

474;  111-199. 
Abb.  N.  C.  31-119. 


2632. 

App.  Dlv.  68-185. 

Misc.  41-7 :  48-46. 
2636. 

Hun.  36-122;  79-378. 

App.  Div.  80-522. 
2637. 

App.  Div.  50-191:  86-622. 
2638. 

App.  Dlv.  49-63;  60-191:  80-522: 
116-230. 

Misc.  19-85;  60-57. 

St.  Rep'r.  15-441. 

Dem.  3-541;  4-496;  5-498;  e-84S. 
Subd.  1.  -'-^^o. 

Civ.  Proc.  8-158. 
Dem.  3-015. 
Snbd.  2. 

N.   Y.  78-282;  85-561. 
Civ.   Proc.  9-452;  13-885. 


Misc.  82-800. 


App.  Dlv.  27-508;  90-828. 

Misc.  17-470;  29-39;  37-684.  TlOu 

Dem.  3-164. 
2640. 

Misc.  17-473. 

N.  Y.  Supp.  76-457. 
2641. 

Misc.  17-473. 
2642. 

Hun.  87-96. 

Ap^^^D^v.     84-280;     106.248; 

Misc.  44-70. 
N.  Y.  Supp.  95-904. 
Civ.  Proc.  14-286. 
2643 

N.'y.    54-643;    92-589:    86-35; 

153-823:    154-429. 
App.  Dlv.  96-12;  100-243;  118- 

490. 
Misc.    24-418;    37-589,    715:   41- 

466;    43-234;    44-70;    45-85: 

46-287;    48-490;    57-268;    66- 

629. 
N-oA.S^PP-     17-355;    84-1102: 

88-557  ;     96-1106  ;     103-518  ; 

107-1115;    113-937;    115-472. 
St.  Rep'r.  33-583;  41-339. 
Abb.   N.  C.  27-329. 
Civ.  Proc,  19-278. 
How.  N.  S.  2-199. 
Dem.  2-206;  8-169;  6-456. 
Connoiy,  1-106;  2-887. 
Svbd.  1. 

Misc.  12-473. 

St.  Rep'r.  4-584:  18-963:  67-411. 
How.  N.  S.  3-59. 
Dem.  4-170,  208,  480;  6-282,  623; 
6-49. 
Snbd.  2. 
St.  Rep'r.  67-411. 
Civ.    Proc.  8-78. 
How.  N.  S.  3-59. 
Dem.  4-170,  298;  5-180.  282;  •« 
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NOWte. 


#ltthd.  s. 

Misc.  29-37. 
St.  Rep'r.  eT-4U. 
'Subd.  5. 

Misc.  28-366.  367. 
N.  Y.  Supp.  S9-010. 

App.    Div.    118-490. 
Misc.  8-143;  S7-586;  48-286. 
N.  Y.  Supp.  108-6li 
2645. 

Civ.  Ppoc.  7-139, 
Deni.   3-63.  64a 
liedf.  6-353. 
Counoly,  1-491. 
964^ 

'     Misc.    12-lSO. 
2047. 

N.   Y.  06-256;  112-493;  160-164. 
Hun,  28-207;  46-061;  TO-106:  73- 
116;    70-444;    81-427;    82-111; 
00-159. 
App.    Div.    110-048:    116-587. 
Misc.     16-055:    24-421;    27-618: 
28-373;  30-33;   82-318;   88-61 
51-316;  66-174:  60-629. 
^vX;  ^"RP-  20-981;  36-775:  63- 
733;    6&-978;    66-724;    76-965: 
l<M>-noO;  113-937. 
St.  Rep'r.  12-693. 
Dem.  6-12. 

Connoly,  1-294;  2-271. 
2648 

N.    Y.    112-498:   150-164. 

nun,  61-208;  TO-442;  82-444;  00- 

162. 
App.  Div.  0-423 ;  110-648. 
Misc.    16-655,    6^50:    22-222:    28- 
373  ;  30-33  ;  38-01  ;  66-171. 

^•oJ««^"PP-     *5-775;    76-965; 
WT-367. 

Dem.  2-313:  6-137. 

Connoly,  1-294. 
2649. 

Hun,   31-176;  61-208. 

Misc.  16-655;  28-378. 

N.  Y.  Supp.  86-775. 

Dem.  6-446. 
2660. 

N.  Y.  181-400. 

Hun,  28-246;  31-176. 

Misc.  28-373;  41-76;  69-296. 

N.  Y.  Supp.  35-775;  110-572. 

Connoly,  2-281. 
2651. 

App.   Div.  110-649. 

Misc.  28-373;  50-296. 

N.  Y.  Supp.  36-775. 

St.  Rep'r.  12-693. 
2662. 

Misc.  2S-373. 

N.  Y.   Supp.  35-775;  60-978. 

St.  Rep'r.  12-693. 

Dem.  3-136. 
2653. 

Hun.  ^4-28;  00-159. 

N.  Y.  Supp.  35-775 ;  96-827. 

Misc.  66^.174. 


2653*. 

N.    Y.    160-164;    1«I>-B84;    1S8- 
ofO. 

Hun.  70-442;  82-440;  87-346;  80- 

^  184,  306;  96i.l59;  91-164. 

App.    Div.   6-216,   604;  9-35.   423.  ~ 
489;     14-599;     16-457;     27-521 
527;    28-359;    29-374;     36-280- 
JZr^l^'     43-389;     45-117:     60- 
128;  61-546;  65-582;  68-61;  74- 

!^/  IT'B^'^PXk  80-509:  82- 
420;  84-66;  «6-26l;  01-19;  08- 
2?§  •  i5?-269.  367.  369  ;  io6- 
555t  o?^^'  •''*78  ;  1OO-701  885  ; 
^1?-314,  648;  113-657;  116: 
640;  116-587;  116-808;  118- 
297;  120-230;  123-113,  480; 
124-619;  126-204,  582. 
Misc.  16-655;  22-656:  41-76*  42- 
237  ;  43-188  ;  48^68760-^98? 
64-475;    50-295;    60-630;    61- 

N  Y.Supp.  29-981:  81-968:  34- 
1037:  35-400.  775;  36-284.  287; 
K?-801;  61-134,  284:  65-52:  61- 
iai;  72-959;  74-109;  77-513: 
78-1001:  80-1011:  81-.575:  82- 
310;  ^-831;  94-171  ;  97^ 
180,    244.    367:    100-535;    101- 

313;    102-.S66; 

489;    110-572, 
114-615,  698. 
2664. 

26iS^  Div.  6-112. 
App.  Div.  6-112. 
2666. 
N.  Y. 
App 
2667. 


( 


106-34;    108- 
938;    118-695; 


.  178-821. 
Div.  6-112. 


il'.- 


Div. 


6-112. 
6-112. 


266fi 

App.  Div. 
2660. 

App.  Div.  6-112. 
2660. 

N.    Y.    47-.H,M:    89-401:    04-540: 

110-62;  102-312. 
Hun,  60-523;  77-231;  92-321.  606. 
-^^C  Jl*Y-  22-266  :  92-378.  381 ; 

105-145;     110-^04;    12i-325 

128-214. 
Misc.     24-419:     29-723;     38-271. 

729;  34-31*  36-514:  37-66.  457. 

5391  38-2^3  ;  41-165  ;  48^234  ; 

47-548;    48-.33  :    60-400,    641: 

67-267;    60-270. 
N.  Y.  Supp.  36-882;  68-638,  1116; 

60-507;   73-1062;   76-1053;  76^ 

461;  87-16:  88-557;  93-978  T 

106-74;    107-1115;    108-281. 
Snbd.  6. 
Misc.  6-176;  83-729;  84-32;  86. 

515. 
N.  Y.  Supp.  60-384. 
Svbd.  6. 
Misc.  6-176. 
1O90 


KOl?fiS. 


Misc.  2d-37. 
2601. 

N.  Y.  102-312. 
Huu.  SO-523:  02-322. 
Add.  DIv.  88-259;  02-378. 
Misc.    12-473:     24-419;     34-290; 
41-468;    4B-533;    48-33;    5«- 
232;  00-271. 
N.     Y.     Supp.     34-258;    84-1054, 
1102;    oili-98;    107-691 ;    108- 
2ol;  113-281. 
I)em.  2-459. 
N.  Y.  Ann.  Cas.  0-477. 
2002. 

N.  Y.   112-525. 
Hun,  42-470:  TO-539. 
App.    DIv.    15-547;    47-23;    02- 
378.   381;   110-649 ;    118-298; 
123-214. 
Misc.  20-724;  3T-457 ;  67-267. 
N.  Y.  Supp.  44-551;  02-187.  819; 
87-16. 
2603. 

N.   Y.    102-312. 
Hun.  60-523;  02-322. 
Ado.     Di7.     16-547:     100-4R.«l : 
106-145;    117-409;    118-298; 
123-214. 
Misc.  20-724;  66-231. 
N.  Y.  Supp.  36-882;  44-551;  01- 
706;   108-281. 
2664. 

N.  Y.  128-70. 

Hun,  86-193. 

App.    Dlv.    46-99;    02-347;    116- 

708;  120-12;  126-775. 
Misc.  18-283;  60-482. 
N.  Y.  Supp.  32-579;  61-845;  68- 
155. 
2666. 

Hun.  60-523. 
2667. 

N.  Y.  128-70. 
Hun,   76-4&5;  86-199 
Civ.   Proc.  7-159. 
Abb.  N.  C.  31-163. 
Dem.  3-548. 
Connoly,  1-491. 
2668. 

N.  Y.  150-58. 

Hun,  ;12-318;  60-526;  64-897. 
App.  Dlv.  0-354. 
Misc.   11-231. 
Dem.  8-55. 
Week.   Dig.  14-92. 
2660. 

Hun.   60-526. 
Misc.  37-539.  543. 
N.   Y.  Supp.   75-1058,  1056. 
2670. 

N.   Y.   150-58;   154-459. 

Hun,    56-225:  60-526. 

App.  Dlv.  0-.344:  64-505;  06-60; 

lll-4fi4;    120-11.    14. 
Misc.     .^3-207;     35-730;     41-91; 
48-585  ;  48-314. 


N.  Y.  Supp.  88-800;  dT-70&^  M- 
652;  06-772. 

St.  Rep'r.  86-6881 
Snbd.  1. 

N.  Y.  124-532. 

Hun.  32-319. 

Misc.   10-211. 

N.  Y.  Supp.  40-574. 

St.   Uep'r.  30-504. 

Civ.  Proc.  7-230. 

Dem.  3-57;  6-387. 
Snbd.  2. 

Civ.  Proc.  16-346. 
2672. 

N.   Y.  154-449. 

App.      Dlv.     63-181;      120-760: 
122-356;   123-482. 

Misc.  25-260;  35-731:  41-77. 

N.  Y.  Supp.  106-107^;   108-S26. 

Dem.  2-264. 

Week.  Dig.  26-324. 
2673. 

App.  Dlv.  120-761. 
2674. 

App.  Dlv.  120-761. 

Abb.  N.  C.  16-188. 

Dem.  3-285. 
2675. 

Misc.   41-203. 

N.    Y.    Supp.    83-927;    104-8S2; 

App.   Div.   100-548;   120-11. 
267N. 

App.  Dlv.  110-90& 
N.  Y.  "  


2670. 


Supp.  06-372. 


App.  Dlv.  11O-908. 
N.  Y.  ~  


i:.  Supp.  06-941. 
2680. 

App.  Diy.  100-548. 
Siibtl.  6. 

N.  Y.  Supp.  06-372. 
2681. 

Hun.  70-377. 
2683. 

Dem.  2-l{92. 
2684. 

N.  Y.   126-354. 

Hun,  70-376. 

App.  Dlv.  111-461. 

N.  Y.   Supp.  07-697. 

Civ.  Proc.  7-257. 
2685. 

N.   Y.  80-139:  87-572:  142-488. 

Hun.  46-65;  53-512;  70-396;  88- 
801. 

App.  Dlv.  16-545;  106-145;  112- 
315:  118-483;  120-505. 

Misc.  87-184.  585:  38-27:  40-512: 
41-379;  42-43;  45-534;  48- 
315. 

N.  Y.  Sudd.  44-551  :  0.^-973 ;  96- 
225;   1O5-.303:  107-591. 

St.   Rep'r.    47-431. 

Civ.    Proc.  H-308;  0-399l 

Abb.  N.  C.  2.^-104. 

How.   N.   S.  1-94, 


llOO 
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Dem.  2-262,   415,  431;  3-26.  233, 
547;  4-344,  386;  S-267.  354;  6- 

Connoly,  1-554;  2-204. 

Week.   Dig.  25-122. 

N.  Y.  ADn.  Cas.  &-482,  n. 
Subd.  1. 

Misc.  56-231. 

N.  Y.  Snpp.  84-834. 

St.  Rep'r.  32-637. 

Civ.  Proc.  9-400,  453. 

Dem.  4-471, 
Etvbd.  2. 

N.   Y.  84-339;  88-384;    100-222. 

Hun,  46-64;  70-231. 

App.  Dlv.  3-524 ;  116-230 ;  118- 
483 

MiBC.  lT-523  ;  37-584  ;  48-58.  76. 

N.  Y.  Supp.  T5-1058. 

St.  Rep'r.  4-534;  82-637. 

Abb.    N.    G.   26-200;   28-459. 

Dem.  2-585;  8-508. 
Snbd.  8. 

N.  Y.  145-379. 

App.   Dlv.   11-195. 

St.  Rep'r.  32-637. 
Snbd.  4. 

N.  Y.  41-272. 

App.  Div.   116-646. 

Misc.  56-231. 

Hun,  40-296. 

St.  Rep'r.  82-637. 
Svbd.  6. 

N.  Y.  145-382. 

App.  Dlv.   115-280. 

Misc.  17-510;  48-58. 

St.  Rep'r.  45-181. 

Civ.  Proc.  O-450. 

Dem.  4-404. 
Snbd.  6. 


App.  Dlv.  80-284. 
N.  T.  "  


Supp.  80-251. 
2686. 

N.  Y.  142-488. 

Hun.  79-376. 

App.   Div.   15-546;   118-483. 

App.  Div.  15-546;   115-230. 

N.  Y.  Supp.  44-561. 

Dem.  2-429. 
2687. 

N.  Y.   145-379. 

Hun,  40-296;  88-301. 

App.  Dlv.  15-546 ;  80-284 ;  105- 
146;   115-230. 

Misc.  41-354. 

N.  Y.  Supp.  44-551. 

How.   N.   8.  1-94. 

Dem.  3-233,  547;  6-856. 
Subd.  1. 

Dem.  2-442. 
Snbd.  3. 

N.  Y.  145-379. 

App.  Dlv.   115-230. 

St.  Rep'r.  45-181. 

Abb.  N.  C.  28-459. 


Hun,  79-376. 
App.  Div.  9-296. 
Misc.  15-554. 
2690. 

How.  N.   S.  2-223. 


Hun,  79-376. 
Misc.  41-92. 
Snbd.  2. 
Misc.  42-44. 
N.  Y.  Supp.  86-687. 


N.  Y.   124-1. 
Hun.   28-454. 
App.  Div.  51-418. 
N.  Y.  Supp.  64-660. 


{ 


App.  Div.  15-547  ;  118-298. 

Misc.   12-473. 

N.  Y.  Supp.  44-551. 

St.   Rep'r.  4-533. 

Dem.  8-164. 


IIOI 


N.    Y.    73-292;    125-400;    162- 
513;  183-60. 

Hun.  60-399. 

App.  Div.  17-519;  78-67;  06-12; 
98-414;  100-243;  124-332. 

Misc.  44-70. 

N.    Y.    Supp.    89-738;    9O-280; 
108-626. 

Civ.  Proc.  15-390,  406. 

Dem.  2-402. 

Connoiy,   1-118. 

N.  Y.  Ann.  Cas.  4-56. 
2690. 

N.  Y.   111-350;  112-230,  668. 

Hun,  30-58;  76-214. 

App.   D«v.  56-458. 

Civ.  Proc.  4-13;  6-56. 

Dem.  2-408. 
Snbd.  2. 

St.  Rep'r.  6-361. 

Dem.  4-252;  5-293. 
2697. 

N.   Y.    183-60. 

App.  Div.  100-244. 

Misc.    44-70. 

N.  Y.  Supp.  89-738. 
2698. 

App.  Div.  96-12;  104-235. 

Civ.  Proc.  15-406. 
2699. 

N.   Y.   128-70. 

App.  Div.  73-528;  96-12. 

Civ.  Proc.  19-435. 
270O. 

N.  Y.  169-470. 

Hun,  70-358,  360. 

App.  Dlv.  39-513;  96-12. 

N.   Y.  Supp.  57-444. 
2701. 

N.  Y.  140-47;  169-470. 

Hun.   70-358. 

App.   Dlv.   39-513;   96-12;   124- 
332. 

N.  Y.  Supp.  108-926. 


NOTBS. 


) 


2702. 

N.  Y.  126-400;  100^407. 
Hun,   70-300;  78^.152. 
2700. 

Hun,   83-42. 
App.  Dlv.   12<|-774. 
Misc.  8-142;  34-436;  38-415. 
N.  Y.  Supp.  88-299;  111-116. 
8t.   Uep'r.   16-442,  449. 
Dem.  <l-346. 
Counoly,  2-17. 
2707. 
Hun,     26-321;     36-575;     41-452; 

77-565:    83-42. 
App.    Div.    11-290;    36-448;    66- 

282;    loe-131;    113-16;    119- 

x'kl;    120-774.   - 
Misc.   31-667;  34-437;  37-238; 

4»-33;    60-245;    53-163,    164; 

N.  Y.  Supp.  28-1048;  64-832; 
69-1022;  72-1001;  94-97;  98- 
961;  100-481;  103-868;  104- 
474;    111-116;    113-1105. 

Dem.  2-296;  3-1,  202. 

Week.  Dig.  16-118. 

Redf.   6-434. 
2708. 

Hun,  77-565;  83-42. 

App.  Div.  11-290;  36-448;  66- 
282;   106-131. 

Misc.    26-71;   34-437;   37-238. 

N.  Y.  Supp.  28-1048;  94-97. 

Dem.   2-m 
2709. 

Hun,   77-565:  83-41. 

App.  Dlv.  11-290;  36-448;  65- 
282;   113-17;   114-413. 

MJ.sc.  26-71;  34-438;  37-238: 
47-513;  49-37;  00-623. 

N.     Y.     Supp.     28-1048:    33-424; 
47-1127:     64-707,     892;     72- 
1001;  95-969;  113-1105. 
2710. 

N.  Y.  146-540. 

Hun,  83-41. 

App.  Dlv.  106-132;  113-17;  114- 

Misc*  34-436;  49-34;  60-248 ; 
63-164:   60-633. 

N.  Y.  Supp.  31-767;  69-1022: 
94-97:   98-299;   113-1105. 

St.   Rep'r.   16-318. 

Dem.  6-423,  460. 

Week.   mg.  16-118. 

Connoly,  2-17. 
2711. 

N.  Y.  146-540. 

Hun,  88-42. 
2712. 

N.  Y.   184-43. 

Hun,  83-42. 

Misc.  81-667:  42-400. 

N.   Y.  Snpp.  68-975. 

Abb.  N.  C.  17-78. 
Snbd.  1. 

App.  Dlv.  19-450;  62-563;  63- 
255. 


Misc.   33-528. 
Snbd.  6. 

N.  Y.  34-347;  42-146;  TT-lSa 
Snbd.  7. 

Misc.   26-551. 
Sabd.  8. 

N.  Y.  92-40. 
Sabd.  9. 

App.  Dlv.  86-72, 
2713. 

N.  Y.  66-615;  178-164. 
Hun,  83-42. 

App.    Dlv.    63-570;    66-438;    99- 
563;    113-210;    126-426;    126- 
440,   921. 
Misc.    36-398,    516;    38-167.    208: 
89-221;    41-608;    48-280;    SK- 
409;   52-426;   63-221 
N.  Y.  Supp.  65-1022:  67-108;  78- 
750,  1061:  77-271.  829;  78-382* 
86-303;  ^-176;  1ok£215;  1^' 
167.  845;   11O-708. 
Sabd.   1. 

App.  Dlv.  118-515;  126-449. 
Misc.   42-387. 

N.  Y.  Supp.  84-220;  96-768. 
Sabd.  2. 
App.   Dlv.    118-515;   126-440. 
Misc.   42-387. 
N.  Y.   Supp.  96-768. 
Sabd.  8. 

App.  Dlv.  61-618;  102-80;  118- 

515;  126-440. 
Misc.    37-454;    42-387;    63-245: 
61-11. 

N-oX;  ^HPP-  5«-700:  76-933;  86- 

807;    92-175;    9^-768;    104- 

475. 
Sabd.  4. 

App.   Dlv.   118-515;   126-440. 
Misc.    19-86;    86-399;    42-387 1 

63-245. 
N.    Y.     Supp.    84-220;    96.768; 

104-475. 
Sabd.  6. 
N.  Y.  92-239. 

App.    Dlv.    118-515;   126-440. 
Misc.    86-399,    516;    87-454;   42- 

399 
N.   y!   Supp.   78-750,    1061 ;   76- 

9;{3;  96-768;   104-475. 


2714. 

N.   Y.  184-44. 

Hun,    25-321:   H»-42. 

App.  Dlv.  9-493;  111-282;  118- 

629. 
Misc.  33-75:  37-329;  40-69;  44- 

338;  49-406. 
N.    Y.    Supp.    67-281 ;    89-927 ; 

97-459;  9S-^299:  100-45. 
How.  N.  S.  2-158.  323. 
2716, 

N.   Y.   119-642. 
II tin,  52-23. 
App.   Dlv.  9-483. 
Dem.   3-170. 
Redf.  5-191, 
1102 


NOTES. 


9T16. 

App.   Dlv.   »-40a. 
Misc.  8»-479. 
2717. 

N.   Y.    88-121;   96-342;   115.-39CL 
Han,     27-577;     88-125;     48.219; 

02-124;  oa-261. 
App.  Dlv.  7»-512. 
Misc.    «>-388;    l«-475 ;    3©-764 ; 

50-680. 
N.  Y.  Supp.  6-197,  255 ;  80-274 ; 

35-485;  99-490. 
St.  Rep'r.  16-240. 
Civ.  Proc.  14-195. 
Week.  Dig.  25-57. 
Connoly,  1-172;  2-523. 
Dcm.  6-197.  255. 
2718. 

N.  Y.  92-251;  94-547;  98-342; 

115-396:    144-508:    191-12. 
Hun,     26-183;     38-125;     70-64; 

78-310;    82-198,    200:    83-3:^5, 

406;    86-123,    485,    589;    88- 

314;   91-93;    92-290^    446. 
App.    Dlv.    5-72;    9-166:    13-23; 

17-5;    26-l07\;     40-100:     47- 

34;     53-319:     54-18;     56-417; 

66-281;    75-323,    629;   82-203; 

83-163;  88-408:  95-588;  96- 

260;  97-528;   98-492;  99-202; 

101-554;     102-530;     103-177; 

106-219;     106-239;     111-865; 

120-7:       121-385;       125-617; 

130-364. 
Ml8c.  8-577;  9-385;  14-168:  24- 

220  ;  27-715  ;  29-oGl ;  80-32  ; 

31-209;  83-149,  323;  35-363; 

89-74,  608;  40-333;  42-460; 

55-193;  60-38;  62-170. 
N.  Y.  Supp.  29-131:  30-274;  81- 

878;  33-115:  36-608,  711;  41- 

279;  49-1027:  57-r.31;  61-3^»2, 

953  ;  62-332  ;  65-676  ;  6H-368. 

636;    71-1034;     72-894;    81- 

737;     87-252,     938:     90-182, 

769;   98-386;    104-836. 
Civ.  Proc.  15-211. 
Dem.   8-221. 
IN.  y.  Ann.  Cas.  2-47;  7-152;  8- 

135;  9-254. 
Connoly.  1-172. 
Dally   Reg.  34-473. 
2719. 

N.    Y.    «T-408;    74-38;    88-503; 

89-352;        93-484;        144-472; 

165-70;  194-77. 
App.    Dlv.    58-544;    57-604;    69- 

266;  78-367;  82-101;  92-464. 
Misc.    18-222;    19-221;    37-472; 

8a-608.    764;    41-282;    42-92, 

335;  48-41,  71. 
N.    Y.    Supp.    54-072;    65-1010; 

75-10.16:      79-1010;      8I>-1122; 

81-713.     1030;     85-1082;     87- 

128;  96-225. 
Civ.  l»roc.  15-45. 
Redf.   5-199. 
Snbd.  2. 
N.  Y.  144-472. 


Sabd.   3. 

Hun.  83-201,   285. 
App.    Div.   86-333. 
N.  ^'.   Supp.  81-409. 
Sabd.  4. 

N.    Y.   48-232. 
App.  Dlv.  58-583. 
^^  Y.   Supp.  69-125. 
2720. 

App.  Dlv.  64-567. 

Misc.   13-374;  28-225;  26-110; 

28-616. 
N.    Y.    Supp.    50-402;    59-1075; 

72-333;  114-198. 
2721. 

N.   Y.   194-388. 

App.  Dlv.  98-505;  106-54;  122^ 

608;  125-359. 
Misc.     13-374:     19-255;     80-33; 

37-633;   41-282;    55-480. 
N.  Y.  Supp.  87-826;  110-694. 
2722. 

N.  Y.  89-479;  94-574;  115-400; 

170-75;    182-270. 
Hun,    28-249;    30-543;    31-182; 

38-126;    41-97;    68-283;    77- 

205. 
App.  Dlv.  16-36;  25-260;  39-02. 

510;  61-562;   62-505;   70-263; 

75-342;    112-486;    119-782. 
Misc.  1-450;  7-380;  21-418;  22- 

489;   25-257;   28-601;   37-472; 

38-64;  39-608;  40-68:  65-191; 

58-488;  59-131;   62-163. 
N.  Y.  Supp.  6-252  ;  24-847  ;  28- 

160;     M-045;     36-1074;     47- 

1069;  541-786 ;  54-067:  57-444; 

71-71;    74-071;    75-1056;    76- 

967;     78-186;     80-643;     104- 

342;   106-:{54;    111-640;    116- 

286. 
St.   Repp,  82-334,   710;    52-384. 
How.  N.  S.  1-93. 
Dem.  2-540;  3-279;  4-346. 
Par.  1,  Sabd.  1. 
N.  Y.  98-347. 
Hun,  60-571:  63-262. 
«.  y.   Supp.  47-854. 
St.  Rep'r,  16-242:  43-372. 
Civ.  Proc.  7-368;  9-381;  14-200. 
Dem.  4-183;  6-199. 
Sabd.  2. 

N.  Y.  94-574;  158-721. 

Hun.  31-178. 

App.  Dlv.  25-270;  85-484. 

Misc.  7-385. 

Dom.    2-i;55,    222,    262,    555;    8- 

148,   221,  241;   5-291,  453;  6- 

255. 
Par.  2,  Sabd.  1. 

N.    Y.   88-121;    92-251;   94-674; 

98-.S42;    170-75. 
Hun,  36-316  :  39-64  :  46-65  :  48- 

223:    70-64:   90-185:    92-480. 
App.  Dlv.  22-26;  39-512. 
MIso.  8-577. 
N.  Y.  Supp.  6-253. 
St.   Rep'r.   16-777;   29-643;  44- 

813;  58-510. 


( 


NOTES. 


Civ.  Proc.  4-219:  7-373;  15-212. 
How.  N.  8.  2-140. 
Dem.   2-135;   3-145;   6-13,   228, 
286;  6-199. 
Sabd.   2. 

N.  Y.  H8-121;  94-574. 
Hun,  70-61. 
App.    Div.   de-512. 
Misc.   SO-612. 
.  St.  Kep'r.  lJI-700;  63-510. 

V  Civ.   Proc.   T-372. 
^        Dem.  3-50,  224. 
^    2723. 

•  N.  Y.  133-174. 
^         Hun,  31-176. 

App.   Dlv.   113-200. 

bSbc.  7-381;  30-33;  38-64. 

N.   Y.    Supp.    47-854,   1069;    76- 

967. 
St.   nep'r.    16-743. 
Civ.  Proc.  14-38. 
Abb.  N.  C.   11-56. 
Dem.  2-22. 

N.  Y.  Ann.  Cas.  6-667. 
Connoly,  2-58,  190,  3(T2,  615. 
N.  Y.  Law  Jour.  6-667. 
Bnbd.  2. 

Misc.  38-64. 
2724. 

N.  Y.   104-103;   117-378. 

Hun,  60-121:  70-^^9. 

App.    Dlv.   63-571;   55-437;   96- 

563:  126-443. 
Misc.    41-308;    43-245;    63-221. 
N.   Y.    Supp.   89-569;   11O-708. 
Civ.  Proc.  14-38. 
Connoly,   1-452;  2-281,  540. 
2726. 

Hun,  50-572. 

App.  Div.   110-860. 

Misc.  30-355;  37-156. 

iN.  Y.  Supp.  9-452,  927;  94-286; 

97-494. 
St.    Rcp'r.    16-793;    41-798;   46- 

455. 
Civ.  Proc.  6-86. 
Dem,  3-31;  4-181. 
Rcdf.   4-320. 
Sabd.  1. 
App.   Div.   34-388;   106-688. 
N.  Y.  Supp.  54-269. 
Dem.  2-24. 
Sabd.   2. 

Hun,   77-206. 
Sabd.  3. 

N.  Y.   94-674. 
Hun,  27-577;  30-643. 
Week.  Dig.  19-269. 
Sabd.  4. 
Hun.  77-205. 
App.  Div.   6-412. 
St.   Repr.  37-046,  950. 
Dem.  3-415. 
2726. 

N.    Y.    69-320;    88-121;    119-33; 

182-270:    183-352. 
Bun.    30-643;    44-394;    66-121: 

77-205. 


App.    Dlv.    36-82;    47-332;    4»m 
419;     63-7;     66-234;     89-567; 

98-9;    99-300;    111-38;    119- 
508;  120-12. 
Misc.  6-428,  561;  9-228;  26-264; 

39-354;    :{:)-625,    672;    39-521, 

610;  60-650. 
N.  Y.  Supp.  16-535;  56-089;  63- 

678.  726;  68-939;   106-3;»4. 
St.    Rep'r.    15-744;   31-482;    82- 

1062;   37-577. 
Civ.  Proc.  14-38;  16-55. 
Dem.  4-454:  6-385. 
Connoly,  2-157.  542. 
Week.    Dig.   25-127. 
Sabd.   1. 
Hun.  44-397. 
App.   Div.  68-160. 
Misc.     9-234;     16-560;     17-493: 

25-262. 
St.   Rop'r.  37-679. 
Dem,  6-48. 
Sabd.   2. 

N.   Y,  81-573;   194-105. 
Hun.  68-282, 
Connoly,    1-83. 
Sabd.  3. 

App.   Div.  42-305. 
Misc.  26-262. 

N.  Y.  Supp.  61-555;  69-105. 
Sabd.  4. 
N.  Y.  117-382. 
App.  Div.  129-15. 
St.  Repr.  31-963;  64-109. 
2727. 

N.  Y.  119-28;  152-514;  191-12. 
Hun,    32-448;    66-120;    76-131; 

77-205. 
App.  Dlv.  6-413;  10-36.  38;  1«- 

36,    38;    36-338:    :i8-321;    46- 

346;  68-362;   70-5G7;  83-162; 

84-102  ;  89-667  ;»8-8  ;  111-37. 
Misc.    16-560,   601;   17-493;  26- 

256.   280;  89-355;   31-79;  86- 

154;  37-660;  39-521;  41-78; 

44-442;    66-160. 
N.  Y.  Supp.  28-362  :  89-826  ;  64- 

955;  66-4:^0;  66-989;   63-726; 

64-576;    74-75:     76-589;    76- 

314;    82-539;   86-663;   99-185. 
Dem.   2-232;  4-366. 
Connoly,  2-641. 
N.  Y.  Ann.  Cas.  19-469. 
2728. 

N.   Y.   66-480;  89-479, 

Hun.     60-672:     69-78;     76-181: 

79-379;  86-301. 
App.  Div,  16-38;  24-28;  69-266; 

64-571:       84-554;        199-270: 

194-462. 
Misc.     20-307;     39-34;     38-147. 

625;    36-154;    36-97:   37-177, 

6(V>:    88-723;   39-227;   41-223. 

272. 
W,  Y.   Supp.  39-828;  49-93;  6M- 

368.  939;  72-333;  76-314;  82« 

731;  83-983;  98^836. 


NOTES. 


St.  Rep*r.  5-342;  26-945;  89- 
210;  82-201;  35-524;  40-326: 
54-236. 

Dem.  2-234;  5-346;  6-200. 

Connoly.  2-362. 

N.  Y.  Ann.  Cas.  1-236. 
Svbd.   2. 

N.  Y.  lOT-110;  111-204;  146- 
137. 

Misc.  10-492;  36-31;  37-177. 

N.  Y.  Sapp.  74-945. 

St.  Uep'r.  22-904;  87-647;  52- 
383 

Dem.  2-248;  4-365. 
2729. 

N.  Y.  162-461. 

App.  Dlv.  16-38;  18-113;  49- 
419;  70-567;  74-221,  468;  78- 
464;    114-535;    120-200. 

Misc.  4-377;  38-713:  41-421; 
52-428;   53-222;    60-650. 

N.  Y.  Supp.  6-239:  29-828;  59- 
1025;  <*3-6Y8;  65-437;  75-589; 
77-558,   696;    79-651;    100-12. 

St.  Rep'r.  11-694;  28-317;  88- 
595;  39-851;  46-842;  68-241. 

Dem.  2-232;  4-152;  6-197. 

Connoly,  1-68;  2-182,  362. 
Svbd.  1. 

App.   Div.  43-235. 

N.  Y.  Supp.  23-l(J46. 

Dem.  5-22;  6-28. 
Sabd.   2. 

App.  Dlv.  43-333. 

Misc.  4-43. 

N.   Y.   Supp.  60-315. 

St.  Rep'r.  5-434. 

Dem.   6-217. 
Subd.  8. 

App.  Dlv.  70-567;  78-465. 

Misc.  49-403;  54-499. 

N.  Y.  Ann.  Cas.  10-459. 
2730. 

N.  Y.  112-289  ;  162-36  ;  170-143. 

App.  Dlv.  9-291;  12-135;  18-97; 
88-475;  49-419:  51-358;  56- 
149;  64-435,  r>06;  79-301;  81- 
589;  86-99;  95-453;  101-562 
102-410;  103-521;  104-388 
1O5-590;  1O6-330;  107-311 
111-462,  896,  900;  112-21 
114-567:  119-274;  122-448 
123-3:  124-798. 

Misc.  13-370;  15-549.  603;  86- 
517;  39-140;  40-70;  41-73, 
167  ;  42-167  ;  46-217.  388  ;  49- 
388;  60-46,  295,   650. 

N.  Y.  Supp.  35-251;  44-358;  56- 
523, 858  ;  63-678  ;  67-1004  ;  72- 
277,  333;  83-530,  652;  98-82, 
659:  94-84.  471,  1071;  95-124; 
97-697;  106-4;  107-277;  10t>- 
217:  112-763:  115-984. 

Abb.   N.   C.   23-32. 

Connoly,  2-81. 
3781. 

^.  Y.  152-516;  184-43. 


App.   Div.   28-310;   86-545;   57- 

^4  ;  58-585  ;  66-378  ;  75-339  : 

80-208;   112-198;   121-200. 
Misc.    39-117,    437,    514;   42-14; 

44-624;    48-41;    51-261;    60- 

504. 
N.   Y*  Supp.    51-8;   68-155;   69- 

125;    78-57;    78-130;    86-188; 

98-299;  1OO-1095. 
Connoly,  2-81. 
2738. 
Misc.    28-671;    89-140;    48-496; 

61-540. 
Connoly,  2-573. 
2785. 

Misc.   41-73. 
2736. 

Misc.   41-73;    46-389;   58-218. 
N.  Y.  Supp.  78-972. 
2739. 

Misc.  54-499. 
2741. 

Misc.  41-73. 
2742. 

N.  Y.  72-317,  400,  618;  1OO-206; 

118-207;   152-502:   172-547. 
Hun,    76-131;    79-378;    80-538; 

88-429. 
App.  Dlv.  1-281:  24-62;  25-210; 

40-116;    45-501:    47-66;    79- 

499;     80-209;     87-471;     96-7, 

266;  125-621. 
Misc.  9-241 ;  22-501 ;  41-75  ;  48- 

74. 
N.  Y.  Supp.  48-804:  50-933;  68- 

642:    80-188;    88-1018;    115- 

239,  532. 
Abb.  N.  C.  15-447. 
Sabd.  8. 

nDiv.  125-621. 
.  Supp.  110-80. 
2743. 

N.  Y.  70-612:  74-476.  639;  75- 
425;  117-471;  140-430:  152- 
324,  514.  620;  188-435;  191- 
12. 

Hun,  71-345;  79-370. 

App.  Dlv.  1-30;  2-15;  7-93;  22- 
220;  24-29,  30,  33;  82-326;  42- 
258;  47-66,  231;  53-8;  78-615; 
8<l-82,  209:  88-393;  100-270, 
273;  101-555;  111-38;  112- 
486;  114-444;  119-291. 

Misc.  8-576:  13-757;  16-500; 
17-494;  20-307;  22-501:  25- 
257;  27-413;  29-268;  80-32; 
33-324;  35-363.  366;  36-96, 
812;  87-178;  89-74:  41-225,  423, 
607;  42-468:  61-217. 

N.  Y.  Supp.  29-1058:  .S5-251; 
89-82!l;  45-663:  49-93,  820; 
50-933;  59-254:  61-241;  6.%- 
4.'?0:  71-1034:  73-.509;  78-869; 
80-188.  475:  84-640;  85-301; 
87-246;  91-537;  114-936;  115- 
.532. 

Civ.   Proc.   6-246. 

How.  65-387. 


IIOS 


NOTES. 


"-%. 


Abb.  N.  C.  20-477. 

Dem.  2-489;  8-187;  6-107. 

Conuoly,  1-251,  437;  2-267. 

N.  Y.  Ann.  Caa.  9-255. 
2744. 

Div.      78-615 ;      llQ-536 : 
121-101. 

N.  Y.  Siipp.  79-047 ;  106-69G. 

Misc.  69-aOO. 
274II. 

N.  Y.  182-270. 

Misc.     26-460;     29-272;    87-100. 

N.  Y."  Supp.  74-044;  75-1047. 
Civ.   Proc.   14-64. 
Connoly,  2-643. 
2746. 

N.  Y.  175-150. 

Him,   72-163;  85-105. 

App.   Dlv.  55-459. 

Misc.      7-379;      24-352;      28-597; 

31-110;  46-373. 
N.     Y.     Supp.     32-570;     34-1088; 

53-714  ;      59-1022  ;      61-243  ; 

94-1063. 
Dem.  2-624. 
SQbd.    4. 

Misc.  60-276. 
2747. 

N.  Y.  101-682. 
App.  Dlv.  98-104. 
Misc.   62-157. 
N.  Y.   Supp.  90-587. 
2748. 

Misc.  38-463. 

N.  Y.   Supp.  49-820;  77-1080. 
Abb.  N.  C.  15-130. 
Dem.  3-232. 
Connoly,  2-267. 
2749. 

N.    Y.    110-150;    136-106;    168- 

885;  182-320. 
Hun,     60-267;     74-278;     82-115; 

88-357. 
App.    Div.    85-72;     39-249;     40- 

495;  42-.'}04:  48-4:  53-546;  60- 

470;     79-512;     86-158,     176; 

106-323;      110-77;      1^2-243; 

128-50. 
Misc.     8-140;     10-197;      15-53^; 

17-487;  22-65;  24-351;  87-575. 
N.  Y.  Supp.  57-131;  73-200;  88- 

632  ;  89-392  ;  94-667. 
N.  Y.   Super.  55-286. 
Dem.  6-45,  60,   473. 
2750. 

N.     Y.    102-157;    105-488:    110- 

159;    127-296;    136-412;    149- 

67. 
Hun,    49-439;    69-163,    164;    74- 

278;  86-40. 
App.    Div.   3-214;  20-08:  53-544; 

65-598;     66-478;    86-137;     88- 

233;  189-20. 
Misc.     10-197:     32-420:     33-625: 

44-128;  48-J17;  «^6-68. 


N.  Y.  Supp,  31-426;  62-688:  66- 

727;    72-055;    73-200;     85-453; 

89-392,    705;     106-037;    115- 

289 
St.   Rep'r.   12-711;   15-217. 
Civ.   Proc.   7-267;   14-357. 
Abb.   N.  C.  28-110. 
Dem.  8-37;  6-454. 
Connoly,  1-157;  2-101. 
Redf.  5-207. 
2751. 

N.   Y.   127-206. 

Hun,   69-163. 

App^iv.  29-169;  48-4;  69-498; 

Misc.   32-420. 

N.  Y.  Supp.  78-290. 
^62. 

N.  Y.  127-905;  144-13. 

Hun,  89-181. 

App.  Div.  66-461,  500:  66-478. 
W6-156;  90-30;  106-319;  128- 
58. 

Misc.  1O-109;  17-474;  88-167: 
35-686;  49-285. 

N.  Y.  Supp.  73-290;  84-667. 

St.   Rep'r.  32-784. 

Dem.  5-15. 
Siibd.  1. 

N.  Y.  102-150. 

Dem.  3-2L 
Sabd.  2. 

App.   Dlv.  5-227. 

Dem.  3-583. 
Sabd.  3. 

N.   Y.   144-17. 

Misc.   17-477. 

St.  Rep'r.  28-512. 

Civ.   Proc.  21-327. 

Dem.  6-64. 
Snbd.  4. 

N.  Y.  138-175. 

App.  Dlv.  65-461.  500:  Tk^ZTi, 

Misc.  1-36;  16-667. 

N.  Y.  Supp.  88-632. 
2758. 

App.  Dlv.  66-478. 

Misc.  1O-107. 

N.  Y.  Supp.  78-200. 
2754. 

Hun,  84-501. 

Ap^  Dlv.    44^181;    48-511;    66- 

Misc*  10-107;    17-476;    48-324. 
N.  Y.  Supp.  60-772;  62-1051;  78- 
200;  96-762. 
2785. 

N.  Y.  186-412. 

Hun.   54-501. 

App.    Dlv.    48-511:    66-478:    86- 

Mlsc*  25-136;  50-220. 

N.  Y.  Supp.  54-927;  73-290;  83- 

632. 
How.  61-138, 
Dem.  8-10, 


1106 
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ST56. 

N.   T.   92-03:   186-412. 

App.    DIv.    30-250;    40-514;    60- 
478. 

Misc.  9-231;  15-536;  87-575;  49- 
285. 

N.  Y.   Supp.  30-283:  B7-131:  62- 
120;    78-290;    75-1050;    90-213. 

How.  61-138. 
«757. 

App.  Div.  65-461,  500;  66-478; 
120-831 

Misc.  26-135;  87-575. 

N.  Y.  Supp.  57-131;  78-290;  75- 
1050. 

Dem.  2-131. 
Sabd.  1. 

N.   Y.  92-93. 

App.   Div.  89-250 

Misc.  15-536. 

St.  Rep'r.  18-172. 
2758. 

App.   Div.  66-478. 

N.   Y.   Supp.  73-290. 

How.  61-138. 
2759. 

N.    Y.    12O-ie0;    127-306;    178- 
834. 

Hun,  60-122. 

App.  Div.  65-461,  599;  66-478. 

Misc.    11-230:    15-206.    533;    25- 
134;  38-622:  43-291. 

N.   Y.   Supp.  6-877:  82-1098;  53- 
713;  72-955:  73-290:  78-216. 

St.  Rep'r.  82-784;  38-583. 
Svbd.  1. 

Hnn,  84-503. 
Svbd.  a. 

N.  Y.  102-160. 

Civ.  Proc.  9-202. 
Sabd.  8. 

Misc.  35-686. 
Sabd.  4. 

N.   Y.   136-110:  168-380. 

App.  Div.  18-373:  70-824. 

Misc.  24-351  :  56-226. 

N.  Y.  Supp.  46-53. 

av.   Proc.   11-317. 

Abb.  N.  C.  22-417. 

N.  Y.  Super.  55-288. 
Sabd.  5. 

N.  Y.   111-.W9;  133-175. 

Unn,  40ri48. 

App.  Div.  39-85;  71-277. 

Misc.   l-:?8;  11-224;  10-667. 

N.  Y.  Supp.  21-421;  24-143;  53- 
389:  50-503. 

Civ.   Ppoc.  10-205:  18-119. 

Dem.  2-551;  4-549;  5-255. 
2700. 

App.   Div.  06-478. 

N.  Y.   Supp.  73-290. 

How.  61-138. 
2761. 

App.  Div.  66-478. 

Misc.  60-648. 

N.  Y.  Supp.  78-290. 


HOT 


2762. 

App.  Div.  66-478 ;  120-15,  831. 

N.  Y.   Supp.  78-290. 
2768. 

Hun.  79-179. 

App.  Div.  66-478;  106-321. 

N.  Y.  Supp.  29-726 ;  73-290 ;  94. 
667. 
2764. 

App.  Div.  66-478. 

Misc.  60-648. 

N.  Y.   Supp.  73-290. 
2705. 

App.  Div.  00-478. 

N.  Y.  Supp.  73-290. 
2700. 

App.  Div.  42-305;  O0-47a 

Misc.  25-136. 

N.  Y.  Supp.  47-1061;  64-926;  78- 
290. 
2707. 

App.    Div.   42-304;  00-478. 

N.  Y.  Supp.  78-280. 
2708. 

App.  Div.  00-478. 

N.   Y.   Supp.  78-290. 
2709. 

App.  Div.  66-478. 

N.   Y.   Supp.  73-200. 
2770. 

App.  Div.  66-478. 

N.  Y.   Supp.  78-290. 
2771. 

App.  Div.  66-478. 

N.  Y.   Supp.  78-280. 
2772. 

App.  Div.  66-478. 

N.  Y.  Supp.  78-280. 
2773. 

App.  Div.  66-478. 

N.  Y.  Supp.  78-280. 
2774. 

App.  DIv.  66-478. 

N.  Y.   Supp.  73-29a 
2775. 

App.   Div.  12-17:  66-478. 

N.  Y.  Supp.  73-290. 
2776. 

App.  Div.  66-478. 

N.  Y.   Supp.  73-290. 
2777. 

App.   Div.  66-478. 

N.  Y.   Supp.  73-290. 
2778. 

Huu.  88-357. 

App.   Div.  66-478. 

N.  Y.  Supp.  34-734;  78-290. 

riv.  Proc.  14-357. 

Dem.  6-454. 
2779. 

App.  Div.  66-478. 

N.   Y.   Supp.  73-290. 
2780. 

App.  DIv.  66-478. 

N.   Y.   Supp.  73-290. 
2781. 

App.  DIv.  66-478 

N.  Y.  Supp.  73-290. 
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2782. 

App.  Dlv.  «e-47t. 

N.  Y.   Supp.  78*280. 
2783. 

App.  Dlv.  06-478. 

N.  Y.   Supp.  78-290. 
2784. 

Hull,  84-503. 

App.  Dlv.  CIO-478 ;  106-321. 

N.   Y.   Supp.  73-290. 

Week.  Dljf.  17-36. 
Sabd.  1. 

Civ.  Pro.  8-210. 

Dem.  3-346. 
27KB. 

App.  Dlv.  66-478. 

N.  Y.   Supp.  78-290. 
2786. 

App.  Dlv.  6S.460:  66-478. 

Mist.  25-264. 

N.  Y.  Supp.  54-555;  78-64,  290. 
2787. 

App.  Dlv.  66-478. 

Misc.   27-414. 

N.   Y.   Supp.  «»-371;  78-290. 
2788. 

App.  Dlv.  66-478. 

N.  Y.  Supp.  73-290. 

How.  61-188. 
2789. 

App.  Dlv.  66-478. 

N.  Y.  Supp.  78-280L 
2790. 

App.  Dlv.  66-478. 

N.  Y.   Supp.  78-290. 
2701. 

App.  Dlv.  66-478. 

N.  Y.  Supp.  78-290. 
2792. 

App.  Dlv.  66-478. 

N.  Y.   Supp.  73-290. 
2793. 

N.  Y.  182-320. 

Hun.  69-165. 

App.  Dlv.  65-462  ;  66-478 ;  120- 
15. 

Misc.  25-134;  37-572;  66-649. 

N.   Y.  Supp.  73-290;  75-1050. 

Abb.  N.  C.  11-226. 

Dem.  2-219. 
Sobd.  1. 

Dem.  3-585. 
Snbd.  2. 

Misc.  5-158. 
Snbd.  3. 

N.  Y.  94-605. 

App.  Dlv.  4-286. 

Misc.   35-257. 
Siibd.  4. 

St.  Kep'r.  19-209. 

Dem.  3-586. 
Snbd.  5. 

Civ.  Proe.  11-132. 

Dem.  2-133;  5-5. 
Snbd.  6. 

App.  Dlv.  97-497. 

Misc.   37-575. 

N.  Y.  Supp.  90-38. 


Snbd.  7. 

St.  Rep'r.  18-169. 

Civ.   Proc.  11-126. 

Dem.  2-550;  5-lOL 
Snbd.  8. 

St,  Rep'r.  13-170. 

Civ.  Proc.  11-126. 

Dem.  2-550;  5-104. 
2794 

App.  Dlv.  66-478. 

N.  Y.  Supp.  78-290. 
2795. 

App.  Dlv.  66-478. 

N.  y.  Supp.  78-290. 
2796. 

Dlv.  66-478:  81-845. 
Supp.  73-290. 


Dlv.  4-285;  66-478. 
84-667. 
Snpp.  78-290;  89-S92. 


279T 

App. 
Misc. 
N.   Y. 
2798. 

N.  Y.  189-388. 

Ilnn,  25-69. 

App.  Dlv.  20-65;  50-82;  66-478: 

79-162;  88-231. 
Misc.     24-350;    25-27.     133:     34- 

667:  50-68;  58-116. 
N.  Y.  Supp.  46-741:  5.^-713;  64- 
420;    63-439;    73-290;    79-610: 
85-452;  89-392. 
2799. 

N.  Y.  1.W-a38. 

App.  Dlv.  20-66:  66-478;  8«-231, 

Misc.    24-3.M;    i5.134 ;    34-667; 

49-204;   58-116:    60-64R. 
N.  Y.  Supp.  64-927:  78-290:  85- 
452;    98-939;     110-473;     119- 
941. 
Civ.  Proc.  2-272. 
Abb.  N.  C.  11-225. 
Redf.  4-509. 
2800. 

App.  Dlv.  66-478. 
N.  Y.  Supp.  78-290. 
2801. 

N.  Y.  136-106. 

App.   Dlv.  42-304:  48-4:  06-479. 
mTsc.   24-357. 
N.   Y.   Supp.   78-290. 
2802. 

140-265:  175-304. 
78-301. 

Dlv.  9-291;  12-136;  64- 
;  105-5J)0;  111-896;  lia- 
114-5,35,  567. 

15-550;    39-140;    41-273; 
60-50. 
N.  Y.  Supp.  50-933;  72-277; 
15;  100-12;  112-763. 
2803. 

N.   Y.  94-558. 
IltiD.  52-88. 
App.  Dlv.   109-587. 
Misc.  41-274. 
N.  Y.  Supp.  84.218. 
Redf.  4-509. 
Connoly,  2-628. 
1108 
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Hun. 
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Misc. 
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ftd04. 

N.  Y.  94-568. 

Hun,  S2-88. 

App.  Div.  36^36:  40-76. 

Misc.    24-352;    27-416;    80-574; 
CW— 489. 

N.  Y.  Supp,  53-714;  58-374;  68- 
1002 ;  97-403. 

Dem.  3-240. 

Connoly,  2-640. 
2805. 

Hun.  62-88. 

Misc.    20-159;    24-352;    37-581; 
58-489. 

N.    Y.    Supp.    45-908;    75-1067; 
97-403. 

Week.   Dig.  15-345. 

Connoly,  2-523. 
2806. 

App.  Dlv.  110-68. 

Misc.  27-416;  39-575:  58-489. 

N.  Y.  Supp.  59-374 ;  97-403. 

Dem.  8-281. 
2807. 

N.  Y.  88-121;  109-228. 

Hun,  88-121. 

App.  Div.  28-406. 

Misc.   1-492;  27-416. 

N.  Y.  Supp.  48-169 

St.  Rep'r.  39-393. 

Clr.  Proc.  7-167. 

How.  N.  S.  1-208. 

Connoly,  2-641. 

Redf.  4-609. 
Snbd.  1. 

App.  Dlv.  17-311. 
2808 

Mls'c.  27-416;  51-540. 

N.  Y.  Supp.  10O-667. 
2810. 

N.  Y.  170-143. 

App.   Dlv.  55-149;   114-667. 

Ml8C.  41-74. 

Week.  Dig.  25-127. 
2811. 

N.  Y.  112-289. 

App.  Dlv.  110-536. 

Misc.  39-140:  41-78. 

N.  Y.  Supp.  78-972. 

Dem.  2-257. 
2812. 

N.  Y.  175-304. 

Hun,  61-383. 

App.  Dlv.  7-93;  89-83;  117-60. 

Misc.  22-501. 

N.  Y.  Supp.  89-475. 

Civ.  Proc.  14-64. 

Dem.   2-58. 

Redf.  4-509. 

Connoly,  2-642. 
2813. 

App.   Dlv.  80-83;  95-51T;  117- 

N.   Y.    Snpp.   80-475;  87-883. 
Dem.  2-58. 
2814. 

App.  Div.  9-29r>;  22-218;  24-192. 
Misc.  15-554;  19-325. 

1 


N.  Y.  Supp.  44-727:  48-42^:  4»»» 
104. 
2815. 

App.  Div.  49-54. 

N.  Y.  Supp.  68-688. 

St.  Rep'r.   15-441. 

Dem.  3-227,  530.  612;  6-342. 
2817. 

Hun,  62-535. 

App.  Dlv.  62-40. 

Mjsc.  37-186:  53-509. 

N.  Y.   Supp.  105-459. 

How.  N.  S.  1-94. 

Dem.  3-233,  612;  4-344. 

Connoly,  2-163. 
SQbd.  1. 

Hun,  86-128. 

St.  Rep'r.  4-215. 

Civ.  Proc.  9-399. 

Dem.  4-470. 
Sabd.  2. 

N.  Y.  84-339;  100-223:  188-810. 

Hun.  86-582;  86-196. 

App.   Dlv.  3-524. 

How.  N.  S.  2-308. 

Dem.  4-154;  5-350. 
Sabd.  8. 

St.  Rep'r.  26-237;  42-156. 
2818. 

N.  Y.  72-286;  123-402;  188-308. 

Hun.   71-66:  86-196. 

App.  Div.  9-296;  10-510;  22- 
218;  84-280;  90-328. 

M)sc.  15-556;  19-326;  35-555; 
40-610;  53-509;  58-111;  60- 
265. 

N.  Y.  Supp.  48-422;  105-459; 
110-755;  112-192. 

St.  Rep'r.   14-412. 

Dem.  3-227.  563. 

Connoly,  1-506. 
2819. 

Dem.  3-22. 
2821. 

Hun,  74-21. 

App.  Dlv.  74-567. 

Misc.  20-538. 

N.  Y.  Supp.  77-748. 

Redf.  5-64. 
2822. 

Hun,  70-467. 

Misc.  47-80. 

N.  Y.   Supp.  95-206. 

How.  N.  S.  2-307. 

Week.  Dig.  10-482. 
2823. 

Misc.  56-417. 
2827. 

Hun,  71-197. 

App.  Dlv.  40-168. 

Wfisc.  47-30;  56-417. 

N.  t.   Supp.  95-206. 

St.  Rep'r.  79-431. 
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App.  Dlv.  52-234, 
2830. 

N.  Y.  171-1. 

App.  Dlv.  18-497:  55-459:  67'-71. 
00 
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c.    20-272;   30-163;   81-118; 
58-630. 

N.  Y.  Supp.  ei-24S. 

St.   Rep'r.  70-431. 

Week.  Dig.  26-814. 
2831. 

Apjp.   DlY.  67-71. 
2832. 

App.  Dlv.  10-129;   117-301. 

Misc.   eO-22. 

Civ.  Proc.  8-150;  9-247. 

How.   N.   S.  2-308:  8-360. 

Dom.  2-439.  648;  4-398. 

Redf.  6-116. 
Sabd.  0. 

Dem.  2-14,  440;  4-154. 

Week.  Dig.  18-42. 

28»a. 

App.   Div.   10-129:   117-301. 
2834. 

App.   Dlv.   10-120. 
--Qsc.  48-41. 


IPP. 

Misc.  48-41. 
2830. 

N.  Y.  Supp.  00-222. 
2837. 

App.  DIt.  62-234. 

Misc.  48-41. 

N.  Y.  Supp.  00-222. 

Week.  Dig.  10-447. 

Connoly,  2-110. 


Dem.  3-11.  887. 

Connoly,   1-156. 
Sabd.  1. 

N.  Y.  Supp.  0-296:  84-1088. 

St.  Rep'r.  08-829. 

Dem.  2-11;  4-88. 
2S40. 

Hun,  80-530. 

N.  Y.  Supp.  34-108a 
2842. 

N.   Y.   104-266;   160-186. 

App.  Dlv.  70-128. 

St.   Rep'r.  17-822. 

Dem.  2-41«  44L 
Snbd.  3. 

N.  Y.  27-182. 
2843. 

.     App.  DlT.  70-128. 
2846. 

N.   Y.  I04-250i 

Dem.  2-439. 
2840. 

App.   Dlv.   72-345, 

Misc.   7-379:  0-241: 
739;  48-41. 

N.   Y.   Supp.  66-483. 
2847. 

N.    Y.   120-390;   160-185. 

Connoly,  4-196. 

Dem.  2-596. 
Sabd.  1. 

N.  Y.  104-267. 

Hun,  30-261;  60-889. 
Pern,  2-42. 


26-284:  30- 


Sabd.  2. 

N.  Y.  104-267. 
Sabd.  3. 

N.  Y.  104-207. 

Hun,  80-261. 
2848. 

Dem.  0-39. 
2840. 

App.  Dlv.  117-296. 

Misc.  32-197. 

N.   Y.   Supp.  06-723. 
2860. 

App.   DlT.  48-235. 

Misc.  48-41. 

N.  T.  Supp.  60-1025. 

Civ.  Proc.  16-282. 

Dem.  2-599. 
2861. 

Hun,  04-69. 

Misc.  26-138. 

Dem.  2-4. 
2862. 

App.  Dlv.  60-104,  190. 


26-188. 

N.    Y.    Supp.   64-926;  OS-TST. 

St.  Rep'r.  70-431. 

Redf.  6-901. 

Connoly,  2-2. 
2863. 

N.   Y.   Supp.  OS-737. 
2866. 

N.  Y.  104-25a 
2868. 

How.  N.  S.  2-307. 
2801 

N.  Y.  06-179;  166-278. 

Hun,  80-181;  02-526. 

App.    Dlv.    O-20;    80-176;    121- 
317;  120-454. 

Misc.    11-119;    18-241;    60-249; 
00-21. 

Civ.  Proc.  8-99;  10-109. 

N.  Y.  Ann.  Cas.  O-404. 
2802. 

N.  Y.  166-278. 

Hun,  30-165;  60-590. 

App.  Dlv.  100-222;  120-454. 

Misc.  26-100;   43-42;   60-260 

N.  Y.   Supp.   107-384;   113-1042. 

St.  Rep'r.  28-423.  446. 

Week.   Dig.  17-230. 

N.  Y.  Ana.  Cas.  O-202. 
Sabd.  1. 

App.  Dlv.  80-1/6. 

Misc.  24-572, 

Abb.  N.  C.  26-228. 
Sabd.  2. 

N.  Y.  60-585;  128-17a 

App.  Dlv.  01-451. 

Misc.   84-526,   785. 

^W^'^PP-  I'^-SaO;  00-906.  1031: 

70-682. 
St.   Rep'r.  37-401. 
Civ.  Proc.  20-206. 
Snbd.  8. 
App.  Diy,  114-336^ 
lllO 
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Svbd.  6. 

Han,  65-362. 
Misc.   584-752,   858. 
N.  Y.  Siipp.  68-962. 
St.  Ilep'r.  4r-780. 
Snbd.  7. 

N.  Y.  42-542. 
App.   DIv.   441-193. 
Misc.  2d-278. 
N.  Y.  Supp.  61-508. 
Civ.  Proc.  8-99. 
2H63. 

N.   Y.   155-2T8. 

Hun.    2T-374. 

App.    DIv.    73-409;    129-454. 

Bllsc.  18-241;  24-753;  43-42. 

N.    Y.    Supp.    T7-134;    110-535; 

113-1042. 
St.  Rep'r.  28-423. 
Civ.   Proc.   13-319. 
N.  Y.  Ann.  Cas.  8-136. 
Sabd.  1. 

App.  DIv.  48-198. 
N.  Y.  Supp.  62-812. 
Abb.  N.   C.  20-293. 
Sabd.  2. 

N.    Y.   2B-180;   77-598;   128-171: 

153-428. 
Hun.  6-555;  63-577:  87-535. 
St.   Rep>.  40-891;  45-86. 
Abb.   N.   C.  28-387. 
Snbd*  8. 

Hun.  64-613. 

Misc.  2S-306;  33-T28. 

N.  Y.  Supp.  15-520:  51-318;  68- 

1056. 
St.   Rop'r.  37-401.  657. 
Civ.  Proc.  20-206. 
Subd.  4. 

N.  Y.  75-417;  111-517. 

Htm.   36-18:   75-294. 

App.    DIv.    51-205;    62-584;  66- 

280;   126-138. 
Misc.  29-265. 

N.   Y.   Supp.  64-1015:  71-178. 
St.    Rep'r.    19-112;    87-863:   46- 

68;  53-633. 
Civ.    Proc.  4-228,  311:  8-845. 
Abb.    N.    C.    13-60;   29-293:    31- 

262. 
How.  N.  S.  3-63. 
N.   Y.  Super.  55.2M. 
Subd.  5. 

N.  Y.  111-578. 

App.  DIv.  54-18;  66-279:  78-410. 
Misc.   16-383;   30-77;   81-299. 
N.   Y.   Supp.  62-826;  66-270. 
Civ.  Proc.  29-125. 
Abb.  N.  C.  29*.293. 
2864. 

N.   Y.   155-278. 
Civ.  Proc.  19-241. 
2865. 

-^p.  DIv.  44-605. 

App.  DIv.  39-429:  61-447. 
N.   Y.   Supp.  70-679;  52-882. 
Civ.  Proc.  1&-114. 


2869. 

N.  Y.  51-673;  189-510. 

Hun,  57-367;  67-473. 

App.  DIv.  20-167:  88-429:  88- 
225;  97-36;  126-138,  142;  129- 
454. 

Misc.   60-21. 

CIV.  Proc.  19-109. 

N.  Y.  Supp.  28-806:  46-989;  85- 
449;  104-129;  lio-535;  113- 
1042. 

N.  Y.  Ann.  Cas.  6-404. 
Snbd.  1. 

N.  Y.  31-289. 

App.  DIv.  126-140. 
Snbd.  2. 

Hun,  26-531. 

App.  DIv.  19-452:  24-615:  48- 
45:  47-228;  119-672;  126- 
140. 

Misc.  27-171. 

N.  Y.  Supp.  58-382;  59-640:  62- 
654. 

St.  Rep'r.  51-384. 
Sabd.  8. 

Hun,  47-434.  535;  00-112 ;  61-49. 

App.    DIv.    126-140. 

N.  Y.   Supp.  38-921:  58-382. 

St.  Rep'r.  39-825:  51-384. 

N.  Y.  Ann.  Cas.  8-874. 
Sabd.  4. 

App.  DIv.  24-615. 

N.   Y.   Supp.  62-654. 

St.  RepT.  47-227. 
Sabd.  5. 

Hun,  77-434. 

App.  DIv.  97-36. 

N.  Y.  Supp.  89-601. 
2870. 

N.  Y.  66-368. 

Hun,  25-602:  82-592. 

App.  DIv.  16-192:  51-104. 

N.  Y.  Ann.  Cas.  4-812. 
Sabd.  2.  ^ 

App.   DIv.  51-103. 

N.  Y.  Snpp.  64-457. 
2871. 

Misc.  19-806. 
2876. 

Hun,  25-531. 

App.   DIv.  6-260;  80-176. 

msc.  24-275;  27-722;  55-311. 

N.   Y.   Supp.  51-880. 

Civ.   Proc.  6-25a 
2877. 

Misc.  55-312. 

N.   Y.   Supp.   112-174. 
2878. 

App.   DIv.   75-401;   121-354. 

M1j»c.  20-74  ;  28-173  ;  55-311. 

N.  Y.  Supp.  50-332;  78-35; 
106-247. 

Abb.  N.  C.  15-468. 
2879. 

App.  DIv.  88-225;  91-9;  121- 
354. 

Misc. '  27-720;  28-173;  86-184; 
58-505. 
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N   Y.  Supp.  29-1093:  B9-332:  T»- 
147;  l8&-247;  111-629. 
2S80 

Mi«c.    36-184;    58-505.  ^^^  ^^^ 

N.    Y.    Supp.    T3-147;    lOG-247; 
111-629. 
2881. 

App.    DIv.   88-225;   121-354. 

Misc.  36-184. 

N.   Y.   Supp.   T3-147. 
2882. 

Misc.  36-184. 

N.  Y.  Supp.  73-147. 
2883. 

App.  DlV.  6-270:  48-44. 
2884. 

M?sc.  11%76;'2T-71;  38-686;  37- 

610. 
N.  Y.  Supp.  32-795:  58-147;  68- 
1110;  76-140;  81-11. 
2885 

App.   DIv.  25-10;  76-183:  88-5. 
Civ.   Proc.  10-2 U. 
2886. 

N.   Y.  65-179. 
Hun,  88-662. 
App.   DIv.  76-269. 
Misc.   27-178.  722; 
N.  Y.  Supp.  34-846. 
Civ.   Proc.   14-110. 
How.   62-261. 
Abb.    N.   C.   10-290. 
2888. 

N.   Y.   Supp.  110-470. 
2889. 

Civ.  Proc.  14-110. 
2800. 

66-179. 
61-449. 

24-526;   27-723. 
Supp.  53-974. 
Ann.  Cas.  10-88. 


58-142. 


8-105;    27- 


N.  Y. 

Hun. 

Misc. 

N.  Y. 

N.   Y. 
2801.* 

N.  Y.  75-150. 

Misc.    5-515;    6-145; 
200. 

N.  Y.  Supp.  115-870. 

St.   Rep'r.  14-427. 
2802. 

N.*'y.  slrpp%2-498;  106-141. 
2893. 

Hun,  55-559. 


88-261. 
67-200. 
Ann.  Cas.  6-404. 


Hun, 

How. 

N.  Y. 

2806. 

N.  Y. 
App. 
Misc. 
N.  Y. 
How. 
Daly, 
N.  Y. 
N.  Y. 


148-695. 

DIv.  4-280;  62-408. 
23-339. 
Supp.  51-255. 
N.  S.  1-448. 
12-518.    529. 
Super.  32-440. 
Ann.  Gas.  4-815. 


Snbd.  1. 

Hun.  84-392.    

App.   DIv.  36*628. 
Misc.   6-145. 
N.  Y.  Supp.  54-1075. 
Daly,   11-238. 
Snbd.  2. 

Hun,  84-392;  88-261. 
App.   DIv.  20-87:  86-628. 

^I'^y.^ufp.  46-1047;  64-1075; 
70-758. 

St.   Rep'r.  47-119. 

Daly,  11-238. 
2001. 

Misc.  40-209. 

Civ.  Proc.  6-253. 
2002. 

Misc.  40-211. 

Civ.  Proc.  6-253. 
2004. 

How.  67-201. 
2005. 

Misc.    64-168. 
2006. 

Misc.    54-168. 

N.  Y.  Supp.  92-377  :  106-862. 

N.  Y.  Ann.  Cas.  6-404. 
Snbd.  1. 

App.  Dir.  37-26. 

Misc.  34-197,  210.  __ 

N.   Y.   Supp.  56-731:  68-829. 
Snbd.  2.  ^.^  «« 

App.   Div.  44-605;   102-68. 

St.  Rep'r.  36-115. 
2000. 

App.   DIv.  30-325. 

Misc.  15-531. 

N.   Y.   Supp.   51-932. 
2010.  _^ 

App.    Div.    16-228;    26-463:    80- 

Misc*  64-169. 

N.  Y.  Supp.  44-190;  60-982;  61- 
932. 
2012. 

App.  Div.  74-356.  ^ 

Misc.    17-372;    26-368.    725;   29- 
652. 

N.  Y.  Supp.  66-1025;  77-609. 
2013. 

Misc.  26-725. 

N.  Y.  Supp.  66-1025. 
2015. 

App.  Div.  26-463. 

N.  Y.  Supp.  60-982. 
2016. 

Hun,  71-600. 

App.   Div.  102-70. 

Misc.  51-553. 

Civ.  Proc.  6-258. 
Snbd.  2.  _ 

N.  Y.   Supp.  92-3n. 
2917. 
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App.  Div.  102-70. 

Mlic.  61-553. 

Civ.  Proc.  6-253;  7-186. 


NOTES. 


Hun,   71-599. 

App.   DlY.  87-84. 

Misc.  34-198:  61-553;  54-170. 

N.    Y.    Supp.   «8-829;    105-862. 
BOIO. 

Hun,  77-530. 

Misc.  27-172:  20-279. 

N.  Y.  Ann.  Cas.  6-404. 
S920. 

Misc.  29-280. 

N.   Y.  Supp.  61-508. 

Civ.   Proc.  6-253. 
2924. 

Misc.  27-172. 

N.  Y.  Sapp.  68-382. 


Hun.  62-581;  60-446. 

Misc.  6-475. 

Civ.   Proc.  6-253. 
2020. 

Hun,  60-447. 

Misc.   6-475;  27-173. 

N.   Y.   Supp.   58-382. 
2927. 

Misc.  6-475;  27-173. 
2028. 

Hiiu,  60-445. 

Misc.   27-173. 

N.   Y.    Supp.  64-338. 

Week.  Dig.  22-261. 
2980. 

Hun,  62-581. 
2931. 

Hun,  62-581. 

Misc.    6-476;    11-173;   20-280. 

N.   Y.  Supp.  82-1088. 
2938. 

Hun,   77-530. 
2934. 

Hun,   60-386:  80-36. 

App.   DIv.   30-176;  100-824. 

Misc.   7-561;  44-85. 

N.  Y.  Supp.  61-889;  66-367;  80- 
732 

N.  Y.'  Supp.  00-303. 
9085. 

Hun,  72-163.  475. 

App.    Div.    48-604;    06-156;    08- 
514. 

Misc.  7-561;  0-56. 
Snbd.  4. 

Misc.  16-336:  26-357. 

N.  Y.  Supp.  67-214. 
2036. 

N.  Y.  75-417. 

App.   Dlv.   1-132. 


Hun,  15-37. 

Misc.  7-561. 
Snbd.  1. 

Hun,   50-590. 
Snbd.  8. 

Hun.  50-590;  85-501. 


App.    Dlv.    48-604;    82-624;    07- 


MIbc.    7-320;    0-72;    20-832;    22- 

111;  27-203,  559. 
N.  Y.  Supp.  81-1052;  115-273. 


Hun.  85-501. 
App.   Dl7.   1-133:  40-132. 
Misc.   5-514;  24-645. 
N.  Y.  Supp.  54-303. 
204O. 

Misc.     15-130:     20-108:     22-111. 

143;  28-158:  62-61. 
N.  Y.   Supp.  61-712. 
Civ.  Proc.  10-111. 
N.  Y.  Ann.  Cas.  6-394. 
2041. 

Misc.  52-61. 
2042. 

Misc.  44-246. 

N.    Y.  Supp.  48-790;  64-10;  88- 

1054. 
N.  Y.  Ann.  Cas.  7-369. 
2043. 

App.  Dlv.  82-623. 
Misc.   18-205:   10-39.  180. 
N.  Y.  Supp.  81-1062. 
2044. 

Hun,   20-514:  83-466. 
App.    Dlv.    3-28;    68-377;    88- 
653;    110-244;    113-602;    114- 
336;  110-51. 
Misc.   6-149:   7-561;   16-592;   17- 
663;   22-112.    719:   24-525;   28- 
564  ;  34-100  ;  46-101  ;  54-172. 
N.  Y.  Supp.  68-798:  74-189;  84- 
132;    01^807;    103-882 ;    105- 
860. 
Civ.  Proc.  15-164. 
Abb.   N.  C.  18-58. 
Weelc.  Dig.  18-128. 
2045. 

App.  Dlv.  82-624;  105-271;  113- 

602. 
Misc.  0-72. 

N.     Y.     Supp.    81-1052;     08-428; 
08-772;   115-273. 
2047. 

Hun.  85-554. 
App.  Div.  70-372. 
Misc.  22-339  ;  40-50. 
N.  Y.  Supp.  83-103;  70-622;  08- 
319. 
2048. 

Misc.  40-50. 
N.  Y.  Supp.  08-319. 
2050. 

Hun,  75-295. 
App.    Div.   62-584. 
N.    Y.    Supp.   71-178. 
Abb.  N.  C.  31-263. 
2051. 

Hun,     14-342:     63-577;    60-500; 

85-192;  87-535. 
Anp.    Div.   27-453:  35-81. 
Misc.  lH-241;  33-331. 
N.  Y.  Supp.  30-296:  84-289:  85- 

680;  50-353:  61-67;  68-624, 
Clv.  Proc.  23-447, 
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2052. 

Hun,  63-577:  60-500;  87-535. 
App.  Dlv.  60-2;  68-116. 
Allsc.  18-241;  33-331;  60-511. 
N.  Y.  Supp.  34-2S9:  BO-353:  61- 
(57;    6tt-624;    74-244;    97-411; 
113-1118. 
Civ.  Proc.  19-252. 
Week.  Dig.  22-174. 
N.  Y.  Ann.  Cas.  7-366. 
2953. 

MlMC.   14-342. 
App.  Dlv.  78-543. 
N.  Y.  Supp.  61-67;  79-887. 
2954. 

Hun,   63-577;   69-500:  87-585. 
Misc.  14-342;  18-241. 
N.    Y.   Supp.   34-289;  61-67,   684. 
295S. 

Hun,   68-577;   87-535. 
Misc.  33-331. 
2956. 

Htm,  63-578;  66-566;  77-32;  87- 

535. 
Misc.  22-742. 

N.  Y.   Supp.  34-289;  49-1048. 
2957. 

N    Y    93-54 

App.'  Dlv.    27-468 ;   BO-3 ;    102- 

249. 
Misc.   24-207. 
N.   Y.   Supp.  50-363;  61-67;  68- 

517;   92-435. 
Week.  Dig.  23-216. 
N.  Y.  Ann.  Cas.  7-363. 
2958. 

App.  Dlv.  27-453. 
2959. 

App.   Dlv.  9-28,   177:  16-64;  84- 

:>18;  10«-;j2:i.  324. 
N.  Y.  Supp.  56-307  ;  88-5  ;  104- 
709. 
2960. 

Hun,  46-370;  83-466. 

App.   Dlv.  9-28,  177;  14-10;  76- 

1S3;   HM>-323. 
Misc.  16-142;  44-455. 
N.  Y.  Supp.  70-543;  84-518;  90- 
154. 
29<ll. 

Hun.  40-207. 
N.  Y.  Ann.  Cas.  7-186. 
2962. 

Hun.  40-207. 
2965. 

App.    Dlv.    119-672. 
N.  Y.   Supp.  103-882. 
2966. 

Civ.   Proc.  6-28. 
2967. 

Hun.  92-181. 
2969. 

Misc.   10-200;  62-331. 
2971. 

Misc.  52-fl31. 
N,   y,   66-368. 


2974. 

N.  Y.  155-339. 
Ap^  Dlv.  16-182. 

2975.  * 


Ann.  Cas.  4-S12. 


App.  Dlv.   16-192. 

Misc.  8-354;  52-88L 
2976. 

App.  Dlv.  1^198. 
2977. 

N.    Y.    156-339. 

App.    Dlv.    16-192. 

N.  Y.  Ann.  Cas.  4-812, 
2980. 

Misc.  52-331. 

Hun.  40-242:  78-614. 

N.   Y.   Supp.  29-674. 

N.  Y.  Ann.  Cas.  10-804. 
2982. 

N.  Y.  Ann.  Cas.  1O-808L 
2988. 

App.  Dlv.  118-565. 

Hun,  46-370;  88-466. 

Misc.  16-148. 

N.  Y.  Supp.  1O2-1023. 
2984. 

Misc.  28-339. 
2985. 

Hun.  78-515. 

N.   Y.   Snpp.  20-674. 
2986. 

Hun,  78-515. 

N.   Y.   Supp.  20^74. 
2987. 

Misc.  62-331. 

Hun,   78-516. 

N.   Y.   Supp.  29-674. 


App.   Dlv.  80-176. 

AHsc.  57-566. 

N.  Y.  Supp.  51-889;  lQO-1102. 
2989. 

Hun.  98-626. 

App.  Dlv.  80-176. 
2990. 

Hun,  90-464.  

App.  Dlv.  13-74;  66-44S;  88-682; 
V^389;   128-67. 

Misc.   18-192. 

N.  Y.  Supp.  36-53:  69-1018:  72- 
982;  84-157;  107-725. 
2991. 

App.  Dlv.  76-200. 

N.   Y.    Supp.   114-559. 
2993. 

Misc.  22-225. 

N.  Y.  Supp.  49-689. 


Misc.  7-184. 

N.  Y.  Snpp.  82-187. 
2995. 

Hun.  92-.525. 

Misc.    18-192. 
2997. 

App.  Dlv.  75-199. 

N.   Y.   Supp.   77-955; 
1114 


114-559, 


NOTES. 


Ml8c.   24-286. 
^  Y.   Sop^   B8.70T. 

Misc.  18-192. 
3001. 

N.  Y.   166-39. 

3(^7-  ^"'^^-  *'^-^- 
App.  Dlv.  34-58S. 
Civ.  Proc.  6-351. 

sooe. 

Misc.   18ll92. 

How.   62-261. 

Abb.  N.  C.  ia-225 
300S. 

_     App.  Dly.  66-448. 
^  N-  Y.  Supp.  72-982. 
8010. 

Han,  84-7. 
8011. 

App.    DIv.   26-11. 
Sabd.  2. 

N.   Y.   Supp.  61-889. 
Sabd.  3. 

Hun,  67-304;  66-341. 

App.  DIv.  30-175. 

N    y.    Supp.  61-889. 

St.  Rcp'r.  47-561. 
3012. 

Hun,  66-341. 
3013. 

Hun,  00-386;  80-182. 

App.   DIv.   0-20,   176. 

Misc.  43-82;  45-140. 

N.   Y.  Supp.  34-1034. 
SQbd.  2. 

N.   Y.   Supp.  91-975. 
3016. 

^^SS'  .^'^'^^'^     40-594;     46-492; 

87-42:    88-563;    90-544. 
App.    DIv.    1-157;    2-2;     14-549* 
29-84;  70-315.  *^«>W. 

Misc.   11-119;  14-125. 
^•o«^-  ^Jl^^'  2J2-926;  34-846;  85- 

855;  61-384;   75-241. 
Civ.  Proc.   15-431. 
8016. 

Civ.  Proc.  6-66. 
3017. 
N.  Y.  112-621. 
Hun^  37-398;  43-124;  47-51;  66- 

372, 
App.   DIv.  8-339:   17-184;   28-93- 
30-176:     39-03;     40^^32;     62: 
566:  75-285;  107-133. 
MlBc.    6-402:    7-220:    30-fl25;   82- 

42:    33-087:    39-484 
N.  Y.   Supp.  27-437:  45-296;  50- 

CiT.  Proc.  19-210.  446.  I 


8018. 

App.  DIv.  62-409. 
Misc.  32-42. 

3oV-  *•""••  '"^-''^ 

Misc.  11-173;  82-42. 
3020. 

App.   DIv.  65-191. 

Misc.    32-42. 

N.  Y.  Supp.  66-961. 
^.^  Y.   Ann.   Cas.  8-297. 

I      Misc.   32-42. 
3022. 
I      Misc.    32-42. 

Civ.  Proc.  8-4& 
3026. 

Hun,  84-168. 
Misc.   5-a3S. 
N.  Y.  Supp.  82-460. 
3026. 

N.  Y.  148-592. 

Hun,  84-392. 

App.   DlT.  4-280. 

N.   Y,  Supp.  32-440;  64-1075. 

Hun,  84-168. 
N.  Y.   Supp.  32-450. 
3636. 

Misc.  62-629. 

13038. 
Hun,   77-530. 
3039. 

Hun,   92-418. 
Misc.  5-534. 
N.  Y.  Supp.  36-762. 
8040. 

Hun,  92-418. 
8041. 

Misc.  6-532. 
8043. 

Hun,   43-124. 
Misc.  55-622,  625. 
JN.   Y.    Supp.    106-957. 
Civ.  Proc.  19-210. 
Week.  Dig.  21-79. 
8044. 

Hun,    32-61;   38-277;   64-443 
^pp.     Div.     5-510;    44-6;    91-9: 

127-931. 
Mlac.  9-456:  16-579;  23-236;  30- 

365  ;   54-168. 
N.  Y.  Supp.  62-452. 
3045. 
Hun,    32-61;   33-277;   54-443 
App.    DIv.   62-590. 
Misc.  9-456;   14-22. 
N.  Y.  Siipp.  35-123;  71-189. 
3046. 

Hun.    28-497;   58-57;    87-41 
App.   Div.  91-9;   101-287;   106- 

340;    121-354! 
Misc.      6-204:     10-763:     12-158: 
13-241:    20-369;    27-724;    36-i 
539;  43-73. 


{ 
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NOTES. 


). 


N.  T.  Supp.  33-954:  47-133;  53- 

829;  8S-362:  86-240.  243. 
St.   llep'r.   11-227. 
Civ.  Proc.  19-107,  199. 
8047. 

5Sp":1?rv"V7;    21-286:    105- 

Misc?'  1«-41:     20-580;     23-470. 

N."  y!   S^r««-8:    36.-39;.   47- 
339-     51-395;     52-(>79;     58-3i); 
£l-G93 1  H5-ij62  ;   104-486. 
Week.   Dig.   17-19. 
How.   05-iy3. 
3048.  ^.^  „^« 

App.   Dlv.  76-270;  105-340. 
Snbd.  2. 

CAv.   Proc.   6-336. 
3048. 

IIuu,   38-497;  47-433. 

App!    Dlv.    1-7;    22-221;   40-558; 

101-286. 
Misc.    23-642.  _     ^^  ^^^^ 

N.   Y.   Supp.   36-739;  47-1047. 
St.  Repr.  14-345. 
Abb.   N.  C.   14-326. 
8050. 

nun,   43-505,  509;  03-46. 

App.    Dlv.    22-221;    30-289;    51- 

479;  06-371;   101-286, 
Misc    32-259;   35-445. 
NY.  Supp.  61-960;  64-740;  66- 
352;   71-948. 
3051. 

Hun,  43-505,  509. 
Misc.   35-145. 
3053. 

N     Y     184-99. 

App.  *Div.  5-515  ;  101-286  ;  105- 

340 
Misc.  17-305;  19-641;  36-53;  89- 

341  ;  65-39. 
N.  Y.  Supp.  106-188. 
N.  Y.  Supp.  72-591. 
St.  Reo'r.  12-438. 
3055. 

App.  Dlv.  84-597;  101-286. 
Misc.   39-341. 
N.   Y.    Supp.  79-841. 
3056 

App.    Dlv.  44-588;  84-597;  lOl- 

286. 
Misc.  30-341. 
N.  Y.  Supp.  61-91. 
3057. 

N     Y     184—99 

App.    Dlv.    25I298;    91-9;    103- 

306-   113-42. 
Misc  '  10-702;     13-242;     2.^-2.37. 
701 ;    27-220;     2H-173;     34-552; 
30-539.  _„     ^„ 

N    Y.   Supp.  31-814:  47-13,3:  52- 
32;    50-3.^2;    Ott-1047;    86-104; 
««-l(U2. 
Civ.   Proc.   10-109. 
How.  62-258. 
Law  Bull.  4-87. 


305S. 

N.  Y.  132-367. 

Misc.    16-430;  a8-14<L 

Abb.  N.  C.  28-179. 
34»59. 

App.    Dlv.    107-527. 
3060. 

Misc.  23-469. 

N.  Y.  Snpp.  35-8;  52-679. 

How.  61-47. 
3061. 

App.    Dlv.   44-6. 

St.   Rcp'r.  35-377. 
I  Snbd.  3. 

App.  Dlv.  5-5ia 
Subd.  4. 

App.  Dlv.  5-516. 
3062. 

App.   Dlv.  76-450. 

Civ.  Proc.  15-431. 
3063. 

Hun,  58-39:  70-583;  Tl-484,  518, 
540;  88-284;  92-414. 

App.   Dlv.  5-613:  7-344;  10-604: 
Qi.ifi-     2.iwl.^R:     B4-570:      55- 


21-18;     24-436;     54-570:     55- 
191..  (524.    034;    57-175;    58-39; 
60-449;    61-40:    68-642:    73-95, 
134;   76-450,   499;  82-539:  84- 
105      634;      85-205;      lof-573; 
113-477;  114-264,  307. 
Misc.    5-534;    6-150;    7-175;    13- 
638;    14-344;    15-438;    16-430; 
17-664;    18-248:    26-870;    27- 
176  ;  28-233  ;  29-574  ;  38-139 ; 
48-338;    49-306;    51-553;    52- 
352;  54-171;  5^-39;  59-146. 
N.  Y.  Supp.  35-684;  47-282;  58- 
382,   1065;  60-265;  66-951;  67- 
10;    68-203;    69-1033;    70-479; 
74-191:     76-368;     77-835;     78- 
796;     82-586;     95-321;     96- 
781;   99-712;   101-843;   106- 
188;   115-911. 
Civ.  proc.  15-431. 
NY.    Ann.    Cas.   8-297;    lO-lOS. 
8064 

Hun    40-471;  62-88;  70-60;  88- 

187. 
App.   Dlv.     6-516;    2.5-299;    ■«- 
457;  47-233;   101-318 ;  105- 
340. 
Misc.  7-175;  17-664;  20-73;  24- 
196;  30-186;  50-538;  53-521; 
58-506. 
N.  Y.  Supp.  34-413:  47-155;  52- 
684:    58-769;    62-640;    73-163: 
84-254;     91-045;     94-43;     99- 
524  ;   106-299. 
Civ.  Proc.  19-109. 
i066. 

App.  Dlv.  41-631;  102-687. 

Misc.  15-174. 

N.   Y.   Sopp.   84-144, 


tllO 


NOTBS. 


doeo. 


App.  Dlv.  98-243;  105-308. 
N:  Y.  Supp.  4»-517;  84-518; 
417:  98-959. 


90- 


-^.  ,  -- 1-959. 
St.   Rep'r.  42-79. 
Snbd.  1. 

Hun,  40-331. 
Snbd.  a. 
Hun,  88-187. 
App.   Dlv.   25-297;  40-29;  88-5; 

98-243. 
Misc.  52-334. 
N.  Y.  Snpp.  49-520. 
Week.   Dig.  20-17. 
Svbd.  8. 

Misc.   16-580. 
St.  Repr.  85-377. 
Week.  Dig.  20-17. 
Subd.  4. 

Huu,  84-260. 
App.  Div.  88-6.      ^ 
N.   Y.   Supp.   18-651. 
Civ.  Proc.  19-144. 
Week.  Dig.  20-17. 
Svbd.  6. 
Hun,  71-540. 
Misc.     15-438;     16-486;    17-106; 

52-290;   53-525. 
St.  Rep'r.  54-917. 
8067. 

App.   Div.  40-29. 
Misc.  9-456;  30-365. 
N.  Y.  Supp.  57-546;  62-462. 
Civ.  Proc.  19-142. 
How.  61-47. 
8068. 

Hun,     84-55;     40-481;     42-281: 

47-433;  70-60;  92-2. 
App.    Dlv.    6-222:    18-566;    76- 

&;    105-340;    118-602. 
Misc.  7-123;  17-663;  86-53;  87- 

246;  44-85. 
N.   Y.  Supp.  46-33;  72-591;   75- 

247;  94-43;  98-772;  116-273. 
Bt.  Rep'r.  14-315. 
How.   66-397. 
Abb.  N.  C.  31-263* 
8069. 
Han,  42-86. 
App.  Div.  22-221. 
8070. 

N.   Y.   128-555;   148-289. 

Hun,    27-373,    592;    29-546;    81- 

352;   38-234;   42-170,   207;   48- 

214;    45-130;    66-234;    78-596; 

88-220;    89-207. 
App.  Dlv.  6-224;  20-302;  76-270; 

m-412:  92-78;  101-286. 
Misc.     6-204;     18-506;     27-129; 

84-400. 
N.    Y.    Supp.    84-722,    1087;    46- 

1081;    58-887;   78-457; 

916;  91-658. 
St.  Rep'r.  12-438. 
Civ.  Proc.  15-131. 
27.  Y.  Ann.  Cas.  7-140> 


3071. 

Hun,     81-481;    66-234;    ^7-637; 
88-383. 

Add.  Dlv.  6-224;  10-476;  91-412; 
92-80;   101-285;    120-673. 

Misc.  <i-204;  27-30;  32-261. 

N.  Y.  Supp.  84-289;  86-880,  916; 
91-658;    105-914. 

St.   Rep'r.  15-539. 
3072. 

Hun,  66-234. 

App.  Dlv.  91-412;  101-286. 

Misc.  8-511. 

N.  Y.  Supp.  28-754;  86-916;  91 
658. 

Civ.  Proc.   19-172. 
3073. 

Hun,  50-343;  86-53. 

App.   Dlv.  6-224;  91-412;  92-80. 

Misc.   16-332;  18-508. 

N.  Y.  Supp.  88-158;  86-916. 
3074. 

Hun,  89-191. 

App.  Dlv.  44-17. 

Misc.  43-81. 

NY.  Snpp.  60-457;  86-614.    . 
3075. 

Misc.  48-81;  44-454. 

N.  Y.  Supp.  90-155. 
3076. 

N.  Y.  Snpp.  80-206;  86-614. 

Misc.  43-81. 
Snbd.  2. 

Misc.  39-442. 
3077. 

Misc.  48-81. 
3078.  ^ 

Misc.   16-483;  48-81.  ' 
3079. 

Misc.  43-81. 
3080. 

Misc.  48-81. 
3081, 

Misc.  48-81. 
3082.  * 


i 


App.  Dlv.  7a-586w 
Misc. 


87-246. 
3083. 

Misc.   87-246. 
3084. 

App.  Div.  14-56;  72-586. 

Misc.   37-246;  42-65a 

N.  Y.  Supp.  87-719. 
8085. 

Misc.   37-246;  42-658. 

N.   Y.  Supp.   76-546;  87-71SI 
8086. 

Misc.  42-659. 
3090. 

Misc.  87-246. 
3091. 

Misc.   87-246. 
3002. 

Misc.  37-24a 
3098. 

Misc.  87-24& 
3099. 

Misc.  15-488; 
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) 


8104. 

Misc.  dr-d45. 

3105. 

Misc.   37-246. 
3127. 

Add.    Dlv.    102-587. 
313S: 

Misc.  55-311. 
8140. 

St.   Rep'r.  51-886. 

Civ.  Proe.  19-107. 
Snbtl.  11. 

St.    Rep'r.   31-759. 

Civ.  Proc.  5-143. 
Snbd.  13. 

N.  Y.  Supp.  0-569. 

Civ.  Proc.  10-366. 
Snbd.  10. 

App.  Div.  40-217. 
8141. 

Hnn,  87-41. 

Civ.  Proc.  10-107. 
3144. 

Hun.  40-151;  87-41. 
8145. 

Hnn,  40-161. 
31 40. 

Hun,  40-151. 
8150. 

App.   Dlv.  09-16. 

N.  Y.  Supp.  90-1016. 
8151. 

App.   Dlv.   17-205;  51-104. 

N.   Y.    Supp.   45-487;   04-457. 
8152. 

App.    Dlv.    99-16. 

N.  Y.  Supp.  90-1016. 
3154. 

Hun,   05-364. 

Misc.  30-626. 

N.  Y.  Ann.  Caa.  6-197,  202. 
3155. 

Misc.   30-625. 
3150.  • 

Misc.    11-451;    17-667;    23-644. 

N.   Y.    Supp.   33-415;  52-841. 

N.  Y.  Ann.  Cas.  7-314. 
8158. 

Misc.  43-249. 
8159. 

Misc.  43-240 ;  54-519. 
3100. 

Misc.  12-108;  15-452;  16-619; 
29-580;  43-240;  4O-420 ;  50- 
122. 

N.  Y.  Supp.  01-247;   1OO-1107. 

Civ.  Proc.  8-138;   15-289. 
3101. 

Misc.  48-24J. 

N.  Y.   Supp.   111-848. 

How.  89-&7. 
Snbd.  6« 

St.   Rep'r.  40-234. 

Civ.  Proc.  21-225. 
8102. 

Misc.    30-201;    43-249;   44-217. 

V.   Y.   Supp.  01-1102;  88-1010. 


3105. 
Sabd.  1. 

Misc.   10-663;  43-240. 

N.  Y.  Supp.  31-674. 

Civ.  Proc.  15-330. 

Abb.  N.  C.  21-93. 
Svbd.  2. 

N.   Y.  93-03. 

App.  Dlv.  65-421. 

St.  Rep'r.  219-714;  46-57. 
8106. 

Misc.  43-249. 
8160. 

N.  Y.  87-107. 

Misc.   12-198;   48-362;  66-122. 

N.  Y.  Supp.  80-434 ;  05-583. 

St.  Rep'r.  40-275. 

Civ.  Proc.  25-253. 

How.  59-397. 

Week.  Dig.  13-35S, 
Snbd.  1. 

Misc.  54-55. 
Svbd.  3. 

App.  Dlv.   5-490. 

Abb.  N.  C.  23-236b 

How.  N.  S.  2-335. 
Snbd.  4. 

Misc.   18-429. 
Sabd.  5. 

St.   Rep'r.   34-698. 

Civ.   Proc.   7-144. 

How.  N.  S.  2^55. 
3170. 

App.   Dlv.    53-88. 

Misc.  10-619. 

N.  T.  Snpp.  69-381:  SS-18(X 
3171. 

N.    Y.   185-272. 
3172. 

Misc.  8-512;  12-44;  15^48;  1<m 
620. 

N.  Y.  Ann.  Cas.  2-186. 
3174. 

Misc.  10-341. 

Civ.  Proc.  0-257. 
3170. 

Civ.  Proc.  8-60. 
3178. 

Misc.  43-81. 
3188. 

App.   Dlv.  124-378;  126-84. 

Misc.    43-611;   46-675;    46-41U, 
414;   47-520. 

N.    Y.     Supp.    01-36;    02-413; 
108-1811;    110-23& 
3189. 

Anp.  Diy.  120-84. 

Misc.   20-431;  84-519;  46-575; 
40-410;  53-536;  01-598. 

N.  Y.   Supp.  84-270,  619;  01-36; 
02-413;  110-236;  114-170. 
310O. 

Misc.     7-401;     54-548;     68-176, 
377. 

N.    Y.     Supp.    91-86;    104-849; 
108-1107;  109-676. 


IIM 


NOl^fiS. 


S.    Y.    47-67. 

A.pp.  Div.  108-283;  126-84. 

HIsc.    7-;«)l:    tt-147;    18-36;    13- 

irs;      l«-3n;     17-147;     20-315; 

»4-517  ;  47-521. 
N.     Y.     Supp.    ei>-1040;    Oft-733; 

1 10-2a6. 
St.     Repr.    aO-554;    82-(»5;    46- 

882;    50-o89.    610;  51-221,   580. 
Civ.   Proc.  6-126,  191;  16-403. 
Abb.  N.  C.  aO-4i9. 
How.   67-188. 
Daly,   12-105. 
Week.   T>\g,  22-2. 
Kl»d.   1. 

Misc.  »-170;  84-518. 
N.  Y.  Supp.  68-973. 
Bt.     Rep'r.    23-72;    48-624;    46- 

181,  197;  53-171. 
Civ.  Proc.  1»-106. 
Abb.  N.  C.  25-61. 
■1»d.  2. 

N.    Y.  T»-221;  96-612. 
Misc.   10-147;  19-10. 

Misc.  tl-121;  12-63,  402,  405;  13- 

77. 
N.   Y.   Supp.  38-87,  617,  694. 
St.     Rep*r.    23-83;    49-719;    61- 

911. 
Civ.   PMC   7-140:  8-298;  12-92. 
Abb.  N.  C.  18-352;  29-43L 
How.  N.  S.  1-451;  8-103. 
Daly,  12-532. 
192. 

MlRC.  7-694. 

N.  Y.   Supp.  38-80;   168-811. 
193. 

Misc.  7-694;  12-36. 
194. 
App.  Div.  124-378. 
Ml8C.  16-40. 
N.  Y.  Supp.  108-811. 
Civ.  Proc.  14-318. 
204. 

N.  Y.  Supp.  5-643. 
■1»d.  4. 
App.   Div.  16-30;  28-84. 


^: 


Misc.  6-145;  9-72;  48-7& 
K08. 

Misc.  16-56;  48-78. 
N.  Y.  Ann.  Cas.  7-817. 

Misc.  9-152;  48-73. 

iv.  Proc.  6-184:  T-IBR 

O. 
_i»C.  20-867:  48-73. 
riv.   Proc.  6-184;  7-186. 
Daly.  9-529. 

I 


3811. 

Misc.  43-73. 
Civ.    Proc.  6-186. 
Daly,  12-518,  529. 
Sabd.  3. 

Misc.  7-136. 
3212. 

Misc.   18-241;  48-78. 
Week.  Dig.  22-174. 
3213. 

Hun,  70-80. 
App.  Div.  84-597. 
Misc.   7-123;  9-456;   10-763;  12- 
158;    13-241;    14-22,    344:    16- 
580;     19-32;     20-617;     22-120; 
28-701:     24-197;    25-477;     86- 
539;  43-73;  47-54. 
N.  Y.  Supp.  35-125.  684;  47-138, 
155;     48-775;     52-32;     53-829; 
54-984;  86-240. 
8214. 

App.   Div.   18-47. 
Misc.   11-576:  48-78w 
N.  Y.  Supp.  82-796. 
8216. 
App.    Div.   89-44& 
Misc.   40-62S. 
N.  Y.  Supp.  88-10. 
^20. 


1 


i 

i 


ApD.  Div.  75-285:  81-171. 
N.  Y.  Supp.  78-96;  81-11. 


How.  66-144. 
3225. 

Misc.  22-319. 
8226. 


App.   Dl[v.  A2-25._64j  14-10;  20- 


39-195;  47-233. 
Misc.  55-623. 
N.  Y.  Snpp.  62-640. 
Weelc.  Dig.  21-79. 
N.  Y.  Ann.  Cas.  10-108. 
3227. 
App.   Div.   12-25:  20-204. 


N.    Y.    52-576;*  02-359;   111-577; 

185-273;     168-566;    186-090. 
Han,     12-438;     19-349:     23-180; 

30-247;    37-239;    41-260;    46- 

323;     47-44;     52-477:     54-348; 

56-274:    61-606:     69-450;    78- 

694;  86-54;  88-20. 
App.  Div.  6-223:  25-140:  29-626; 

33-249;     36-585;     43-230:     50- 

278;  63-272:  62-195,  585;  73-69, 

409;     92-80;     96-100;     109- 

222,  886:  121-401. 
Misc.      7-386:      18-599;     22-369: 

31-299;  88-728;  34-154,  410; 

35-114,  786;  54-299,  578;  61- 

612. 
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M    V    flnnn    24-803:  44-406;  48- 

T1-178^  77-134;  81-431;, 84- 
199;  66-889T0«.827;  102- 
790-  104-952;  105-352,  1030; 
loeloS,     769;'    111-243,     500. 

645;  ll»rl%^'tV4;2?  41-400 
at    RpD'r    3-164;  11-47^,  •i-«w. 

ClV     Proc     »-139,    325;  ^13-319; 

r4.m   411;   15-168.  452;   1»- 

290,  422.  ^^  ^^^ 
Ahb  N.  C.  10-174. 
NY     Super.    59-96.   443. 

S^?*  inn.^ci8.  5-152;  8-136.  240; 
'9-414. 

•'n*Y*81-233;  91-660;   11O-560; 
112-366:    128-171. 

gSiMOTi'seT  78-894:  82-86. 

24-207 
K    Y    SiioD    4-865;  85-1074. 
si     Rep'?     19^16;    »5-853;    30- 

2307^2-78;  52-621. 

^^i.^rc.^'i^m:  SO-309. 
N.   Y.   Ann.   CaB.  T-73. 

"n.*T*' 101-185:    iiK-170;   i«4- 

414 
Hun,  58-600;  91-2K2. 
App    DIv.  8-418;  54-23.  127. 
Ml8C    20-430;  2«-601.       ^^  ^^-. 
N      Y.     Supp.    86-199;    45-1028; 

66-340. 
St.   RepT.   33-092. 
Civ.  Proc.  8-47. 
How.  N.  S.  a-^.,440. 
N.  Y.  Super    53-m 
N.  Y.  Ann.  Cas*  6-163. 

*"!?%*•  38-53;    91-660;    111-517. 
578.  ^ 

?p"p":  D^Vm:  5x-ao5:  54- 

17;  96-100. 
Mlse.  38-728.  64-1015; 

N      Y      Supp.     15-519,     »«-J."A«». 

*66-27l»;  68-1056. 

|Vv."p'roc.''S;    18-250;    «>. 
N    Y.'  Super.  56-224. 

92-465 


-Mia/*     12-54:    id-688;    *•"??• 

"20:^37567-130;    «»-6®:    »^ 

N*  y'  ^i^iez:  86-1082:  «- 

W7n    1024-    4T-89:   B8-387:  «- 

286;  29-203.       ^^ 
N.  Y.  Super.  55-273. 

^'ad^'^Iv.     117-601;     l»5g 
^P&5-752;     126-813;     l«T-*>i 

424;   130-253 
Misc.  5<^361 ;  ^574. 
N      Y      Supp.    98-682;    iiw»«* 
"979;  114-718. 


^^^Y.  70-566;  ''«:?«>j  80-^* 

524;  92-359;  111-577;  128-171 

164-414.  ^^   ^-   -- 

Hun.  18-316;  30-3*5;  81-310:  »• 

272;  78-485;  81-3«2.  ^ 

App    Dlv.  9-207;  19-59;  83^ 

ft4-19-    62-195;    ««-Se:    73-« 

410T*9£l01;    109-88^:   114- 

198;  117-601.  ^^  .^   mm. 

Mlsc    8-468;   lT-93;  lO-M:* 

3^;^?597;    27-1^:    »jg. 

81U299;  82-73;  ^^-^lO^^^f ' 

51-425;  54-88,  299;  «l-?12v. 

NY    Supp.  30.«95;  45-9TO:» 

^'252;    5§?387;    «1-M3^«^2 

70.^913-     72-923:    76-^.   £ 

iMi;  ^HiJS^'iS 

C6f ;  102-790;  l«^-498,  !•» 
1039;  106-98;  113-1065. 
St.    Rep'r.    12-438;    14-257;  « 

Cl^Proc.  Ifr204;  lMg,4a. 
N.  Y.  Ann.  Cas.  1-18;  S-lao. 

^%    70-141;  71-222;  108-fl 
168-560.        ^^  ^^^ 
Hun.   23-83:  71-646.  ^ 

Adp     Dlv.    28-213:    41-2»:  ■ 
^443;  78-69;  109-8^ 
M18C.  12-55;  5C^m :  «a-^ 
N.    Y.    Supp.    76-628-    "»• 
106-98.  ^^ 

Civ.  Proc.  8-16S.  481;  14-88& 
How.  67-35. 
3281.  ^  ^^ 

App.  Dlv.  7-S86L 

^nSn.  75-30;  88-53  ^^ 

App.     Dlv.     101-130;     1«H« 

M^c*"l9^264;  28-8;  84-347;* 
20  oi 

N4j2:«m?6*:«^-5^^ 

926. 
Abb.  N.  C.  0^1-85- 
How.  60-288. 
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i^OTIK^. 


^^^6! 


N    Y    T2—482 

A*pp.'    DIv.     34-147;     101-130; 

MIse.    34-349;   43-20. 

N.    Y.    Supp.    87-402;    91-870; 

95-1027. 
St.  Kep'^  3-707. 
S2S4. 

N.    Y.    03-20;    115-170;    135-268. 

Hnn,  3Q-224;  30-44;  37-237;  41- 

249:    42-166:    01-354;    04-513; 

85-320;  88-131. 

App.   Dlv.  7-386;  33-202;  87-12; 

99-242,  245. 
Misc.  32-543;  54-678. 
N.  Y.  Supp.  44-374:  50-675;  53- 
330;     07-15;     83-1045;     90- 
1037;   104-952. 
Civ.  Proc.   15-451. 
N.  Y.  Super.  69-96. 
N.  Y.  Ann.  Gas.  0-136. 
8235. 

N.  Y.  75-417. 

Hun,   28-12;  41-242. 

App.  Diy.  30-570;  110-488. 

Misc.  22-360:  24-206. 

N.  Y.  Supp.  50-305;  63-423;  65- 

761  ;  97-411. 
Civ.  Proc.  15-384. 
8230. 

N.  Y.  08-221:  74-448. 

D.    DiT.    11-602:    99-118:    86- 
565;    128-462. 
Misc.  8-244;  25-345. 
N.     Y.     Supp.     51-486;     55-721; 

112-834. 
Civ.  Proc.  7-58. 
8237. 

Misc.   54-576. 
N.  Y.  Supp.  104-952. 
8238 
N.  'y.    49-660:    58-108;    07-40; 
84-469;  92-359;  120-658;  108- 
583 
App.Dir.  25-13;  54-444;  99-244. 
Misc.  40-414:  01-612. 
N.  Y.  Snpp.  48-1001;  110-172. 
St.  Uep'r.  40-560. 
N.  Y.  Super.  49-400. 
N.  Y.  Ann.  Cas.  5-50;  0-147;  lO- 

336. 
Week.  Dig.  21-406. 
Snbd.  1. 
Hun,     25-279;     SO-247;     48-18; 

01-606. 
App.   DIv.   82-240;  30-685. 
MLsc.    0-367. 
St.  Rep'r.  41-400. 
Civ.  Prt>c.  13-442. 
3289. 

N    Y.  101-652. 

Hon,     11-232:     20-519;    46-444; 

00-.-78:  0O-2!>4. 
App.  Dlv.  07-318. 
irflBC.  40-414:  01-612. 
N.  Y.   Supp.   73-961;  110-172. 


St.    Rep*r.    32-426;    88-578;    6d« 

366. 
Abb.  N.  0.  20-56. 
Snbd.  1. 
Hun,   59-536. 
St.  Rep*r.  31-546. 
Sabd.  2. 

N.  Y.  106-158. 
App.  Div.   01-293. 
MlBC.  30-16C. 

N.  Y.   Supp.  70-359;  72-1061. 
Civ.  Proc.   18-250. 
How.  N.  S.  l-2ftl. 
3240. 
N.    Y.    68-358;    09-362;    74-448: 

70-64;  78-541;  80-39U;  88-626;! 

98-336;       111-677;       126-589; 

148-107. 
Hun,    20-459.    592;    34-259:    80- 

450.  629;  40-67;  47-44:  64-94; 

66-280.    578.    579;   80-247:   83- 

412;  88-177 
App.  Div.  17-63;  20-272;  27-369: 

&^4Si  88-838:  42-250:  07-817: 

84-25  ;  80-56&  ;  94-145;  108- 

531,  533;  117-304;  130-855; 
Misc.  9-509;  10-651;  18-661;  32- 

535  ;  39-441 ;  47-624  ;  49-607  ; 

55-474;  02-324,  327. 
N.  Y.  Snpp.  29-1030:  80-344;  31- 

745;    84-991;    40-1070;    50-357: 

55-346;     07-329;     73-961;    79- 

662;  80-203;  83-1020;  87-1014; 

93-262;      95-1009;      99-1058; 

113-890;    114-571. 
St.  Rep'r.  14-108. 
N.  Y.  Ann.  Cas.  0-149. 
3241. 

Misc.  56-474. 
Hun,  71-113;  70-113. 
3243. 

N.  Y.  74-310;  112-U7. 
Hun.  70-113:  81-138. 
N.  Y.  Supp.  20-332 ;  80-786. 
3244. 

Hun.  09-638. 
8245. 

N.  Y.  74-603:  106-54:  106-667. 
Hun,    26-.301;    31-426.    544;    32- 

526;  40-158;  41-87;  4^-173;  46, 

306. 
App.  Dlv.  12-505;  28-27. 
Misc.  20-423. 
N.  Y.  Supp.  44-112;  50-902;  54^ 

915;  67-162;  115-167. 
N.  Y.  Ann.  Cas.  4-188,  n.;  5-806. 
3240. 
N.    Y.    70-81;    106-1,'53:   108-578. 
Hun,  .^2-481;  .^7-310;  40-74.  463; 

48-181;  04-94;  TO-479;  1*8-428: 

88-l.«J0. 
App.  Div.  12-81:  89-2.50:44-141. 

521;  49-41;  54-19;  88-148;  193- 

435;  95-210;   190-12. 
Misc.     18-487;    19-655:    9T-318; 
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M. 


%   Supp.   4-891:   34-ea5;  j57- 


I 


181;  6:2-861;   «a-257;  87^-801; 

110-179. 
St.    Rep'r.   56-432. 
How.  62-113. 
N.  Y.  Super.  50-393. 
N.  T.  Ann.  Cas.  8-136;  10-335. 
8247. 

N.  Y.  75-421;  ©6-639;  130-482. 
Hun.  28-417;  56-387;  58-169,  440; 

86-56. 
App.  piv.^ ^^^7  I J7-^,l®T-t J 


Snpp.   88-87:   70-29;   88- 
uK-331;   101-719;  106- 


00-601;     116-520;     12B2-116; 

126-445. 
Misc.   12-63;  10-598. 
N.    Y.    Su] 

1057 

700;  110-619. 
How.   N.   S.  2-1. 
N.  Y.  Super.  58-178. 
N.  Y.  Ann.  Caa.  1-282,  285;  6-50. 
8248. 

N.  Y.  85-524. 

Hun.   78-598;  82-87;  86-52. 
Misc.  20-563. 

N.  Y.  Supp.  30-344;  61-953. 
Abb.  N.  C  15-452. 
3240. 

Misc.   80-865. 

N.    Y.    Supp.   73-61;  74-927. 
8250. 

Hud,  26-592;  34-606;  64-95:  66- 

280. 
Misc.  26-424. 
3251. 

N.   Y.  116-416:  176-213. 

Hun,  30-247:  33-331;  61-607:  65- 

542;  72-394;  73-303;  88-52. 
App.    Div.    11-602:    42-250:    43- 

428;    58-272:    58-85,    850;    87- 

545:  113-124;  114-104;  128- 

656;  126-552;  128-462. 
Misc.  15-78:  16-332:  20-161:  30- 

365:   33-353;   46-410;   47-524; 

58-362. 
N.  Y.   Snpp.  24-803:  34-731:  30- 

790:    60-174:    01-1123:    62-452 

68-444.    1101;    84-830;    88-990 

00-509:      106-188:      107-989 

110-894;   111-243:   112-834. 
St.  Rep'r.  44-230. 
Civ.  Proc.  13-329:  15-389. 
How.  N.  S.  3-383. 
Law  Bull.  4-41;  5-60. 
N.  Y.  Ann.  Cas.  2-102;  0-416. 
Snbd.  1. 

App.  Dlv.  111-614;  126-813. 
Abb.  N.  C.  21-181. 
How.  N.  S.  2-289. 
Snbd.  2. 

N.   Y.   185-272. 
0iibd.8. 

N.  Y.  lSO-209. 

Hnn.  24-867;  26-594;  27-538:  28- 

18;  82-554;  46-852;  58-553:  88- 

5t. 
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App.   DiT.   5-37:  7-141:  S8-445: 

57-99;  68-528;  86-565;  94-147. 

613. 
Misc.   7-542;  8-244;   11-337;  12- 

387;  15-79;  16-515;  21-497;  24- 

691;  26-378;  28-144;  40-185. 
N.    Y.    Supp.   28-61,   544;  32-236; 

33-581:    48-171;    53-778;    56- 

208;    58-1106;    65-1123;   68-28; 

81-661 ;  100-667. 
St.    Rep'r.    28-586;    20-835:    86- 

917;  48-363;  50-200. 
Civ.    Proc.    6-324;    8-400;    0-45. 

179;   15-336.   451. 
Abb.    N.   O.   10-354;  22-464;  26- 

43;  31-479. 
How.  N.   S.  1-281;  8-170. 
Daly,  13-315. 
Dem.  3-321. 

N.  Y.  Ann.  Caa.  5-44;  10-379. 
8nbd.  4. 
Hun,  11-530;  24-367;  29-300:  81- 

432;  47-456. 
App.    Dlr.    29-118;    68-528:    81- 

147. 
Misc.  O-.509;  11-636:   15-70:   16- 

515;  25-345:  26-379. 
N.  Y.  Supp.   13-837;  51-486;  55- 

721;  56-208:  73-898;  116-172. 
St.   Rep'r.  31-757. 
Civ.  Proc.  18-249. 
Abb.   N.   C.   18-459. 
How.  66-144. 
N.  Y.  Ann.  Caa.  10-380. 
Snbd.  5. 

N.  Y.  124-624;  128-595;  189-538: 

150-539;   165-288.   654. 
Hun,  86-54. 
App.  Div.  23-135. 
yflsc.  26-50. 
N.    Y.    Supp.   8-764;  80-400:   88- 

158. 
Civ.   Proc.  4-222;  8-214;  14-126. 
3252. 

N.   Y.   107-610. 

App.   Div.  40-3S:  68-850. 

Misc.    34-100;    60-571. 

N.    Y.    Supp.    68-188.    1101:    69- 

460;    103-439;    114-511. 
Cir.   Proc.  8-220. 
Abb.  N.  C.  15-240. 
How.  N.  S.  2-,'>12:  61-08. 
Weelc.    Dig.    10-451. 
Law  Buil.  4-37. 
3253. 

N.    Y.    34-355;    87-380:    98-597; 

126-592;      133-239;      188-255; 

152-616;   178-407;  180-414. 
Hun.   4-616;   30-34:   35-154;   39- 

569;    54-848;    57-175;    59-351; 

01-161:    65-541:    66-126;    89- 

328:  02-55. 
App.  Div.  7-352:  15-212.  519:  17- 

266:  34-44:  40-83:  51-172.  JS96: 

54-324,     445;    57-417:     58-347: 

62-476:     64-554:    70-291;    76- 

311;  77-48:  85-40:  94-125;  95- 

481;    90-462;    104-45 ;    106« 


KOTES. 


287:  111-886;  118.«1,  324.  411- 
5J^^l%  625;  118^627124: 
f25i«^**-SSi  225;  126-025: 
100-229;   10^-652;   113-897 

Misc.  10-103;  12-345;  14-425: 
lB-233:  aa-279:  26-423;  30^ 
530;  88-353.  451.  571;  34-99; 
39-442;  56-185 ;  60-571 ;  «U 
825. 

N.  Y.  Supp.  81-149;  83-685:  86- 
^%^'-t*-2«>.  481;  46-658; 
48-168:    B7-162;    68-853*    SSl 

y^^.V.®^5^LJ*-337:    75-243; 

78-477;    80-208;    82-644-    01- 

25»;    04-421;    98-889;    ofe-^; 

100-229;  109-652;  118-897. 
®*«J5^P*^-  23-78.  695;  88-814;  87- 

603:  39-697;  48-134;  48-363. 
Civ.  Proc.  4-309;  8-214.  252;  18- 

^1  2i:^'  **"^^-  ^^''^^'  203. 

Abb. 'n.  C.  18-203;  14-496;  17- 
90;  20-404;  21-859;  28-120. 

How.  N.  S.  1-2. 

Daly,  18-315. 

N.  Y.  Ann.  Can.  4-164;  8-884. 
Hiibd.  1. 

N.  Y.  58-621;  72-602. 

Hun.  31-366;  69-852. 

App.  DIv.  42-166. 

Misc.  26-678. 

N    Y    Supp.  41-211. 

St.    Rep'r.   82-380;  86-542.   1003. 

Civ.  Proc.  15-175. 

How.   N.   S.  8-328. 
8abd.  2. 

N.  Y.  46-499;  49-510;  51-365; 
61-564;  68-72:  72-174;  88-89; 
00-30,  672;  92-401:  95-666;  99- 
273;  106-617:  108-241:  128- 
131,  251;  140-463;   164-407. 

Hun.  10-293:  80-466;  31-403;  35- 
168:  36-372;  42-280,  504;  52- 
^J  5Sr^J  68-278,  298;  70-376; 
86-473. 

3|-570;  39-122:  40-608;  42-166 

4flt-172;    53-445:    54-324.    575; 

66-123:  85-40;  95-476. 
Misc.     10-108;     12-847;     19-411; 

22-281. 
^vI-.^"PP-  l«-763:  58-812.  1083: 

«0-163;  65-1123:  66-1009:   70- 
1072;    8O-390;    88-887;    93- 

1090. 
St.    Rep'r.    11-122;    32-118;    88- 

349;  88-408:  89-10;  44-215;  45- 

641;  48-805. 
Civ.   Proc.  6-23. 
Abb.  N.  C.  28-277. 
8254. 
Hrn,  66-127. 

App.  niv.  33-512;  52-454. 
Misc.  10-652;  14-426. 
N.   V.    Supp.   65-131. 
N.  Y.  Ann.  Cas.  7-80. 


8255. 

3256.°'    *''"^^'    *^^*'    ®^^^ 

N.   Y.   125-106. 
Hun,   75-510,  511;  86-53.  571 
App.  Div.  8-310:  55-150:  57-100- 
5S-86;     86-565;     94-147;     ilfc 
630;   114-106;    128-471. 

^vloSSPPi^*^^^:  33-582,  907: 

N.  Y.  Ann.  Cas.  9-415. 
3267. 
Hun.  78-308. 
Misc.  9-500. 

^'4^*   ^^^^'  ^"^^^^   ^^'   ^®•- 

Ctv.   Proc.  15-883. 

N.  Y.  Ann.  Cas.  2-lOSL 

Hun,    86-119. 

N.  Y.  Supp.  83-188. 

N.  Y.  Ann.  Cas.  2-98. 
Svbd.  1. 

Hun,  25-184;  80-896;  88-125-  78- 
803;  86-52,  120. 

App.  DIv.  42-250. 

MlBC.  9-500. 

N    Y.  Supp.  2-253:  59-10. 

Civ.    Proc.    15-888. 

Abb.  N.  C.   17-94. 
8259. 

N.  Y.  Ann.  Cas.  2-101 
3260. 

N.   Y.  75-875. 

N.  Y.  Super.  45-618. 

N.  Y.  Ann.  Cas.  2-102. 
8261. 

Hun,  86-56. 

Misc.  88-853. 
8262 

Hun,  22-24:  37-872. 

App.    Dlv.    3-29;    99-2431    119- 
335. 

Misc.  48-373. 

Civ.  Proc.  8-220. 

How,  67-487. 

Abb.  N.  C.  29-461. 


( 
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N.   Y.   67-40. 
App.   Dlv.   13-606. 
Misc.  19-264. 
8264. 

N.   Y.   186-211. 

Hun,   68-117. 

App.  Dlv.  18-606 ;  27-869 ;  108- 

419. 
Misc.    19-351;    43-373;    54-548. 

575. 
N.  Y.  Supp.  50-357,  87-521;  92- 

1088;   104-849,  052. 
Abb.  N.  C.  29-461. 


KOTES* 


Hun.  16.463L 

App.  Dlr.  91-411. 

Misc.  l»-aol ;  fi4-577,  B92. 

N.    Y.    Supp.    80-915;    87-522; 

104-052,   1)56. 

St.  RepT.  4-144. 

Civ.  Proc.  14-309. 

Abb.  K.  C.  17-02. 

3266. 

Misc.  43-873 ;  6i|-5T6. 

x^.    Y.    Supn.    6«-ljJ2;    87-522; 

104-052. 
Civ.  Proc.  19-420. 
82«7. 

Misc.  27-47. 
320K. 

N.  Y.   177-266;  102-286. 

Hun,  40-581. 

App.    Div.    42-428;    40-207;    40- 

33;    »7-2l3.    408;    04-483:    07- 

337;  70-2;  74-450;  75-447;  78- 

438;  88-299;   90-85 ;  0»-284  ; 

110-080;  117-13C 
Misc.  22..554:  28-488:  30-416;  39- 

638;   42-150:   40-406,   420;   49- 

3d9;  S2«e32;  64-51. 
N.  Y.  Sjopp.  38-417:  90-629:  OO- 

767;    01-308:    02-417;    08-407; 

08-265:    72-234:     73-4S«:    74- 

1051;  77-516;  78-^10;  79-1083; 

80-82;     90-Ci6d,     739;     92-574; 

101-1105;    102-929;   104-608. 
St.  Rep'r.  27-32. 
Civ.    Proc.    14-114,    387;    13-238, 

245;  10-3G9;  18-325;  19-76;  24- 

247. 
N.   Y.   aufier.  40-258;  63-530. 
How.  09-137;  03-377. 
Daly,   10-392. 
Week.   Dig.   18-595. 
N.  Y.  Ann.  Cas.  6-281;  9-379,  889. 
8nbd   1. 

N.  Y.  112-311. 

Hun,   49-64;  60-271. 

App.  Div.  26-338  ;  44-140 ;  104- 

22;  127-366. 
Misc.     19-278;    27-318;    28-480; 

29-589. 
N.    Y.    Supp.    4-74;   68-140;    01- 

1015;  9.4-356. 
St.   Rep'r.  42-11. 
Civ.   Proc.   0-157.   875;  8-139;  9- 

450;   14-282;   16-116. 
Abb.  N.  C.  19-.394. 
N.   Y.   Supof.   60-429;  61-120. 
How.  N.  8.  1-89;  2-834. 
Deni.  4-499. 
Snbd.  2. 

N.   Y.   112-311. 
App.    Div.    98-284. 
Misc.  29-588. 
N.   Y.    Supp.   01-247. 
Abb.  N.  C.  20-291. 
Snbd.  4 

App.   D!v.  44-140;  70-2;  73-156: 

78-487. 
Misc.  22-306;  99-237;  42-150 


N.  Y.  l^upp.  4^1105;  09-382;  T«- 

669;  IIO-IO. 
How.  N.  8.  1-146. 
Snbd.  6. 

Hun,  89.058. 

App.   DiT.  98-288. 

Misc.     12-459;    28-330;    97-188; 

89-686. 
N.   Y.  Supp.  34-256;  61-210;  SFT- 

220. 
St.  Rep'r.  89-184;  44-884. 
Civ.  Proc.  7-321:  18-197. 
Abb.   N.  C.   13-182. 
N.  Y.  Super.  49-95. 
Week.  Dig.  17-208. 


N.  Y.  177-266. 
Hun,  40-581. 
App.  Div.  42-428. 
Civ.  Proc.  16-243. 
N.  Y.  Ann.  Cas.  6-281. 
Sabd.  1. 

X.  DlT.  96-197.  888. 
7.   29-589. 

St.  Rep'r.  17^860. 

Civ.  Proc.  0-157;  9-456. 

N.  Y.  Super.  69-428. 

Dem.  4-499. 
Snbd.  2. 

App.  DlT.  119-648. 
3270. 

N.  Y.  177-266. 

N.   Y.   Supp.   30^546. 

ClV.  Proc.  16-287. 

N.  Y.  Ann.  Cas.  6-281. 
8271. 

N.     Y.     92-353;    177-266; 
286. 

Hun,  27-270:  29-193;  48-864;  40- 
580;  73-428:  77-546. 

Div.  42-428:  44-141;  67- 
103,  212;  07-337:  74--ft56:  77- 
520;  78-438;  88-189;  118- 
930;  117-120.  564;  119-841; 
124-580. 

Misc.  6-572;  0-265;  8-90:  14- 
79:  22-554;  98-831;  27-318:  28- 
489 ;  80-417  ;  49-150 ;  49-389 ; 
62-682. 

N.  Y.  Supp.  47-714;  49-111;  58- 
140:  69-629;  00-767.  701:  Ol- 
io 15:  08-1  fT*.  266.  816:  73-403; 
77-515:  78-018;  79-1083:  84- 
331;  86-1011:  99-802;  191- 
1105;   102-270.  929;   1O4-806. 

Civ.  Proc.  14-172:  16-114,  237: 
19-88. 

How.  N.  S.  1-146;  9-26. 

How.  00-301. 

Abb.  N.  C.  31-484. 

N.    Y.   Super.   69-393:  69-180. 

N.  Y.  Ann.  Cas.  6-281;  9-877. 
3272. 

N.  Y.  119^310;  17T-206. 

Hun,    29-657:    73-426:   78-487. 

^PP:J^\X^^^^'^  I  88-200  ;  lOlK 


148;  l!l8-008. 
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Misc.  O-601;  14.T9;  22.554;  4». 
339. 

N.  Y.  Snpp.  2&-220;  44-255:  Mu 
130;  6l408;  «S-417. 

St.  Rep'r.  70-980. 

Civ.   Proc.   14-15;  16-114.  241, 

N.  Y.  Super.  57-154. 

N.  Y.  Ann.  Cas.  5-281. 
3273. 

N.  Y.  177-266. 

Misc.  &-691:   17-93. 

Civ.  Proc.  19-76;  23-239. 

N.  Y.  Ann.  Cas.  5-281. 
3274. 

N.  Y.  177-266. 

Misc.    46-406. 

N.  Y.  Stipp.  86-82. 

N.  Y.  Ann.  Cas.  5-281. 
3275. 

N.  Y.  177-266. 

N.  Y.  Ann.  Cas.  5-281. 
32T0. 

N.    Y.    112-310;    177-266;    192- 
286. 

Hun.  68-47. 

App.  Div.  31-24;  88-298;  100- 
149;    124-254,    584. 

Misc.  0-691. 

N.  Y.  Snpp.  52-351 ;  85-25 ;  05- 
670;  lt«-721;  1OO-140. 

N.   Y.   Super.  57-154. 

N.  Y.  Ann.  Caa.  5-281;  O-390. 
3277. 

N.  Y.  177-^6a 

App.     Div.     100-149;     122-667; 
124-255,  585. 

N.    Y.    Supp.    05-670;    107-508; 
100-140. 

Civ.  Proc.  14-172. 

N.  Y.  Ann.  Cas.  5-281. 
3278. 

N.   Y.   177-266;  102-268. 

App.  Diy.  88-299. 

Misc.  0-691;  20-461. 

Civ.   Proc.   14-15.  144. 

N.  Y.  Super.  63-444^. 

N.  Y.  Ann.  Cas.  5-281. 
3270. 

N.  Y.  177-266;  102-268. 

App.   Div.  43-88;  88-290. 

N,    Y.    Supp.    20-220:   47-484. 

How.  50-432. 

N.  Y.  Ann.  Cas.  5-281. 
3287. 

N    Y    72—437 

Hun.' 26-3.56;'  31-609;  46-432. 

App.  Div.  66-7. 

N.  Y.   Supp.  48-313:  72-868. 

St.   Rep'r.   12-164. 

N.   Y.    Sup^r.   64-451. 

N.  Y.  Ann.  Cas.  5-lSl. 
3288. 

App.    Div.   J  26-554. 

N.  Y.   Supp.   110-894. 
S206 

N.   Y.   87-184:  186-470. 

App.    Div.    8.3-367;    47-272;   04- 
435 ;  08-286 ;  108-419. 


Misc.  0-101;  28-561;  24-368;  Ml- 

341. 
N.  Y.  Sopp.  62-792:  63-694:  06- 

132;     73-^52;    84-240;     88-58; 

00-710. 
Abb.  N.  C.  28-134:  20-146. 
N.  Y.  Ann.  Cas.  4-46,  n. 
3207. 

N.  Y.  102-298. 
Hun.  60-319. 


App.   Div.  07-119. 


sc.  14-229;  22-637;  25-96;  40- 
392;   52-11. 
N.  Y.  Supp.  31-141;  64-698:  60- 
366,  79$;  82-379;  80-583;  102- 
296. 
Civ.  Proc.  23-28T. 
How.  61-103. 
3208. 
Siibd.  2. 
Misc.  57-211. 
N.  Y.  Supp.  107-727. 
3301. 

Hun,  73-379. 
Misc.  32-535;  50-279. 
N.  Y.  Super.  47-524. 
Week.  Dig.  16-101. 
3804. 

App.  Div.  12-141.  144. 


{ 


App. 
3307. 


Hun.  60-124. 

Misc.  25-96;  40-398;  43-435;  45- 
396. 

N.  Y.  Supp.  58-722;  81-82;  80- 
178,    593:    00-398. 

How.   60-76;   64-103:   67-116. 

Redf.  4-320. 
Svbd.  1. 

App.  Div.  41-387. 
Svbd.  2. 

N.  T.  68-585:  74-58. 

Hun.  0-206:  27-230;  31-611:  34- 
469;  36-47. 

App.  DlV.  48-518;  80^-378. 

MTsc.   10-52. 

N.  Y.  Supp.  68-722:  62-916. 

Abb.  N.  C.  10-385. 

How.  66-34. 

N.  Y.  Ann.  Cas.  1-406. 

Weelc.  Dig.  20-122. 
Svbd.  4. 

App.  Div.  57-98. 

N.   Y.  Supp.  68-28. 
Snbd.  6. 

App.  Div.  07-119. 

N.  Y.  Supp.  40-1062. 
Snbd.  7. 

N.  Y.  56-279;  58-106;  87-286; 
88-429:  00-521;  95-461;  102- 
299;  123-519. 

App.   Div.  43-W?. 

Misc.  22-638:  62-12. 

N.  Y.  Supp.  40-1062;  60-366; 
102-296. 

Civ.    Proc.    4-2681    5-290;    10-3; 
1,3-204;  30-184. 
Snbd.  O. 

Hun.  26-361;  32-632;  46-438. 
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5 


Subd.  11. 

N.    Y.   1Q2-288. 

App.   Dlr.  48-88;  97-110. 

N.   Y.   Supp.  48-1062:  09-306. 

Civ.  Proc.  30-184. 
Snbd.  21. 

App.   Div.  40-52. 

N.   Y.   Supp.  60-1122. 

N.   Y.   Supp.   64-eOi. 

ClT.   Proc.  1-407. 

How.  61-103. 
8308. 

Misc.  26-96;  40-897. 


Misc.  38-364. 
8311. 

App.    Dlv.   124-261. 

Misc.  20-233. 

N.   Y.    Supp.    116-7. 

Daly,  9-856. 
3313. 

Hun,  61-34. 

App.  Dlv.  57-100:  127-400. 

N.   Y.    Supp.  68-28;   111-558. 
8314. 

Hun,  61-84. 
8316. 

Hun.  61-84. 
8817. 

Misc.  82-330;  62-305. 

N.    Y.    Supp.    66-679;    107-620; 
114-763. 
8818. 

Hun,  86-572. 

Misc.   19-281,  379. 

N.  Y.  Supp.  88-907. 
3319. 

N.  Y.  85-506. 
8320. 

N.  Y.  101-478;  188-301;  190- 
107. 

Hun.  46-30a 

App.  Div.  31-39,  46:  69-45;  78- 
459;  103-522;  104-140;  111- 
900;  114-567;  124-798. 

Misc.  60-50. 

N.    Y.    Supp.   52-877;  69-33;   80- 
363;   93-327;  98-15;   109-217; 
112-763. 
3321. 

App.  Div.  180-159. 
3322. 

N.  Y.  Ann.  Cas.  7-182. 


Abb.  N.  C  10-458. 
N.  Y.  Ann.  Cas.  7-138. 


Snbd.  1. 

Civ.   Proc.  8-327. 
8324. 

Misc.   16-482. 
Civ.   Proc.  8-826. 
8328. 

Hun.  90-136. 
App.   niv.   32-275:  44-17. 
Misc.   16-433. 

N.  Y.  Supp.  86-624;  62-980;  69- 
1018. 

Ciy.  Prac.  9-w. 


App.   Div.  82-275;  44-17. 
N.  Y.   Ann.   Cas.  7-134. 
8830. 

App.   Dlv.  87-80. 
8881. 

N.  Y.  90-521. 
Hun,   17-520. 
App.  Div.  114-568. 
Weels.  Dig.  18-68. 
8882. 

Misc.  32-334. 
8888. 

N.  Y.  98-336;  166-404;  17a-14«: 

177-310:  181-391. 
Hun,      61-366;     64-92;     79-107; 

76-74:    83-424;   86-580. 
App.    Dlv.     2-412;    22-178,      287; 
S2-7;    42-611;    66-249;    6T- 
317;  109-107;  114-704;  117- 
304;      119-508;     126-74,      78; 
129-455. 
Misc.    18-241;  26-280;  86-745; 
47-34;    48-607;    49-607;    66- 
249;  61-374. 
N.    Y.    Supp.    47-883,    1028;    66- 
735;    81-452;    89-347;    106-8; 
116-495. 
St.   Rep*r.  14-168. 
Civ.  Proc.  19-420. 
N.  Y.  Ann.  Cas.  2-68. 
3884. 

N.    Y.    96-32;    98-336;    166-404; 

158-129;   177-310;   181-391. 
Hun,     61-366;     64-92;     69-276; 

70-107:    76-74;   88-424. 
App.    Dlv.     2-412;    20-272;     22- 
127,  178.  287:  38-7;  87-30:  89- 
92;      42-611;      66-249;     69-37; 
67-317;  94-145;  109-197;  114- 
704;  117-304;  126-74,  78. 
Misc.     18-241:     22-490;    26-280: 
29-589  ;   36-745  ;  47-84.  524 ; 
48-607;    49-607;    66-249;    61- 
374. 
N.    Y.     Supp.    46-1070;    48-883, 
1023;   62-618;   66-735;   69-179; 
89-347;  95-1009;  106-8;  116- 
495. 
Civ.  Proc.   19-7,  420. 
Abb.  N.  C.  29-198. 
8337. 

Misc.  54-27. 
8888. 

Hun,  81-364. 
N.  Y.  Ann.  Cas.  1-19. 
Law  Bull.  6-6. 
3339. 

N.  Y.  169-113,  218. 

Hun,   61-463. 

App.    Dlv.    11-49:    36-74;    127- 

150. 
Misc.  8-487:  16-624:  17-104;  41- 
616;  57-648;  60-373. 
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N.    Y.    Supp.    84-891;    108-607; 

111-354. 
Civ.  Proc.  15-250. 
Abb.  N.  C.  81-4d4. 
3341. 

N.   Y.  02-584. 
3342. 

N.  Y.   125-200. 
Misc.  0-38;  40-417. 
N.  Y.  Supp.  OO-707 ;  00-826. 
Abb.   N.  U.  31-320. 
3343. 

App.  DIv.  98-257. 

Misc.    40-506;    43-240.    329;    44- 

452;  45-209;   46-152. 
N.    Y.    Supp.   68-58:   81-82;  88- 

135;     00-155;     03-1101;     100- 

1024;   105-8,  846. 
Sabcl.  2. 

N.    Y.   88-174;   OO-402;    148-603. 
Hun.     25-588;     39-629;     41-533; 

•1-197. 
App.    DiT.     10-27;    33-295:    40- 

407;     58-304;     50-191;     05-21; 

69-61;  120-307. 
Misc.     22-706:     29-286;     36-315, 

332  ;  30-127  ;  4T-34.  473. 
N.   Y.  Snpp.  50-49. 
St.   Rep'r    51-861. 
Civ.    Proc.    7-330;    10-170;    16- 

434. 
Abb.   N.  C.  29-181. 
How.  60-102;  07-371. 
How.  N.  S.  2-161. 
Dem.  2-397. 
N.  Y.  Cr.  Rep.  3-211. 
N.  Y.  Ann.  CaB.  2-33. 
Svbd.  8. 

Hun,   67-66. 
!9nbd.  5. 

N.  Y.   114-581. 
Misc.  6-51. 
Subil.  6. 

N.  Y.  140-874. 
Svbd.  0. 
N.    Y.    112-559;    110-587;    169- 

535;  194-322. 
App.  DIv.  1-404;  16-441;  41-534; 

56-368;     57-472:     03-61;     65- 

20;    86-105;     86-616;     101- 

508;     104-25;     113-835;     114- 

97;   117-152. 
Misc.   23-723;    30-080;   35-418; 

64-117. 
N.  Y.  SuDp.  71-348 :  72-505 ;  92- 

29;   93-285:    09-669;    102-359. 
St.    nep'r.    20-319:    34-775;    35- 

542;  48-151;  67-.'501. 
Abb.  N.  C.  24-304:  30-86. 
N.  Y.   Super.  62-301. 
Sabd.  10. 
Hun.   26-.S96:   36-3:  42-.'«2:  47- 

2.3S;  51-93;  01-.'i73:  02-302. 
App.    DIv.   5-58.?;  ."{0.466:   60-77; 

62-185 ;       85-195  ;       93-400  ; 

>O4-064;    114-97;    116-607. 


Misc.     80-689:    88-768;     84-686^ 

786. 
N.  Y.  Supp.  67-966;  69-682,  906; 

70-93a 
St.  llepr.  42-196. 
Civ.    Proc.    9-251;    11-361;    14- 

249. 
Snbd.  11. 
N.  Y.  69-647. 
Hun.  67-204. 

App.  Div.  95-95;  101-290. 
Misc.   7-126. 

N.  Y.  Supp.  88-507;  91-740. 
St.  Rep'r.  61-520,  774. 
Snbd.  12. 

N  Y.   90-521;  129-210. 


App.  DIv.  80-878. 
Ml8<    " 


ilac.  24-512;  27-506.  518. 
N.  Y.  Supp.  63-884.  960;  58-816. 

336;  87-131;  118-800. 
Civ.  Proc.  29-188. 
N.  Y.  Ann.  Cas.  6-170. 
S«bd.  IS. 
Hun.  28-370. 
St.  Rep'r.  1-528. 
Snbd.  18. 

N.    Y.    101-440;   141-485. 

Hun,  29-365;  56-607;  62-309;  78- 

136. 
App.    DIv.    20-167;    44-146;    64- 

N.   Y.*  Supp.  4-438. 
St.    Rep'r.   17-384:  46-185.  875. 
Civ.   Proc.   11-68:   16-254. 
Abb.  N.  C.  28-429. 
How.  N.  S.  2-45. 
Snbd.  20. 
N.    Y.    86-358:   88-626:   112-369; 

164-607;     169-114;    186-490. 
Hun.  41-9;  42-164.  608;  44-200; 

70-107. 
App.     DIv.     100-219.    637;    128- 

764. 
Misc.    12-120;  22-400. 
N.  Y.  Supp.  95-684. 
St.    Rep'r.    18-799:    84-408;    58- 

541. 
Civ.  Proc.  11-370. 
Daly.  lO-n. 
3844. 

Misc.  16-618. 
3846. 

N.  Y.  101-207. 
App.  Dlv.  111-684;  112-128. 
Misc.    16-568;  17-671:  28-679. 
N.  Y.   Supp.  98-496. 
3847. 

Hun.   49-157:   64-613:   86-55. 
App.    DIv.    16-618;    68-875;    T6- 

573. 
Mlac.  36-181:  46-.342.  575;  64- 

517  ;  66-649. 
N.  Y.  Supp.  74-180;  87-345:  90- 

3:V2,    448;    107-806;     110-264, 

967. 
St.  Rep'r.  19-45. 
Civ.   Proc.   14-392;  16-454, 


i 
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8«1bd.  1. 

S«t»d.  8. 

Hun.  46-322. 
Uiac.  a7-540j  Sl-675. 
N.  Y.  ^upp.  101-3d. 
Civ.  Proc.  5-452. 
Dem.  2-644;  3-369. 
Sabd.  4. 

N.  Y.  182^415. 

Hun.  25-185:  81-515;  84-179;  45- 

322;  81-8aB;  86-66. 
App.  Dlv.  61-450 ;  117-352. 
Misc.  6-515:  7-321.  501:  0-72;  16- 

296;   26-299,   460;   84-406;   61- 

575;  58-197;  50^56;  62-491. 
N.  Y.  Supp.  86-884:  68-646:  76- 

67d;.»l-36;   101-39;   102-427; 

114-898;  115-64. 
St.  Rep'r.  17-853;  47-431.  44a 
Civ.  Proc.  6-<4&2. 
Abb.   N.   C.  26-297. 
N.   Y.   Super.  49-95. 
Dem.  2-492.  644. 
Week.  Dig.   17-208. 
N.  Y.  Ann.  Cos.  9-Sia 
Solid.  6. 
App.  Dlv.   117-352. 
N.  Y.  9app.  162-427. 
8«bd.  6. 

N.   Y.   185-634. 

Hun.   54-613:  69-447;  81*388. 

App.    Dlv.    25-462;    51-543;    68- 

376;   128-764. 
Misc.  12-44,  113:  13-241:  16-321; 

19-098;     24-287;     28-242:     36- 

171;  34-405;  59-155. 
N.  Y.  Supp.   12-512;  30-884:  68- 

1073;    64-333;    65-250;    69-646. 
St.    Bep'r.    17-853;    47-431:    52- 

683. 
Civ.  Proc.  5-451;  30-242. 
Abb.    N.    C.    19-423;   22-62;   28- 

132;  36-407. 
How.  N.  S.  1-66. 
Dem.  2-488.  629;  8-239. 
N.   Y.   Ann.   Cas.  4-200;  9-318. 
Snbd.  7. 

N.   Y.    110-140.  371;    192-415. 

Hun.  46-672. 

App.  Dlv.  61-450. 

Misc.  34-406;  64-519. 

N.  Y.  Supp.  68-845;  69-646;  70- 

679;   114-898. 
St.  Rep'r.  70-178. 
N.    Y.   Ann.   Cas.   9-262. 
Snbd.  8. 

N.  Y.  98-442. 

Misc.    16-296;    61-592;    69-509; 

60-415. 
N.  Y.  Supp.    101-72;   113-581. 
St.  Rep'r.  23-75. 
Snbd.  9. 
Hun.  29-47. 
Misc.   60-^15k 
N.   Y.   Supp.   113-581. 


Snbd.  10. 

nDlv.  62-199. 
.  Supp.  6-515. 
Civ.  Proc.  14-398. 
Abb.  N.  C    21-363. 
Snbd.  11. 

N.    Y.   91-235.    502.    662;   92-310: 

103-162. 
Hun,  26-16;  26-181,  326:  31-320: 
33-213;     34-310;    37-536;     40- 
235;   42-139;    44-588:   61-96. 
St.    Rep'r.    20-683;    28-511:    42- 

474. 
Civ.   Proc.  6-391;  12-180. 
N.  Y.   Super.  68-522. 
Sttbd.  13. 
Hun,  25-185;  81-515;  45-322:  47- 

457. 
Misc.  26-461;  34-165. 
N.  Y.  Supp.  55-436;  68-853;  115- 

160. 
N.  Y.  Super.  49-95. 
Week.   Dig.   17-208. 
Snbd.  14. 

App.  DlT.  81-296. 
N.  Y.  Supp.  81-105;  115-160. 
3348. 

Mific.  46-230. 
3852. 

N.    Y.    134-131:   136-412. 
Misc.  6-486. 
N.  Y.  Super.  58-178. 
3856. 

Hun.  83-54a 

App.     Dlv.     161-130;     103-419: 

124-703. 
N.   Y.    137-95:    165-264. 
Misc.  5-486;  34-348. 
3857. 

Hun,  86-346.   450. 
App.    Dlv.    20-636;    42-348,    r^Mx 
67-362;    72-412;    81-273:    83- 
138:  84-26;  85-267:  86-65,  216: 
96-266  ;      96-127  ;      102-185  ; 
lO.n-106,    534;    110-454;    127- 
878,  885. 
Misc.    41-509:   44-276. 
N.  Y.  Supp.  83-944  ;  47-230  ;  89- 

908. 
Civ.  Proc.  19-420. 
3858. 

App.  Dlv.  96-126;  98-280;  108- 

100;   122-288. 
Misc.    22-240:    28-105:   29-589. 
N.  Y.   Supp.  59-775;  67-932;  89- 
79;  90-576;  1O6-704. 
8859. 

N.  Y.  143-417;  148-110. 

Hun,   86-410. 

App.    Dlv.   67-367;  98-280;   162- 

1R5  :  1O3-106. 
N.  Y.  Supp.  90-576. 
3360. 

N.  Y.  156-669;  168-836;  176-21B. 
Hun,  73-9. 


1128 


NOTES. 


Dlr.  e-574;  80-12;  40.*5e2; 
^-124  :      08-a81 ;      lOa-102  ; 
103-106;     111*688;     121-121; 
127-442. 
MiM.  14-194. 

N.     Y.     Sapp.    Bl-763;     92-478; 
111-541,  755. 
S«bd.  2. 

N.   Y.   105-270. 
Hun,  R6-451. 

App.    Div.   36-591;   118^766. 
Misc.  50-536. 
Snbd.  8. 

N.   Y.    15»-336;    160-215;   189- 

103. 
Hnn.  88-4U. 
App.   Div.  85-601;  36-588;  102- 

102;  112-834. 
Misc.  35-601. 

N.  Y.  3npp.  56-067:  72-15T. 
Snbd.  4. 

Misc.  22-240;  88-1.  , 

N.  Y.  Supp.  6T-933. 
Snbd.  7. 

N.  Y.   183-244. 

App.  Div.  1-141;  82-55;  1O2-102. 
N.  Y.  Supp.  52-473. 
Snbd.  8. 

11  un,   86-441. 
N.  Y.  Supp.  88-938. 
8361. 

Hun,  83-411. 

Appw    Div.    85-288;   96-126;   97- 

An  ;  98-281 ;  103-106. 
N.   Y.  Supp.  83-307;  89-79. 
3362. 

App.  Div.  98-282;  103-106. 
3363. 

App.  Div.  98-282 ;  108-106. 
8364. 

Ilnn,  69-177-  86-347. 
App.  Div,  9*^-282;  108-106. 
3365. 

N.  Y.  138-245;  176-215. 

Uun,    70-364;   73-9,   12.   13;   86- 

347. 
App.  Div.  98-282;  108-106;  111- 

dj)0;    121-121. 
Misc.    22-240;    42-560;    44-275; 

45-516;  62-508. 
N.  Y.   Sopp.  92-31. 
3366. 

N.  Y.  123-278. 
App.  Div.  6-574;  108-106. 
8367. 

N.  Y.  176-216. 

Huu,   65-542;  73-9;  80-559:  86- 
407. 


App.  Div.  6-574:  13-602:  52-265: 
55-6a3  ;  103-106  ;  110-456  ; 
121-121 :    123-«56. 

Misc.  44-275  ;  57-162. 

N.  Y.  Supn.  .33-468:  65-470;  67- 
419;  lOT-981,  989. 
8368. 

Hun,  86-347,  451. 

App.   Div.  6-574  ;  1O8-106. 

Miic.  58-341. 


N. 


Y.    Supp.   83-92»;    103^294; 

108-15.7. 


N.  Y.  176-216. 

App.  Div.  85-45;  52-267;  55- 
633;  1O3-106;  121-121;  128- 
655,  688. 

Misc.  35-602;  42-563;  44-275; 
45-616 :  57-163,  669. 

N.    Y.    Supp.    65-470;    72-167; 
107-981,  98». 
9370. 

Bun,  80-867.  ^^  ^^^     ^^„ 

App.  Div.  27-574  ;  52-267  ;  108- 
fm;  126-854;  126-849. 

N.  Y.  Supp.  30-1S8;  50-502;  65- 
470;   111-222. 
3371. 

Hun.  80-358;  81-330.  ^^  „^ 

App.  Div.  6-674:  8-^.  16-516; 
25-23  ;-8«-561;  3^-4«  ;  ,?5- 
^9;  1O3-106;  126-118;  129- 
7*>i 

Mine    26-88  ;  88-587  ;  47-410. 

551 ;  »T-526. 

**^Y.    148-107;    ITe-MS;    181- 

Hu?'6K-540.    M2:    T8.437;    88- 

41V  86-347;  88-177.  _  „ 

<  ™^  1-480-  20-273:  S5-45: 

^PtfiuSs-       8a-567;       i03-lM, 


i 


534 
656. 


121-121;  122-288;  123- 


MIsc.     10-650;     19-232;    44-277 

45-516. 
N    Y.  Supp.  80-957;  32-182;  88- 


944;   34-991;   46-1070;   54-415; 
SS-1116;    6':f-419:   81-527;   92- 
31;  105-568;  1O6-704. 
3378* 

App.  Div.  39-46;  103-106;  125- 

118. 
Misc.  25-88. 
N.  Y.  Supp.  54-682. 
3374 

App.  Div.   80-13;  35-181;   198- 

106;   127-538. 
Misc.  38-.587. 

N.    Y.    Supp.    645-150;    77-1074; 
112-33. 
8376. 

Hun,  69-276;  70-364. 

App.    Div.   6-r)73:   7-449:      1-880; 

86-209  :  102-101  ;  103-i06. 
N.  Y.  Supp.  70-880;  88-312. 
.S376. 

Hun,   70-365. 
App.  Div.  108-106. 
3377. 

App.   Div.  36-555;  55-80;  lOS- 

106. 
N.    Y.    Supp.    5li,729:   66-1005. 
3378. 
App.  Div.  20-6.'l6 ;  66-627 ;  103- 
106;  ll»-,354. 
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Misc.  »T-66t. 
N.   Y.   Supp.  4T-280. 
8879. 

N.  Y.  133-274  ;  184-360. 
Hun,   €16-309;   76-80:   78-438. 
App.   Dlv.   8-477;   103-106;   111- 

688;    120-723. 
Misc.     12-462;    14-193;    88-587; 

43-805. 
N.   Y.   Supp.   77-1074;  88-825. 
8380 

App.  Dlv.  21-188;  103-106;  111- 

^8.  692;  120-723. 
Misc.  38-587;  51-334;  62-508. 
N.    Y.  ^upp.    47-509:    77-1074; 

07-853;  100-388;   115-897. 
3381. 

Misc.  47-411. 


App.  Dlv.   1O3-106. 
N.  Y.  "Supp.  04-551. 


8882. 

Hun,  73-424. 

App.  Dlv.  6-574  ;  26-24  ;  8<MS7d  ; 

103-106;   111-690. 
Misc.  16-151:  58-163;  62-508. 
N.  Y.  Supp.  O2-960;  07-853. 
3383. 

N.    Y.   133-275;   148-112. 

Huu,  86-450.  ^  ,^^ 

App.     Dlv.     102-185;     103-106; 

120-854. 
Misc.  28-105. 
N.  Y.  Supp.  50-776. 
3384 ' 

N.  'y.    141-.'S35:    165-264. 
App.    Dlv.    67-362:    88-188:    84- 
26:    88-267,     289;    86-216;    SO- 
266  :  O6-I2V ;  lOS-106  ;  1 24-125. 
Misc.   41-509;   44-276. 
N.    Y.    Supp.   80-908;    108-596: 
100-494. 
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INDEX. 

IKeferences   arc   to   sections.! 


NoTik — The  index  has  not  been  changed  to  conform  to  material  taken 
out  of  the  code  and  placed  in  the  consolidated  laws  but  only  to  conform 
to   material  otherwise  added,   amended   or  repealed  by  the  laws'  of  1900. 


of  tponae,  ground  for  separation IJfl  • 

of  action,  by  failure  to  file  summons  and  pltedlngs 8Sh 

of  part  of  plaintiff's  claim  in  replevia 1719 

of   condemnation  proceeding    3874 

AIMC^asMit  amd  R«TtT«l« 

I.  ABanifxifT. 

apecial  provUions,  not  affected  •••/.  763 

not  caused  by  vacancy  in  office  of  judge. 85 

not  caused  by  failure  or  adjournment  of  court T 44 

does  not  occur,  if  cause  survives  .»,,•,«., •*«•  US 

when  part  of  cause  survives   Tod 

cause  of  action  in  replevin  survives 1786 

no  abatement  by  death  after  verdict 764 

▼erdict  after  death  of  party  is  void  765 

oo  reversal  on  law>  action  for  wnmg  not  abated  by  destii. . .  764 

■uccessor  of  olfiaer-.  receiver  or  trustee  may  conHniM 766 

on  death  or  removal,  of  officer  of  ntiifieorporated  asaociation.  1920 

not  effected  by  change  of  name 2416 

order  that  action  abate  for  death  of  party 761 

action  for  seducCioB  survives  to  motker  on  death  of  father. .  764 

II.   ItSVIVAL. 

time  to  continue  not  to  be  extended  • 4 784 

on  transfer  of  interest 766 

on  devolution  pf  liability 7B6 

on  death  of  sole  partv  , 767 

on  death  of  party  iouitly  liable 768 

by  or  against  survivors   7S8 

when  part  of  cause  survives tB9 

substitution  of  successor  of  officer,  receiver  or  trustee.  • 766 

tOfttiriiiartce  against  successor  of  executor 1828 

oil  death  or  removal  of  officer  of  unincorporated  association.  1020 

of  action  of  ejectment  1921-1528 

oh  death  of  party  to  partition 1588 

prooeedinga  to  bring  in  parties.*... 760 

appointment  of  administrator  for  intestate  defendant 2660 

of  accotintinir  in  atirragata't  eourt  on  death  of  aeooioituig 
P»rty M.. 

Abbr«TtatiomB. 

ttiift  tft,  in  pYeadtngi,  etc 99 

AbOFtiom. 

private  sittings  of  cotfrt  hi B 

Ab0««mdlmr  Debtors. 

order  of  arrest 649,  160,  M94 

wairant  of  attaehment  agtinsC « 6861  9906 


INDBX 

See,  also,  "  NoN-RiaiDBHTi." 

desisnaflon  of  person  to  receiye  summont 4M 

pubficmtion  of  summons  against 488b    438 

warrant   of  attachment    636 

in  justice's  court 2008 

effect  of  absence  on  limitation  of  actions 891,    401 

presumption  of  death  from  absence 841 

administration  of  estate  of 2678 

provision  for  family  2677 

revocation  of  administration  on  return 2685 

absent  witnesses  to  will  on  probate 2W.8 

proof  of  signature  of  absent  witneu  to  will 2668 

Abatraet  ComiMimleB. 

See  "  TxTLs  Xnsurancb  CoMrAMXM." 

Aeadeaale*. 

not  subject  to  judicial  supervision   •  • .  1684 

not  subject  to  action  to  aissolve  or  annul  corporation... 1604 

excepted  from  provisions  for  voluntary  dissolution 24S1 

teachers  exempt  from  jury  service 1080,  1061,  1127 

proof  oC  exemption   1062,  1128 

A««o«mta  and  Aeeovatiac. 

Books  of  account,  see  "  Books." 

I.  Actions  on  accoukti. 

when  cause  of  action  aocmes • 886 

how  aceount  pleaded    681 

copy  to  be  served  on  demand S81 

when  to  be  verified  681 

order  for  delivery  of  further  account 581 

reference  of  actions  involving  long  account 1018 

In  fusHees'  courts, 

actions  on 2861 

jurisdiction  limited 2868 

pleading 2841 

compelling  party  to  exhibit  2843 

discontinuance  when  accounts  exceed  $400 2850 

n.  Accountings  in  actions. 

on  demand  of  surety  on  undertaking  812 

compulsory  reference  to  take  account   1015 

In  action  to  dissolve  corporation  1TB2 

under  judgment  annulling  corporation  1801 

by  receiver 715 

action  by  attomey>general  to  compel  corporate  officers  to  ac- 
count  1781,  1782 

continuance  of  partnership  business  during  action  for  account- 

ing. 1947 

in.  Accountings  in  sufebmb  coukt. 

periodical  accounts  of  proceeds  of  realty  of  iflfaata  or  incom- 
petents   2861 

1.  By  eommittggs  of  ineompetont  porsons, 

annual  account M41 

annual  examination  of  account 2812 

removal  of  committee  for  neflect  to  file 2842 

intermediate  judicial  accounting   ,•..... -^^^^ 

•rdcr  that  committee  file  account  or  supply  deftdency. . . 
1134 


INDBX. 
IL—nmtm  and  AeeovnUMC  «-  Contlntied. 

rV.   ACCOUMTIMM   IM    tUSBOOATU'    COUmTg. 

**  intermediate   acconnt  "   defined    '.  2614 

"  judicial  settlement  "  defined 2614 

jurisdiction    of    surrogate    2472 

of  relatives  acting  as  guardians  in  socage  2472 

reference  to  examine  and  settle 2646 

rerival  and  continuance  on  death  of  accoanting  pvtjr 2006 

decree  to  contain    summary 2561 

additional  allowance  for  costs  2662 

compulsory  on  sale  of  realty  to  pay  decedent's  debts 2726 

1.  By  txecuiors  and  administrators. 

by  executors  of  deceased  executor  ...«»• 2606 

on  application  to  revoke  letters   2689,  2600 

successor  may  compel,  on  revocation  of  letters 2606 

voluntary  intermediate  accounting   2726 

when  judicial  settlement  may  be  required 2726,  2726 

compulsory'  of  temporary  administrator 2726 

who  may  petition  for  2727 

citation  2727 

order  to  account  2727 

attachment  for  disobeving  order   2727 

revocation  of  letters  for  failure  to  account 2727 

default  on  citation  to  account   2601 

bringing  in  parties 2727 

voluntary  petition  for 2728 

citation  on  voluntary  petition 2728 

creditors,  etc.,  may  appear   2728 

voluntary  on  revocation  of  letters 2728 

eonsolidation  of  voluntary  and  compulsory  accountings, .  2727 

affidavit  and  vouchers 2729 

examination  of  accounting  party  \..  2729 

order  to   file  account 2729 

Increase  and  decrease  to  be  accounted  for 2729 

commissions  of  executor  or  administrator * 2780 

determination  of  claims   2731 

executor,  etc.,  majr  prove  claim  against  decedent  on 2781 

order  ot  distribution  of  intestate  estates 2782 

effect  of  judicial  settlement   2742 

decree  for  payment  and  distribution 2748 

relief  in  decree  for  neglect  to  set  apart  exempt  property.  2724 

iL  By  general  guardians. 

by  executor  of  deceased  guardian 2606 

by  relatives  acting  as  guardians  in  socage 2472 

on  application  ot  jgttardian    283o 

compulsory  on  petition  of  successor 2P0o 

order  on  petition  of  guardian  for  revocation  of  letters. . '2880 

on  petition  of  ward  or  new  guardian 2887 

annual  inventory  and  account 2842 

affidavit  tr  inventory  and  account 2848 

annual  examination  of  accounts   2844  . 

order  to  file  account 2846 

order  to  supply  defects  '2846 

removal  for  disobedience  to  order  to  file  account 2846 

petition  for  compulsory  accounting 2847 

voluntary  petition  by  guardian  2849 

citation  and  order  to  account  2860 

petition  for  compulsory  accounting  by  guardian  of  person.  2848 

procedure  same  as  in  accountings  by  executors 2860 

8L  Giaardians  appointed  by  will  or  deed. 

Intermediate  account 2856 

order  to  file  annual  account 2866 

affidavit  to  account   ^66 

proceedings  •  •  ••••• •.•••••••••••••••••••••< 
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Aeeouwktm  and  Acconiilriili^  —  Ooiitlnued. 

IV.  Accountings  in  sukkogates*  covkt** — Continued. 

8.  Guardians  appointed  by  will  «r  deed  —  Continued. 

compulsory  accountings . 

procedure 2850 

effect  of  decree   2857 

4.  By  Ustartktnlary  trusteeB. 

by  executor  of  deceased  trustee 2606 

Yotuntary  annual  accounting   2808 

intermediate  accounting.  2802 

decree  on  voluntary  intermediate  accounting 2802 

compulsory  intermediate  Recounting 2808 

compulsory  judicial  9«etfement   2807 

who  may  apply   for  compulsory  accounting 2808 

citation  on  Cbnipulsory  accounting   2808 

order  tlrat  trustee  account    2809 

petition  f6r  voluntary  judicial  settlement 2810 

citation  on   voluntary  petition   2810 

any  person  interested  may  appear    2810 

examination  of  accounting  party   2729,  2810 

affidavit  to  account;  vouchers  2720,  2810 

commissions  for  services 2730,  2810 

determination  of  claim  of  trustee    2731,  2810 

decree  for  payment  and  distribution 2811 

effect  of  decree  settling  account 271S 

on  resignation  of  trust 2814 

V.  Accounts  of  public  opficbrs. 

of  moneys  paid  into  court 752-754 

cleric  of  court  of  appeals   S28S 

salaried  county  clerks  and  re^sters •  • 8286 

clerk  of  city  court  of  New  York » 3381 

of  district  attorney  to  county  court 1V68 

AttkAow^iediTin^nt. 

of  indebtedness  to  bar  limitation 876,  886 

justices  of  New  York  city  court  may  take 826 

instruments,  when  acknowledged,  admissible  in  evidence. .  835,  087 

acknowledgment  not  conclusive   996 

proof  by  interested  or  incompetent  witness  not  sufficient 986 

wills  acknowledged  or  proved  not  admissible  in  evidence 987 

of  bonds  and  undertakings 810 

in   surrogate's   court 2600 

satisfaction  of  judgment  to  be  acknowledged 1260 

assignor  to  acknowledge  assiftnment  of  jndgmAit 1262 

of  agreed  statement  on  submission  of  controversy 1279 

fees   for   taking i » ....•« 

Action  to  RecoTer  Cluitt«l«. 

See  "  RxPLXviK." 
Action  to  Reoower  Real  Proport^* 

See  "  EjECTUiHT." 

AottOna. 

L  Ik  gbnxkax.. 

defined    -  -  ---- 

divided  into  civil  and  criminal 8885 

*'  criminal  action "  defined   S836 

•'  civil  action  *'  defined 3887 

**  action  "  refers  to  ^vil  actions %  .  8848 

only  one  form  of  civil  action , ,  **** 

iiao 


INDEX. 

Aotioma  —  Oomttmu^d. 

I.  In  general  —  Continued. 

dvil  and  criminal  remedies  not  mtrgtd <...*.«w..  1800 

designation  of  parties  to  civil  actioii 8838 

crosa-action  by  defendant ,. . . .     760 

special  proceedings  are,  for  purposes  of  statute  of  limitations.    414 

II.  Capacity  to  sue.    Sec  "Parties." 

III.  CoVlCENCEMBlfT. 

commenced  by  service  of  summons 416  ^ 

for  purposes  of  statute  of  limitations 808^00 

what  deemed  commencement t 8848 

IV.  JOXNDBR  OF  CAUSES.      ScC   "  PLSAOXNG." 

V.  Consolidation  of  actions.    See  **  ConwonxDAnoit," 

VI.  Severance,    See  "  Severance  of  Actions." 

VII.  Ancillary  to  other  actions  and  rsubdibs. 

for  discovery  abolished    1014 

by  sheriff  in  aid  of  attachment. 668 

by  plaintiff  in  aid  of  attachment 677 

VIII.  For  OFFICIAL  acts  and  omissions. 

by  claimant  against  sheriff  for  taking  chattel  in  replevin 1710 

against  constable  for  failure  to  return  execution 8060 

against  constable  for  money  collected  on  execution 3041 

against  municipal  officers  for  public  funds 1026 

by  taxpayer  to  redress  municipal  wrong , 1886 

IX.  On  bonds  and  undertakings. 

by  party  on  bond  to  people  or  public  officer » .  < . .     814 

on  penal  bonds    1016 

on  undertaking  on  appeal   1300,  2576 

frdm  surrogate  s  court   2581 

on  security  to  refund  proceeds  of  sale  in  partition 1686 

on  undertaking  on  injunction   626 

on  bond  for  jail  liberties 160-171 

against  bail  for  discharge  from  arrest- 006»    507 

on  bond  of  executor,  adotinistrator  or  guardian 2608,  2600 

X  Actions  authorized  by  code. 
1.  For  torts, 

for  vexatious  suit  in  name  of  fictitious  party 1900 

for  unatithorized  and  vexatious  suit  in  name  of  another.  1900 

for  causing  death  b^  negligence 1902-1905 

damages  for  arrest  in  violation  of  witness'  privilege 863 

for  levy  on  exempt  property   1304 

for  damages  and  penalty  for  disobeying  siApcBna 853 

payment  of  fine  on  contempt  imposed  as  indemnity  to  ag- 
grieved party  bars  action  for  damages t . . . . . 

9l  On  contractual  and  quati-contfuetitai  /i«bilf#tV#. 

•  on-  judgment? 1018 

to  charge  joint  debtors  not  served  in  previous  suit 1^7 

by  trustee  against  beneficiary  for  costs,  etc i9l6 

by  surety  against  principal  for  costs,  etc 1916 

on  securities  representing  court   funds 740 

to  determine  claim  of  dower , 1AM 

for  instalments  of  dower  after  admeasurement 1614 

to  sell  lands  for  non-payment  of  dower ^ 1614 

against-  persons  Inrfding  over   1664 

hj  evj^e^  purchase^  at  sale  4n  execution ^ 1479 
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Aotiomii  —  Comtlmved* 

X.  Actions  autborizid  by  codi  —  Continued. 

a.  Oh  contractual .  and  quasi-contractual  liabilitUt  —  Contiiived. 

agikinst  purchaser  ^om  defendant  in  ejectment 1688 

on  reversal,  by  person  evicted  by  summary  prooeedinfs. .  2268 

by  person  evicted  during  life  of  life-tenant 2318 

to    compel    conveyance    by    infant    or    incompetent    pcr> 

son 2M»-2S4T 

by  heir  for  reimbursement  after  sale  of  realty  for  debts.  2801 
against  revoking  party  for  costs  of  arbitration '*''^' 


Adjournment. 

on  Saturday  to  be  to  day  other  than  Sunday «....  6 

trial    of   causes   at   adjourned   term 34 

of  term  of  court  in  absence  of  judge 68 

of  term  to  day  certain  by  direction  of  judge 96 

of  actual  session  to  another  place. 41 

of  trial  of  action  to  another  place 41 

not  to  cause  abatement   44 

trial  commenced  may  be  continued  beyond  term 48 

of  court  of  appeals  ; 197 

power  of  referee  to  adjourn  hearing 1018 

of  application  for  discharge  from  imprisonment 220O 

hearing  on  arbitration    2968 

in  surrogate's  court 2481 

in  justice's  court 2961^2968 

of  marine  causes  in  New  York  city  court 8186 

Adaalaistratora. 

See  *'  ExECUToas  and  Administbators." 

AdMlraltT- 

See,  also,  '*  Marine  Cauixs;  "  "  Vsassu.'* 
New  York  city  court  has  no  admiralty  jurisdiction 617 

Admlaslonii. 

of  service  of  summons   484 

by  failure  to  deny 622 

demand  for  admission  of  genuineness  of  document 786 

costs  of  proving  document  after  demand  for  admission 766 

by  members  of  corporations  868 

Ad  Qvod  Damnvm. 

writ  of  assessment  of  damages  substituted  for 

See  "  AssESSMBNT  of  Damagss." 

Adwlterr* 

See  "  DivoRCB." 

AdTaaoements. 

to  be  included  in  distribution ••••<     

what  deemed  in  advancement   2T68 

AdT^rse  PoBseaaion. 

See  "  Limitation  of  Acriowa.** 

Ad'TcrtlBementii. 

See  "  PuBUCATiON." 

fees  of  printers • 
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defined 8848 

who  may  take 842-844 

without  the  state   844 

compelling  party  to  make  deposition  886 

want  of  title,  etc.,  to  be  disregarded 72» 

Terification  of  pleading  by   625 

form  of  verification  of  pleading 526 

to  procure  order  of  arrest   657 

Yenficd  answer  as,  on  motion  to  vacate  injunction 880 

of  service  of  notice  as  presumptive  evidence 927 

lor  order  to  show  cause   780 

to  be  served  with  order  extending  time 782 

to  be  served  with  order  to  show  cause 782 

of  surety  to  undertaking  812 

of  non-receipt  of  notice  of  protest  of  bill  or  note 928 

of  printer  to  publication  of  notice  926 

of  merits  not  required,  when  answer,  verified 980 

to  account  of  executors,  administrators,  etc 2729 

to  inventory  and  account  of  general  guardian 2843 

on  application  for  warrant  of  attachment  in  justice's  court....  2909 

on  requisition  in  replevin  in  justice's  court 2920 

admissibility  of  tx  parte  affidavit  in  justice's  court 30^ 

to  be  filed  when  used  in  justice's  court 3143 

AarentB. 

limitation  of  action  by  principal  against  agent  for  damages. . . .     407 

limitation  of  action  for  money,  etc.,  received  by  agent 410 

order   of   arrest   for   misappropriating   funds   or   property 5:19 

in    justice's    court 2S!>5 

verification  of  pleadings   by 525 

Aflrrlcultnral   La^vr. 

joinder  of  causes  of  action  for  penalties  under .'.     484 

Albany,   City  of» 

recorder  to  prepare  trial  jury  list 1041 

Albany,    Cfty    Court    of. 

is  a  court  of  record * 2 

special  statutory   provisions  not  affected 3214 

civil     jurisdiction. .' 3223 

jurisdiction  of  actions  for  penalties .'.   3223 

may  enter  judgment  by  confession 3224 

jurisdiction    of   summary    proceedings    to   recover   posession    of 

real     property 2234 

who   mav    serve    summons 3208 

proof  of  sci-vice  of  summons 320S 

service   of  complaint   with   summons 3207,  3208 

action  commenced  by  service  of  summons 32011 

security    for    costs 3208-3270 

answer  raisin"  title  to  real  property 3212 

arrest,   attachment  and  replevin  in 3210,  321 1 

docketing     jud^ents 322."> 

execution    on    judgments 3225 

appeal  to  county  court - 321.3 

section  3301  relating  to  clerk's  fees  not  applicable 8302 

Albany,  Connty  of. 

jail    liberties    fOr 145 

drawing  of  p^rand  jurors  in 1041 

panels  of  trial  jurors   in 1058 

stenographer   of   surrogate's  court 2513 

of    county    court 361 

Albany,  Justice's   Court  of. 

name  changed  to  "  City  Court  of  Albany,"  L.  1884,  chap.  122. 
See  "ALbany,  City  Court  of." 
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AU%mm, 

New  York  city  court  cannot  naturalize SIS 

disability  during  war  excepted  from  statute  of  Itmitatlona 404 

not  entitled  to  jury  of  part  aliens 119Q 

non-residents  cannot  act  as  executors   2S1S 

non-residents  incompetent  to  act  as  administrators 2881 

clerk's  fees  on  naturalization  ,,..«•,. • .,«  3S0S 

AUaaosy. 

See  "  Divoacs;  **  "  Skfaiation." 
AlIofFABee*. 

See  "  Cowf." 

AlBa«ko««c«. 

keeper  exempt  from  jury  senrioe. 1080 

Aasendment. 

by  inserting  defendant's  true  name 451 

to  bring  in  parties 452 

on  death  or  transfer  of  interest 760 

of  course 542 

for  delay 542 

service  of  amended  pleadings 543,  798 

of  pleading  on  variance  from  proof 539,  540 

leave  to  amend  on  decision  of  demurrer 407 

service  of  amended  complaint  to  sustain  order  of  arrest 558 

to  cure  defects,  irregularities,  etc 722 

power  to  amend  process,  pleadings,  etc 723 

to  conform  proceedings  to  statute 724 

action  may  retain  place  on  calendar * 728 

to  correct  mistakes,  etc.,  in  condemnation  proceedings.  722-730,  3gg 

order  of  court  required 727 

of  bonds  and  undertakings   790 

power  of  referee  to  allow 1018 

of  j'udgment  against  person  by  fictitious  name   1251 

of  judgment  docket  of  county  clerk    12QQ 

to  periect  appeal    190S 

on  appeal  from  surrogate's  court   1303,  2575 

to^case  on  appeal  from  court  of  claims 277 

of  state   writs    1997 

mandamus  and  return  amendable  only  by  leave  2080 

of  returns  by  sheriff  and  other  officers   725 

of  returns  by  subordinate   courts    723 

of  pleadings   in   justice's   court    2044 

on  decision  of  demurrer  in  justice's  court • . . . .  2830 

Aaoillary  liett^rs. 

See  "Guaedian;"  "  Lsttexs  of  Aomikxstration;  "  "Lmns 

TSSTAMSHTAItY." 

Aslmala. 

proceedings  for  allowing  animals  to  run  at  Urge,  tee  "  Stbati.'* 

Annvitieii.  

apportionment  of,  on  death  of  person  interested 2720 

Aaotber  Action  Pendlngr. 

ground  of  demurrer  to  complaint 488 

to  counterclaim • ••••     486 

Ans-wer. 

counterclaim  in,  see  "  Countebczjixm." 
demurrer  to,  see  "  DEMuaasR/' 


reply  to.  see  "  Reply." 
vwwcation  of,  see  **  Vbkxfxcatiok. 
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pleading  of  defendant  •l*»»«««»4*.«*%* ^tT 

i^ptaranoe  of  defendant  I17 411 

must  be  subscribed  by  attorney  421 

contents  of ^ 600 

form  of  denials •••••.^.^ CSOO 

in  veriSed  answer .'....  634 

defenses  to  be  separately  stated 607 

several  defenses  or  counterclaims  may  be  pleaded 60T 

equitable  defense  may  be  pleaded 607 

partial  defenses ,..«,.,,, 606 

demurrer  to  partial  defense • 608 

demand  for  affirmative  relief 600 

demand  Tor  relief  ag^st  co-defendant 621 

Judgment'  for  part  of  demand  admitted 611 

severance  of  action  on  judgnent  for  part  admittsd. .  .^ 611 

to  amended  complaint 648 

when  issue  of  Tact  arises  on 004 

dilatory  defenses  mis'st  be  verified  # 61S 

judgment  on  frivolous  answer   687 

striking  out  sham .» 688 

striking  out,  for  disobedience  to. order  for  discovery  of  books, 

etc • 808 

•waJver  of  objection  by  faSluxc  to  plead 400 

'    defedddAt  mu^  answer  causes  of  action  not  demurred  to 483 

grounds  of  demurrer  not  appearing  on  face  of  complaint  may 

'  "be  pleaded 408 

limitation  of  action  must  be  pleaded 418 

cause  bf  action  barred  by  limitation,  not  available  as  defence.  807 

verification  of  counterclaim  only .' 627 

verified  answer  deemed  affidavit  on  application  for  injunction.  830 

when  new  matter  iti,  deemed  controverted  without  denial....  622 

adffliUed  by  failure  to  reply 622 

II.  Sbbtigb  of. 

when  to  be  served 422 

on  co-defendant 631 

♦  time  to '  serve  when  defendant  arrested 606 

time  to  serve,  when  summons  served  on  guardian  ad  lii^m  of 

absent  infant 478 

m.   IX-SVXCmC  ACTIONS^ 

By  or  ttgainst  corporations. 

to  require  proof  of  incorporatton • • 1776 

misnomer  to  be  pleaded  , 1777 

extexislon  of  time  to  answer  in  action  on  bill  pr  note. . . .  1778 

order  for  trial  in  action  on  bill  or  note 1778 

By  or  against  executors  and  administrators. 

^ffst  aervcd  or  first  appearing  to  make  answer 1817 

aepante  answers  only  aUowed  by  diraction  of  aourt 1817 

want  of  assets  not  to  be  pleaded 1824 

tHvorce. 

need  not  be  verified 1767 

in  partition. 

sity  coatrovert  interest  of  partiea 1648 

tn  replMn. 

sllecatAon  ot  title 1720 

«ay  set  up  title  In  third  peraon 1723 

Wlegatioa   of  possesaion  of   land  on  which  diattel  dis- 

Inined  doing  damage 1724 
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in.  In  tFicxFic  AcrxoKS  —  Continued. 
J0int  iUbtort. 

in  action  to  charge  debtors  not  penonaOy  anmmoncd  la 
firtt  suit .....•• 


rules  apply  to  altematiYe  mandamus 3077 

In  tnmmary  procetdingt  to  dispou€U Mi^  3445 

In  jnsHc0i'  courts. 

form,  contents  and  verification  of 29g8 

denials     2938 

plea  involving  title  to  real  property ; 2961 

In  eondomnaUon  proeetdimgs, 

form  and  contents  

denial! 

I.    GlNiaAL  PIOVISIOMS. 

1.  When  appeal  nuty  he  taken, 

certiorari  not  to  issue  when  appeal  may  be  taken 2123 

when  party  may  appeal 1294 

person  interested  may  appeal  though  not  party 12M 

person  interested  not  heard  until  substitution 12M 

no  appeal  from  order  until  entered 1904 

proceedings  to  compel  entry  of  order 1S04 

annulling  order  for  failure  to  enter 1904 

no  appeal  from  Judgment  or  order  by  default 1204 

order  preferring  cause  for  trial  not  appealable TOt 

refusal  of  judgment  on  frivolous  pleading  not  appealable.  537 

judgment  of  reversal  granting  new  trial  not  appealable. . .  1318 
what  orders  on  habeas  corpus  or  certiorari  to  inquire  into 

detention  are  appealable   . . . .  v I 

when  people  may  appeal  on  habeas  corpus  to  inquire  into 

detention «i«t*f  •<«»!•«  t««ti*f« 


3:  Taking  the  appeal, 

how  taken 130O 

extension  of  time  to  appeal TM.    783 

extension  of  time  for  appeal  by  heir,  etc,  of  deceased 

party 785 

title  of  action  not  changed  on 1295 

designation  of  parties  to  appeal 1296 

when  party  sues  or  defends  as  poor  person 463 

when  adverse  party  has  died  before 129T 

after  death,  not  heard  until  substitution  of  representative 

of  decedent 1297 

failure  to  substitute  on  death  of  party  pending  appeal...  1298 

order  of  substitution  by  appellate  court  after  appeal 12n 

■crvice  and  filing  of  notice  of 190O 

filing  of  notice  of  with  clerk  of  surrogate's  court  upon 

appeal    to    court    of   appeals 130O 

notice  to  specify  interlocutory  judgment  or  intermediate 

order    for    review 1301 

service  of  notice  on  respondent  when  attorney  not  found.   1302 
service    of    notice    when    respondent    and    attorney    not 

found 1302 

amendments    to    perfect    appeal ., 1303  * 

papers   to    be   transmitted   to   appellate   court.' 1315 

size   of   papers   on 796 

exceptions  to   decision   part  of  papers  on  appeal 904 

from   final   order   granting   peremptory   mandamus 2087 

from  final   order    on    alternative   mandamus 2087 

from  final  order  awarding   writ  of  prohibition.. 2101 
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A#9«alB  —  Comtlmwed. 

I.  GiMBSAL  PKOVisioMS  —  Coutinucd. 
2.  Taking  tk€  appeal — Continued. 

from   final    orders    in    tununarj   proeeedfaifi  te    rfirtr 

poaaessaon  of  land   { 

itotn  order  or  judgment  on  award  in  arbitration 2381 

from  order  of  county  court  in  supplementary  proceeding.  24M 

from  final  orders  in  condemnation  proceedings 8878 

by  plaintiff  from  judgment  for  defendant  in  condemna- 
tion proceeding • 8878 

8.  Cast  on  appeal,  see  "  Caax.** 

4.  Security  and  undertakings. 

respondent  may  waive 1306 

deposit  in  lieu  of  undertaking 1806 

undertaking  to  be  filed 1307 

order  for  new  undertaking  pending  appeal 1306 

aetion  on  undertaking 1900 

undertaking  by  municipal  corporation  for  stay 1814 

undertaking  to  suspend  sale  pending  appeal  from  refusal 

of  specific  performance 1328 

undertaking  to  stay  warrant  to  dispossess  occupant.  2261.  2262 

appointment  of  receiTcr  pending 718 

admitting  prisoner  to  bail   pending  appeal..  206O,  2061,  2063 

2064 

5.  Stay  of  proceedings. 

stay  of  proceedings  pending  1310 

of  more  than  thirty  days  without  security  prohibited....  1351 

time  of  stay  not  part  of  period  of  limitation 3256 

sale  of  perishable  nroperty  notwithstanding  stay 1310 

pending  motion  for  leav>e  to  appeal  to  court  of  appeals. . .  1310 

■upers«iing  levy  on  personal  property  on.., 1311 

order  dispensing  with  or  limiting  security  for  stay 1312 

OB  appeal  by  state  or  county 1313 

on  appeal  by  municipal  corporations 1314 

suspension  of  sale  pending  appeal  from  refusal  of  specific 

performance 1823 

cancellation  of  lis  pendens  pending  appeal   from  refusal 

of  specific  performance   1328 

on  appeal  from  judgment  in  action  for  dower 1616 

pending  appeal  from  final  order  on  mandamus 2067 

pending  appeal  from  final  order  awarding  writ  of  pro- 
hibition   2101 

order  suspending  lien  of  judgment  on 1256 

operates  from  entry  on  docket 1257 

in  comities  where  transcript  filed 1258 

restoration  of  lien  on  affirmance  or  dismissal 1250 

IL  Hearing;  questions  reviewed. 

preference  of  appeal  involving  title  to  office 229 

from  judgment  declaring  statute  unconstitutional.  701 
\n  actions  by  or  against  persons  acting  in  repre- 
sentative capacity 791 

in  actions  on  undertakings  on  appeal  to  court  of 

appeals 791 

case  to  be  made  on  appeal  from  judgment  997 

when  case  on  appeal  not  necessary 998 

from  order  on  motion  for  new  trial  on  judge's  minutes 

to  be  heard  on  case  settled 900 

from    judgment    brings    up    interlocutory    judgment    or 

order  specified  in  notice 1816 

remarks  and  comments  ot  trial  judge  may  be  reviewed. .  83 

exceptions  to  be  reviewed  on  appeal  from  judgment....  096 

cicception  to  finding  of  fact  not  supported  by  evidence. .  003 

from  order  for  new  trial  on  judge  s  minutes 999 

from    judgment,  where    special    or    general  verdict    ren- 
dered    118"i 

iron  order  removing  action  from  countv  murt ••  844 


INDfiX. 

AppealH  —  Contlniie<1. 

I.  General  provisions  —  Continued. 

6.  Hearing;  questions  reviewed  —  Continued. 

review  of  order  o£  court  other  than  that  in  which  action 

pending 774 

from  order   for  new  trial  brings  up  judgnient  o€  reversal.   131 S 
review    of    judgment    of    condemnation    on    appad    from 

iinal    order     ^ 3373 

remarks   or   comments  of  judge,   duly  excepted  to,  shall 

be    subject   of    review 1323a 

7.  Determination  of  appeal;  judgment, 

judgment  or  order   determining  appeal 1817 

final  judgment  on  affirmance  ot  anl«rlocutory  judgicient..  1231 
cancelling  or  correcting  docket  on  reversal  or  modifica- 
tion '.  .    '...,.... 1321 

enforcing  affirmance  or  modification  of  judgment 1319 

enforcinK  affirmance  or  modification  of  order 1320 

on  reversal  on  law  only,  action  for.  wrong  not  abated  by 

' '  death  of  judgment  debtor 764 

lien  of  reversed  or  modified  judgment  pending  appeal  to 

court  of  appeals  1321 

cancelling  or  correcting  docket  on  reversal  of  modificatloa 
by  court  of  appeals  .•..«,« • .  1323 

8.  ttestitntion. 

when  ordered • 1323 

not  to  affect  title  of  purchaser 1333 

when  property  sold   1323 

on  reversal  of  final  order  in  summary  proceecUngs  to  re- 

cover  possession  of  land 220 

on  reversal  of  decree  o(  order  of  surrogate's  court 2B67 

9.  Costs. 

certain  provisions  not  applicable 3237 

on  appeal  from  final  judgment 3238 

on  appeal  from  interlocutory  judgment  or  order 3239 

on  appeal  to  supreme  court  or  appellate  division S2S1 

on  appeal  to  court  of  appeals 8351 

for  delay  on  appeal  to  court  of  appeals 3251«  32&4 

on  appeal  to  supreme  court  from  N.  Y.  muaicinal  court..  8213 
on  appeal  b^  plaintiff   from  judgment  for  defendant  in 
condemnation  proceeding • 3376 

II.  In  special  procseoings. 

governed  by  provisions  relating  to  appeals  in  actions 1361 

from  order  ox  supreme  court  affecting  substantial  right 1356 

to  appellate  division  from  orders  of  another  cooit VKi 

limitation  of  time  . .' 1350 

method   of  perfecting 1300 

stay  of  execution  pending  appeal 1360 

hearing 1360 

appeal  from  final  order  brings  up  preceding  orders 1398 

entry  and  enforcement  of  order  determining.  ...«..•••••....  1360 

UL   To  COURT  OP  APPEALS. 

1.  fVhen  appeal  may  be  taken. 

jurisdiction  of  appeals  from  final  judgments IdO 

from  final  orders 190 

from  orders  granting  new  trials 190 

on  questions  certified  by  appdlate  diviakm 190 

appeals  from  inferior  courts  limited 191 

when  appeal  to  be  taken  only  by  leave  of  oourt 191 

limited  to  questions  of  law 191 

BO  appeal  from  unanimous  affirmance  in  ecrtain  eases,  un« 

less  allowed 191 

what  appeals  may  be  taken ••••• 1824 

^ViB  motion  for  leave  to  be  made* ••••  1310 
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Lppeala  —  Comtlmued. 

in.  To  coyxT  OF  APPBALS  —  Continued. 

1.  Wft€H  appedi  may  hg  token  —  Conttnued. 

limitation  of  time  to  appeal 

itom   final  judgment   after   affirmance   of    interlocutory 

judgment 1830 

from  refusal  of  new  trial  by  appellate  division ISSfi 

from  final  order  in  summary  proceedings  to  recover  pos- 
aeaakm  of  land  to  be  taken  only  by  leave 2261 

S.  Questions  reviewed. 

limited  to  questions  of  law 191 

unanimous  decision  that  evidence  supports  judgment  not 

reviewable 191 

reversal  below  presumed  not  to  be  on  facts 1838 

ouestions  reviewed* 1837 

oecision-  by  divided  court  that  evidence  supports  finding. .  1337 
affirmance  of '  interlocutory  judgment  on  appeal  from  final 

judgment 1350 

denial  of  nen^  trial  on  appeal  from  final  judgment 1850 

exception   not  necessary  to  review  judgment  on  verdict 

subject  to  opinion  of^  court 1389 

case  ^  on    appeal    from    judgment   on    verdict   subject    to 

opinion  of  court   1889 

judgment  on  determination  of  appeal 1387 

&  SecuHty;  stay  of  proceedings. 

■pedal  provisions  regulating  security  not  affected 1338 

security  to  perfect  appeal 1820 

two  or  more  undertakings  in  one  instrument 1834 

sureties  to  undertaking 1334 

aervice  of  undertaking  and  notice  of  filing 1334 

undertaking  need  not  be  approved 1335 

notice  of  exception  to  sureties 1335 

notice  of  justification 1335 

justification  of  sureties 1335 

reference  on  justification  of  sureties 1335 

expenses  of  reference  on  justification 1335 

admitting  prisoner  to  bail  pending  appeal 2002-2004 

stay  pending  motion  for  leave 1310 

secunty  to  stay  execution  on  judgment  for  money 1327 

orde**  tor  further  undertaking  to  stay  execution 1327 

stay  of  execution  on  judgment  for  delivery  of  property. .  1328 

on  appeal  from  judgment  or  order  of  affirmance. .  1332 

on  judgment  for  chattel 1329 

on  judgment  directing  execution  of  conveyance...  1330 
on  judgment  for  sale  or  possession  of  real  prop- 
erty    1331 

on  judgment  of  foreclosure  and  for  deficiency 1331 

4b  Hearing;  determination,  etc. 

preference  of  appeal  involving  title  to  office 229 

of  second  and  subsequent  appeals 196 

of  appeals  from  unanimous  affirmances  by  appellate 

division ...rrrrr..  791 

of  appeals  from  decision  •f  surrogate. 791 

of  actions  by  or  against  persons  in  representative 
capacity 791 

of  appeals  from  judgment  declaring  statute  uncon- 
stitutional. .  . 791 

when  party  has  died  pending  the  action 791 

rendition  of  judgment  absolute 194 

judgment   on   si>ecial   verdict    1187 

may  grant  leave  to  amend  on  decision  of  demurrer 497 

remittitur 194 

costs 8251 

damages  for  delay 3291,  3254 
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IV.   To  AFFILLATI   OIVZSXOX. 

I.  Applications  for  prcvisioual  rtm^dUM  wU  ^ri^rt  wkh^mi 

notice,  • 

may  vacate  or  modify  without  notice,  orders  aude  witik> 

out  notice 184i 

may  grant  order  applied  for  without  notice  and  refined 

lilow 13tt 

may  erant  provisional  remedy  applied  for  without  notice 

and  refused  below  13tt 

2b  When  appeal  may  be  taken. 

limitation  of.  time Iffl 

final  judgments UM 

interlocutory  judgments IMD 

orders 1347 

orders  out  of  court 1818 

from  court  of  claims 278 

See  infra,  V,  From  court  of  cUdme. 

8.  Undertaking;  stay  of  proceedings, 

appellate  division  mav  grant  stay 1818 

security  not  required  to  perfect 1881 

stay  of  execution  on 1881 

when  undertaking  operates  as  stay 

A.  Hearing;  questions  reviewed. 

papers  on  which  appeal  heard 

papers  to  be  filed 1868 

where  heard 18B6 

transfer  of  appeal  to  another  department 281.  1866 

certified  copy  of  order  to  be  transmitted  to  county  clerk.  1866 

preference  of  appeal   involving  title  to  office 2X8 

from  judgment  declaring  statute  unconstitutional..     781 
in   actions  by  or  against  persons  acting  in  repre* 

sentative  capacity 781 

from  decision  of  surrogate 781 

questions  reviewed  on  appeal  from  judgments 1846 

from  judgment  on  decision  or  report   -  889 

from  final  judgment  after  affirmance  of  interlocu- 

tory  judgment   1850 

from  final  jud^ent  after  denial  of  new  trial  by 
appellate  division   ISSO 

w  Determination  and  judgment. 

on  appeal  from  judgment  on  decision  or  report OM 

entry  of  order  on  determination 1356 

entry  of  judgment  on  order  determining 1866 

judgment-roll  on  determination  1854 

\%    ^KOM    COURT  OF   CI.AZMB. 

from  orders  and  judgments    375 

questions  reviewable 27S 

practice 275 

time  for  taking  appeal 276 

notice  of  appeal   278 

settlement  of  case   27T 

service  of  case  on  appeal 27T 

amendments  to  case 277 

preference  of  appears  278 

questions  reviewable  .  , 278 

judgment , , ^ 
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Appeals  —  OoBttm«ed« 

VI.   TmOU  SUmKOGATB*S   COUKT. 

1.  fVhfn  apptal  may  be  taken, 

how  determination  of  surrogate  reviewed 348t 

when  party  may  appeal 280t 

after  jury  trial  in  N.  Y.  county  of  proceedings  for  pro- 
bate of  will   2647 

after  jury  trial  of  proceedings  to  sell  decedent's  realty  to 

pay  debts 2649 

from  decrea  for  distribution  on  sale  of  realty  for  dece- 
dent's debts 2791 

no  appeal  from  decree  or  order  on  default 2568 

when  person  not  a  party  may  appeal 2569 

to  what  court  appeal  lies 2570 

time  to  appeal 2572 

designation  of  parties  to  appeal 1296,  2676 

necessary  parties  to   2578 

bringing  in  additional  parties  after  appeal 2678 

substitution  of  representative  of  deceased  party....  1297,  2575 

proceedings  when  party  dies  pending  appeal 1298,  2576 

order    of     substitution    of    representative    of    deceased 

party 1299.  2675 

service  of  notice  of  appeal 2574 

appellate    court    may    supply    defect    in    perfecting    ap- 
peal   :........ : 130S,  2576 

fees  for  certifying  papers 2567 

stipulation   waiving  certification   of  papers 2667 

%  Security;  stay  of  proceedings. 

security  to  perfect  appeal 2677 

undertaking  to  stay  execution 2678 

undertaking  to  stay  commitment  for  disobedience  to  de- 
cree or  order 2679 

amount  of  undertaking  to  stay  proceedings 2680 

undertaking  on  appeal 1806-1800,  2576 

requisites  of  undertaking 2581 

action  on  undertaking 2581 

suspension  of  decree  for  probate  by 2582 

Sowers  of  executors  and  administrators  pending  appeals.  2682 
ccree  revoking  probate  or  letters  not  stayed 2S83 

removal,  etc.,  of  executor,  administrator  or  guardian  not 

•tayed 2588 

removal,  etc.,  of  testamentary  trustee  not  stayed 2688 

appointment  of  temporary  administrator  or  appraiser  not 

rtayed 2588 

perfected  appeal  stays  proceedings  in  cases  not  expressly 
provided  for 2584 

SL  Hearing;  questions  reviewed, 

bringing  up  intermediate  orders  for  review 2671 

brings  up  for  review  each  decision  excepted  to. 2646 

may  be  on  law  or  facts 2676 

facts  reviewable  only  on  case  settled 2676 

appellate  court  has  same  power  to  decide  facts  as  surro- 
gate   2586 

I4)pellate  court  may  take  further  testimony  and  appoint 

referee 2686 

immaterial  error  in  admitting  or  rejecting  evidence  to  be 
disregarded 2646 

4>  Determination  and  judgment. 

judgment  or  order  on  appeal 2987 

awarding  restitution  on  reversal  .  . 2587 

order  to  be  transmitted  and  carried  iuto  effect 2685 

jury  trial  on  reversal  in  probate  cases 26M 

award  of  costa 

COfts  stme  as  in  supreme  court ,,•,,,.#•< 
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Appeal*  —  Continued. 

Vll.    To  SUPREME   COURT   FROM    INFERIOR   COURTSt 

when  appeal  may  be  taken Io40 

orders  anectine  substantial  rights  appealable 1342 

from  New  York  mnnjcinal  court S213 

where  and   how  heard    1344 

limitation  of  time  to  appeal 1341,   1343 

security   not   rcnuired   to   perfect 1341,   1343 

security  to  stay  execution  1341,  1343 

to  be  heard  by  appellate  division,  except  in  first  aod  fourth 

departments 1844 

to  be  heard  by  appellate  term  in  first  and  fourth  departments.   1344 
allowance  of  appeal  to  appellate  division,  first  department... .   1344 

where  judgment  or  order  on  appeal  entered 1345 

judgment  on  appeal  from  N.  V.  municipal  court 3213 

allowance  of  appeal  to  appellate  division 1344 

stay  on  appeal  to  court  of  appeals 1345 

VIII.  From  city  cmrRT  of  New  York. 

to  supreme  court  from  judgment 31fW 

from   order  or   interlocutory  judgment 3189 

where  and  how  heard   1344 

time  to  appeal   3190 

clerk's    fees    for  certifying   papers 3194a 

stipulation  waiving  certification  of  papers   319to 

hearing  of  appeal   3190 

exercise  of  discretion  may  be  reviewed 3189 

stipulation    for    judgment    absolute    on    affirmance    of    order 

•granting   new    trial    ^ 3191 

when  appeal  may  be  taken  to  appellate  division 3191 

practice   and   proceedings   on   appeal  to  appellate  division 3198 

time  to  appcnl  to  appellate  division 3198 

enforcing  determination  of  appellate  court 3194 

judgment  absolute  on  affirmance  of  order  granting  new  trial.  3194 
costs 3251 

IX.  From  local  courts  of  Albany  and  Troy. 

to  county  court  from  Albany  city  court 8213 

to  county  court  from  Troy  justice's  court 8213 

X.  From  ju«ti««'  courts. 

1.  When  appeal  may  be  taken, 

who  may  appeal 8045 

judgment  reviewable  onlv  by  appeal 8014 

to  county  court  from  oraer  on  clsim  to  surplus  on  sale  of 

strays *". 808S 

to  supreme  court  from  order  on  claim  to  surplus  on  sale 

of  strays 8066 

from  order  on  demand  for  possession  of  strays 8108 

from  final  order  on  proceedings  for  sale  of  stray SIM 

from  judgment  foreclosingr  mechanic's  lien 840B 

%  Taking  the  appeal;  Justice's  return. 

to  what  court  appeal  to  be  taken 8045 

when  and  how  taiken  . 8046 

service  of  notice  on  justice 3047 

payment  of  costs  ana  justice's  fee 8047 

service  of  notice  on  respondent 8048 

supplying  defects,  etc.,  in  perfecting  appeal....* 8049 

demand  of  new  trial  as  of  right 8068 

justice's  return 8063 

return  after  tcm  of  office 8054 

compelling  further  return   .- 8065 

8.  Stay  of  execution. 

undertaking  to  stay  execution 8QB0 

filing  undertaking  m-faen  justice  is  dead .•....•••.  8018 
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X.   F«OK   JUSTICKS'   C0UST8  —  CoiltkltMd. 

4.  Hearing  and  dstermination, 

^>^nK • JJg 

papers  on  appeal JOW 

atipuUtion  by  respondent  for  reversal 8062 

dismissal  lor  failure  to  prosecute  3062 

determination,  when  justice  unable  to  make  return 8056 

determination,  when  error  in  fact  alleged 3057 

setting  off  costs  and  recovery 3059 

costs  below  included  in  disbursements 3060 

judgment  .   .  .    3068 

jud^ent-roll 8061 

restitution  on  reversal 8058 

oew  trial  on  appeal  from  judgment  by  default 3064 

proceedings  on  new  trial  before  justice 8065 

costs  of  appeal 8068 

to  whom  costs  awarded 8066 

amount  of  costs 8067 

0.  Nntf  trial*  of  right  on. 

See  "  JvtncB  o»  tmm  Psacb;  *•  "  New  Teial." 


in  person  or  by  attorney » 65,  2628 

of  one  attorney  for  more  than  one  defendant '. 470 

time  for 421 

when  summons  served  on  guardian  ad  litem  of  absent 

infant 473 

how  made 421 

notice  or  pleading  to  be  subscribed  by  attorney 421 

without  demand  for  copy  of  complaint 422 

voluntary,  is  equivalent  to  service  of  summons 424 

demand  for  copy  of  complaint 470 

motions  on  default  of  appearance 768 

after  appearance,  papers  to  be  served  on  attorney 709 

demand  for  notice  ot  assessment  of  damages  is  not 1219 

in  person  or  by  attorney  in  condemnation  proceeding 8364 

of  infant  or  incompetent  person  in  condemnation  proceeding. . .  8363 

to  oppose  application  for  sale,  etc.,  for  corporate  real  property..  3893 

in  surrosate  s  court,  jurisdiction  acquired  by  appearance 2474 

effect  of  appearance 2528 

may  be  in  person  or  by  attorney 2528 

person  not  cited  on  probate  of  will 2^7 

persons  interested  on  application  for  probate  of  heirship.  2656 

of  persons  not  cited  on  application  for  administration 2663 

in  Jtnticrs  court,  action  commenced  by 2876 

in  person  or  by  attorney 2886 

of  guardian  ad  litem  for  infant 2887,  2888 

proof  of  attorney's  authority   2890 

•to  watt-  one-  hour  for 2893 

of  plaintiff,  when  defendant  arrested 2899 

A9»«ll*t«  Diwt«l«m« 

I.  Covtrmrrioir  of  court. 

•  court  of  reeord  . • •• •  9 

seal  of 282 

designation  of  justices  of .••••••••••  220 

must  be  filed •• 228 

revocation ...•••* •  • .  223 

judge     not    disqualified     when     policyholder    of     Insurance 

compan:|r    46 

associate  justice  may  preside   2?8 

quorum     220,  280 

.number  ot  juitice«  necessary  to  decision ••  220,  280 
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^»»«nate  l>iTi«ioii  —  Continued. 

I.  CoMSTiTUTioN  OF  COURT  —  Continued. 

appointment  of  times  and  places  of  terms SK 

of  terms  to  be  published SS 

of  extraordinary  terms  of 984 

location  of  courts 0) 

reports  of,  see  "  SurtBMx  Couit  RsPoaTBa." 

II.  Officers,  courthouses,  etc. 

appointment  of  clerk   89.  221 

deputy  clerks 221 

librarian    221 

stenoflrraphers  221 

attendants   g 

consultation  clerk  in  fourth  department g 

reporter  SO^  MA<a99 

Oiefk  must  attend  term 242 

attendance  of  officers  at  term 242 

payment  of  fees  and  expenses  of  officers 241 

stationery  and  minute  books 242 

heating,  etc,  of  courtroom   212 

telegraphing  day  calendar  to  county  clerks 242 

III.  JuaiSDICTION    AND  POWUS. 

powers   of  justices   of 229 

appointment  of  special  and  trial  terms  by 221 

assignment  of  justices  to  hold  trial  and  special  terms 212 

designation  of  temporary  jail  by  presiding  justice. .  18S,  198,    144 

transfer  of  appeals  to  another  department 280l    221 

power  to  make  rules 229 

jurisdiction .' . . .     229 

submission  of  controversjr  to 1270-1281 

may  vacate  or   modify   without  notice,   orders  made  without 

notice IMS 

may    grant    order    applied    for    without    notice,    and    refused 

below 1548 

may  grant  provisional  remedy  applied  for  without  notice  and 

refused  below 1248 

may  grant  stay  pending  appeal 1248 

may  hear  exceptions  in  first  instance 1009 

motion  for  new  trial  to,  when  trial  by  court  or  referee 1001 

judgment  on  motion  for  new  trial  in  first  instance. 1227 

judgment  on  appeal  from  judgment  where  special  or  general 

verdict  rendered IIJJ 

may  supply  defects  and  irregularities 1» 

may  grant  leave  to  amend  on  decision  of  demurrer 48T 

when  mandamus  granted  by 2099 

See  "  Mandamus."  ^^ 

when   writ  of  prohibition  granted  by 2091 

See  ••  Prohibition." 

when  certiorari  to  review  granted  by 1124 

See  "  Certioeaii." 

IV.  Afprals  to.    See  "  Apfsals." 
Appertlonntent. 

rents,  annuities  and  dividends  on  death  of  ptrMn  latcrttiad...  2t29 
Apprniaers. 

reference  on  application  for  appointment 827 

of  vessel  attached 661 

appointment  of.  for  estate  of  decedent ,   2711 

on  application  to  mortRage  decedent's  realty  to  pay  debts  2760 

by  surrogate's  court  not  stayed  by  appeal 2583 

appraisal  of  docedont's  estate 2711 

clerks  oC  surroRatc's  courts  not  to  act  as 2509 

fees,  in  surrogate's  court 2605,  2711 
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▲r1bl<imtl«ii. 

I.  The  submission. 

when  submission  cannot  be  made 

what  controversies  may  be  submitted 

execution  and  acknowledgment   of  submission 2866 

may  stipulate  for  entry  of  judgment  on  award 2866 

appointment  of  additional  arbitrator  or  umpire 2367 

additional  arbitrator  or  umpire  to  sit  with  original  arbitrators.  2367 

appointment  of  time  and  place  for  hearing 2368 

notice  of  hearing 2368 

adjournments 2868 

oath  of  arbitrators  2369 

arbitrator  may  issue  subpoena   854 

requiring  attendance  of  witnesses   2370 

all  the  arbitrators  to  meet 2871 

fees  of  arbitrators  2871 

right  to   revoke    2888 

who  mar  exercise  right  to  revoke 2883 

submission  cannot  be  revoked  after  close  of  hearings 2888 

revocation  of  submission  by  death  of  party  before  award....  2382 

by  appointment  of  committee  for  party 2882 

party  revoking,  liable  for  costs,  damages  and  expenses 2384 

recovery  against  party  revoking  limited  to  actual  damages...  2885 

effect  of  futile  submission  on  limitation  of  action 411 

n.  Tks  awaid. 

award  by  majority    2871 

may  require  payment  of  fees  and  expenses 2371 

to  be  acknowledged  or  proved  2872 

motion  to  confirm 2373 

notice  of  motion  to  confirm  2373 

upon  what  grounds  vacated   2374 

when  award  may  be  modified  or  corrected 2376 

when  motions  to  vacate,  modify  or  correct  award  to  be  made.  2376 

stay  pending  motion  to  vacate 2876 

costs  on  vacating 2876 

rehearing  on  vacating 2374 

proceedings  on  death  of  j>arty  after  award 2882 

proceedings  where  committee  appointed  for  party  after  award.  2882 

III.  Ehtey  of  judgmbnt. 

entry  of  judgment  on  award  2378 

in  what  counter  judgment  to  be  entered 2366 

costs  on  entering  judgment   2378 

judgment-roll   2379 

docketing   judgment    2379 

effect 2380 

enforcement 2380 

appeal  from  order  or  judgment 2381 

entry  on  death  of  party  after  award   2382 

right  of  action  in  affirmance,   disaffirmance   or  modification, 
not  affected 2886 

Avaay. 

pay,  pensions,  rewards,  arms,  etc.,  exempt  from  execution 1888 

Ameai. 

See,  also,  "  Pkovisional  RsifBOtBa." 

X.   WRBN    OKDBt    MAY  ISSTTX. 

writ  of  ne  exeat  abolished B48 

in  civil  cases  only  when  expressly  authorised 6w 

right  to,  dependent  on  nature  of  action » M9 

lor    non-payment   of   costs lo 
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ArYe«t  —  Coiitiii«ed. 

I.  Whin  okou  mat  issux  —  Continued. 

for  non-payment  of  contract  debt «••«•••  M 

allegation  of  fraud  in  contracting  debt 641 

Itctions  for  funds,  etc.,  of  state,  municipalities,  etc Ml 

complaint  demanding  performance  of   act 65C 

right  dependent  on  extrinsic  facts 95C 

when  of  right 651 

when   discretionary    551 

arrest  for  fraud,  not  affected  by  judgment  for  price,  etc SSH 

foreign  judgment  does  not  affect  right SE3 

against  person   usurping  office 19tf 

prisoner  may  be  committed  for  ciril  contempt  on  ditcharge 

from  custody 2282 

in  habeas  corpus,  of  person  about  to  remove  prisoner...  2054-2067 

new  order  of,  agaiast  escaped  sick  prisoner 127 

of  juror  for  non-attendance 1110,  1151 

of  delinquent  on  warrant  to  collect  fine 2290 

II.   EXZMPTION   AND   PRIVILEGE  FKOM  AEtXST. 

not  abridged  by  prcnirisions  relating  to  justices*  ooiirta 2904 

women  not  to  be  arrested,  except,  etc 653 

lunatics  and  idiots  to  be  discharged 554 

infants  under  fourteen  to  be  discharged 654 

persons  sued  in  representative  capacity  not  to  be  arretted...  565 

privilege   from 664 

of  officers  of  court 6<B 

of  attorneys   566 

of    witness 869 

of  officer  conveying  prisoner  through  another  county...  119 

of  prisoner  being  conveyed  through  another  county ...  119 
officer  of  unincorporated  association  exempt  in  action  against 

association 1921 

discharged  insolvent  debtor  exempt 221S 

privileged  persons  to  be  discharged 664 

discharge  of  witness  arrested  in  violation  of  privilege 861 

what  judges  may  discharge  witnesses  illegally  arrested 863 

order  discharging  privileged  person   does  not  bar  second  ar- 
rest    564 

of  witness  in  violation  of  privilege  is  void 88S 

damages  for  arrest  of  witness  in  violation  of  privilege 863 

liability  of  sheriff  for  arrest  in  violation  of  privilege 864 

III.  The  okdzk. 

who  may  grant  order 666 

when  to  be  made  by  court  only 661 

time  for  rendition  of  final  decision 719 

proof  required  to  procure 657 

when    granted   651 

when  granted  without  complaint 658 

service  of  amended  complaint  to  sustain  order 668 

may  be  granted  on  counterclaim 720 

not  granted  with  injunction  or  attachment,  except,  etc 711 

in  actions  against  joint  debtors 1941 

when  security  given  on  appeal Kl 

not  granted  on  submitted  controversy IS| 

contents  and  form  of  order 061 

to  whom  order  directed 8J 

bail  to  be  specified Ofi 

papers  to  be  filed 

aecurity  upon  order  by  court 

security  upon  order  by  judge 

undertaking  not  impaired  by  removal  of  action  from  coonty 

e«Durt , », 841' 
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Arvest  —  Continued. 

III.  Tbi  OROEi  —  Continued. 

security  for,  not  required  from  state,  municipality,  etc 1900 

liability  of  state,  municipality  or  officer  for  damaffet 1900 

arrest  in  proceedings  supplementary  to  execution 2<^-2489 

right  to  replevy  when  order  of  arrest  has  issued 1714 

costs  for  procuring  order  of  arrest 8261 

^|V»  Vacatino  ok  modzfyiro  oaon. 

to  whom  application  to  be  made 568 

time  for  rendition  of  final  decision 710 

when  order  granted  before  service  of  complaint 558 

time  for  making  application  to  vacate. 667 

time  for  making  application  to  increase  security 667 

V.  ExtCUTIKO   TRB    OKDXK. 

how  order  executed 668 

order  of,  from  N.  Y.  city  court  to  be  executed  by  sheriff. . . .  830 
attachment    issued    by    surrogate    may    be    executed    in    any 

county 2616 

limiting  time  for  execution .- 661 

when  permitted  on  Sunday 6 

copy  of  papers  to  be  delivered  to  defendant 662 

sheriff  not  to  take  reward  for  waiting  for  prisoner 114 

prisoner  may  be  conveyed  through  another  county 118 

delivery  of  order,  etc.,  to  sheriff's  successor 187 

filing  papers  if  bail  not  given 600 

of  sheriff  by  coroner 174 

in  action  in  which  sheriff  is  plaintiff 170,    180 

sheriff's  fees  for  serving  and  executing  order 8807 

VI.  Custody  and  DmtKTioir  or  piisoirn.     See,  also,  "IicntsoN* 

MIKT." 

custody  of  prisoner 110 

t«rm  of  imprisonment  limited Ill 

support  of   prisoners 113 

sheriff  not  to  charge  for  food,  etc 118 

charges  for  lodging,  etc.,  of  prisoner 111^ 

prisoner  may  send  for  necessaries 116 

charges  for  rent,  etc.,  prohibited 117 

rewards  other  than  fees  allowed  by  law  prohibited 117 

when  entitled  to  jail  liberties 140 

time  to  serve  answer  of  person  arrested 666 

how  sheriff  confined 175 

place  of  sheriff's  confinement  deemed  a  jail 176 

attachment  in  contempt   not  to   issue  against   person  under 

arrest   2278 

habeas  corpus  to  answer  for  civil  contempt 2278 

remand  of  prisoner  on  habeas  corpus  to  answer  for  civil  con- 
tempt    ^ 2282 

habeas  corpus  to  produce  prisoner  on  proceeding  to  discover 

death  of  life  tenant 2807 

•herirs  liability  for  escape 168,    150 

VII.  Admission  to  jail  LiBxaTits.    See  "Jail  Liberties." 
Vlll.  Discharge  from  arrest.     See,  also,  "  Insolvent  Debtors." 

for  delay  in  prosecuting  action 672 

for  delay  in  entering  judgment   ".......     572 

for  delay  in  issuing  execution 572 

release  on  discharge  of  insolvent  debtor 2185 

how  validity  of  discharge  of  insolvent  debtor  tested 2185 

validity  of  discharge  ot  insolvent  debtor  may  be  attacked  on 

motion  to  vacate 2187 
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Arrest  —  Continued. 

IX.  PlOCBSDINGI    AFTEK    JVWBMXNT.      See,    slfO,    "  ExtCVTtOH.'* 

plaintiff  must  prove  allegatioo  of  frauduleat  mitiippUcaticMi. .  M8 

arrest  after  final  judgment 661 

execution  against  person  after  order  of  arrest 1487 

X.  Bail. 

punishment  for  giving  fictitious  bail X4 

defendant  must  be  discharged  on.  giying  bail ST3 

opportunity  to  procure 57S 

defendant  may  elect  to  give  bail  or  bond  for  liberties 574 

contents  of  undertaking. 575 

examination  of    sureties 576 

justification  of  sureties 576 

notice  of  justification  in  N.  Y.  city  court..... .••..  S161 

service  of  papers  on  plaintiff's  attorney 577 

when  bail  deemed  accepted. . « 577 

notiee  of  rejection 577 

notice  o€  justification  on  r^eetion  by  plaintiff 678 

•ubstitution  of  new  bail  on  rejection  by  -plaintiff 678 

qualifications- 578 

examanatioo  in  justification. 680 

allowance    of: 581 

deposit  in  lieu  of  bail 582 

payment-  of  deposit  into  court 688 

substitution  of  bail  for  deposit 584 

application-  of  deposit   585 

directi<Hi  for  payment  of  deposit  to  third  person 588 

when  sheriff  liable  as  bail 687 

{proceedings  on  judgment  against  sheriff. 688 

lability  of  bail  to  sheriff 688 

XI.  Chasgino  and  dischakgino  bail. 

exoneration  by  surrender  of  defendant 591,  5d2 

how  surrender  to  be  made 592 

bail  may^  arrest  defendant  to  effect  surrender 608 

exoneration  by  defendant's  voluntary  surrender 604 

custodjr  of  person  surrendered  in  exoneration 110 

liabilities  of  sheriff  as  bail 606 

riirhts  of  sheriff  liable  as 595 

bail  to  be  proceeded  against  by  action  only. 608 

action  against  bail  only  after  return  of  execution 597 

duty  of  sheriff  on  execution  to  charge  bail « . . . .  508 

defences  in  action  against  bail 590 

relief  of^  bail  when  defendant  arrested  for  crime 60O 

exoneration  by  death  of  defendant 601 

exoneration  bjr  discharge  of  defendant  from  obligation 801 

extension  of  time  to  surrender  defendant 601 

payment  of  costs  as  conditipn  of  exoneration.  •«•••••  •••••••  601 

XIL  I»  New  Yoik  axv  couai. 
1,  Central  provisions, 

time- of  defendant  to  answer •• 8186 

power  to  relieve  from  imprisonment....... 8168 

notice  of  non>acceptance  of  bail .«...•  8188 

natica  of  justification  of  bail • • 8168 

8L  Im  marins  causes, 

erder  of  arrest •  •  • .  •  S177 

contents  of  order •  8178 

execution  of  order 8179 

service  of  summons  and  order 8179 

Ml'  or  deposit  before  return •  8180,  81^ 

after  return •••• ••••.  ^ 
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Ajnteut  —  Continued^ 

XII.  Ik  N«w  York  citt  cou»t  —  Continued. 
2.  In  marint  causes  —  Continued. 

custody  of  defendant « Sltt 

return  of  sheriff 8184 

appearance  and  proceedings  after  return 8186 

XIII.  IM  JU8TICE3'  covsTS;    See,  also,  "Justice  of  thi  P«ac«." 

privilege  from  arrest  not  abridged  or  affected 2904 

females  exempt 2884 

in  what  actions  order  granted 2805 

grounds  for  granting  order 2894 

proof  of  extrinsic  facts  necessary  in  action  for  misappropriat- 
ing fund* 2908 

sufficiency  of  papers 2896 

plaintiff's  undertaking  on 2896 

contents  of "  order  2897 

execution  of*  order 2898 

constable's  return  2899 

plaintiff  must  appear  when  notified 2899 

defendant  to  be  kept  in  custody 2900 

■  motion  to  diftcharge  from  arrest 2901 

effect  of  order  discharging 290g 

when  summons  accompanied  by  order  returnable 28T7 

discharge  of  defendant  on  adjournment  by  plaintlif 2964 

undertaking  for  discharge  of  defendant  pending  adjoununent.  2968 

XIV.  IM    Nxw    York    MumcxpAL    coirtTS.      See,  also,  "  Viw  York 

MtJNICIPAL    CdURTS." 

order 3210.  32U 

proceedings  on  order ; 3218 

XV.  In  locai.  courts  of  Albany  and  Tbdy. 

in  Troy  justice's  court   3210,  3211 

in  Albany  city  court  8210,  32x1 

Assault  and  Battftvr* 

included  in  term  "  personal  injury  " 8343 

limitation   of  actions 384 

jurisdiction  of   N:    V.   city  conrt  over  actions   for   assaults  on 

vessels 817 

arrest  in  marine  action  in  N.  Y.  city  court 3177-8187 

excepted  from  jurisdiction  of  justice's  court   2863 

of  Albany   city  court   2863,  3223 

of  Troy  justice's  court   2863,  3223 

costs-  when  recovery  is  less  than  $60  > 3228 

Assesfljnent.  of  Damages. 

I.  In  AcnoKS. 

by- jury  in  action  to  recover  money  1183 

on-  judgment  by  default   1215 

in  replevin   after  trial 1726 

on  judgment  by  default    1729 

deposition  without  state  for  use  on 888 

in  action  for  negligently  causing  death  1904 

n.  Writ  or. 

fof  general"  provisions,  see  "  Writs." 

a  state  writ   1991 

substituted  for  writ  of  ad  quod  damnum  f0M«  2106 
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iLs«e««meiit  of  Drnmaves  —  Contlniied* 

II.  W»iT  OF  —  Continued. 

may  issue  on  behalf  of  United  States •,. Ulf 

application  for  writ 2101 

attorney-general  or  district  attorney  to  make  application 21flB 

to  whom  writ  directed 2101 

contents 210i 

advertisement  of  notice  of  execution 2Ki 

sheriff  to   summon  jurors 21Ct 

jurors  to  be  sworn 2110 

▼lew  by  jury 2111 

jury  to  make  inquisition 2111 

second  jury  on  disagreement  of  first 2111 

inquisition  to  be  signed  and  filed 2111 

return  of  sheriff  to  writ 2111 

notice  of  application  to  confirm  or  set  aside 2112 

setting  aside  inquisition 211S 

order  confirming '    2114 

vesting  of  title  in  state 2114,  2111 

state  treasurer  to  pay  damages  to  governor 2116 

governor  to  pay  damages  into  court 2111 

investment    of 2117 

determination  of  claims  to  money  paid  into  court 3118 

Ammeim. 

See,  also.  "  Dscbdbnts'  Estatbs;  "  "  Exscutoh  Air»  A»- 

MINISTKATOaS." 

defined,  in  surrogate's  practice ...••. jP* 

order  or  decree  as  evidence  of SB 

Aaalffnee. 

may  include  cost  of  bond  in  commissions •    tttO 

not  to  be  arrested,  except  for  personal  act SM 

official,  security  for  costs  by 8268L  8270,  2271 

consent  of,  to  dischatrge  of  insolvent 21Bt 

Aaalffnmeiit. 

by  insolvent  debtor,  see  "  Insolvbnt  Dbbtoksi" 
on   application   for  discharge  from  imprisonment  under  tseev* 
tion,   see  "  Execution." 

assignee  of  claim  may  sue IW 

what  claims  or  demands  assignable 1910 

of  cause  of  action  for  usury 1911 

judgment   assignable 191S 

when  transfer  of  judgment  conveys  cause  of  action 1912 

assignee  takes  subject  to  equities  accruing  before  notice 1909 

counterclaims  in  actions  on  assigned  claims 60S 

in  actions  by  assignees  of  bills  and  notes 603 

substitution  or  joinder  of  assignee  as  party 764 

assignor  of  judgment  must  acknowledge 1982 

of  undertaking  on  attachment  on  discharge  of  defendant 710 

of  right  to  sheriff's  deed  on  sale  or  execution 1474 

action  by  assignee  to  recover  chattel 1908 

liability  of  transferee  of  cause  of  action  for  eosts 8917 

Aaalffnment  for  Benefit  of  Credltorn. 

petition  of  surety  of  assignee  to  be  relieved  from  hand ttl  I 

S reference  of  actions  by  or  against  assignee 791  f 
ling  notice  of  assignment  of  judgment 1961 J 

consent  to  discharge  insolvent  debtor 2161  j 

Annlnta»ce. 

when  writ  Issues  in  condemnation  proceeding ••.••.••.98 
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jurisdiction  of  county  court  over  joint-stock  associttions 341 

action  by  or  against  president  or  treasurer 1919 

right  of  action  against  members  not  affected  1923 

what  deemed  an  association 1919 

death  or  incapacity  of  member  does  not  affect  action 1920 

substitution  of  successor  of  officer 1920 

effect  of  judgment  against  officer 1921 

issuance  of  execution  against 1921 

action  against  members  after  execution   against  association . .  1922 

limitation  of  action  against  members  suspended 1923 

misnomer  of  member 1924 

improper  joinder  of  person  not  liable  or  dead 1924 

provisions  relative  to  determination  of  claim  to  real  property 

applicable    1660 

services   of  summons  by  publication   upon   unincorporated 

associations 438 

I.  Whsm  wabbawt  ciamtsd. 

b/  whom  granted  in  city  court  of  New  York • 827 

time  for  rendition  of  final  decision 719 

not  to  be  granted  with  arrest  or  injunction,  except»  etc 719 

in  what  actions  granted  635 

facts  required,  to  procure  warrant 636 

in  action  against  public  officer  for  peculation 637 

may  be  granted  to  accompany  summons 638 

may  issue  on  counterclaim 720 

not  granted  on  submitted  controversy 1281 

in  action  to  charge  joint  debtor  not  summoned  in  previous 

suit  1940 

service  of  summons  after ^8 

affidavits  to  be  filed 639 

undertakinff  on   640 

contents  of  warrant 641 

to  whom  warrant  directed , 641 

midertakin^  not  avoided  by  defect  in  warrant 642 

not  invalidated  by  want  of  jurisdiction 642 

•acuHty  not  required  from  state,  municipality,  etc 1990 

liability  of  state,  municipality* or  officer  for  damages 1990 

n.   IXBCTTTtOir    OF    WAKIAHT    PENDING   THB   ACTION. 

sheriff  to  execute  warrant  of  city  court  of  New  York 888 

levy  by  sheriff  after  term  of  office 644 

levy  on  defendant's  property 644 

•eixure  of  books  of  account,  vouchers,  etc 644 

evidences  of  title 644 

unpaid  subscription  to  foreign  corporation. 646  . 

stock  of  corporation » 647 

bonds,  notes  and  instruments  for  payment  of  money 048 

interest  as  legatee  or  distributee 648 

interest   in    real    property (>4J 

notice  of  attachment  of  real  property 649 

personal  property  capable  of  manual  delivery 649 

personal  property  not  capable  of  manual  delivery 649 

property  discovered  tn  action  by  sheriff 649 

third  person  to  furnish  certificate  of  defendant's  interest 856 

examination  of  person  refusing  certificate  of  interest 651 

undertaking  to  carrier  by  water   662 

connivance  to  prevent  levy  on  Roods  aboard  ship 663 

inventory  by  sheriff  and  appraisers 664 

•hcriff  to  collect  debts,  etc.,   attached 666 

may  sue  on  debts,  etc..  attached..... 666 

•etion  by  sheriff  in  aid  of  attachment 665 

•etion  by  plaintiff  in  aid  of  attachment 677 

•ide  of  perishable  goods  and  animals 809 
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Attaelmeiit  —  CoBtinved. 

'II.   EXSCUTIOM   OF    WiOUtANT    PBNDXIfO   TBS    ACTION COBtllUSCd. 

enforcement  of  return  of  inventory 6lt 

refiiMl  to  return  inrentory  a  contempt 68t 

lerr  not  superseded  on  appeal   .^. . .  tSU 

additional  allowance  to  plaintiff  when  property  attached.  8aES2   8254 

computation  of  additional  allowance Mg 

sheriff*!  fees  on S307 

for    levying^   on   warrant 33*t7 

for    inventory    and    appraisal 33rtT 

poundage    3307 

exemption   of  exhibits   at   exhibitions 14(Us 

in.   VxCATIIfO  OK   MODZPYZNG   WAXtANT;    INCBXAfiNO  nCVUTT. 

when  warrant  "  annulled  "    8S4I 

who  may  move 681 

what  relief  may  be  asked 6BS 

motion  to  vacate  or  modify  or  increase  security W 

to  whom  application  made 66 

time  for  rendition  of  fioal  decision 7If 

on  what  papers  made 69 

denial  of,  not  to  prejudice  subsequent  motion 69 

restoration  of  attached  property  to  defendant   Tl» 

restoration  of  books,  vouchers,  etc.  to  defendant 710 

delivery  of  undertakings  to  defendant TIO 

assignment  of  undertakings  to  defendant TIO 

defendant  to  be  substituted  in  sheriff's  action TIO 

cancelling  notice  attaching  real  property TU 

sheriff  to  file  warrant  and  return  thereoa ...••••..•  TU 

IV.  DiscRAsox  or  attacrkzht. 

motion  for  discharge .....•••, .••....«•.•..•  68T 

undertaking  on   application ..t .•••..  688 

application  by  one  of  several  defendants 689 

undertaking  by  one  of  several  defendants .*• 080 

■ureties  to  justify  if  required 600 

sheriff^  to  retain  property  until  justification 691 

provisions  apply  to  vessels 69S 

partner  of  defendant  may  apply 6BS 

undertaking  by  partner  of  defendant 6M 

proceedings  to  ascertain  value  or  sufficiency  of  sureties 698 

notice  of  application 698 

undertaking  by  junior  creditor  to  prevent  release  of  foreign 

vessel •  • Vfk 

restoration  of  attached  property T09 

of  books,  vouchers,   etc TIO 

delivery  of  undertakings  to  defendant TIO 

assignment  of  undertakings  by  sheriff  to  defendant •  TIO 

defendant  to  be  substituted  in  sheriff's  action TIO 

.  cancellation  of-  notice  attaching  real  property •••••  Til 

•sheriff  -to  file  warrant  and  return  thereon • •  TU 

V.  PasFsaiwcss  bitwzbn  waikarts. 

rule  as  to  executions  governs. ••.......•• •    JJJ 

levy  under  junior  warrant 898 

undertaking  by  junior  to  prevent  release  of  foreign  vessel. ...  TW 

subsequent  attachment  of  foreign  vessel 7W 

rights  of  junior  in  action  in  aid  by  senior  and  sheriff. 70S 

action  in  aid  by  junior  jointly  with  sheriff 704 

rights  of  third  and  subsequent  creditors. 168 

f raer  of  preference  as  against  execution.  ...••,..,.«.,.  ^iffT,  1|98 
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VI.  Claims  of  third  paitibs  to  pkopbitt. 

trial  of  claim , .* ..^  106.  IM,    657 

indemnity  by  plaintiff  to  raeriff *. .     668 

*    amdavit  o£  claimant 657 

application  by  claimant  to  court *. .  658a 

undertaking    658a 

justification  of  sureties 668a,     690 

retention  of  property  until  justification 668a,     691 

payment  of  sneriff's  fees,  etc 668a 

action  by  sheriff  on  undertaking 658a 

finding  not  to  prejudice  claimant 659 

sheriff  to  keep  property  or  proceeds  until  judgment 674 

payment  of  money  into  court 676 

release  of  surplus  property   676 

sberiflF's  fees  tor  notifying  jury 8307 

1.  Domestic  vessels. 

proceedings  on  claim 660 

appraisal 661 

undertaking  for  release 662 

order  for  discharge < ^. .  668 

action  by  defendant  on  undertaking ^. .^. .  664 

action  by  sheriff  on  undertaking » . .  664 

defences  in  action  on  undertaking ^  .  666 

sale  by  sheriff   j671-678 

2.  Foreign  vessels. 

claim  of  ownership <6i6 

appraisal « 666 

notice  of  appraisal 667 

undertaking  by  plaintiff  668 

discharge  of  foreign  vessel ^ 669 

discharge  on  claim  of  title  .1 : 670 

sale  by  sheriff   671-673 

VII.  Actions  in  aid  of  attachment. 

by  sheriff ; 666 

by  plaintiff 677 

costs  in  action  by  plaintiff 677 

leaTe  to  plaintiff  to  sue « ....  .^. ..... , 678 

joining  plaintiff  with  sheriff  ...*». 679 

management  is  subject  to  direction  of  judge *.«...  68# 

rights  of  junior  in  action  by  senior  and  sheriff 703 

by  junior  plaintiff  jointly  with  sheriff 704 

VITI.  Prockedings  after  judgment. 

entry  of  judgment  by  default  on  service  by  publication 1217 

to  wnom  execution  issues 706 

when  judgment  enforceable  only  against  attached  property..  707 

requisites  of  execution  after  levy  of  attachment '. 1370 

how  judgment  satisfied   708 

order  of  sale  of  property 708 

concealing  or  withholding  property 708 

collection  of  debts  and  choses  m  action 708 

sale  by  sheriff  under  order  of  court ^ 7#8 

warrant  revived  by  reversal  of  judgment  for  defendant 394.') 

effect  of  stay  of  proceedings  on  final  judgment  for  defendant  3343 

IX  Actions  against  sheriff. 

<uhsthutt0n  of  indemnitors  as  defendants 1421 

aottce  of  application   1422 

terms  on  substitution 1423 

when  indemnity  relates  to  part  of  property 1424 

proceedings  when  officer  is  joined  with  indemnitors 1425 

effect  of  order 1426 

officer  must  give  notice  of  action 1427 

property  seised  under,  not  to  be  replevied 1690 
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Attaehm««Lt  — Ooiitin«ed.  ^ 

X,  Iir  justices'  courts. 

In  what  actions  warrast  maf  be  franted • 29M 

affidavit  on  application ^2909 

grounds  for  issuing  warrant 21H)6 

to  be  issued  with  summons 2007 

form  and  contents  of  warrant 2907 

plaintifTs  undertaking 2006 

execution  of  warrant 200fi 

sale  of  perishable  property 2009 

service  of  summons  and  warrant  on  defendant 2910 

undertaking  by  defendant 2911 

re>delivery  to  defendant 2911 

daim  by  third  person 2912 

bond  of  claimant  and  delivery  thereon 2912 

Judgment  in  action  on  bond  of  claimant 2918 

action  by  defendant  on  claimant's  bond 2914 

return  of  warrant 2915 

motion  to  vacate  or  modify  warrant 2816 

motion  to  increase  plaintiff's  security 2916 

effect  of  vacating  warrant  on  jurisdiction  of  justice 2917 

proceedings  when  summons  not  personally  served 2918 

effect  of  judgment  when  summons  not  personally  served 2918 

execution  when  summons  not  personally  served 2918 

property  levied  on,  cannot  be  replevied,  t.. 1690,  2819 

Zl.  Iir  UOCAL  COUITS. 

1.  Nfw  York  eUy  court, 

proof  required  to  obtain  warrant 8168 

order  for  service  of  summons  without  city  or  for  publica- 
tion   8170 

sale  of  perishable  property  levied  on 8176 

2l  Nnif  York  municipat  courts, 

when  warrant  to  issue ••• 8210.  8211 

8l  tn  Albany  and  Troy, 

when  warrant  to  issue 8810^  8811 

JMtendstnte. 

of  courts,  not  to  practice  as  attorneys •••........       68 

how     furnished •• 81 

of    appellate    division 221,    242 

of  court  in  Kings,  Queens  and  Richmond  counties.. 95,      96 

sheriff  to  designate  constables  and  deputies ...97,      98 

penalty  for  neglect  to  attend • 90 

of  New    York   city   court 835-337 

tenure  of  office  and  fees  not  affected 3354 

compensation   3312 

of  surrogates'  courts  in  New  York,   Kings  and  Erie  counties.   2512 

'Attorneys. 

I.  Qualifications  and  adicxssion. 

refusal  of  admission  for  fraudulent  acts. 56 

examination    and    admission « 56 

board  of  law   examiners  created 66 

rules  for  admission   of 193 

rules   of   examination • 56 

changing  rules   for  examination  and  admission 57 

rules  may  exempt  graduate  from  clerkship 58 

admission   of,  from  other  states 56 

oath    of    office 69 

:;ertificate    of    admission 59 

residence    in   adjoining  states ...,.,..,,..,,  60 
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Attorney*  —  Gontlniied. 

II.  Suspension  and  ssmoval. 

suspension  for  misconduct 67 

disqualified   on  conviction   of  felony 67 

disbarment  of  former  prosecutor  for  defending  prosecution..  80 

to  be  suspended   or  removed  only  on  notice 68 

service  of  notice  without  the  state 68 

district  attorney  to  prosecute  cases  for  removal 68 

removal  operates  in  every  court 60 

vacating  order  of  debarment 67 

expenses  of  proceedings  to  remove 68 

III.  When  disqualified  to  act. 

of  judge,  in  matter  before  him 50 

partner  of  judge   before  judge 49,  50 

clerk  of  juage  before  judge 50 

clerk,  etc.,  in  his  own  court 01 

sheriff,  coroner,  etc.,  not  to  practice 62 

of     surrogate 240.1 

surrogate's  father  or  son  before  surrogate 2520 

clerks  of  surrogates*  courts 2509 

district  attorney,  etc.,  not  to  defend  after  he  leaves  office:..  79 

partner  of  district  attorney,  etc.,  not  to  defend  prosecutions.  78 

constable  and  law  partner  of  justice  before  justice 2880 

•judge  of  court  of  claima 279 

|V.  PlOfUSIOKAL  DUTY  AND  CONDUCT. 

non-payment  of  money  a  civil  contempt.. 14 

misbehavior,  neglect  or  disobedience  a  civil  contempt 14 

assuming  to  act  as,  without  authority 14 

only  attorneys  to  practice  in  New  York  city 68 

penalty  for  unlawfully  |)racticing  in  New  York  city 64 

treble  damages  for  deceit , 70 

deceit  a  misdemeanor   .^ 70 

treble  damages  for  wilfully  delaying  cause 71 

not  to  lend  name 72 

not  to  buy  claim 78 

not  to  give  consideration  to  procure  business 74 

misdemeanor  to  buy  claim  or  ille^all^  procure  business 76 

taking  bond,  etc.,  not  within  prohibition  a^inst  bu3ring  claim.  76 

party  prosecuting  in  person  within  prohibitions  on  attorney..  77 
corporation    engaged    in    business    of    conducting    litigation, 

within    same    prohibitions | 77 

unlawfully   defending  prosecution  is  misdemeanor.. 80 

may  'iefend  himself  in  person 81 

liable  for  costs  for  pleading  scandalous  matter. 545 

order  of  arrest  in  action  for  malpractice 540 

in  action  for  misapplied  funds 549 

in  justice's  court  for  misappropriating  funds 2896 

limitation  of  action  for  money,  etc.,  received  by 410 

communications  to.  are  privileged   8^5 

privilege  waived  wlien  attorney  subscribes  will  as  witness. . . .  896 

V.   APPSABANCX  and  AUTROaiTT. 

appearance  may  be  by , 55 

In  justice's  court  2886 

assignment  to  conduct  action  by  or  against  poor  person. .  458,  460 

463 

may  appear  in  proceedings  instituted  by  state  writ. . .  • 1996 

of  relator  in  state  writ  deemed  attorney  for  people 1995 

proceedings  on  death  or  disability ^ 66 

appearing  for  two  or  more  defendants  to  receive  one  copy 

complaint :  •  •  479 

want  of  warrant  of  attorney  cured  by  judgment  on  verdict, 

rtc. 721 

immaterial  omissions  of,  cured  by  judgment  on  verdict,  etc...  721 

may  satisfy  judgment  within  two  years  after  entry 1260 

llttl 
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V.  ArPEASANCB  AND  AUTHOsiTY  —  ContinHed. 

revocation  of  authority  to  satisfy  judgment 

proof  of  authority  to  appear  in  justice's  court 

production   of  authority  of   plaintiff's  attorney   in   action   of 

ejectment     1512-1514 

not    liable     for    costs    because    of    contingent     interest     in 

recovery     SS" 

liability   for  costs  when  security  not  given SStSS 

VI.  Subscription   op  process  and  plbadings. 

process  to  be  subscribed  or  indorsed  by 24 

to    subscribe    summons 417 

pleadings 520 

notice  of  appearance,  answer  or  demurrer 421 

order    of    arrest •• 561 

warrant    of    attachment ^1 

offer  and  acceptance  of  compromise 740 

verification  of  pleadings  by. 625 

of    account 531 

VII.    SUVICE   OF   PAPKRS   OK. 

service  of   papers   on 796 

by   leaving  at   residence TOT 

by   leaving   in    office T97 

by  leaving  with  partner,  cleric,  or  person  in  charge  of  office,  797 

after  appearance,  papers  to  be  served  on  attorney «  799 

Vm.  Compensation. 

compensation     for     services 06 

lien  for  services  on  cause  of  action 06 

lien  not  affected  by  settlement 06 

determination  and  enforcement  of  lien 66 

costs  to  poor  person  payable  to  attorney 467 

not  entitled  to  witness  fees  for  testifying  for  client 3388 

IX.  Privilege  and  exemptions. 

communications    to,    are    privileged 835 

privilege   from   arrest 565 

furniture  and  library  of  householder  exempt  from  execution.  1391 

exemption  from  jury  service 1090,   1081,  1127 

proof    of    exemption 1062,  1123 

/Litorney-General. 

I.    POWEB*    AND    DUTIES. 

partner-  not  to  defend  prosecutions 78 

not  to  defend  after  leaving  office 79 

to  represent  state  before  court  of  claims 270 

superintendent  of  public  works  to  assist  in  canal  claims. . . .  270 

to  aporove  bond  of  depositories  of  court  funds 746 

to  appear  for  state  in  foreclosure  of  realty 1627 

searches  to  be  made  without  charge  for 3290 

magr  appeal  from  diteharge  of  prisoner,  on  habeas  corpus 2059 

application  by,  for  habeas  corpus  to  testify 2011.  2012 

no  fees  or  undertaking  to  brjnie  up  prisoner  on  habeas  corpus  2002 

to  make  application  for  writ  of  assessment  of  damages 2106 

to  appear  on  application  to  discharge  of  insolvent  debtor....  2207 

as  to  final  accounting  of  receiver  of  corporation. 2431b 

IL  Service  op  papers  on. 

notice  of  claim  against  state  to  be  filed  with 204 

sunmMma  in  action  for  partition 1S04 

citation   on   probate  of  will 2616 

on  petition  for  administration 2663 

on  accounting  by  executor  or  administrator 2747 

notice  of  application  to  discharge  insolvent  debtor....  2165,  2207 

in  action  to  enforce  mechanics'  liens 8402 
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1II«.  AUTIONl  IT*  V 

eaases  of'  action  against  same  defendant  to  be  joined 1068 

consolidation  of  actions  by  people  a^inst  dififerent  defendants.  1968 

joinder  of  relator  as  party  plaintiff  in  action  by  people 1986 

relator  to  give  security  for  costs,  etc 1M6 

compensation,  when  relator  joined  as  party  ^laintifE 19M 

when  he  must  begin  action  against  corporation 1808 

•gainst  directors  and  officers  of  corporation  for  miseonduct..  1782 

in-  name  of  people  to  dissolve  corporation 1786,  1786 

reference  of  issues   1012 

to-  aimul  corporation 1787,  1798 

by  people  t6  recover  public  funds 1976 

to  vacate  letters  patent   lAi7-1900 

in  name  of  oeople  against  usurper  of  office  or  franchise.  1948-1966 
See  "  guo  Warrakto." 

to  recover  penalty  or  forfeiture 1962-1964 

limitation  of  actraii  for  penalty  or  f«»rfeltttre 887 

en   undertaking  in  contempt  proceedings 2900 

against   sheriff    for   taking   insufficient    undertaking   in    con- 

tempt  proceedings 2291 

ejectment  for  real  property  escheated  or  forfeited 1977-19"" 

application  for  state  writ '^ 

notice  of  motion  for  temporary  receiver  on  volnnlasy  dia»la- 

tion  of  corporation  .«••••••.••••••••••••••#• •••••« 

See  "  AuivBATiON.'' 
BsUl. 

I.   GSNXIAL  PROVISIONS. 

fictitious,  punishable  as  a  civil  contempt •  .^^  •••••••  •      4^ 

custody  of  person  surrendered  in  exoneration  of  bail 110 

surrender  on  removal  of  action  from  county  to  supreme  court.    846 

on  hearing  ,on  habeas  corpus 2086 

fixing    and    allowing    on    certiorari    to    inquire    into    deten- 
tion   204II.2W8 

pending  appeal  on  habear  corpus  or  certiorari. 2060-2064 

notice  of  justification  in  N.  Y.  dty  court..*.. •••••••••  8161 

ir.  Oh  01D81  Of  ARREST.     Scc  "  Arrxst." 

preference  of  actions  by  or  against  trustee... •*.»•«••  T91 

notice  of  title  of  trustee  to,  of  judgment • « 126S 

discharge  in,  as  ground  for  vacating  arrest 668 

discharge  of  judgment  against  bankrupt... 1268 

hen  on  real  estate,  not  affected 1268 

notice  of  application   1268 

Biimmary  proceedings  to  diaposseas  baijcrupt  tenant 2281 

stay  of  warrant  on  undertaking  for  rent 2264 

tinstee  to  give  security  for  costs 8268 

bankrupt  to  give  seeurity  for  costs 8260 

ks. 

See,  also,  "  Savings  Banks.** 

petition-  by^  for  change  of  name 2411 

superintendent  of  banks  to  approve  change • 2411 

contents  of  petition  for  change 2410 

order  changing,  to  be  filed  with  superintendent  of  banks.. 2414 

excepted  from  provisions  for  voluntary  dissolution 2420 

action  on  notes  and  bills  used  as  money,  not  limited 898 
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Banks  —  Contliiiie^* 

limitation  of  a(^on8  for  penalties  against  directors  and 

holders  .  .  .  .T. M 

preference  of  actions  ag^ainst  banks  of  issue .' TBI 

«rder  of   arrest   in    action   against   agent   for   misappropriating 

funds Stf 

in  justice's  court 280 

deposit  of  money  collected  on  attachment <n3 

of  decedent's  funds  or  property 2001 

of  money  by  temporary  administrator 2678 

designation  of  deijositories  of  court  funds TH 

accounts  of  depositories    7B 

certificates  to  deposits  of  court  funds 1BI 

Bskstsivdy. 

See,  also,  •"  Lecitiuacy." 

sittings  of  court  may  be  priyate S 

succession  of  ilkgitimaCe  children  to  mother ••••  STU 

Butterr* 

See  "  Assault  and  Battuy." 

iommary  proceedings  to  dispossess  tenant • 2Bi 

notice  by  neighbor  to  owner  to  commence  proceedings fflST 

petition  by  neighbor S2ST 

service  of  precept  on  landlord  2243 

final  order  against  occupant  in  proceeding  hy  neighbor 2249 

warrant  to  dispossess  defendant  2290 

Blvamy. 

ground  for  annulling  marriage I74S 

Bill  of  Parttcnlam. 

court  may  order   531 

penalty   for  default    B31 

in  action  in  justice's  court 2W2 

Blllfl  and  Noten« 

not  to  be  acknowledged  or  proved 987 

when  notary's  certificate  'of  protest  and  notice,  evidence 923 

service  of  affidavit  denying  notice  of  protest. 923 

when  notary's  protest  evidence  of  demand •  • .  • ^ 

when  memorandum  by  notary  evidence  of  notice.... 994 

proof  of  presentment  and  protest  of  foreign  bills 925 

may  be  attached   648 

holder  to  certify  defendant's  interest  when  attachment  levied. . .  650 

sale  on  execution,  when  attached 708 

deemed  assets  in  bands  of  executors,  etc 2712 

action  on,  of  moneyed  corporation  not  limited 393 

how  pleaded 634 

counterclaim  in  action  by  transferee 608 

joinder  of  parties  severally  liable 454 

action  by  transferee  of 1909 

by  drawer  or  indorser  for  costs  and  expenses 1916 

order  for  trial  in  action  against  corporation 1778 

extension  of  time  in  action  against  corporation 1778 

actions  on  lost  instruments 1917 

indemnity  on  judgment  on  lost  instrument 1917 

no  indemnity  by  state,  etc.,  on  lost  Instrumentt 2818 

Bins  of  Bxcbsuise. 

See  "  Bills  and  Notm.** 
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Boards. 

included  in  "  body  or  officer  •*  on  review  by  certiorari, 2146 

is  •*^>erson  "  under  condemnation  law 3368 

■enrtce  of  mandamus  on 207Q,  2071 

of  certiorari  on    2130 

action  by  people  against,  for  public  funds 19(ld-1076 

preference  of  action  by  people  against 789 

order  of  arrest  in  action  against 549 

attachment  in  action  against 637 

injunctions  against  boards  of  state  officers 006 

taxpayer's  action  against   1025 

may  administer  oaths  843 

issuance  of  subpoena  by 864 

recalcitrant  witnesses  before    856 

habeas  corpus  to  bring  up  person  to  testify  before 2009 

no  security  on  appeal  by  board  of  state  officers 1313 

arbitrators  have  powers  of  boards  over  witnetics 2870 

Body  Bxe«iitlon« 

See  "  ExBCUTioN,"  XIII. 
Bond*. 

See,  also,  "  Undbetakimcs." 

«     I.   As  PKOP£KTY  AND  CHOSES  IN  ACTION. 

attorney  not  to  purchase  73,  75,      76 

justice  or  constaole  not  to  purchase S137,  3138 

action  on  penal  bond   1915 

legal  effect  of  condition  of  penal  bond   1915 

jurisdiction  of  justice 2862 

damages  for  breach  in  action  in  N.  Y.  city  court 316 

may  be  attached  648 

holder  to  certify  defendant's  interest  op  attachment 650 

sale  on  execution   when  attached   708 

levy  of  execution  on  government  and  corporate  bonds 141 1 

deemed  assets  iti  hands  of  executors,  etc 2712 

XI.  Form  and  stiFFicxENCY  in  actioks  akd  spkcial  paocsBDiiros. 

form 812 

to  be  acknowled^d 810 

party  need  not  join  with  sureties 811 

one  surety  sufficient,  unless,  etc 811 

putting  in  fictitious  surety  punishable  as  contempt 14 

fidelity  or  surety  company  equivalent  to  two  sureties 811 

execution  of,  by  fidelity  or  surety  company 811 

justification  by  fidelity  or  surety  company 811 

affidavit  of  sureties  or  party 812 

approval  by  court  or  judge   812 

petition  by  surety  to  be  relieved 812 

accounting  by  principal  on  petition  of  surety  to  be  relieved.  812 
revocation    of    appointment    of   principal    for   failure    to    file 

new  bond 812 

when  several  sureties  may  justify  in  smaller  sum 813 

agreem-mt  for  deposit  in  trust  company,  etc 813 

to  be  filed  : 816 

not  aifected  by  change  of  parties 815 

immaterial  variance  from  statutory  requisites  does  not  affect.  729 

amending  defects  in   780 

not  impaired  by  removal  of  action  from  county  court 846 

by  claimant  on  attachment  in  justice's  court. 2912 

of  committee  on  lunatic,  on  petition  to  sell  realty 2381 

of  guardian  of  infant,  on  petition  to  sell  realty 2852 

IXL  Actions  on  bonds  in  actions  and  spbcial  pkocbbdinos. 

no  appeal  to  court  of  appeals  from  judgment  of  affirmanca  In 

action  on  individual  bond  on  appeal IM 

action  by  party  on  bond  to  people  or  public  officer. . .  • 814 
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III.  AcTioict  OK  aoNDk  ZN  ACTIONS  AND  SPXCiAL  PBOCiwiifGS  —  ContiBaed. 

leave  to  sue  on  bond  for  benefit  of  litigant 8U 

Jurisdiction  of  N.  Y.  city  court  of  actions  on  bonds  In  that 

court .* 316 

action  on  bond  of  claimant  on  attaebment  in  justice's  court.  2913 

2014 
action  on  bond  on  petition  to  sell  realty 295S 

IV.  Of  orFxctAcs. 

receivers,  tntstees.  etc,  deemed  officers 1890 

assignee  of  insolvent  debtor  deemed  officer 1680 

on  assumption  of  public  office  1961 

clerk  of  court  of  appeals 15)9 

of  depositaries  of  public  funds 746 

guardian  ad  liiem  of  infant 474-47$ 

in  partitioa 1536 

for  legacy  or  distributive  sbare 1820 

guardian  of  infant  after  partition MM 

committee  of  incompetent 2337 

on   application  to   sell   real   property   of   infant   or   incompe> 

tent 2851-2353 

of  receiver 715 

increasing  bond  of  receiver 719 

V.  Actions  on  official  bonds. 

receivers,  trustees,  etc.,  appointed  by  court  deemed  officers. .  1890 

assignee  of  insolvent  debtor  deemed  officer .^ 1899 

in  what  court  to  be  brought 18W 

when  demand  necessary 1891 

application  for  leave,  ex  parte 1892 

order  vacating  leave  on  notice 1892 

of  sheriff,  application  for  leave  to  sue  on 1880 

order  granting  leave   1881 

where  to  be  brought  4881 

actions  for  other  defaults  not  affected  by  pendency. . . .  1882 
indorsement  on   execution  directing  manner  of  collec- 

tion 1883 

sureties  may  plead  previous  payments,  etc.,  as  defence.  1884 

ratable  distribution  among  claimants  1885 

of  stirrogate,  leave  to  sue  upon 1886 

county  treasurer,  leave  to  sue  on,  for  failure  to  pay  money. .  1887 

leave  to  sue  on  official  bonds  of  other  officers 1888 

provisions  relating  to  sheriff  apply  to  other  officers 1889 

VI.  In  suaEooATx's  cousr. 
1.  Ctneral  provisions, 

to  be  acknowledged  or  proved. . , 2800 

deposit  of  securities  to  reduce  penalty 2996 

liaoility  of  sureties  for  money,  etc.,  received  in  anotiier 

capacity 2906 

when  new  bond  may  be  required 2997 

when  new  sureties  may  be  required 2907 

order  that  principal  give  new  bond 2898 

revocation  of  letters  for  failure  to  give  new  bond 2S99 

application  bv  sureties  to  be  released 2600 

release  of  oM  sureties  on  giving  new  bond 2601 

action  on  bond  2607 

successor  may  sue  on  bond  on  revocation  of  letters 2606 

action  when  no  successor  appointed BDO 

•diom  ftot  barred  by  commitment  ^or  oontanpt MM 
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VI.  Ik  fuutoGATs's  coxjRT  —  Cofitiaised. 
1*  Cfneral  proviiions  ^•^Coniinntd* 

provisions  applicable  to  executors,  etc.,  appointed  htfot% 

enactment MIO 

to  prevent  decree  when  property  withheld  from  executor, 

etc 2709,  2710 

on  payment  of  legacies 2721 

purchaser's  bond  on  sale  of  executory  contract  for  lands.  ^ 


of  freeholder  appointed  to  seU  dectdcntfa  realty 2707 

%  Of  txtcutors  and  administrators, 

of  executor  on  objection  against  him 2^, '  2CM5 

of  administrator  with  will  annexed % 2640 

of  administrator 2664 

of  county  treasurer  as  public  administrator 2666 

of  temporary  administrator 2670 

of  depository  of  temporary  adnnnistrator «i . . » «>.*  MM 

on  issuing  of  ancillary  letters 2690 

surety  of  executor,  etc.,  may  compel  accounting 2727 

•on  decree  for  sale  of  decedent's  realty 2766 

8.  Of  guardians. 

guardian  of  infant's  property 2831 

of  infant's  person 2831 

appointed  by  will  or  deed ,  2853,  2854 

4.  Of  testamentary  trustees. 

petition  for  security   

form  of  bond   

surety  may  compel  accounting 2808 

BofAcn. 

discovery  and  inspection,  see  "  DiseovsKT." 

production  compelled  only  by  order  or  subpoena  duces  tecum..     8B| 

of  fprei^  corporation  are  presumptive  evidence '999 

admissibility  of  copy  of  books  of  foreign  corporation 930 

•verification  of  copy  of  book  of  foreign  corporation 931 

.general  provisions  for  discovery  applicable  to  surrogate's* court.  2638 

proceedings  to  compel  delivery  to  public  officer 2471a 

proceedings  to  obtain,  after  judgment  determining  title  to  .oAccl<'196B 

demand  for,  after  judgment  determining  title  to  O0ice 1961 

seizure  of  books  of  account  under  attadmieiit. . ; 1144 

restoration  on  vacating  or  discharging  attachment 710 

Bottndaries. 

tnay  be  subject  of  arbitration  • •••••••••• 2866 

Breach  of  Peace. 

when  a  criminal  contempt 9 

Bt^ach  of  Premioe  to  Marry. 

pleading  matter  In  Mitigation  of  damages  606 

proof  in  mitigation  of  dafriages   686 

order  of  arrest  'in  action  f 6r  649 

claim  for  damages  not  assignable   1910 

attachment  not  to  issue   686 

excepted   from  justice's  jurisdiction   2862 

of  Albanjr  city  court 3228 

of  Troy  justice's  court    •».• »..•••..#..  8828 
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Bribery. 

of  officer,  by  juror  in  New  York  county 1122 

acceptance  of  bribe  from  juror  in  New  York  county 1123 

concealment  of  offer   to   take  bribe   from   juror   in   New    York 

county    1124 

to  induce  omission  of  juror's  name  in  Kings  county 1158 

penalty  where  juror  accepts  bribe. UM 

Brldir«v« 

damages  for  cirtting  timber  for *. 1008 

iirokera. 

order  of  arrest  in  action  for  funds  or  property  misapplied 549 

in  justice's  court 2805 

BrooklTii»  Jnatices*  Covrta  In* 

appointment  of  interpreters 3121-3124 

.    designation  of  attendants  S125 

when  court  to  be  opened   3133 

removal  of  action  to  county  court 2034 

appeals  from  judgments  of 3068 

provisions  relating  to  justices'  courts  applicable •  3133 

Broome  Oovnty. 

jail  liberties  for 145 

B«ffalo»  Munielpal  Court  of. 

is  not  a  court  of  record 8 

removal  of  action  on  answer  of  title 2953 

summary  proceedings  to  dispossess 2234 

discharge  from  imprisonment  on  execution 80S3 

Burying  Grounds, 

exempt  from  execution  , .,.,. 1396 

designation  of,  as  exempt •••.••••..•• 1396 

Br*lAfr«, 

of  municipal  corporations,  proof  of , 941 


a 

Calendar. 

may  be  ordered  printed ,,,  19 

expense  of  printing  a  county  charge [I  20 

preparation  and   distribution   * . . , , 9T7 

notes  of  issue  to  be  entered  on 977 

order  of  issues  on 97g 

order  of  disposition  of  issues , 978.  979 

trial  terms  for  actions  on  contract,  etc 232 

classification  of  issues  9T7 

preference  on,  see  "  Preference." 

contested  application  for  insolvent's  discharge  to  be  placed  on..  2167 

retention  of  place  on  amendment  of  pleading 723 

payment  of  sheriff's  calendar  fees 3307 

llOtt 
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filing  of  claims  and  notices 270 

compromise  of  claim  against  state 270 

officers  exempt  from  jury  service 1029,  1030 

da. 

wills  of  personal  property  executed  in  2811 

Cttrrlera. 

actions   against    1945 

undertaking  when  attachment  levied  on  goods  aboard  vessel...     052 
connivance  to  prevent  levy  of  attachment  on  goods  aboard  ship. '  653 

Case. 

judge  out  of  office  may  settle 26 

on  appeal  to  court  of  appeals  from  judgment  on  verdict  subject 

to  opinion  of  court   1339 

to  be  made  on  appeal  from  judgment  or  order  on  motion  for 

new   trial    997 

exceptions  may  be  stated  separately   997 

findings  on  facts  and  law  not  to  be  stated  when  they  appear  in 

decision   or   report   997 

contents   of 997 

rulings  and  remarks  oi  trial  judge  not  to  be  altered 88 

not  required  on  motion  for  new  trial  before  trial  judge 998 

on  motion  for  new  trial  for  irreg^ularity  or  surprise 908 

on  appeal  on  exceptions  to  decision  or  report 998 

appeal  from  order  on  motion  for  new  trial  on  judge's  minutes 

to  be  heard  on  case  settled 999 

on  submission  of  controversy   1279,  1280 

making  and  settling  on  appeal  in  condemnation  proceedings 3307 

statement  of  exception  in,  not  to  prejudice  motion  for  new  trial.  1006 

final  judgment  not  stayed  by  preparation  or  settlement  of 1005 

order  refusing  resettlement  is  appealable  1347 

necessary  to  review  facts  on  appeal  from  surrogate's  court 2570 

settlement  of  case  on  tri.i!  before  surrogate  2545 

requests  to  find  may  be  made  to  surroffate  on  settlement  of 2545 

on^  appeal  after  jury  trial  in  N*»w  York  county  of  proceedings 

in  surrogate's  court  for  nrobatc  of  will 2547 

costs  for  makinif  and  serving 32.*)1 

costs  for  making  and  serving  amendments   32.^1 

Btenographer  not  to  be  interested  in  preparing  or  printing 82 

Cmune  of  Action. 

Sec  "AcTioMS." 
joinder,  see  "  Pleadings." 
transfer  of,  sec  "Asstcnment." 
statement  of,  in  pleadings,  see  "  Pleadings." 

Oayvsa  Govatr*  ««^^ 

allowance  to  grand  and  trial  jurors «*M 

Cemeteries.                                                  x .  -„^-; 

burying  ground  exempt  from  execution J^jW 

designation  of  exempt  burying  ground |2j2 

waiver  or  release  ot  exemption •^'*"* 

Cenan*.                                                                                 ..  .^aa 

certificate  of  director  of  census  admissible  m  evidence w*« 

Certlflcaten. 

admissibility  as  evidence,  see  **  Evtdence,^^  X- 
to   foreign   records,   etc.,    see    "  Evidence,      X. 

Certiorari. 

I.    To    lNV}lTrRE    INTO    DETENTION.  -jjrt- 

a    state    writ •  • ,; ^^^ 

for   general   provisions,   sec   '*  Writs. 

1.  Application  for  writ.                  ^  ,,^^^^ 

copy  of  mandate  for  detention  to  be  given. ; -ww 

penalty  for  refusing  copy  of  mandate  for  detention....  -wb» 

prisoners   entiUed   to  writ ^^ 
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I.   To  ^MOUMB    INTO    DBTXNTION Cbllt!niX«d. 

1.  AfpUcmtion  for  writ  —  Continued. 

not  entitled  when  deUined  on  final  judgment,  order,  etc  »li 

when  detained  by  mandate  of  federal  courts 20K 

to  whom  application  to  be  made 2017 

application  to  be  by  petition 9017 

essential  allegations  of  petition 201t 

petition  to  be  verified 2Dlt 

requisites  of  application  in  adjoining  cottsty 20U 

%  The  writ  and  its  issuance. 

when  writ  must  issue 20B0 

penalty  for  refusing  to  issue 20S9 

may  issue  though  habeas  corpus  refused 2044 

habeas  corpus  may  issue  notwithstanding  eerttorari 2M4 

to  issue  in  lieu  of  habeas  corpus  if  offence  not  bailable...  2041 

when  issued  without  application 20B 

form  of  writ   20S2 

cannot  be  made  returnable  on  Sunday 2015 

may  be  issued  on  Sunday .2015 

when  rctarnable  before  another  judge 2023 

not  to  be  disobeyed  for  defect  of  form 2084 

for  immaterial  error  in  prisoner's  name 2024 

for  misnomer  of  person  to  whom  directed 2QM 

S.  Service  and  return, 

aenrice  of  wHt 9008 

service  when  defendant  conceals  himself 2008 

may  be  served  on  Sunday 2015 

fees  to  be  paid  or  tendered 2006 

person  served  deemed  person  to  whom  writ  directed .....  20M 

person  served  to  make  return 2006 

requisites  of  return   2028 

commitment  for  disobedience  of  writ 208B 

proceedings  on  return  of  writ  in  lieu  of  habeas  coipua. . .  20O 

4.  Production  of  prisoner. 

power  of  county  may  be  called  to  execute  attachment  or 

bring  up  prisoner  2810 

precept  to  bring  up  prisoner  on  disobedience  to  writ 2008 

execution  of  warrant  to  bring  up  prisoner 2066 

return  on  warrant  to  brin^  up  prisoner 2066 

concealing  prisoner  to  avoid  writ 9062,  2068 

warrant  to  bring  up  prisoner  about  to  be  removed 9064 

warrant  to  arrest  for  unlawfully  confining 2065 

proceedings  on  warrant  to  arrest  for  unlawfully  confin- 
ing .  .  i 9066^  2067 

S*  Remand,  discharge  and  allowance  of  bail,  , 

remand  of  prisoner  lawfully  detained 9082   | 

.power  of  court  to  inquire  into  legality  of  mandate,  etc..  2084   < 

when  prisoner  under  civil  process  to  be  discharged 2088 

prisoner  unlawfully  restrained  to  be  discharged  forthwith.  2043 
order  for  discharge  not  to  be  made  without  notice  to  per- 
son interested    2088 

district  attorney  to  have  notice  before  discharge  of  crim- 

inal  prisoner 2C38 

discharge  on  bail   when  irregularly  committed  on  crim- 

inal  charge 20S5 

fixing  and  allowing  bail 2045 

br  whom  bail  to  be  taken 3048 

discharge  of  prisoner  bailed « 2047 
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I.   To  .INQCnEE    INTO  .DETENTION Contintwd 

G.  Remand,  discharge  and  allowance  of  &ot7  —  Cootineed. 

writ  of  discharge  aboHshed 2048 

service  of  order  to  discharge t 2048 

enforcing  order  for  discharge 2049 

penalty  for  disobeying  order  for  discbarge 2049 

when  prisoner  discharged  may  be  re-imprisoned  for  same 

cause 2050 

penalty  for  Ukgally  re-committing  discharged  prisoner . . .  2061 
dismissal  if  prisoner  lawfully  detained  and  not  entitled  to 
bail  2048 

6.  Appeals. 

what  orders  are  appealable 2058 

when  people  may  appeal 2059 

discharge  on  bail  pending  appeal  by  people 2058 

admitting  to  bail  pMiding  prisoner's  appeal 2060 

recognizance    pending    appeal    by    prisoner    to    appellate 

division 2061 

by  prisoner  to  court  of  appeals 206*2 

Valid  for  adjourned  terms 2(h:  I 

custody  of  prisoner  pending  appeal  and  before  admission 
to    bail 2063 

n.   To  SXVIEW    PETERMINATION    OF    INFERIOR   TRIBUNAL. 

a  state  writ 1991 

may  be  styled  writ  of  review 1991 

for  general  provisions,  see  "  Writs." 

tpecial  statutory  provisions  excepted 2147 

applies  to  civil  cases  only  and  criminal  oontetnpta 2148 

L  Whfn  issued. 

when  writ  may  issue ••..... 2120 

"  determination  *'    defined 2146 

••  body  or  officer  **  defined 2146 

may  issue  to  officer  after  expiration  of  term. 2189 

not  to  issu^  when  appeal  lies 2122 

not  to  issue  to  review  decision  of  civil  action  by  court  of 

record    2121 

not  to  issue  to  review  determination  which  is  not  final . . .  2122 

not  to  issue  when  re-hearing  may  be  had . « 2122 

to  issue  only  out  of  supreme  court,  except,  etc 2123 

when  to  issue  from  court  exercising  appellate  jurisdiction. 2124 
to  be  issued  only  within  four  months  of  determination...  2125 

extension  of  time  for  disability  of  relator 2126 

stay  of  i)roceedings  pending,  obtained  only  by  order 2131 

undertaking  to  procure  stay  of  proceedings 2131 

X  Application  for  writ. 

how  application  for  writ  made 2127 

to  what  court  made 2127 

granting  or  refusal  discretionary 2127 

notice  of  application 2128 

service  of  notice 2128 

8.  The  writ;  service  of  writ. 

when  and  where  returnable • 2132 

to  whom  writ  directed •  •  •  • .  2129 

mode  of  service  of  writ • ,*p.  2180 

fees  to  be  paid  or  tendered ••*.•.••••••••••••.•.  2005 
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II.  To  BXVIKW  DirnMIMATXON  OF  XKFERIOR  TUB  VITAL -» CoiltilIIM& 

4.  Tht  return, 

person  serred  to  make  return. ••••c     

extension  of  time  to  make  return 213S 

how  return  made ••••  2184 

further  return  may  be  directed 213S 

affidayits  to  supplement  return 2139 

fees  for  making  return 2135 

proceedings  when  defendant  dead,  absent  or  incompetent.  2139 

penalty  for  omission  to  make  return 2135 

officer  failing  to  make  may  be  punished  after  expiration 
of  term •..•••. 2136 

B.  Hearing  and  determination* 

foverncd  by  rules  applicable  to  actions 2133 
rin^ng  in  third   persons 2137 

hearing  upon   return 2138 

notice  of  hearing 2138 

when  defendant  dead,  absent  or  incompetent 2139 

what  questions  may  be   reviewed 2140 

final    order 2141 

awarding  and  enforcing  restitution 2142 

entry  and  enrollment  of  final  order 2144 

effect  of  enrollment  of  final  order 2145 

costs  discretionary   2113 

award  of  costs  by  final  order 2143 

additional  allowance  on  review  of  assessment  for  taxation.  3253 

Cballense. 

Sec   "  JulOtS  AND  JUEY." 

Cbamperiy. 

champertous  actions  by  attorneys 78-76 

grantee  of  lands  held  adversely  may  sue  in  name  of  grantor. . . .  1001 
costs  in  ejectment  by  grantee  suing  hy  grantor •  1601 

Cbattel  Mortsaare. 

action  to  foreclose,  see  "  FoaKCLosxTt*.** 

GliatteU. 

action  to  recover,  see  "  Rkpleviw." 

to  foreclose  lien  on,  see  "  FoKECLosuai," 

to  recover  chattel  distrained,  triable  where  cause  arose...     968 

Clilldren. 

See  "  Bastabdy;  "  "  DecEnKKTs'   Estatss;  "  "  DisniaurxoN ;  " 
"  Divokcb:  "  "  Lbgitimacv." 

Cburclie*. 

not  subject  to  action  to  annul  corporation 1804 

to  judicial  supervision    1804 

to  action  to  dissolve  corporation   1804 

excepted  from  provisions  ior  voluntary  dissolution  of  corpora- 

tions 2431 

Citation. 

Sec  "  Surrogate's  Court/'  VII. 

Cities. 

See,  also,  "  Municipal  Corporations." 

excepted  from  judicial  supervision    ,  1804 

net  subject  to  action  to  dissolve  corporation 1804 

to  action  to  annul  con)oration 1804 

iiTa 
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Cltlea  —  Contlniied* 

service  of  summong  on •.«•••*•••••• 4^ 

jurors  not  disqualified  because  reaidentf  or  taxpayers.  •• 1179 

order  of  arrest  in  action  for  funds,  etc..  of •••••  549 

attachment  in  action  to  recover  funds  of 637 

proof  of  ordinances,  by-laws,  etc 941 

action  for  cutting  trees,  etc.,  on  lands  of 1667,  1668 

proceedings  to  acquire  lands  excepted  from  repealing  clause  of 

condemnation    law 3383 

taxpayers'  actions  to  prevent  illegal  acts,  etc 1925 

overseer  of  poor  may  sue  on  cause  arising  before  his  term.  1926,  1928 
action   against   overseer   of  poor    on   cause   arising   before    his 

term    1927,  1928 

action  by  state  to  recover  public  funds 1969 

excepted  from  jurisdiction  of  justice's  court 2863 

veMire  in  justice's  court  in  action  between  two  cities 2992 

deposit  of  justice's  books  with  city  clerk 3144-3147 

costs  when  action  brought  by  state  for  benefit  of  city 8243 

execution  against  wages  of  employees,  etc 1391 

CItr  Court  of  Alba»T. 

See  "Albany  City  Court." 
City  Court  of  Brooklyn. 

custody  of  seals,  records,  etc ..•.•• M 

City  Court  of  Lonv  Uland  City. 

a  court  of  record , 2 

City  Court  of  New  York. 

general  provisions  applicable 8169,  8847 

provisions  not  applicable 8160 

I.  Constitution  of  couet. 

a  court  of  record 2 

always  open   for   business...* 824 

justices,   duties^   etc 820 

suspension  of  justices  from  office 821 

designation  of  chief  justice,  duties , 822 

designation  of  terms 824 

assignment  of  justices  to  terms , 824 

where  terms  held 825 

publication  of  appointment  of  terms 826 

rules    of   practice 323 

justices  may  take  oaths,  acknowledgments,  etc 826 

ordsrs  to  be  made  by  justices  only. ••• 827 

IL  Offickbs,  attendants,  etc. 

clerk,   deputy   clerk,   and    assistants 828 

oaths  of  clerk,  deputy  clerks  and  assistants. ••.. 333 

clerk  to  keep  judgment  docket 1245 

fees    of    clerk 8164a 

must  account  for  and  pay  over  fees 331 

duties  of  deputy  clerk 329 

special    deputy  clerks 330 

appointment    of   stenographers 332 

appointment  and  duties  of  interpreter 383 

false  interpretation  is  perjury 334 

mpointment  and  duties  of  attendants 3.^5 

Clerks,  etc.,  not  to  receive  fees  for  official  services 3.S« 

suspension    of    officers 837 

•III.   JUMSnlCTIOlf. 

jurisdiction 315,  310 

limited  to  demands  not  exceeding  $2.000 316 

actions  on  bonds  and  undertakings  given  in 310 
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m»  J  VRiaDiCMoif  — ^  GenHnued. 

Uave  to  sue  on  bondft  ^iven  iii ••..••«••••••••  Si4 

in  replevin  jurisdiction  15  limited  to  $2,000 •••  S16 

no  admiralty  or  maritime  jurisdiction 317 

actions  for  services  and  torts  on  vessels 817 

cannot   naturalize 818 

removal  of  action  to  supreme  court 319 

who   are   deemed   residents 3100 

confession  of  judgment 1275 

submission  of  controversy  to  general  term 1281 

supplementary    proceedings 2434 

summary  proceedings  to  recover  possession  of  real  property. . .  2234 

power  to  relieve  from  imprisonment 3163 

seizure  of  chattel  subject  to  Hen 1738 

removal  of  actions  from  municipal  court 3216 

IV.    EXXCUTIOM  OF    MANDATES. 

to  be  executed  within  city,  exceot,  etc 838 

execution  may  issue  to  sheriff  ot  any  county 836 

subpoena  may  be  served  in  adjoining  counties 838 

warrant  to  apprehend  witness  may  be  ex^uted  ia  contiguous 

counties   338 

ordex.  to  pecform  act  may.  be. served  wtthin  state 838 

orders  in  contempt  may  be  executed  within  state 838 

executions  to  be  executed  b^  sMerlflF 33D 

RTPvisional.  remedies  .ta  he  executed  by  sheriff 339 

certain  mandates  may  be  executed  by  sheriff  or  marshall 839 

V.  Summons;  plbaozncs. 

summons 3165 

short    summons 8165 

long  summons  against  non-resident ., 3165 

order  for  service  of 'summons  without  city  or  publication 3170 

tifloe  of'  service  of*  pleadings^ 3106 

tifloe  of*  defendant  under  arrest  to  answer 3106 

oounterclaims   , , 3174 

VL  Tmals,  «tc                         '^                 ~                           ^._  _,„ 

compulsory^  refereneet  m  »•*•**•••••••••••••••••••••  NIB,  31W 

time  for    service  of  notices •• •..•••• 3161 

application    for  preference    ••• 310J 

filing   note  ot-  issue    «  3i&i 

non-resident  plaintiff  to  give  security  for  costs 3208,  3209 

commission  to  t&l0e  testimony   3171 

reference- of  questions-  arising  on  motion   3172 

filing  of  decision  on  trial  by  court  •JI'^ 

demand  for  special  decision  stating  findings  of  fact  and  law..  31^(3 

remitting  portidn  of  verdict  3170 

proof' of  paper  by  stipulation,  which -is  required  to  be  cer- 

*^  tlfied  .  .   ,....,.,.: 3104a 

VII.  Appeals.  _ 

from  final  or  interlocutory  judgment  31w 

from  order  or  interlocutory  judgment  3189 

by  whom  appeal-  heard   1344 

tnne  to  appeal    3190 

hearing 3190 

supreme  court  may  review  exercise  of  discretion 3189 

stipulation    for    judgment    absolute    on    affirmance   of   order 

granting  new  trial 3191 

when  appeal' may  be  taken  to  appellate  division...... 3191 

practice  and  proceedings  on  appeal  to  appellate  division 3102 

time  to  appeal  to  appellate  division   310S 

judgment  absolute  on  affirmance  of  order  granting  new  trial.  3194 

enforcing  determination  of  appellate  court 3194 

discharge  of  levy  of  execution  pending  appeal 1311 

costs 3251 

clerk's  fees  for  certifying  papers   8194a 

^  al\Dulation   waivinar  certification    of   nan^r* 9taA» 
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VIII.  Provisional  rbicxmbs;  bzxcvtion,  btc. 

payment  of-  money  into  court • ••  SIM 

proof  necessary  to  obtain  attachment 81W 

notice  oi  non-acceptance  of  bail .....'  8168 

nance-ox  fustifioation  of  bail  on  arrest 8168 

sale  of  perishable  property  levied  on 8175 

""    IX.   MaUKB  CAUSCSb 

ordhiary  action  may  be  brought  for  like  cause 8187 

order  of  arrest 8177 

rules  regulating   arrest 3177 

cpnteats  of  order  of  arrest 3178 

s^rvic^  of  summons  and  order  of  arrest 3179 

exwwtioji  of  order 8179 

bail  or.  deposit  before  return 8180,  3181 

b^iL  ox.  deposit  after  return 3182 

custody  Qt  defendant 3183 

return  of  sheriff 3184 

appe^raoce  asd  proccediDgs  after  return 3185 

pleadiAgs  may  be  oral  or  written 3185 

demand  for  jury,  trial 3185 

trial    '^. 8186 

prei^rcoce  of.. 8186 

X.  Costs. 

security  may  be  required  from  non-residents  of  city 8268-8270 

notice  of  Qxce()tien  to  sureties 8168 

notice  of  >ustification    3168 

when  several  actions  brought  on  same  instrument 3231 

when  recovery  under  $250 8228 

term,  fees   3251 

upon  adjournment  of  trial 8255 

section  3301  relative  to  clerk's  fees  not  applicable 3302 

City  Court  of  Yonlcem* 

See  "  YoNKERs  City  Court." 

ClTll   Aeiiona.  

defined   v 8887 

onl^  one  form  of 8339 

civil  and  criminal  remedies  not  merged 1899 

Claim  to  Real  Property)  Action  to  Determine. 

See  "  Rral  Property." 
Cliiistt«»  Conri  of. 

See  **  Court  of  Claims."  ^ 

Claaa. 

persons  of»  as .  defendants  in  partition 1588 

Clercrn&en. 

not  to  dtsclsse  confessions 838 

exempt  from  jury  service 1030,  1081,  1127 

proof  of-  exemption 1082,  1128 

Clerk*  of  Court. 

See,  also,  **  County  Clerks/' 

I.  ArroiNTMBNT;  comvbksatiom.  ^^^^ 

"clerk"  defined   ....- 8343 

appointment  of  clerk  of  appellate  division 89,     221 

'        of  special  deputy  clerk 89.     221 

of  New  York  city  court 328-331 

of  court  of   claims 260 

of  clerk  of   surrogate's   court 2509 

of  clerks  in  surrogates*  offices 2508 
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I.  Appointment;   compensation ->- Continued. 

8urro);ate  liable  for  clerk's  acts .-  gjj 

to  perform  duties  without  reward  except  as  expressly  alloweo.  3381 

of  court  of  appeals  to  account  for  fees 320 

to  msJce  searches  for  state  officers  without  fee 3a«) 

fees  of 3301,  3»^ 

in  civil    actions    JQCfl 

on  naturalization   .' 3J*<1 

of  clerk  of  N.  Y.  city  court S16ii 

II.    PoWiaS  AND  DUTXSS. 

misconduct  punishable  as  civil  contempt 14 

not  to  practice  in  his  own  court 61 

not  to  be  appointed  referee,  etc.,  in  New  York 60 

disqualified  as  trial  juror , 1209 

not  required  to  attend  trials  at  chambers 2S9 

power  to  adjourn  term  of  court SS,     X 

may  take  oaths  and  affidavits 8tt 

must  act  as  guardian  ad  liUm  when  appointed 472 

to  make  and  certify  searches « 961 

to  open  deposition  taken  on  commission 904.  906,    907 

transmitting  papers  on  change  of  place  of  trial 968 

entry  of  judgment  b^  default  by 1212,  1213 

to  record  judgments  in  judgment  book 12S6 

entry  on  docket  when  joint  debtor  not  served 19CS6 

entry  of  satisfaction  of  judgment  against  joint  debtor 1943 

to  make  schedule  of  fines 22g 

to  issue  warrant  to  collect  fines 21!^,  2896 

to    tax    costs 32C 

duty  in  taxing  costs 3286 

review  of  taxation ^ 936S 

clerk  of  local  courts  of  Hudson,  Utfca  and  Oswego  to  deKver 
books  to  county  clerk 3196 

clerks  of  judges  not  to  act  as  referee,  commissioner,  etc 1004 

Of  surrogate's  eourt. 

powers    2S00,  2510 

not  to  act  as  appraiser,  attorney,  etc 2500 

to  furnish  transcript  of  decree 2663 

may  issue  execution  to  enforce  decree 25SM 

Of  justice  of  the  peace. 

not  to  act  as  attorney  before  justice 2889 

HI.  Seevicx  on,  and  piling  papers  with. 

writ  or  process  to  be  filed  with,  when  returned 23 

bond  or  undertaking  to  be  filed  with 6S6 

to  indorse  and  file  deposition 906 

filing  and  indorsing  judgment-roll KS7-12S9 

notice  of  pendency  of  foreclosure  action 16S1 

when  copies  certified  by,  are  evidence 933 

Of  justice  of  the  peace. 

service  of  notice  of  appeal  on 8047 

service  of  undertaking  on  appeal  on 8060 

service  of  notice  of  appeal  on  clerk  of  appellate  court 9046 

filing  undertaking  with  clerk  of  appellate  court.* SOOf 
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Sec  "  Rial  Phopbity."  ;.     -   ,         ,    .    ' 

[?ode  of  ClTll  Prooednre. 

titl«    , jm^ 

rule  of  construction ..!*!.*!!!  8846 

punishment  for  crimes  and  misdemeanors  created  by. ..!!!!!!! !  3846 

applicability  of  different  portions  3847-3349 

when  old  law  governs............    ..      8347-3349 

csect  upon  jurors  and  junes  m  criminal  actions 3350 

upon  grand  Juries [[  335I 

upon  proceeaings  taken  or  rights  accrued ]  3352 

upon  appointment  of  terms 3353 

effect  upon  officer  and  officers ^. . . .  3354 

when  deemed  to  have  been  passed '  3355 

when  to  take  effect ;.*];;  335^ 

Oodictl. 

included  in  "  will "   2514 

Colleses. 

professor  or  teacher  exempt  from  Jury  service 1030,  1081    1127 

proof  of  exemption 1082    1128 

trustees   or   regents   of   university   only   to   apply   for   dissolu- 
tion, etc. , ,  1804 

appointment  of  receiver !!!!..*!.'!!!!  1810 

CommlsMlon. 

to  take  testimony,  see  "Depositions;"  "Justice  or  the  Peace." 

VonamflsafloBer. 

clerk  of  court,  etc.,  not  to  be  appointed,  in  New  York 90 

Commlaaloner  of  Hlvb'vrara. 

See  "  Highways;  "  "  Overseer  or  Highways." 

Commlaaloner  of  Jorora. 

for  Kings  county 1131-1162 

for  New  York  county 1000-1096.  1105,  1106 

Commlaalonera  of  liand  Oflloe. 

action   to   vacate  letters  patent,  see  "  Letters  Patent." 

reports  to,  of  real  property  escheated  or  forfeited 1981 

Commlaalona. 

of  executors   and   administrators    2563,  2504,  2730,  3320 

of  testamentary    trustees    2730,  2802,  2810,  3320 

of  general    guardian     i^??^'  ???^ 

of  committee    of   incompetent    2338,  3320 

Committee    of    Peraon    and    Property    of    Incontpetcnt 
Peraona. 

I.  Jurisdiction   and   control  of   court. 

over   person  and   property   of  incompetent  persons o2?5 

to  be  exercised  by  appointment  of  committee 000 

who   arc    "  incompetent   persons  " 2320 

concurrent  jurisdiction   by   supreme   and  county  courts 2320 

duty  of   court   having  jurisdiction 2321 

court    may    compel    specific    performance    of    contract    made 

by    incompetent   person    2344a 

II.  Appointment  of  committee. 
1.  The  affplication. 

application  to   be   by  petition ^^i 

who   may   apply    ?«o ? 

overseer  or  superintendent   of   poor   to  apply 0^00 

to   what   court    2«ok 

"^             contents   and   verification   of   petition ••.•.. ZcZO 
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.    n.  Appoxntmxnt  of  committsx  —  Continued. 
1.  Th€  application  —  Continued. 

notice  of  application SBI 

injunction   against  alienation  of  property  acquired    frooi 

incompetent • VS 

3.  Inquisition  before  commissioners. 

order  for  conuniasion 2S37 

contents  of  commission S2& 

oath  of  conunissioners. S29 

filling  vacancies  in  commiaaion gg 

summoning  and  impanelling  jury 239B 

hearing  before  commisstonera 2SS1 

inquiry  as  to  lunaoy  confined  to  time  of  inquiry,  milcaa 

extended  by  order MP 

findings  of  jury  on  inquisition MB 

return  4>f  inquisition  and  commiaaion 2838 

expenses  of  commission ggt 

aheriflF's  fees  for  aummoning  jury  on  inquest S307 

8.  Trial  by  jury  in  court. 

order  for  trial  at  trial  term SB* 

stating  questions  of  fact  for  trial 23M 

order  directing  notice  of  trial 8331 

inquiry  as  to  lunacy  confined  to  time  of  inquiry,  unless    __ 

extended  by  order 23S 

court  to  determine  incidental  questions 2S3I 

order  of  reference  of  incidental  question 2SM 

4b  Application  on  behalf  of  state. 

petition  by  officer  of  state  institution  where  confined... 

to  what  court  petition  presented 

notice  of  petition 

appointment  of  committee  

costs  of  proceeding. 

provisions  for  commission  or  trial  by  jury  not  applicable. 

5.  Determination;  appointment  of  committee. 

proceedings  upon  verdict  or  return  of  commission 2336 

same  or  different  individuals  may  be  appointed  for  person   

and    property g22 

appointment  of  foreign  committee 2I3S 

security  to  be  given  by  committee 233T 

petition  of  surety  to  be  relieved 812 

revocation  of  appointment  for  failure  to  give  new  bond. .    812 

costs  on  final  order  api>ointing  committee 2338 

costs  on  diunissing  petition.  •«.*.....* • 2336 

HL   PoWXaS   AND  DUTIES. 

1.  In  general. 

committee  under  control  of  court • ••••• 233V 

committee  of  property  may  sue 2310 

title  to  securities  representing  money  paid  into  court 749 

action  on  securities  representing  money  paid  into  court. .    748 
power  of  committee  of  property  to  lease,  mortgage  or  di^ 

pose  of  real   property 2339 

may  sue  to  compel  conveyance  of  real  property 2346 

committee  may  be  directed  to  execute  conveyance 2347 

•acceptance  of  gross  sum  in  lieu  of  dower  of  incompetent 

IP  lands  sold  for  decedent's  debts. ...,,«.», |79| 

3HT« 
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Committee  of  Incompetent  Persons  «-  ContlnneA. 

III.  Powers  and  duties  —  Continaed. 

2.  Proceedings  to  sell  realty  of  incompetent. 
procedure,  sec  "  Sale  of  Real  Property.*' 
application  to  be  made  only  after  appointment  of  com- 
mittee of  property 2S51 

notice  to  superintendent  of  state  institution 2349 

bond  of  committee  of  property  on  application 2351 

application    to    release    inchoate    dower    right    of    incom- 
petent     2351 

order  on   application .*. .  2361 

prosecution  of  bond  on  application  to  sell  real  property..  2353 

8.  Partition  by  agreement. 

court  may  authorize 1592 

application  for  authority 1590 

notice  to  superintendent  of  state  institution 1590 

contents  of  petition 1591 

notice  of  application 1591 

authority  to  committee  to  execute  releases 1593 

effect  of  releases 1593 

4.  Actions,  etc.,  by  and  against  incompetent. 

service  of  summons  on 426,    429 

by   publication 43$,     439 

appointment  of  special  guardian  ad  litem  to  exclusion  of 

committee    428 

appearance  in  condemnation  proceeding 3363 

costs  in  condemnation  proceedings. 3372 

revocation  of  submission  to  arbitration  by  appointment  of 

committee  before  award 2382 

proceedings  on  award  in  arbitration  when  committee  ap- 
pointed after i 2382 

Jn  surrogate's  court, 

service  of  citation  on  incompetent 2626 

appointment  of  special  guardian 2530 

appointment  of  special  guardian  ad  litem  to  exclusion 

committee ^ 2527 

notice  of  application  to  appoint  special  guardian 2531 

B.  Actions  by  and  against  committee, 

power  of  committee  of  property  to  sue 2340 

security  for  costs  discretionary 3271 

party  cannot  testify  to  personal  transactions  with  lunatic.     829 
commission  to  examine  orally  cannot  issue  when  adverse 

•party  is  committee 895 

open  commission  to  take  deposition  not  issue  when  com- 
mittee is  adverse  party 895 

IV.  Removal,  resignation  and  discharge  of  committee. 

petition  of  surety  to  be  relieved 812 

revocation  of  appointment  for  failure  to  give  new  bond....     812 

suspension,   removal  or  resignation 2339 

filling  vacancy  on  death,  removal  or  resignation 2339 

appointment  of  special  guardian  to  proceed  for  removal 2342 

removal  for  neglecting  to  account 2342 

discharge  on  recovery  of  incompetent 2343 

restoration  of  property  on  recovery  of  incompetent 2843 

disposition  of  property  on  death  of  incompetent 2344 

V,  Accounts  of  committee;  compensation. 

on  petition  of  surety  to  be  relieved 812 

committee  of  property  to  file  annual  inventory  and  account. ..  2341 

annual  examination  of  accounts  and  inventories 2342 

order  to  file  inventory  and  account 2342 

order  to  supply  deficiency  in  inventory  or  account 2342 

rommittee   ox   property   must   account   for   moneys   earned  by 
Incompetent    « .  • 3M1 
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Committee  of  laeompetent  Peraoiui  —  ConttaiweC 

V.  Accounts  or  commxttes;  comfknsatxon. —  Continued. 

intermediate  judicial  account S842 

notice  of  application  for  intermediate  account 2S42 

appointment  of  special  guardian  on  intermediate  accounting..  2342 

compensation  of  committee  of  property SS 

for  additional  services  in  special  cases 2338 

compensation  of  committee  of  person  to  be  fixed  by  court....  2338 
commissions  may  include  cost  of  bond 8320 

Commitment. 

See,  also,  "  Arrest." 
for  contempt,   sec**  Contempt."  ' 

for  non-payment  of  fine,  see  "  Fines.** 
of  recusant  witnesses,  see  ."  Witness."  ^^^.^^ 

for  disobedience  to  certiorari  or  habeas  corpus 2028 

of  executor,  etc.,  for  failure  to  file  inventory TTIB 

Common. 

action  for  cutting  trees,  etc,  on  public  common ••  1667,  1668 

Comnton  Carrier* 

See  "  Cauibis." 

Common  IjA'vr. 

evidence  of,  of  another  state  or  country 943 

reports  of  cases  admissible  to  prove 942 

records,  documents,  etc.,  may  be  proved  according  to  rules  of . . .  982 

descent  of  property  to  heir  at,  how  affected 2T12 

writ  of  habeas  corpus  at,  how  issued 2086 

"certiorari,  how  issued    2120 

rule  of,  not  applicable  in  construing  Code 8345 

Common  Plenii  of  Netv  York;  Court  of* 

custody  of  seals,  records,  etc 98 

Complaint. 

See,  also,  '*  Pleading."  

I.  Form  and  requisites. 

first  pleading  of  plaintiff 478 

statement  of  facts  constituting  cause  of  action • 481 

contents   of 481 

causes  of  action  to  be  separately  stated 483 

Joinder  of  causes • 484 

allegations  not  controverted  deemed/ true 622 

requisites  to  support  arrest  in  action  on  contract 540 

demand  for  judgment 481 

demand  for  both  interlocutory  and  final  judgment 482 

on  default  of  answer,  judgment  not  to  exceed  demand 1207 

on  issue  joined,  plaintiff  may  have  any  relief  consistent  with 

complaint 1207 

In  Justices'  courts. 

plaintiff  must  prove  case,   except  where  a  verified  com- 
plaint is  served 2891 

form   and  verification  of    2930 

joinder  of  cause 2937 

demurrer    to    2939 

II.    Ill     SPECIFIC    ACTIONS. 

Dower. 

description   of  property    1306 

to  set  forth  name  of  Imsband 1606 

Ejecttttent. 

description  of  property , 1511 

11»V 
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C^mplmiAt  —  Continued* 

II.  In  s^Kcxptc  ACTIONS  —  Cotttintitd. 
Foreclosure. 

to  state  whether  another  action  brought  on  debt Ifti9 

Partition. 

to    allege    non-appointment    executor,    etc.,    of    deceased 

owner 1638 

property  to  be  described  with  common  certainty 1542 

to  state  interests  of  parties 1M2 

Action  to  determine  claim  to  realty. 

necessary  allegations. 1639 

Replevin. 

allegation  of  title 1720 

allegation  of  wrongful  taking  or  detention 1721 

depreciation  of  chattel  by  defendant • 1722 

Separation. 

misconduct  of  defendant... /. • 17G4 

By  and  against  corporations. 

allegation   of  incorporation .•. •••  1775 

misnomer    • •••••••••  1777 

Against  executors  and  administrators. 

joinder  of  personal  and  representative  causes 1815 

Creditor's  action  against  heirs,  etc,  of  decedent. 

description  of  lands ••••••...  1851 

To  charge  Joint  debtors. 

essential  allegations 1038 

Mandamus, 

rules  apply  to  alternative  mandamus 2076 

joinder  ot  grievances  in  alternative  mandamus •...  2076 

III.    FXLZNO  AND  SERVICE  OP. 

when  service  may  be  made  on  Sunday 6 

in  N.  Y.  municipal  courts 3207,8208 

in  Albany  city  court 8207,  3208 

in  Troy  justice's  court 3207,  3208 

may  be  served  with  summons 419 

demand  for  service  of  copy 470 

service  of  copy  on  demand 470 

time  of  service  in  N.  Y.  city  court 3166 

time  for  service  of  supplemental  not  to  be  extended 784 

dismissal  for  failure  to  serve  copy ; 480 

to  be  filed  on  service  of  summons  by  publication • «     442 

rV.  DKMtxaua  to.       See  "  Demuuler." 

V.  Dismissal;  entry  of  judgment. 

dismissal  for  disobedience  to  order  for  discovery  of  boohs,  etc.  808 

for  neglect  to  serve  some  of  defendants 821 

for  neglect  to  proceed 822 

plaintiff  cannot  submit  to  non-suit  after  jury  retires 1182 

cn^Ty  of  judgment  by  default  on  verified  complaint 1213 

judgment  for  part  of  claim  admitted 611 

upon  admitting  counterclaim  for  less  than  demand. . . .  512 
1181      , 


costa  upon  settlement  of  action.. ..••••••••••••••••••••••••a.  _ 

lien  of  attomev  not  affected  b;jr ...•• t/$ 

defendant's  oner  to  compromise • ••...  788 

proceedings  on  defendants  offer  to  compromise -  738 

costs  on  rejection  of  defendant's  offer 738 

rejected  offer  not  admissible  in  evidence 738,  739 

proceedings  on  plaintiff's  offer  to  compromise  counterclaim 7^ 

costs  on  plaintiff's  offer  to  compromise 739 

subscription  of  offer  and  acceptance 740 

entry  of  judgment  on  death  of  party  after  offer  of  judgment. . .  763 

offer  of  judgment  in  justice's  court 2892 

on  appeal  from  justice's  court 3070,  3072 

of  penalty  or  forfeiture  by  common  informer 1894 

separate  composition  with  joint  debtor  does  not  rdcaae  others. . .  1942 
rights    of   co-debtors   not   affected   by   composition   with   joint 

debtor    1944 

of  claims  against  decedent's  estates 2719 

against  state  on  account  of  canals 279 

Comptroller  of  State. 

to  supervise  administration  of  funds  paid  into  court.. •     744 

to   institute   proceedings   to   enforce  judgments,   etc,    for  pay- 
ment into  court .•  •  •     744 

may    examine   books    of    banks    relating   to    moneys   paid   into 

court  744a 

to  designate  depositories  of  court  funds 74 J 

aunual  report  of  clerk  of  court  of  claims «SAa 

officers  to  make  searches  for,  without  fee 3290 

Condemnntlon  I^air. 

proceedings  by  state  to  acquire  properly,  see  "AssttncxNT  op 
Damages." 

short  title 3357 

repealing-  clause 3383 

when  law  takes  effect 3384 

definitions 3368 

proceedings  to  be  taken  as  prescribed  by  Code 8359 

power  of  court  to  make  necessary  orders 8382 

I.  Pstxtion;  heaxxng  amd  judgmxnt. 

practice 3382 

written  offer  to  purchase 8872 

acceptance  of  offer  to  purchase 8872 

temporary  possession  of  plaintiff  pending  proceedings 3380 

security  to  continue  possession  of  plaintiff 3379 

notice  of  pendency  of  action 3381 

designation   of  parties 3358 

contents  of  petition 3360 

notice  of  presentment  of  petition 3301 

service  of  petition  and  notice 3361,  3362 

appearance  of  infant,  lunatic,  idiot,  or  habitual  drunkard....  3363 
appointment  of  guardian  ad  litem  for  infant  or  incompetent...  3363 

for  defendant  not  personally  served 3363 

appearance  in  person  or  by  attorney 3364 

service  of  notices  and  papers  after  appearance 3364 

contents  of  answer 33ft( 

verification  of  petition  and  answer 3306 

trial  of  issues 8367 

reference  of  issues 9BiStt 

decision 3867 

mistakes,  omissions  and  irregularities 721-730,  8368 

judgment • ....«••...••..  8869 

limit  of  imprisonment Hi 

disobedience   to   order  in   supplementary  proceeding 2457 

*«»rpaymcnt  of  costs  by  transferee  of  cause  of  action. . .  3247 

avvarded  by  final  order  on  state  writ 2007 

fto  puritshment  for  non-payment  of  interlocutory  costs...       15 

proceedings  to  collect  motion  costs  do  not  relieve  from..     779 

^  ^wer  of  referee  to  punish  witness  for 1018 


OondemiiatloA  I^a-vr  —  Contlnved. 

n.    PftOCSEDINGS   BBPOKB  COMMXSSIONXRS;    AWARD  —  COlltllMed* 

report  of  commissioners 8870 

confirmation  of  report  8871 

re-faearing  on  setting  aside  report 8871 

fees  and  expenses  of  commissioners 8870 

additional  compensation  in  New  York  and  Kings •  8870 

III.    EWFOSCIKO  JUOGMBNT   AND   AWASD. 

compensation  may  be  paid  into  court 8871 

surrender  of  possession   • 8878 

writ  of  assistance  to  enforce  delivery  of  possession 8873 

final  order  to  be  attached  to  judgment-roll 8872 

compensation  and  costs  to  be  docketed  as  judgments 8878 

collection  6f  compensation  and  costs 8873 

execution  for  compensation  and  costs 8878 

determination  of  conflicting  claims  to  compensation 8878 

abandonment  and  discontinuance  of  proceeding •••••••  8874 

^T.  AtVBALS. 

from  final  orders 8875 

case  and  exceptions  on  appeal 8807 

review  of  judgment  on  appeal  from  final  order 8875 

stipulation  by  defendant  not  to  disturb  plaintiffs  possession..  8375 

stay  on  appeal  8375 

appeal  by  plaintiff  from  judgment  for  defendant 8876 

oraer  for  new  appraisal  on  appeal • 8877 

new  appraisal  on  appeal  is  final 8877 

enforcing  award  on  new  appraisal. • •• 8377 

V.  Costs. 

when  awarded  to  defendant • .  •  •  8800 

when  awarded  to  owners 3372 

additional  allowance  to  owners • r...  8872 

of  general  or  special  gnardiant  etc 3372 

against  defendant  on  trial  of  issues 8372 

when  compensation  does  not  exceed  $50 8370 

on  appeal  by  plaintiff  from  judgment  for  defendant 8876 

CkMidltloBfl. 

preoedentt  how  pleaded • • 538 

when- proof  of  performaace  necessary ..,.> ••  688 

GostfeaaloB. 

of  judgment,  see  "  JtJDOumKT.** 

confidential  communications • •••••••••  888-83R 

not  sufficient  proof  for  annulment  of  marriage .••• 1763 

CoAflideratlon. 

seal  presumptive  evidence  of • ••*•  040 

CoASolldatlou. 

what  actions  may  be  consolidated • • 817 

actions  in  different  courts ....• 818 

original  and  cross  actions 700 

actions  against  joint  and  several  debtors •••  810 

actions  by  people  against  different  defendants 1080 

actions  to  foreclose  mechanics'  liens 8401 

proceedings  for  accounting  by  executor S72T 

by  testamentary  trustee «•• •••  2800 

in  ceurt  of  claims •••••*«••••  381 

118a 
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I.  POWKM  AMD  DVTXBl. 

may  be  required  to  act  as  crier. .•••««..««.•«•••«••«•••••••      II 

penalty  for  neglecting  to  attend  court W 

need  not  attend  trials  at  chambers M> 

not  to  act  as  attorney 82,  289 

rewards  to,  forbidden   3tK 

not  to  be  interested  in  suits 313T 

inducements  for  business  prohibited 3UT 

misdemeanor  to  violate  provisions 3131 

forfeiture  of  office  for  violation  of  law 3131 

designation  of,  for  justices'  courts  in  Brooklyn 312S 

deputizing  private  person  to  act  as 8151 

custody  of  jury • •*•• 8001 

II.  Execution  op  mandatu  and  piocksi. 

to  execute  mandates  of  justice  in  person 8157 

must  complete  execution  after  term  expires..... 8012 

not  to  act  under  execution  after  return  day 8010 

return  of  summons jWjj 

of  service  of  subpoena  presumptive  evidence 2910 

amendment  of  returns  by TB> 

execution  of  order  of  arrest 2896-2000 

warrant  of  attachment 2900,  2913 

requisition  to  replevy  2921,  ^gj 

warrant  of  attachment  against  defaulting  witness.  29T2.  2973 

venire 2991-2903 

levy  and  return  of  execution 8020-8M1 

arrest  on  execution  against  person 8082 

sheriff  to  execute  mandate  in  case  of  resistance 3158 

III.  Actions  against. 

for  money  collected  on  execution. 8041 

for  failure  to  return  execution 8080 

penalty  for  wrong  delivery  of  replevied  chattel 2928 

fine  for  omission  to  keep  jury  in  special  proceeding 1198 

limitation  of  actions  against S8S 

IV.  F»ES. 

general  provision    ••• • 8888 

for  attending  courts ••• ...••••  8812 

affidavit  on  claim  for  travel  fees.*. ...••••••• 8821 

OoBstltiitlonal  liSiW. 

order  holding  statute  unconstitutional  is  apf>calable 1847 

preference  of  appeal  from  judgment  involving  constitutionality 
of  statute • T8i 

CoBntrnctlon. 

rule  of  strict  construction  not  applicable • «•••  8848 

punishment  of  crimes  and  misdemeanors  created  by  act S34l 

when  proceedings  to  be  under  former  statutes 3340 

effect  of  act  on  trial  jurors  in  criminal  cases 8SS0 

proceedings  taken  or  rights  accrued  under  former  statutes  saved.  3382 

effect  of  statute  upon  officers  and  offices 3354 

when  act  deemed  to  have  been  passed • 835S 

when  act  takes  effect 8356 

exempt  from  jury  service  in  New  York  couaty«».««» lOfil 

|M-oot  of  exemption  •••»••. •t***«**«««»«..«  108S 
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<)oiiteiiApt  of  Covrt. 

L   ClXMXNAL  CONTBMfTl. 

defined ••.•••••.••. ••        8 

resisting  mandate  of  court lOS 

punishment 9 

when  proceedings  may  be  summary 10 

notice  to"  persons  charged  with 10 

"  requisites  of  commitment   11 

punishment  does  not  bar  indictment 13 

review  of  determination  by  certiorari 2148 

remand  on  habeas  corpus  of  person  committed  for  criminal 
contempt 2082 

tn  fusticg's  court, 

gower  of  justice  to  punish 2870 

ne  and  commitment 2871 

offender  to  be  heard   2872 

warrant  to  bring  offender  before  court 2873 

record  of  conviction 2878 

requisites  of  commitment  • 2874 

fine  to  be  paid  to  overseer  of  poor 2876 

IL   CONTSMPTS  PUNISHABLE  CXVXLLT. 

defined 14 

1.  OfRcial  acts  and  misconduct. 

failure  of  clerk  of  court  to  certify  attendance,  etc.,  of 

turors  in  New  York 1089 

failure  of  commissioner  of  jurors  of  Kings  county  to  re- 
turn   precept    for    levy    on    personalty    of    delinquent 

jurors 115d 

arrest  of  witness  in  violation  of  privilege 868 

neglect  to  return  inventory  of  attached  property 681 

of  sheriff  to  make  return  in  replevin 1715,  1716 

failure  to  make  return  to  mandamus 2078 

to  alternative  prohibition   2096 

to  certiorari  to  review 2186 

3.  Dtsohedienct  and  misconduct  of  attorneys. 

non-payment  of  costs  imposed  on  attorney «  646 

reviewing  denied  motion  before  another  judge 778 

withdrawing  motion  for  judgment  without  leave 778 

8.  Disohedionco  of  parties  and  witnesses. 

refusal  to  deposit  or  deliver  property  when  ordered 718 

disobedience  to  order  to  discover  books,  etc 808 

when  judgment  enforced  by  punishment  for 1241 

withholding  possession  of  realty  from  person  adjudged  en- 
titled thereto   1676 

violation  of  order  restraining  waste  of  realty  sold  on  exe- 
cution  1448 

4t8obedience  to  order  restraining  waste  pending  action...  1681 
^  non-Dairment  of  alimony  in  matrimonial  action 177S 

f        n.    PlOCEEDlNGS    BEFOXB    COM  MISSION  BBS;    AWABD.  

appointment  of  commissioners 8868 

disqualification  of  clerk,  etc.,  of  judge  or  justice 1024 

duties  and  powers. 8870 

determination  of  compensation , . , 8370 

benefits  not  to  be  deducted , 8870 

compensation  for  railroad  property  taken  for  public  life 8870 

S8  IIMS 
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^•Atcmpt  of  €o«H  —  Contlniie4« 

II   Contempts  funisrablx  civilly  —  Continned* 

S.  Disobedience  of  parties  and  witnesses  —  Coatlniicd. 
Jn  surrogate's  court» 

power  of  surrogate  to  punish  for 2481 

enforcing  decrees  by  punishment  for 2S66 

commitment  does  not  bar  action  on  bond «.  2565 

disobedience  to  order  regulating  custody  of  property 

between  co-execMtora. 2714 

undertaking  to  stay  commitment  pending  appeal  2579-2581 

III.    PaOCKBDXNGS   TO  PUKXSH    CONTXICPTS   OTHXR  THAN    CRXMXNAX. 

cases  to  which  provisions  apply 2206 

summary  punishment  of  contempts  in  presence  of  court 2267 

warrant  to  commit  without  notice  for  non-payment  of  money.  2268 

1.  Order  to  show  cause  and  warrant  to  attach  oifender. 

misoonduct  at-  trial  term  may  be  punished  at  special  term.  2298 

order  to  show  cause 2269 

warraot  to  attach  offender 2269 

notice  to  officer  to  return  mandate  or  show  cause ^70 

order  or  warrant  may  be  made  out  of  court 2271 

order  and  warrant  returnable  at  term  of  court 9B71 

referee  may-  make  order  or.  issue  warrant ^ 2272 

referee's   order    or    warrant    may    be    returnable    before  

referee  or  court 2272 

power  of  referee  on  order  or  warrant  returnable  before 

him. 2272 

order  is  motion  in  action  or  special  proceeding 2273 

warrant  is  commencement  of  special  proceeding 2273 

witrrant  and  affidavit  to  be  served  on  accused 2274 

Amount  of  bail  may  be  indorsed  on  warrant 2275 

aheriff  to  keep  accused  in  custody. 2276 

physical   inability   of  accused    excuses   production   under 

warrant 2276 

accused  need  not  be  confined  in  prison 2276 

undertaking  to  procure  discharire  pending  hearing 2277 

warrant,  not  to  issue  agdnst  prisoner 2278 

habeas  corpus  to  produce  prisoner  to  answer 22ni 

undertaking  for  discharge  to  be  filed  with  return 2279 

'       %■  Hearing  and  determination, 

interrogatories  and  answers  of  accused • 2280 

Sroduction  of  proofs  at  hearing 2280 
etermination  of  court 2280 

final  order  imposing  fine  or  imprisonment  or  bMh. ......  2281 

prisoner  produced  on  habeas  corpus  to  answer  to  be  re* 

manded. 2282 

warrant  of  commitment   2281 

prisoner  produced  on  habeas  corpus  may  be  committed  on 

discharge  from  custody 2282 

final  order  on  return  of  order  to  show  cause 2283 

commitment  upon  final  order  on  return  of  order  to  show 
cause 2283 

iL  Commitment  or  Une. 

fine-  to  indemnify  for  damages  to  be  imposed 2284 

payment  of  fine  indemnifying  for  damages  bars  action  by 

agreed  party 2284 

fine  when  actual  loss  not  sustained 2284 

corporation  may  be  fined 2284 

'  and  warrant  of  commitment 2285 
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Oontenipi  of  Court  —  Continued. 

III.  Procseoings  to  punish  contempts,  etc. —  Continued. 
3.  Commitment  or  fine  —  Continued. 

commitment   until   offender   has  performed  act  and  paid  

fine '."\'-  2286 

length   of   imprisonment  where  offender   not  required  to 

perform  act    2285 

on  commitment  for  non-payment  of  alimony Ill 

commitment  for  violation  of  order  restraining  waste  of 

realty  sold  on  execution 1444 

discharge  on  undertaking 1446 

prisoner  to  be  confined 157 

damages  for  escape  157 

release  on  inability  to  perform  or  pay  discretionary  with 

court 2286 

punishment  for  contempt  does  not  bar  indictment 2287 

issuance  of  new  warrant  on  failure  of  accused  to  appear 

after  giving  undertaking 2288 

county  court  cannot  remit  fine 351 

orders  of  N.  Y.  city  oourt  may  be  executed  within  state. .  838 

4b  Action  on  undertakings 

order  for  prosecution  on  failure  of  accused  to  appear....  22S8 

when  party  aggrieved  may  prosecute S§S 

damages  recoverable  by  party  aggrieved 2289 

order  for  prosecution  by  attorney-general  or  district  attor* 

ney 2290 

damages  of  party  aggrieved  may  be  paid  out  of  recovery 

by  people. 2200 

liability  of  sheriff  for  insufficiency  of  turetiet. 2291 

Co|fttlnvent  Evtates. 

holders  of,  necessary  parties  in  partition V^ 

when  vested  in  trustee  for  insolvent  debtor 2177 

sale  of  contingent  interest  of  infant 2348 

persona  of  class  as  defendants  in  partition • 1588 

Oontinnanee. 

See,  also,  "ABATsmMT  and  RsvtVAL;"  "  ADjoTTiKUBirT; " 
"  Assionmeht;  "  "  Pasties." 

by  one  judge  of  proceedings  begun  before  another  In  New  York.  26 

of  term  of  court  to  another  place ^ 41 

of  special  proceeding  on  death,  etc.,  of  judge 52 

of  action  after  transfer  of  interest 756 

after  death  of  sole  pany 757 

Contract. 

See,  also,  "  Spscxnc  PiRPOftUANCt; "  "  VcKDot.  ahd  Pui^ 

CHASES." 

no  imprisonment  for  money  due  on 16 

limitation  of  actions  on 382 

judgment  b^  default  in  actions  on 420 

person  making  for  benefit  of  another  is  trustee  of  express  trust.  449 

joinder  of  causes  of  action  *on 484 

counterclaims  in  actions   BOl 

warrant  of  attachment  in  action  for  breach 686 

cause  of  action  on,  may  be  attached 648 

offer  to  liquidate  damages  for  breach  conditionally 786 

refusal  of  offer  to  liquidate  damages 786 

costs  on  refusal  of  offer 787 

interpleader  in  actions  on  820 

joinder  of  claimants  on  motion  of  defendant 820 

interest  in  contract  for  land  may  be  reached  by  judgment  cred- 
itor's action 1874,  1876 
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Contract  ^  Continued. 

action  to  compel  conveyance  by  lunatic,  infant,  etc 2^5 

sale  of  interest  in  contract  for  lands  to  pay  decedent's  debts..  2779 

reservation  of  trial  terms  for  actions  on 232 

Actions  for  breach  in  justices'  courts. 

jurisdiction   2J^fi2 

warrant  of  attachment 290C5 

neglect  to  counterclaim  damages  bars  action 2947,  2948 

Contractor. 

defined •• 8396 

Contribution. 

between  defendants  when  realty  of  one  sold  on  execution 1481 

when  part  owner  of  property  redeems 1482 

order  of,  on  sale  of  realty  on  execution 1483 

enforcing  b^  original  judgment  after  sale  on  execution 1484 

preserving  lien  of  original  judgment .-. ..  1485 

entry  on  docket  to  preserve  lien  of  original  judgment 1488 

CovktroyreruTt  Snbmlsalon  of. 

See  "  Submission  or  CoNTRovsasy." 

ConTcraion. 

limitations  of  actions  against  executors,  etc ..•••  3SS 

order  of  arrest  in  action  for 549 

in  justice's  court 2896 

warrant  of  attachment  in  action  for 635 

in  justice's  court  • 2906 

action  by  people  for  conversion  of  public  funds. 1969-1975 

Conveyance. 

subpoena  duces  tecum  to  produce  records 808 

deeds  acknowledged  or  proved  admissible  in  evidence 935 

record,  or  certified  copy,  admissible  in  evidence 936 

acknowledgment,  proof,  record  or  certified  copy  not  conclusive.  936 
conveyances  proved  on  oath  of  interested  or  incompetent  witness 

not  admissible 936 

of  land  without  the  state  admissible  in  evidence,  when,  etc 946 

exemplication  of  record  without  the  state  admissible  in  evidence.     947 

of  real  property  by  sheriff  under  order  of  court 718 

by  sheriff  on  sale  by  direction  in  judgment 1242 

on  judicial  sale,  to  state  name  of  person  whose  interest  sold....  1244 

sherifTs  deed  on  sale  of  realty  on  execution 1471 

relates  back  to  time  of  sale 1440 

on  death  of  coroner  who  made  sale  on  execution 1478 

effect  of  conveyance  on  sale  under  foreclosure 1632 

conveyance  of  property  of  infant  or  incompetent 2358 

not  necessary  on  sale  under  foreclosure  by  advertisement 2400 

by  corporation  void  after  petition  for  voluntary  dissolution 2480 

on  sale  of  real  property  to  pay  decedent's  debts 2776-2778 

Co-operatlve  Inanranee  Companies. 

change  of  name 2411,  2413,  2414 

Copyricbt. 


of  supreme  court  reports. 


249 


Coroner. 

punishment  of  misconduct J4 

not  to  practice  as  attorney » 

powers  when  sheriff  is  party  to  action 172 

any  one  of  coroners  may  act 173 
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Ooroner  —  ContlBncd 

arrest  of  sheriff  by    ^ 174 

county  treasurer  of  Erie  county  to  exercise  powers,  etc 181a 

how  sheriff  confined    17^ 

place  of  confinement  of  sheriff  deemed  a  jail   176 

sheriff  entitled  to  jail  liberties  on  giving  bond  177 

liability  for  escape  of  sheriff   177 

may  prosecute  undertaking  of  sheriff  for  liberties 178 

duties  when  sheriff  is  plaintiff 170,    180 

liability  for  escape  of  prisoner    181 

duties,  etc.,  of  incoming  and  outgoing  coroners  189 

limitation  of  action  for  non-payment  of  money  collected 383 

for  official  acts  or  omissions  385 

amendment  of  returns   725 

execution  to  be  directed  to,  when  sheriff  a  party 1362 

redemption  of  realty  sold  by  coroner  on  execution 1477 

conveyance  of  realty  sold  on  execution  after  death  of  coroner. .  1478 
«c«« 3310 

to  be  taxed  on  demand 8287 

Corporations. 

for  municipal  corporations,  see  "  Municipal  Cokpoeations." 

I.  In  general;   miscellaneous  provisions. 

*'  domestic  corporation  "  defined 8848 

included  in  term  "person"  in  condemnation  law 8358 

included  in  **  body  oft  officer  "  in  provisions  as  to  certiorari. .  2146 

may  be  fined  for  contempt 2284 

consent  of,  to  discharge  of  insolvent  debtor 2154 

limitation  of  actions  for  penalties  against  directors  and  stock- 
holders   of    moneyed    corporations 894 

itock  may  be  attached 647 

notice  of  levy  of  attachment  on 649 

to  furnish  certificate  of  defendant's  interest  when  stock  at* 

tached   650 

sale  of  atUched   stock 708 

stock  deemed  assets  in  hands  of  executors,  etc 2712 

taking  deposition  of  officers  or  directors 872 

production  of  books  and  papers  on  taking  of  deposition 872 

subpcena  duces  tecum  to  produce  books  or  papers 868 

service  of  subpoena  duces  tecum 868 

subordinate    officer   or    employee   may    produce    on    subpoena 

duces  tecum 869 

procuring   personal  attendance  of  officer  on   subpoena   duces 

tecum 869 

examination   under   supplementary   proceedings   against   judg- 
ment   debtor 2441 

service  of  order  in  supplementary  proceedings 2452 

corporations    prohibited    from    unlawfully    engaging    in    busi- 
ness of  conducting  litigation 77 

II.  Froceeoings  to  change  name. 

may  petition  for  change 2410 

certificate  that  proposed  change  not  in  conflict  with  other  cor- 
porations     241 1 

contents  of  petition  2412 

notice  of  application    2413 

petition,  etc.,  to  be  filed  with  secretary  of  state 2413 

reservation  of  proposed  new  name  by  secretary  of  state 2413 

order  authorizing   2414 

order  to  be  entered  and  papers  filed 2414 

publication  of  order 2414 

affidavit  of  publication  to  be  filed  and  recorded   2415 

when  change  to  take  effect   2415 

new  name  may  be  substituted  in  pending  action  or  proceed- 
ing     : 2416 

pending  actions  or  proceedings  not  affected 2416 

county  clerk  to  report  changes  of  name  to  state  officers 2417 

chani^es  to  be  published  annually  in  session  laws 2417 

yalidity  of  prior  proceedings  to  change  name  saved 2415 


INDEX. 

Opvporatlona  —  Contlnited. 

ni.  Actions  by  and  AOAixar. 

1.  Jurisdiction, 

of  New  York'  city  court 819 

of  county  court;  residence 841 

of  city  court  of  Yonkers 3208 

of  justices'  courts 2865b  28G0,  2879 

3.  What  actions  lie. 

by  creditor  or  officer  to  suspend  or  remove  officer. .  1781,  1782 
director  or  officer  to  be  suspended  or  removed  only  in 

action  by  attorney-general 1811 

by  judgment  creditors  for  sequestration  of  property 1784 

judgment  creditor's  action  does  not  lie  against 1879 

supplementary   proceedings  cannot  be  had  on   judgment 

against 246S 

provisions  relating  to  actions  to  determine  claim  to  real 

property   apply 1899 

3.  Service  of  process, 

attempt  to  commence  action  to  interrupt  statute  of  limita- 
tions       399 

summons   431 

by  publication    438 

in    justice's   court    2879 

injunction  order   610 

alternative  mandamus   2071 

precept  in  summary  proceedings  to  recover  possession  of 

real  property   2240 

citation  from  surrogate's  court 2526 

by  publication   2522 

4b  Pleoding;  evidence,  etc, 

when  misnomer  waived 17T7 

allegation  of  incorporation  in  complaint. . . .  .^ 1775 

when  proof  of  corporate  existence  necessary 1776 

verification  of  pleadings S25 

admissions  by  members  as  evidence  against...... 838 

stockholder  not  to  act  as  juror. 1180 

0.  Actions  on  bills,  notes,  etc, 

preference  of  actions  on  notes  and  bills  of 791 

against  corporations  issuing  bank  notes,  etc 791 

bills  and  notes  of  moneyed  corporations  excepted   from 

statute   of   limitations 893 

extension  of  time  to  answer  or  demur  granted  only  on 

notice 1778 

order  for  trial  to  be  served  with  pleading * •  1778 

8.  Receivers;  provisional  remedies. 

In  what  cases  receiver  may  be  appointed 1810 

notice  of  application  for  appointment  of  receiver 1810 

order  of   arrest  in  action  against  agent  for   funds  mis- 
applied       549 

damages  sustained  by  order  of  injunction  against  officer. .     624 
Injunction  order  suspending  business  to  be  made  only  on 

notice 1809 

order    restraining    director    or    officer    from    performing 
4tf^^  to  be  made  only  on  notice- ..•••««»ff*f«»t*f«fi«  X999 


Corpoimtlons  —  Conttnned. 

III.  Actions  by  and  ACiOiiST  —  Oontisaed. 

7.  Jn  justices'  courts, 

jurisdicHoo • ••*•..._ 

residence  for  purpo«e  of  jurisdiotieo » 2869,  2879 

service  of  aummons 2879-2881 

Arder  of  arrest  against  agent  for  iniia|»pcoprta(tifig  funds.  2886 

IV.  PlOCnPXNGS   TO  SXLL,   MOITGAOB  Ol   XJMSB  SBAL   PBOFMITV. 

when  provisions  take  effect 8397 

to  be  had  pursuant  to  Code 8890 

jurisdiction  of  county  court •.  340 

contents  of  petition 8891 

verification   Of  petition 8891 

notice  of  application 8892 

reference  to  take  proofs 8392 

hearing  of  application 8392 

order  ; 8898 

appearance  to  oppose  application 8898 

notice  to  creditors  of  insolvent  corporation 8394 

service  of  notices 839S 

power  of  court  to  make  necessary  orders 8890 

V.   JiTDIClAL   SUPCKVXSTON. 

aetion  against  directors  and  officers  for  misconduct 1781 

action  by  creditor  or  officer  to  suspend  or  remove  officer  for 

misconduct 1781,  1782 

action    against    officers    for    misconduct    to    be    brought    by 

attci  ney-gcneral , . .  1782 

sections  1781,  1782  do  not  affect  other  visltorial  powers 17S;{ 

libraries,  reliRioiis  corporations  and  schools  excepted  from...  1?04 

educational  institutions  excepted^  from   1P04 

municipal  and  political  corporations  excepted  from 1804 

officers,  stockholders,  etc.,  may  be  compelled  to  testify 1806 

injunction  staying  actions  by  creditors 1806 

creditors  may  be  brought  in 1807 

advertisement  for  claims  of  creditors 1807 

when  attorney-general  must  bring  action 1808 

appointment  of  receiver 1810 

VI.  Action  in  nature  op  quo  wakranto. 

by  attorney-general  to  try  right  to  exercise  franchise 1948 

to  be  brought  in  name  of  people 1S9^ 

joinder  of  relator  as  party  plaintiff 1986 

relator  to  give  security  for  costs,  etc 1986 

compensation  of  attorney-general  when  relator  party  to 1986 

triable  of  right  by  jury 1960 

all  claiming  to  exercise  same  franchise  must  be  joined 1964 

witness  cannot  refuse  to  answer  incriminating  question 1965 

temporary   injunction 1956 

judgment  against  corporation  to  contain  perpetual  injunction.  1055 

collection  of  costs  from  officers  and  menu)ers 1987 

VtL  Action  by  pbopek  to  annul. 

municipal  and  political  corporations  not  subject  to 18<^4 

libraries,  rclttfious  corporations  and  schools  not  subject  to....  1*^04 

educational  corporations  not  subject  to   1804 

by  attorney-jrencral  when  legislature  directs 1797 

by  leave  of  court 1798 

when  attorney-general  must  bring  action 1808 

grounds  of  action  by  attorney-general 1798 

application  by  attorney-general  for  leave 1799 

triable  by  jury  of  right 1800 

j4}dgment 1801 

to  enjoin  exercise  of  corporate  rights 1801 

tQ  provide  for  receiver,  account  and  distribwtioB......  1801 
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VIL  AcTXox  BT  noFLE  TO  AiiMui. —  Continued. 

temporary  injunction  orders ••.•••   1808 

jtuigment-roU  to  be  filed  with  secretary  o|  state 1808 

judgment  to  be  published 1808 

officers,  stockholders,  etc,  may  be  compelled  to  testify 1806 

injunction   staying  actions   by  creditors. . . ; 1806 

creditors  may  be  brought  in 1807 

advertisemest  for  claims  of  creditors 1807 

appointment  of  receiver 1810 

VIII.  Actions  to  raoctTHk  dissolution. 

municipa]  and  political  corporations  not  subject  to 1904 

libraries,  religious  corporations  and  schools  not  subject  to. . . .  1804 

educational  corporations  not  subject  to 1^04 

grounds  of  dissolution  ITfCS 

action  to  be  brought  by  attorney-general 1786 

when  attorney-general  must  bring  action 1808 

when  creditor  or  stockholder  may  maintain  action 1786 

reference  of  issues  is  discretionary  when  action  not  brought 

by  attorney-general ' 1012 

when  referee  to  be  appointed  by  court 1012 

temporary   injunction * 1787 

modifying  temporary  injunction 1787 

appointment  of  temporary  receiver;  powers 1788 

additional  powers  to  temporary  receiver 1780 

appointment  of  permanent  receiver;  powers 1788 

when  stockholders,  etc.,  may  be  made  parties 1790 

Judgment  to  provide  for  distribution  of  property 1793 

judgment  for  unpaid  stock   subscriptions,  when  stockholders 

are    parties 1794 

judgment  to  enforce   liability   of   directors   and   stockholders 

when  assets  insufficient 1796 

sections  1785-1795  do  not  affect  special  statutory  provisions. . .  1796 

appointment  of  referee .^ 1012 

officers,  stockholders,  etc,  may  be  compelled  to  testify 1805 

injunction  staying  actions  by  creditors 1806 

creditors  may  be  brought  in 1807 

advertisement  for  claims  of  creditors 1807 

appointment  of  receiver 1810 

IX.  PaocsBDiNOS  roK  voluntaky  dissolution. 

•*  stockholders "  includes  "members" 2431 

libraries,  churches  and  schools  or  academies  excepted 2431 

when  majority  of  directors  may  petition 2419 

when  directors  or  stockholders  eoualV  divided 2420 

when  majority  of  stockholders  direct 2420 

certain  corporations  excepted 2420 

contents  of  petition 2121 

inventory  and  schedule  to  be  annexed .- 2421 

verification  of  petition  and  schedule 2422 

presentation   of  petition 2423 

order  to  show  cause 2423 

^pointment  of  temporary  receiver;  powers 2423 

injunction  staying  actions  by  creditors 2423 

appointment  of  referee 2423,  2426 

publication  of  order  to  show  cause 2424 

servite  of  order  to  show  cause  on  creditors  and  stockholders. .  242S 

hearing 2426 

decision  or  report 2426 

order  for  transmission  of  original  papers  to  court  or  i^pftrte. .  2427 

amendment  of  schedules 2427 

motion  for  final  order , ,.••,.•••.•, 
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IX.  PiocssDiMGS   FOK  VOLUNTARY  DissoLtTTZOK  —  Continued. 

notice  of  motion  for  final  order 2428 

appointment  of  receiver 1810 

final  order   dissolving  and  appointing  receiver 2429 

power  of  receiver  to  liold  real  property 716 

relief  of  receiver  from  omissions  and  defaults 242U 

confirmation  of  acts  of  receivers 2429 

transfers  of   property   after  filing  petition   void 2430 

commissions  of   receiver 2431a 

final  accounting  of  receiver   2431h 

application  by  attorney-general  for  order  to  show  cause ....  2181b 

X.  ENroRciNG  stockholders'  liability. 

service  of  summons  on  stockholders  by  publication 438,  439 

misnomer  of  stockholder  defendant   1831 

sections  1700-1795  do  not  affect  special  statutory  provisions..  1786 

in  action  by  creditor  to  dissolve  corporation ITUO 

judgment   for   unpaid   subscriptions   when   stockholders 

arc  parties 1794 

judgment  when  assets  are  insufficient 1705 

action  by  creditor  to  enforce  liability  1791 

account  of  property  and  debts  of  corporation 1792 

apportioning  liability t  • .  1792 

X3.    FORXIGN    CORr ORATIONS. 

defined      8343 

validity  of  meeting  within  this  state  not  affected 1779 

1.  Jurisdiction, 

actions  against 1780 

by  one  foreign  corporation  seainst  another 1780 

by   non-resident  against   1780 

of  N.  Y.  city  court  315 

2.  Sert'ice  of  process. 

of  summons • 432 

on    designated   agent    432 

designation  of  agent  to  receive  service  of  summons  ....  432 

proof  of  designation  of  agent 432 

copy    of    designation    of    person    upon    whom    to    make 

service,    as    evidence     931a 

change   of  place  of  service   by   designated   agent 432 

revocation    of    designation    of    agent 432 

of   summons   by    publication   on 438,  430 

of   notice  of  sale   under   foreclosure  by   advertisement. .  2389 

of    surrogate's    citation    by    publication 2522 

3.  Actions  by  and  against, 

when  foreign  corporation  may  sne 1779 

cannot  sue  on  debt  invalid  by  laws  of  state  of  organira-      

tion    1772 

verification   of   pleadings *5?5 

allegation  of  incorporation 17775 

director   or   officer   to  be  removed  only   in  action  by  at- 
torney-general      ;  •  •    181 It  1812 

action  by  attorney-general  to  try  right  to  exercise  privi- 

leges  within  state Xoo 

books  are  presumptive  evidence 929 

certihed  copy  of  nook  mav  be  offered  in  evidence. 830 

verification  of  copy  of  book  of 981 

"<curity  for  costs 8268,  .*B70 

idgment  by  default  on  service  by  publication 1217 

1193 
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XI.  FotEioK  coiiroiiATXOMft  —  Continued. 

4,  Provisional  remedies;  receivers,  ^^ 

attachment  in  actions  against 686 

in  justice's  court   2906 

unpaid  subscription  to  stock  may  be  attached 646 

when  judgment   enforceable  only   against   attached   prop- 
erty   707 

injunction  order  suspending  business  to  be  made  only  on 

iotice    : : 1809.  1812 

in  what  cases  receiver  may  be  appointed 1810,  1812 

Ooata. 

judge  not  to  be  interested  in 47,  49 

I.   To   WHOM    AND    WHEN    AWARDED. 

when  plaintiff  entitled  of  course 3228 

when  recovery  is  less  than  $50 3228 

against  defendant,  served  "vith  notice  of  no  personal  claim..  423 

to  defendant  of  course 8228 

in  New  York  and  Kings  counties  when  recoveryunder  $500. . .  322S 

in  New  York  city  court  when  recovery  under  $250 3228 

in  Kinn  county  court  when  recovery  under  $250 ^^ 

when    discretionary 82S0 

en  judgment  for  one  of  leveral  defendants 3229 

When  several  actions  brdught  on  same  instrument 3231 

when  different  parties  ^evail  on  different  issues 8234 

increased  damages  not  ^4  carrv  increased  costs 8257 

after  offer  of  judgment  ^y  defendant • 738 

after  offer  to  comprom^  counterclaim i 730 

after  sufficient  tender. 733 

when  tender  accepted 734 

tender  to  include  costs  *b  date •  731 

on  confession  of  judgibent 1275 

00.  submission  of  controversy 1280*  1281 

%n  Judgment  for  part  H  claim  admitted 611 

•n  application  for  judgment  on  frivolous  pleading 687 

on  order  for  new  trial  for  failure  to  file  decision  within  time 

limited 1010 

#y>t  awarded  against  municipal  corporation  unless  claim  pre- 
sented before  action 8246 

egamst  person  suing  or  sued  in  representative  capacity 8246 

ni  proving  genuineness  of  paper  after  demand  for  admission 

thereof 785 

%f  action    brought,  on   discontinuance   in   justice's   court    on 

answer  of  title  8236 

on  remission  of  fine  or  penalty  bjr  county  court 352 

as  condition  of  adjournment  of  trial 3256 

payment  of,  as  condition  of  exoneration  of  bail 001 

»o  costs  at  trial  of  title  by  sheriff's  jury 100 

n'>t  to  be  taxed  in  proceedings  before  court  of  claims 274 

counsel  or  attorney  fees  not  allowed  in  court  of  claims 274 

party  testifying  not  entitled  to  witness  fees 

attorney  testifying  for  client  not  entitled  to  witness  fees. . . . 

XT.  How  awarded;  judgment;  collection. 

decision  or  report  to  award 1022 

power  of  referee  to  award 1018 

clerk  to  Insert  amount  in  blank  in  final  judgment 1231 

judgment  against  executors,  etc ISB,  1836 

in.  AMOtJNT. 

tpeclal  provisions  not  affected 3261 

•aount  of  costs  generally • •••• 8261 

•awunt  when  discretionary «. ,  8280 


Coats  —  Contlaiied. 

III.  Amount  —  Continued. 

upon  aettlement ...•*••*.. S260 

as  condition  of  adjournment  of  trial 8255 

when  recovery  less  than  $50 8228 

on   confession    of  judgment 1275 

increased  damages  not  to  carry  increased  costs 3257 

clerk's  fees  in  civil  actions 3301 

additional  allowance   in   difficult  cases 3253,  3254 

certificate  entitling  party  to  costs  or  increased  costs 324^ 

disbursementa  to  be  included 8266 

IV.  In    g»BClAL    ACTIONS. 

In  aid  of  attachment 

in  action  by  plaintiff • ••••••••••••••.••«•••     6T7 

Action  to  charge  joint  debtor, 

how  awarded 1041 

Action  to  determine  claim  to  real  property. 

on  defendant's  default 1045 

Creditor's  action  against  heirs,  etc. 

sheriff's  fee  on  execution  may  be  taxed  against  each  de- 
fendant   1889 

apportionment  among  defendants 1889 

Divorce. 

award  of,  by  interlocutory  judgment  1774 

docketing   interlocutory   judgment   awarding 1774 

e:cecution  not  to  issue  until  final  judgment 1774 

Dower. 

fees,  etc.,  of  commissioners  or  referee  to  admeasure....  1612 

Ejectment 

when  judgment  taken  against  one  subject  to  rights  of  ^ 

others 15I8 

by  grantee  of  lands  held  adversely,  suing  by  graaMr 1501 

Foreclosure. 

on   dismissal  of  complaint  on  payment  of   interest  and 

part  of  principal  aue 1634 

additional  allowance  to  plaintiff  in  forclosure,  etc..  8252;  3254 

taxation  of 2403 

on  foreclosure  by  advertisement 2401,  2402 

Matrimonial  actions. 

allowance  for,  in  action  for  divorce  or  separation 1769 

award  of,  in  divorce  or  separation 1769 

to  co-respondent  in  action  for  divorce 1757 

Uechanics'  liens. 

actions  to  foreclose  in  courts  of  record 8411 

in  courts  not  of  record 8411 

Partition. 

where  sale  has  been  had.. «••.•••••*••*.«•••....  1679 

•n  judgment  of  actual  partition 1559 

collection  against  unknown  owners  on  actual  partition....  1559 
fees  and  expenses  of  commissioners...... ••••••  1665 

lltl4 


INDEX. 

C»at«  —  CoBtlaved. 

IV.  In   tPBCiAL  ACTIONS  —  Continued. 

AetioHx  by  or  against  state  or  public  olHetr, 

action  by  state  for  benefit  of  municipality tM3 

action  by  people  on  relation  of  private  person S242 

on   consolidation  of   actions   by   people  against   different 

defendants 19» 

judgment  may  be  taken  against  state 1965 

execution  not  to  issue  against  state 19^ 

payment  of  costs  against  state  or  public  officer 3241 

on  judgment  of  ouster  frOm  office 1966 

individual  liability  for  costs  of  action  in  nature  of  quo 

warranto   against   corporation 1967 

against  school  officer  or  supervisor ^H4 

increased  costs  to  defendants  sued  for  official  arts. .  8258|  3250 

V.  On  stats  wkits. 

on  alternative  mandamus  are  discretionary 2066 

on  peremptory  mandamus  to  be  awarded  as  on  motion 2066 

not  to  exceed  $50  and  disbursements 2066 

on  prohibition  to  be  awarded  as  on  motion 2100 

not  to  exceed  $50  and  disbursements 2100 

on  certiorari  to  review  in  discretion  of  court ^ . .  2143 

not  to  exceed  $50  and  disbursements. 2143 

non-payment  punishable  as  contempt  when  awarded  by  final 

order 2007 

VI.  Op  motions. 

of  motion ...•,..... ••••.. •^..  779 

collection 779 

execution  . 770 

stay  for  non-payment 779 

taxation  on  final  judgment 779 

may  be  awarded  absolutely  or  to  abide  event 3236 

how  collected  when  awarded  to  abide  event 779 

on  application  for  judgment  on  frivolous  pleading 537 

fees  of  referee  to  superintend  discovery  of  book 807 

proceedings  to  punish  for  contempt  not  affected 779 

VII.  Intkrlocutoby  costs. 

on  issue  of  law. ..•• 3g2 

collection 3283 

no  arrest  for  non*payment,  except,  etc 16 

award  of,  by  interlocutory  judgment 1281 

VIII.  On  AprKAL. 

provisions  not  applicable  to  costs  on  appeal 8237 

from  final  judgment 8238 

from   interlocutory  judgment  or  order 3239 

on  appeal  to  supreme  court  or  appellate  division 32SS1 

damages  for  delay  by  way  of  costs  in  court  of  appeals. .  32J1,  3251 
tjcpenses  of  reference  on  justification  under  undertaking  on 

appeal  to  court  of  appeals 1336 

On  appeal  by  plaintiff  from  Judgment  for  defendant  in  con- 
demnation  proceeding 33711 

from  surrogate's  court 2549,  2S60,  2589 

from    justice's    court 3047,  3060,  8068.  3066.  3067 

en  new  trial,  on  appeal  from  justice's  eourt 8070,  3073 

to  supreme  from  N.  Y.  municipal  court 3213 

IX.   LlAMLlTY   rOR   costs. 

Special  provisions  not  affected 3250 

«3KCUtor  or  administrator .••••• •••• 1631 

llOO 


IMDIBX.  "'    - 

Costs  —  ConUnued* 

UL  LzAULXTT  foft  COSTS  — Contbtxcd. 

transferee  of  cause  oi  action. ...•••••• ..••••••••••  9241 

against  infant  plaintiff  collectible  from  guardian  ad  Ut€m,  468,  3249 

guardian  ad  hUm  of  infant  defendant  not  liable ....•    477 

poor  person  not  liable  for •  • 461 

costs  to  poor  person  payable  to  attorney 467 

action  by  poor  person  not  stayed  for  non-payment  of  costs  of 

former    action 461 

action   by  executor,   trustee,   etc.,  against   beneficiary  to  re- 
coyer  costs 1016 

against  attorney  for  pleading  scandalous  matter 645 

imprisonment  for  non-payment  of  interlocutory  costs  awarded 

against   attorney 15 

liability  of  attorney  when  defendant  entitled  to  require  se- 
curity. • 8278 

X  I«  SPICXAL  PKOCXXOXNGS. 

power  to  award;  amount •••»•.•••••••••••••••••••  8240 

when  person  recovering  deemed  a  judgment  creditor.  ••••...  •  2482 

Supplementary  proceedings, 

to  judgment  creditor  •••• ••••••••••••••• 2460 

to  judgment  debtor  ••• 2466 

Condemnation  proceedings, 

when  awarded  to  defendant .••••...  8368 

asainst  defendant  on  trial  of  issues.. •.••••.... 8872 

of  guardian,  committee,  etc 3372 

on  appeal  by  plaintiff  from  judgment  for  defendant 3376 

when  awarded  to  owners 8372 

when  compensation  does  not  exceed  |50 3370 

additional  allowance  to  owners 8872 

oa  discontinuance. ......••••.••..•  3874 

For  appointment  of  committee  of  incompetent* 

on  final  order  appointing  committee.... ••.•••••••• 2836 

on  dismissal  of  petition • 2886 

of  proceeding  on  behalf  of  stat^ ••••••• SS^ib 

Contempt* 

may  be  ordered  paid  out  of  recovery  on  undertaking 2290 

Summary  proceedings  to  dispossess, 

amount  of  costs  and  fees 2250 

amount  in  proceedings  founded  on  forcible  entry  or  de- 
tainer. .  .  2260 

execution.  • 2250 

Arbitration, 

on  entering  judgment  on  award .••..•••••..  2378 

on  vacating  award ....• •.••••••  2377 

liability  for,  on  revocation  of  submissioa. ••• 2884 

Ta  discover  death  of  life-tenant, 

when  awarded,  amount  .....•••••• •••• •  2816 

on  dismissal  of  petition « 2808 

Froceedings  by  insolvent  debtors, 

on  contested  application  for  discharge.... 2167 

on  petition  for  exemption  or  discharge  from  arrest... ••••  2196 
1107 
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Coats  —  CoAtlAved* 

X.  In   mciM.  nocBSDiNGt  —  Continued. 
To  enforce  liens  on  vessels, 

•meant.  •  •  ••• • •••••••• •••••••••  943$ 

XI.   SlCURITY  FOK   COSTS. 

when  defendant  may  require •••••••••••••.••••  8288,  3289 

when  two  or  more  plaintiffs  sue ..••••• 8270 

when  discretionary  with  court • • 3271 

order  to  give  security 8272 

requisites  of  undertaking  •.•••... 3273 

notice  of  exception 3274 

notice  of  justihcation  ,, 8274 

justification  of  sureties' • 3275 

allowance  of  undertaking 3275 

order  for  additional  security 8276 

dismissal  for  failure  to  give 3277 

liability  of  attorney  for  costs 3278 

proyisions  applicable  to  special  proceedings. ••..•.....  8270 

In  Nsw  York  city  court, 

notice  of  exception  to  sureties*. ••••••» 8168 

notice  of  justification  ••••• ••••• • 8188 

XII.  Taxation. 

how  taxed 8262 

clerk  to  insert  amount  in  judgment. 3282 

when  additional  allowance  to  be  computed  by  clerk 3282 

notioe  of  taxation 3263 

in  N.  Y.  city  court 3161 

may  be  taxed  without  notice 3284 

notice  of  retaxation 3281 

order  for  retaxation • 3281 

review  of  taxation 3285 

duty  of  taxing  ofiicer 3288 

affidavit  as  to  disbursements... 8287 

fees  to  be  taxed  on  demand. •••.••«••••• •.•••••.•  8287 

XIII.  In  luaioGATi'a  cotot. 

discretionary,  except,  etc 2566 

only  actual  expenses  when  estate  less  than  $1,000 2567 

costs  awarded  by  decree  include  disbursements 2559 

to  be  fixed  by  surrogate  and  inserted  in  decree 2559 

upon  orders 2568 

collection  of r . .'. 2558 

on  motion  for  new  trial  before  surrogate 2581 

of  course  to  successful  party  on  trial  by  jury. . , 2568 

on  jury  trial  same  as  in  supreme  court ». 2580 

may  be  made  payable  by  party  or  out  of  fund 2567 

unsuccessful  contestant  of  probate  not  entitled  oat  of  estate..  2558 
stenographer's  minutes  on  probate  contest  may  he  charged  on 

estate 2668 

of  proceeding  to  compel  payment  of  funeral  expenses 2729 

of  reference  of  disputed  claim  against  decedent's  estate 2718 

on  appeal 2580 

same  as  in  supreme'court 2580 

from  order  on  motion  for  new  trial 2549 

discretionary  allowance  on  contested  and  uncontested  decrees.  2681 

trial  fee  for  each  day  exceeding  two 2681 

additional  allowance  for  preparing  and  settling  aoaeunta 2588 

allowance  upon  sale  of  real  property  to  pay  decedent*!  debt..  2588 

is  in  lieu  of  commissions •  ••••!• ••••  8064 


INOSJL  1 

Ctoats  —  Ooatlmved* 

XIIL  Ix  ivuioGATi'i  couKT -— Contfimed. 

lee*  of  appraiser • •••••••••••• •  9B85 

of  referees  Mune  m  in  supreme  court.. 21606 

of  officers  for  services  same  as  in  supreme  court 2B66 

of  witnesses  same  as  in  supreme  court ••..•••.  2666 

surrogate  not  to  charge  or  receive  foes ...«.  2667 

mileage  of  surrogate  for  taking  testimony  out  of  court. ......  2567 

feet  for  copies  of  papers.«««»»»**t««««««« •••«••  2567 

XXV.  Ix  JVSTfCSS*  COTATf. 

to  prevailing  party  ..••••••••••••• ••••••• .»...  8074 

what  costs  consist  of ..•• • 8074 

when  allowed  to  neither  party. ••. .• 8076 

on  judgment  after  verdict  or  decision 8014 

on  judgment  of  nonsuit. 8018 

on  discontinuance  on  answer  of  title  to  real  property 2064 

on  dismissal  when  title  to  realty  pleaded  by  plaintiff.. .......  2966 

in  action  of  replevin 8076 

on  demurrer «••  8077 

amount  limited.  •  .' 8076 

taxation. 8078 

increased  costs  in  actions  on  official  acts 8079 

on  judgment  for  one  of  several  defendants 8080 

recovery  of  costs  wrongfully  collected 6081 

on  decision  for  person  answering  in  proceeding  for  sale  of 

stray. 8006 

on  transfer  of  action  to  another  justice 8162 

in  action  on  judgment 8164 

guardian  ad  Ktem  of  infant  plaintiff  liable 2887 

guardian  ad  Ktem  of  infant  defendant  not  liable 2888 

fees  on  attachment  for  defaulting  witness 2972 

payment  of,  on  service  of  notice  of  appeal 3047 

setting  off  costs  and  recovery  on  determination  of  appeal....  8060 

costs  below  included  in  disbursements  on  appeal 3060 

of  appeal  when  new  trial  ordered 8068 

to  whom  awarded  on  appeal 3066 

amount  of  costs  on  appeal 8067 

award  of,  on  new  trial  on  appeal 8070 

amount  on  new  trial  on  appeal. 3078 

on  offer  to  compromise  atter  return  on  new  trial 8072 

Ntto  York  municipal  court. 

on  appeal  to  supreme  court 8218 

Brooklyn  justice's  court. 

on  removal  of  action  to  county  court  of  Kings 2964 


OMUit«relmlm. 

See,  also,  "  Plbaoxno." 

answer  may  set  up    600 

when  allowed  e 601 

in  actions  on  assigned  claims 502 

by    trustee    r. 502 

by  defendant  sued  in  representative  capacity « 606 

ll&O 


IKDBZ. 

Covrnterelalu  —  Coiitlii«e4« 

on  decedent's  debt  in  action  by  executor,  etc •••••••  50i 

limitation  of  action  must  be  pleaded  in.. •••••••••  413 

cannot  be  founded  on  title  barred  by  adverse  posaessioa 366 

on  cause  barr«.d  by  limitation 397 

■ereral  counterclaims  may  be  pleaded 607 

each  to  be  separately  stated 507 

equitable  counterclaim  may  be  pleaded .•  507 

▼erification  of  counterclaim  only. ••.••••.••.•• 527 

provisional  remedies  on 720 

plaintiff's  offer  to  compromise.  .....*••.• • 738 

in  action  for  divorce  or  separation 1770 

in  action  to  charge  joint  debtor  not  aerved • 1038 

demurrer  to,  see  "  DsMURasa." 

reply;  contents.  •  .  • •  514 

judgment  for  failure  to  reply 515 

reply  may  set  up  two  or  more  avoidances. 617 

striking  cnit  for  disobedience  to  order  for  discovery  of  books,  etc  808 

deemed  action  for  purpose  of  trial  by  jury 974 

judgment  on 608 

demand  for  affirmative  relief  on 608 

judgment  for  affirmative  relief  on .' 604 

on  counterclaim  for  less  than  plaintiff's  denuuid. 512 

execution  on  judgment  against  executors,  etc. •• • ••  606 

In  New  York  city  court. 

what  may  be  pleaded • 8174 

In  justicei'  courts. 

answer   may  set  up    2988 

when  allowed 2946 

demurrer 2939 

of  party  suing  or  sued  in  representative  capacity 2946 

when  neglect  to  plead  bars  action 2SM7,  2JM8 

judgment   2W9 

in  summary  proceeding  to  dispossess 2244 

Counties. 

seal  of  county  clerk  seal  of  county 28 

proof  of  acts,  resolutions,  etc.,  of  supervisors 941 

excepted   from   judicial    supervision 1801 

not  subject  to  action  to  dissolve  or  annul  corporation 1804 

jurisdiction  of  surrogate's  court  in  new  or  altered 2479,  2480 

preference  of  actions  by  or  against 791 

jurors  not  disqualified  because  residents  or  taxpayers 1179 

order  of  arrest  in  action  for  funds,  etc.,  of 549 

attachment  in  action  to  recovc?r  funds  of 637 

action  by  state  to  recover  public  funds,  see  **  Municipal  Corpo- 
rations." 

excepted  from  jurisdiction  of  justice's  court 2863 

supervisors  need  not  give  security  on  appeal 1313 

taxpayer's  action  to  prevent  illegal  acts   1925 

officers  may  sue  on  cause  arising  before  terra 1926,  1928 

action  against  officers  on  causes  arising  before  their  term.   1827,  192K 

jurisdiction  of  justice's  court  over  actions  by  or  against  officers.  2805 

costs  when  action  brought  by  state  for  benefit  of  county 3243 

County  charges. 

printing   of   calendar    20 

exoenses  of  proceedings  to  remove  attorney    68 

stenographers'  salaries,  fees,  etc 88 

salaries  of  criers,    interpreters,   and   court  attendants,    in 

Queens    county 91,  94,  96 

salaries  of  stenographers 358-301 

compensation  of  clerks  in  surrogate's  office 2508 

books  for  record  of  notices  of  pendency  of  action 1673 

1200 


INDUS* 

Comtktr  Clerk*  ""^  i .    '  .  • 

when  included  {n  term  "clerk" .^..^ IMl 

■eal  is* seal  of  supreme  and  county  courts.«««««.»»«««.«.«.....      27 

is  seal  of  countv ,.•• 28 

provision  for  new  seal. 30 

appointment  of  special  deputy  clerks  to  attend  terms 88 

destruction  of  papers  by  order  of  court 21 

designation  of  new  jail  to  be  filed  with 135 

to  serve  designation  of  jail  on  sheriff 137 

certificate  of  sheriff's  election 182 

annual  return  of  changes  of  name 2418 

duties  in  foreclosure  by  advertisement 2390.  2399,  2403,  3304 

judgment  book;  entry  of  judgments 1236 

docket  books ;  docketing  judgments 1246-1272 

entry,  etc.,  of  judgment  by  confession 1275,  1276 

docketing  transcript  of  justice's  judgment 3017,  3021,  3022 

Judgment  of  Albany  city  court  and  Troy  justice's  court.,  3225 

authentication  of  transcript  from  justice's  docket  book 939 

issuing  execution  on  justice's  judgment 8048 

homestead  exemption  book 1398 

record  of  certificates  of  execution  sales 1439 

notices  of  pendency  of  action 1672,  1674 

orders  appointing  receivers  in  supplementary  proceedings.  2470 

wills  of  real  property 2633,  2684 

to  make  and  certify  to  searches • 961 

without  charge  to  certain  state  officers 3290 

subpoena  duces  tecum  to  produce  records 866 

fees  generally 3304 

in    New    York    and    Kings  county 3305 

to    be    taxed    on    demand 3287 

salaried  clerks  to  account   for   fees 3285 

fees  of,  for  entries  of  moneys  deposited  with  county  treasurer.   3300a 

CovntT  Co-operative  Insurance  Companiea. 

change  of  name 2411,  2413,  2414 

County  Court. 

construction  of  provisions  relating  to 8342 

new  trial  in,  on  appeal  from  justice's  court,  see  "Justxcx  op 
THE  Pkacb;  "  "  New  Tbial.*' 

costs  when  several  actions  brought  on  same  instrument 8281 

appeals  from,  to  appellate  division 1840,  1357 

L  CONSTiTTrnoN  of  court. 

a  court  of  record • • ••.•• 9 

seal  of  county  clerk  is  seal  of  court. 27 

always  open  for  business 856 

justice  of  supreme  court  may  make  orders  in 864 

county  judge  of  another  county  may  make  orders 864 

appointment  of  terms  865 

place  of  holding  terms • 855 

adjournment  of  term  to  another  place 856 

publication  of  appointment  of  terms 856 

drawing  and  notification  of  jurors 857 

clerks  to  county  judges  of  Kings 369 

appointment  and  compensation  of  stenographers.. 858,  861 

stenographers  for,  in  Kings  and  Queens  counties  •••«•••...  859 

interpreters   for,   in   Kings  county 360 

11.  Jurisdiction. 

jurisdiction    »    §40 

residence  of  domestic  corporation 341 

1201 
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C«mmtr  Co«rt  —  CoatlAVcd* 

IL  JuusDXCTXON  —  Continued. 

jurisdiction  co«extensive  with  supreme  court. •••••••••  ••••••    SIS 

suy  send  process  to  any  county ••••••.•••.• S47 

power  to  at>point  receiver • 71S 

may  autliorize  guardian  or  committee  to  agree  to  partition...  1500 

1502 
orer  applications  by  insolvent  debtors  for  discharge,  exemp- 
tion, etc 2160,  2188,  2201 

appointment  of  trustee  for  criminal  prisoner 2219 

over  person  and  property  of  incompetent  persons 340,  2320 

proceedings  for  change  of  name 2410 

new  action  after  plea  of  title  to  realty  in  justice's  court 2853 

account  of  district  attornejr  to 1968 

non-resident   plaintiff   to   give   security   for   costs 32(H^  3269 

costs  in  Kings  county  when  recovery  under  $250 3228 

III.  POWEXS  AND  DUTIES  Of   COUNTY  JUDGI. 

if  ^ud^  disqualified,  special  proceeding  to  be  continued  In  md- 

jointng  county. 52 

has  powers  of  justice  of  supreme  court  at  chambers 241 

possesses  power  of  supreme  court  justice  over  actions  in •     348 

disability  of  county  judge 342 

ma:i^  appoint  temporary  court-house 43 

designation  of  temporary  jail  by •  135,  130,     144 

to  attend  drawing  of  jurors 1044,  1040 

when  to  act  as  surrogate  during  vacancy  or  disability 2484 

when  and  where  to  hold  surrogate's  court 2500 

compensation  when  acting  as  surrogate 2486 

€x  parte  orders  by 7T2,    T78 

may  make  order  for  service  of  summons  by  publication •440 

may  grant  order  of  arrest • 556 

power  of  judge  in  special  proceedings 349 

to  remit  forfeited  recognisances 860.     351 

to  remit  fines  and  penalties 850,  351,     353 

notice  of  application  to  remit  fine  or  penalty....     352 

costs  on  remission 352 

discharge  of  person  imprisoned  for  non-payment  of  fine.     353 
to  discharge  witnesses  arrested  in  violation  of  privilege.     862 

to  grant  order  to  take  deposition  within  sUte 872 

to  grant  order  to  take  deposition  without  state 889 

to  issue  subpoena  for  witness  on  deposition  to  be  used 

without  the  state 915 

to  issue  habeas  corpus  to  testify 2000-2011 

to  issue  habeas  corpus  or  certiorari  to  inquire,  etc.  2017,  2018 
to  issue  warrant  to  bring  up  prisoner  about  to  be  re- 
moved  2064 

to  take  bail   pending   appeal  on  habeas  corpus  or  cer- 
tiorari      2060.  2061 

when   holding   court    in    another   county 3.56 

duty  to  issue  habeas  corpus  or  certiorari  without  application.   202.'i 

summary   procecelinfars   to   dispossess   before 22?.  t 

supplementary   proceedings  may   be  brought  before...    2434,  2554 

IV.  IUm OVAL  or  ACTIONS  TO  OR  FROM. 

to  supreme  court  on  disability  of  county  judge .•••  842 

to  supreme  court  to  change  place  of  trial 843 

effect  of  order  of  removal , 844 

appeal  from  order  of  removal 844 

stay  of  proceedings  to  permit  removal 345 

process,  undertakings,  etc.,  not  impaired  by  removal 846 

to,  from  local  courts  of  Hud«^on,  Utica  and  Oswego 8200 

from  justice's  court  to  Kings  county  court 2864 


INDEX. 

County  Treannrer. 

fines,   recognizances,   etc.,   collected  by  district   attorney  to  be 

paid  to 1967 

whien   to    be   public   administrator    ex   ofhcio 5^^^*^ 

may   apply    for    apix)intmeiit   ot    temporary   administrator 2070 

fees 3321 

provisions  relating  to  sheriff's  bond  apply  to  actions  on   bond.  1880 

to   exercise   powers   of   coroners   in    Erie   county 18la 

fees    of    county    clerk    for    entries    of    moneys    deposited    with 

county    treasurer     3306a 

Court  funds. 

to  receive  money  paid  into  court 745 

title  to  securities  representing 749 

action  by,  on  securities < 749 

transfer  of  securities  on  death,  etc 750 

books  of  account  752 

annual  report 753 

to  receive  money  paid  into  surrogate's  court 2537 

service  of  order  to  pay  money 1887 

leare  to  sue  on  bond  for  failure  to  pay  money,  etc 1887 

commissions  on  money  paid  into  court S321 

Court  of  Appeal*. 

I.  PowE&s;  TsxMs;  officers,  etc. 

a  court  of  record 2 

seal  continued 27 

governor  may  change  place  of  holding 38 

judge  not  disqualified  when   policyholder  of  insurance  com- 
pany   46 

power  to  make  rules 193 

times  and  places  of  holding  terms 106 

may  be  held  in  any  building 197 

adjournments 197 

appointment  of  officers 198 

clerk  of  court  to  give  bond 199 

to  take  oath   199 

office 199 

to  appoint  deputy  200 

powers  and  oath  of  deputy  clerk 200 

clerk  may  employ  assistants '. 201 

appointment  of  special  deputy  clerk 201 

of  clerks  for  judges 202 

offices  for  judges   203 

reports  of,  see  *'  State  REPoaTER." 

fees  of  clerk 3300 

clerk  to  account  for  and  pay  over  fees 3283 

II.  Jurisdiction. 

appeals  from  final  judgments  and  orders 190 

appeals  from  orders  granting  new  trials  on  exceptions. .......  190 

questions  allowed  and  certified  by  appellate  division 190 

no  appeal  in  actions  in  other  than  supreme  court,  etc.,  unless 

certified 191 

from    unanimous    judgment    of    affirmance    in   certain 

cases,  unless  nllowed   191 

limited  to  review  of  questions  of  law 191 

decision  that  finding  of  fact  is  supported  by  evidence 191 

III.  Appeals  to.    Sec  "  Appeals. —  III.    To  court  of  appeals," 
Covrt  of  Claims. 

I.  Constitution;  judges;  officers,  btc 

'a  court  of  record , •••••••••  S 


INDEX, 

Court  of  Claims  —  Continued* 

I.  Comstitutiom;  judges;  officers,  etc — Continued. 

constitution  of 283 

appointment  of  judges   2S3 

quorum 263 

appointment  of  clerk   266 

of  stenographer 268 

of  marshal 266 

sessions 268 

when  must  view  premises  affected 268 

sheriff  to  furnish  rooms 288 

attendance  of  sheriff  at  sessions 298 

fees  of  sheriff  for  attending  sessions 2S8 

expense  of  procuring  testimony  on  commission 272 

report  to  legislature 271 

annual  report  to  comptroller   2i^ 

shall  not  practice  law  nor  act  as  referee 279 

salary   of  judges    279 

of  officers 2SC 

II.  Jurisdiction;  procedure;  determination. 

jurisdiction 264 

notice  of  intention  to  make  claim 264,  27€ 

rules 265 

procedure    265 

attorney-general  to  represent  state    27C 

superintendent  of  public  works  to  assist  in  canal  claims 270 

^        canal  claims  to  be  filed  with  suoerintendent 270 

compromise 270 

consolidation,  intervention,  etc 281 

substitution  of  porties 281 

may  order  additional  parties  brought  in 281 

summons  or  citation  to   additional  parties   281 

service  of  summons  or  citation 281 

power  to  render  judgment  against  parties  summoned    2S1 

record  of  proceedings 271 

new  trials 265 

costs  not  to  be  taxed   274 

judgments    2fl!* 

interest   on   judgments    260 

payment  of  judgments   26» 

judgment  bars  further   claim  or  demand 269 

execution  on  judgment   ". 260 

lien  of  judgment  on  real  property 269 

docketing  judgments  of,  in  county  clerk's  office 269 

vacating  and  modifying  judgments   265 

III.  Appeals  from. 

from  orders   and  judgments 275 

time  of  taking  appeal    276 

notice   of  appeal    276 

service  and  settlement  of  case    27T 

practice 275 

questions  reviewable 275 

preference  of  appeals 27R 

judgment 275 

Conrt-Honse. 

sale  of  liquors  in,  prohibited    32,  33 

change  of  place  of  holding  court   38-43 

designation   of  temporary 43 

trial  elsewhere  than  at  court-house 37 

ConrtB. 

See,   also.   **  Officers." 
judges,   see  "  Judges." 
rules   of,    see    "  Rules." 
punishment  of  contempt,  sec  **  Contempt  of  Court." 


INDEX. 

X.   GSNUAL  PtOVlSfOVtL 

referred  to  in  this  act .•..•..•••«*••••«••••«.••  1-ft 

jurisdiction  and  powers  continued 4 

sittings  to  be  public,  except*  etc 6 

not  to  sit  on  Sunday,  except,  etc 6 

adjournment  on  Saturday  to  be  over  Sunday 6 

action,  etc.,  not  discontinued  by  vacancy  in  judge 25 

judge  out  of  office  may  settle  case  or  exceptions 26 

special  proceeding  before  one  judge  continued  before  another 

in  New  York  and  Kings 26 

seals 27-30 

adjournments 34-36 

failure  or  adjournment  does  not  abate  action,  etc 44 

judges  not  to  practice 49 

attendants 05-99 

summons  must  specify 417 

amendment  of  returns  by  subordinate  courts,  etc 725 

what  included  in  *'  body  or  officer "  in  provisions  as  to  cer* 

tiorari  to  review,  etc 2146 

n.  Courts  or  ttCou>. 

enumerated * .f.*.«... 2 

power  to  issue  subpoenas  to  witnesses 7 

to  administer  oaths 7 

to  make  new  process  and  forms  of  proceedings 7 

seals  in  use  continued 27 

rooms,  fuel,  etc.,  to  be  furnished 31 

liquors,  etc.,  not  to  be  sold  in  court-house 82 

punishment  for  sale  of  liquors 83 

adjournment  to  future  day 84 

of  term  for  absence  of  judge 85 

of  term  by  direction  of  judge 86 

trials  elsewhere  than  at  court-house 87 

|povemor  may  change  place  of  holding 88,  80 

judge  may  change  place  of  holding 40 

adjournment  of  actual  session  to  another  place 41 

change  of  place  for  holding  in  city  of  New  York 42 

trial  commenced  may  be  continued  beyond  term 46 

trial  terms  for  actions  on  contract 232 

appointment   of   criers    91 

sneriflf  to  act  as  crier 92 

attendants 05-01) 

compensation 3312 

clerks  of  judges  disqualified  as  referees,  commissioners,  etc..  1024 

m.  CortTs  NOT  or  recokd. 

enumerated 8 

limitation  of  action  on  judgment  of 882 

attempt  to  commence  action  in,  under  sUtute  of  limitations. . .  400 

jurisdiction  of  action  to  foreclose  lien  on  chattel 1787 


Ca 


of  seizin,  when  cause  of  action  accrues  for  breach 881 

against  incumbrances,  when  cause  of  action  accrues  for  breach.     881 


Creditor. 


of   decedents,    see   "  DtciDiNTB*  fisTATta; "  "  Extevrdii  Airo 

AdM  I N ISTKATORS." 

term^  defined  in  surrogate's  practice « . » » 2614 

publication  of  order  to  present  claims • 786 


tK3>BX. 
Creditors*  Actions. 

I.    By  JtTDCMBNT  CRSDITOK  TO  DISCOVER  AND  APFI.Y   MUtfttTV. 

jurisdiction  of  county  court  S40 

maintatnable  on  return  of  execution  unsatisfied 1871 

to  rcacii  surplus  value-  of  homestead 1 WJ 

to    enforce    execution    for    necessaries,    wages,    etc.,    against 

earnings,  trust  income,  etc   lSt91 

does  not  lie  against  domestic  corporation 1879 

relief  procurable  in   1871 

joint  property  may  be  reached lOTl 

property  exempt  irom  exc6ution  cannot  be  reached 1879 

trust  fund  created  by  third  person  cannot  be  reached 1879 

earnings  within  sixty  days  cannot  be  reached ^S? 

to  what  county  execution  must  have  issued 1872 

what  property  may  be  reached 1873 

interest  in  executory  contract  for  land  may  be  reached 1874 

how  interest  in  land  contract  applied 1875 

temporary  injunction  restraining  transfer  or  payment 1876 

receiver  may  be  appointed 1877 

how  discovery  compelled  1878 

cancellation  of  notice  of  lis  pendens  on  security 1674 

II.  Against  dsbtok's  nxxt  op  kin,  lzoatex,  ubik  or  dcvisss. 

when  action  lies 1837 

excepted  from  jurisdiction  of  jtistice's  court. ; 286S 

neglect  to  present  claim  does  not  impair  right  of  action 1837 

Against  legatees  and  next  of  kin, 

"next  Of  kin"  defined 1870 

may  be  against  one  or  all 1838 

apportionment  of  recovery  among  defendants 1839 

apportionment  of  costs  among  defendants 1889 

snerifTft  fee  on  execution  may  be  taxed  against  each  de- 
fendant   1889 

recovery  against  one  only  limited  to  proportionate  share.  1810 

requisites  to  recovery  against  legatee 1841 

action  against  preferred  or  deferred  legatees 1842 

requisites  to  recovery  against  preferred  legatees 1842 

Against  heirs  and  devisees. 

liability  of  heirs  and  deriaeea 1843 

not  to  be  brought  within  three  years  of  death  or  issuance 

of  letters 1844 

stay  pending  application  to  sell  realty  to  pay  debts 1845 

dismissal  on  decree  for  sale  of  realty  to  pay  debts 1845 

election  to  prosecute  action    notwithstanding  decree  for 

sale  of  realty  to  pay  debts 1845 

action  to  be  joint  1846 

recovery  to  he  apportioned 1847 

requisites  to  recovery  against  heirs 1848 

account  of  exiecutor,  etc,  evidence  of  iasufiiciency  of  as- 
sets   1848 

requisites  to  recovery  against  devisee 1840 

recoveries  from  personalty  to  be  deducted 1850 

recoveries  from  heirs  to  be  deducted  from  recovery  against 

devisees 1850 

complaint  must  descfibe  lands  wit^  common  certainty  and 

state  value 1861 

judgment  to  direct  collection  from  realty  not  aliened  by 

defendant 1862 

UeK  of  judgment  on  realty  not  aliened  by  heir  or  devisee.  1852 
judgment  not  lien  on  realty  aliened  before  filing  of  notice 

of  lis  pendens 1863 

personal  judgment  when  Innd  aliened 1864 

action  not  suspended  by  infancy 1868 


INDfiX. 

OTeditora*  Aotlona  —  Coatlttwed. 

IL  AOAIVtT   DBBTOS'S  XBXT  OF   KIN,  LBOATXB,  XTC— CoiltilllieMi 

Against  heirs  and  dsvisses — Contintied. 

execution  against  infant  suspended  for  one  year 1858 

liability  for  debt  expressly  charged  on  realty  not  affected.  1800 

Gsmsral  provisions. 

preference  among  debts  of  decedent 1855 

unpaid  prior  claims  exceeding  value  of  property  a  defence.  1856 

recovery,  proportionate  only,  when  equal  claims  exist...  1866 

defendant  entitled  to  credit  for  prior  or  equal  claims  paid.  1857 
relief  when  defendant  takes  or  inherits  in  more  tdan  one 

capacity 1860 

Crier. 

not  to  practice  ua  attorney 62 

appointment  of,  for  courts  of  record 91 

sheriff,  etc.,  may  be  required  to  act  as. 92 

need  not  attend  trials  at  chambers », 239 

at  term  of  appellate  division 242 

Crimea  and  Crtmtnala. 

punishment  of  crimes  created  bv  act 8340 

See»  also,  "  Misdbmxamor.'^ 

I.   CaiMlNAL  ACTION& 

cnminal  action  defined 3336 

eivil  and  criminal  remedies  not  merged 1890 

trial  may  be  continued  beyond  term 45 

preference  of 790 

civil  {^leading  not  to  be  used  as  proof  in 623 

deposition  in,  f or^  use  without  the  state 914 

privilege  of  physician,  etc.,  when  crime  committed  on  infant.  834 

IJ.  Care  op  pRopcaTr  of  cximinal  fxzsonss. 

application  for  appointment  of  trustee 2219 

when  application  may  be  made 2219 

to  what  court   2219 

who  may  apply  2220 

creditor  appHcant  to  relinquish  security 2221 

contents  and  verification  of  petition 2222 

subpoena  to  enable  petitioner  to  make  petition 2222 

copy  of-  sentence  to  be  presented  with  petition 2223 

affidavit  of  petitioner 2223 

order  appointing  trustee   2224,  2225 

order  to  show  cause 2224 

service  of  order  to  show  cause 2224 

hearing  on  return  of  order  to  show  cause 2225 

payment  of.  debt  or  security  therefor 2225 

title  vested  in  trustee  2226 

exemplified  copy  of  order  may  be  recorded  as  deed 2226 

removal  of  trustee 2227 

appointment  of  new  trustee 2227 

support  of  wife  and  family 2228 

surrender  of  property  by  trustee  on  death   or  discharge  of 

prisoner 2229 

applicable  to  prisoners  sentenced  before  enactment 2230 

in.  Civil  bkmepies  by  and  against  csiminals. 

convicted  prisoner  to  give  security  for  costs  as  plaintiff.  3268,  3269 

relief  of  bail  on  arrest  of  defendant  for  crime 600 

deposition  of  person  under  sentence  for  felony 977 

iMbcas  corpus  to  bring  up  prisoner  to  testify,  see  "Habsa* 

90RPVI.'^ 

1207 


INDBX. 

^Jrimea  and  Crlmlnala  —  Conttnued* 

III.  Civil  bbmbdiis  bt  akd  acaznst  cbimikals — Conttnixed. 

attachment  in  contempt  not  to  issue  against  prisoner 2278 

habeas  corpus    to   produce  prisoner   to  answer   for  contempt  ^^ 

punishable  civilly ^ 2278 

prisoner  may  be  committed   for  civil   contempt  on   discharge 

from  custody '• 

prisoner  produced  on  habeas  corpus  to  answer  for  contempt 

to  be  remanded  ! 

civil   punishment   for  contempt  does   not  bar  indictment  for 

same  misconduct 


IV.  Disqualifications  and  disabilities. 

suspension  or  removal  of  attorney  on  conviction 67 

conviction  of  infamous  crime  disqualifies  as  executor 2612 

incompetent  to  receive  letters  of  administration 2661 

conviction  does  not  disqualify  witness 832 

may  be  used  to  impeach  credibility  of  witness 8S2 

witness  not  required  to  give  testimony  tending  to  accuse  of. .  837 

disability  by  imprisonment  to  move  to  vacate  judgment 1291 

new  trial  of  action  to  determine  <Uaim  to  real  property  when 

defendant  imprisoned 1646 

ifnprisonraent  interrupts  limitation  of  action  for  real  property.  376 
disability  by  imprisonment  for  crime  excepted  from  statute  of 

limitations 396 

exception  of  imprisonment  from  limitation  of  action  for  dower.  1596 
limitation  of  time  to  apply  for  certiorari  to  review  determina> 

tion 2126,  2126 

Crtmtnal  Converaatton. 

included  in  term  "  personal  injury  " 834S 

sittings  of  courts  may  be  private 5 

competency  of  plaintiffs  wife  to  testify 831 

limitation  of  actions   884 

costs  when  recoverjr  is  less  than  $60 8228 

jurisdiction  of  justice's  court 2863 

Cvopa. 

deemed  assets  in  hands  of  executor,  etc 2712 

Croaa-Aottona. 

leave  to  defendant  to  commence 760 

jurisdiction  of 760 

original  and  cross-actions  to  be  tried  togetl^r 760 

removal  of  original  action  to  court  where  cross-action  pending..  760 

CraeltT* 

ground  for  separation 1762 

Curteay. 

tenant  by,  necessary  party  in  partition 1588 

division  m  partition  when  curtesy  exists  in  undivided  share. . . .  1563 

action  for  waste  against  tenant  by 1661 

acceptance  of  gross  sum  on  sale  for  decedent's  debts 2793 

D. 

Damaarea. 

I.  AssBBSifBNT  or.    See,  also,  "  Assessmbnt  or  Damacss." 

rate  recoverable 1208 

jury  to  assess,  in  action  for  money. 1183 

on  default   , 1216 

120S 


INDB3L 

^WLMkAgeu  —  Contlniied. 

I.  ASSZ89MENT  OF — Continued. 

notice  of  assessment  to  defendant  In  default 1210 

demand  for  notice • 1319 

motion  for  new  trial  for  excessive,  etc • 900 

on  judgment  absolute  of  court  of  appeals 194 

n.   MlTIGATIO^r. 

evidence  in  mitigation  at  inquest 586 

pleas  in  mitigation  S36 

proof  of  mitigating  circumstances  in  libel  and  slander 536 

pleading  matter  in  mitigation  of. • 508 

ni.   RzCOVEJkY   Zlf   ACTIONS  AND   SPECIAL  PROCXSDINGS. 

limitation  of  actions  for  injury  to  property  or  person 382-886 

of  action  for  encroaching  wall 1499 

order  of  arrest  in  action  for 649,     650 

when  part  only  of  statutory  penalty  recoverable 1898*  1964 

special,  need  not  be  alleged  or  proved  on  slander  of  female..  1906 
action  barred  by  payment  of  fine  on  contempt  imposed  as  in- 
demnity  , 2284 

measure  m  action  for  causing  death  by  negligence 1904 

on  vacating  injunction ...•••. 617,  ^SBS,    624 

Oifgr  to  liquidate, 

offer  conditionally. 736 

refusal  of  offer 737 

costs  on  refusal  .  •' 787 

VtxaUous  suits, 

in  name  of  fictitious  party •••  1900 

in  name  of  another ....• ••••••.  1900 

treble  and  increased  damages  for • 1001 

Against  witness, 

for  disobedience  to  subposna 868,    866 

in  justice's  court •• 2070 

On  bonds,  undertakings  and  recognisances. 

in  action  on  bond  for  jail  liberties 166 

measure 167 

on  penal  bond 1915 

€m  forfeited  recognizance 1966 

for  breach  of  bond  or  contract  in  action  in  N.  Y.  city 
court 816 

Dower, 

for  withholding,  may  be  recovered  in  action  for  dower. . .  1600 

measure 1600,  1601 

recoverable  against  grantee  of  husband 1601 

when  property  claimed  in  severalty 1602 

against  heir  who  has  aliened  land 1608 

MlicHnent, 

what  recoverable. 1681 

rents  and  profits  part  of 1497 

Mtiilaction  of  damages    for  encroaching   wall   transfers 
title. 1400 


INDEX. 
Dantaves  —  Contlniied. 

III.  RSCOVKET   IN  ACTIONS  AND  SPXCXAL  HOCMDINOl  —  ConHnntd. 

RtpJgvin. 

asctrUining  gn  default • 1T29 

vardict,  ate.,  to  atelte 1721 

for  oepraciation  of  chatte)  by  defendant • 1722 

trustees  holding  over  without  consent lOM 

Nuisance 1662 

Trustees  holding  over  without  consent • 1664 

Action  to  determine  claim  to  real  property. 

for  withholding  possession  •••• • 1644 

Mandamus. 

to  relator. 2068 

on  alternative  mandamus •••••  2068 

Against  usurper  of  oMee» 

action  for.  . • •• ••••••••  1963 

Action  by  state  for  public  funds, 

for  misappropriating  public  moneys  rest  in  people 1673 

By  strays. 

for  trespasses  by  straying  animals 6066 

for  malicious  seizure  of  alleged  strays .•.•••  3006 

for  willfully  setting  animal  at  large .•••  8000 

entire  when  several  animals  trespass 3100 

In  Justice's  court. 

jurisdiction  over  actions  for • 2862 

in  replevin 2931 

must  be  fixed  by  verdict • 2M1 

liability  oi  delinquent  witness • • 2878 

IV.  FOK   OPPICIAL  Oa  QUASZ-OPPXCIAL  ACTS. 

for  irregularity  in  sale  of  realty  on  execution 1486 

for  taking  exempt  property,  are  exempt  from  execution 1394 

for  bribing  or  making  gift  to  juror 1184 

against  juror  for  taking  gift  or  bribe. 1183 

measure  of,  for  escape  of  prisoner  committed  for  toatempt. . .  157 

for  escape  of  civil  prisoner  .«^ « 168 

V.  Double;  treble  and  increased. 

jury  to  find  single,  and  court  to  increase 1164 

decision  or  report  to  specify  single,  and  direct  judgment  for 

increased 1020 

Increased  damages  not  to  carry  increased  costs 8257 

double,  for  concealing  or  withholding  attached  property 706 

treble  for  failure  to  separate  prisoners 125 

for  arrest  of  witness  in  violation  of  privilege 683 

for  waste 1885 

for  waste  in  action  against  co-tenant IWKS,  1858 

or  single  for  cutting  trees,  etc 1688 

for  forcible  entry  or  detainer 1088 

and  increased  damages  for  ▼exations  Hlifiitioii 1901 

l6r  talang  illegal  fees ».*•., .......  3263 


I>atea« 

mittdcet  in,  cured  by  Tcrdict,  etc.,  Mod  judgOMiit •••»    721 

proceedings  to   discover   death   of  tenant  for  life,  see  "Lifb 
Tenant." 

presumption  of,  from  absence  for  seven  years 841 

disposition  of  lunatic's  property  on  death 2344 

surviving  executor  may  act  2092 

successor  appointed  on  death  of  sole  e.'tecutor 2683 

of  executor  not  to  affect  execution  of  decree  for  sale  of  realty. .  2770 

death  of  witness  to  will  to  be  shown  on  probate. 2619 

proof  of  handwriting  of  deceased  witness,  to  will 2620 

I.  Action  fob  damages  for  causemg. 

right  of  action  conferred 1902 

who  may  maintain 1902 

limited  to  two  years 1902 

for  whose  benefit 1003 

"next  of  kin"  defined 1870,  1905 

measure  of  recovery 1904 

interest  to  be  added  from  date  of  death 1904 

excepted  from  jurisdiction  from  justice's  court 2863 

no  appeal  to  court  of  appeals  from  unanimous  aifimuince 191 

II.  Effect  on  pending  actions  and  fbocxedings. 
L  Of  fudge. 

continuance  of  special  proceeding  before  successor. . .  62,      68 

filing  undertaking  on  death  of  justice 3062 

hearing  appeal  without  return  on  death  of  justice 8066 

proof  of  proceedings  before  deceased  justice  of  peace. . . .     040 
proof  of  judgment  after  death  of  justice 8165 

3.  Of  attorneys. 

proceedings  on 66 

service  of  notice  of  appeal,  when  attorney  dead 1803 

8.  Of  parties.    See,  also,  "  Abatement  and  Rbvival." 

general  provisions  not  to  affect  special  provisions. 762 

testimony  of  deceased  person  at  former  trial 830 

estate  of  party  jointly  liable  not  discharged 768 

exoneration  ot  bail  by  death  of  defendant 601 

of  member  not  to  affect  action  against  unincorporated  so> 

ciety 1920 

cause  of  action  in  replevin  survives 1736 

action  for  wrong  not  abated  by  death  after  verdict,  etc. .     764 

court  may  order  action  abated 761 

no  extension  of  time  within  which  action  is  to  abate 784 

extension  of  time  to  continue  action  prohibited 784 

continuance  by  or  against  survivors 758 

on  death  of  sole  party 767 

successor  of  public  officer,  receiver  or  trustee  may  con- 
tinue      766 

substitution  of  successor 766 

proceedings  to  bring  in  party 760 

appointment  of  administrator  on  application  of  party  to 

action 2660 

■ubstitution  on  death  of  party  to  partition 1588 

ince   of  action   on    death   of  defendant  jointly  and 

severally  liable 758 

ol  ejectment  on  death  of  plaintiff  or  defendant. . . .  1622 
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II.   ErFECT  ON   PSKDXNO  ACTIONS   AND   PftOCBBDtNOt CoiltiAacd. 

8.  Of  parties  —  Continned. 

verdict,  etc.,  after  death  void T65 

judgment  by  confession  not  to  be  entered  after  defend- 
ant's death 1275 

judgment  to  be  entered  on  death  after  verdict,  etc 76S 

entry  of  judgment  after 1210 

effect  of  entry  of  judgment 1210 

extension  of  time  of  heir,  etc.,  to  move  to  set  aside  judg- 
ment    785 

motion  to  set  aside  jud^ent  after 1284 

extension  of  time  of  heir,  etc.,  to  appeal 786 

appeal  after  death  of  adverse  party 1207 

failure  to  substitute  on  death  of  party  pending  appeal. . . .  1288 

order  of  substitution  1290 

appeal  from  surrogate's  court  after 2575 

proceedings  in  surrogate's  court  on  death  pending  appeal.  2575 
revocation  of  submission  to  arbitration  by  death   before 

award 2882 

proceedings  in  arbitration  on  death  after  award 2882 

4b  As  effecting  executions, 

new  execution  on  death  of  debtor  after  arrest 1488 

homestead  exemption  continues  after  death  of  owner....  1400 

1408 

issuance  after  death  of  judgment  creditor 1S76 

issuance  and  levy  after  death  of  judgment  debtor...  1370-1881 
leave  to  issue  for  possession  of  real  property  after  deatii 

of  defendant 1376 

enforcing  execution  on  death  of  sheriff 1388 

conveyance  on  death  of  sheriff  after  sale  on  execution....  1475 
on  death  of  coroner,  etc.,  after  sale  on  execution..  1478 

Debts. 

of  deceased  person,  see  "  Dscboints'  Estates.'* 

term  defined  in  surrogate's  practice SS14 

Decedenta'  Batatea. 

See,   also,   "  Exccittors  and   Aomxnxsteators;  "  "Lxmat 
or  Administration:  "  "  Lbtteks  Testamentary;  "  "  Sum- 
rogate's  Court;  "  "  Wills." 
action  to  establish  or  impeach  will,  see  "  Will." 
actions  by  or  against  executor  or  administrator,  see  "  Executors 
AND  Administrators." 

jurisdiction  of  surrogate  over 2472 

"  person  interested "  defined   2514 

estate  of  incompetent  to  be  administered  as  if  no  committee  ap- 
pointed  ..^ 2344 

appointment  of  receiver  pending  action  for  partition,  distribu- 
tion or  to  construe  or  establish  will 1869 

action   for  share  of   witness  to  will  excepted  from  jurisdiction 

from  justice's  court   288S 

action  for  share  of  child  born  after  will  excepted  from  jurisdic- 
tion of  justice's  court 2868 

I.  Property  and  assets. 

liability  of  persons  taking  possession  without  authority 2706 

powers  of  temporary  administrator  over  real  property 2676 

term  "  assets  "  defined  2514 

what  deemed  assets  and  personalty 2712 

apportionment  of  renu,  annuities  and  dividend! •«««•«.  2129 


lleeedenta*  SSstates  —  Colit|nii«4*  ^ 

I.  PftOFXtTY  AND  ASSETS  —  Continued. 

discharge  or  bequest  of  demand  against  executor  not  ralld 

against  creditors 2714 

decree  directing  payment  is  evidence  of  assets 2562 

sale  of  personal  property 2717 

safe  of  uncollectible  demands  and  assets 2719 

1.  Inventory  and  appraisal, 

appointment  of  appraisers  2711 

appraisal 2711 

inventory 2711 

contents  of  inventory 2714 

supplemental  inventory  of  subsequently  discovered  prop- 
erty   2714 

return  of  inventory 2716 

compelling  return 2716 

attachment  for  disobeying  order  to  return 2716 

liability  of   executor,   etc.,    for   uncollected   demands  in- 
cluded in  inventory 1833,  1834 

when   inventory   may   be    contradicted  in   action    by  or 

against  executor,  etc 1882,  1884 

2.  Proceedings  to  discover  property, 

petition  and  affidavit 2701 

to  whom  petition  presented  in  surrogate's  absence 2708 

citation 270T 

order  requiring  attendance » 2706 

service  of  citation  and  order 2708 

examination 2700 

as  to  personal  transactions  with  decedent 2i'00 

punishment  tor  refusal  to  answer 2709 

dismissal  on  verified  answer  claiming  title 2709 

decree  to  deliver  property 2710 

termination  of  proceedings  on  controverted  facts 2710 

8.  Partition. 

when  executors  or  administrators  necessary  parties 1538 

direction  for  sale  free  from  lien  of  debts 1588 

pa3rment  into  court  on  sale  In  partition  free  from  debts. .  1538 

withdrawal  of  shares  of  proceeds 1538 

II.  Claims  akd  dsbts  against. 

"creditor"    defined 2514 

"debts"    defined 2514 

judgment  entered  after  death  of  party  establishes  debt 1210 

debt  not  discharged  by  naming  debtor  as  executor 2714 

decedent's  realty  not  bound   by  judgment  against  executor, 

unless,    etc 1823 

judgment  against  heir  or  devisee  bars  action  against  executor.  1821 

no  execution  against  decedent,  except,  etc 1879 

iMuance  of  execution  by  leave  against  decedent's  property. . . .  1380 

1.  Proof  and  adjustment  of  claims. 

advertisement    for    claims    2718 

proof  of  claims   2718 

reference  of  disputed  claim 2718 

procedure  on  reference 2718 

powers  and  compensation  of  referee 2718 

costs  of  reference    2718 

judgment  on  reference , 2718 

citation  to  claimants  to  present  claims 2718a 
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n.  Claims  and  debts  against  —  Continued. 

1.  Proof  and  adfusttneni  of  chims  —  Cdntlniied. 

compromising  or  compounding  claims. ....•..*.  STlt 

liability   for  claims  not  presented  pursuant  to  advertise- 

ment 2718 

rejected  claims  under  $50  excluded  from  justice's  court..  2863 

2.  Order  of  preference  of  debts. 

order  of  preference 2719 

funeral  expenses  preferred  over  all  other  claims 2729 

action  against  executor  does  not  give  preference 2719 

rents  may  be  preferred  to  benefit  estate 2719 

8.  Compelling  payment 

petition 2722 

citation  on  petition ^I^ 

wben  petition  to  be  dismissed 2722 

proceedings  to  compel  payment  of  fuaeral  expenses 2729 

ni.  Sals  ot  seal  rROPBETY  to  pay  dxbts.     See  "  Salb  or  Rial 
Propeety." 

allowance  of  costs  of  proceeding. .....••.  2S6?t 

allowance  of  costs  on  sale  is  in  lieu  of  commissions 2S64 

IV.  Accounting. 

on  revocation  of  letters 2603»  200B 

by  executor*  etc.,  of  deceased  executor 2608 

oontinuance  of  accounting  on  death  of  executor  after  citation.  2608 

intermediate    accounting 2725 

when  judicial  settlement  may  be  required 2726 

by  temporary  administrator  may  be  compelled  at  any  time. . . .  2^6 

who  may  petition  for  compulsory  accounting 272? 

citation  on  petition   2727 

order  to  account   2727 

attachment  for  disobeying  order 2727 

revocation  of  letters  for  failure  to  account 2727 

supplementary  citation  on  compulsory  accounting 2727 

consolidation  of  voluntary  and  compulsory  accountings 2727 

voluntary  on  petition  of  executor,  etc 2728 

citation 2728 

affidavit   to  account 2729 

vouchers   2729 

examination  of  accounting  party 27^ 

increase  and  decrease  to  be  accounted  for 2729 

commissions  of  executor  or  administrator  to  be  allowed 2730 

amount   of  commissions 2730 

commissions  not  allowed  when  will  provides  compensation....  2780 

executor,  etc..  may  prove  claim  against  decedent 2731 

statute  of  limitations  suspended  as  to  claims  of  executors,  etc  2781 

effect  of  judicial  settlement 2742 

decree    for   payment   and    distribution 2743 

V    Payment  op  legacies;  distkibtttion. 

"next   of  kin"    defined 1870.  2514 

exemption    for    widow    and    children 2713 

proceedings  for  neglect  to  set  apart  exempt  property 2724 

relief  on  accounting  for  neglect  to  set  apart  exempt  propefty.  2724 
action  by  child  born  after  will  or  by  witness  to  will  to  recover 

share   of    property 1888 

judgment  of  divorce  destroys  right  to  distributive  share  1759,  1700 

when  legacies  payable 2721 
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V.  Payment  op  legacies;  distribution  —  Continued. 

ahatcment  of  Icgncics  for  insufilcicncy  of  assets...- 2721 

r   A-  „f  fUctrlSMti'^-    2732 

what  deemed  in   advancement 2733 

distribution  of  estates  of  married  women 2734 

delivery  of  property  in  lieu  of  money 2744 

retention  of  money  for  claims  not  due  or  in  litigation 2745 

{>ayment  of  legacy  or  share  of  infant 2746 
egacy  or   share  of   unknown,  person  to   be  paid   into   state 

treasury 2747 

trial  of  claim  to  share  of  unknown  person 2747 

payment  to  county  treasurer  after  two  years 2748 

petition  to   compel   payment 2722 

citatioa  on  petition 2722 

when  petition  to  be  dismissed » . .  • 2722 

decree  for  payment  on  giving  security 2723 

VI.  Cbzditor's  action  against  next  or  kin,  legatees,  heiks  and 

DEVISEES. 

when  action  lies 1837 

excepted  from  jurisdiction  of  justice's  court 2863 

neglect  to  present  claim  does  not  impair  right  of  action 1837 

A^gmnst  legatees  and  next  of  kin, 

"next  of  kin"  defined 1870 

may  be  against  one  or  all 1888 

apportionment  of  recovery  among  defendants 1839 

apportionment  of  costs  among  defendants 1838 

snerifTs    fee    on   execution   may   be   taxed    against   each 

defendant 1839 

recovery  against  one  only  limited  to  proportionate  share.  1840 

requisites   to   recovery  against  legatee 1841 

action  against  preferred  or  deferred  legatees 1842 

requisites  to  recovery  against  preferred  legatees 1842 

Against  heirs  and  devisees. 

liability 1848 

not  to  be  brought  within  three  years  of  death  or  issuance 

of    letters 1844 

stay  pending  application  to  sell  realty  to  pay  debts 1845 

dismissal  on  decree  for  sale  of  realty  to  pay  debts 1845 

election    to    prosecute    notwithstanding    decree    for    sale 

of  realty 1845 

must  be  joint 1846 

recovery  to  be  apportioned 1847 

requisites  to  recovery  against  heirs 1848 

account   of   executor,   etc.,    evidence  of   insufficiency   of 

assets 1848 

requisites  to  recovery  affainst  devisees 1849 

recoveries  from  personalty  to  be  deducted 1850 

recoveries    from    heirs    to    be    deducted    from    recovery 

against  devisees 1850 

complaint  to  describe  lands  with  common  certainty 1851 

judgment  to  direct  collection  from  realty  not  aliened  by 

defendant  1852 

preference  of  Hen  of  judgment  over  individual  debt  of 

defendant  1852 

ludgment  not  lien  on  realty  aliened  before  notice  of  lis 

pendens  or  entry  of  ludgment 1868 
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VI.  CttDtToft's  AcnoK  AGAINST  KKXT  or  xxiT,  BTO»  C^tisaad. 
Against  heirs  and  devisees — Continned. 

personal  Judgment  when  lands  aliened ••• 1854 

action  not  suspended  by  infancr.  ^ 186i 

execution  against  infant  suspended  for  one  year 18S8 

liability  for  debts  charged  on  realty  aot  affected.. 1860 

General  provisions, 

preference  among  debts  of  decedent 1885 

unpaid  prior  claims  exceeding  value  of  property  a  defence.  1868 
recovery    proportionate   only,    when   other   equal    elaiuis 

exist. 18B6 

credit  for  prior  or  eqtuil  claims  paid  by  defendant 1867 

relief  when  defendant  takes  or  inherits  in  more  than  one 

capacity « tSOD 

Deeelt. 

as  ground  for  attachment ••*. 630^    837 

as  ground  for  order  of  arrest 649 

in  justice's  couft  , 2865 

|>eeiaion. 

defined SM 

I.  Form  and  contents. 

on  reference  of  whole  issue,  report  of  referee  Stands  as 1^ 

what  to  contain  on  trial  ot  whole  issues... lOg 

must  state  facts  and  conclusions  and  direct  judgment 1022 

to  award  costs 1022 

requests  for  rulings  of  court '. 1023 

to  specify  single  damages  and  direct  judgment  for  double  or 

treble,    etc lOflft 

on  trial  of  demurrer,  need  not  find  facts 1021 

to  direct  final  or  interlocutory  judgment  to  be  entered.  1021 

may  direct  final  judgment  on  failure  to  plead  or  amend.  1021 

in  ejectment  to  state  nature  of  plaintiff's  estate. 1519 

in  proceeding  for  voluntary  dissolution  of  corporation 2428 

on  trial  of  issues  in  condemnation  proceedings S367 

of  surrogate  to  state  separately  facta  and  conclusions. .......  2549 

In  city  court  of  New  York. 

form    of 8173 

demand  for  special  decision  stating  findings  of  fact  ani 
law , 8178 

II.  Renditton;  ulikc;  entry  of  judgkxnt. 

time   limited   for   decision  of   motion   for  or   to  vacate   pro- 

visional  remedy 719 

when  to  be  rendered  or  filed 1010 

in  action  for  divorce,  etc 1774 

new  trial  for  failure  to  file  within  time  limited 1010 

aosts  upon  new  trial  for  failure  to  file 1010 

rendition  of,  on  alternative  mandamus 206S 

time  for  filing  in  city  court  of  New  York 817S 

action  for  wron^  does  not  abate  by  death  after  decision  made.  764 

entry  of  judgment  on  death  of  party  after  decision 76S 

void,  if  rendered   after  party's  death 705 

entry  of  judgment  on,  when  whole  issue  referred 1228 

interest  from  time  of  making  to  be  included  In  judgment ^TXi 

lo  be  inserted  in  judgment-roll ,,,    1022.  1237 
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DeelaioB  —  Contlniied. 

HI.  ExcxPTXONs;  apfbax.     Sec;  also,  "  Excb^ioim.>* 

notice  of  exceptkm  to • * •  •  •  i «    004 

case  not  reauired  on  appeal  oa  ocoeptiona  to  deoiaion. «    908 

to  findiag  of  fact  nat  supported  by  evidence •     003 

lleelarationa. 

See,  also,  "  Admissions." 
of  party  not  sufficient  ground  for  atmallinf  marriage 1768 

Decree. 

"  decree  "  in  surrogate's  proceedings  denned • 9BW 

See  ••  SuRio<SAT<'»  0>umT.** 

Deeds* 

Sec,  also;  "  CcMtvxYAMCKS." 

appointment  of  guardian  by,  see  "  Gt7A>DiAK." 

appointing  guardian  to  be  recorded 2861 

conTCvancea  acknowledged  or  proved  admissible  in  evidence. . , .     085 

record,  or  certified  copy,  admissible  in  evidence '  086 

acknowledgment,  proof,  record  or  certified  copy  not  conclusive. .     086 
proof  on  oath  of  interested  or  incompetent  witness  not  auAdent.    OM 

demand  for  adqfiission  of  genuineness  of 786 

costs  of  proving  after  demand  for  admission  of  genninenesa 786 

of  land  without  the  state  admissible  in  evidence,  when,  etc. . . .     046 
exemplification  of  record  of  conveyances  without  the  state  ad- 
missible in   evidence ^  ..... . 

effect  of  conveyance  of  property  of  infant  or  incompetent. .  .^..  ^^ 

on  sale  of  property  to  pay  decedent's  debts 2775-2778 

sheriff's  deed  on  sale  of  realty  on  execution 1471-1478 

relates  back  to  time  of  sale  on  execution 1440 

Default. 

when  clerk  may  enter  judgment  by. 1212 

on  default  of  answer,  judgment  not  to  exceed  demand  for  relief.  1207 

entry  of  judgment  by  clerk  on  verified  complaint 1218 

by  clerk  on  unverified  complaint 1213 

judgment-roll  on  entry  of  judgment  by 1237 

notice  of  application  for  judgment  on,  in  N.  Y.  city  court 8161 

no  appeal  trom  judgment  or  order  by 1204 

judgment  by  default  in  ejectment  conclusive  after  three  years. ..  1626 
title  in  partition  to  be  ascertained  before  interlocutonr  judgment.  1646 
defendant  in  partition  cannot,  under  section  446,  defend  judg- 
ment on  service  by  publication 1567 

judgment  by,  in  action  to  determine  claim  to  real  property. . . .  1646 

recovery  of  dower  by  default  of  guardian  of  infant 1006 

ascertaining  damages  on,  in  replevin 1720 

judgment  by,  in  matrimonial  actions 1774 

proof  on  default  in  action  to  annul  marriage 1768 

in  action  for  divorce 1767 

motion  for  new  hearing  on  interlocutory  reference  or  inquisi- 
tion   1282 

relief   from 788 

relief  within  one  year  against  judgments,  ofderi,  etc 724 

no  appeal  lies  from  decree  or  order  of  surrogate's  court  en....  2868 

tn  justice's  court. 

new  trial  on  appeal  from  judnnent  by  default 8064 

plaintiff  to  prove  case  on  defendant's  default 2088 

proof  on,  after  order  of  arrest .•.••••  2006 
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See,  alio,  ••  AuwmuwMr;  "  "  MtiTAKx.**  

when  cured  by  verdict,  etc.,  Mid  judgment •••..     7S1 

■upplying  defects  in  proceedingi 722 

immaterial  errors  to  be  disregarded T23 

to  be  supplied  by  court T22 

power  of  court  to  amend  process,  pleadings,  etc 72S 

in   surrogate's    court 2538 

supplying  defects  to  perfect  appeal  from  surrogate's  court 2675 

jurisdiction  of  surrogate's  cotirt  not  affected  by 2474 

Defendants. 

may  be  designated  by  fictitious  name • 451 

designation  of  unknown  persons  as 451 

leave  to  commence  cross-action ,  700 

judgment  granting  affirmative  relief  to 1204 

two  or  more  executors,  etc.,  of  same  decedent  considered  one 

person 1817 

I.  Affbarancb  bt.     See  "  AppBAaANCX." 

II.  NscsiSAKT  AMP  paopBa  PABTixs.    See  "  Partixs." 

III.  Dbpxncu  and  plkadings.    See  "  ANSwaa;  "  "  CouimaCLAXic;  ** 
"  DsMuaasa;  "  "  Plsadxno." 

Dellnlttona. 

action  8888,  3848 

action  of  ejectment 3848 

affidavit  3843 

"  annulled  "  as  applied  to  warrant  of  attadunent 3343 

assets 2514 

body  or   officer 2146 

clerk 3343 

contractor 3396 

counterclaim 501 

creditor 2514 

criminal  contempt 8 

debts 2514 

decision 3343 

decree  2550 

determination T 2146 

distinct  parcel  of  real  property 3843 

domestic   corporation 3343 

entry  of  judgment 1236 

failure  of  proof 541 

final    order 2550 

foreign    corporation. 3343 

funeral   expenses 2740 

p;eneral  and  special  verdict 1186 

improvement 3396 

incompetent  persons 2820 

inheritance 2514 

injtiry  to  property 3843 

intermediate  account 2514 

intestate 2614 

issues 063 

judge 8S43 

judgment 1200,8348 

♦    judgment    creditor 3343 

judgment  creditor's  action 3343 

judicial    settlement 2514 

letters  of  administration 2514 

1218 


lienor  •  .....,., ••••••••••t 

laborer 8896 

mandate 8848 

materialman ; 8898 

motion 4 768 

next  of  kin ? 1870,  1905.  2514 

notify,  as  used  with  respect  to  jurors 8848 

order 767,  2566,  8843 

owner 3368,  8308 

person 3368 

person    interested 2514 

personal  injury 8848 

personal  property 2514 

property 718 

public  improvement 8308 

real  property 2514,  8868,  8308 

report 8848 

resident,  for  purpose  of  jury  service  in  New  York  county 1080 

special  proceeding. 8884,  8348 

sub-contractor 8806 

surrogate • 2514 

testamentary  .trustee  .  2514 

trial  iuror 3843 

trial  jury 8848 

trustee  of  express  trust 440 

upon  the  return  of  a  citation 2514 

will 2514 

Demand. 

for  relief,  see  "Answm;'*  "  Com^laJitt; '•  "  CotJHttkCuAuJ* 
notice  of  appearance  and,  see  "  AppSAaANCS." 

limitation  of  actions  when  demand  essential 410 

for  admission  of  genuineness  of  document 786 

costs   of  proving  genuineness  of   document  after  demand   for 

admission    thereof 785 

before  action  on  official  bond •....«»..  1801 

Deniimer. 

See,  also,  "  Pleading.** 

need  not  be  verified ....*••••• ««««•<«••«•*.  i  •• .  628 

to  be  subscribed  by  attorney 56,  421 

appearance  of  defendant  by .' 421 

pleading  of  defendant 487 

service  of,  before  expiration  of  time  to  appear 422 

extension  of  time  to  demur  in  action  against  corporation  on 

bill  or  note 1778 

to  amended  pleading 848 

I.  To  COMPLAINT. 

grounds  of  . » • .••.•••••••.  488 

must  specify  grounds  of  objection 400 

defendant  may  demur  to  all  or  to  part 402 

waiver  of  objection  by  failure  to  demur 400 

answer  to  causes  not  demurred  to 402 

grounds  of  objection  not  appearing  on  face  to  be  pleaded  by 

answer •«••  466 

121» 


UfDOJL 

t>eiii«ri*eir  —  0oBitlB«e4* 

H.  Tp  awwh* 

wken  plaintiff  may  demur. ...••  • •••••* ••••••  4M 

to  partial  defence   in.. ....; 506 

to  counterclaim,  grounds  of 496 

must  spedty  grounds ....••.  496 

for  lack  of  capacity  of  tlefendant  to  recover. 496 

III.  To  KSPLY. 

when  defendant  may  demur. *•««««•«•«««•«•••«••• 496 

IV.  In    MANDAMUS; 

to  alternative  writ • ••••• ••  2078 

grounds  of 2076 

to  return  fo  alternative  writ .' • 2078 

servioo  . 2081 

V.   TaiAL;   JUPGMINT,   ETC. 

judgment  on  frivolous  demurrer....... • ••.. 6S7 

forms  issue  of  law. <««.«««^. «•.«.«, « •.•••«..     964 

where  triable ......,.,..,,... , 976,    990 

order  for  trial  to  be  served  with*  in  action  agaiast  corpora- 
tion on  bill  or  note. « < « 1778 

decision .  need  not  lind  fapts. 1021 

to  direct  fUial  or  interlocutory  judgment. 1021 

.may   direct    final   judgment,   on    failure    to    plead   or 

amend  ,,.««., 1021 

award  of  costs  on  judgment  on 3282,  32S3,  3239 

amount  of  costs 3261 

in  justice's  court 2996 

costs  on  demurrer  in  justice's  court 3077 

VI.  Pleading  ovbs;  amendment. 

leave  to  plead  or  amend  after  decision ••,.     497 

severance  of  causes  of  action  improperly  united _497 

amendinent  on  decision  in  justice's  court 

Denial*. 

See  "  Answee;*'  "  Reflt." 
in  answer  in  justice's  court • ••••••••• < 

l>«poait. 

See,  also,  *'  PAVMBUt  fKTO  CotiEt." 

court  may  order »..•• 717 

disobedience  to  order 718 

in  lieu  of  undertaking  on  appeal 1806,  2876 

D«poaltlona. 

justices  of  city  court  of  New  York  may  take 326 

issuing  commission  from  city  court  of  New  York 3172 

expense  of  procuring  testimony  on  commission  fbr  uie  before 

court  of  clfiims * 272 

surrogate  may  take  testimony  of  infirm  witness  out  of  court. . . .  2639 
may  order  testimony  of  infirm  witness  to  be  taken  before  surro- 
gate of  another  county 2540 

order  of  reference  by  surrogate  to  take  testimony  of  infirm  wit- 
ness in   another  county , , . . .  2841 

costs  for  taking  deposition. . . ,  ^ 8261 

costs  for  drawing   interrogatories 8961 

fees  of  witnesses  on  depdsition  for  use  in  another  state Sbt^d 

fcca  upon  commission  from  justice's  court  deposition 8896 

1220 


l>epo«ltloiia  —  CoBttBued. 

to  take  teiHmony  of  hotptkti  phyMaam  In  action*  lor  ptrtOBil 

injttrke. 889 

reference. 886 

I.  Takut  and  to  bb  vmmd  wxthih  thx  stats, 

applies  to  surrogate's  court 2688 

wliose  depositions  may  be  taken 870 

at  whose  instance  taken 870 

of  witness  not  a  party 871 

application • 872 

contents  of  affidavit 872 

to  whom  a{H>lication  made. . .  * 872 

to  examine  officers  or  directors  of  corporation 872 

1>roduction  of  books  and  papers  of  corporation 872 

order  for  examination 878 

order  may  limit  examination. » 878 

order  may  require  physical  examination  in  action  for  personal 

injuries 878 

time  of  service  of  order 878 

witness  fees  to  be  paid  or  tendered « 874 

competlhiflr  attendance  of  witness , . . . .  874 

semce  of  order 876 

examination  of  witness 876 

commitment  for  refusal  to  be  examined  or  to  aniwer 876 

adjournment  of  examination 876 

examination  of  prisoner  for  felony  discretionary  with  judge. . .  877 

production  of  prisoner  under  sentence  for  felony 877 

habeas  corpus  to  bring  up  prisoner  to  testify,  see  "  Habkas 

Coapufi/* 

stipulation  for  deposition  by  consent 879 

subpoena  on  stipulation  for  examination 879 

rules  for  examination 880 

manner  of  taking  and  returning  deposition 880 

refusal  to  answer  before  referee 880 

may  be  read  in  evidence 881 

witness's  inability  to  attend  must  be  proved 882 

equivalent  of  oral  testimony 888 

objections  may  be  made  at  trial 888 

original   affidavits   presumptive   evidence  of  compliance   with 

statute  884 

for  use  on  motion 886 

affidavit  for  deposition  to  be  used  on  motion 888 

subpoena  to  witness  on  order  for  deposition  on  motion 885 

appointment  of  referee  to  take  deposition  on  motion 886 

resident  witnesses  to  be  examined  within  county  of  residence.  886 
non-resident   witnesses   to   be   examined   In   county  wherein 

served • 886 

II.  Taken  without  for  dsb  within  stats. 

applies  to   surrogate's  court 2638 

when  commission  to  issue 8iS7,  888 

who  may  be  examined 887 

order  for  commission  pending  appeal  or  motion  for  new  trial.  888 

to   whom  application  made 889 

to  be  made  on  notice 889 

order  may  impose  terms 889 

order  by  judge  out  of  court  to  be  entered  with  clerk 890 

settlement  of  interrogatories 891 

governed  by  general  rules  of  practice •. . , 891 

interrogatories  to  be  annexed  to  commission 892 

dlrc^pn^  {qv  return  of  commission  to  be  indorsed  hgr  judf^  892 


INDBX. 
DepoflltloBB  —  CoBtimieA. 

.     II.  TaXSN   WITHOtTT  FOB  tJSB  WITBXir   CTATB  "^  COBtfallMd. 

to  be  returned  throuj^h  post-office  unless  otherwise  directed..  8QS 

commission  to  estamine  orally 808 

when  open  commission  may  issue 8M 

oral   examination   prohibited    when    adverse  party  infant   or 

committee '. 8K 

open    commission    prohibited   when    adverse   party    Infant  or 

committee  •;•••. 8B6 

notice  of  examination  upon  oral  questions 800 

upon  open  commission 806 

to  whom  open  commission  directed 887 

who  may  be  examined  on  open  commission 807 

return  of  open  commission 807 

order  directing  deposition  to  be  taken 806 

before  whom  depositions  may  be  taken  under  order 800 

notice  of  taking  depositions  on  order 800 

how  deposition  taken  without  interrogatories 000 

right  of  party  to  examine  when  taken  without  interrogatories.  800 

copy  of  statute  to  be  annexed  to  commission  or  order. ..  900,  001 

oath  to  be  administered  to  witness 901 

ealamination  to  be  reduced  to  writing  and  subscribed 901 

exiiibition  or  copy  to  be  annexed  to  deposition 901 

deposition  to  be  subscribed  by  commissioner,  etc 901 

and  exhibits  to  be  annexed  to  commission  or  order....  901 

to  be  inclosed,  sealed  and  returned 901 

may  be  executed  by  one  of  two  or  more  commissioners,  etc. .  901 

certificate  of  execution  to  be  subscribed  and  annexed 90S 

form  of  certificate  of  execution 902 

certificate  of  execution  is  sufficient  return • 908 

return  of  commission  by  agent. 904 

when  agent  sick  or  dead 906 

commission  with  de|[)ositions  and  return  to  be  filed 906 

transmission  by  mail 907 

to  be  filed  when  returned  by  mail 907 

order  for  commission  on  consent 906 

to  be  retained  in  office  of  clerk 909 

parties,  may  inspect  returned  commission,  etc 909 

order  for  suppression 910 

majr  be   read   in  evidence 911 

equivalent  of  oral  testimony 911 

objections  may  be  taken  at  trial 911 

interrogatories  and  deposition  in  foreign  language 912 

interpretation  of  deposition  in  foreign  lan^raaffc 912 

letters  rogatory  may  issue  in  lieu  of  commission 913 

letters  rogatory  to  issue  only  on  written  interrogatories 918 

settlement  of  interrogatories  to  be  annexed  to  letters  rogatory.  013 

III.  Takbn  within  for  use  without  statk. 

when  deposition  may  be  taken • 914 

subpoena  to  witness •.•..•...  915 

punishment  of  recalcitrant  witness 915 

taking  and  return  of  deposition 919 

IV.  To   PKRPSTUATB  EVIDENCX  AS  TO   TITLE  TO  lEALTT. 

testimony  may  be  received  in  action  involving  title  to  realty.  1688a 

inability  of  witness  to  attend  must  be  shown 1688a 

documentary  evidence  not  affected 1688b 

mode  of  introducing  testimony 1688c 

objections  may  be  taken  at  trial 1688c 

who  may  apply  for  taking  of  deposition 1688d 

contents  of  petition 1688e 

WKi9«  Qf  application »tt«f»ff,.  W$i 
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INDBX. 
Depoflltttona  —  Continiied.  -  • 

IV.   To  PXRPXTUATB  XVIDXNCX  AS  TO  TITLB  TO  BIALTT  — >  Coatlliaed. 

appointmtnt  of  referee  16M 

notice  of  hearing  before  referee ..•....,. •••  IjMI. 

proof  of  notice  of  hearing 16wg 

adjonmments  of  bearing  lOSSg 

snbpoenas  to  witnesses  1688g 

compelling  attendance  of  witnesses k 1688g 

mode  of  examination  1688h 

refusal  of  witness  to  answer 1688h 

authentication  of  deposition  1688h 

deposition  to  be  filed  and  recorded 1688h 

against  whom  deposition  may  be  used  as  evidence 1688i 

VL  In  jusTicKs*  coukts. 

commission  to  examine  on  interrogatories 2980 

orally »81 

when  and  how  commission  granted 2082 

adjournment  of  trial  pending  return 2088 

^ecution  and  return  of  commission 2084 

receipt  of  commission  and  return  by  justice 2085 

certificate  of  execution 2966 

admissibility  and  effect  of  deposition 2986 

powers  of  commissioners ..•.4... 298T 

'  Deseent  C««t. 

right  of  possession  not  affected  by ••••#••••••»•••    874 

Detainer. 

See  "  FoaciBLK  Ewtry  and  Dbtaihbi/' 
Determination  of  Claim  to  Real  Property* 

See  RKAt  PaopniTY/'  II. 
De-vftsees. 

See,  also,  "  Dkcedsnts*  Estatu;  "  "  Willi." 
creditor's  actions  against,  see  "  CaxDiToas'  Actioki  ;  *'  "  Dbcb- 

DSNTS'    ESTAnS." 

not  to  be  arrested  when  sued  as  representative 66S 

extension  of  time  to  appeal  from  judgment  against  testator. . . .  785 

to  move  to  set  aside  judgment  against  testator 7^ 

levy  on  real  property  under  judgment  against  testator  after  ten 

years 1252 

execution  against  property  in  hands  of , Id71 

no  execution  against  decedent,  except,  etc 1379 

issuance  of  execution  by  leave  against  decedent's  property 1380 

mar  maintain  action  for  waste 1662 

judgment  against,  bars  action  against  executor,  etc 1821 

Direetors. 

Sec,  also,  "  CouoRATZONa." 
limitation  of  actions  for  penalties  against  directors  of  moneyed 

corporations  804 

action  against,  for  misconduct 1781 

injunction  against,  in  action  to  dissolve  corporirtion 1787 

may  be  joined  as  defendants  in  action  to  dissolve 1700 

separate  action  against,  to  enforce  liability 1701 

proceedings 1708 

liability  to  be  fixed  by  judgment 170S 

when  compelled  to  testify  in  actions  against  corporation 18Q6 

to   be  suspended   or   removed  only  in  action  by  attorney-gen- 
eral   iSl.  1812 

liability  for  costs  to  people  in  action  against  corporation 1087 

DisbvrsementB. 

See,  also,  "  Costs;  "  "  Feks." 

on  appeal   from  justice's  court • 8000 

what  allowed  on  a  motion 8251 

to  be  included  in  bill  of  costs 8266 

iffidavit  to  . .•» •••  W87 


IXDBX. 


writ  tff,  «MUih6dt  «M«r  idbidtiited 

no  ditcontinuance  by  vacancy  or  change  in  court. ••••      3S 

plaintiff  cannot  tubmit  to  nonsuit  after  jury  retires 1182 

of  action  in  a^d  of  attachment 680 

of  condemnation  proceeding S874 

of  supplementary  proceedings. , 2454 

in  justice's  court  when  accqynts  exceed  $400 2960 

not  permitted  in  justice's  court  after  charge  of  jury 8007 

when  neither  party  entitlea  to  costs  on,  in  justices  court 8075 

IMacoTery. 

anciUary   action    for,    abolished 1914 

how  compelled  in  jndgment  creditor's  action 1878 

^  See  "Creditors'  Actions." 

action  for,   in  aid  of  attachment 655 

discovery  of  any  article  or  property 803 

I.  Of  BOOK!  AlfD  VAPSM. 

court  of  recofd  tnay  direct 80S 

ht)plichbl«  to  iuffogates*  conrts 2538 

general  rules  of  practice  to  prescribe  cases  and  procedure....  804 

petition  «  ...- ..*....••... 806 

order  to  discover  or  show  cause 806 

stay  of  proceedings  pending 805 

vacating  order  to  discover   or   show   cause. 806 

order  on  return  of  order  to  show  cause 807 

appointment  of  referee  to  superintend 807 

fees  of  referee 807 

punishment  for  dfiobedience  of  order 808 

atfildng  out  pleading  for  disobedience  of  order 808 

dismissal  of  complaint  for  disobedience  of  order 808 

exclusion  from  evidence  for  disobedience  to  order 808 

diMbddiente  to  order  a  contempt 808 

effect  of  papers,  etc.,  produced 809 

II.   Of   PIOFBRTT  W1THH«LD   FROM    KXBCUT0R8  AND   AOICIKISTRATORI. 

petition  and  affidavit 2707 

to  whom  presented  in  surrogate's  absence 2706 

citation   2707 

order  reouiring  attendance 2708 

service  ot  citation  and  order 2708 

examination 2108 

punishment  for  refusal   to   answer • .  2709 

dimilssBl  en  verified  answer  claiming  title 2709 

decree  to   deliver   property 2709 

security  to  prevent  decree .......2710 

warrant  to  aeiae  property • 2710 

enforcing  decree  tor  delivery • 2719 

III.  Of  death  of  txx ant  for  lxfi.    See  *'  Lxfb  Tbvabt.*' 


See,  also,  "  Coic plaint,"  V. 

for  failure  to  serve  copy  of  complaint 489 

of  Qomplaint  for  disobeying  order  for  discovery  of  books,  cftc; . . .  806 

for  neglect  to  serve  some  of  defendants 821 

for   n^lect   to   proceed 822 

plaintitt  cannot  submit  to  nonsuit  after  jury  retires 1182 

judgment  not  a  bar  unless  on  merits 1200 

of  submitted  controversy  for  insufficiency  of  statement 1281 

Of  supplementary  proceedings   2464 

|ad$ment  of  nonsuit  in  justice's  court , 9913 

1224 


Diflorderly  Conduct. 

in  presence  of  court,  a  contempt 8 

when  criminal  contempt,  punishable  by  justice  of  peace 2870 

Disorderly  Hoaaea. 

Sec  "  Bawdy  Houses." 

Dlspoaaeaa   Proceed  In  va. 

Sec  ••  SuMMABY  Prockxdxngs  to  Dzspoasxsa." 

Dlaqanllllcatlon. 

Sec  ••  CouaTs;  "  "  Judge;  "  "  Juey  and  Juaoaa;  "  "  WiTMBaaaa." 

Dlaaolntlon. 

of  corporations.     See  "  Coepobations." 

DlatresM. 

action  to  recover  chattet  distrained  triable  where  cause  arose..     983 

ejectment  for  lack  of  goods  to  distrain  for  rent 1505 

exemption   of  exhibits  at  exhibitions 1404a 

DUitrlbntlon. 

See,  also,  "  Dbcedknts'  Estates." 
judgment  of  divorce  destroys  right  to  diitribiitiTe  thare. .  17Q9,  1700 

exemption   for  widow  and  children 2713 

order  of  distribution  among  next  of  kin 2782 

when  next  of  kin  of  deceased  husband  or  wife  deemed  also  next 

of  kin  of  decedent 2732 

representation  among  collaterals 2788 

advancements  to  be  included 2788 

what  deemed  an  advancement   2733 

estates  of  married  women   2734 

delivery  of  property   in   lieu   of  money    2744 

retention  of  money  for  claims  not  due  or  in  litigation 2745 

payment  of  legacy  or  distributive  share  of  infant 2746 

legacy    or    share    of    unknown    person    to    be    paid    into    state 

treasury 2747 

trial  of  claim  to  .share  of  unknown  person   2747 

payment  to  county  treasurer  after  two  years  2748 

action  by  next  of  kin  for  distributive  share 1819 

petition  to  compel   payment  of  distributive  share 2722 

citation   on    petition    2722 

when  petition   to  be  dismissed    2722 

decree  for  payment  of,  on  giving  security  2728 

decree  for  payment  and  distribution   2743 

District  Attorney. 

to  prosecute  removal,  etc.,  of  attorneys   68 

partner  of,  not  to  defend  prosecutions 78 

not  to  defend  after  he  leaves  office  79 

may  designate  temporary  jail  in  absence  of  county  judge 144 

when  to  act  as  surrogate  during  vacancy  or  disability 2484 

limitation  of  action  tor  penalty  or  forfeiture 387 

action  by,  to  recover  penalty  or  forfeiture   1962-1964 

on  forfeited  recognizance 1966-1968 

to  make  application  for  writ  of  assessment  for  damages 2105 

may  apply  for  state  writ  in  action  by  people 1903 

application  by,   for  habeas  corpus  to  testily   2012 

notice  to,  of  application  to  remit  fine,  etc 352 

application    for   habeas   corpus   to   testify 2011 

before  discharge  of  criminal  prisoner  on  habeas  corpus...  203S 
need  not  pay  fees,  etc.,  to  bring  up  prisoner  on  habeas  corpus. . .  2002 
account  of  forfeited  recognizances,  etc 1968 

District  Coarts  of  New  Yorlc. 

See  "  New  Yoek  Municipal  Courts."   • 

Di'Fldends. 

apportionment  of,  on  death  of  person  interested 2720 

1%2R 


INDEX. 

action  for  aeparation,  see  "  Sctaration. 

to  annul  marriage,  see  "  MAiutiAG&^ 
I.  Juhisdiction;  kvidenck;  procedurk. 

what  residence,  etc.,  gives  j  urisdiction 175i 

when  married  woman  deemed  a  resident 1708 

nature  of  action  to  be  indorsed  on  summons 1774 

service  of  summons  by  publication   438.    4S9 

proof  of  service  of  summons 1774 

answer  need  not  be  verified 1757 

counterclaim     1770 

service  of  pleadings  on  co-respondent   1757 

co-respondent  may  appear  without  service  of  pleadings 1757 

preference  on  calendar 791 

when  reference  to  be  ordered 1012 

referee  to  be  appointed  by  court 1012 

when  sittings  may  be  private   6 

jury  trial  of  issue  of  adultery  1T57 

comi;)ctency  of  husband  or  wife  to  testify 831 

legitimacy  of  issue  after  offense  triable  in  action  against  wife.  1760 

legitimacv  of  issue  presumed  in  action  against  wife 1760 

denial  oi,  for  i>laintiff's  adultery 1758 

for  connivance  or  condon^ition 1758 

II.    Elf  TRY  AND  KPFKCT  OP  JUDGMENT. 

on  reference  of  issues,  judgment  to  be  rendered  by  court...  1229 

testimony,  etc.,  to  be  certified  to  court 1229 

entry  of  judgment  by  default 1774 

entry  of  interlocutory  judgment 1774 

within  15  days  after  decision 1774 

Interlocutory  judgment  may  award  costs 1774 

docketing  judgment  for  costs 1774 

execution  not  to  issue  for  costs  until  final  judgment..  1774 

final,  not  to  be  entered  for  three  months  etc 1774 

proof  of  allegations  on  default 1757 

inchoate   right   of   dower    not   affected   by   judgment   against 

husband 1759 

interest  of  husband  in  wife's  property  ceases  after  judgment.  1759 
judgment  against  wife  not  to  affect  nusband*s  interest  in  her 

property 17G0 

terminates   right  of    dower    .' . .  1760 

destroys  right  to  distributive  share  of  husband's  prop- 

ertv 1760 

marriage  after  judgment  for  adultery 1761 

legitimacy  of  issue  not  affected  by  judgment  against  husband.  1759 
of  child  bom  before  offence  charged  not  affected  by 

judgment    against    wife    1760 

award  of  costs 1769 

to  co-respondent  1757 

III.  Alimony  and  support. 

allowance  of  temporary  alimony 1769 

temporary  allowance  for  support  of  children 1769 

allowance  for  costs  and  expenses 1769 

interlocutory  judgment  may  provide  for,  until  entry  of  final 

judgment 1774 

judgment  for  alimony 1759 

education  and  maintenance  of  children 1759 

support  of  wife  when  she  is  plaintiff 1771 

court  to  regulate  custody  and  maintenance  of  children 1771 

power  of  court  to  modify  judgment  for  alimony,  etc 1759.  1771 

modification  of  decree  on  re-marriage  of  wife 1771 

enforcement  of  alimony  awarded  by  foreign  decree 1772 

security  for  support  ot  wife  and  children 1772 

seoiiestration  of  husband's  property 1772 

enforcing   support   by  proceedings   for   contempt 1778 

imprisonment  for  non-payment  limited Ill 

Doelcet.  • 

of   judgments,    etc.,    see   "County    Clbrk;  •*    "  Judomimm:  " 

Surrogate's  Court. 
of  justice,  see  "  Jusncs  op  the  PiAd." 
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Sec,  alao,  "  Evidbncs." 

demand  for  admisnon  of  gcnuineneM. ..•••••••  • •«••••  QB 

costs  of  proving  after  demand  for  admistioii.  ••••••••• •  7lS 

Documentary  E-rldenee. 

Sec  "  Evidence." 

Domestic  Corporationflb 

See  "  CbRPORATXONa." 

Dcvrer, 

in  realty  sold  on  execution  and  convesred  to  executor,  etc.,  of 

Surchaser 147S 

gment  of  divorce  against  wife  terminates  right 1700 

not  affected  by  judgment  of  divorce  a^inst  husband ,1759 

admeasurement  may  be  subject  of  arbitration 2865 

action  for  waste  against  tenant  in  dower • 1051 

I.  Action  pok. 

1.  Jurisdiction;  parties;  pleading,  etc, 

ejectment  cannot  be  maintained  for 1499 

jurisdiction    of    county   court 840 

acceptance  of  assignment  of  dower  bars  action 1604 

limited  to  twenty  vears 1596 

disabilities  excepted  from  period  of  limitation 1506 

interruption  of  limitation  oy  acknowledgment 1696 

occupant  necessary  defendant 1607 

necessary  defendants  when  lands  not  occupied 1607 

persons  claiming  interest  proper  defendants 1698 

possessing  or  claiming  different    portions   in  sev- 

eraltv 1509 

description  of  property  in  complaint 1600 

complaint  to  set  forth  name  of  husband 1000 

issues  of  fact  triable  by  jury 908 

triable  where  propertv  situated 982 

preference  on  calenaar 791 

2l  Reference  or  commission  to  admeasure. 

interlocutory  judgment  for  admeasurement  by  referee  or 

commissioners    1007 

oath  of  commissioners  or  referee 1006 

removal  of  commissioners  or  referee 1008 

filling  vacancy  in  office 1008 

how  admeasured 1000 

employment   of   surveyor 1009 

fees 8209 

all  commissioners  must  meet  but  majority  may  act 1010 

report  of  referee  or  commissioners  1010 

setting  aside  report 1011 

fees  and  expenses  of  commissioners  or  referee 1012 

amount 8299 

8.  Damages  for  withholding. 

may  be  recovered  in  action lOOO 

measure  of  damages  1000,  1001 

not    to    include    use    of    improvements    since   husband's 

death 1000 

against  grantee  of  husband 1001 

not  to  include  use  of  improvements  made  after  afienatxan 

by  husband 1001 

when  property  occupied  or  claimed  in  severaltv 1002 

damages   for  withholding  to  be  awarded  by  uial  judg- 

lOf 
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Dotr^r  —  Continued. 

I.  Action  for  —  Continued. 

8.  Damages  for  withholding  —  Continued.  -^^w. 

action  for,  against  heir  wbo  has  alienated  land....    ....  l6ilS 

against  purchaser 1685 

infant  may  maintain  in  her  own  name 1686 

i.  Judgment. 

final  judgment  .  «   1613 

execution  may  issue  on  judgment 1240 

modification  of  judgment  on  change  of  rental  value....    1614 

liens  inferior  to  dower  right  attach  to  residue 1615 

security  on  staying  proceedings  after  verdict 616 

damages  on  stay  after  verdict >.     61T 

recovery  by  default  or  collusion  of  guardian  not  to  affect 

infant 1605 

stay  pending  appeal  effected  only  by  order... 1616 

stay  on  appeal  not  to  be  granted  if  plaintiff  gives  under- 
taking tor  restitution 1616 

action   tor   instalments  of   dower 1614 

5.  Sale  for  non-payment  or  on  consent. 

action  to  sell  for  non-payment  of  instalment 1614 

consent  to  accept  gross  sum  in  satisfaction 1617 

of  defendant  to  pay  gross  sum 1618 

ascertaiifing  amount  payable  in  gross —  1618 

interlocutory   judgment   for   sale   on   consent  to   receive 

gross  sum 1619 

laying  off  separate  parcel  to  plaintiff  in  fee  on  consent. .   1620 

reference  to  aseertain  liens  prior  to  sale 1621 

property  may  be  sold  free  from  or  subject  to  liens 1622 

report    of    sale 1623 

officer  making  sale  to  pay  taxes,  etc 16T6 

judgment  to  be  entered  in  county  where  property  situ- 
ated     1677 

final  judgment  on  report  of  sale 1624 

provisions  for  sale  in  partition  and  distribution  of  pro- 
ceeds applicable 1625 

II.  Action  to  determi>4B  claim  for. 

action  to  determine  claim  to  real  property  does  not  lie 163S 

claim   of   dower 1647 

proceedings  when  plaintiff  admits  defendant's  claim 1648 

interlocutory   judgment    for   admeasurement 1648 

proceedings  to  admeasure 1648 

denial  of  defendant's  claim  and  demand  that  she  be  barred. .  1649 

III.  PARtlTIOW. 

Sersons  having  inchoate  right  necessary  parties 1538 

ivision  in  partition  whefi  dower  exists  in  undivided  share..  1353 

sale  when  dower  exists  in  entire  property 1567 

sale  of  property  in  partition   free  from 1568 

fiayment  in  gross  in  satisfaction  of  dower  in  lands  sold.  1568,  1569 

nvestment  of  proceeds  of  lands  for  benefit  of  doweress,  1568,  1569 

protection  of  mchoate  right  on  sale 1570 

release  to  husband  of  inchoate  right  in  lands  sold 1571 

payment   into   court   in  satisfaction   on  sale  free   from  debts 

of  deceased  owner 1538 

investment  of  moneys  paid  into  court 1583 

IV.  F0RECX.0SURS. 

when  barred  by  sale  on  foreclosure  by  advertisement 2395 

notice  of  sale  under  foreclosure  by  advertisement  to  be  served 

go  4oweress 2388 
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Dcvrer  —  Contlnaed. 

V.  Salk  to  pay  dbcedint's  debts. 

when  sale  is  subject  to ••*.»..  2778 

investment  of  proceeds  to  satisfy  claim  for  dower 2793 

acceptance  of  gross  sum  in  satisfaction 2793 

computation  of,  in  lands  under  contract  to  purchase 2794 

investment  of  funds  set  apart  for 2795 

when  dower  right  to  be  included  in  sale 2800 

VI.  Op  infants  and  incompetent  persons. 

application  to  release  inchoate  right  of  incompetent  person..  2H51 

effect  of  release  of  dower  of  incompetent  person 2358 

order    on   application 2301 

investment  ot  proceeds  of  sale  on  application  for  release....  2361 
may  be  included  in  sale  of  real  property  of  infant  or  incom- 
petent   2362 

liaie  of  dower  right  for  grpss  sum 2363 

ground  for  annulling  marriage 1948,  1760 

I>vtehess  Cvinnty. 

jail  liberties  for 146 

stenographer  for  supreme  court,  county  court,  etc 266,    257 

alnvs. 

of  debtor  exempt   1879,  2468 

execution  against,  when  and  how  issued 1391 

Kftseaaent. 

for  encroaching  wall  arises  after  two  years  without  action....  1499 
claim  of,  triable  in  action  to  determine  claim  to  realty 1639 

Sdltora. 

of  newspapers,  exempt  from  jury  duty 1030,  1081,  1127 

BSdveatlonal  Inatltntlons. 

on  whose  application  to  be  dissolved,  etc 1804 

appointment  of  receiver   1810 

filj*ctiii«nt. 

I.  When  action  lies. 

"  action  of  ejectment  "  defined SB43 

to  recover  propertv  forfeited  for  treason,  see  "  Tbbason." 
by  people  for  escheated  property,  see  "  Escheat." 

mortgagee  cannot  maintain 1498 

dower   cannot   be   recovered  in 1499 

for  encroaching  wall  to  be  brought  within  one  year 1499 

final  order  in  summary  proceedings  to  dispossess  not  a  bar. .  2264 

sion 1680 

by  reversioner,  etc.,  after  judgment  against  tenant  in  posses- 

by  infant  for  property  set  off  for  dower  by  default,  etc 1605 

separate  action  by  joint  tenant  or  tenant  in  common 1500 

ouster  of  joint  tenant,   etc.,   to  be  proved 1516 

grantee  of  lands  held  adversely  may  sue  by  grantor 1501 

costs  when  grantee  sues  by  grantor 1501 

motion   for  production  of  authority  of  plaintifTs  attorney. .  151S 

order   for   production 1513 

evidence   of   authority 1514 

II.  Fos  non-payment  of  bent. 

when  action  may  be  brought 1604^  IMi 

stav  on  payment  of  arrears 1506 

judgment   to   state   amount  of   arrears 1507 

restoration  of  possession  on  pajrment  after  judgment 1508 

order  to  restore  possession  on  payment  after  judgment 1509 

when  use  of  propertv  set  off  against  arrears 1S16 

Opening   default  and   granting   new  trial 1628 
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BJeetment  —  ContinvcA* 

III.  Pasties;  pleading. 

joinder  of  causes  of  action 4S# 

occupant  to  be  made  defendant 19012 

parties  defendant  when  lands  unoccupied 1502 

oersons  claiming  interest  may  be  joined 150S 

joinder  of  claimants  on  motion  of  defendant 820 

abatement  and  revival  of  action 1521 

severance  when  different  parties  succeed  to  different  parcels.  IS^ 

when  different  parties  succeed  to  realty  and  to  rents..  1523 

when   separate  occupants  are  joined 1516 

description  of  property  in  complaint 1511 

interpleader 820 

TV.  Trial;  vebsict;  judgment,  etc. 

order  restraining  waste 1681 

issues  triable  by  jury 968 

triable  where  property   situated W? 

order  declaring  death  of  life  tenant  presumptive  evidence  only.  2Slfi 

verdict,  etc..  to  state  nature  of  plaintiff's  estate 1519 

security  required  to  stay  proceedings  after  verdict 616 

damages  on  stay  of  proceedings  after  verdict  include  waste..  617 

ioint  judgment  against  occupants  of  buildinir 1517 

judgment  against  one  defendant  subject  to  rignts  of  others. . .  1518 

when  plaintiff's  title  expires  before  trial 1529 

after  trial  of  facts  conclusive 1521 

by  default  conclusive  after  three  years 1526 

by  default  may  be  vacated  within  five  years 1526 

execution  may  issue  on  judgment 1240 

security  to  stay  judgment  pending  appeal  to  court  of  appeals.  1331 

rights  of  parties  under  disability  saved  on,  by  default 1527 

opening  default  wherf  defendant  served  by  publication 1528 

possession  when  judgment  vacated 1529 

restitution  on  vacating  of  judgment  for  plaintiff 1S29 

new  trial  as  of  right 1525 

second  new  trial  in  discretion  of  court 1525 

evidence  for  defendant  on  new  trial 1580 

when  plaintiff  entitled  to  costs  of  course 3228 

V.  Damages  fok  withholding  possession. 

complaint  may  demand 1496 

damages  recoverable 1531 

permanent  improvements  allowed  in  reduction  of  damages. . .  1531 

rents  and  profits  part  of  damages 1497 

action  against  purchaser  to  recover 1686 

infant  may  maintain,  in  his  own  name 1686 

Bl^ctlons. 

certain  returns  may  be  destroyed ^a 

no  fee  for  administering  oaths  to  inspectors  and  poll-clerks 8289 

Embalmei'a. 

exempt  from  jury  duty 1090,  1081,  1127 

BmbenBlement. 

order  of  arrest  in  actions  for 549 

BmlirRcery* 

forfeiture  and  damages  for 1198,  1194 

Baalifttent  Domain. 

Sec  **  Condemnation  Proceedings. 
when  property  taken  by  state,  sec  "Assessment  op  Damages. 

payment  of  compensation  under  judgment  of  court  of  claims..  268 

Bmploycr. 

execution  against  earnings,  when  and  how  issued 1391 

EBflriBeera.  ^^^ 

exempt  from  jury  service 1080,  lOol,  uXi 
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BSatrjr. 

forcible,  see  "  Fokciblb  Entky  aho  Dstaxhbk." 
of  judgments,  sec  "  Judgmsnts." 

on  another's  property  for  survey , 1082-1084 

ejectment  by  landlord  having  right   of  entry   IQM,  1506 

Bqaity. 

distinction  between  forms  of  action  abolished 3838 

pleading  equitable  ^fence  or  counterclaim 607 

Brie  County. 

appointment  of  criers   91 

of  court  officers   97 

rules   for  calendars    [ , .     235 

fees  of  constables  and  deputy  sheriffs  for  attending  court  ....  3312 

court  officers   for   surrogate's  court 2512 

stenographer   of   surrogate's   court 2513 

jail    liberties    for I45 

allowance  to  grand  and  trial  jurors 3314 

county  treasurer  to  exercise  powers  of  coroners 181a 

Brror. 

See,  also,  "  Appeal;  "  "  Dbpxcts;  '*  "  Mistakbs." 

writ   of.   abolished    , 1293 

power  to  amend  process,  pleadings,  etc 728 

immaterial,   to   be   disregarded 723 

vacating  judgment    for , , , 12fiKM282 

Eseape. 

jurisdiction  of  justice's  cotsrt 2882 

of  sick  prisoner  removed  to  hospital 127 

from  Jail  liberties 166 

sheriff  exonerated  from  liability  by  bond  for  jail  liberties. .  150,     158 

sheriff's  liability  for 168 

service  of  summons  on  sheriff  for 426 

connivance  at,  by  sheriff,  etc.,  a  misdemeanor 158 

action   on  bond   for  jail  liberties 160-171 

action  for,  barred  by  action  on  bond  for  jail  liberties 168 

stay  of  jud8[ment  pending  action  on  bond  tor  jail  liberties 170 

return  of  prisoner  as  defence  to  action 171 

undertaking  for  jail  liberties  a  defence 171 

liability  of  coroner  for  escape  of  sheriff 177 

coroner  may  prosecute  undertaking  of  sheriff  for  liberties 178 

liability  of  coroner  when  sheriff  plaintiff 179-181 

limitation  of  actions  for 385 

liability  of  sheriff  as  bail  for   587 

money  deposited  in  lieu  of  bail  to  be  applied  to  damages 582 

new  execution  after  escape  of  execution  debtor  1492 

application  for  leave  to  sue  on  sheriff's  official  bond  for 1880 

affidavit  of  head  of  family  on  justice's  judgment  a  defence 3036 

Bsoheat. 

attorney-general  to  bring  ejectment  for  real  property 1077 

in  name  of  people 1084 

advertisement  of  pendency 1978 

unknown  claimants  to  be  joined 1979 

effect  of  judgment  aninst 1980 

report  of  recoveries  to  land  office * tf...  1061 

Batates. 

See,  also,  "  Remaindbivsn." 
for  life,  see  "  Life  Est AiES." 

proceedings  to   discover   death   of  tenant   for   life,   see  "  Life 
Tekakt."  .        3    . 

presumption  of  death  from  continued  absence 841 

class  entitled  to  contingent  estate  as  parties  in  partition 1638 

protection  of  future  rights  or  estates  on  sale  in  partition 1670 

vesting  of  contingent  interest  in  trustee  for  insolvent  debtor..  2177 
sale  of  contingent  interest  of  infant .....,,,,,,,,,.,  2948 
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Batoppel. 

See  "Res  Adjudicata" 

by  iinal  judgment  of  court  of  claims 269 

jud^rment  of  dismissal  not  a  bar  unless  on  merits 1209 

Batrays. 

See   "  Steays." 
Brldeii^e. 

Sec,  also,  "Witnesses." 
refusal  to  answer  incriminating  question  in  action  against  cor- 
poration  for  usurping  nrivilege  or   franchise I{>ri5 

tetimony  of  party  adduced  by  adverse  party  may  be  rebutted. .     838 
I.  Presumptions. 

of  death    from   continued   absence H41 

seal   presumptive   evidence   of   consideration 840 

II.  Competency  and  admissibility. 

of  party  to  transaction   with   deceased  person 829 

in  proceedings  to  discover  personal  property  of  decedent  27<i9 

of  husband  or  wife  in   action    for   divorce H31 

of  plaintiff's  wife   in  action   for  criminal  conversation 831 

determination  of  competency  of   witness  in  justice's  court..    SO'Ci 

witness  not  excluded   for  conviction    for  crime 832 

in  mitigation   of  damages  admissible  at   inquest 536 

offer   to   compromise   not   admissible 738,     739 

proof    to    contradict    inventory    in    action    against    executor 

'^  etc 1832,  1834 

conviction  for  crime  may  be  used  to  impeach  credibility....      832 
testimony   of   surveyor   and    proof   of   standard   of    mea.%ure- 

ment 841a 

detemining    age    of    child 961a 

III.  Privileged  communications. 

between    husband    and    wife 831 

confessions    to   clergvman 833 

to  attorneys  and  their  employees 835,  836 

to  physicians 834,  836 

waiver    of    privilege 836 

attorney   who   witnessed   will    mav   testify 836 

physician  may   testify  when  validitij   of  will   in  question....  836 

physician   attending  injured   party  in  hospital   may   testify..  836 

TV.  Admissions,   confessions,    and  declarations. 

civil  pleading  not  evidence  in  criminal  prosecutions 523 

admission   by  member   of  corporation 830 

declaration  or  confession  not  sufficient  to  annul  marriage...  1753 
admission  by  executor,  etc.,  to  prove  debt  in  proceedings  to 

sell    realty     2755 

answer    of    witness    in    supplementary    proceedings    not    ad- 
missible to  prove  fraud  by  him 2460 

V.  Secondary. 

parol  to  prove  lost  negotiable  paper 1917,  1018 

to  establish  or  probate  lost  or  destroyed  will 1865,  2621 

VI.  Testimony  on  former  trial  of  same  action,  etc. 

of  party  since   deceased   or   insane 830 

when  admissible  in  action  to  determine  claim  to  real  property  1646 
of  deceased  or  incompetent  witness  on  probate  admissible  on 

•pplioation    to^  revoke 2651 

on   probate   admissible    in    subsequent   action,    etc.,   involving 

validity  of   will   of    realty 2929 

to    determine    validity   of   will 2653a 

VII.   Perpetuating  and  preserving  testimony.     Sec,  also,  "  Depo- 
sitions." 

in  action  to  determine  claim  to  real  proeprty 1646 

depositions    of    parties    and     witnesses    to    expected    litiga- 
tion   $f0,     871 
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BSvidenee  —  Coniiniied. 

VII.  Perpetuating    and    preserving    teetimony — Continued. 
Deposition  to  perpetuate  testimony  as  to  title  to  realty. 

testimony   may   be   received   ni  action   involving  title   to 

realty 1688a 

inability  of  witness  to   attend  must  be  shown lG8.Sa 

documentary    evidence    not    alTcctcd 1688b 

mode   of  introducing  testimony 1688c 

objections   may   be  tak«.  n   at   trial 168«c 

who  may  apply   for  taking  of  deposition 16SHd 

contents     of    pctitio-i 16S8e 

notice     of     apnlication 168Sf 

appointment     of     referee ^2^2! 

notice  of  hearing  before  referee 16s8f 

proof  of  notice  of  hearing 1688g 

adtournmcnts    of    hearing 1688g 

subpoenas     to     witnesses 168Sg 

compelling   attendance   of   witnesses lOSSg 

mode    of   examination 1688h 

refusal  of  witness  to  answer I688h 

authentication   of   deposition 168Sh 

deposition  to  be  filed   and  recorded 1688h 

against  whom  deposition  may  be  used  as  evidence ....    1688i 
VIII.  Documentary. 

records,  documents,  etc.,  may  be  proved  according  to  common 

law 962 

demand  for  admission  of  genuineness  of   paper 735 

exclusion  of  books  and  documents  for  disobedience  to  order 

of    discovery    808 

original  certificate  of  marriage  is  presumptive  evidence.....      028 
proof  of  written    instruments    where    there    are    subscribing 

witnesses .^ 061b 

proof  of  payments    by    a    municipal    corporation    or    officer 

thereof 961c 

proof  of  instrument    by    submitting    disputed    and    genuine 

handwiting .• 961d 

proof   of   lost   execution   or   writ   under  which   sheriff's   sale 

of  real   property   was   made 961c 

1.  Instruments  acknorvledi^ed  or  prox^ed  for  record. 

conveyances   acknowledged    or   proved 9.'^5 

acknowledgment  or  proof  of  conveyance  not  conclusive.      9.^6 
conveyances  proved   upon   oath    of  interested   or   incom- 
petent   witness    not    admissible 936 

instruments   acknowledged   or   nrovcd   admissible 9.^7 

bills,    notes   and   wills   excepted 937 

conveyances  of  land   without  the  state 946 

probated  will  admissible 2629 

Records. 

of  judgments,  etc.,  see  infra,  VIII,  .3.     Jud foments.  De- 
crees, etc. 

may  be  proved  according  to  common  law 962 

maps,   surveys  and   official    rcords  on   file  in   New   York 

city   and  coiinty  for  twentv  years 9.'55 

admissibility  of  records  of  wills  proved  more  than  thirty 

years 2632 

admissibility  of  record  of  wills  proved  prior  to  1875....   2631 

of  bill   of  sale,  etc.,  of  vessel 945 

of  conveyance 93.1 

not   conclusive .^ 936 

original   record   of   marriage,    is  presumntive  evidence. .      928 
of   affidavit   of   sale   on   mortgage   foreclosure   bv    adver- 
tisement     2398 

of  will   of  real   property   ad^nis^ible 26.33 

of  decree  of  probate  of  ho'r'^hin  presumptive  evidence. .    26.'>7 

evidence    of    weather    conditions 961  f 

extracts   from  books  and   records   of  comptroller's  office 

as   evidence    93lc 

8.  Jftdgments.  decrees,  etc.     See,  also,  "  TuDCMBNTa." 

against  deceased  party  as  proof  of  debt 1210 

how   far  judgment  annulling  marriage   conclusive 1754 

/effect  of  judgment  against  joint  debtors  as 1938 


INDBX. 

B-rldeMeft  — « Contiitiied* 

VIII.  DocuMENTAKY  —  Cotitinucd. 

8.  Judgments,  decrees,  etc. —  Continued. 

Erobated  will  admissible •.•••••••••  MM 
ow  far  probate  conclusive  as  to  personalty.. 262S 

probate  presumptive  onl:^  as  to  realty 2825 

decree  for  probate  of  heirship  presumptive  evidence 26PT 

letters  testamentary,  etc.,  conclusive  as  to  authority 29B1 

decree  for  payment  against  executor,  etc.,  conclusive  cvi-  ^^ 

dence  of  assets 2BB8 

order  for  execution  against  executor,  etc.,  evidence  of  as-  

sets .2BBS 

decree  for  payment  and  distribution  of  decedent's  estate 

conducive 274S 

judgment  or  decree  as  proof  of  debt  in  proceedings  to  sell  ^^ 

realty  of  decedent   2756.  2187 

discharge  of  insolvent  debtor  conclusive  as  to  proceedings 

and  facts 2181 

papners  other  than  discharge  of  insolvent  debtor  presump- 
tive as  to  proceedings  and  facts 2181 

order  declaring  death  of  life  tenant  presumptive  only  in 

ejectment ...*•«..  2319 

Of  Justice  of  peace. 

proof  of  judgment 8159 

entries  in  justice's  docket  book 8148 

transcript  from  docket  book,  subscribed  and  authentic 

catcd,  is  evidence 988 

docket  book  and  certified  transcript  admissible  in  jus-     ___ 

tice's  court 

proceedings  may  be  proved  by  justice's  oath, 
on  death  or  absence,  proceedings 

original  minutes  or  sworn  copy. 


[>ceedings  may  be  proved  by  justice's  oath MO 

death  or  absence,  proceedings  may  be  proved  by 
original  minutes  or  sworn  copy 818 


4.  Official  certificates,  returns,  etc. 

certificates  or  affidavits  of  public  officers  on  file  are  pre- 
sumptive evidence 888 

certificate  of  search  b:^  \cf^\  custodian  of  paper 981 

by  abstract  or  title  insurance  company 8256 

official  searches  and  certificates  to  be  made  on  request. . ..  961 

form  of  certificate  to  copies,  etc 96T 

certificate  to  copies,  etc.,  must  be  sealed 958 

but  not  when  for  use  in  same  court 968 

certified  copy  of  record  of  conveyance 998 

not  conclusive 986 

certified  copies  of  papers  filed  or  recorded  in  public  offices.  983 

in   town  clerk's  office 984 

certified  copy  of  certificate  or  record  of  marriage,  is  pre- 
sumptive evidence. 928 

of  designation  of  agent  of  foreign  corporation  to  receive 

summons. 488 

sheriff's  return  presumptive  in  action  on  undertaking  in 

replevin 1784 

constable's  return  presumptive  in  action  on  undertaking 

in    replevin   in    justice's   court 2931 

recital   in  order,    resolution  or  record   of  public  officers, 

board  or  body  presumptive  evidence  of  certain  facts.  931b 

5.  Federal   records. 

certified  copies  of  documents  on  file  in   departments  of 

United    .States    944 

of  records   of   federal   courts 943 

of  bills  of   r.ale,    etc.,   of  vessel 945 

of  record   of   weather  bureau    observations 944 

certificate  of  director  of  census  to  population 944 

1234 
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'VIII.  Documentary  —  Continued. 
6u  AMdavits. 

of  printer  to  publication  of  notice 920 

of  service,  in  case  of  death,  etc.»  of  person  serving 927 

of  sale  on  mortgage  foreclosure  bv  advertisement 2398 

admissibility  of  ^jr  parte  affidavit  in  justice's  court 8004 

7.  Notarial  protests,  certiHeates,  etc, 

certificate  of  presentment  or  protest  of  bill  or  note,  or  of 

notice  thereof 923 

effect  of  affidavit  denying  receipt  of  notice  of  protest...  923 

protest  presumptive  evidence  of  demand  in  case  of  death, 

etc.,  of  notary   924 

memorandum  by  notary,  presumptive  evidence  of  notice 

in  case  of  death,  etc « 924 

8.  Books,  etc.,  of  foreign  corporations. 

presumntive    evidence    920 

certified   copy   may   be   used 9.^0 

verification    of  copy .' 9.S1 

copy    of    designation    of    person    upon    whom    to    make 

service,    as    evidence 931a 

IX.  Statutes,  oedi nances,  erc. 

statute   of   state 932 

of  another  state  or  country 942 

ordinances,    etc..   of   municipal   corporations 041 

proof   of   colonial    statutes 941a 

X.    FOKEIGN     LAWS.    RECORDS    AND    OTHER    MATTERS. 

Statutes 042 

oral    evidence   of  common   law 042 

reports  of  cases  admissible  to  prove  common  law 042 

conveyances   of   land   without   the   state 046 

exemplification  of  record  of  conveyances  without  the  state..  947 

authentication  of  copies  of  records  of  courts 052 

oral  proof  of  copy   of  record 053 

effect  of  foreign  record  or  judicial  proceeding  not  declared..  954 
authenticated   copies   of   records   of   public   office   of   foreign 

country 956 

transcript   of   docket,    etc.,    of   justice    of    peace    of   another 

state 048,  949 

proof   of  proceedings   and  judgment   of  justice  of  peace   of 

another  state   050,  051 

when   record    of   foreign    will    admissible 2703,  2704 

proof  of  presentment   of  foreign  bills 925 

XI.  Sufficiency  of  proof. 

failure   of  proof  defined 541 

declaration   or  confession   not   sufficient  to   annul  marriage. .  1753 
proof   of   title   in   actions   for   recovery  of,   injuries   to,   etc., 

unoccupied    landn    060 

sufficiency  to  establish  or  probate  lost  or  destroyed  will.  1865,  2621 
allowance  of  debt  by  executor,  etc.,  sufficient  m  proceedings 

to    sell    decedent's    realty 2755 

determining  age   of  child 961a 

Bzceptlons. 

to  rulings  on  law   allowed 992 

on  facts  not  allowed,  excent  on  challenge  of  juror 993> 

not    supported    by    evidence 003 

during  trial  to  be  taken  when  ruling  made 005 

to  instructions  to  iury  to  be  taken  before  the  verdict 005 

during  trial  to  be  entered  unon  minutes 00.5 

for  purpose  of  exception,  trial  continues  until  verdict  rendered.  002 

after  close  of  trial  by  court  or  referee 004 

to  decision  of  court  or  report  of  referee 994 
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to  decision  or  report,  time  for  filing  notice  of 9M 

to  be  inserted  in  or  annexed  to  judgment^roll.  • 904 

part  of  papers  on  appeal 904 

cue  settled  to  contain 907 

may  be  stated  separately  in  case  settled 907 

making  and  filing  in  condemnation  proceedings 3367 

final  judgment  not  stayed  by 1005 

taking  of,  does  not  affect  motion  for  new  trial 1006 

mz}[  be  heard  with  motion  for  new  trial 1O06 

reviewed  on  appeal  from  judgment  or  motion  for  new  trial 996 

may  be  heard  in  first  instance  by  appellate  division 1000 

revoking  or  modifying  order  for  hearing  in  first  instance  by  ap- 
pellate division 1000 

motion  for  new  trial  may  be  made  to  appellate  division  when 

trial  by  court  or  referee 1001 

time  for  filing  on  motion  for   new  trial  to  appellate   division 

when  trial  by  court  or  referee 1001 

not  necessary  on  appeal  to  court  of  appeals  from  judgment  on 

verdict  subject  to  opinion  of  court 1339 

judge  out  of  office  may  settle 25 

order  refusing  resettlement  of  bill  is  appealable 1347 

to  findings  of  surrogate  and  refusals  to  find 2545 

to  rulings  of  surrogate   during  trial 2545 

remarks    or    comments    of    judge,    duly    excepted    to,    shall    be 
subject  of  review 1323a 

Bveevtlon. 

I»  General  provisions. 

1.  IVhen  to  issue. 

is  process  of  court 1384 

on  judgment 1240 

of  court  of  claims 269 

charging  joint   debtor  not  summoned   in  previous 

suit :....  1941 

on  sheriff's  bond  1883-1889 

on  confessed  judgment,  when  debt  not  all  due 1277 

successive,  on  confessed  judgment  as  debt  falls  due 1277 

levying  execution  against  wages,  etc.,  of  judgment  debtor  13fll 

on  decree  for  money  by  surrogate's  court 2554 

when    to    issue    against    public    officer 1931 

for  costs,  not  to  issue   against  state 1985 

for  compensation  and  costs  in  condemnation  prc::edings-  3373 
on  judgment  foreclosing  mechanics'  liens  in  court  not  of 

record 3408 

for  costs  on  summary  proceedings  to  recover  possession 

of   land    2250 

against   joint   debtors,    when    all    not  served 1934 

enforcement  of,  against  joint  debtors  when  all  not  served  1935 
on   judgment  against   representative   officer  of  unincorpo- 
rated   association     1921 

to  collect  fine  against  usurper  of  office 1956 

jury  fine  in  New  York  county 1117 

in  Kings  county 1166 

2.  Issuance;  requisites,  etc. 

under-sheriff  to  proceed  on  death,  etc.,  of  sheriff 1888 

designation  of  person  to  proceed  with,  on  death,  etc.,  of 

sheriff 1888 

may  issue  from  N.  Y.  city  court  to  any  county 338 

from  N.  Y.  city  court  to  be  executed  by  sheriff 339 

to  be  directed  to  sheriff 1362 

to  whom  directed  when  sheriff  a  party 1362 

may  be  directed  to  person  designated  in  order 1362 

undertaking  by  person  designated  in  order 1362 

time  of  receipt  to  be  ir.  Icrsed 1868 

four  kinds  of  1884 

^My  issue  simultaneously  to  two  or  more  counttei 
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I.  Gbns&al  psovisions  —  Continued. 

2.  Issuance;  requisites,  etc. —  Continued. 

to  what  county  to  issue  for  purpose  of  aupplctttentAfy 

proceedings 2#9 

reciuisites  of 15(W 

within  what  time  to  be  returned 1?(jO 

to  whom  returnable  .  . 130ft 

on  interlocutoiy  judgment  of  divorce  awarding  costs 1774 

issuance  on  filing  transcript  from  another  court 1867 

to  whom  returnable  when  issued  on  transcript  from  an- 
other court. 1367 

issuance  on  transcript  of  judgment  by  justice 1367 

on  judgment  for  money  only 1308 

to  specify  date  from  which  interest  computed.... 1S6S 

to  specify  docketing  of  transcript  when  issued  on  tran- 
script filed 13<^ 

separate  where   separate   sums  recovered 1374 

of  course  within  five  years 137? 

after  death  of  judgment  creditor 1370 

how^  issued  after  five  years  , 1377 

motion  for  leave  to  issue  after  five  years 1379 

time  of  stay  not  to  be  included 1382 

not  to  be  stayed  on  appeal  for  more  than  thirty  days 

without  security  1351 

against  survix'ing  judgment  debtors  1383 

manner  of  collection,  when  issued  on  judgment  on  sher- 
iffs bond 1883 

S.  Return;  satisfaction. 

return  unsatisfied  to  be  entered  on  judgment  docket 1265 

payment  to  be  indorsed  on  execution 1266 

certified  copy  to  be  delivered  on  payment 1266 

entry  of  satisfaction  by,  on  judgment  docket 1264 

return  partly  satisfied  as  payment  on  judgment  affecting 

limitation. 876 

limitation  of  action  for  non-payment  of  money  collected 

on 88S 

II.  AgaXKST    PftOPBftTY    AND    ftSPRXSCNTATlVXS    Of    DSCSASSD    DMtOft. 

no  execution  against  decedent,  except,  etc 1879 

issuance  by  leave  against  decedent's  property 1380 

notice  of  motion  for  leave  to  issue 1881 

petition  to  surrogate  for  leave 1381 

against  property  m  hands  of  executor,  trustee,  etc 1871 

may  be  issued  against  all  of  executors,  etc.,  as  if  all  had  ap- 
peared   1817 

against  executor,  etc.,  to  issue  only  on  leave 1826 

on  judmient  on  counterclaim  against  executor,  etc...... 506 

application  for  leave  to  issue  against  executor,  etc .' 1826 

separate  executions  on  judgment  against  executor,  etc.,  per- 
sonally and  in  representative  capacity 1816 

security  on  leave  to  issue  execution  on  judgment  for  legacy 

or  distributive  share  182T 

executor,  etc.,  may  issue  on  judgment  recovered   by  prede- 
cessor in  office 1829 

against  infant  heir,   etc.,  in   creditor's  action  suspended  for 

one  year 1858 

sheriff's  fee  may  be  taxed  against  each  defendant  in  creditor's 
action *. 1888 

m.  For  possession  op  rial  pRopnrr. 

to  what  counties  issued 1S6B 

requisites 1878 

may  require  coHectian  of  money  recovered  by  same  judgment.  1878 

order  granting  leave  to  issue  after  death  of  defendant 18To 
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IV.    FOK    DBUVBKY    OP    CHATTEL. 

on  judgment  in  replevin 1T>| 

power  to  take  chattel  under  execution  in  rcplertn 1783 

may  require  collection  of  money  recovered  by  same  jadgnent.  1S7S 

reouisites  of 1373 

to  what  counties  issued 188S 

return  unsatisfied  necessary  to  action  on  undertaking  in  re- 
plevin  1734 

return  as  evidence  of  breach  of  undertaking  in  replevin 17S4 

on  judgment  in  justice's  court  1373,  1731,  2B81,  8038 

V.  Against  pkopsrty. 

to  what  counties  issued  1805 

requisites. ISflO 

when  attachment  has  been  levied 1370 

not  allowed  while  debtor  in  custody  under  execution  in  same 

^  action 1481 

simultaneously  against  property  and  person 1-ttO 

may  issue  after  escape  of  debtor 1402 

when  debtor   dies  in   custody    1483 

after  discharge  from  custody  by  creditor 1494 

new  execution  after  death  or  release  of  debtor  not  to  be  levied 

or  realty  sold^ 148B 

property  seized  in,  cannot  be  recovered  in  replevin 1690 

VI.  Exempt  propxety. 

special  exemptions  not  affected  by  code 1389 

when  no  exemption  allowed  on  judgment  for  wages.. ..  8181,  8187 

8221 

of  householder  enumerated 1380 

working  tools  and  team  of  householder 1391 

professional    instruments,    furniture    and    library    of    house- 
holder  1391 

woman  has  same  exemption  as  householder } 1392 

military  pay,  pensions,  rewards,  arms,  etc 1398 

damages  for  taking  exempt  property 1394 

burying  ground 1395 

designation  of. 1396 

homestead  of  householder   1397 

designation  of 1398 

of  married  woman  1389 

continuance  after  owner's  death  1400 

not  affected  by  temporary  suspension  of  residence 1401 

lien  attaches  to  surplus  value  over  $1,000 1403 

creditor*s  action  to  reach  surplus  value 1402 

marshalling  proceeds  of  property  partly  exempt 1408 

money    representing    exempt    portion    of    property    sold    also 

exempt 140S 

cancellation  of  exemption  of  real  property 1404 

waiver  of  exemption  void   1404 

cannot  be  reached  by  judgment  creditor's  action 1879 

by  supplementary  proceedings  246S 

on  execution  issued  by  justice  of  peace 3028 

exemption  of   exhibits   at  exhibitions 1404a 

VII.  Levy  on  peksonal  property. 

on   current   money 1410 

on  bank   bills    1411 

on  government,  state  and  corporate   bonds 1411 

interest  of  pledgor  may  be  sold 1412 

under   warrant   to  collect   fine 2296 

when    superseded   pending  appeal 1811 

sheriff's    fees    3307 

sheriff  to  collect  fees  by  virtue  of  execution 3309 

1__  1»38 
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VII.  "Levy  oh  rxssoNAx.  pkoprtt  —  Continued. 

1.  Interest  in  partnership. 

application  for  release  of  partnership  property 141S 

undertaking  for  release   005,  006,  1414 

on  interest  of  partner  previously  attached 1415 

undertaking    to    release   partnership    property    inures    to 

other  creditors 1416 

sale  of  partner's  interest 1417 

rights  ot  purchaser • 1417 

2.  Lien  on  personal  property, 

personal  property  bound  by  execution 1405 

order  of  preference  among  executions 1406 

when  property  attached   1407 

preference  when  execution   issued   out  of  court  not  of 

record   1408 

bona  fide  purchasers  before  levy  not  affected 1400 

8.  Claims  of  third  parties, 

trial  of  claim   1418 

affidavit  of  claimant 1418 

manner  of  trial 108 

expenses  of  trial  100 

jurors  to  find  value  of  property 1410 

jonding  by   creditor  on  claim 1410 

claimant's  right  not  affected  by  inquisition 1420 

sheriff's  fees  for  notifying  jury 8307 

4b  Action  against  sheriff;  substitution  of  indemnitors, 

substitution  of  indemnitors  as  defendants 1421 

notice  of  application  for  substitution 1422 

consent  to  substitution   1422 

terms  on  substitution  1423 

severance    and    substitution    when    indemnity    relates    to 

part  only 1424 

relief  to  sheriff  when  joined  as  defendant  with  indemni- 
tors   1425 

effect  of  order  substituting  indemnitors 1426 

notice  of  action  to  indemnitors 1427 

action  by  sheriff  against  indemnitors 1427 

VIII.  LiVT   ON    SSAL   PSOPBSTT. 

after  ten  years 1252 

notice  to  be  recorded  and  indexed 1262 

includes  unexpired  leasehold  terms  of  five  years 1430 

property  held  in  trust 1481 

indorsement  of  direction  prohibiting  levy  on  property  mort- 
gaged to  secured  debt 1488 

IX.  Salb. 

1.  In  general, 

when  and  how  conducted 1884 

order  of  sale  of  attached  property 708 

penalty  for  removing  or  defacing  notice  of  sale 18^ 

title  of  purchaser  not  affected  by  omission  of  notice 1886 

sheriff,  etc.,  not  to  purchase  at  sale 1887 

Si  Of  personal  property. 

of  perishable  property  in  N.  Y.  city  court 8176 

conduct  of  sale   1428 

of  sale  1420 


perishable   property,   how   sold • }1^^ 

sale  of  partner's  interest 1417 
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IX.  Sals — Continued. 

8.  Of  real  property, 

equity  not  to  be  sold  on  execution  for  mortgafe  debt  14SS;  Ijll 

notice  of  sale - . .  -   14J4 

description  of  property  in  notice  of  sale 14M«  x4w 

not  affected  because  only  part  of  property  advertiaed  is 

sold !*• 

penalty  and  damages  against  sheriff  for  irregularity. 1436 

manner  of  conducting  sale MJJ 

owner  or  redcmptioner  may  require  sale  of  separate  parccL  143T 

"  distinct  parcel "  defined "2 

duplicate  certificates  of  sale 14W 

certificate  of  sale  to  be  recorded .^ 14M 

judgment  annulling  conditional  on  repayment  of  price...   1440 

rights  of  possessor  after  sale  and  before  deed 1441 

proof  of  lost  execntion  or  writ  under  which  sheriff's  sale 

of   real   property   was   made 961e 

4.    IVaste. 

order  restraining  waste  during  period  of  redemption ....  I !  12 

motion  to  punish   for  contempt -1 4411 

commitment    for    contempt 1444 

discharge   on   undertaking 1445 

X.    RKDlUmOK    OF   RSAL    PlOPXtTT. 

time  for 1446 

terms  of 1446 

who  may  redeem  1447 

avoids  sale 1448 

by  creditor 1440 

time  for 1449 

terms  of 14B0 

by  another  creditor  from  redeeming  creditor 1461 

terms  of 1451 

when  second  redeeming  creditor  has  prior  lien 1452 

subsequent  redemptions  by  other  creditors 1468 

by  creditor  after  fifteen  months , 1454 

by  original  purchaser  who  is  also  creditor 1466 

by  creditor  directing  sale  under  another  judgment 1457 

by  person  entitled  to  redeem  part 1458 

by  owners  of  undivided  shares 1450 

b^  lienors  on  undivided  shares 1460 

right  of,  not  affected  by  agreement  with  purchaser,  etc 1461 

when  to  be  made  at  sheritt*s  office 1455 

to  whom  made  when  sheriff  dead  or  out  of  office 1455 

to  whom  payment  to  be  made 1462 

payment  may  be  made  to  sheriff,  etc.,  who  made  sale 1476 

when  sale  made  by  person  designated  by  order  of  court 1477 

certificate  of  satisfaction  by  redeeming  creditor 1463 

evidence  of  right  of  redeeming  creditor 1464 

of  redeeming  mortgagee   1465 

of  executor  or  administrator  to  redeem 1406 

certificate  of  satisfaction,  etc..  open  to  inspection 1467 

sheriff  to  file  certificate  of  satisfaction,  etc 1467 

when  redemption  takes  effect   1468 

title  of  purchaser  vested  in  redeeming  creditor 1468 

certificate  of.  to  be  delivered 1460 

effect  of  recording  certificate  of  redemption 1470 

XI.    SHEKirF*S  deed;    title  or   PVECRAStE. 

under-sheriff  or  successor  to  act  when  sheriff  diet,  etc 1475 

title  divested  only  by  deed 1440 

sheriff  s  deed  to  state  name  of  person  whose  interest  Is  sold..  1344 

relates  back  to  time  of  sale 1449 
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XI.  Smirr's  dszd;  tztlb  or  FUKcnxsn  —  Coiitliiiic& 

•heriff*!  deed  on  expiration  of  redemption '•••••••  IfTl 

when  presumpti^  e  evidence  of  fact '.  •  •  1471 

grantee.  . 1472 

to  executoi  or  administrator  of  person  entitled 1478 

•augment  of  right  to  be  acknowledged  and  filed 1474 

rcatitntion  when  property  sold 1823 

not  to  affect  title  to  property  sold 445,  1323 

recovery  of  price  on  eviction  of  purchaser 1479 

judgment  continues  in  force  after  eviction  of  pnrchaser 1480 

action  for  waste  by  grantee  of  sheriff 1664 

Summary  proceedings  to  recover  possession, 

against  person  holding  over 2232 

notice  to  quit  required 2236 

stay  of  warrant  to  dispossess 2254 

XII.   CbNTftlBCTtON   BSTWntN  DXrSNDANTS. 

when  judgment  collected  by  sale  of  realty  of  one 1481 

when  part  owner  redeem^ 1482 

order  of  contribution  , 1488 

enforcing  contribution  by  original  judgment 1484 

preserving  lien  of  original  judgment  for  purpose  of  contribu- 
tion  1485 

entry  on  docket  to  preserve  lien 1486 

XIII.  Agaxmst  thk  ipttsoir. 

from  justices'  courts,  see  infra,  XIV.  From  justices^  courts. 

1  When  to  issue. 

arrest  under  warrant  to  collect  fine 2296 

on  judgment  for  working  woman  in  N.  Y.  city  court....  3167 

in  whftt  cases  issued 1487 

against  woman 1488 

on  judgment  of  justice's  court 3018 

tor  money 3026 

execution  against  property  a  condition  precedent 1489 

not  allowed  simultaneously  against  property  and  person . .  1490 
not  allowed  while  debtor  in  custody  under  another  execu- 
tion in  sam«  action   *. 1491 

new  execution  after  escape  . .,. 1492 

against  escaped  sick  prisoner 127 

death  while  in  custody 1493 

creditor  may  discharge  debtor  after  thirty  days 1494 

not  to  issue  after  discharge  of  debtor  by  creditor 14G4 

new  execution  not  to  be  levied  against  realty  sold 1495 

2.  Issuance;  custody  and  detention. 

requisites ISTt 

to  recite  issue  and  return  of  execution  against  property.  1872 

to   what   counties    issued    1365 

return  on,  to  charge  bail 597 

duty  of  sheriff  on  execution  to  charge  bail 598 

custody  of  debtor 110 

on  justice's  judgment  for  penalty  or  forfeiture...  3032 

term  of  imprisonment  limited Ill 

support  of  prisoners    112 

when  prisoner  entitled  to  jail  liberties 149 

deposit  of  money  in  lieu  of  bail 582 

attachment  for  contempt  not  to  issue  against  prisoner. . .  2278 
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XIII.  Against  Tmx  psrson  —  Continued. 

2.  lunance;  custody  and  detention -^  Continntdm 

liabeas  corpus  to  produce  prisoner  to  answer  for  oontempt.  M78 

prisoner  produced  to  be  remanded : 

may  be  committed  for  civil  contempt  on  diacharge 

irom  custody 

habeas   corpus  to   produce  debtor  on  proceedinir  to  dis- 
cover death  of  life  tenant 


t.  Discharge  from  imprisonment. 

from  attest  for  delay  in  issuing 67S 

release  of  insolvent  debtor  ui>on  his  discharge 210 

how  validity  of  discharge  of  insolvent  debtor  tested 218S 

validity  of  discharge  of  insolvent  debtor  may  be  attacked 

on  motion  to  vacate  2187 

Sower  of  N.  Y.  city  court  to  relieve  from  imprisonment.  3163 

ebtor  to  United  States  not  to  be  discharged 2218 

to  state  for  taxes  or  public  moneys  not  to  be  dis- 
charged   2218 

notice  by  creditor  to  debtor  to  apply  for  discharge. 2216 

failure  to  apply  after  notice  by  creditor  bars  future  ap- 
plication  '....  mj 

what  debtors  may  appl/  for  discharge 2200 

to  what  court  application  made 2201 

when  debtor  may  apply 2202 

application  to  be  by  petition 2201 

contents  of  petition   2203 

schedule  of  debtor's  property 2203 

affidavit  of  petitioner  2204 

correction  of  schedule   2205 

notice  to  execution  creditors 2206 

mode  of  service  of  notice 2206 

publication  in  lieu  of  prescribed  service 2206 

notice  to  attorney-general  when  state  is  creditor 2207 

order  for  hearing 2206 

hearing  to  be  summary « 2206 

order  that  debtor  execute  assignment 2208 

adjournment  of  hearing 2209 

proceedings  on  adjourned  day 2210 

assignment  to  be  acknowledged  and  recorded 2211 

title  vested  in  trustee  by  assignment 2211 

when  discharge  from  imprisonment  granted 2212 

petitioner's  propert^r  still  liable  .- 2213 

not  subject  to  new  imprisonment  on  same  judgment 2213 

new  execution  against  person  on  conviction  of  perjury...  2214 

powers  and  duties  of  trustee 2215 

distribution  by  trustee 2215 

discharge  not  to  affect  justice's  judgment S037 

XIV.  Fboh  justices'  courts. 

1.  Issuance;  requisites,  etc. 

may^  be  issued  after  discharge  from  imprisonment 80S7 

on  judgment 8017 

for  money 3026 

against  joint  debtors   3020 

on  summons  not  personally  served 2918 

for  delivery  of  chattel 8038 

docketed  with  county  clerk 3043 

for  fine  against  delinquent  witness 2977 

exempt  property 3028 

when  Justice  may  issue 3024  • 

general  requisites 3025 

renewal  of  execution    8027 

indorocmcnt  of  lev/ ,.,.,,,,,,,«•.,•«,,...  Ml 
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XIV.  From   justices'  courts  —  Continued. 

1.  Issuance;  requisites,  etc. —  Continued. 

mode   of  levy    8080 

notice  of  sale    8029 

mode  of  sale    8030 

return  by  constable   8031 

constable  not  to  act  under,  after  return  day   3040 

constable  must  complete  after  term  expires 3042 

action    against    constable    for   money   collected 8041 

for  failure  to  return  8080 

2.  Against  person. 

on  judgment    for  money    3026 

arrest  and  imprisonment  under   8032 

limit  of  imprisonment 8033 

affidavit   of  head  of   family ;   discharge 8034 

penalty  for  wrongful  refusal  to  discharge   3035 

affidavit  a  defence  to  action  for  escape 8036 

discharge  not  to  affect  judgment 8037 

XV.  From  local  courts. 

on  judgments  of  Albany  city  court    8226 

of  Troy  justice's  court    3225 

BjLecvtora  and  AdBalnlstratora. 

See,  also,  '*  Decedents'  Estates;  "  "  Letters  or  Adminis- 
tration;" "Letters  Testamentary;"  "Surrogates' 
Courts;"  "Wills." 

f>rovisions  applicable  although  letters  issued  before  enactment..  2610 
lability  of  persons  acting  without  authority 2706 

jurisdiction  of  surrogate  over 2472 

'*  next  of  kin  "  defined 1870,  1906 

I.  ArpoiNTMENT;  qualification.     Sec,  also,  "Letters  of  Admin- 
istration; "  "  Letters  Testamentary." 

persons  incompetent  to  serve  as  executors 2612 

letters  may  be  refused  for  inability  to  read  and  write  English.  2612 

to  be  cited  on  rrobate  of  will 2615 

issuing  letters  to  executors  named  upon  contingency 2636 

supplementary  letters  testamentary  may  issue  on  removal  of 

disability 2613 

renunciation  by  executor   2030 

retraction  of  renunciation    2639 

selection  of  executor  under  power 2640 

objection  to  persons  selected  as  executors  under  power 2641 

exclusion  of  executor  failing  to  qualify  or  renounce 2642 

order  of  preference  among  persons  entitled  to  administration.  2660 

executor,  etc.,  of  sole  legatee  entitled  to  administration 2660 

appointment  of  administrator  on  application  of  party  to  ac- 
tion against  intestate 2660 

of  successor  on  revocation  of  letters 2605 

of  temporary  administrator  not  stayed  by  appeal 2683 

successor  to  sole  executor  to  be  appointed 2693 

surviving  or  remaining  executors,  etc.,  to  act 2892 

appointment  of  receiver  as  successor  to  sole  executor  pending 
action  for  partition  or  distribution  or  to  construe  or  es- 
tablish will 1809 

n.  Bonds;  liability  thereon. 

deposit  of  securities  to  reduce  penalty 2606 

application  for  order  for  new  bond  or  new  sureties 2597 

order  requiring  new  bond 2896 

Hyplicatipn  of  sureties  to  be  relieved  from  b9;i4 911i  99QQ 
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II.  Bonds;  liability  thekeon  —  Continued.  

release  of  old  sureties  on  jsriving  new  bond 28M 

revocation  of  letters  for  failure  to  srivc  new  bond..  812,  2599,  2fl01 

sureties  liable  for  money  received  by,  in  another  capacity. . .  2W 

when  bond  may  be  prosecuted   2671 

successor  may  sue  on  official  bond  on  revocation  of  letters...  26M 

action  on  official  bond  when  no  successor  is  appointed 2flO*> 

premium  of  surety  company's  bond  allowed  as  part  of  com- 
pensation   

III.  Revocation  op  lbtteks;  sesignation. 

may  apply  for  revocation  of  letters  and  settlement  of  acconnts.  ^^ 

effect  of  revocation  of  letters  on  acts  of 20M 

powers  cease  on  revocation  of  letters MPS 

revocation  for  failure  to  give  new  bond 2599 

appointment  of  successo'-  on  revocation 2606 

resignation  when  also  testamentary  trustee 2819 

removal  when  al?o  testamentary  trustee 2819 

suspension  not  stayed  by  appeal 2IWn3 

decree  revoking  letters  not  stayed  by  appeal 2583 

restitution  on  revocation  because  supposed  decedent  living  2604 

on  revocation  of  administration  upon  discovery  of  will.  29(M 

IV.  General  powers  and  duties. 

powers  of  executors  before  issuing  of  letters 2613 

executors  not  named  in  letters  not  to  act 2633 

directions  as  to  custody  of  property  on  diaagreemcnt 2609 

may  consent  to  discharge  oi  insolvent  debtor  by  leave  of  sur- 
rogate  ^ ggs 

must  record  will  in  each  county  where  realtv  situated 26S3 

executors  oualifying  may  exercise  power  of  sale,  etc 2648 

evidence  ot  right  to  redeem  realty  sold  on  execution 1468 

rights,  powers  and  duties  of  administrators  c.  t.  a 2613 

powers  of  temporary  administrator  over   real  property 2675 

title  under  sherlfT*s  deed  on  execution  is  in  trust  lor  heirs  or 

devisees 1473 

may  maintain  action   against  infant  or  incompetent  for  con- 
veyance of  property  sold  by  decedent 2346 

to  suspend  proceedings  on  application  to  revoke  probate 2890 

powers  pending  appeal  from  decree  probating  or  granting  let- 
ters   2582 

V.  Property  and  assets. 

liability  of  persons  acting  without  authority 2706 

what  (leemed  assets   2712 

debt  not  discharged  by  naming  debtor  as  executor 2714 

discharge  or   bequest   of   demand  against  executor  not  valid 

against  creditors 2714 

apportionment  of  rents,  annuities  and  dividends 2720 

sale  of  personal  property 2717 

of  uncollectible  demands  and  assets 2719 

decree  directing  payment  is  evidence  of  assets 2552 

judgment  against,  not  evidence .  of  assets 1824 

VI.  Inventory  and  appraisal. 

one  neglecting  to  return  inventory  excluded  from  administra- 
tion   2715 

inventory 2711 

contents  of  inventory   2714 

appointment  of  appraisers   2711 

appraisal 2711 

return  of  inventory   2715 

compelling  return 2716 

attachment  for  disobeying  order  to  return .' 2716 

supplemental  inventory  of  subsequently  discovered  property. .  2714 

when  inventory  may  be  contradicted 1833.  1834 

liability  for  tmcollected  demands  included  in  inTcntorj.  1883,  1891 
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VII.  Pbocxsdimgs  to  discover  pkopbrty. 

petition  and  affidavit 2707 

ciUtion , 2707 

order  requiring  attendance 2703 

service  of  citation  and  order 2708 

examination 2709 

personal  transactions  with  decedent  2709 

punishment  for  refusal  to  answer 270i) 

dismissal  on  verified  answer  claiming  title 2709 

decree  to  deliver  property  2710 

termination  of  proceeding  on  controversy  as  to  facts 2710 

VIII.  Salb  of  keal  propekty  to  pay  decedent's  debts.     See  **  Salb 
OF  Real  Pboperty." 

not  to  purchase  real  property  sold  to  pay  decedent's  debts 2774 

allowance  to,  on  sale 2508,  2S64 

IX.  Actions. 

1.  By  and  against  dteedent, 

extension  of  time  to  move  to  set  tside  judgment  against 

decedent 785 

to  appeal  from  judgment  against  decedent 786 

no  execution  against  decedent,  es^cept,  etc 1879 

issuing  execution  on  judgment  in  favor  of  decedent 1376 

2.  Limitation  of  actions, 

on  rejected  claim  barred  in  six  months 1822 

against  executor,  etc.,  of  person  who  dies  within  state 403 

where  deceased  a  non-resident   891 

actions  against,  to  recover  chattel 888 

by  next  of  kin,  etc.,  to  recover  property  of  decedent 892 

period  occupied  by  suit  to  recover  property  of  decedent 

excepted  from  limitation 408 

may  begin  action  within  one  year  from  death  of  creditor.  402 
computation  of  period  in  actions  by,  to  recover  personal 

property 892 

8k  Jurisdiction, 

jurisdiction  of  justices'  courts  over  actions  by 2865 

rejected  claims  under  $50  excluded  froih  jurisdiction  of 

justice's  court. 2868 

Yonkers  city  court  has  no  jurisdiction  over  action  against.  8204 

4.  When  maintainable  by  or  against, 

judgment  against  heir  or  devisee  bars  action  against  exec- 
utor, etc 1821 

action  for  legacy  or  distributive  share 1819 

bond  of  guardian  ad  litem  of  infant  suing  for  legacy  or 

distributive  share 1820 

prosecuting    action    against    removed    executor,    etc.,    to 

charge  him  personally 1830 

action  by,  for  negligently  causing  death  of  decedent.  1902-1905 
not  to  be  arrested  when  sued  in  representative  capacity. .     555 

6.  Parfitinn. 

when  necessary  parties  in  partition 16.38 

direction  for  sale  free  from  lien  of  debts  ol  decedent....  1588 

payment  into  court  on  sale  free  from  debt* 1688 

Withdrawal  of  shares  of  proceeds 1688 
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IX.  Actions  —  Continued. 

6.  Pleading;  parties. 

to  be  brought  in  representative  capacity « . . .  •  lftl4 

may  sue  without  joining  beneficiary 448 

two  or  more  representing  same  decedent  considered  as  one 

person ^ 1817 

executors  who  have  not  qualified  not  necessary  parties...  1818 

first  served  or  appearing  to  answer  complaint 1817 

separate  answers  not  allowed  except  by  direction  of  cotirt.  1817 

counterclaim  in  action  against   505 

counterclaim  on  decedent's  debt  in  action  by 506 

in  city  court  of  New  York 5J174 

lack  of  assets  not  to  be  pleaded 1824 

in  action  by  or  against,  in  justice's  court 2948 

joinder  of  personal  and  representative  causes 1815 

not  personally  liable  for  debt  by  reason  of  false  allega- 
tion in  pleading 18S1 

7.  Abatimeni  and  revivoL 

actions  not  to  abate 1828 

on  death,  action  ma]r  be  continued  against  successor. .    . .  1828 
successor  on  revocation  may  continue  actions  and  special 
proceedings.  .  .  ,* 2005 

8.  Trial;  judgment, 

preference  of  actions  by  or  against 791 

party  cannot  testify  to  personal  transaction  with  decedent.  828 
judgment  may  be  entered   against  all  as  if   all   had  ap- 
peared  , 1817 

not  evidence  of  assets 1824 

after  removal  does  not  bind  estate  or  successor...  1838 
realty  not  Lound  by  judgment  against  executor,  etc,  un- 
less expressly  charged  1823 

judgment  against,  to  state  whether  awarded  personally  or 

in  representative  capacity   1815 

separate  dockets  and  executions  on   personal  and  repre- 
sentative judgment 1818 

when   judgment   not    stating   representative    capacity   en- 

^  foroeable  against  decedent's  property 1814 

dispensing  with  or  limiting  security  on  appeal 1318 

8.  Executions, 

successor  may  Issue  execution  on  judgment  recovered  by 

predecessor 1828 

on  judgment  on  counterclaim  against 506 

against  property  in  hands  of 1371 

against  executor,  etc.,  to  issue  only  on  leave 182S 

application  for  and  order  granting  leave 1828 

security  on  leave  to  issue  on  judgment  for  legacy  or  dis- 
tributive share 1827 

la  Costs, 

liability  for  costs 1838 

judgment  for  costs  against 18S5 

costs  against,  payable  from  estate 8248 

when  personally  liable  for  costs. 8248 

security  for  costs  discretionary , 8271 

action  against   beneficiaries   for  costs  And  expenses  is- 

cnrred '..V.....  lllf 
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X.  Adjustment  and  payment  of  claims. 

advertisement  for  claims   2718 

citation  to  claimants  to  present  claims 2718a 

liability  for  claims  not  presented  pursuant  to  advertisement. .   2718 

proof   of   claims 2718 

reference  of  disputed  claim • 2718 

procedure  on  retcrence 2718 

powers  and  compensation  of  referee 2718 

judgment   on    reference    2718 

costs  of  reference   2718 

compromising  or  compounding  claims , 2719 

action  against  executor,  etc.,  docs  not  entitle"  claim  to  prefer- 
ence  2719 

executor,  etc,  may  prove  claim  against  decedent  on  account- 
ing  2731 

statute  of  limitations  suspended  on  claim  by  executor,  etc., 

against  decedent  2731 

order  of  preference  in  payment  of  debts 2719 

funeral  expenses  preferred  over  all  other  claims 2729 

proceeding  to  compel  payment 2729 

payable  from  damages  for  death   1903 

rents  may  be  preferred  to  benefit  estate 2719 

petition  to  comi>el  payment  of  debts 2722 

citation  on  petition 2722 

vrheti  petition  to  be  dismissed 2722 

XI.  ACCOTTHTS;   COMPENSATIOK. 

"  intermediate  account "  defined •••• •••• 2614 

"  judicial  settlement "  defined 2S14 

by  executor,  etc.,  of  deceased  executor,  etc 2006 

revival  and  continuance  on  death  of  accoufeting  party 2606 

intermediate  accounting 2726 

when  judicial  settlement  may  be  required 2726 

settlement   of   account   of   temporary   administrator   may   be 

compelled  at  any  time , 2726 

who  may  petition  for  compulsory  accounting 2727 

citation  on  petition  for  same 2727 

order  to  account  2727 

attachment  for  disobedience  to  order 2727 

revocation  of  letters  for  failure  to  account 2727  . 

supplementary  citation  on  compulsory  akccounting 2727 

consolidation  of  voluntary  and  compulsory  accountings 2727 

voluntary  on  petition  of  executor,  etc 2728 

citation  on  voluntary 2728 

may  apply  for  revocation  and  settlement  of  accounts 2689 

decree  revoking  letters  may  require  accounting 2603 

on  revocation  of  letters,  successor  may  compel  predecessor  to 

account  2606 

not  liable  for  loss  by  decrease  of  estate 2729 

not  to  make  profit  by  increase  of  estate 2729 

,   increase  and  decrease  to  be  accounted  for 2729 

affidavit  to  account;  vouchers 2729 

examination   of  accounting  (>arty 2729 

executor,  etc.,  ma^  prove  claim  against  decedent 2781 

statute  of  limitations  suspended  on  claim  by  executor,  etc., 

against  decedent 2731 

reference  of  accounts 2646 

relief  on  accounting  for  neglect  to  set  apart  exempt  property.  2724 

effect  of  judicial  settlement 2742 

decree  settling  account  to  contain  summary 2561 

decree  for  payment  and  distribution 2743 

•ddftional  allowance  for  costs  on  settling  account 2662 

commtssions  of  executor  or  administrator  to  be  allowed 2730 

not  allowed  when  will  provides  compensation 2780 

amount   t 2780 

indude  cost  of  bond • 
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exemption  for  widow  and  children ST13 

proceedings  for  nep^lect  to  set  apart  exempt  property 2T24 

abatement  of  legacies  for  insufficiency  of  assets 2721 

when  legacies  payable 2721 

advancements  to  be  included  in  distribution 2733 

what  deemed  an  advancement   2723 

order  of  distribution  2732 

when  next  of  kin  of  deceased  husband  or  wife  deemed  also 

next  of  kin  of  decedent j^i^ 

representation  among  collaterals 2732 

distribution  of  estates  of  married  women 2734 

delivery  of  property  in  lieu  of  money 2744 

retention  of  money  for  claims  not  due  or  in  litigation 274B 

{>ayment  of  legacy  or  share  of  infant 274< 
egacy   or   share  of    unknown   person   to    be   paid   into   state 

treasury 2747 

trial  of  claim  to  share  of  unknown  person 2747 

payment  to  county  treasurer  after  two  years 2748 

decree  for  payment  of  l^acy,  etc.,  on  giving  security 2723 

petition  to  compel  payment  of  debts  and  legacies 2722 

citation  on  petition  to  compel  payment 2722 

when  petition  to  be  dismissed 2723 

action  for  legacy  or  distributive  share 1819 

bond  of  guardian  ad  litem  of  infant  suing  for  legacy  or  dis- 
tributive share 1820 

ecurity  on  leave  to  issue  execution  on  judgment  for  legacy 
or  distributive  shar«  •••.••••• ••• 1827 

Bzempllllcatlon. 

See  "  EviDEMCi/'  VIII,  X;  "  RmcotDS." 
BxeaiptlOHa. 

from  jury  service,  see  "  Jury  awd  Jtr«oM." 

from  arrest,  see  "Arrist." 

property  exempt  from  execution,  see  "  ExecVTtoff,  VI.** 

of   earnings  of  debtor    1879,  2483 

of  trust  fund   2463 

exempt  property  not  reached  by  supplementary  proceedings ....  246S 

not  reached  by  creditor's  action 1879 

for  widow  and  children  v  f  decedent 2713 

proceedings  for  nei^ect  of  executor,  etc,  to  set  apart  exempt 
property 2T24 

Bxpres*  Companlew. 

residence  for  purpose  of  jurisdiction  of  justice's  court. .     ^389.  2881 
service  of  summons  from  justice's  court  on ,, 2b81,  2862 

Bztenslon  of  Time. 

See  "  Time." 

Bxtortlon. 

taking  fees  not  prescribed  by  law  prohibited •••••  8289 

for  services  not  rendered  prohibited Ml 

treble  damages  for  illegally  taking  fees ••••• •••  8382 

Bztra  Allo^ranoe. 

See  "  Costs." 

r. 

Faetora. 

order  of  arrest  In  action  for  funds  or  property  mlMppUtd*  •  •  •  •    B49 
in  justice's  court  •••••.•••••••   ^885 

y^kie  ImprlsoMiaeiit. 

Included   in. term   "personal  injury" ••• 8Mt 

limitation  of  actioas 8ft4 

iurisdictioa  of  N.  Y.  city  court  over  setlo&j  far,  aa  rwuli 811 


l^aiae  tmpriaonmeiit  —  Continued. 

on  high  seas,  action  in  N.  Y.  city  court  for Utt-AVSl 

excepted  from  jurisdiction  of  justice's  court  2863 

of  Alban]f   city   court    3223 

of  Troy  j  ustice's  court   3223 

costs  when  recovery  is  less  than  $50 3228 

False  Representations. 

as  ground  for  attachment  636,    637 

Federal    Courts. 

detention  and  custody  of  prisoners  under  federal  process. .   133,     134 

certified  copies  of  records  admissible  in  evidence   943 

prisoners  detained  by  mandate  of,  not  entitled  to  habeas  corpus, 
etc 2016 

Federal  Olllees  and  Ofllcers. 

certified  copies  of  documents  on  file  in,  admissible  in  evide*ice. .  944 

certificate  of  director  of  census  to  po.>ulation  admissible 944 

certified  record  of  weather  bureau  observations  admissible 944 

recofds  or  certified  copies  of  transfers  of  vessels  admissible. . .  •  946 

Fees. 

provisions  apply  to  civil  cases  only • 3832 

special   provisions   not   affected 8880 

change  not  to  apply  to  uncompleted  services. 8381 

in  proceedings  to  enforce  liens  on  vessels 3439 

for  oaths  and  adcnowledsments • *  *  •  8298 

for  administering  official  oaths 3289 

officer  may  charge  fee  paid  for  oath,  postage,  etc • 8291 

of  printers 8317 

Z.   PlOHlBITIONS   AGAINST  TAKING. 

judges  not  to  take  fees  for  advice 81 

officers  of  N.  Y.  city  court  not  to  receive  for  their  own  use. .     886 

taking  fees  not  prescribed  bv  law  prohibited 8280 

taking  for  services  not  rendered,  prohibited ^^ 

treble  damages  for  illegally  taking W2 

n.  Liability  for;  payment. 

to  be  taxed  on  demand • .  •  •  • • .  •  •  8287 

to  be  paid  before  papers  transmitted 8292 

comptroller  to  audit  when  payable  by  state • 8295 

searches  for  state  officers  to  be  gratuitous 8290 

prisoner  ordered  discharged  not  to  be  detained  for 2212 

poor  person  not  liable  tor 461,    460 

IIL  Of  clbkks;  kegistcrs  and  stenografheis. 

of  clerk  of  court  of  appeals 8800 

of   county   clerks   generally 3304 

in  New  York  and  Kings  counties 3305 

for     entries     of     moneys     deposited     with     county 

treasurer 3306a 

of  clerks    of    court ool!^ 

in  civil  actions ?«^ 

on   natural  ization 3303 

of  clerk  of  N.  Y.  city  court ^^?J* 

of  register •  - 2' o** 

of  county  treasurer,  etc.,  on  money  paid  into  court "^^ 

of  stcnogrnphcrs 331 1 

for  copies  of  notes r,  -•'*^ 

how  paid j. 85-88 
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INDEX. 

Fees  —  CoBtiniieA* 

IV.  Or  SHBKiFFs;  coRONns;  constables,  rc. 

of  sheriff  and  officers  for  attending  appeOate  dhriiioil Ml 

of  constables  and  deputy  sheriffs  for  attending  court •  8Mji 

of  sheriffs «• S307 

in  New  York  and  Kings  county.. •  3308 

in  replevin 1702 

sheriff  to  collect  by  virtue  of  execution. ...^ .^ 3S09 

of  coroners •   3S10 

of  marshal  executing  mandate  of  N.  Y.  dty  court •     338 

payment  of  fees  of  officers  on  sale  in  partition •  1579 

V.  Or  xErncss;  coiCMtssioNns  and  arbxthatom. 

judge  acting  as  referee  not  to  receive •  IQSft 

of  referee ••••••.•..  3296 

failing  to  report  not  entitled  to  fees •   1019 

appointed  to  superintend  discovery 80T 

in  surrogate's  court 2566 

on  sale  of  real  property 8297 

commissions  on  distribution  of  proceeds  of  real  prop- 
erty    

of  commissioners  in  partition  or  dower 

in  partition,  to  be  taxed • •  1566 

to  admeasure  dower,  to  be  taxed «...  16M 

in  condemnation • 8870 

of  surveyors  in  partition  or  dower. .•••••. ••..•••• 8299 

of  arbitrators • • 2371 

VI.  Or  RicBivBRs;  bxbcutors;  guaroiaks;  trustbbs,  rc. 

of  executor  or  administrator •••••  2^0 

executor,  etc.,  only  allowed  once  on  different  letters 2790 

not  allowed  when  will  provides  compensation 2790 

of  testamentary  trustees 2730,  2810 

of  general  guardian   2790,  2850 

receiver's  commissions 8320 

of  committee  of  incompetent ^S8 

cost  of  bond  of  receiver,  guardian,  trustee*  etc • 8820 

VII.  Or  JURORS. 

of  trial  jurors •••••*• •••••••••••••••  881S 

in  special  proceedings ••• • 8816 

mileage  of  I'urors  • 8314 

per  diem  allowance  to  grand  and  trial  jurors • 8814 

extra  pay  on  protracted  trials ^15 

in    justice's    court 3326 

presenation  of  claims  by  jurors  and  disposition  of  unclaimed 

fees 3331a 

VIII.    Or    WZTNESSRS. 

generally « 8818 

on  deposition  to  be  used  in  another  state.  • • ^^9 

party  testifying  i  ot  entitled  to , 

attorney  testifying  for  client  not  entitled  to... , 

IX.  In  surrogates'  courts. 

no  fees  when  Cw'.jte  does  not  exceed  |1,000.  ••••••• 2601 

of  surrogate • 2S07 

of  referee ••••• 2566 

of  officers,   witnesses,   etc 2566 

of  appraiser 2565 

for  copies  of  p^P^rs •• ••••• 2667 

X.  In  justices'  courts. 

to  be  paid  before  services  rendered.. •••••••• • 8828 

adverse  party  may  pay  and  tax ••••••  8829 
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X.  In  justices'  courts — Continued. 

of   justice   of  the   peace 3322 

on  transfer  of  cause  to  another  justice 3152 

on   sale  of   straving   animal 3082 

of  justice  and  constable  on  attachment  against  witness 2972 

of    constable 3323 

constable's  affidavit  upon  claim   for  travel  fees 3324 

person   deputized   to   execute   mandate   not  entitled  to 3156 

of   jurors 3326 

witnesses'    fees 3327 

on  commission  to  take  deposition 3325 

XI.  When  to  be  accounted  ros  and  faid  oves. 

all  sums  received  for  official  services  to  be  included  in  ac- 
count   3286 

by  clerk  of  court  of  appeals 3283 

clerk  of  court  to  account  for  and  pav  over 3283 

salaried  registers  to  account  for  and  pay  over 3285 

salaried  county  clerks  to  account  for  and  pay  over 3285 

surrogate  to  render  account  of 2501 

clerk  of  N.  Y.  city  court  to  account  for  and  pay  over ....  331 

FeiiTii-ed  Inane*. 

abolished 823 

Felony. 

attorney  disqualified  on  conviction 67 

deposition   ot   person  confined  for 877 

corrupt   omission   of  juror's  name  in  Kings   county 1158 

habeas  corpus  to  testify  in  case  of 2011-2014 

Females. 

See  "Women." 

Flctltlona. 

bail,  see  "Bail." 

name,  see  "  Name;"  "  Unknown  Psesons." 

Fidelity  Conftpnnles. 

execution  of  bond  or  undertaking  by 811 

equivalent  to  two  sureties  on  bond  or  undertaking 715,  811 

justification   by 811 

Fldnelnrlea. 

order  of  arrest  in  action  for  funds  or  property  misapplied....     549 
in   justice's    court 2895 

Fine*. 

application  to  fines  against  grand  jurors 3351 

I.  When  to  be  imposed. 

for  unlawfully  practicing  in  New  York  city 64 

for  permitting  person   to   practice   unlawfully  in   New   York 
city 64 

against  sheriff  for  neglect  to  execute  mandate  in  special  pro- 
ceedings      103 

for    disobeying   peremptory    mandamus    to    public    officer    or 
board 2090 

for  misconduct  of  officer  attending  jury  in  special  proceeding  1196 
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INDfiX. 

I.  Wbim  to  bb  zmfosbd  —  Contintsed. 

for  non-attendance  of  juror I(yr2,  1100,  IISS 

in  special  proceeding 1195 

in  justice's  court   3O0O 

of  talesmen 1174 

Jn  justices*  courts. 

against  recalcitrant  witness 2974 

imposition  on  witness   2975 

minute  of  conviction  of  witness , 2976 

execution  for.  against  witness 2977 

Application  or  fines  against  witnesses 2978 

II.  Fob  contempts. 

for  criminal  contempt ^^9 

in  justice's  court   2871 

punishment  of  contempt  by. 2266 

when  actual  loss  not  sustained 22St 

as  indemnity  for  damages  to  aggrieved  party 2284 

corporation  may  be  fined  for  contempt 2284 

final  order  imposing  for  contempt  puniihable  civilly 2281 

III.  RXMISSION. 

power  of  county  court  to  remit 350.  351 

costs  on  remissnm   352 

notice  of  application   3S2 

county  court  may  remit  fine  imposed  by  justice 353 

IV.  COLLSCTION    AND    XNPORCEMtNT. 

provisions  not  applicable  where  other  provision  made 2301 

clerk  of  court  td  tasAii  schedule  of  fines  imposed 2283,  2299 

to  issue  warrant  to  sheriff  2294 

to  whom  warrant  issues  when  delinquent  resides  in  another 

county  

levy  of  execution  on  personal  property;  under  warrant 2296 

arrest  of  delinquent  on  execution  against  person  under  war- 
rant     2296 

return  of  warrant    2297 

proceedings  to  compel  sheriff  to  return  warrant 2297 

action  against  sheriff  for  failure  to  collect  fine 2298 

issuance  of  new  warrant  on  return  of  first 2296 

what  persons  included  in  schedule 2299 

action  by  people  against  sheriff  for  omission  of  duty 230O 

V.  Actions  fob. 

action  for,  to  be  brought  in  name  of  people 1981 

costs  when  recovery  by  state  is  less  than  $50 3228 

jurisdiction   of  justice    2862 

order  of  arrest  in  action  to  recover 549 

in  justice's  court    2895 

against  usurper  of  office  upon  judgment  of  ouster. 19R6 

fine  against  usurper  of  office  to  be  docketed 1966 

execution  to  collect,  against  usurper  of  office 1906 

Fire  Comiiatiiles  and  Departmciita. 

members  exempt  from  jury  duty 1080,  1081,  1127 

proof  of  exemption 1082,  1128 

Flakertea. 

joinder  of  causes  of  action  for  penalties  under  fisheries,  game 

and  forest  law 494 
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INDBX. 

■nxtvr«0« 

when  deemed  assets  hi  haads  of  executon,  «!• ••••• 91^11 

STovdlble  Entry  and  Detainer, 


entry  by   force  prohibited. ,.,, •...••..♦...  ^ . 

treble  damages 1660 

summary  proceedings  to  dispossess  wrongdoer 2233 

application  to  remove  wrongdoer 22M,  2285 

issues  in  summary  proceedings  to  remove  wrongdoer 2245 

costs 2250 

XPoreeI*««re. 

I.    OV  M0RTGA6K  OP  RZAX,  PBOPBaTY. 

1.  By  action, 

jurisdiction  of  county  court 340 

infant  may  maintain,  in  his  own  name 1686 

service  of^  summons  by  publication 438,     430 

obligor  in  bond  may  be  made  defendant 1627 

when  state  may  be  made  defendant 1627 

summons  to  be  served  on  attorney-general  for  state....   1027 
other  actions  for  mortgafi^e  debt  prohibited  pending  fore- 
closure    1628 

complaint  to  state  whether  another  action  brought  o«  debt.  1620 
action   not   to  be  brought  until   return  of  execution   for 

debt la^ 

notice  of  pendency  to  be  filed   1631 

appointment  of  receiver  without  notice 714 

appointment  of  receiver  in  action  on  mortgage  of  corpora- 
tion . i«to 

action  triable  where  property   situated 982 

final  judgment  to  direct  sale 1626 

to  award  recovery  of  deficiency 1627 

judgment  to  be  enterea   in  county  where  property  situ- 

ated  ^ I6f7 

security   to   stay  judgment   pending   appeal    to  court   of 

appeals    1331 

dismissal  on  payment  of   interest  and   part  of  principal 

due :. : :.....\.  1634 

•tay  after  juogmcnt  on  payment  of  interest  and  instal- 
ments due 1636 

estate  transferred  by  conveyance  upon   sale 1632 

rights  barred  by  conveyance  upon  ule. 1632 

surplus   to   be   paid   into   court 163o 

duties  of  officer  making  sale 1G33 

sale  of  whole  when  only  part  of  debt  due '. .   1      • 

sale  of  part  only,  when  only  part  of  debt  due 1636 

officer  making  sale  to  pay  taxes,  etc 1676 

summary  proceedings  to  recover  possession  of  property. .   2232 
notice  to  quit   required   before  summary  procci'dings   to 

recover  possession 2236 

additional    allowance   to   plaintiff 3252-3254 

when  action  settled  before  judgment 3252,  32,%4 

computation  of  additional  allowance •> ;..  3262 

1.  By  advertisement. 

prorimons  as  to  mortgages  to  U.   S.  loan  commissioners 

not  affected 2400 

provisions  as  to  mortgages  to  state  not  affected 2409 

when  mortgap^e  may  be  foreclosed 2387 

filing  of  notice  of   sale 238H 

pubhcation  and  posting  of  notice  of  sale 2388 

■Otica  of  sale  to  be  served  on  mortgagor  and  grantees. .  2388 
on  wives  or  widows  of  mortgagor  and  grantee....  2388 

•n  lienors 2388 

ua  iieirs  of  deceased  owner,  etc 2388 

mode  of  service  of  notice  of  sale 2880 

county  clerk  to  indorse  and  index  notice  of  sale 2300 


INDBX. 
90w—UHtuTm  -^  Ceifttlnned* 

I.  Or  MORTOAGB  OF  UBAL  PftOrBXTT  —  COBtfalliel. 

2.  By  advertisement  —  Continued. 

postponement  of  sale    •........•  239S 

•dvertisement  of  postponed  sale 2382 

time  and  place  of  sale 2393 

sale  to  be  at  public  auction 23% 

separate  sale  of  distinct  parcels 2393 

mortgagee    may    purchase 2^4 

what  rights  cut  off  by  sale 2396 

affi«^vit   of   sale 2396,  ^7 

of  publication  and  posting  of  notice 2896,  239T 

of    entry    of    notice    of    sale    in    county    clerk's 
office 2396,  ^J 

of  service  of  notice  of  sale ,  2396,  2397 

printed  copy  of  notice  of  sale  ^o  be  annexed  to  affidavit..  2397 

affidavits  may  be  filed  and  recorded ^S8 

marginal  note  upon  record  of  mortgage 2399 

title  vests  in  purchaser  without  deed 2400 

without  filing   and   recording  affidavit 2400 

ptirchaser   may    require    affidavits 2400 

costs  allowed 2101 

expenses  allowed   2402 

taxation  of  costs  and  expenses 2408 

surplus  to  be  paid  into  supreme  court 2404 

petition   of  claimant  to  surplus 2406 

notice  of  application  for  surplus 2406 

when  and  to  whom  application  to  be  made 2406 

order  for  distribution  of  surplus 2407 

reference  of  application  for  surplus 2407 

provisions  as   to  surplus   not  applicable   when  decedent 

died  seized  within  four  years  of  sale 240S 

delivery  of  certain  affidavits  to  purchaser 2408a 

IX.  Of  mechanics*  liens  on  real  pkoperty. 

purpose  of  title 33^ 

definitions .••......>.. 

to  be  by  action , 

jurisdiction  of  action    

under  contract   for  public  improvement . ; 3400 

provisions  apply  to  court  of  records  only,  except  as  otherwise 

Srovided    3401 
gment  foreclosing  Hen  on  public  improvement 3418 

preference  over  contractors   3414 

judgment  for  delivery  of  pri^rty  in  lieu  of  money 3415 

foreclosing  lien  on  railroad  property 3419 

1«  In  courts  of  record. 

notice  to  lienor  to  begin  action 3417 

cancellation  for  failure  to  beipn  action 3417 

consolidation  of  actions  by  different  lienors 3401 

joinder  of  lienors  as  plaintiffs 3402 

necessary  parties  defendant 3402 

waiver  of  defendant's  lien  by  failure  to  plead 3402 

equities  of  lienors  to  be  determined *. 340CI 

judgment   for    deficiency    3416 

for  debt  on  failure  to  establish  lien 3412 

offer  to  pav  into  court ....• 3418 

costs  and  disbursements •  • .  •  3411 

%  In  courts  not  of  record. 

to  be  commenced  by  personal  service  within  state 3404 

complaint  to  be  verified 3404 

necessary  alleg^ations  of  complaint 3404 

form  and  service  of  summons •••..••• • 3404 

foV9tltute4  lervice  of  summons... «.«««.t«ff««««f ••«?•# .  940CF 


index: 

Voreelosnre  —  Centln«ed. 

IL  Of  mbcbanzcs'  libns  on  rsal  pkopekty  —  Contlniicd. 
2.  In  courts  not  of  record  —  Continued. 

joinder  of  issue  by  verified  answer 3406 

judgment  by  default   8406 

trial  of  issues   3407 

enforcing  judgment  for  defendant 8407 

executions 3408 

appeal  from  judgments 8400 

filing   transcripts  of  judgments 3410 

costs  and  disbursements 3411 

offer  to  pay  into  court 8418 

III.    Or   CHATTEL  ZJENS. 

proceedings  to  enforce  liens  on  vessels,  sec  "  Vessels." 

other  remedies  not  affected 1741 

jurisdiction 1737 

of  county  court   ; . .     340 

of  city  court  of  New  York 315 

of  city  court  of  Yonkers 3203 

when  maintainable 1737 

service  of  summons  by  publication 438,     439 

action  triable  where  property  situated 982 

warrant  tb  seize  chattel ^ 1738 

from  inferior  court   « 1740 

judgment 1739 

sale  under  jud^ent  1789 

of  inferior  court  1740 

pasrment  of  surplus 1739 

judgment  for  deficiency 1789 

Foreiflrn, 

foreign  corporations,  see  "  Corporations." 

procuring  testimony  from  foreign  countries,  etc.,  see  "  Deposi- 
tions." 
probate  of  foreign  wills,  see  '*  Wills." 

ancillary  letters  to  foreign  executors,  etc.,  see  "  Letters  op  Ad- 
ministration; "  "Letters  Testamentary." 
ancillary  letters  to   foreign  guardian,  see  "  Guardian." 

people  may  sue  for  public  funds  in  foreign  court 1971 

proof   of  foreign    statutes 942 

oral  evidence  of  common  law  of  another  state  or  country 942 

reports  of   cases  admissible  to  prove  common   law  of  another 

state  or  country   942 

authentication  of  copies  of  records  of  foreign  courts 952 

oral  proof  of  copy  of  record  of  foreign  court 953 

effect  of  foreign  record  or  judicial  proceeding,  not  declared. . . .     954 
authenticated  copies  of  records,  etc.,  of  public  office  of  foreign 
country  admissible  in  evidence   956 

Forests. 

joinder  of  causes  of  action  for  penalties  under  fisheries,  game 
and  forest  law   484 

Forest  Preserve. 

place  of  trial  of  actions  for  penalties  for  trcspastes 968 

Forfeitures. 

of  recognizances,  see  "  Recoonizancbs." 

action   to   annul   corporation   for    forfeiture  of   franchises,    aet 

"Corporation;"  ''Franchises;"  "Quo  Warranto." 
rfporery  of  property  forfeited  for  treason,  se^  "  Trsasojv/' 
i;255 


INDEX. 

Forfeiture*  -^  Contlaved. 

I.  Of  office.     See,  also,  **  Opfice  and  Offxcem.** 

for  bringing  or 'buffering  liquor  in  jail ISt 

•f  sheriff  for  failure  to  separate  prisoners 125 

for  conniving  at  escape 150 

for  Tiolations  of  law  by  justice  or  constable 31S8 

for  failure  of  justice  of  peace  to  pay  over  money 3153 

II..  As  PENALTIES.     See,  also,  "  Penalties." 
1.  When  incurred. 

of  life  estate  or  unexpired  term  for  malicious  waste 1685 

not  incurred  by  act  conforming  to  decision  of  appellate 

division  before  reversal    1901 

by  juror  for  taking  ^ft  or  bribe UftS 

for  making^gift  or  bribe  bo  juror IIM 

for  false  oath  of  creditor  of  insolvent  debtor 21S9 

X  Actions  tQ  recover, 

limitation  of  action  for  forfeiture  to  person  aggrieved...     383 

for  statutory  forfeiture  to  state 384 

to  be  brought  in  name  of  people 1964 

triable  where  cause  arose 963 

place  of  trial  when  ofFences  committed  on  lakes,  rivere, 

etc  •.     983 

by  attorney rgeneral  or  district  attorney  to  recover 1962 

concurrent  jurisdiction  of  supreme  and  justice's  court. .  1962 

disposition  of  money  recovered 1963 

reference  to  statute  to  be  indorsed  on  summons 1964 

recoverv    when    statute    imposes    amount    not    exceeding 

specified  sum 1964 

district  attorney  to  render  account  of  collection ..........  1968 

person  specially  aggrieved  may  sue 1893 

when  common  informer  may  sue 1894 

common  informer  to  compromise  only  by  leave  of  court.   1894 
summons  in  action  by  common  informer  to  be  served  by 

officer  authorized  to  levy  execution 1896 

summons  in  action  by  common  informer  cannot  be  coun> 

termanded 1895 

previous  collusive  recovery  not  a  bar 1896 

reference  to  statute  to  be  indorsed  on  summons 1897 

recovery  where  statute  imposes  forfeiture  not  exceeding 

specified  sum 1898 

iildorsement  on  execution  of  justice's  judgment 3026 

confinement  on  execution  against  person  on  judgment  for.  3032 

Fraiiehi«e«. 

action  to  annul  corporation  for  forfeiture  or  misuse 1798 

action  by  attorney-general  against   corporation   to  try  right   to 

exercise  1948 

triable  of  right  by  jury I960 

all  claimants  to  same  franchise  to  be  joined 1954 

action  to  be  brought  in  name  of  people 1984 

joinder  of  rdator  as  party  plaintiff 1986 

relator  to  give  security  for  costs,  etc 1986 

compensation  of  attorney-general  when  relator  joined 1986 

collection  of  costs  against  corporation   from  officers  and   mem> 

bers 1987 

FrA«d. 

limitation  of  actions  for 882 

when  cause  of  action  accrues ~. . .  •  382 

verification  of  answer  to  charge  of 529 

order  of  arrest  on  allegation  of 549 

in  justice's  court 2896 

when  order  of  arrest  issued,  allegation  of  fraud  must  bf  proY^  Q49 
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thfmmd  —  ComHwokedm 

arrest  for,  not  affected  by  judgment  for  price,  etc 863 

security  on  injunction  against  proceeding  in  action  for  aetual 

fraud. 019 

warrant  of  attachment  in  actions  for 106 

ground  for  annulling  marriage 1743,  1190 

witness   in  supplementary  proceedings  net  excused  because  an- 
swer tends  to  convict  ot 2400 

FrAiidiilent  Conveyances. 

no  appeal  to  court  of  appeals  from  judgment  of  affirmance 191 

verification  of  answer  to  charge  of 529 

order  of  arrest  on  allegation  of 549 

injunction  order  against   604 

as  ground  for  attachment 636 

in  justice's  court  2906 

enforcing  judgment  against  property  conveyed  by  deceased  judg- 
ment debtor 1380 

Frivolous  Pleading** 

application  for  judgment  on 537 

costs  on  application  for  Judgment 537 

no  appeal  from  denial  of  application 537 

notice  of  motion  for  judgment  in  N.  Y.  city  court 8161 

Fulton  County. 

special  and  trial  terms  in 282 

Fiiuertii    KxpenneM. 

payment  before  letters  issued 2613,  2666 

authority  of  temporary  administrator  to  pay   2072 

preferred  over  all  other  claims 2729 

proceedings  to  compel  payment   2729 

sale  of  realty  to  pay 2740 

include   reasonable   charge   for   headstone 2749 

payable  from  damages  for  death   1903 

G. 
Oante   Lair. 

joinder  of  causes  of  action  for   penalties  under 484 

Garnlslftment. 

levying  execution   against   wages,   etc.,   of  judgment-debtor....  1301 

General  RuIi^m    <»f    Practice. 
See    "  Rules  of   PiL\CTiCE." 

General   SeMNiwnH. 

court  of.  in  .New  York,  is  a  court  of  record 2 

GencNce   County, 

per  diem  allowance  to  grand  and  trial  jurors 3314 

Governok. 

may  change  place  of  holding  courts   38,  39 

may  order  out  military  to  assist  sheriff   107 

designation  of  justices  of  appellate  division   220,  222,  223 

may  appoint  extraordinary  terms  of  court 23'< 

may  designate  justice  to  hold  term  to  avoid  failure 237 

may  suspend  justice  of  N.  Y.  city  court 321 

disqualihed  to  act  as  trial  juror 1020 

lieutenant-governor  disqualified  to  act  as  trial  juror 101^ 

private  secretary  disqualified  as  trial  juror 1020 

may  cause  application  for  writ  of  assessment  of  damages 2104 

damages  assessed  to  be  paid  to   2115 

to  be  paid  by  him  into  court 2116 

urancl  •fnrora. 

in  Albany  county,  to  be  drawn  from  petit  jurors 1041 

•exempt  from  trial  jury  service  in  New  York 1081 

»roof  of  exemption j^. .  1082 

;ollcction  of  fin"  imposed  on ... 22n3--..ni 

annlicption  of  code   to  fines  against -^^  »j 

supervisors  may  make  allowance  to ''-^ 'J 

itiileage  of  jurors ^"^^^ 


INDEX. 
Grantor. 

ejectment  by  grantee  in  name  of 1501 

Grants. 

action  to  vacate  grants  by  state,  see  "  Letteks  Patbkt." 

Gnardlans. 

I.    GUASOIANS    AD    LITEM. 

how    appointed 472 

clerk  of  court  must  act  when  appointed 4T2 

must  consent  to  act  in  writing 472 

must  give  bond  before  receiving  property 474 

security,   penalty  and  sureties 475 

sectiritv  may  be  increased  by  order ^ 475 

general  guardian  acting  ad  litem  need  not  give  security....  475 

1.  0/  infant  plaintiffs. 

to  be  appointed  before  summons  issues 469 

application    for   appointment 470 

verification  of  petition  of  infant  for  leave  to  sue  as  poor 

person 459 

liable    for    costs 469,  8249 

bond  of,  in  action  by  infant  for  legacy  or  distributive 

share.. 1820 

2.  For  defendants. 

designation  of  person  to  receive  summons  against  infant.     427 
appointment   ot   special,   for  judicially   declared  incompe- 
tent      428 

appointment  of,  for  infant 471 

for   absent  resident  infant 47S 

for  infant  in  partition 1535 

security  by  guardian   ad  litem  in  partition 1536 

cannot   be   waived    in   partition 1536 

appointment   in   condemnation  proceeding   for   infant   or 

incompetent 3365 

for   defendant   not   personally   served 3363 

bond  of,  in  condemnation  proceeding 3363 

costs  in   condemnation   proceedings 3372 

costs  for  procuring  appointment  for  infant  defendant..   3251 
not  liable  for  costs 477 

3.  In  justices'  courts. 

appointment    of 2887,  2888 

for  infant  plaintiff  liable  for  costs 2887 

defendant  not  liable  for  costs 2888 

II.  Special  guardians. 

appointment  in  action  to  compel  conveyance  of  real  property  2346 
in  action  to  compel  conveyance,  may  be  ordered  to  convey. .  2347 
appointment  on  intermediate  accounting  by  committee  of  in> 

competent 2342 

to   proceed   for   removal   of  committee  of  incompetent 

person 2342 

in  condemnation  proceeding  for  defendant  not  person- 
ally   served 336.^ 

costs  in  condemnation   proceedings 3372 

1.  In  proceedings  to  sell  realty  of  infant  or  incompetent. 

appointment    for    incompetent   person 2351 

bond  of,  on  application  to  sell 2351 

husband    may    be    appointed,    on    application   to    release 

dower  of  incompetent 2851 
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II.  Special  guardians  —  Continued. 

1.  In  proceedings  to  sell  realty  of  infant,  etc. —  Continued. 

appointment  of,  for  infant  2352 

bond  of,  for  infant  2352 

trust  company  may  be  appointed  for  infant  without  se- 
curity   2352 

prosecution  of  bond 2358 

2.  In  surrogate's  court. 

clerks  of  surrogate's  court  not  to  act  as 2509 

appointment  of  special  gruardian  for  incompetent  to  ex- 
clusion of  committee 2527 

for  infant  or  incompetent  person 25.30 

notice  of  application  for  appointment  2531 

on  petition  of  eeneral  guardian  for  revocation  of  letters.  2836 
presumption  of  appointment  for  infant  in  proceedings  to 

sell  realty  property  for  decedent's  debts 2785 

III.  Op  person  and  property. 

jurisdiction  of  surrogate 2472 

power  of  surrogate's  court  to  appoint 2821 

provisions  applicable  though  letters  issued  before  enactment..  2610 

1.  Appointment  for  infant  over  fourteen. 

same  person  may  be  guardian  of  person  and  of  property.  2821 

of  person  of  married  woman  not  to  be  appointed 2825 

petition  for  appointment  of,  for  married  woman...  2822,  2824 

power  to  appoint^  for  property  of  married  woman 2821 

petition  for  appointment   2822 

contents  of  petition 2823 

citation 2823 

hearing 2825 

decree  appointing. 2825 

to  be  nominated  by  infant 2826 

inquiry  as  to  value  of  property 2829 

issuance  of  limited  letters 2830 

letters  of  guardianship  must  be  in  name  of  people 2590 

how  tested  and  sealed 2590 

appointment  of  successor  on  revocation  of  letters 2605 

2.  Temporary   guardian   for  infant  under  fourteen. 

petition  for  appointment  2827 

surrogate  must  nominate   2827 

appointment 2827 

term  of  office  2828 

8.  QualiUcation;  bond, 

oath  of 2504 

to  be  filed  before  letters  issued 2594 

oath  and  bond  of  guardian  of  person 2831 

of  guardian  of  property •. 2830 

acceptance  of  modified  security 2830 

deposit  of  securities  to  reduce  penalty  of  bond 2596 

application  for  new  bond  or  new  sureties 2597 

order  requiring  new  bond  to  be  given 2598 

application  by  sureties  to  be  released 812,  2600 

release  of  old  suieties  on  niving  new  bond. 2601 

revo«^tIon  of  letters  for  failure  to  give  new  bond. . .  812,  2601 

when  bond  may  be  prosecuted 2607 

successor  may  sue  on  bond  on  revocation  of  letters 2608 

sureties  liable  for  money  received  by  guardian  in  another 

fpMcity.  .  . 26M 
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III.    OV    PEKSON    AND    PROPBKTY ContinttCd. 

4.  Ancillary  Utttri, 

application  for,  to  foreign  guardians 

petition 

authentication  of  records  appointing  foreign  guardian...   2838 

decree  granting 7SS^ 

inquiry  as  to  debts  due  from  ward's  estate 2S39 

powers  of  guardians  under   2810 

provisions  apply  to  appointment  of  guardian  before  enact- 
ment  2841 

B.  Appointed  by  vnll  or  deed, 

not  to  act  tinder  will  until  probate  and  letters  issued....  2S1 

deed  appointing  must  be  recorded 2851 

renunciation  presumed  from  failure  to  record  deed ^Sl 

testamentary  guardian  must  qualify  within  thirty  days. . .  28S3 

objections  to  issuing  of  letters  to 2862 

renunciation  by  testamentary  guardian 2852 

when  security  reauired   2853 

reauisites  of  bona   2854 

6raer  to  file  annual  account 2S55 

when  inventory  and  intermediate  account  required 2855 

compulsorv  accountings. 2856 

effect  of  decree  settling  accounts 2857 

removal 2858 

suspension  pending  petition  for  removal 2858 

resignation 2859 

•pfMnntraent  of  successor 2800 

C  Powers,  duties  and  liabilities, 

letters  conclusive  evidence  of  authority  until  revoked....  2591 

service  of  summons  for  infant  on 426 

service  of  petition  and  notice  in  condemnation  proceed-  

ings SS62 

need  not  give  security  when  acting  ad  litem 475 

appearance  for  infant  in  condemnation  proceeding S363 

costs  in  condemnation  proceedings. 3372 

entitled  to  letters  of  administration  on  behalf  of  ward. . .  2090 
when  entitled  to  letters  of  administration  c.  t.  a.  on  be- 
half of  ward   2«43 

petition  for  change  of  name  of  infant 2410 

may  sue  to  annul  marriage  of  child  under  age  of  consent.  1744 

title  to  securities  representing  money  paid  into  court 749 

action  on  securities  representing  money  paid  into  court. .     749 

order  for  support  and  education  of  infant 2846 

expending  legacy  or  distributive  share  for  infant's  sup- 
port, etc  2746 

payment  of  legacy  or  distributive  share  of  infant 2746 

bond  of,  on  payment  of  legacy  or  distributive  share  of 

infant 2746 

can  only  purchase  on  behalf  of  ward  at  judicial  sale.  1679.  2774 
not  to  purchase  real  property  in  which  infant  interested.  2774 
acceptance  of  dower  in  gross  in  lands  sold  for  decedent's 

debts.  ■ 2703 

payment  of  infant's  share  of  proceeds  of  land  sold  to  pay 

decedent's  debt 2796 

additional  security  before  receiving  money  or  property...  476 
successor  on  revocation  of  letters  may  continue  actions, 

etc 2«nK 

may  be  ordered  to  convey  realty 2347 

proceedings  against,  to  compel  production  of  tenant  for 

life 2802 

liable  for  use  and  occupation  when  be  holds  over lOfH 

•ction  by  ward  against,  for  waste 16{^ 
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G««rdlAB«  —  Continued. 

IIL  Of  fxuon  and  pkopeety  —  Continued. 

t.  Powers,  duties  and  liabilities  —  ContiilMl. 
Partition  by  agreement, 

application  for  authority  •>•• ••••••••••• 1590 

contents  of  petition • 1591 

notice  of  application 1S01 

court  may  authorize 1602 

authority  to  execute  releases 1502 

e0ect  of  releases 1603 

7.  Proceedings  to  sell,  mortgage  or  lease  real  property  of  in^ 

font.     See  "  Saub  of  Real  Peopeety." 

8.  Suspension;  revocation  of  letters;  resignation. 

petition  by,  for  settlement  of  accounts  and  discharge 2840 

application  by  guardian  for  revocation  of  letters 2886 

citation.  .  . 2886 

guardian  ad  litem  to  be  appointed  on 2838 

order  for  accounting S^^ 

decree  discharging  and  reroking  letters 2830 

application  for  order  for  new  bond  or  new  snretiei 2507 

order  requiring  new  bond 2508 

re^rocation  for  failure  to  give  new  bond 812,  2500,  2001 

revocation  for  misconduct,  etc 2832 

citation  on  petition 2888 

decree  for  revocation  2888 

effect  of  revocation  of  letters  on  guardian's  acta 2603 

powers  cease  on  revocation  of  letters 2603 

decree  revoking  letters  may  require  aceountfaig 2603 

removal  for  disobedience  to  order  to  file  account 2845 

order  suspending  guardian  pending  petition  to  revoke. . . .  2834 

revocation  to  be  noted  in  margin  ot  record 2400 

decree  revoking  letters  not  stayed  by  appeal 2583 

suspension  of,  not  stayed  by  appeal 2583 

^.  Accounts;  compensation, 

"judicial  settlement"  defined  2614 

"  intermediate  account "  defined   2514 

for  legacy  or  distributive  share  of  infant 2746 

decree  revoking  letters  may  require  accounting 2603 

on  revocation,  successor  may  compel  predecessor  to  ac- 
count .  .  .  . 2005 

by  relatives  acting  as  guardians  in  socage 2172 

by  executor,  etc.,  of  deceased  guardian 2000 

revival  and  continuance  on  death  of  accounting  party. . . .  2006 
order  for,  on  petition  of  general  guardian  for  revocation 

of  letters 2886 

ward  or  new  guardian   may  require  accounting  notwith- 
standing discharge 2837 

to  file  annual  inventory  and  account 2842 

contents  of  inventory 2842 

afBdavit  to  inventory  and  account 2848 

annual  examination  of  accounts 2844 

order  to  file  Recount    . . .  s 2846 

order  to  supply  defects  in  account 2846 

removal  for  disobedience  to  order  to  file  account 3846 

reference  of  examination  and  settlement  of  account 2646 

position  for  compulsory  judicial  settlement 2847 

petition  for  cumpulsory  accounting  by  guardian  of  person.  2848 
voluntary   petition    for    settlement    of    accounts   atid   dls- 

^  charge 2840 

citation  and  order  to  account   28B0 

decree  settling  account  to  contain  summary 2561 

order  to  file  annual  account  of  guardian  appointed  by  will 
or  deed. 8865 
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GnardlanM  —  Continued. 

III.  Of  pbsson  and  propestt  —  Continued. 

0.  Accounts;  compensation  —  Continued. 

when    inventory    and    intermediate   account    required    of 

guardian  appointed  by  will  or  deed c    ^ 

compulsory  of  guardian  appointed  by  will  or  deed 2866 

effect  of  decree  settling  accounts  of  guardian  appointed 

by  will  or  deed 28S7 

commissions. 28M 

may  include  cost  of  bond ^^ 

additional  allowance  for  costs 


Habeas  Corpna. 

provisions  apply  to  all  common  law  or  statutory  writs. 2006 

to  produce  life  tenant  on  proceedings  to  inquire  into   life  or 

death  of 2307 

to  produce  prisoner  to  answer  for  contempt  punishable  civilly..  ^19 
prisoner  to  be  remanded 2282 

1*   To  BRING  UP  TO  TSSTIFY. 

a  state  writ  1961 

for  general  provisions,  see  '*  Writs." 

may  be  served  onl^  by  elector  of  state 2000 

fees  and  undertaking  to  sheriff 2000 

expenses  of  persons  not  officers  for  bringing  up  prisoner 2001 

no  fees  or  undertaking  on  application  of  attorney-general  or 

district  attorney 2002 

service  of  writ   2003 

when  defendant  conceals  himself 2003 

person  served  to  obey  whether  named  in  writ  or  not 2004 

return  to  be  made  at  time  and  place  specified 2006 

time  for  return  of  writ  returnable  forthwith 2006 

when  writ  may  issue 2008,  2009 

what  courts  or  judges  may  issue 2008,  2000 

when  issued  in  suit  pending  before  justice  of  peace 2010 

not  to  issue  when  prisoner  sentenced  to  death 2011 

under  sentence  for  felony,  except,  etc 2011 

requisites  of  application   for   2012 

prisoners  confined  under  civil  or  criminal  process  to  be  re- 
manded  201S 

officer  must  obey  and  return  writ 2014 

penalty  for  refusal  to  obe^  and  make  return 2014 

non-payment  of  costs  punishable  as  contempt 2007 

IL  To  INQUIRX  INTO  CAUSB  OF  DETBNTIOK. 

1.  When  to  issue;  application, 

a  state  writ   1901 

for  general  provisions,  see  **  Writs." 

copy  of  warrant  for  detention  to  be  given  on  demand....  2065 

penalty  for  refusing  cojiy  of  warrant  for  detention 2065 

prisoners  entitled  to  writ 2015 

may  be  issued  and  served  on  Sundav 2015 

prisoners  detained  by  mandate  of  federal  courts  not  en- 
titled to 2016 

on  final  judgment,  decree,  order  or  execution  not 

entitlecl  to 2016 

may  issue  notwithstanding  issue  and  return  of  certiorari.  2044 

certiorari  to  issue  in  lieu  of,  if  offence  not  bailable 2041 

application  for  writ  be  by  petition 2017 

to  whom  application  to  be  made 2017 

requisites  of  application  in  adjoining  county 2018 

petition  must  oe  verified 2019 

essential  allegations  of  petition • 2019 


INDEX, 
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IL   To   ZNQUXU   INTO    CAUSX  OF   OITXNTZON  —  G>&tinUCd. 

1.  IVh^n  to  issue;  application  —  Continued. 

when  writ  must  issue «•  209i 

penalty  for  refusing  to  issue 2020 

when  writ  may  is^e  without  application 2025 

2.  The  writ;  service;  return^ 

fonn  of  writ 2021 

cannot  be  made  returnable  on  Sunday 2016 

when  writ  may  be  made  returnable  before  another  judge.  2023 
writ  not  to  be  disobeyed  for  defect  of  form 2024 

for  misnomer  of  person  to  whom  directed........  2024 

can  be  served  onljr  by  elector  of  state 2000 

fees  and  undertaking  to  sheriff,  etc 2000 

expenses  of  persons  not  officers  for  bringing  up  prisoner.  2001 
no  fees  or  undertaking  on  application  by  attorney-general 

or  district  attorney  2002 

service  of  writ   2003 

when  defendant  conceals  himself 2003  , 

person  served  to  obey  whether  named  in  writ  or  not....  2004  * 

deemed  person  to  whom  writ  directed 2024 

writ  not  to  be  disobeyed  for  immaterial  error  in  name  of 

prisoner 2024 

return  to  be  made  at  time  and  place  specified 2006 

time  for  return  to  writ  returnable  forthwith 2KK)6 

reauisitcs  of  return   2028 

body  of  prisoner  to  be  produced 2027 

8.  Compelling  production  of  prisoner. 

commitment  for  disobedience  of  writ 2028 

precept  to  bring  up  prisoner  on  failure  to  produce 2029 

power  of  county  may  be  called  to  execute  attachment  or 

bring  up  prisoner   2030 

misdemeanor  to  conceal  prisoner  to  avoid  writ 2052,  2053 

warrant  to  bring  up  prisoner  about  to  be  removed 2054 

execution 2066 

return 2066 

warrant  to  arrest  person  unlawfully  confining  prisoner...  2065 
proceedings. 2066^  2067 

4L  Hearing;  determination, 

proceedings  on  return  to  writ 2031 

Erisoner  may  controvert  return  2069 
earing  upon  controverted  return 2038 . 

prisoner  to  be  discharged  if  unlawfully  detained 2031 

remand  of  prisoner  lawfully  detained 2032 

when  prisoner  under  civil  process  to  be  discharged 2038 

power  of  court  to  inquire  into  legality  of  mandate,  judg- 
ment, etc 2084 

discharge  on   bail  when   irregularly   committed  on  crim- 
inal charge 2036 

remand  of  prisoner  to  officer  entitled  to  custody 2086 

custody  of  prisoner  pending  proceedings 2037 

order  of  discharge  not  to  be  made  without  notice  to  per- 
son interested  in  detention 2038 

district  attorney  to  have  notice  before  discharge  of  crim- 
inal prisoner 2038 

to  proceed  as  certiorari  if  prisoner  too  infirm  to  be  pro- 
duced  2040 

proceedings   on    return   of   certiorari,   in   lieu   of   habeas 

corpus 2042 

prisoner  unlaw fullv  restrained  to  be  discharged  forthwith.  2048 
dismissal  when  prisoner  lawfully  detained  and  entitled  to 

Uit aN| 
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11.   To   INQUIRE   ITfTO    CATTSB   OF   DETBNTIOH -— Cotltlniied* 

4.  Hearing;  determination  —  Continued. 

fixing  and  allowing  bail  on  certiorari 2016 

bT  wiiom  bail  on  certiorari  to  be  taken 2M6 

discharge  of  prisoner  bailed 2047 

writ  of  discharge  abolished 2048 

service  of  order  to  discharge 2048 

enforcing  order  for  discharge 2049 

penalty  for  disobeying  order  for  discharge 2049 

when  prisoner  discharged  may  be  reimprisoned  for  same 

cause. 20G0 

penalty  for  illegally  recommitting  discharged  prisoner. . .  2061 
misdemeanor  to  illegally  reimprison  discharged  prisoner.  2061 
non-payment  of  costs  punishable  as  contempt 2007 

6.  Appeals. 

what  orders  arc  appealable 2068 

when  people  mav  appeal 2059 

discharge  on  bail  pending  appeal  by  people 205P 

admitting  prisoner  to  bail  pending  his  appeal 2060 

recognizance  pending  appeal  by  prisoner  to  appellate  di- 
vision  2080 

pending  appeal  by  prisoner  to  court  of  appeals. . . .  2062 

pendin|[  appeal  valid  for  adjourned  terms 2064 

custody  of  prisoner  pending  appeal  and  before  admission 
to  bail 2063 

Habitnal  DrnnkArds. 

jurisdiction  over  custody  of  person  and  cmre  of  property 2320 

of  county  court    840 

appointment,  powers  and  duties  of  committee  of  person  and 
property,  see  "  Committkb  of  Pebson  and  Pbopbbty  of  In- 
competent Persons.** 

service  of  summons  on 426 

desi^ation  of  person  to  receive  summons  for. 427,     428 

service  of  summons  for,  on  person  designated  in  order 427 

appointment  of  special  guardian  ad  litem 428 

special  guardian  ad  litem  excludes  committee  from  control 428 

service  of  summons  on,  may  be  dispensed  with  by  order 429 

on  committee  by  publication 438 

appearance  of,  in  condemnation  proceeding 3963 

cannot  be  party  to  submission  to  arbitration 2385 

effect  of  appointment  of  committee  on  submission  to  arbitration.  2382 
new  trial  of  action  to  determine  claim  to  real  property  when  de- 
fendant habitual  drunkard    1646 

action  to  compel  conveyance  by 2345 

who  may  maintain  action   to  compel  conveyance......... lirUo' 

committee  may  be  directed  to  execute  conveyance  in  action  to 

compel 2!?I7 

application  to  release  inchoate  dower  right  of 2?^1 

order  on  application 23«1 

court  may  compel  si>ecific  performance  of  interest  of 2o4-ia 

Pari  it  ion   ^v  agreement. 

appHtation  by  committee   for  authority lr»90 

contents    of    petition 1591 

notice    of    application IfiOl 

court    may   atitbori/o 1502 

authority  "to  committee  to  execute  releases 1593 

effect    of    releases 151)3 

In  surrogate's  court. 

service  of   citation 2526 

desi|[rniition  of  nerson  to  receive  citation 2527 

appointment    of    special    guardian 2530 

notice  of  application  to  appoint  special  guardian. ....  2J^i 
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KabltnAl  Drunkards  —  Continued.  "'^' 

In  surrogaU's  court  —  Continued. 

appointment  of  special  guardian  ad  Uttm  to  exclusion  of 

committee   2527 

acceptance  of  dower  in  gross  in  lands  sold  for  decedent's 

aebts    2703 

Half-Bloed. 

right  to  administration 2^00 

distributive  shares  of S732 

Hamilton  ConntT. 

special  and  trial  terms  In 232 

stenographer  of  surrogate's  court 2513 

Heirs. 

I.  In  general. 

execution  against  property  in  hands  of 1371 

no  execution  against  decedent,  except,  etc 1379 

issuance  of  execution  bv  leave  against  decedent's  property. . .   1*^0 
levy  on  realty  under  judgment  against  ancestor  after  ten  years.  1252 

extension  of  time  to  set  aside  judgment  against  ancestor 785 

to  appeal  from  judgment  against  ancestor 785 

presumption  of  death  of  unknown  heirs  when  money  paid  into 

court    841 

not  to  be  arrested  when  sued  as  representative 655 

action  bjr,  for  partition  of  devised  property 1537 

may  maintain  action  for  waste 1652 

judgment  against  hdr  1»rs  action  against  executor,  etc. 1821 

when  exonerated  by  payment  into  court  of  proceeds  of  realty* 

sold  for  decedent's  debts 2786 

notice  of  foreclosure  by  advertisement 2388 

II.  Probate  or  heirship. 

v.'hcn  heir  may  apply 2654 

to  what  court  application  made 2654 

contents  of  petition   2654 

citation  to  issue   2654 

contents  of  citation 2655 

appearance  of  persons  interested 2655 

hearing    2^56 

what  tacts  must  be  proved  2656 

decree  establishing 2656 

decree  may  be  recorded  as  deed 2657 

petition  to  vacate,  etc.,  may  be  presented  within  ten  years. . . .  26'i8 

contents  of  petMon  to  vacate  or  modify 26:'8 

citation  on  petition  to  vacate  or  modify 2658 

when  decree  to  be  vacated  or  modified  . .' 2659 

decree  vacating  or  modifying  may  be  recorded 2659 

III.  Sale  of  real  property  to  pay  decedent's  debts.     See  "  Sale 
OP  Real  Property." 

IV.  Creditor's  action  aoainst.    See  **  Creditors'  Actions;  "  "  De- 
cedents' Estates." 

Herkimer  OountT. 

jail  liberties  for 145 

Hlarl&'frnTs. 

proceedings  to  acquire  lands  for * 3883 

damages  for  cutting  timber  for 1668 

overseer  to  seize  animal  straying  on 3084 

actions   for  penalties  for  allowing  animals  to  run  at  large,  see 
"  Strays." 

Holiday. 

sale  under  fnortg:age  not  legal  on 2393 

summons  in  justice's  court  pot  to  be  returnable  on 2877 

120S 
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Home«t«ad. 

exempt  from  execution 188T 

designation  of 1S08 

exemption  of  homestead  of  married  woman. 1309 

continues  after  owner's  death 1400 

not  affected  by  temporary  suspension  of  residence 1401 

lien  attaches  to  surplus  over  $1,000 1402 

creditor's  action  to  reach  surplus  value  over  $1,000 1402 

Hospital*. 

testimonjr  of  physicians  in  actions  for  personal  injuries  to  be  by- 
deposition 836 

reference  to  take  deposition   83G 

order  for  subpoena  to  physician 836 

service  of  subpoena 8S6 

Hwdaon,  Mayor's  Court  of. 

a  court  of  record 2 

civil  jurisdiction 3196 

pending  actions  transferred  to  supreme  court 9197 

papers  and  records  transferred  to  county  clerk 3198 

power  of  supreme  court  in  actions  transferred 3189 

removal  of  action  to  county  court  for  disability  of  judge 3200 

subpoena  may  be  served  anv where  within  state 3201 

application  of  provisions  of  code 3202 

section  3301  relating  to  clerk's  fees  not  applicable 3902 

Husband  and  IVlfe. 

See,  also,  "  Marriage;  "  "  Married  Women." 
matrimonial  actions,  see  "  Divorce;  "  "  Marrxacb;  "  "  Separa- 
tion." 

husband  not  proper  party  to  action  by  or  against  wife 450 

damages  to  person,  estate  or  character  are  separate  property  of 

wife. 450 

husband  not  proper  party  in  action  for  tortious  act  of  wife 450 

may  be  witnesses  in  actions  by  one  another 828 

competency  to  testify  in  action  for  divorce 831 

privileged  communications  between   831 

damages  for  slander  are  separate  property  of  wife 1906 

surviving  husband  failing  to  administer  nable  for  wife's  debts.  2660 

liability  of  husband  as  administrator  of  wife 20G0 

distribution  of  estate  of  wife 2734 

release  to  husband  of  inchoate  right  of  dower 1571 

not  included  in  term  next  of  kin 1870,  1905 

exemption  for  widow  2713,  2724 

husband  to  be  cited  on  application  for  guardian  of  infant  wife.  2824 

I. 
rdlots. 

jurisdiction  over  custody  of  person  and  care  of  property 2320 

of  county  courts 840 

appointment,  powers  and  duties  of  committee  of  person  and 
property,  see  "  Committee  of  Person  and  Propertt  or  In- 
competent Persons." 

to  be  discharged,   if  arrested 554 

open  commission  not  to  issue  when  adverse  party  is.'. 896 

disability  to  move  to  vacate  judgment 1291 

exception  in  period  of  limitation  of  action  for  dower 1596 

new  trial  of  action  to  determine  claim   to   real   property   when 

defendant   an    idiot 1646 

limitation  of  time  to  apply  for  certiorari  to  review  determina- 
tion    2126 

appearance   of,    in   condemnation   proceedinjj 330^1 

cannot    he    party   to    siil)tnis<;ion    to    arbitration 23t».'i 

cflFect  of  api»ointmcnt  of  committee  on  submission  to  arbitra- 
tion   2:ts*j 

application  to  release  inchoate  dower  rights  of  incompetent...  2351 
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Idiots  —  Continued. 

order  on  application 2361 

court  may  compel  specific  performance  of  contract  made  by. .   2344a 

I.  Service  op  summons  on. 

service  of  summons  on 426 

designation  of  person  to  receive  summons 427,  42S 

service  of  summons  for,  on  person  designated  in  order....  427 

appointment  of  special  guardian  ad  litem 428 

special  guardian  ad  litem  excludes  committee  from  control..  428 

service  of  summons  on,  may  be  dispensed  with,  by  order....  420 

on  committee  by  publication 438,  439 

II.  Proceedings  in  surrogates'  courts. 

service    of    citation 2r»26 

designation   of  person  to   receive  citation 2.">27 

appointment  of  special  guardian*by  surrogate 2rn{0 

notice  of  application  to  appoint  special  guardian 2,"33l 

appointment  of  special  guardian  ad  litem  to  exclusion  of  com- 
mittee    2527 

acceptance   of   dower   in   gross   in   lands   sold    for  decedent's 

debts 2793 

III.  Special  proceedings  to  sell,   mortgage  or  lease  real  prop- 

erty.    See  "  Sale  of  Real  Propbrty." 

IV.  Action  to  annul  marriage  op. 

idiocy    ground    for    annulling   marriage 17-l't 

action    by    relative 1740 

by   next    friend. 1 748 

order  allowing  next   friend  to  sue 1 75.") 

legitimacy  of  issue  of  marriage  with 1740 

V,  Partition  by  agrebment. 

application  by  committee   for    authority 1500 

notice  to  superintendent   of  state  institution 1500 

contents   of   petition 1501 

notice    of    application 1501 

court  may  authorize 1 502 

authority  to  committee  to  execute  releases 1502 

effect    of    releases 1593 

VT.  Action  to  compel  conveyance  by. 

when    to    be    brought 2345 

who    may    maintain    2.^40 

committee  may  be  directed  to  execute  conveyance 2347 

Impeachmentii,  Court  for  the  Trial  of. 

is   a   court   of   record 2 

not  governed  by  general  rules  of  practice 17 

Impotency. 

ground  for  annulling  marriage 1743 

who  may  sue  to  annul  marriage  on  the  ground  of 1752 

ImprlRonment. 

I.  Commitment. 

for  criminal    contempt 0 

not  allowed  for  non-payment  of  interlocutory  costs,  etc.,  ex- 
cept,   etc 15 

not  allowed  for  money  due  on  contract 16 

of  recalcitrant  witness 8.56 

of  delinquent  juror  for  non-payment  of  fine  in  New  York..  1117 

on   final   order   for  contempt   punishable   civilly 2281 

warrant  of  commitment   for   contempt  punishable   civilly....  2281 
prisoner  produced  on  habeas  corpus  to  answer  for  contempt 

to    be    remanded 2282 

may^  be  committed  on  discharge  from  custody 2282 

for  criminal  contempt  in  justice's  court 2871 
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latprinonnieBi  —  Contlnned* 

II.  Custody  akd  detention  oy  pusohsi.  ' 

under  federal  process 133^  134 

custody  of  prisoner   113 

in  New  York ., 130 

term  of  persons  arrested  on  execution,  etc,  limited Ill 

on  execution  from  justice's  court 9033 

support  of  prisoners    112 

charge  for  food  is  prohibited 113 

sheriff  not  to  take  reward  for  waiting  for  prisoner 114 

charges  for  lodging,  etc.,  of  prisoner 115 

prisoner  may  send  for  necessaries 116 

charges  for  rent,   etc.,  prohibited 117 

rewards  other  than  fees  allowed  by  law  prohibited 117 

prisoner  may  be  conveyed  through  another  county 118 

officer    conveying   prisoner    through    another    county    exempt 

from  arrest 119 

prisoner  being  conveyed  through  another  county  exempt  from 

arrest 11» 

custody  of  jails  and  prisoners 120,  121 

civil  and  criminal  prisoners  to  be  kept  separate 123 

males  and  females  to  be  kept  separate 124 

misdemeanor  to  violate  provisions  for  separation  of  prisoners.  125 

treble  damages  for  failure  to  separate  prisoners 125 

sick  prisoner  to  be  removed  to  hospital 127 

civil  prisoner  m'ty  be^  ordered  to  be  produced  on  indictment.  156 

when  committed  for  contempt 157 

arrest  of  sheriff  by  coroner 174 

how  confined ^ 175 

place  of  sheriff's  confinement  deemed  a  jail 176 

m  action  in  which  sheriff  is  plaintiff 179 

sheriff's  liability  for  escape ••  158 

connivance  at  escape  is  misdemeanor 159 

III.  Admission   to  liberties  of  jail.     See  "Jail  Liberties." 

IV.  Under  execution  against  the  person.     See  "  Execution." 
V.  Remedies  and  process  against  prisoners. 

service  of  papers  on  prisoner 131,     Ig 

warrant  of  attachment  not  to  issue  against  prisoner 2278 

care    of    property    of    criminal    prisoner,    see    "  Crime    and 

Criminals. 
habeas  cornus  to  bring  up  prisoner  to  testify,   see  "  Habeas 

Corpus.' 

deposition  of  person  under  sentence  for  felony   877 

disability  by  imprisonment  for  crime  excepted  from  statute  of 

limitations     306 

on   conviction    for  crime,   interrupts  limitation  of   action   for 

real  property   373 

new  trial  of  action  to  determine  claim  to  real  property  when 

defendant  confined  for  crime   1646 

for  crime,  excepted  from  limitation  of  action  of  dower 1596 

habeas  corpus  to  produce  prisoner  on  proceeding  to  discover 

death  of  life  tenant 2307 

VI.  Discharge  prom. 

habeas  corpus  to  inquire  into  detention,  sec  "  Habeas 
Corpus." 

county  court  may  discharge  person  committed  for  non-payment 
of  fine  35S 

rclea<«c  from,  on  discharj^c  of  insolvent  debtor 2185 

discharge  from  imprisonment  of  debtor  confined  under  execu- 
tion,   see    "  EXF.CVTTOti." 

power  of  citv  court  of  Xew  York  to  relieve  from 81QS 

discharge  of  insolvent  from,   ^re  **  Insolvent  Debtors." 
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included  in  term  "property" - TlH 

laeompetpftt  Persons. 

defined 2320 

Sec  "  Habitual  Dkunkards;  "  "  Idiots;  "  "  Lumatici." 
appointment,    powers  and    duties  of   committee  of   person   and 
property,  see  "  Commxttkk  o»  Psison  akd  Pkopbrty  or  Ih- 

COMPETSNT    PeBSONS." 

q>ecial  proceedinn  to  sell,  mortgage  or  lease  real  property  of, 
see  "  Salb  ov  Real  Propekty.  ' 

action   to   compel    conveyance   by 2345 

cannot  be  party  to  submission  to  arbitration 2305 

court  may  compel  spicific  performance  of  contract  made  by  in- 
competent  person    2344a 

I»oiiiiiibra»o««. 

when  cause  of  action  accrues  for  breach  of  corenant  against. . .  •    Ml 

lBde>ttultor«, 

of  sheriff  on  levy,  see  "Attach mbkt;  "  "  Exxcutxox.** 

Indletnaeiftt. 

not  barred  by  punishment  for  criminal  contempt IS 

by  civil  punishment  for  contempt 2287 

production  of  civil  prisoner  on 156 

See,  also,  "  Guaedxan/' 
I.  Disabilities. 

cannot  act  as  executors 2612 

incompetent  to  receive  letters  of  administration 2661 

cannot  be  party  to  submission  to  arbitration 2365 

under  fourteen,  to  be  discharged,  if  arrested 564 

rights  of,  saved  against  judgment  of  ejectment  by  default. . . .  1527 
new  trial  of  action  to  determine  claim  to  real  property  when 

defendant  an  infant    1646 

disability  by  infancy  excepted  from  limitation  of  actions.  875,    396 

disability  to  move  to  vacate  judgment 1291 

infancy   excepted    from   period    of    limitation   of    action    for 

dower   1696 

limitation  of  time  to  apply  for  certiorari  to  review  determina- 
tion    2126 

creditor's  action   against  heirs,    next   of  Idn,    etc.,    not  sus- 
pended by  infancy    1858 

II.  Actions  by  and  against. 

may  maintain  action   , •••.. 468 

relating  tp.  real,  property  in  his  own  iia«ie. ..»...,  ^. .. .  1686 

may  sue  as  a  poor  person 458 

verification  of  petition  for  leave  to  sue  as  poor  person 450 

action  by  or  on  behalf  of,  to  annul  marriage 1744 

order  fjanting  leave  to  next   friend,    etc.,  to  sue  to  annul 

marriage   1755 

recovery  of  dower  by  default  or  collusion  of  guardian  does 

not  aflFcct  1605 

competency  as  witness   850 

open   commission   to   take  deposition   cannot   issue   when   ad- 

verse  party  is  infant 895 

commission    to    examine    orally    cannot    issue    when    adverse 

?>arty  is  infant   895 
erence  by  consent  not  made  when  infant  a  defendant. ....  1012 
12(19^ 
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tnfAMts  —  Contlnned. 

II.  Actions  bt  and  agaikst  —  Continued. 

when  judgment  by  default  ma]^  be  entered  against.........  IHS 

preference  of  actions  by  or  against ^ TU 

by  or  against  trustee  tor 791 

1.  Service;  appearance, 

service  of  summons  on ^M 

on  person  designated  in  order • 427 

desi^ation  of  person  to  receive  summons 428 

service  of   summons  on  parent  or  guardian  by  publica- 
tion   438.     4» 

guardian  ad  litem  of  infant  plainti£F  to  be  appointed....     468 

liable  for  costs 4<IB 

application  for  appointment  of  guardian  ad  litem  for  in- 
fant palintiff 470 

infant  defendant  to  appear  by  guardian  ad  litem 471 

application  for  appointment  of  guardian  ad  litem  for  in> 

fant  defendant 471 

how   guardian   ad   litem  appointed 47X 

clerk  of  court  must  act  as  guardian  ad  litem  when  ap- 
pointed        472 

guardian  ad  litem  must  consent  to  act  in  writing 472 

appointment  of  guardian  ad  litem  for  absent  infant  de* 

fendant. ^. .     47S 

service  of  summons  on  guardian  ad  litem  of  absent  in- 
fant defendant 478 

guardian  ad  litem  must  give  bond  before  receiving  prop- 
erty        474 

penalty  and  sureties  on  bond  of  guardian 475 

general  guardian  acting  ad  litem  need  not  give  security..  478 
security  of  guardian  ad  litem  may  be  increased  by  order. .  475 
guardian  ad  litem  of  infant  defendant  not  liable  for  costs.  488 
service  of  petition  and  notice  in  condemnation  proceed- 
ing  on    : 

appearance  of,  in  condemnation  proceeding 

appointment    of    guardian     ad    litem    for,    in    justice's 

court 2887, 

when  defective  appearance  for,  is  cured  by  judgment  on 

verdict,  etc 721 

service  of  surrogate's  citation  on 2S20,  2526 

designation  of  person  to  receive  citation  from  surrogate's 

court  for 2527 

appointment  of  8i>ecial  guardian  by  surrogate 2598 

notice  of  application  to  surrogate 2631 

costs   against   infant   plaintiff,    collectible   from    guardian 

ad  litem 3218 

for  procuring  appointment  of  guardian  ad  litem  for 
infant  defendant.  . 3281 

2.  Partition. 

may  bring  by  authority  of  surrogate. 1634 

appointment  of  guardian  ad  litem  for  infant 1635 

security  by  guardian  ad  litem 1536 

cannot  be  waived   1588 

title    to    be    ascertained    before    interlocutory    judgment 

when  infant  is  party 1645 

payment  or  investment  of  shares  of,  in  proceeds  of  land 

sold  1581 

compensation   to    equalize    not   awarded   against,    unless, 

etc 158r 

By  agreement. 

application  by  guardian  for  authority 1698 

contents  of   petition    1881 

notice  of  application    1581 
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Infante  —  Continued. 

II.  AcTxows  BY  AND  AGAINST  —  Continued. 
2.  Partition  —  Continued. 

By  agreement  —  Continued. 

court  may  authorize ....••...  *59» 

authority  to  guardian  to  execute  releases 15g2 

effect  of  releases   low 

8.  Action  to  compel  conveyance. 

when   may  be  brought ?tH 

who   may   maintain    ■. 2346 

guardian  may  be  directed  to  execute  conveyance 2847 

III.  Changs  of  namb. 

petition   by   guardian 2410 

notice  of  api>lication   2413 

order  authorizing 2414 

tV.    PROFBRTY. 

guardian  entitled  to  letters  of  administration  on  behalf  of....  26J0 

jurisdiction  of  surrogate  over  guardians 2472 

guardian  of  infant  can  only  purchase  on  behalf  of  ward 1679 

payment  of  legacy  or  distributive  share  of  infant...........  2746 

Dond  of  guardian  ad  litem  in  action  for  legacy  or  distributive 

share 1820 

payment  into  court  of  legacy,  etc.,  where  no  general  guardian.  2746 
acceptance  of  dower  in  gross  when  lands  sold  to  pay   dece- 
dent's debts  2793 

investment  of  share  of  proceeds  of  land   sold   to   pay  dece* 

dent's  debts 2796 

payment  to  guardian  of  share  of  proceeds  of  lands  sold  to 

Day  decedent's  debts   2796 

deposit  in  savings  bank  or  trust  company  of  infant's  share  of 

proceeds  of  land  sold  to  pay  decedent's  debts 2796 

sale  of  contingent  interest  in  real  property 2348 

special  proceedings  to  sell,   mortgage  or  lease  real  property, 
see  "  Sale  of  Real  Property." 

order   for  support   and   education ' 2846 

expending  legacy  or  distributive  share  for  support,  etc 2746 

guardian  or  trustee  holding  over  liable  for  use  and  occupa- 
tion     1664 

Informer. 

action  by,  for  penalty  or  forfeiture 1894-1898 

Injnnetlon. 

writ  abolished  and  order  substituted 602 

I.  Wren  to  issue;  appucation. 

right  depending  upon  nature  of  action 60S 

on  extrinsic  facts   604 

'  against  acts  of  state  officers 605 

not  be  granted  with  arrest  or  attachment,  except,  etc 719 

in  action  to   charge  joint  debtor  not  summoned  in  previous 

suit 1940 

restraining  waste  pending  action  as  to  real  property 1681 

temporary,  not  granted  on  submitted  controversy 1281 

in  judgment  creditor's  action,   restraining   transfer  or 

payment    1876 

in  proceedings  supplementary  to  execution  restraining  trans- 
fers, etc 2461 

•gainst    alienation    of    property    acquired    from    incompetent 

person 2827 

to  stmy  stimmary  proceedings  tA  recover  possession  of  land..  226Q 
1271 
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tMlniftction  —  ContlBved. 

L  Whsn  to  issus;  application  —  Continued. 

power   of   surrogate   to    grant   temporary,    against  eMcntorf* 

etc ajM 

may  be  granted  on  counterclaim TS3 

by  whom  order  may  be  granted 605^     606 

proof  of  grounds  tor 607 

order  granted  at  any  time  during  pendency  of  action 608 

order  may  be  granted  and  served  on  Sunday 6 

time  for  rendition  of  final  decision 719 

notice  of  application    60B 

costs   for  procuring  injunction  order 2251 

judgment  m  action  to  stay  proceedings  after  verdict,  etc 615 

judgment  sustaining  will   in  action  to  determine  validity  to^ 

restrain  other  actions  '^ 


I.  In  actions  against  corporations, 

order  suspending  business  to  be  made  only  on  notice....  1809 
restraining  director  or  officer  from  performing  duties  to 

be  made  only  on  notice 1809 

suspending  business  of  foreign  corporation 1809,  1812 

ten^wrary,  pending  action  to  dissolve  corporation 1787 

in  action  to  annul  corporation 1808 

in    action   against    corporation    for    usurpation    of 

franchise 1S5S 

staying  actions  by  creditors  pending  action  against  officers 

for  misconduct 1806 

pending  action  to   dissolve  corporation 1806 

pending  action  to  annul  corporation 1906 

pending    voluntary    dissolution 2I2S 

judgment    annulling,    corporation    to    enjoin    exercise    of 

corporate  right 1801 

for  usurpation  of  franchise  or  privilege  to  contain 

perpetual  injunction 1965 

n.  Thk  orokk;  ser'^ice. 

injtinction  pending  application 609 

order   must  recite   grounds 610 

service    of   order    610 

on  corporation 610 

III.  Security. 

to  stay  proceedings  in  action  before  trial 611 

after  trial  and  before  judgment 612 

after  judgment 613 

money  deposited  to  be  paid  over  on  undertaking  for  restitu- 
tion   614 

cancellation  of  undertaking  for  restitution 61.% 

on  stay  of  proceedings  after  verdict  in  ejectment 616 

after  verdict  in  action  for  dower 616 

to  stay  proceedings  in  ejectment  or  dower,  includes  damages 

for  waste , 617 

undertaking  in  lieu  of  deposit  of  money 618 

and  deposit  dispensed  with  in  cases  of  actual  fraud...  619 

cases  not   specially  provided   for 620 

special  statutory  provisions  not  affected 621 

new  undertaking  may  be  ordered  on  application  to  vacate  or 

modify 829 

security  not  required  from  state,  municipality,  etc 1990 

XV.  Vacating  or  modifying  order. 

application  without  notice   626 

on  notice 827 

prior  motion  not  to  prejudice  subsequent  application 628 

application    for    failure   of  complaint    to   set    forth   cause  of 

action    828 

new  undertaking  may  be  ordered  on  application  to 629 

oaoertaking  by  defendant  to  indemnify  plaintiff 629 
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KaJnitetioB  —  Contlnned. 

IV.  Vacating  ok  modifying  oRHnnt  —  Cofitlnued. 

yerified  answer  deemed  an  affidavit •••••    680 

tira«  for  rendition  of  final  decision • 719 

V.  RXCOVSKT  OF  DAMAGES  SUSTAINED  BT. 

ascertainment   of   damages    623 

damages  sustained  by  third  person 624 

action  on  undertaking   625 

liability  of  state,  municinality  or  officer  for  damai^es  caused 

by 1900 

VI.  Effect  of  stay  on  limitations. 

time  of  stay,  excepted  from  period  of  limitation 406 

of  arbitration  by,  excepted  from  statute  of  limitations..     411 

excepted  from  period  for  issuing  execution 1382 

not  included  in  life  of  lien  of  judgment 12&5 

Ibbs  and  Iiiiiiikeeper«. 

innkeeper  disqualified  to  act  as  justice 2666 

licenses  may  be  ordered  to  be  destroyed 21 

justice's  court  not  to  be  held  in 2868 

InauiMltlon. 

See,  also,  "Assessment  of  Damages." 
under   writ   of   assessment   of   damages,    see    "Assessment    of 

Damages." 
in  lunacy  for  appointment  of  committee  for  incompetent  person 
see  "  Committee  of  Persom  and  Property  of  Incomfetent 
Persons. 

for  want  of  affidavit  of  merits   080 

issuance  of  writ  on  Judgment  for  defendant  on  counterclaim . .     515 

writ  of  inquiry  part  of  judgment-roll  on  default 1237 

to  assess  damages  on  judgment  absolute  of  court  of  appeals. . . .     104 

on  application  for  judg^nent  by  default 1215,  1216 

to  ascertain  damages  from  injunction ^23 

on  default  In  replevin   1729 

remitting  portion  of  verdict  in  N.  Y.  city  court 3176 

evidence  in  mitication  of  damages  admissible 536 

motion  for  new  hearing  on 1282 

iMsane  Per«on«. 

See  "Lunatics." 

appointment,  powers  and  duties  of  committee  of  person  and 
property,  see  "  Committee  of  Person  and  Property  of  In- 
competent Persons." 

special  proceedings  to  sell,  mortc^ge  or  lease  real  property  of, 
see  "  Sale  of  Real  Property." 

Insolvent  Debtors. 

summary  proceedings  to  dispossess  tenant  who  has  taken  benefit 
of  act 2281 

Slav  of  warrant  to  dispossess  insolvent  tenant  on  undertaking 
tor  payment  of  rent 2254 

trustee  to  give  security  for  costs  as  plaintiff 


I.  Discharge  from  debts. 

1.  AppHcaiion;  consents  of  creditors, 

application   b.«rred    by   failure   to   apply  after  notice  by 

creditor   2217 

who  may  be  discharged 2149 

to   what   court  application   made 2150 

contents  of   petition    2151 

consent  of  creditors  to  be  annexed  to  petition 2162 

ficcutor,  etc.,  may  consent  by  leave  of  surrogate.  ..••••  •  8109 
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INDBZ. 

IsMol-rent  Debtors  —  Contlitiied* 

I.  DiscHAKGB  noM  DEBTS -7- Gindoued. 

1.  Application;  consents  of  creditors  —  Continued. 

trustee*  receiver,  etc.,  may  consent  with  leave  of  l-^  - 

court   **•* 

consent  of  corporation  to  discharge 21M 

execution  of  consent  to  discharge  by  partnership 2155 

consent  to  discbarge  has  effect  of  composition  in  question 

with   other   joint   debtors ^5J 

effect  of  consent  of  purchaser  of  debt »57 

consenting  creditor  to  relinquish  security mM 

penalty  for  false  oath  of  creditor M» 

affidavit    of    consenting    creditor 2160 

non-resident  consenting   creditors  to  annex  account  and 

specialties   S£ 

schedule  of  debts  and  property 2163 

affidavit  to  schedule 216S 

2.  Hearing;  contests;  determination. 

order  to  show  cause ^W 

publication  and  service  of  order  to  show  cause 21«> 

Eroof  of  service  and  publication  of  order  to  show  cause. .  2166 
earing   2168 

contested  application  to  be  put  on  calendar 216T 

proceedings  on  contested  application  same  as  in  action . . .  2167 

contesting  creditor  to  file  specification 216fi 

may  demand  jury  trial 2168 

questions  may  be  stated  for  determination  by  jury 2168 

proof  of  contesting  creditor's  claim 2169 

court  to  determine  facts  if  jury  disagree 2170 

order  to  produce  non-resident  wife  of  insolvent 2171 

refusal  of  discharge  for  failure  of  debtor  to  produce  non- 
resident wife 2171 

examination  of  insolvent  at  tftal 2172 

impeaching  testimony  of  insolvent 2172 

grounds   for  refusing  discharge 217!l 

costs  on  contested  application 2167 

8.  Assignment;  appointment  of  trustee. 

when  assignment  to  be  directed 2174 

appointment  of  trustee    2175,  2176 

form  and  contents  of  assignment 2175 

nomination  of  trustee  by  consenting  creditors 2176 

vesting  of  property  in  trustee 2177 

what  contingent  interests  vest  in  trustee 2177 

trustee  may  file  notice  of  appointment  and  ownership  of 

judgment   126S 

application  for  leave  to  sue  on  assignee's  bond 1800 

4.  The  discharge;  its  effect. 

to  be  granted  on  trustee's  certificate  of  assignment 2178 

motion  for,  notwithstanding  refusal  of  certificate 2179 

order  for,  notwithstanding  refusal  of  trustee's  certificate.  2180 

removal  of  trustee  for  refusal  to  give  certificate 2180 

to  be  recorded  in  office  of  county  clerk 2181 

conclusive   evidence   of   proceedings 2181 

other   papers   presumptive    evidence   of    proceedings   and 

facts 2181 

operates  to  exonerate  from  debts  and  liabilities 2182 

cancellation    of  judgment   against   debtor 2182 

debts^  to  foreign  creditors  not  discharged 218S 

liability  on  foreisrn  contract  not  discharged 218JJ 

debt  or  duty  to  United  States  not  affected 2184 

liability  to  state  for  taxes  not  affected 2184 

for  money  received  as  public  officer  not  affected. .  2184 


INDEX. 

XnsoWeni  Debtor*  —  Contiuiied. 

I.  DiscHARGX  FSOM  DEBTS  —  Continucd. 

4.  The  discharge;  its  effect  —  Continued. 

how  validity  tested  by  creditor , •  tlW 

debtor  to  be  released  from  imprisonment  for  dischargttd 

debt   or  liability    M89 

when  void  for  fraud  or  misconduct  of  debtor 2186 

ralidity  of  discharge  may  be  attacked  on  motion  to  vacate 

order   of   arrest    §1 

on  motion  to  vacate  execution  against  person 2187 

limitation  of  action  against,  to  recover  chattel 383 

discharged  debtor  to  give  security  for  costs 8260 

II.  Exemption  raoic  arxest  or  dischaegb  yok  imprzsonmemt. 

who  may  apply  2Ji§ 

to  what  court  application  made 21^ 

contents  and  verification  of  petition 21^ 

petitioner's   schedule   2190 

affidavit  to  schedule    2191 

order  to  show  cause 2192 

publication  and  service  of  notice  of  application 2192 

Procedure   . 2193 

earing  2193 

trial  of  contested  application 2193 

order  directing  assignment   2194 

nomination  and  appointment  of   trustee 2194 

contents  and  effect  of  assignment 2194 

when  exemption  from  arrest  or  imprisonment  to  be  granted . .  2195 

order  to  be   recorded 2196 

release  of  petitioner  from  imprisonment. 2197 

debts  and  liabilities  not  affected  bv  exemption 2196 

lien  of  judgment  or  decree  not  affected  by  exemption 2198 

order  of  exemption  void  for  misconduct  or  fraud  of  debtor. .  2199 

validity  of  exemption  may  be  attacked 2199 

debtor  exempted  from  arrest  to  give  security  for  costs 8269 

■fsapectlon. 

Sec,  also,  "  Physical  Examination.** 

Or   BOOKS   AND  PAPERS. 

court  may  order    803 

general  rules  of  practice  to  prescribe  cases  for,  and  procedure.  804 

petition    806 

order  to  discover  or  show  cause 805 

stay  of  proceedings  pending 805 

vacating  order  to  discover  or  show  cause 806 

order  on  return  of  order  to  show  cause 807 

appointment  of  referee  to  superintend 807 

fees  of  referee   807 

punishment  for  disobedience  of  order 808 

striking  out  pleading   for  disobedience  of  order 808 

dismissal  of  complaint  for  disobedience  of  order 808 

exclusion  from  evidence  on  disobedience  to  order 808 

disobedience  to  order  a  contempt 808 

effect   of  papers,   etc.,   produced 809 

of  property  levied  on  under  execution 1384 

surrogate's  books  to  be  open  to 249f 

of  books  on  obtaining  relief  from  subt^ana  duct^*  «ecum 867 

Insarance  Companlen. 

policyholder  not  disqualified  to  act  as  judge  of  r.ppellate  court. .  46 

petition  by,  for  change  of  name 2411 

superintendent  of  insurance  to  approve  chan^w 2411 

contents  of  petition   for  change 2412 

order  changing  name  to  be  filed   with  superintendent  of  insur- 
ance    2414 

proceedings  to  change  name  of  town  or  county  co-operative  in- 

wrancc  companies  , . . , .  JJ4XX,  8413,  2414 
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Imanrance  Companien  —  Continued. 

excepted  from  provision  for  vdtintary  dissototiott 

service  of  summons  from  jiwtioc's  «o«^  on. .......... .     ^^-.  ^^ 

residence  for  purpose  of  jurisdiction  of  jusUce's  court...  28».  2W1 

Intevest.  ^^^ 

after  sufficient  tender I'm 

-  judgment,  runs  from  tune  of  entry f^JJ 


on 


of  restitution  . 


209 


of  court  of  claims   V  *  * '  'i*  *J  *J  *•"  '•"  Vi'J.^l«»  i9«l 

from  time  of  rendition  of  verdict  to  be  included  injudgaient..  1^ 

execution  to  specify  date  from  which  to  be  computed.. 13» 

to  be  added  to  verdict  for  causing  death  by  negligence iwi 

Interpleader. 

when    ordered     • ^Tt^^ 

terras   within   discretion  of  court.. oSn 

suit  by  debtor,  demanding  judgment  of »*"J 

may  be  ordered  iu  court  of  claims -^* 

Interpreters. 

appointment  of,   in  Kings  county » ^ 

for  county  court  of   Kings \»k?S 

for  surrogate's  court  of   Kings  county m 

of  city  court  of  New   York • ™ 

punishment   for   falsely  interpreting ^ 

not  to  receive  fees  for  official  services. 33J 

appointment  of,  for  justices  in  peace  court  of  Brooklyn. . .  8U1-3XM 

Interroffatorles. 

for  examination  of  witness,  see  "  pBPonTioii." 

Intervention. 

person  interested  may  apply  to  be  made  party 40 

Intestate. 

definition  of,  in  surrogate's  proceedings 2514 

Inventory. 

on  attachment,  see  "  Attachment." 

committee  of  property  of  incompetent  to  file  inventory «41 

annual  examination  of  inventory ^« 

order  that  committee  file  inventory  or  supply  deficiency.  g42 

of  decedents'  estates   2711 

contents  of 2714 

supplemental,  of  subsequently  discovered  property 2T14 

return  of  inventory    2715 

executor,  etc.,   neglecting  to  return  to  be  excluded  from 

administration    2715 

compelling  return 2716 

attachment  for  disobeying  order  to  return  inventory 2716 

when  inventory  may  be  contradicted  in  action....   1832.  1834 
liability  for  uncollected  demands  included  in 1833,  1834 

of   general    guardian,    annual 2842 

affidavit    2843 

to  be  examined  by  surrogate  annually 2844 

supplyinpr  defects  in    2845 

of  guardian   appointed  by  will  or   deed 2855 

IrreffnlarKles. 

See,   also.  "Amendment;"   "Defects;"   "Mistakes." 

cured  by  judgment  on  verdict,  etc 721 

to  be  supplied  by  court 722 

power  of  court  to  amend  process,  pleadings,  etc 728 

immaterial  errors  to   be  disregarded , , ,.    fH 
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TIOM." 
I.   Of  LAW  AKt>  YACt. 

defined fla<J 

must  be  disposed' of  by  trial 060 

order  of  trial  of  issues  of  law  and  of  fact 9C6 

court  may  direct  order  of  trial  of  issues  in  same  action ....  067 

separate  trial  of  one  or  more  issues 073 

immaterial  issues  need   not  be  tried 075 

to  be  tried  at  terms  held  by  one  judge  only >  876 

filing  note  of 977 

in  N.  Y.  city  court 8162 

order  on  calendar   978 

order  of  disposition  of 978»  979 

either  party  may  bring  to  trial 080 

ei  law  triable  by  court 969 

when  it  arises 964 

triable  af  special  term 076 

^                   triable  in  any  county  in  judicial  district 090 

when  to  be  tried  as  contested  motion 976 

severance  of  issues  of  fact  and  of  law  on  different  causes 1220 

of  fact;  when  it  arises 964 

t riabl e  by  j  u ry 96Q 

what  issues  triable  by  court 960 

counterclaim  deemed  an  action  for  purpose  of  trial  by 

court  or  jury   974 

when   issue  arises  on  alternative  mandamus 2079 

costs  when  issues  of  law  and  of  fact  joined W2,  3233 

when  several  issues  of  fact  joined 8284 

n.    SpZCIAL  issues  fOR  TRIAL   RY  JURY. 

feigned  issues  abolished  and  order  substituted 828 

■  as  of  n gh t 97O 

when  discretionary. 97I 

trial  of  issues  remaining  after  jury  trial  of  specific  questions!  972 

now  settled  and  tried  in  action  to  annul  marriage 1753 

settlement  of,  in 'action  for  divorce I757 

on  opposition  to  insolvent  discharge  from  debts '.  2168 

on  application  for  exemption  from  arrest,  etc 2193 

Jan..  '• 

detention  of  dvfl  prisoners  In,  see  "  tuptLHottumt,** 

I.   DXSIGNATION   AND   CUSTODY    OF. 

keeper,  etc..  of  county  jail  exempt  from  jury  service 1080 

in  New  York  county 120 

custody  of.  . .*.V.".V.V.V*12b'  121 

In  counUes  other  than  N*w  York 121 

prisoner  may  be  detained  in  either  of  several \\\\\\\\\ '. !  122 

civil  and  criminal  prisoners  to  be  kept  separate 123 

males  and  females  to  be  kept  separate. 124 

misdemeanor  to  violate  provisions  for  separation  of  prisoners.  125 

custody  and  detention  under  federal  process 133 

appointment  of  physicians  126 

removal  of  sick  prisoners  to  hospital '.'.'/'  127 

liquors  not  to  be  sold  or  used  in .  128 

permit  to  use  liquors  in 129 

misdemeanor  to  bring  liquor  into ! ! !  1 1 ! ! !  I  130 

to  suffer  use  or  sale  of  liquor  in '.'!!!!!!!!  130 

oesfgnation  of,  if  jail  becomes  unfit i^K 

revocatioa  of  designation  of 'V.'; im 
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Jails  —  Continiied. 

I.  DsstGNATioN  AND  CUSTODY  Of  —  Continued. 

designation  of  jail  to  be  served  on  sheriff ».<•«....  137 

removal  of  prisoners  on  jail  liberties  to  new  jail 1^ 

revocation  of  temporary  designation   . . .  i 141 

removal  of  prisoners  in  case  of  fire 1-13 

temporary  designation  during  absence  of  judge 144 

production   of  civil  prisoner  on   indictment 15K 

place  of  sheriff's  confinement  deemed  a  jail 176 

must  be  delivered  to  new  sheriff 1H4 

enforcing  delivery  of,  to  sheriff's  successor 198 

Jail  lilbertlea. 

I.  Designation  of. 

in  case  of  desiniation  of  temporary  jail 13^-140 

on  revocation  of  temporary  designation 142 

designated  in  the  several  counties 145,  146 

to  continue  until  altered 14^ 

how  laid  out 147 

resolution  establishing,  to  be  posted  in  jail 14S 

II.  When  entitled  to. 

who  admitted  to  149 

undertaking   for    150 

is  for  indemnity  to  creditor 151 

to  be  filed 1:4) 

justification  of  sureties 150 

exonerates  sheriff  from  liability 15** 

deposit  of  money  in  lieu  of  undertaking 5^ 

prisoner  committed  if  surety  insufficient 152 

sureties  may  surrender  prisoner 153 

manner  of  surrendering^  prisoner   154 

sheriff  entitled  to,  on  giving  bond 177 

person  arrested  by  coroner  m  action  by  sheriff  as  plaintiff  en- 
titled to la) 

undertaking  for,   by  person  arrested  by  coroner 18U 

person  taken  in   execution   for  penalty  or  forfeiture  not  en- 
titled  to    8082 

prisoner  for  contempt  or  misconduct  not  entitled  to 157 

not  entitled  when  confined  on  execution  for  woman's  earn- 
ings     , 3221 

III.  Escape.     See,  also,  "  Escape." 

escape  defined    155 

sheriff's  liability  for  escape  from 158,  13» 

liability  of  coroner  for  escape  of  sheriff 177 

escape  of  person  arrested  by  coroner 181 

penalty  for  connivance  at  escape 159 

money  deposited  to  be  applied  to  damages 582 

IV.  Action  on  bond. 

return  of  prisoner  as  defence   IfiO 

sureties  may  make  any  defence  available  to  sheriff ICfi 

Judgment  against  sheriff  evidence  against  sureties l<il 

summary  judgment  for  sheriff  against  sureties 1G2 

application  for  summary  judgment  for  sheriff 183 

stav  of  proceedings  on  judgment  for  sheriff I<i4 

iuogment  against  sheriff  for  escape  is  evidence  of  damages. . .  IS) 

by  person  causing  confinement  oi  prisoner 166 

measure  of  damages   1<i7 

action  for  escape  barred  by  action  on  bond^ 168 

defences  in  action  by  person  causing  imprisonment 169 

stay  of  judgment  for  escape  pending  action  by  sheriff  on  bond.  170 

coroner  may  prosecute  undertaking  of  sheritt  for  liberties....  178 

action  undertaking  given  by  person  arrested  by  coroner 180 

J«C«riioii  Connty-. 

jail  liberties  for  4......... 145 

127» 


INDEX.  * 

Joinder. 

of  causes,  see  "  Pleading."  VI, 
of  parties,  see  "  Parties,"  IV. 
Joint  neMom. 

estate  of  party  jointly  liable  not  discharged  by  death Too 

non-jomder  or   misjoinder   in   action  against  joint   debtors  en- 
gaged in  transportation   19ri5 

separate  composition  with  one  does  not  release  others 1041? 

satisfaction  of  judgment  upon  composition  b^  one 104'i 

rights  of  co-debtors  not  affected  by  composition  with  one 1941 

consent  to  insolvent's  discharge  has  effect  of  composition 215J 

confession  of  judgment  by  one 1271 

I.   PROCBDUEB^    ETC.^    WHEN    ALL    MOT    8SKVSD. 

action  may  proceed   108m 

judgment 1032 

docketing  judgment 1036 

effect  of  judgment   1033 

execution 1034 

enforcement  of  execution 1035 

in  supplementary  proceeding  against  one  or  more 2461 

Joint  property  may  be  reached  Ui  judgment  creditor's  action..  187> 

Jn  jmtice's  court. 

rendition  and  entry  of  judgment 8020 

execution 3020 

docketing  transcript  of  judgment H021 

n.  Action  to  charge  ohb  not  served  in  previous  suit. 

may  be  maintained 1037 

complaint 1088 

defences  available   1030 

provisional  remedies 1040 

Judgment 1041 

execution 1041 

costs 1041 

separate  action  against  partner  not  sued  or  served  in  original 

suit 1046 

joint  property  may  be  reached  in  supplementary  proceedings 

on  judgment 2461 

-    action  on  justice's  judgment  against 8021 

IIL  Actions  on  joint  and  several  liability. 

severance  on  death  of  one  defendant 758 

consolidation  of  actions  810 

persons  jointly  liable  deemed  one  person  in  action  against  de- 
fendants severally  liable 457 

failure  to  join  persons  jointly  liable  with  defendant  severally 

liable... : 467 

.Toini-Stoclc  A««oclatioB«. 

included  in  term  "  person  '*  in  condemnation  law 8858 

service  of  summons  on  stockholders  by  publication 488,     480 

filing  of  statement  of  names  of  members 1045 

non-joinder  or  misjoinder  of  defendants  in  action  against  per- 
sons engaged  in  transportation • . .  1046 

proceedings  to  sell,  mortgage  or  lease  real  property,  tee      Sale 
o»  Real  Property." 
Joint  Tenants. 

See,  also,  "  Partition.** 

separate  action  in  ejectment  by 1600 

ouster  to  be  proved  in  ejectment  between  co-tenants 1616 

action  for  waste  against  co-tenant 1666 

for  proportion  of  profits  against  co-tenant 1666 

1279 
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tena  defined   « SMI 

disobedience  of  inferior  masistntte*  judge  or  eflicer  jwniihaWr..       14 

convention  of  judges  to  nuJce  general  rules  of  practice 17 

power  to  adjourn  term  of  court 34 

vacancy  or  change  in  office  not  to  cause  discontinuance 2S 

may  settle  case  or  make  return  after  expiration  of  term K 

adjournment  of  term  for  absence 35 

may  change  place  of  holding  court  of  record 40 

may  adjourn  actual  acesion  to  another  place 41 

not  to  decide  question  not  argued  before  him 4€ 

disqualification    for   interest    46 

by  relationship  to  parties • 46 

judge  oi   appellate  court  not  disqualified  by  being  policyholder 

ol  company -_.       46 

not  to  be  interested  in  costs  47.      49 

residence  or  payment  of  taxes  in  town  does  not  disqualify 4^ 

must  not  practice  in  his  own  court 40 

law  partner  or  clerk  cannot  practice  before  him 49,      Sn 

not  to  act  as  attorney,  etc.,  in  matter  before  him 5ft 

not  to  take  fees  for  advice  in  matters  before  him,  etc 51 

continuance  of  special  proceeding  on  death,  etc S2,       5S 

of  court  of  record  to  file  certificate  of  age ^ M 

permitting  person   to  practice  unlawfully  in  New  York  city  a 

misdemeanor 64 

oaths  and  affidavits  may  be  taken  before S42 

not  to  be  apoointed  referee  except  by  consent 10C4 

annointed  referee  bv  consent  to  act  without  compensatioii 10S4 

clerk,  etc.,  of,  not  to  act  as  referee,  etc 1«  « i 

of  court  of  record,  disqualified  as  trial  iuror liCJ 

mode  of  exercising  authority  to  issue  habeas  c<M-pus 2>*-) 

justices  of  city  court  of  New  York SC^\ 

suspension    from    office    ?.21 

designation    of   chief   justice 3:^:! 

remarks  or  comments  of  judge,  duly  excepted  to,  shall  be  sub- 
ject of  review 1323a 

tlcr'inition » . . . I2<¥i 

"judgment"   refers  to  judgment  in  civil  action :C143 

"  J  ndccmcnt  creditor  "    defined    3343 

"  judifment  creditor's   action"   defined    3343 

classified  as  interlocutory  and  final VMO 

L  RsVDfTlON   AHD   SKTftY. 

1.  General  provisiont, 

of  court  c  f  claims 260 

of  appellate  division  on  appeals  frori  court  of  -claims!.    .     275    I 

to  be  signed  bv  clerk  and  filed t23<? 

clerk  to  keep  "  jud^ent  book  " 1236 

to  be  recorded  in  judgment  book 12M 

may  be  entered  in  term  or  vacation 1202 

application  for,  to  single  judge  in  first  instance l5ai 

order  for,  without  notice  by  judge  out  of  court 1203 

leave  to  withdraw  motion  for 7TT 

subsequent    application    t6   another   judge,    after   refusal, 

forbidden 777 

may  be  for  or  against  any  of  parties 1204 

may  determine  rights  of  parties  on  same  side 13iM 

may  grant  affirmative  relief  to  defendant   1204 

for  or  against  married  women    12iK 

on  issue  joined,   plaintiff  may  have  any  relief  consistent 

with   complaint y^dl 

rate  of  damages    '.['.'.'.   l'>{^ 

bears  interest  from  time  of  entry !.!!!...   1211 

directing  sale,  may  direct  delivery  of  possession .',  167.-1 

on     counterclaim     ijqjj 

affirmative  relief  to  defendant  on  counterclaim*...!....!     'soi 
amendment,  when  against  defendant  by  fictitious  name..  1251 
1280 


Jvosteenis  —  Contlatted. 

I.  RxNDiTxoN  AND  BNTRY  —  Continued. 
1.  General  provisions  —  Continued. 

on  admission  of  part  of  demand , SH 

on  frivolous  pleadings , 537 

^n  acceptance  of  tender 734 

of  offer  to  liquidate  damages  conditionally 736 

on  defendant's  offer  to  compromise 738 

■gainst  one  or  more  defendants  severally  liable 456,  1205 

in  action  to  enjoin  proceedings  after  verdict,  etc 615 

discharge  from  arrest  for  delay  in  entering 572 

motions    for    judgment  on    pleadings 647 

%  After  death  of  party. 

not  to  be  entered  against  party  who  dies  before  verdict. .     765 

on  death  of  party  after  verdict,  etc 763,  1210 

effect  of  entry  after  death 1210 

3.  Interlocutory. 

may  state  substance  of  final  judgment 1231 

may  require  settlement  of  final,  oy  court  or  referee   ....  1231 

award  of  costs  in    1231 

motion  for  new  trial  after  .' 1001 

on  deciaioii,  etc.,  in  action  for  divorce 1774 

4.  After  trial  of  issues. 

decision  of  demurrer  to  direct  final  or  interlocutory.....  1021 

to  be  entered  in  conformity  to  general  verdict 1189 

after  trial  of  several  issues  of  law  and  fact 1221,  1223 

final,  on  issue  of  law  only 1222,  1223 

after  jury  trial  of  specific  questions  of  fact 1225 

after  reference  to  determine  specific  Questions  of  fact. . .  1226 

on  trial  of  whole  issue  by  court  or  referee 1228 

motion  for  final,  on  interlocutory  judgment  entered  on 

decision  or  report  , , 1230 

motion  for,  on  special  verdict 1238 

on  verdict  sublet  to  opinion  of  court , 1234 

on  setting  aside  verdict  subject  to  opinion  of  court 1185 

Interest  from  rendition  of  verdict,  etc.,  to  be  included...  1235 
on  motion  for  new  trial  to  appellate  division  in  first  in- 
stance  * 1227 

final,  by  appellate  division  on  afiimuince  of  interlocutory.  1224 

of  appellate  division  or  general  term  on  appeal 1817 

on  determination  of  appeal  hf  court  of  appeals 1337 

on  appeal  from  inferior  to  supreme  couft. .  •  •  • 1845 

BL  In  speeiHe  actions  and  proceedings. 

in  action  to  annul  corporation  , 1801 

AfUtration. 

submission  may  stipulate  for  entry  on  award. ^ 2866 

entry  on  award 2378 

oii  death  of  party  after  onrard 2382 

In  what  county  to  oe  entered 2366 

Editor's  action  against  heirs,  etc. 

to   direct  collection   from  realty  not  aliened  hj  fle< 
fendant. ., /.....  1863 

Otvorce. 

•ntry  of  Interloeutory  judgment •< IT?* 

final  judgment  alter  tHree  monthe  ....•• 1774 

Power. 

interlocutory,  for  admeasurement  by  referee  or  com- 
missioners   1597 

ftntl  .—  -••••  1^18 

44^  1281 
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Jndmwk^ntu  —  Conttniied. 

I.  RsNDZTiON  AKD  BNT«Y  —  G>ntinaed. 

6.  In  specific  actions  and  proceedings  —  Contitttted. 
Executors  and  administrators. 

may  be  entered  against  all  as  if  all  had  appeared. . .  •  IftlT 
to  state  whether  awarded  personally  or  in  representa- 
tive capacity 1815 

for  costs 1835 

on  reference  of  disputed  claim  against  decedent's  es- 
tates  2718 

Foreclosure. 

final,  on  foreclosure  of  mortgage  of  realty 1626,  1627 

of  lien  upon  chattel 1730 

Joint  debtors. 

when  all  not  served. 1982,  1S33 

in   action  to   charge  joint   debtor  not   summoned  in 
previous  suit IMl 

Mandamus. 

final  order  in  mandamus  may  be  entered  m 

Jdatrimonia!  actions, 

to  he  rendered  only  b^  court 

in  divorce  and  separation 1771 

for  alimony  in  action  of  divorce 1759 

annulling  and  modifying  alimony,  etc.,  awarded  by. .  1771 

for  costs  in  action  for  divorce  or  separation 1760 

for  education  and  maintenance  of  children  in  action 

of  divorce 1750 

of  divorce  against  husband  does  not  affect  wife's  in* 

choate  right  of  dower • 17S0 

Nuisance, 

final,  for  plaintiff  in  action  for  nuisance 1662 

Partition, 

interlocutory. 1546 

final  of  partition  on  report  of  commissioners 1557 

to  direct  delivery  of  possession 1558 

final  confirming  sale  1577,  1578 

to  be  entered  in  county  where  property  situated 1677 

may  be  recorded  in  each  county  wnere  lands  are....  1506 

Qua  warranto, 

of  ouster  from  office 1066 

Replevin, 

final,  whan  distinct  chattels  awarded  to  different  par- 
ties.   1728 

fintl 1760 

in  justice's  court 2881 

6L  tn  justices^  courts, 

when  to  b»  rendered  and  entered 8015 

of  nonsuit. 8018 

upon  counterclaim  in  justice's  court 2040 

upon  verdict  or  decision 8014 

on  remission  of  part  of  verdict  or  decision 8016 

rsodition  and  entry  against  joint  debtors 8000 


INDEX. 
^udmtBk^uim  —  Continued. 

II.   Br  DSPAULT. 

without  application  to  court  in  actions  on  contract,  etc. . . .  •  i  •     420 

when  notice  of  sum  demanded  not  served  with  summons 419 

when  complaint  not  served  with  summons 410 

when  clerk  may  enter  1212 

on  verified  complaint   1213 

on  unverified  complaint  1213 

proof  of  loss  of  instrument  and  contents 1213 

when  plaintiff  must  apply  to  court 1212,  1214 

proceedings  on  application  to  court 1215 

application,  on  service  by  publication 1216 

for  money  only,  to  be  entered  on  service  by  publication  only 

when  attachment  issued  1217 

papers  to  be  filed  on  entry  on  summons  by  publication 1217 

when  to  be  entered  against  infant  defendant 1218 

notice  to  defendant  of  application  for  judgment 1219 

oh  failure  to  reply  to  counterclaim 615 

on  default  of  answer,  judgment  not   to  exceed   demand   for 

relief 1207 

ascertaining  damages  on  application  for 1215,  1216 

in  replevin 1729 

notice  to  defendant  of  assessment  of  damages 1219 

demand  of  notice  of  assessment  of  damages 1219 

in  matrimonial  action,  to  be  rendered  only  by  court. . .  1229,  1753 

1774 
when  defendant  served  by  publication,  etc,  may  defend  after 

final  judgment 446 

relief  against  default  within  one  year 724 

III.  By  coMressiott. 

jurisdiction  of  N.  Y.  city  tcmri  to  efttef...i«««*« .«».•  M 

of  Alban:^  city  court 3224 

•                         of  Troy  justice's  couxt ».  8225 

when  judgment  may  be  confessed 1273 

married  woman  may  confess i 12273 

verified  statement  for  1274 

statement  may  be  filed 1275 

on  filing,  judgment  to  be  entered 1275 

costs  and  disbursements  on 1275 

not  to  be  entered  after  defendant's  death 1275 

judgment-roll 1276 

docketing  and  enforcing ^ . . . .  1276 

execution  when  debt  not  all  due 1277 

successive  executions  as  debt  falls  due 1277 

by  one  of  several  joint  debtors 1278 

In  juttice's  court. 

jurisdiction  of  Justice  to  render 2864 

entry 8010 

mode  of  confessing 8011 

when  judgment  voi/   «....« « . .  8012 

rV.  JUDGMEKT-ftOLL. 

destruction  of  judgment-rolls  not  authorised. . . « <  i . .       21 

not  a  lien  until  roll  filed 1260 

cannot  be  enforced  until  roll  is  filed 1289 

to  be  filed 1237 

of   what  roll  consists    1237 

decision  or  report  of  referee  forms  part 1022 

on  entry   by  default 1237 

by  whom  prepared 1238 

indorsement  of  time  of  filing   1239 

how  indorsed)  on  entry  after  death   121tt 


INDEX. 

Ittdflrmetots  —  Contlnned. 

IV.  JuDCMKNT-Bozx — Continued. 

admission  of  counterclaim,  part  of 612 

order  substituting  successor  of  officer  or  trustee  to  be  annexed.  766 

memorandum  of  tender  and  acceptance  to  be  annexed 734 

exceptions  to  decision  or  report  to  be  annexed 894 

final  order  in  condemnation  proceeding  to  be  attached 8g7& 

on  award  in  arbitration 2379 

on  confession 1276 

on  submission  of  controversy 1281 

on  final  order  in  mandamus 3062 

replevin  papers  to  form  part  of 1717 

on  affirmance  by  api>ellate  division 1354 

on  appeal  from  justice  of  peace 3061 

copy  to  be  filed  with  secretary  of  state  in  action  to  annul  oor* 

poration 1303 

in  action  to  vacate  letters  patent 1969 

V.   DoCUTlNCk 

sections  7.245-1270  apply  only  to  Judgments  for  money 1273 

docket  books  to  be  kept 1245 

mode  of 1246 

clerk  to  furnish  transcript 1247 

filing  and  docketing  transcripts 1347 

penalty  and  damages  for  clerk's  neglect 1248 

dockets  open  to  search  and  examination 1240 

not  a  lien  until  docketed 12S0 

amendment 1260 

power  of  courts  over  docket 1269 

court  may  direct  docket  nunc  pro  tunc 1369 

return  of  execution  unsatisfied  to  be  entered 1265 

«ntry  to  preserve  lien  for  purpose  of  contribution  after  sale 

on  execution 1468 

cancelling  or  correcting  docket  on  reversal  or  modification  on  ' 

appeal 1321 

by  court  of  appeals 1322 

of  judgment  by  confession  1276 

of  compensation  and  costs  awarded  in  condemnation  proceed- 
ings.    3373 

of  decrees  for  money  by  surrogate's  court 268S 

of  award  in  arbitration 2379 

of  final  order   on   mandamus 2082 

of  fine  imposed  by  judgment  of  ouster  from  office 10^6 

of  judgment  charging  joint  debtor  not  summoned  in  previous 

suit 1941 

of  interlocutorv  judgment  of  divorce  awarding  costs 1174 

against  joint  cfebtors  when  all  not  served 1038 

separate   dockets   when   judgment   awarded    againtt  executor, 

etc.,  personally  and  as  representative 1816 

final  judgment  in  replevin 1730 

in  justice*  r.  court  2981 

orders  to  enforce  fines  of  jurors  in  New  York  county 1117 

unpaid  jury  fines  in  Kinprs  county 1156 

judgment  of  court  of  claims 309 

Transcripts  of  justices'  judgments, 

justice  may  give  transcript  after  expiration  of  term....  3028 

transcript  after  death,  etc.,  of  justice 3146 

may  be  docketed  within  six  years. 3017 

in  action  for  chattel 3Q19 

against  joint  debtors 3021 

in  another  county , 3022 

foreclosing  mechanics*  liens  in  courts  not  of  record 3410 

ot  Albany   city    court <iyOi^ 

of  Troy  justice's  court .....,,..., "^^ 

12S4 


INDEX. 

Jvdsnientfl  —  Conttniied* 

VI.  LiXN. 

of  judgment  of  court  of  claims  on  real  property  268 

no  licb  iwHl  roll  filed 1250 

XtBtai  docketed   1250 

Of   interest  in  real  estate  under  executory  contract. . . .  1253 

ughiBSt  defendant  by  fictitious  name   1251 

^HQemcnt  entered  after  death  not  a  lien  on  realty 1210 

M»refifi8e*money  mortgage  ranks  prior  to  judgment 1254 

Lliid&   after-acquired   property 1251 

rantinues  for  ten  years  only 1251 

time  of  stay  not  part  of  ten  years 1255 

acquired  by  levy  after  ten  years 1252 

continues  three  and  a  half  years  after  letters  on  estate  of  de- 
ceased debtor.  .    1380 

preserving  lien  for  purpose  of  contribution  after  sale  on  execu- 
tion   1485 

when  joint  debtor  not  summoned Id36 

of  final  judgment  in  replevin 1730 

order  suspending  on  appeal , 1250 

operates  from  entry  on  docket 1257 

in  counties  where  transcript  filed 1258 

restoration  on  affirmance  or  diamiaaal  of  appeal 1259 

cancellation  on  filing  of  satisfaction-piece..^ 1260 

not  affected  by  cancellation  after  discharge  in  bankruptcy. . .  1268 
after  reversal  or  modification  and  pending  appeal  to  court  of 

appeals lS2l 

docketed  against  decedent,  entitled  to 'preference 2719 

against  executor,  etc,  does  not  bind  decedents  realty  unless 

expressly   charged 1828 

against    executor,    etc.,    after    removal   does    not   bind    estate 

or  successor * 1830 

preference   in    creditor's   action    on   realty   not   aliened   over 

individual  debt  1862 

in  creditor's  action,   no  lien  on  realty  aliened  before  notice 

of  lis  pendens  or  judgment 1858 

not  affected  by  order  exempting  insolvent  debtor  from  arrest 

or  imprisonment 2198 

of  judgment  of  justice's  court ....« .., 8017 

VII.   PEFKCTS    AND     Xaftt^UtAKITXES. 

defects  cured  by  judgment  on  verdict,  etc 721 

informalities   in  entering,  and  in  roll  cured  by  judgment  on 

verdict,  etc    • .• ; J21 

referee's  omission  to  take  oath  docs  not  vitiate <fl 

amendment,  when  against  defendant  by  fictitious  name 12ol 

VIII.  Vacating  ahd  settiko  aside. 

in  court  of  claims JJJ 

extension  of  time  of  heir,  etc.,  of  deceased  ijarty,  to  move. .  785 

for  error  at  interlocutory  reference  or  inquisition 1282 

motion  for  irregularity  to  be  made  within  one  year 1282 

motion  for  error  in  tact  to  be  made  within  two  years 1290 

by  party 1288 

after  party's  death 1284 

by  person  not  a  party JMo 

by  one  of  several  parties 1286 

notice  of  motion  •  1287 

notice  to  grantees  of  property  affected 1^ 

service  of  notice    1289 

exceptions  for  disability  1291 

restitution 1292 

modification  of,  for  dower,  when  rental  value  changes 1614 

rfYOking  judgment  of  separation,  on  reconciU«tioo « 1 1 1  ?  •  X19t 


INDEX, 

Jttdvments  —  Contlnved. 

IX.  Restitution  on  reversal  or  vacating. 

when    defeRdant    served   by   publication    defends  after   final 

judgment 44S 

on  granting  new  trial 1009 

when  vacated  or  set  aside 12S2 

on  reversal  or  modification  on  appeal 1X23 

interest  on  judgment  of  restitution 1211 

when  proi>ertx  sold ..•    1^^ 

does  not  affect  title  to  property  sold 445.  1323 

recovery  of  purchase  money  on  eviction  of  purchaser  under 

sale  on  execution  1479 

X.  Assignment. 

may  be  assigned  19fl2 

assignor  must  acknowledge  assignment 1262 

on  vacating  or  reversal,  carries  cause  of   action  only  when 

assignable  before  judgment   1913 

may  be  filed   -. 1270 

to  be  noted  on  docket  when  filed 1270 

receiver,  etc.  may  file  notice  of  appointment  and  ownership..  1208 

assignee  for  benefit  of  creditors  may  file  notice 1263 

XL  Evforcbment. 

stay  pending  appeal  or  new   trial,   see   "Appeals;  *'   **  New 

Trial." 
not  to  be  stayed  on  appeal  for  more  than  thirty  days  without 

security 13R1 

suspension  of  sale  of  realty  pending  appeal  from  refusal  of     

specific  performance 1323 

for  money  on  contract,  not  to  be  enforced  by  imprisonment..        16 

when  enforceable  by  execution    1240 

execution  on  judgment  of  court  of  claims 209 

on  decree  tor  monejr  by  surrogate's  court 2554 

when  enforceable  only  against  attached  property Kfl,     706 

by  punishment  for  contempt 1241 

how  real  property  sold  under  direction  of 1242 

sale  to  be  by  auction  and  in  daytime 13S4 

oonvevance  on  sale  under,  to  state  person  whose  interest  is 

sold 1244 

levy  on  real  property  after  ten  years 1252 

notice  of  levy  on  real  property  to  be  recorded  and  indexed..  1252 

appointment  of  referee  to  do  act -. 1290 

of  receiver  by  or  after 713 

of  judgment  for  necessaries,  etc,  against  earnings,  trust  in- 
come, etc 3391 

of  judgment  on  award  in  arbitration 23M 

of  affirmance  or  modification  on  appeal 1319 

against    executor,    when    to    be   enforced   against   decedent's 

property 1814 

Of  ptstices^  courts, 

issuing  execution 8017 

against  person 30.'8 

on  judgment  against  joint  debtors 3020 

not  affected  by  discharge  from   imprisonment  on  execu- 
tion  3087 

XII.   CORTRlBtJTlON   BETWEEN   DEBTORS. 

enforcing  by  original  judgement  after  sale  on  execution 1484 

preserving  lien   of  original  judgment   for  purpose  of  contri- 
bution  .^ 1485 

entry  on  docket  to  preserve  lien  of  original  judgment 1486 

Xin.  Satisfaction. 

presumption  of  satisfaction    376,     378 

on  composition   by  one  joint   debtor 1943,  1944 

on  redemption  by  creditor  of  realty  sold  on  execution 1463 

hf  •ttomey  in  fact , , 1308 

1^  lase 
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XIII.  Satxspaction  —  Continued. 

by  assignee ••  ISM 

by  attorney  in  action 1260 

revocation  of  authority  of  attorney 1200 

satisfaction-piece  to  be  executed   by   party  or   his  executor, 

etc , 1260,  1261 

to  be  acknowledged 1260 

entry  of  satisfaction  by  execution 1264 

certified  copy  execution  and  return  satisfied  may  be  filed 1266 

dockets  of  transcripts  to  be  satisfied  on  certificate  of  clerk..  1267 

XIV.  Cancellation;  oiscHAacE. 

cancellation  upon  dischar^  of  insolvent  debtor 2182 

discharge  after  adjudication  in  bankruptcy 1268 

notice  of  application  to  cancel  against  bankrupt 1268 

XV.  Epfbct;  conclusivxnsss. 

of  court  of  claims  a  bar 200 

of  dismissal  not  a  bar  unless  on  merits 1200 

collusive,  not  a  bar  to  action  for  penalty  or  forfeiture 1886 

against  heir  or  devisee,  bars  action  against  executor,  etc 1821 

in  ejectment,  conclusive  as  to  parties  and  privies 1S24 

conclusive  effect  in  action  to  annul  marriage 1754 

effect  of  judgment  against  officer  of  unincorporated  asaocia* 

tion 1921 

on  award  in  arbitration   2880 

against  executor,  etc.,  not  evidence  of  assets 1824 

on  eviction  of  purchaser  at  execution  sale,  remains  in  force. .  1480 

foreign  judgment  does  not  affect  right  of  arrest 502 

right  of  arrest  for  fraud  not  affected  by  judgment  for  price, 

etc 052 

against  sheriff  for  escape,  evidence  of  damages  in  action  on 
bond  for  jail  liberties 160 

XVI.  Actions  on. 

limited  to  twenty  years 876 

adverse  possession  under  860 

limitation  of  action  on,  of  court  not  of  record 882 

when   cause  of  action  on  judgment  of  court  not  of   record 

accrues 882 

when  action  may  be  brought  on  judgment 1018 

when  proof  of  jurisdiction  necessary 682 

how  pleaded. 582 

proof  of  jurisdiction   and  judgment  of  justice  of  peace  of 
another  state 948-961 

In  Justice's  court. 

jurisdiction  over  action  on 2862 

how  proved 8156 

action  on  justice's  judgment  against  joint  debtors 8021 

costs 8154 

JTndffment  Creditors. 

action  by,  for  sequestration  and  distribution  of  corporate  pr<»* 

erty^  .  .  .. 1784 

to  eniorce  judgment  for  necessaries,  etc.,  against  earnings, 

trust  income,  etc 1301 

••  judgment  creditor's  action  "  defined   3848 

"judgment   creditor"   defined    8343 

action   to   discover  and   apply  property,   sec   "  Crkditors*   Ac- 
tions." 
action  by,  to  charge  property  of  joint  debtors  not  summoned, 
9ce  "Joint  Dutoks." 

lasT* 


mpsx* 

JvAsment  Debtonit 

discbarge  of,  from  arrest  or  fanprfamiwit,  set  "  EgjKfortami  ** 

"  Insolyint  Dmtom." 

JvAlelal  Departitaeiitfl. 

designated. •• • • • StS 

and  powers  of  courts  continued 4 

of  court  of  claims 264 

of  appellate  division  on  appeals  from  orders  and  judgments  of 

court  of  claims  275 

of  city  court  of  New  York 31S,     31f 

over  actions  for  services,  assaults,  ete.,  on  vessels 317 

no  admiralty    or   maritime   jurisdiction 317 

cannot  naturalize  an  alien 31S 

of  county  court   340 

co-extensive  with  supreme  court 34S 

power  to  remit  fines  and  penalties SGO,    351 

of  surrogate,  general   i 24T2 

to  be  presumed   2473 

not  lost  by  defect  in   record 2474 

effect  of  exercise  of 2475 

as  against  surrogates  of  other  counties 2476 

concurrent  of  two  or  more  surrogates 2477 

of  justice  of  the  peace  must  be  expressly  conferred 2861 

general,   civil 2?fS 

cases  excepted   from   civil 2863 

residental  requirements 2Nb8 

residence  of   corporation  for  purpose  of 2869,  2879-2^1 

ouster  of  jurisdiction  on  answer  of  title  to  realty. . .  2851-2968 

of  Hudson  mayor's  court 3196 

of  Utica  recorder's  court 3196 

of  Oswego  recorder's  court 3196 

of  city  court  of  Yonkers • 3203.  3204 

of  Albany  city  court 3223,  3224 

of  Trov  justice's  court 3223.  ^24 

of  Rochester  municii)al  court 3227 

provisional  remedy  gives  jurisdiction  of  action 416 

demurrer  to  complaint  for  lack  of 48^ 

to  counterclaim  for  lack  of 495 

lack  of,  not  waived  by  failure  to  plead 499 

does  not  avoid  undertaking  on  attachment 642 

when  proof  required,  on  plea  of  Judgment 532 

proof  of  iurisdiction  of  justice  ot  peace  of  adjoining  state.  948.    96^ 
in  replevin  acquired  by  seizure  before  service  of  summons. . . .  1693 

residence,  etc.,  required  in  action  for  divorce 1756 

in  action  for  separation 176S 

of  actions  against  foreign  corporations ITSO 

by  non-resident  against  foreign  corporation 17^ 

by  one  foreiprn   corporation   against   another 17^ 

of  proceedings  to  discharge  insolvent  debtors  from  debts 2iriO 

of  summary  proceedings  to  recover  possession  of  real  property. .  2234 
over  custody  of  persons  and  care  of  property  of  idiots,  lunatics 
and  habitual  drunkards 2820 

#iirr  and  Jvvoihi.  ^ 

"trial  iuror"   equivalent  to   "petit  juror *• 8343 

"trial   jury"  equivalent  to  "petit  jury" 3343 

•*  notify"   equivalent   to   "summons" 3343 

fury  of  part  aliens  abolished 1100 

jurors  in  criminal  cases 3350 

panels  may  be  ordered  to  be  destroyed 21 

niiconduct  of  juror  a  contempt ••,.•,••,«•,•,«,  1| 


^«iry  mnd  Jurors  —  Contlnned. 

forfeiture  and  damages  for  taking  gift  or  bribe. • .  • .  IIM 

for  making  gift  or  bribe  to  juror • 1194 

how  procured,  on  commisftion  for  appointment  of  committee  of 

incompetent 2330 

how  summoned  on  writ  of  assessment  of  damages. 2100 

summoning   and    impanelling    in    summary    proceedings    to    re- 
cover possession  of  land , 2247 

to  be  sworn  and  summoned  on  writ  of  assessment  of  damages.  .2110 

sheriff,  etc.,  to  keep  jury  in  special  proceeding 1196 

fine   for  misconduct  of  officer  attending   jury   in   special   pro- 
ceeding   1196 

exclusion    from  courtroom  during   argument  of   nonsuit 1190 

I.  Qualifications;  selection  and  attendance  op  trial  jusobs 

ELSEWHERE  THAN   IN    MEW   YOEK  AND   KINGS   COVNTIBS. 

1.  Quali6caiions. 

qualifications. 1027 

by  possession  of  real  estate  under  executory  con- 
tract   1028 

certain  public  officers  disqualified 1029 

exemptions  from  service 1,030 

evidence  of  exemption   M)81 

exemption  for  actual  service  in  New  York  county 1084 

disqualified  and   exempt  persona  to  be  discharged   from 

service 1082 

when  excused  from  serving 1038 

application  of  sections  1027-1033 1034 

2.  Preparation  of  lists;  drawing;  noti£cotion. 

supervisor,  town  clerk  and  assessor  to  make  jury  list....  1086 

names  to  be  taken  from  assessment-roll 1086 

duplicate  lists  to  be  filed  with  countv  and  town  clerks. .  1087 

county  clerk  to  make  and  deposit  ballots 1088 

old  ballots  to  be  destroyed 1080 

notice  to  town  officers  to  transmit  jury  list 1089 

to  serve  for  three  years 1040 

preparation  of  jury  list  in  cities 1041 

number  of  jurors  to   be   drawn   for  each  jury   term   of 

courts  of  record 1042 

when  drawing  to  take  place 1042 

drawing  and  notification  of,  in  county  court 367 

drawing  of,  for  adjourned  term  of  court 84 

notice  of  drawinsr   1043 

sheriff  and  county  judge  to  attend  drawing 1044 

sheriff  or  countv  judge  not  appearing,  to  be  again  notified.  1046 

officers  required  to  be  present  at  drawing 1046 

method  of  drawing   1047 

minute  of  drawing  to  be  made 1047 

list  of  persons  drawn  to  be  delivered  to  sheriff 1047 

sheriff  To  notify  jurors  and  make  return 1048 

list  of  jurors  arawn  to  be  furnished  to  applicants 1049 

names  of  jurors  who  have  served  to  be  kept  in  separate 

box 1050 

not  appearing  to  be  returned  to  ballat-box 1050 

drawing  to  be  from  second  box  when  first  exhausted ....  1051 

third  jury  box  to  be  kept 1062 

names  to  be  deposited  in  third  box 1063 

court  may  direct  drawing  from  third  box  to  fill  panel...  1054 

notification  of  jurors  drawn  by  order  of  court 1066 

justice   of   supreme   court    or    county   judge    may    order 

additional  iiirors  drawn   1066 

order  for  additional  jurors  to  be  filed  with  county  clerk. .  1067 
supreme  or  county  court  may  order  clerk  to  draw  addi- 
tional jurors 1058 

attendance  of  panels  in  Albany  county 1058 

drawing  of  additional  jurors ,«......  1066 
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2.  Prtparation  of  Usts;  drawing;  notification  —  CoBtmned. 

notification  of  additional  jurors lOBI 

county  court  may  designate  days  of  attendance  of  jurors.  1060 
deputy  county  clerk  possesses  powers  of  clerk  when   ab- 
sent  lOQ 

sections  1085-1061  not  applicable  to  New  York  or  Kings.  1068 

8.  Fines  for  non-attendance. 

amount lOTI 

imposition  of  fine  when  juror  personally  notified lOZS 

order  to  show  cause  when  juror  not  personally  notified..  liOTS 

mav  be  made  returnable  at  county  court 1074 

clerk  to  deliver  certified  copy  of  order  to  sheriff 1075 

hearing  upon  order  to  show  cause 1076 

discontinuance    when    death,    insanity   or    removal    from 

county  shown 10T7 

discontinuance  of  proceeding  on  satisfactory  excuse 1077 

sections  1072-1077  not  applicable  to  New  York  or  Kixigs.  1078 

U.    QUALXPXCATIONS;    SELKCTION    AND    ATTBNDAHCS    OP    TaiAI.    JUKORS. 
IN   NKW  YOaK   COUNTY. 

penalty  for  false  certificate  by  physician 1130 

for  refusal  of  information  to  commissioner 1121 

bribery  of  ofiicer,  etc.,  a  misdemeanor 1123 

acceptance   of    bribe   a    misdemeanor 112S 

concealment  of  offer  to  take  bribe  a  misdemeanor.. USI 

false  bwearing  perjury   1125 

1.  Qualifications;  exemptions;  excuses, 

qualifications 1029,  1079 

resident  defined lOOD 

persons  exempt  from  service 1061 

proof  of  right  to  exem|>tion 1062 

military  officers  to  certify  to  commissioner  persons  per- 

forming  military  duty    108S 

discharge  for  actual  service 1084 

when  excused  after  actual  service 10B4 

temporarily   excusing   from  attendance 1066 

when  and  how  juror  excused 106B 

appljrin^  to  be  excused  must  produce  notice  to  attend...  1087 

service  in  court  not  of  record  as  excuse 1088 

claims  for  exemption  to  be  heard  by  commissioner.  1090.  lOM 

3.  Commissioner  of  jurors. 

powers  and  duties   ICOO 

to  hear  and  determine  claims  for  exemption 1000,  1004 

may  appoint  assistants,  etc IQOl 

to  designate  assistants  to  attend  drawing 1001 

and  assistants  may  administer  oaths lOOl 

public  officers  to  aid 1092 

office  and  rooms   1003 

to  select  trial  jurors 1090 

to  prepare  jury  lists 1094 

clerk  to  certify  attendance,  excuses,  fines,  etc 1060 

to  receive  fines 1118 

accounts  of  commissioner 1118 

3.  Jury  lists;  drawing;  attendance, 

jury   year. 10fi4 

length  of  jury   service  required 1084 

preparation   of  jury   lists    ',,[]  ]0M 

voters  and   non-voters'   lists    .........!  1094 

notice  to  testify  to  juror's  liability  to  serve ','.  1095 
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H.  QvALipjcATiONs;  SELBCTioN,  XTC — Continued. 

8.  Jury  lists;  drawing;  attendance  —  Continued. 

penalty  for  disobedience  to  notice  to  testify  to  juror*t  lia» 

bility  to  serve   1006 

lists  to  be  returned  to  county  clerk 1096 

correction  of  jury  lists 1006 

ballots  to  be  prepared  by  commissioner  of  jurors 1007 

supplemental  lists 1007 

number  of  jurors  for  each  term 1008 

vhen  jurors  to  be  drawn 1090 

what  officers  to  attend  drawing 1000 

notice  of  drawing   1100 

adjournment  of  drawing  for  failure  of  officer  to  appear. .  1101 

when  drawn  on  adjourned  day 1102 

mode  of  drawing 1103 

minute  of  drawing 1103 

drawing  for  term  consisting  of  two  or  more  parts 1104 

commissioner  may  issue  notice  of  drawing  to  jurors....  1106 
copy  of  minute  of  drawing  to  be  delivered  to  commis- 
sioner   1106 

notice  to  attend  trial  term 1106 

service  of  notice  to  attend  trial  term 1106 

commissioner  to  make  return  of  notice  to  attend. 1106 

clerk  to  certify  to  aldermen   failure  to  personally  serve 

less  than  majority  of  panel 1107 

sheriff  not  entitled  to  fees  for  notifying  jurors  when  less 

than  majority  personally  served 1107 

order  for  new  panel  during  term 1108 

drawing  of  new  panel  ordered  during  term 1108 

notice  to  attend  to  jurors  drawn  during  term 1106 

4.  Imposition  and  collection  of  Unes, 

fine   for   non-attendance   .•...•«.•••.... 1100 

remission  of  fine   1100 

may  be  arrested  and  compelled  to  serve 1110 

remitting  and  enforcing  fines 1113 

order  to  show  cause  why  fine  should  not  be  enforced. . .  1118 

service  of  order  to  show  cause t 1118 

hearing  and  determination  on  order  to  show  cause 1113 

appeal  from  order  enforcing  payment  of  fine 1118 

orders  to  enforce  fines  to  be  docketed  as  judgments 1117 

lien  on  real  property  of  orders  to  enforce  fines 1117 

execution  on  order  enforcing;  fine 1117 

satisfaction  of  order  enforcing  fine 1117 

commitment   for   non-payment  of  fine 1117 

fine  to  be  paid  to  commissioner 1118 

corporation  counsel   to  prosecute  proceedings  to  enforce 

fines 1119 

actions  for  penalties  to  be  brought  in  name  of  city 1119 

compromise  and  discontinuance  of  actions  for  penalties.  1110 

report  of  corporation  counsel 1110 

5.  For  municipal  courts. 

how  selected 1110 

fine  for  non-attendance llll 

il  For  sheriff's  jury. 

drawing ••*.«•••• 1112 

bow  selected 1112 

division  into  panels « « • « 1112 
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III.   QUALirZCATlONS;    SKLBCTIOH    AKD    ATTSNDAHCB    Of    TtU^   jOtOtft  * 
IN    KINGS  COUNTY. 

corrupt  omission  of  juror's  name,   felony.... 1158 

willful  neglect  by  commissioner  a  misdemeanor 1159 

refusal  of,  or  false  information,  a  misdemeanor.... 1160 

suppression  of  notice  a  misdemeanor 1190 

false  certificate  of  physician  a   misdemeanor 1161 

1.  Qualifications:  exempiions. 

qualifications. 1020,  1126 

exemptions   from   service 1127 

proof  of  right  to  exemption 1128 

commissioner  to  receive  evidence  of  excmptkNi 1132,  IIM 

grounds  for  excusing  from  service 1190 

2.  Commissioner  of  jurors. 

to  select  Jurors  1182,  1135 

revision  of  jury  lists  under  supervision  of  justices 1132 

examination  of  jurors  as  to  qualifications 1132 

to  receive  fees  and  fines  for  benefit  of  county 1133 

to  provide  office,  etc.,  for  commissioner 1134 

to  receive  evidence  of  exemption 1186 

clerk  to  certify  attendance,  excuses,  fines,  etc.,  to  com- 
missioner   1131 

to  collect  fineg    1155 

to  report  and  pay  over  money 1163 

8.  Jury  lists;  drawing;  attendance, 

lengtlik  of  service  required 11^ 

how  selected 1132 

assessors  to  return  persons  liable  to  service 1135 

to  be  selected  by  commissioner 1135 

how  selected   from   assessors'   returns 1135 

publication  of  notice  of  selection 1136 

preparation  of  list  of  trial  jurors 1137 

filing  list 1137 

supplemental  Ksts 1138 

tu&ilots  to  be  prepared  and  deposited  in  box 1139 

notice  to  officers  to  attend  drawing 1140 

number  to  be  drawn 1140 

proceedings  preliminary   to  drawing 1141 

mode  of  drawing; 1142 

minute  of  drawing    1143 

boxes  to  be  Sealed  after  drawing 1143 

procedure  on   drawings  after   first 1144 

correction  of  lists    1145 

drawing  from  second  box  when  first  exhausted 1145 

panel  to  be  transmitted  to  sheriff 1146 

notice   to    attend    term 1129,1146 

days  for  which  jurors  notified 1147 

power  of  judge  to  excuse .* 1147 

judge  may  change  day  of  attendance 1147 

commissioner   to  make  return  of  service 1148 

order  for  new  panel  during  term 1140 

drawing  of  new  panel  during  term 1149 

notice  to  new  panel  drawn  during  term 1149 

compensation  to  judges  for  services  relating  to 1151 

jurors  in  special  proceeding  before  county  judge 1150 

may  be  arrested  and  compelled  to  serve 1153 

K  Imposition  and  enforcement  of  fines. 

fine  for  non-attendance • 1162 

QOtice  to  delinquents  to  show  eaute • 1154 
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m.  QuALiPxcATioNs;  sxLxcTioN,  BTC — ConHmiH. 

4.  Imposition  and  enforcement  of  tfarx  —  Contliitted. 

board  for  remisMon  and  oiforeement  of  fiaet..* 1154 

powers  of  board •••••....  1154 

commiMioner  to  collect  fines 1155 

return  of  unpaid  fines 1155 

precept  to  levy  on  personal  property 1155 

cnforcang  return  of  precept  by  commissioner 1156 

unpaid  fines  to  be  docketed  as  judgments. .............  1156 

lien  of  unpaid  fines  on  real  property. 1156 

execution  for  unpaid  fine • 1156 

discharge  of  lien  for  unpaid  fine .*•• 1157 

XV.  SvscUi.  Oft  tnucK  juky. 

what  courts   may  order 1063 

terms  of  order  for..... 1063 

notice  of.  striking 1064 

mode  of  Striking 1065 

notice  to  jurors  to  attend 1006 

jury  formed  as  in  other  cases 1067 

drawing  additional  jurors  or  talesmen 1067 

peremptory  challenges 10IS7 

disqualification   of  clerk  or  commissioner  of  jurors   for  in- 
terest.  1068 

party  applying  for  struck  jury  to  pay  expenses 1060 

V.   FoftXXGN  JUKY. 

copy  of  order  for,  to  be  delivered  to  sheriff • 1070 

mode  of  obtaining  •..•••• 1071 

notice  of  drawing • 1070 

notice  to  jurors  to  attend • •• ••••  1071 

VL   COLLBCnON  or  riNSS  ACAlNSt  DBUVOUSKTa. 

Sec*  also, 

as  to  New  York  county,  snpra,  II,  4. 
as  to  Kings  county,  supra.  III,  4. 

as  to  ether  parts  ox  the  state,  supra.  1,  $,  

elerk  to  issue  vwrrant  to  collect  to  sheriff 22M 

to  whom  v^arrant  issues  when  delinquent  resides  in  another 

county , 2204 

levy  of  execution  on  personal  property  under  warrant. .......  2206 

arrest  of  delinquent  under  warrant 2206 

return  of  warrant  2297 

proceedings  to  compel  sheriff  to  return  warrant 2207 

ssuance  of  new  warrant  on  return  of  first 2296 

«lerk  of  court  to  make  schedule  of  fines  imposed 2298 

In  special  proceedings. 

fine  for  non-attendance   « «•«••••...••.•..  1195 

'notice  of  Imposition  of  fine 1197 

.    remission  of  fine IIO'? 

special  return  of  delinquency  and  fine 1198 

collection  and  remission  of  fine  by  county  clerk 1199 

VII.  Tbiax  by  juky.      See,  also,  "Trtal." 

feigned  issues  abolished  823 

to  be  had  as  prescribed  by  code 1190 

exclusion  of  jury   from  courtroom   during  argument  of  mo- 
tion   for   nonsuit 1190 

%enire  to  procure  jurors  not  necessary 1191 

what  issues  are  triable  by «....•     968 

spHCcific  questions  where  jury  trial  not  of  right..... 828 

trial  may  be  continued  beyond  term •••       46 

jury  may  be  discharged  on  Sunday 6 

iwues  of  fact  in  partition ••••••••  iM4 
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VIL  TuAZ.  BY  ju«T  —  Continued.  "'* 

view  in  action  for  waste •• • ••  16P> 

tMu«  of  adultery  in  action  for  divorce 1767 

action  to  annul  corporation  triable  of  right 180O 

in  nature  of  qmo  warranto  triable  of  ri^t 1950 

to  vacate  letters  patent,  triable  of  right 1958 

issues  of  fact  on  alternative  mandamus 2063 

order  for  trial  of  questions  of  fact  arising  on  prohibition .  —  2099 
application    for   insolvent    debtor's   discharge  on    demand    of 

contesting  creditor 2168 

summary  proceedings  to  recover  possession  of  land 22i7 

questions  to  be  stated  on  application  for  appointment  of  com- 
mittee  for   incompetent    « 2334 

questions  of  fact  in  proceedings  before  surrogate  to  sell  realty 

to  pay  decedent's  debts 2647 

in  New  York  county,  of  proceedings  in  surrogate's  court  for 

probate  of  will 2647 

upon  reversal  of  decree  of  surrogate  in  probate  case _2Sffl 

action  to  determine  validity  of  will*  triable  of  right 2063a 

demand  for,  in  justice's  court 2990 

in  marine  causes  in  N.  Y.  city  court 3185 

VIII.    FOKMATION    OF  THE  JURY  AT  THE   TRXAZ. 

clerks  to  prepare  and  deposit  ballots 1163 

to  draw  ballots   1164 

mode  of  drawing 1166 

persons  drawn   from  juty 1166 

disqualification    for   relationship 1166 

objection  for   relationship 1166 

ballots  drawn  deposited  m  second  box 1167 

returned  to  first  box  when  jury  discharged 1168 

of  absent  and  excused  jurors  returned  to  first  box 1169 

second  jury  may  be  drawn  before  first  discharged 1170 

when   talesmen  to  be  procured  or  jurors  drawn   from  third 

box 1171.1172 

disqualification  of  sheriff  to  summon  talesmen 1173 

notice  to  talesmen  and  return  thereon 1174 

fine  of  talesmen   for   non-attendance 1174 

exceptions  and  challenges  to  talesmen • 1174 

no  objection  that  jurors  not  on  original  panel 1175 

peremptory  challenges 1176 

no  challenge  because  officer  drawing  party  or  interested....  1177 

because  officer  notifying  party  or  interested 1178 

not  disqualified  because  resident  or  taxpayer  of  municipality.  1179 

stockholder  of  corporation  partv  subject  to  challenge 1180 

employee  of  party  subject  to  challenge  11^ 

challenges  tried  by  court  only   11^ 

review  of  determination  of  challenges 1190 

IX.  Veedict. 

trial  deemed  to  continue  until  verdict • 992 

may  be  discharged  on  Sunday 6 

discharge  on   failure  to  agree .* 1181 

proceedings  after  disagreement    1181 

plaintiff  cannot  submit  to  nonsuit  after  jury  retires 1182 

to  assess  damages  in  action  for  money 1183 

to  find  single  damages,  and  court  to  increase,  when  double, 

etc.,,  damages  given 1184 

rendition  of  verdict,  subiect  to  opinion  of  court 1185 

general   and   special   verdict  defined 1186 

when  general  or  special  verdict  to  be  rendered , 1187 

appeal   from  judgment  where  general  or  special  verdict  ren- 
dered   1187 

special    finding  controls   general   verdict 1188 

entry  of  verdict  •,,»,,.. 1189 
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entry  of  judgment  on  verdict ••• 1180 

mistake  in  name  of  juror  cured  by  judgment  on  verdict,  etc. .     721 
no  civil  or  criminal  liability  for  verdict 1192 

X.  Fees  and  compensation  op  juboks. 

fees 3818 

mileage 8814 

supervisors  may  make  allowance 8314 

extra  pay  upon  protracted  trials 3316 

fees  in  special  proceedings ,. r .^. . . .  3816 

comoensation   on  commission    for   appointment   of   committee 

of  incompetent 2333 

sheriff's    fees    for   notifying ^ ,. 3307 

presentation    of    claims    by    jurors    and    disposition    of    un> 

claimed    fees    8381a 

XI.  JnEOB»  AND  JURY   TRIALS   IN    JUSTICES*    COURTS. 

delivery  of  jury  list  to  justice 290O 

venire 2891 

in  action  between  two  towns  or  cities 2982 

delivery,  execution  and  return  of  venire 2998 

preparation  of  ballots   2994 

drawing  jurors 2995 

attachment  against  jurors  in  default 2996 

new  venire 2997 

talesmen 2997 

jurors'   oath 2998 

mode  of  hearing  cause 2999 

rendition  of  verdict 8007 

discharge  on  disagreement 8008 

new   venire   on   disagreement 8006 

imposition  and  collection  of  fine  against  defaulters 8009 

fees. 8328 

Jvatlce  of  the  Peace  mnd  lils  Court. 

included  in  term  "  judge  " 8843 

not  a  court  of  record 8 

removal  of  action  to  county  court  of  Kings 2984 

provisions  applicable  to  Rochester  municipal  court 8226 

provisions  relating  to  justices'  courts  in  Brooklyn,  see  "  Brook- 
lyn Justices'   Courts." 

county  court  may  remit  fine  imposed  by 868 

may  discharge  person  committed  for  non-payment  of  fine.    868 

.  X  Powers  and  duties. 

application  of  general  orovisions  of  code « 8184 

tavern-keepers  disqualined 2866 

members  of  legislature  not  compelled  to  act  as 2867 

general  powers 2888 

may  be  excused  from  serving  as  juror 1083 

when  to  attend  drawing  of  jurors. .  r 1046 

to  hold  court  within  his  town  or  city 2868 

court  not  to  be  held  in  room  where  traffic  in  liquor  author- 
ized.   2868 

when  office  to  be  kept  open , 8141 

may  take  oaths  and  affidavits 842 

to  furnish  transcripts  and  copies 3149 

may  give  transcript  of  judgment  after  expiration  of  term....  3023 

proceedings  before,  may  be  proved  by  justice's  oath 940 

to  make  return  on  appeal  after  expiration  of  term 3064 

transfer  of  action  on  expiration  of  term A160 

because  justice  material   witness f  |161 

procedure  upon  transfer  of  action, ..,,•..••,•..•••#•. ••tt^   *lBSi 
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I.  PowzKS  AND  DUTIES  —  Continued. 

costs  upon  transfer  of  action  to  another  justice SIS 

reward  to  constable  forbidden SUS 

tiot  to  be  interested  in  litigation 3137 

inducements  for  business  prohibited 3137 

misdemeanor  to  violate  i)rovisions 3138 

forfeiture  of  office  for  violation  of  law 31S 

purchase  of  claim  or   interest  in   action  by  justice   or   con* 

stable  a  defence  3139 

failure  to  pay  over  m«ne^  a  misdemeanor 2153 

forfeiture  of^  office  for  failure  to  pay  over  money 3153 

IL  Mandates  of  justice. 

general  requisites SlSi 

containing  blanks  are  void 313S 

constable  to  execute  in  person 3157 

authorization  to  private  person  to  execute 3156 

sheriff  to  execute  in  case  of  resistance .^. 315B 

ni.  Books  and  papers  of  justice. 

docket  book 3140 

entries  to  be  made  in  docket  book 3140,  3141 

index  to  docket  book 3142 

papers  to  be  filed  and  preserved 3134,  3143 

to  deposit  books  with  town  or  city  clerk  on  removal 3144 

certificate  to  docket  book  deposited  with  town  or  city  clerk. .  3145 
town  or  city  clerk  to  demand  books  or  papers  upon  expira- 
tion of  term   3146 

tf anscrjpt  of  judgment  after  death,  etc 3146 

compelling  delivery  of  books  or  papers  to  town  or  city  clerk.  3147 

entries  in  docket  book  presumptive  evidence 3148 

in  case  of  death  or  absence,  proceedings  inay  be  proved  by 

original  minotca  or  sworn  copy 940 

transcript  from  docket  book,  subscribed  and  authenticated,  is 

evidence    S39 

docket  book  and  certified .  transcrii>t  are  evidcrce  in  justice's 
court    938 

IVk   PvNXSBMTNT  OF   CRIMINAL  CDNTXlt^tl. 

power  to  punish 2S70 

fine  and  commitment , 2871 

offender  to  be  heard 2872 

warrant  to  bring  offender  before  court. .,..  28*2 

record  of  conviction 2873 

re(iuisites  of  commitment 2874 

fine  to  be  paid  to  overseer  of  poor 2875 

V.  JlTRISDlCTION. 

must  be  expressly  coaferrcd » 2861 

gthttAl  civil  jurisdiction   ,....  2862 

cases  esccluded  from  2863 

may  rfcftder  judgment  by  confession ,.,..  2864 

actions  by  or  against  corporations 2866 

town  or  county  officers 2865 

by  executors,  administrators  and  trustees 2865 

by  receivers  in  sunplementary  proceedings 2885 

liow  afffected  by  residence  of  parties , 2868 

nsidence  of  corporation   3860.  2879 

of  railroad  corporation   2860,  2S8») 

of  express  companies   •....  2860,  2881 

ofsummary  proceedings  to  dispossess 225W 

diaoontinuance  when  accounts  exceed  $400 ...••., 205(l 

•wter  of,  on  answer  of  title  to  real  property.. «*•».,•..  Ml-3908 

ia9« 
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VI.  Summons. 

action  commenced  by  service  of  summons  or  appearance....  2876 

contents   of  summons    i 2877 

when  returnable 2877 

when  accompanied  by  order  of  arrest 2877 

time  and  manner  of  service 2878 

service   on  corporation    287y 

on  non-resident  partnership,  etc.   287y 

on  railroad  corporation    2880,  2882 

on  express,  insurance  and  teleg^raph  companies. .  2881,  2882 

designation  of  unknown  defendants   2884 

return 28&3 

second   and   third   summons    2883 

relation  back  of  second  and  third  summons 2883 

service  on  defendant  with  warrant  of  attachment 2910 

VII.  Appeakancb  of  parties. 

to  wait  one  hour  for  appearances 2893 

may  be  in  person  or  by  attorney  2886 

appointment  of  guardian  ad  litem  for  infant -plaintiff 2887 

proof   of   attorney's   authority    2890 

plaintiff  must  prove  case  except  where  a  verified  complaint 

is  served 2891 

effect  of  failure  of  defendant  to  appear. 2088 

constable  and  law  partner  of  justice  not  to  act  as  attorney..  2i889 

YtIL  OSOER   OF   ARREST. 

grounds  for  granting  order •••••••••••••• •••  2894 

not  to  be  granted  against  female • 28&I 

in  what  actions  order  may  be  granted 2806 

suiiiciency  of  papers , ••., 2896 

plaintiff's  undertaking  on  2896 

contents  of  order  2897 

execution  of  order 2898 

constable's  return 2899 

when  summons  accompanied  b>r  order  returnable 2877 

plaintiff  must  appear  when  notified 2899 

defendant  to  be  kept  in  custody 2900 

motion  to  discharge  from  arrest • 2901 

effect  of  order  discharging * 2902 

discharge  of  defendant  on  adjournment  by  plaintiff 2964 

privilege  from  arrest  not  abridged  or  affected 2904 

proof   of  extrinsic  facts  necessary  In  actions  for  misappro- 
priating funds. ••• • 2903 

fX.  Attachment  of  propextt. 

in  what  actions  warrant  may  be  granted 2905 

affidavit  on  application • . . .  2906 

grounds  for  issuing 2906 

warrant  to  be  issued  with  summons 2907 

form  and  contents  of  warrant 2907 

plaintiff's  undertaking 2008 

execution  of  warrant 2009 

sale  of  perishable  property    2909 

service  of  summons  and  warrant  on  defendant   21)10 

undertaking  by  defendant 2011 

redelivery  to  defendant  2911 

claim  by  third  person   2912 

bond  of  claimant  and  delivery  thereon 2912 

Judgment  in  action  on  bond  of  claimant • 2913 

action  by  defendant  on  claimant's  bond 2914 

return  of  warrant 2915 

notion  to  vacate  or  modifv  warrant 2916 

to  increase  plaintiff's  security 2916 

effect  of  vacating  warrant  on  jurisdiction 2917 

proceedinffs  when  summons  not  personally  served 2918 

effect  of  judgment  when  summons  not  personally  served 2918 

ocecutj^  9P  judgment  w^cn  summons  not  nersonally  served.  2918 
i:«97 
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X.   RXPLSVXN. 

jurisdiction  of  action • •«, 

when  action  may  be  brougiit • 2919 

requisition  to  issue  concurrently  with  summons 2B20 

affidavit  and  undertaking 2920 

requisition 2921 

execution  of  requisition    2922 

service  of  summons,  affidavit  and  requisition  on  defendant...  2922 

return  of  constable  2923 

exception  by  defendant  to  sureties  on  plaintifiTs  undertaking.  2924 

proceedings  by  defendant  to  reclaim  chattel 2^5 

justification  of  sureties    2926 

to  whom  chattel  to  be  delivered ^^ 

penalty  for  wrong  delivery  of  chattel 2928 

claim  of  title  by  third  person 2929 

defendant's  answer  may  demand  judgment  for  return 2930 

execution  on  judgment  for  delivery 1373,  1731.  2981 

damages  for  injury  to  chattel 1722,  2931 

verdict , 1726,  2931 

final  judgment,  docketing,  etc 1730,  2931 

issuance  of  execution   3088 

action  on  undertaking   1733-1735,  2931 

fwoceedings  when  summons  not  personally  seryed 2933 

action  not  affected  by  failure  to  replevy 2883 

XL  Flbaoimos. 

when  issue  to  be  joined •••••  2884 

issue  to  be  joined  before  adjournment  had 2934 

pleadings  enumerated 2U85 

comnlainL 2936 

verincatiun   of  written   complaint    21*36 

joinder  uf  causes  of  actiun    2937 

answer 293t$ 

verification  of  written  answer    2938 

demurrer 2938 

amendment  on  decision  of  demurrer   29X1 

may  be  oral  or  written    2940 

general   rules 2940 

setting  forth  account 2941 

instrument  for  payment  of  money 2941 

bill   of  particulars 2m2 

immaterial  variance  to  be  disregarded  2(Vi3 

amendments 2944 

counterclaims 2945 

of  party  suing  or  surd  in  representative  capacity 2946 

when  neglect  to  counterclaim  bars  action 2947,  2948 

XII.  Answer  op  title  to  seal  propeety  and  proceedings  tuerbon. 

answer  of  title   to  real   property    2951 

undertaking  of  defendant  on  answer  of  title 2952 

discontinuance  of  action  in  justice's  court    2934 

in  what  court  new  action  may  be  brought 2053 

effect  of  failure   to  Rive   undertaking   2955 

dismissal  when  question  of  title  raised  by  plaintiff 2936 

pleadings  in   new  action    2957 

when  undertakinR  before  justire   available    S5I 

as  to  one  of  several  causes  of  action 

xiii.  action5    to    forkclose    mechanics'    liens    in.      sec    "  fors« 
closure;"  '*  Mechanics'  Liens." 

XIV.  P.BocjtfPiNPS  won  yuFFERiyc  animals  tq  ^tray,     3ee  "  StkATS.* 
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XV.  Adjournments. 

by  justice.  . 2969 

on  application  ot  plaintiff 2960 

of  defendant 2961 

undertaking  on  application  by  defendant 2962 

without  undertaking  when  defendant  in  custody 2963 

undertaking  for  discharge  of   defendant   from  custody  pend- 
ing adjournment 2963 

discharge  of  defendant  on  adjournment  by  plaintiff 2964 

subsequent  adjournments  on  application  of  defendant 2965 

may  impose  terms  on  adjournment 2966 

not  to  exceed  ninety  days 2968 

on  issuing  attachment  for  witness 2967,  2968 

adjournment  pending  return  of  commission  to  take  testimony.  2983 

XVI.  Witnesses. 

general  provisions  relating  to  subpoenas  not  applicable 859 

when  subpoena  may  issue 2969 

service  of  subpoena  2970 

attachment  against  defaulting  witness 2971 

execution  of  attachment   2972 

who  liable  for  fees  on  attachment 20   ] 

execution  of  attachment  in  adjoining  county 207 .( 

fine  for  refusal  to  attend  or  testify 2074 

imposition  of  fine   2975 

minute  of  conviction  of  delinquent  witness 2976 

execution  for  fine  against  delinquent  witness 2977 

application  of  fines  of  delinquent  witnesses 2978 

defaulting  witness  liable  in  damages 2979 

oath 3000 

commitment  for  refusal  to  be  sworn 3(K)1 

contents  of  warrant  of  commitment 8002 

imprisonment  of  recusant  witness 3002 

adjournment  for  recusancy  of  witness 3003 

determination  of  competency  of  witness 3005 

adjournment  on  issuing  attachment  for  witness 2967,  2968 

may  compel  production  of  books  by  order 867-869 

habeas  corpus  to  bring  up  prisoner  to  testify  in  suit  pending 
before 2010.  20U 

XVII.  Commission  to  take  testimony. 

to  examine  witness  upon  interrogatories 2980 

orally 2981 

when  and  how  commission  granted 2982 

adjournment  of  trial  pending  return 2983 

execution  and  return  of  commission 2984 

receipt  of  commission  and  return  by  justice 2985 

certificate  of  execution 2986 

admissibility  and  effect  of  deposition 2986 

powers  of  commissioners  2987 

XVIII.  JUEY  AND   JURORS.      ScC,  also,   "  JURY  AND  JURORS." 

delivery  of  jury  list  to  justice 2990 

venire, 2991 

in  action  between  two  towns,  etc 2992 

peremptory  challenges / 1176 

constable  to  keep  jury  after  charge 8006 

oath  of  constable  to  keep  jury 3006 

rendition  of  verdict   '. 3007 

discharge  on  disagreement 3008 

new  venire  on  disagreement  of  jury 3008 

imposition  and  collection  of  fine  against  defaulters.... 3009 

delivery,  execution  and  return  of  venire 2998 

preparation  of  ballots 2994 

TV  1208 
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XVIII.  Jury    and   jukoks  —  Continued.  

drawing  jurors ^Jl 

attachment  against  jurors  in  default  2901 

new  venire 2391 

talesmen   2rW 

juror's  oath   2M 

to  hear  proofs 2H* 

juror's    fees   3GJS 

XIX.  TaiAL. 

effect  of  failure  of  defendant  to  appear 2£M 

effect  of  verified  complaint  where  defendant  fails  to  appear.  2M> 

justice  to  try  facts  if  jury  not  demanded 2MBI 

demand  of  trial  by  jury 29U) 

jurors  to  hear  proofs   2K# 

witness'  oath 3OO0 

commitment  of  recusant  witness 3001,  ftjtt 

adjournment  for  recusancy  of  witness 3003 

admissibility  of  ex  parte  affidavit 30»H 

determination  of  competency  of  witness 3O06 

constable  to  keep  jury  after  charge 3tW 

rendition  of  verdict 3W» 

plaintiff  need  not  be  called  before  verdict  received.........  30W 

nonsuit  or  discontinuance  not  permitted  after  charge  of  jury.  20CT 

discharge  of  jury  on  disagreement SOQS 

new  venire  on  disagreement  of  jury 8008 

part  of  verdiCt  or  decision  may  oe  remitted 9016 

XX.  JUDGVENT. 

plaintiff  to  prove  case  on  defendant's  default 296S 

offer  of  judgment  by  way  of  compromise 286(2 

dismissal,  when  account  exceeds  ^400 2960 

of  nonsuit 30U 

on  verdict  or  decision 9014 

when  to  be  rendered  and  entered SOU 

on  counterclaim    2949 

entry  on  remission  of  part  of  verdict  or  decision SOU 

transcript  may  be  docketed  within  six  years 3017 

issuing  execution 9017 

lien  upon  real  property 9017 

execution  against  person   3018J 

docketing  transcript  of,  in  action  for  chattel 30l>  I 

docketing  transcript  in  another  county •.•»•  9PO 

justice  may  give  transcript  after  expiration  of  term 8Q8S 

transcript  bv  town  or  city  clerk  after  death,  etc.,  of  justice..  S14C! 
not  affected  by  discharge  from  imprisonment  on  execution..  9087 

judgment-roll  on  appeal 9061 

rendition  and  entry  against  joint  debtors 3020 

execution  on  jnd^finent  against  joint  debtors 9080 

docketing  transcript  of  judgment  against  joint  debtors 3021 

action  on  judgment  against  joint  debtors 9021. 

how  proved  in  action  on 3155 

costs  in  action  on  judgment SIM 

transcript   of   docket,   etc.,   of    fustice   of   another  state  pre- 
sumptive evidence  of  jurisdiction,  etc .^ 

authentication  of  transcript  of  docket,  etc.,  of  justice  of  an- 
other state    .^ 941 

oral  proof  of  proceedings  and  judgment  of  justice  of  peace  of 

another    state 95< 

proof  of  judgment   of  justice  of  another   State   may  be  re- 
butted         95] 

1,  By  confession. 

entry    901( 

mode  of  confessing  judgment 9011 

when  judgment  ^  oid SOU 
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X.XI.  Executions. 

county  clerk  to  is6u«  on  docketed  judgment 8(^7-3010 

oa  judgment  docketed  with  county  clerk * 3043 

when  justice  may  issue 3024 

general  requisites  of   3025 

on  judgment  for  money 3026 

renewal  of 8027 

^  exempt  property 3028 

indorsement  of  levy 3029 

notice  of  sale 8029 

mode  of  levy 3030 

of  safe. 3030 

return  by  constable 3031 

may  be  issued  after  discharge  from  imprisonment 3037 

issuing  on  judgment  for  delivery  of  chattel 3038 

action  against  constable  for  failure  to  return 3039 

cojistable  not  to  act  under,  after  return  day 3040 

action  against  constable  for  money  collected 8041 

constable  must  complete,  after  term  expires 3042 

against  person 8018 

on  judgment  for  money 3026 

arrest  and  imprisonment  under 3032 

imprisonment  on  judgment  for  penalty  or  forfeiture. . . .  8032 

liinit  of  imprisonment 3038 

affidavit  and  discharge 8034 

penalt]^  fur  wrongful  refusal  to  discharge 3035 

affidavit  a  defence  for  action  to  escape 809(6 

discharge  not  to  affect  judgment 80187 

XXII.  Appeals. 

judgment  reviewable  only  by  appeal.  ..•«*..*«•*•••.**......  8044 

who  may  appeal 8045 

to  what  court  appeal  to  be  taken , 8046 

when  and  how  taken 8046 

from  order  on  demand  for  possession  of  strays 8102 

from  final  order  on  proceedings  for  sale  of  strays..... 8104 

service  of  notice  on  justice 8047 

payment  of  costs  and  justice's  fee 8047 

service  of  notice  on  respondent 8048 

supplying  defects,  etc.,  in  perfecting  appeal 8049 

undertaking  to  stay  execution 3050 

when  stay  of  execution  operates 3051 

filing  undertaking  when  justice  is  dead 3052 

justice's  return 3053 

demand  of  new  trial  as  of  right,  see  infra,   XXIII.  "  New 
Trial  on  Appeal," 

justice  to  make  return  after  term  of  office 3054 

compelling  further  return 3055 

determination  of  appeal  when  justice  unable  to  make  return..  8056 

when  error  in  fact  alleged  3067 

restitution  upon  reversal 3058 

setting  off  costs  and  recovery 8009 

costs  below  included  in  disbursementa. 8060 

judgment-roll 8061 

stipulation  by  respondent  for  reversal ••...  8962 

bearing. 8062 

dismissal  for  failure  to  prosecute 3062 

papers  on  appeal  8063 

judgment 8068 

costs  of  appeal , 3063 

new  trial  on  appeal  from  judgment  by  default 8004 

proceedings  on  new  trial  before  justice 3065 

to  whom  oosts  awarded * 3066 

iof  eoAts 8067 
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XXIII.  N£W  TRIAL  ON   APPEAU 

demand  for  new  trial  as  of  right 9063 

in  appellate  court 9^ 

undertaking  required 909 

offer  to  compromise  before  return 3jjTJ 

award  of  costs  on  new  trial  on  appeal 3&7> 

proceedings  in  appellate  court 3071 

offer  to  compromise  after  return ».  3072 

amount  of  costs  on SOTS 

XXIV.  Costs. 

guardian  ad  litem  of  infant  plaintiff  liable  for 2S87 

of  infant  defendant  not  liable  for 2S88 

what  costs  consist  of 3074 

to  prevailing  party 3074 

when  allowed  to  neither  party 3073 

on  demurrer 30T7 

on  judgment  of  nonsuit 3013 

after  verdict  or  decision 3lI14 

for  one  of  several  defendants 3080 

In  action  of  replevin 3075 

on  discontinuance  on  answer  of  title  to  real  property 29&4 

on  dismissal  when  title  to  realty  pleaded  by  plaintiff 23M 

on  removal  of  action  to  county  court  of  Kings  county 29&4 

on  transfer  of  action  to  another  justice 3152 

in  action  on  judgment 3154 

of  action  brought  on  discontinuance  on  answer  of  title 3235 

payment  of»  on  service  of  notice  of  appeal 3047 

setting  off  costs  and  recovery  on  determination  of  appeal 3059 

costs  below  included  in  disbursements  recoverable  on  appeal. . .  30SO 

of  appeal  when  new  trial  ordered 3ii63 

to  whom  awarded  on  appeal 30GS 

amount  limited • 3076 

of  costs  on  appeal 8087 

on  new  trial  on  appeal 3073 

taxation 3078 

increased,  in  action  founded  on  official  act 3078 

fees  on  attachment  of  defaulting  witness 2972 

recovery  of  costs  wrongfully  collected 3061 

XXV.  Fees. 

special  provisions  for,  not  affected « 3330 

provisions  apply  to  civil  cases  only 3333 

fees  to  be  paid  before  services  rendered 3328 

adverse  party  mav  pay  fees  and  tax 3329 

of  justice,  generally 3322 

of  witnesses 3327 

on  commission  to  take  deposition 3325 

on  sale  of  animals  found  straying 3092 

of  constables 3SB3 

constable's  affidavit  upon  claim  for  travel  fees 8S2i 

JvMtlce'a  Court  of  Troy. 

See  "  Troy,  Justice's  Couet  op  the  City  of,* 

'JvBtlllcation. 

Sec  "  BoKDs;  ••  **  Ukdeetakxhgs." 

K. 
Klnffs  Countr* 

special  proceeding  begun  before  one  judge  may  be  continiied  be- 
fore another.  . \ SO 

interpreters  in M 

eourt  oficers,  messengers  and  attendants  In •••••••      9ft 
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yCfuffn    Conikiy  —  Contlnnod. 

duties  of  court   officers,   messengers,  nnd  attendants  ill •  W 

clerks    to    justices    in : 9T 

term    of    office   of   jail    |>h>'*ician 126 

jail    liberties    for    145 

of   stenographers   of   supretne   couit 254 

assistant  stenographers  for  supreme  court 255 

stenographers    for    county    court 350 

designation  of  deputies  to  act   for  clerk  of  surrogate's  court..  2509 

designation  of  additional  clerk  to  exercise  surrogate's  powers..  2510 

stenographers  and  court  officers   for   surrogate's   court 2512 

clerks  to  judges  of  county  court 859 

interpreters    for    surrogate's   courts   in 2513a 

officers  exempt  from  jury  service , 1127 

proof  of  exemption ^ 1128 

(rial  lurors  in,  see  "  Jury  and  Jurors." 

stenographer  for  surrogate's  court  in 2512 

public  '  administrator   for 2068 

removal  of  action  from  justice's  to  county  court 2984 

county  clerk's  fees  in 3305 

sheriff's   fees   in 3308 

fees  of  constables  and  deputy  sheriffs  for  attending  court 3312 

costs  in,  when  recovery  under  $500  and  $250 8228 

security   for  costs  in  county  court 3268 

records  in  register's  office  not  to  be  removed  on  subpoena 866 

I.. 
Laborer. 

defined 3898 

LakcN. 

place  of  trial  of  actions  for  penalties  for  offences  committed  on.     983 

I«itnd!lord  and  Tenant. 

relation  presumed  to  continue  for  twenty  years o7.^ 

action  ot  ejectment  for  non-payment  of  rent 150<,  1505 

stay  on  payment  of  arrears 1506 

judgment  to  state  amount  of  arrears 1507 

restoration  of  possession  on  payment  after  judgment....     150C 
order  to  restore  possession  on  payment  after  judgment...   1500 

when  use  of  property  set  off  against  arrears .510 

action  for  waste  against  tenant  for  years 1651 

forfeiture  of  unexpired  term  for  malicious  waste 1665 

summary   proceedings  to   remove   tenant,   see   '   Summary   Pro- 
ceedings TO  Dispossess." 

warrant  to  dispossess  tenant  cancels  term  of  lease 2253 

action   for  accrued  rent  not  affected  by  warrant  to  dispossess 

tenant 2263 

stay  of  judgment  for  rent  pending  appecl,  stays  also  dispossess 
proceedings 1310 

fjand  Office^  Commission er«  of. 

action  to  vacate  letters  patent,  see  "  Lsttess  Patent." 

reports  of  recoveries  of  property  escheated,  etc 1061 

iMW   flcllOOlM. 

admission  of  graduates  as  attorneys •••••••••••••      08 

I<eaae» 

ejectment  for  non-pavment  of  rent,  see  "  Ejsctm xmt;  *  **  Land- 
lord AND  Tenant.'* 

warrant  to  dispossess  tenant  cancels  term  of 

action  for  accrued  rent  not  affected  by  warrant  to  dispossess.!. 

power  of  committee  of  property  of  incompetent  person  to  make.  2889 
proceedings  to  lease  real  property  ot  infant  or  imcompetent  per* 
son,  see  "  Sale  of  Real  Property." 

Sower  of  temporary  administrator  to  make 2675 
eemed  assets  in  hands  of  executors,  etc 2712 

decree  to  lease  decedent's  property  to  pay  debts 2760 

proceedings   to   lease    corporate   real    property,    see   *•  CompoXA* 
TXOns;  "  "  Sale  or  Real  Property." 
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sale  of,  on  execudon  as  real  property «••»•«••• ••• 

I^evaelea. 

when  payable ^21 

abatement  for  insufficiency  of  assets ITiZl 

petition  to  comi>cl  payment 27a 

citation  on  petition 2722 

when  petition  to  be  dismissed 2722 

decree  for  payment  on  p:iving  security 2723 

on  final  accounting 2743 

payment  of  legacy  of  infant 274^ 

trial  of  claim  to  legacy  of  unknown  person 2747 

of  unknown  person  to  be  paid  into  state  treasury 2747 

payment  to  county  treasurer  after  two  years 2748 

petition  to  compel  testamentary  trustee  to  pay 2804 

Ijevateea. 

See,  also,  "  Decsdbnts'  Estates;  "   "  Exbctttobs  and  Ad- 
ministrators; "  "  Legacies." 
creditor's  action  against,  see  "  Creditors'  Actions;  "   "  Dscs- 
dent's  Estates." 

not  to  be  arrested  when  sued  as  representative 655 

execution  against  property  in  hands  of 1371 

no  execution  against  decedent,  except,  etc 1379 

issuance  of  execution  by  leave  against  decedent's  property 19S0 

action  by  legatee  against  executor  for  legacy 1819,  1820 

I«evlslatvre. 

report  of  court  of  claims 271 

committee  of,  may  issue  subpoena 854 

members  disqualined  as  trial  jurors  during  session 1029 

not  compelled  to  act  as  justice  of  the  peace 2867 

no  fc«  to  be  charged  for  administering  official  oath 8289 

Levlttmacy. 

of  issue  of  marriage  annulled  because  former  husband  or  wife 

living    1745 

because  parties  under  age   1T49 

of  issue  not  affected  by  divorce  of  husband 1759 

of  whole  issue  presumed  in  action  for  divorce  against  wife....   17f)0 
of  child  born  after  offence  charged  may  be  tried  in  action  of 

divorce  against  wife 1760 

divorce  of  wife  not  to  affect  legitimacy  of  child  born  before 

offence  charged  , 17W 

when  illegitimate  children  to  inherit  peraonahy 279 

I^ettera  of  Adminlstrattoii* 

term  defined  in  surrogate's  practice 2514 

"intestate"  defined 2514 

provisions  applicable  though  letters  issued  before  enactment....  2610' 

jurisdiction  of  surrogate  to  grant  and  revoke • 2472 

exclusive  jurisdiction  of  surrogate's  court 2476 

conclnsive  evidence  of  authority  until  reversal  or  revocation. . . .  2991 

must  be  in  name  of  people 2580 

how  tested  and  sealed 2580 

certifted  copy  of  letters  on  estate  of  non-resident  to  be  trans- 

mitted  to  secretary  of  state , 2603 

I.  Rxonr  to  administratiok. 

persons  incompetent  to  receive  letters. , 2661 

mav  oe  refused  for  inability  to  read  and  write  English 2612 

order  or  preference  amons  persons  entitled  to 2660 

reatinciatior  -»l  right  to  administer *...«•..•  2668 
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li^ttera  of  Admlnlstawti*]!  —  O^ontlamtt^* 

I.  Right  to  admxnisteation  —  Contintte<l. 

appointment  of  administrator  on  application  of  party  to  ae- 

tion  against  intestate   2060 

priority  amoni^  different  letters 2682 

reckoning  of  tune  upon  succeasive  letters 2698 

II.   PsnTlON,   CITATION   AND   DZCEEB. 

peUtion  for  letters 2662 

not  to  be  granted  without  citation  until  jurisdictional   facts 

proved 2662 

subpoena  to  testify  to  jurisdictional  facts  on  petition 2662 

decree  granting  when  no  citation  necessary 2668 

who  must  be  cited 2663 

citation  to  non-residents  2663 

when  intestate  left  no  next  of  kin 2663 

decree  on  return  of  citation 2663 

powers  of  administrators  pending  appeal  from  decree  granting.  2583 

suspension  of,  by  appeal  from  decree  granting. 2582 

IIL  Oath  and  bond  of  administxatok. 

oatli  of  administrator  to  be  filed  before  letters  issued 2584 

oath  of  administrator 2664 

bond  of  administrator 2664 

with  modified  security  may  be  accepted 2664 

deposit  of  securities  to  reduce  penaltv  of  bond 2585 

application  bv  sureties  to  be  released  from  bond 812,  2600 

revocation  of  letters  for  failure  to  give  new  bond 812,  2601 

release  of  old  sureties  on  giving  new  bond 2601 

sureties  liable  for  money  received  by  administrator  in  another 

capacity 2596 

application  for  new  bond  or  new  sureties 2597 

oraer  requiring  new  bond  to  be  given 2598 

action  on  official  bond  when  no  successor  is  appointed 2600 

successor  may  sue  on  official  bond  on  revocation  of  letters. . . .  2608 

IV.  To  county  trsasurbr  or  public  administrator. 

when  county  treasurer  to  be  ex  ofHcio  public  administrator...  2666 

powers  of  county  treasurer 2665 

county  treasurer  may  sue  in  name  of  office  without  other  au- 
thority. .  .  2666 

order  authorizing  county  treasurer  to  seize  effects  in  danger  of 

waste 2665 

county  treasurer  to  return  inventory 2665 

bond  of  county  treasurer 2666 

issuance  of  temporary  letters 2666 

notice  of  issuance  of  temporary  letters 2666 

issuance  of  letters  to  person  entitled  after  temporary  adminis- 
tration to  county  treasurer 2666 

issuance  of  letters  of  full  administration  to  county  treasurer.  2666 

powers  of  county  treasurer  as  temporary  administrator 2666 

when  authority  of  county  treasurer  superseded 2667 

powerc  and  proceedings  of  county  treasurer  as  administrator.  2668 

payment  by  county  treasurer  into  state  treasury 2668 

whei.  to  iisue  to  public  administrator  for  Kings  county 2668 

V.  TSUPORARY  LETTERS. 

i>rovisions  apply  to  collectors   and   special  administrator*  ap- 

iMxnted  before  enactment   

appointment  of  temporary  administrator  not  stayed  by  appeal.  2583 

when  temporary  administration  to  be  granted 2670 

4C  be  granted  pending  application  for  modified  security  only 

on  petition  of  next  of  kin 2664 

petition  and  procedure , 2870 

aoticc  of  application  for •••••.••«.,•«•,••,•  907Q 
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I«etters  of  Adminlatratton  —  Contlnited* 

V,  Tbmposaxy  lbtteks  —  Continued. 

powers  of  temporary  administrator 

advertisement  for  claims  28T3 

payment  of  debts 2674 

powers  of  temporary  administrator  as  to  xeal  property 2675 

of  absentee 2g6 

temporary  administrator  of  absentee^  may  provide  for  family.  2677 

deposit  of  moneys^  by  temporary  administrator 2678 

attachment  for  failure  to  deposit  moneys 2679 

moneys  deposited  to  be  withdrawn  only  on  order  of  surrogate.  2680 

service  of  notices 2681 

reckoning  of  time  for  or  against  estate 2682 

revocation  on  return  of  absentee  or  person  supposed  to  be 

dead 2685 

when  revoked  without  citation 2691 

settlement  of  account  of  temporary  administrator  may  be  com- 

pelled  at  any  time 2726 

VL  Letters  with  the  will  annexed. 

when  to  issue  on  foreign  will 2696 

to  issue  when  executors  named  incompetent  to  act 2612 

issuance  on  judgment  establishing  will 1863,  1864 

when  and  to  whom  granted 2643 

renunciation  or  exclusion  of  persons  having  prior  right 2644 

qualification  of  administrator 2645 

amount  of  bond 2645 

rights,  powers  and  duties  of  administrator 2613 

VII.  Ancillary  letters. 

when  to  issue  on  foreign  administration 2696 

authentication  of  foreign  letters  for  use  in  this  state 27(M 

to  whom  to  issue 2697 

petition 2606 

citation  to  creditor 2698 

hearing 2690 

bond  of  administrator 26!)9 

ancillary  administrators  must  transmit  assets 2700 

order  for  payment  "of  debts 2701 

powers  and  duties  of  ancillary  administrators 2702 

VIII.  Revocation. 

for  failure  to  give  new  bond 812,  2599,  2601 

for  disobedience  to  order  to  ?.ccount 2727 

on  subsequent  probate  of  will 2684 

grounds  of,  for  disqualification,  misconduct,  etc 26$C) 

petition 2686 

citation 2686 

decree 2687 

to  be  noted  in  margin  of  record 24^ 

testamentary  trusts  not  affected 2688 

application  by  administrator  for  revocation 26TO 

accounting  upon  application  by  administrator  to  revoke 2690 

when  revoked  without  citation 2691 

remaining   administrators   may  act   where  letters   of   one   re- 
voked  2692 

appoin*:ment  of  successor 2606,  269S 

voluntary  accounting  on  revocation 272S 

successor  may  compel  predecessor  to  account 2605 

may  continue  action«  and  special  proceeding 2605 

powers  of  administrators  cease  on  revocation 2603 

decree  revoking  not  stayed  by  appeal 2588 

^^  may  require  accounting  by  administrator 2603 

lubility  to  make  restitution  on  revocation  because  supposed  dc- 
CM^Qt  living  or  will   di-sf^-'ered. ..,,,,,.,,,,  ,,.,,,♦,.•,,  2I9H 
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Ife iters  of  GnfirdlaBalilp.  :*.  -   -^.       '   ^^  ;  . 

See  "  Guardians."  ..  - 

c 

Ifettera  Patent. 

limitation  of  action  by  peraon  claiming  under 868 

after  annulment  of 364 

action  by  attorney-general  to  vacate  or  annul 1967 

to  vacate  to  be  brought  in  name  of  people 1984 

triable  of  right  by  jury 1968 

copy  judgment-roll  to  be  filed 1959 

transcript  of  judgment  to  be  filed  with  county  clerk 1960 

Eiettera  Rogatory. 

may  issue  in  lieu  of  commission 913 

to  issue  only  on  written  interrogatories 918 

settlement  of  interrogatories  and  return  of  deposition 918 

Ijettera  Tea  tain  entary* 

for  letters  of  administration  with  will  annexed,  see  **  Lbttxu 

OF  Administration,  VI." 
provisions  applicable  though  letters   issued  before  enactment..   2610 

jurisdiction  of  surrogate  to  grant  and  revoke 2472 

exclusive  jurisdiction   of   surrogate's   court 2476 

probate  ot  foreign  wills  in  this  state 2705 

I.  To  WHOM   TO  ISSUE. 

persons  incompetent  to  serve  as  executors 2612 

may  be  refused  for  inability  to  read  and  write  English 2612 

powers  of  executors  before  issuing  of  letters 2613 

executors  not  named  in  letters  not  to  act 2613 

issuing  to  persons  named  upon  qualifying 2636 

renunciation  by  executor 2639 

retraction  of  renunciation 2639 

selection  of  executor  under  power 2640 

exclusion  of  executor  failing  to  qualify  or  renoimce 2642 

priority  amons[  di£ferent  letters 2592 

reckoning  of  time  upon  successive  letters 2598 

supplementary  letters  may  issue  on  removal  of  disability....  2618 

II.  Issuance;  objections. 

when  to  issue 2636 

to  persons  named  upon  contingency 2636 

issuance  on  judgment  establishing  will 1863,  1864 

executor  to  Se  cited  on  petition  for  probate 2^15 

must  be  in  name  of  people 2590 

how  tested  and  sealed    2590 

conclusive  evidence  of  authority  until  reversal  or  revocation.  2591 

objection  to  issuing  letters 2686 

hearing  of  objections   2637 

bond  of  executor  upon  objection  to  issuance  of  letters 2688 

objection  to  person  selected  under  power 2641 

qualification  of  executor  when  bona  required 2646 

suspension  of,  by  appeal  from  decree  granting 2682 

powers  of  executors  pending  appeal  from  decree  granting. . . .  2682 

IIL  Oath  and  bond  of  executor. 

oath  of  executor  to  be  filed  before  letters  issue... 2594 

deposit  of  securities  to  reduce  penalty  of  bond 2596 

sureties  liable  for  money  received  by  executor  in  another  ca- 
pacity  2596 

application  for  new  bond  or  new  sureties 2597 

order  requiring  new  bond  to  be  given 2597 

application  by  sureties  to  be  released  from  bond 812,  2600 

revocation  for  failure  to  give  new  bond 812,  2599,  2601 

release  of  old  sureties  on  living  new  bond 2601 

successor  may  sue  on  official  bond  on  revocation  of  letters. . .  2606 
tctlon  on  oftclal  bond  when  no  successor  ia  appointed* ••«•••  8909 
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ti^tieTm  Teatameiilary  —  Contlniied. 

IV.  Ancillary  letters. 

authentication  of  foreign  letters  for  use  in  this  state.  •••••..  27<V4 

when  to  issue  on  foreign  will SgW 

to  whom  letters  to  issue 2817 

petition 2898 

citation  to  creditors 299S 

hearing 2t99 

bond  of  executor   29B9 

ancillary  executors  must   transmit   assets 2709 

order  for  paymetit  of  debts 2701 

powers  and  duties  of  ancillary  executor • 2703 

V.  Revocation. 

for  failure  of  executor  to  give  new  bond 812»  2599,  2801 

for  disobedience  to  order  to  account 2727 

on  revocation  of  probate  of  will 268ft 

grounds  of,  for  disqualification,  misconduct,  etc 2685 

petition 2688 

citation 2688 

decree 2887 

testamentary  trusts  not  affected... 2688 

application  by  executor   for  revocation 2688 

accounting  upon  application  by  executor  to  revoke 2690 

when   revoked   without   citation .2801 

decree  revoking  may  require  accounting  by  executor 26C8 

not  stayed  by  appeal   25S3 

Tolitntary  accounting  on  revocation 2728 

revocation  to  be  noted  in  margin  of  record 2^0 

powers  of  executors  cease  on  revocation 2003 

remaining  executors  may  act  where  letters  of  one  revoked..  26Qfi 

appointment  of  successor   280S,  2803 

successor  may  compel  predecessor  to  account  2806 

may  continue  actions  and  special  proceedings 2605 

fiabHity  to  make  restitution  on  revocation  because  supposed 
decedent  living  or  later  will  discovered , 2604 

Libel. 

Included  in  term  "personal  injury" • 8843 

limitation  of  action *...• 884 

joinder  wJ  causes  of  action  for. 484 

pleadinc  application  of  defamatory  words 535 

plea   ri   justification  does  not  bar  evidence  of  mitigating  cir- 
cumstances   535 

? reference  of  actions  for 791 

air  newspaper  report  of  public  proceedings  not  libelous.  1907,  1908 

costs  when  recovery  is  less  than  $60 3SB8 

excepted  from  jurisdiction  of  justice's  court 286S 

of  Albany  city  court 3223 

of  Troy  justice'c  court 3228 

liibrarle*. 

not  nubject  lo  judicial  supervision 1804 

to  action  to  dissolve  corporation 1804 

to  action  by  people  to  annul  corporation.. 1804 

excepte«!   from  provisions  for  voluntary  dissolution  of  corpora- 
tions  2431 

appointment  of  librarian  for  appellate  division ••••     281 

of  lookeepers  may  be  ordered  to  be  dcstroyf4*«f ••««••«•«•*••      M 
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L  I«  axxsAL;  uiacxLUMWOVM, 

foreclosure  of  mechanics'  liens  on  real  propertgr,  tee  ""Fot^ 
closuke;  **  "  MecuanxcsV  Lzshs." 
of  chattel  liens,  see  "  FosECLosutK." 
of  mortgages,  see  *'  FoRSCLosuftB." 
proceedings  to  enforce  liens  on  vessels,  see  "  Vessels." 

*"  lienor  "  defined. • SfiM 

Henor  included  in  term  **  owner  *'  in  condemnation  law 8358 

of  attorney  on  cause  of  action  for  services 68 

not  affected  by  client's  settlement <M 

effect  of  filing  notice  of  pendency  of  action 1671 

action   to   establish,   etc,    triable   in   county   where  property 

situated 082 

creditor  consenting  to  insolvent's  discharge  must  relinquish.  2168 
barred  by  sale  on  foreclosure  by  advertisement  after  notice 

to  lienor. 2896 

must  be  stated  at  time  of  judicial  sale  of  real  property 1678 

taxes,  etc.,  to  be  paid  from  proceeds  of  judicial  sale 1671 

n.  Of  jtnxsMtKTS. 

<m  personal  property,  acquired  on  Issuing  of  execution Ii06 

order  of  preference  among  executions 1406-1408 

on  real  property,  judgment  not  a  lien  tintU  docketed 1260 

not,  until  judfi^ment-roU  filed 1250 

of  judgment  of  court  of  claims. 260 

of  final  judgment  in  replevin 1730 

of  judgment  of  justice's  court 8017 

in  New  York  of  order  to  enforce  fine  of  delinquent 

juror 1117 

of  unpaid  jury  fine  in  Kings  county •  1166 

for  necessaries,  etc.,  on  earnings,  trust  income,  etc 1391 

discharge  of  lien  for  unpaid  jury  fine  in  Kings  county 1157 

judgment  entered  after  death  of  party  not  a  lien 1210 

continues  for  ten  vears  only  after  docketing 1251 

time  of  stay  not  included  in  ten  years'  period 1256 

binds  after*acquired  property 1251 

acquired  by  levy  after  ten  years 1262 

not  a  lien  on  interest  in  land  under  executory  contract 1263 

when  against  party  hy  fictitious  name   1251 

amendment  of  judgment  against  party  by  fictitious  name 1251 

purchasc-money  mortgage  ranks  prior  to  judgment   1254 

order  suspending  lien  o?  judgment  on  appeal 12r>6 

operates  from  entry  on  docket   12^7 

in  counties  where  transcript  filed  - 1258 

restoration  on  affirmance  or  dismissal  of  appeal 125ft 

cancellation   on   filing  of  satisfaction-piece 1260 

not   affected  by  cancellarion   of  judgment   after   discharge   in 

bankruptcy 1268 

does  not  attach  to  real  property  acquired  after  discharge  in 

bankruptcy 1268 

after  reversal  or  modification  and  pending  appeal  to  court  or 

appeals ...•  ^^21 

continues  three  and  a  half  years  after  letters  on  estate  of  de- 
ceased debtor ^' 1380 

attaches  to  surplus  value  of  homestead  over  $1,000 1407 

preserving  lien  of  original  judgment  for  purpose  of  contribu- 

tlon  after  sale  on  execution 1485 

entry  on  docket  to  preserve  lien  of  original  judgment  to  en- 
force contribution •.••••, •  •  •  ^*®^ 

against  executor,  etc,  not  a  lien  on  decedent* a  realty,  unleis, 

«tc 1823 

preference  In  creditor's  action  on  realty  not  aliened  over  In- 

dWdual  debt  of  heir,  etc 1852 

In  creditor's  action  not  lien  on  realty  aliened  before  notice 

of  Ks  ptndens  or  entry 185i« 

let  affected  by  order  exempting  Insolvent  from  arrest  or  im- 

pHaonment. '   210i 

laoo  ' 


liftlM  •-^  Comtf  n«ed« 

m.   As  AmCTXD   BY   PAKTITXOR. 

lienors  may  be  made  parties  In  i)artitioft. • 1S39,  1841 

reference  to  inquire  as  to  partition 1561 

publication  of  notice  to  prove    liens Igg 

direction  for  sale  free  from  lien  of  debts  of  decedent 1538 

on   actual   partition,    lien   on   undivided   share   attaches    only 

to  part  assigfned  to  share 1510 

payment  into  court  to  satisfy  liens  on  shares  of  property  sold.  156S 

application  by  lienor  for  money  paid  into  court 1564 

payment  and  satisfaction  of  liens  on  shares  of  lands  sold.  1165,  1589 
final  judgment  confirming   sale   bars   liens  not  proved    after 

notice 1578 

IV.   As  AFFBCTKD  BY  ACTION  FOR  DOWES. 

inferior  liens  attach  to  residue  on  admeasurement 1615 

reference  to  ascertain  prior  to  sale  to  pay  dower  in  gross....  1621 
property  may  be  sold  tree  from  or  subject  to  liens 1622 

Life  Estates. 

See,  also,  "  Life  Tenant.'* 

division  in  partition  when  life  estate  exists  In  undivided  share.  155S 
investment  of  proceeds  of  land  sold  in  partition  paid  into  court 

for  benefit  of  life  tenant , 1583 

mction  for  waste  against  tenant  for  life 1651 

forfeiture  of,   for  malicious  waste , 1655 

life  tenant  holding  over  liable  for  full  profits 1664 

sale  of  life  estate  of  infant  or  incompetent  for  gross  sum 2968 

Jjlf^  Tenant. 

Pboceedxngs  to  discover  death. 

petition  for  production  of  tenant •••••. 2362 

contents  of  petition 2906 

service  of  i>etition  and  notice g04 

when  commission  to  issue 2306 

order  to  produce  before  court  or  referee 2S06 

service  ot  order  to  produce 2306 

hearing  before  referee 2306 

powers  of  referee « 2306 

compensation  of  referee M06 

habeas  corpus  to  produce  life  tenant 2307 

report  of  referee   2306 

dismissal  of  petition  on  production  or  proof  of  existence....  2S06 

costs  on  dismissal  of  petition 2309 

deemed  dead  if  not  produced  and  existence  not  proved......  2310 

order  to  let  petitioner  into  possession 2310 

commission  to  issue  if  life  tenant  without  the  state 2311 

dismissal  for  failure  of  petitioner  to  take  out  commission....  2311 

open  commission  may  issue  without  interrogatories 281*^ 

return  of  commission   2312 

petitioner  to  give  notice  of  execution  of  commission 2313 

service  of  notice  of  execution  of  commission 2313 

{)owers  of  commissioner  .^ 2314 

ife  tenant  must  be  produced  before  commissioner 2314 

talcing  of  testimony  before  commissioner 2(14 

proceedings  on  return  of  commission 2315 

costs  of  proceeding  2316 

restoration  of  property  on  proof  of  existence  of  life  tenant. .  2317 

action  by  person  evicted  for  rents  and  profits 2318 

erder  presumptive  evidence  only  in  ^ectment 8819 
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Iflmitatlona  of  Actfloim. 

cases  included  within  the  statute il4 

special  proceedings  included  within  the  statute 414 

state  subject  to  same  limitations  as  private  persons  888 

against   non-resident  on   demand  barred  at   domicile   390 

cause  of  action  arising  in  another  state 390a 

bank  notes  and  bills,  etc.,  used  as  money  excepted 393 

cause  of  action  barred  by  statute  cannot  be  used  as  defence  or 

counterclaim 397 

presumption  of   satisfaction   of  judgment    376 

must   be   pleaded    ' 413 

oleading  presumption  of  payment  of  judgment   378 

!•  Fox    REAL  PSOPSXTT. 

by  state.  .* 362 

by  grantee  of  state 363 

after  annulling  patent  or  grant 364 

seizin  within  twenty  years  necessary 8^,    366 

within  twenty  years,  action   for  dower 1696 

within  one  year,  ejectment  for  encroaching  wall 1499 

entry  effectual  only  when  action  begun  within  one  year 367 

possession  presumed  from  legal  title 368 

occupation  presumed  to  be  under  legal  title. . .  .^ •  • .  •  368 

mdverse  possession  under  written  instrument  or  judgment. . .  •  369 

wnat  constitutes t 870 

adverse  possession  not  founded  on  written  instrument 871 

what  constitutes ' 372 

relation  of  landlord  and  tenant  presumed  to  continue 873 

right  of  possession  not  affected  by  descent  cast 874 

disabilities  from  infancy,  inSenity  and  imprisonment.  • « 875 

n*  Actions  otbex  than  to  recovsk  seal  PxopnTT. 
1.  Within  twenty  years. 

scaled  instruments.  .    .•••••• •••••••••••••••••  881 

to  redeem  from  mortgage • •••••••••••••••  879 

on  judgment  of  court  of  record..»«*«*«««««»«***««»««.»  876 

t.  Within  ten  years, 

actions  not  otherwise  provided  for •••••• 888 

by  state  to  recover  public  funds • 1978 

proceedings  supplementary  to  execution 2435 

application   to  vacate   or  modify   decree  of   probate   of 

heirship 2668 

Si  Within  seven  years, 

application  for  leave  to  defend  after  judgment  by  default 

on  service  by  publication •  445 

^  WUhin  six  years. 

simple  contracts.  .   ••••••••••••••••••••• • •  882 

to  recover  chattel   •«• •  882 

for  fraud 882 

to  establish  will  882 

Injury  to  property • 382 

personal  injury • , 382 

judgment  of  court  not  of  record 382 

docketing  transcript  of  judgment  of  justice's  court. •••••  8017 

%>  Within  Hve  years. 

to  annul  marriage  • •••••••••••  1752 

divorce. • 1758 

C  Within  four  years, 

action    under    unproved    will    against    purchaser    from  . 

beir. 3628,  2711 
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tAmitmHonu  of  Aetloiis  —  Contlniie^ 

II.  Actions  other  than  to  sbcover  rial  profzrtt  —  Contlaned. 
7.  IVithin  three  year*. 

against  executors,  etc.,  to  recover  chattel SSI 

for  taking  or  detaining  personal  property 383 

for  personal  injury  resulting  from  negligence 883 

for  penalty  to  person  aggrieved 383 

for  penalties  against  directors  and  stockholders  of  banks 

and  moneyed  corporations 394 

against  constable  for  official  acts  or  omissions 383 

for  non-pajrment  of  money  collected  on  execution 383 

proceedings  to  sell  real  property  to  pay  decedent's  debts.  2790 

&  Within  two  years. 

for  causing  death  by  negligence • 1902 

for  damages  for  encroaching  wall 1480 

assault  and  battery  384 

criminal  conversation.  • 384 

false  imprisonment,  •   884 

forfeitures  to  state  384 

libel »4 

malicious  prosecution 384 

malpractice.  .  . 384 

penalties  to  the  state 884 

Dy  state  for  penalty  recoverable  by  any  person  who  may 

sue • 387 

seduction 384 

slander 384 

to  revoke  probate  of  will 28S3a 

motion  to  vacate  judgment  for  error  in  fact 1290 

9.  Within  one  year. 

ejectment  for  encroaching  wall 14M 

for  seizure  of  strays « 3107 

,         penalty  recoverable  by  any  person  who  may  sue S8T 

against  sheriff  for  official  act  or  omission »     38R 

against  coroner,  for  official  act  or  omissioA •     385 

against  ofiicers  other  than  sheriff,  etc.  for  esca^ 385 

application  to  surrogate  to  revoke  probate  of  wiU 2848 

motion  to  vacate  judgment  for  irregularity 1282 

10.  Within  six  months, 

on  claim  rejected  by  executor  or  administrator 1^ 

notice  of  claim  against  state » •  •  •     *W 

11.  Within  four  months. 

relief  by  certiorari  to  review  determination.. •••••••••••  2125 

12.  Within  three  months. 

by  claimant  for  taking  chattel  in  replevin. •  1710 

III.  Disabilxtxxs. 

must  exist  when  right  of  action  accrues 408 

several,  no  limitation  until  all  removed.... ••••••••••     ^9 

of  aliens  during  war 404 

of  next  of  kin,  legatees  and  creditors ; » 

by  infancy,  insanity  and  imprisonment  for  cnme.  • -^^8 

In  action  to  revoke  probate  of  will 2858a 

in  action  against  purchaser  from  heir,  or  devisee  under  un- 
proved will 2^2 

on  application  for  certiorari  to  review  determination 2128 

in  action  for  dower • ••  1596 

•n  motions  to  vacate  judgments  for  irregularity  or  error  In 

fact 12W 
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X^mltatioAB  oi  Aotloaa  —  COAtiaiiied* 

IV.    iNTSUtUPTION    AND    SUSPENSION. 

partial  payment  avoids  presumption  of  payment  of  jadcoMOt.  fPf 

avoiding  effect  of  return  of  execution  partly  satisfied 871 

acknowledgment  or  new  promise  to  be  in  writing 896 

of  action  for  dower  by  written  acknowledgment 1696 

when  admission  of  executor,  etc..  does  not  prevent  running 

against  proceeding  to  sell  deceaent's  real  property 2756 

by  action  against  unincorporated  association 1928 

by  death  of  creditor 402 

of  debtor 408 

where  debtor  dies  within  state 406 

without  the  sUte   391 

absence  from  state 401 

concealment  within  state  401 

period  occupied  by  action  to  recover  property  of  decedent. . . .  408 

by  futile  submission  to  arbitration 411 

■tay  l>y  injunction  or  other  order  excited 406 

cause  of  action  pleaded  as  defence,  etc,  in  discontinued  ac> 

tion.   412 

termination  of  action  otherwise  than  by  judgment  on  merits, .  406 

reversal  of  judgment  406 

claim  of  executor,  etc.,  against  estate 2781 

V.  When  action  accrues;  computation  of  piuod. 

periods  to  be  computed  from  accruing  of  right  to  relief 416 

when  demand  essential  to  cause  of  action 410 

computation   when   defendant  without  state  on    accruing  of 

cause 401 

actions  by  executors,  etc.^  to  recover  personal  property 892 

when  cause  accrues  on  current  account 886 

on  covenant  of  seizin  or  against  incumbrances 881 

by  le^tee  against  executor  for  legacy 1819 

by  principal  against  agent,  for  misconduct 407 

VI.  Commencement  of  action. 

court  cannot  extend  time  for  commencement  of  action 784 

by  service  of  summons 898 

attempt  to  commence  equivalent  to  commencement 899 

requisites  of  attempt  to  commence. 890 

in  court  not   of   record 400 

service   of    summons    by   publication    after   attempt  to  com< 

mence .****  ^^ 

presentation  of  petition  to  surrogate  is  commencement  within 

sUtute. 2617 

Iji«liiorB. 

not  to  be  sold  In  court-house  during  sitthigt 82 

punishment  for  illegal  sale  in  court-house 88 

not  to  be  sold  or  used  in  jails 128 

permit  to  use  liquors  in 129 

Justice's  court  not  to  be  held  in  room  where  traffie  in  Uquor 

authorized ••.... *•..  2888 

IjIs  PendeBB. 

See  "  Notice  of  Pendency  of  Actxom." 

l.ivlii8r«ton  Connty* 

stenographer  for  county  coturt  •••••••••••••••••••^•••••••*  '861 

allowance  to  grand  and  trial  jurors   ^.  •••«.. .  8314 

Lostn  Coinpahles. 

excepted  from  provision  for  voluntary  dissolution.  •••••••••••  2420 
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INDUS. 

li^mm  lalsAd  City,  City  Court  of. 

it  a  court  of  record • ••••••***•«•••**••        % 

Msomt  Doe«Bieaits«. 

suppWinff  lost  t»apert  and  pleadings 73i 

proof  of    loss    and    contents    of    instrument    for    payment    of 

money  on  entrv  of  judgment  by  default 1213 

action  to  estabHsh  lost  will 1861 

evidence  required  to  establish  lost  or  destroyed  will 1865 

action  upon  lost  bills  and  notes 1917 

indcmnitv  to  be  given  on  judgment  or  lost  bill  or  note 1917 

state  and  its  officers  may  jreoover  on  lost  bill  or  note  withoot 

iriving  indemnity 1918 

probate  of  lost  or  destroyed  will 26S1 

liVnatie*.  

jurisdiction  over  custody  of  person  and  care  of  property 2331 

appointment,   powers  and   duties  of   committee  of  person   and 
property,  see  "  Committu  of  Pntsoir  ahd  PaopsatY  of  In- 
competent PBasoira." 
special  proceedings  to  sell,  mortgage  or  lease  real  property,  see 
"  Sale  of  Real  PaoPEaTT." 

to  be  discharged,  if  arrested S54 

cannot  be  partv  to  submission  to  arbitration 2385 

acceptance  of  dower  in  gross  in  lands  sold  for  decedent's  debts  2793 

application  to   release   inchoate  dower  right  of 2351 

order   on    application    2361 

court  may  compel  specific  performance  of  contract  made  by. .    2344a 

I.  SaaviCB  of;  appbaeancb. 

service  of   summons  on - 42S 

may  be  dispensed  with  by  order 439 

on  person  designated  in  order 427 

designation  of  person  to  receive  summons 427,    428 

service  of  summons  on  committee  by  publication 438^    4SS9 

appointment  of  special  guardian  ad  litem 428 

special  guardian  ad  litem  excludes  committee  from  control ....  428 

service  of  citation  from  surrogate's  c»urt  on 2526 

desigpation  of  person  to  receive  citation 2527 

appointment  of  special  guardian  by  surrogate 2530 

of  special  ^ardian  ad  litem  to  exclusion  of  committee.  2S27 
notice  of  application  to  surrogate  to  appoint  special  guardian.  2531 
appearance  of,  in  condemnation  proceeding '. . .  3363 

II.  Limitations  of  actions  against. 

disability  by  insanity  excepted  from  limitatioQ 875,    386 

to  move  to  vacate  judgment 1291 

rights  saved  against  judgment  of  ejectment  by  default 1527 

action  for  dower   1598 

new  trial  of  action  to  determine  claim  to  real  property 1646 

application  for  certiorari  to  review  determinanon 2126 

III.  SVPEEVBNINO    insanity    AS    AFFECTING   TESTIMONY   AND    PEOCBSD- 

INGS. 

testimony  at  former  trial  of  party  since  insane 830 

on  submission  to  arbitration 2382 

testimony  on  probate  of  person  since  become  insane  admissible 

on  application  to  revoke   2651 

remaining  exefcutors,  etc.,  may  act,  if  one  becomes  insane...  2692 

revocation  of  letters  of  sole  executor,  etc.,  for  insanity 2693 

proceedings  on  appeal  from  justice  who  becomes  insane 8056 

IV.  Action  to  annul  markjagb  of. 

lunacy  ground  for  annulling  marriage 1743 

action  by  relative 1747 

action   by   next   friend    .".*!r!!.  1748 

legitimacy  of  issue  of  marriage 17f9 

order  allowing  next   friend  to  sue 1756 

131« 


INDEX. 
t^usuttles  —  Comtiniied* 

V.   ACTIOM    TO  COMPKL  CONVBTANd. 

when  maintainable.  • ...••••••.•••«»i*..  9t4S 

who  may  maintain  * • 2346 

committee  may  be  directed  to  execute  conveyance 2347 

VI.  Pahtition  by  agreement. 

application  by  committee  for  authority 1590 

contents  of  petition : 1591 

notice  of  application 1591 

to  superintendent  of  state  institution 1590 

court  may  authorize   iOWf 

authority  to  committee  to  execute  releases 1592 

effect  of  releases  159B 

M. 
Vail. 

service  of  summons  by 486,  440 

service  of  papers  on  attorney  by 797 

on  attorney  residing  in  another  state 60 

double  time  when  paper  served  on  attorney  by  mail 798 

time  for  service  of  notice  of  trial  by 798 

deposit  of  papers  in  branch  post-office  in  New  York  city 801 

return  of  deposition  by 907 

Vsilicioiis  Pro««ciitloB. 

included   in   term  **  personal  injury  " 8343 

limitation  of  action  .^ • 884 

costs  when  recovery  is  less  than  ^60, 8228 

excepted  from  jurisdiction  of  histice's  court • 2SS§ 

of  Troy  justice's  court 8223 

of  Albany  city  court 8228 

Msilprsictlce. 

limitation  of  action   « ».•.«••.•«.•*•••«•••  884 

order  of  arrest  in  action  for • «•  549 

in  justice's  court •••• 2896 

Mandaai'aft. 

L    GtNB&AL  ntOVtSIONS. 

a  state  writ ..•••«.•..  1091 

for  general  provisions,  see  "  WllTS/* 

when  granted  at  special  term 2068 

at  term  of  appellate  division 2069 

return  to  first  writ 2073 

failure  to  rn^e  return  punishable  as  contempt 2073 

oral  pleadings  abolished   2080 

general  rules  relating  to  pleadings  applicable 2080 

writ  and  return  not  required  to  be  verified 20oO 

to  be  amended  only  by  leave  of  court. 2060 

cannot  be  stricken  out  as  sham 2080 

copy  writ  or  return  not  required  to  be  served  on  attorney. .  2080 

preference  of,  on  calendar 792 

alternative  or  peremptory   » 2067 

n.  A1.TISMATIVX  wilT. 

how  granted.  .    .  *  *  t  *  * .  ^  •*«•.«•*  4  **««••»•*««•»•• 4 •••• t - . t .  2067 

mode  of  service 2071 

on  court  or  judges 2071 

on  corporation 4 2071 

on  board  or  body  other  than  eorpofstiott 2071 

^Hhtrt  returnable 2072 

notion  to  set  aside  writ » .....  •  2076 

service 2076 
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MaJidaaiiiB  —  Comtlnved. 

II.  Altsknativb  writ  —  Continued*  

form  of  alleiptions  ...., ••• «•••••••*•••...  wTt 

joinder  of  grievances • 207S 

demurrer  to  writ 2073 

5 rounds  of  demurrer   ...•• 2076 
emurrer  to  part  and  return  to  part r 2070 

how  return  made • 2074 

form  of  denials  and  allegations  in  return 2077 

defences  in  return  to  be  separately  stated  and  numbered. . . .  2077 

further  return  cannot  be  compelled 2073 

demurrer  to  return   2078 

service  of  notice  of  filing  return  or  demurrer.  • 2061 

after  issue  joined,  proceedings  are  same  as  in  action 2062 

when  issue  of  fact  arises 2079 

issues  of  fact  triable  by  jury. 2063 

where  issue  of  fact  triable 2064 

from  appellate  division,  where  issue  of  fact  triable 2064 

where  issue  of  law  triable 2065 

rendition  of  verdict,  decision,  etc : 2083 

final  order  may  be  entered  and  docketed  as  judgment 2082 

judgment-roll  on  final  order 2082 

final   order   in    favor   of  people   or  relator  must  award  per- 
emptory writ 2062 

recovery  of  damages  by  relator , 2068 

costs  on  final  order  discretionary 206B 

stay  of  proceedings;  how  made 2069 

extension  of  time  to  make  return  or  do  other  act 2069 

appeal  from  final  order  2087 

stay  of  execution  pending  appeal 2067 

III.     Px&XM»T0fty  WftlT. 

when  issued  in  first  instance.. .•••.•••••••••••••••• •  20T0 

notice  of  application 9070 

service  of  notice  of  application  on  boards  of  three  or  more. .  2070 

where  peremptory  writ  returnable 2072 

motion  to  set  aside  or  quash  writ 2075 

service 2075 

how  return  made  to  peremptory  writ •  20T4 

to  issue  on  final  order  on  alternative  writ.. 2082 

costs  to  be  awarded  as  on  motion 2086 

not  to  exceed  $60  and  disbursements 2066 

stay  of  proceedings  2069 

extension  of  time  to  make  return  or  do  other  act. 2089 

fine  for  disobedience  by  public  officer  or  board 2000 

appeal  from  final  order 2067 

stay  of  execution  pending  appeal • 2067 

Mandate. 

defined.  •  .  .•..*•••• •...•••••• •••• •••••••  SMS 

summons  deemed  mandate •     418 

requisition  in  replevin  deemed  mandate... 1094 

disobedience  to,  a  civil  contempt • 14 

abuse  of.  a  civil  conteii4>t • 14 

duties  ot  sheriff  as  to  service  and  execution  of 100-119 

of  surrogate's  court;  how  executed  and  retnrnidile 2515 

of  justice  of  peace;   requisites •«...  313S 

blanks  prohibited ..•••• «•••...  8185 

deputizing  private  person  to  execute S156 

constable  to  execute  in  person •.•••• '157 

sheriff  to  act  when  execution  resisted ••••••••, 

mfaetarias  Corporations. 

eB4>losrees  exempt  from  jury  Mrfloa.*.**..****^**.*, 
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on  fik  Im  New  York  county  for  twentj  years  presumptive  eri- 
dence. ••• •••.« 96S 

SfarlB«  Gaiieee. 

Im  CITT  COURT  OF  HEW  YORK. 

jurisdiction. , ,, 317 

order  of  arrest  3I77 

rules  regulating  arrest 3177 

contents  of  order  of  arrest 3178 

service  of  summons  and  order  of  arrest 8179 

execution  of  order   3179 

bail  or  deposit  before  return 3180,  8181 

after  return. 3182 

custody  of  defendant  3183 

return  of  sheriff  3184 

appearance  and  proceedings  after  return 8185 

pleadings  may  be  oral  or  written 3185 

demand  for  jury  trial 3185 

preference  of  trial 3186 

trial 3186 

ordinary  action  may  be  brought  for  like  cause 8187 

Marriage. 

breach  of  promise,  see  "  Brsach  of  Promisk  to  Marry.'^ 

original  certificate  of,  presumptive  evidence 928 

original  record  of,  presumptive  evidence 9!I8 

certified  copy  of  certificate  or  record  presumptive  evidence 928 

after  divorce  for  adultery « ••••.•«,••••••  1761 

action  for  divorce,  see  "  Divorce." 

for  separation,  see  "  Separatioh." 

ACTIOir   to  ANNUL. 

by  woman  married  under  sixteen 1742 

causes  for  annulment 1748 

who  may  sue  on  ground  that  party  under  age  of  consent 1744 

on  ground  that  former  husband  or  wife  living 1745 

legitimacy  of  issue  of  marriage  annulled  because  former  bus- 
band  or  wife  living   1745 

because  parties  under  age   1749 

by  relative  on  ground  of  idiocy 1716 

by  relative  of  lunatic  , 1747 

by  next  friend  of  idiot  or  lunatic 1748 

legitimacy  of  issue  of  marriage  with  idiot  or  lunatic 1749 

on  the  ground  of  force,  duress  or  fraud 1750 

custody  and  maintenance  of  issue  of  marriage  annulled   for 

force  or  fraud 17r»l 

who  may  maintain  on  ground  of  impotency 1752 

to  be  brought  within  five  years 1752 

nature  of  action  to  be  indorsed  on  summons 1774 

service  of  summons  by  publication 438,  430 

proof  of  service  of  summons   1774 

when  and  how  issues  referred 1012 

trial  and  proof  of  facts 17.53 

right  to  jury  trial   1753 

on   reference   testimony   and   proceedings  to   be  certified   to 

court  with  report 12^ 

on  reference,  judgment  to  be  rendered  by  court 1229 

entry  of  judgment  by  default   1774 

entry  of  interlocutory  judgment   1774 

final  judgment  after  three  months 1774 

conclusive  effect  of  judgment 1754 

order  allowing  next  friend  of  idiot  or  lunatic  to  sue 1755 

interlocutory  judgment  may  award  costs 1774 

docketing  judgement  for  costs   1774 

execution  on  interlocutory  judgment  for  costs,  when  to  issue.  1774 

may  sue  or  defend  as  if  single 460 

may  confess  judgment • 1273 

damages  to  person,  estate  or  character  *"  leoarate  property. . .    460 
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Married   'Woaiaik  —  Contfniied. 

husband  not  proper  party  in  action  for  tortious  act  of  wife. . . .     4850 

judgment  for  or  a^nst  1200 

homestead,   exemption    of    1380-14O8 

may  release  to  husband  inchoate  dower  in  property  in  partition.  1571 

damases  for  slander  are  separate  property 19Q6 

distribution    of    estate    of     2T34 

appointment  of  sruardian  of  property  of  infant   2821 

petition  for  appointment  of  guardian   2822»  2S34 

guardian  of  person  not  to  be  appointed  2825 

Mn^aliAl. 

appointment  of,  by  court  of  claims 2G6 

to  execute  certain  mandates  of  N.  Y.  city  court 380 

fees  of,  on  execution  of  mandates 339 

limitation  of  action   for  non-payment  of  money  collected 383 

Maater  and  Servant. 

employee  of  party  disqualified  as  juror 115^ 

summary  proceedings  to  dispossess  employee   2231 

collection  of  wages  of  working  women   8167 

judgment  for  wages  enforceable  against  eamingi,  trtist  income, 
etc   1391 

Materialman. 

defined 

Matrimonial  Actions. 

action  to  annul  marriage,  see  ' 

for  divorce,  see  "  DivoacB." 

for  separation,  see  "  Sbpakatiok.'* 

Mayor* 

of  New  York  may  change  place  of  holdinf^  court 43 

of  city,  other  than  New  York,  may  act  m  surrogate's  absence 
on  petition  for  discovery  of  property  withheld ••«...  2706 

Mayor's  Conrt  of  Hndson. 

See  **  Hudson,  Mayor*!  Court  ov  tbs  Citt  or." 

Mechanics*  Liens. 

I.  GeNBRAL  FROVISlONt. 

purpose  of  title 

definitions ^^^^ 

to  be  enforced  by  action 8399 

jurisdiction  of  action 3399 

of  N.  Y.  city  court  315 

of  city  court  of  Yonkers 3203 

enforcement  under  contract  for  public  improvement 3400 

provisions  apply  to  courts  of  record  only  except  as  otherwise 

provided 8401 

preference  over  contractors   3414 

judgment  for  delivery  of  property  in  lieu  of  money 3415 

foreclosing  lien  on  public  improvement 8418 

foreclosing  lien  on  railroad  property • 8419 

n.  In  courts  of  record. 

consolidation  of  actions  by  different  lienors 3401 

joinder  of  lienors  as  plaintiffs 8402 

necessary  parties  defendant   3402 

waiver  of  defendant's  lien  by  failure  to  plead 3402 

equities  of  lienors  to  be  determined 3403 

costs  and  disbursements   3411 

judgment  for  debt  on  failure  to  establish  lien 8412 

•QCr  to  pay  imo  court ,..,,•,»,•«••« Ml 

1318 
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II.  In  couxts  of  kscokd  —  Continued. 

judprment  for  deficiency ••• •.•••*••••••  8416 

notice  to  lienor  to  begin  action •....  8417 

cancelation  for  failure  to  begin  action • 8417 

in.  In  couxts  not  or  record. 

action  to  be  commenced  by  personal  service  within  state 8404 

complaint  to  be  verified  8404 

necessary  allegations. 8404 

form  and  service  of  summons..... 8404 

substituted  service  of  summons   8405 

joinder  cf  issue  by  verified  answer 3406 

judgment  by  default 8406 

trial  of  issues  8407 

enforcing  judgment  for  defendant 8407 

executions. 8408 

appeals  from  judgments   8400 

filing  transcripts  of  judgments 3410 

costs  and  disbursements  ^. 8411 

offer  to  pay  into  court ••... 9418 

Milltisi. 

action   by   attorney-general   to  try   title  to   or   forfeit   military 
office,  see  '*  Quo  Warranto." 

governor  may  order  out  to  assist  sheriff 107 

sheriff  may  require  aid  of,  to  overcome  resistance v. .  104 

pay,  pensions,  rewards,  arms,  etc.,  exempt  from  execution,  1803,  8028 

no  fee  for  adminiitering  oath  to  officers 8280 

officers  and  privates  exempt  from  jury  service 1080,  1061,  1127 

proof  of  exemption   1062,  1128 

persons  honorably  discharged  after  five  years'  service  exempt 

from  jury  service   1080,  1081,  1127 

proof  of  exemption   1082,  1128 

officers  to  certify  to  jury  commissioner  in  New   York  persons 

performing  military  duty 1068 

Bfisdeaiesiiior. 

punishment  of  misdemeanors  created  by  act 8846 

sale  of  liquor  in  court-house  of  court  of  record 82,      83 

unlawfully  practicing  as  attorney  in  New  York  city 64 

permitting  person  to  practice  unlawfully  in  New  York  city....       04 

suspension  or  removal  of  attorney  on  conviction 67 

deceit  or  collusion  of  attorney 70 

purchase  of  claim  by  attorney 73,       75 

illegally  inducing  business   74.      75 

defence  of  prosecution  by  former  prosecutor 80 

by  partner  of  prosecutor 78,       80 

refusal  to  assist  sheriff  when  commanded 100 

failure   to   separate  civil   and    criminal   and    male  and    female 

prisoners 125 

illegal  sale,  etc.,  of  liquors  in  jail 130 

permitting  prisoner  for  contempt,  etc.,  to  go  at  large 157 

assisting  or  conniving  at  escape 150 

refusal,  neglect  or  delav  of  officer  to  make  search 061 

false  certificate  of  physician  to  juror  in  New  York 1120 

bribery  of  officer  by  juror  in  New  York 1122,  1128 

concealment  of  otter  to  take  bribe  from  juror  in  New   York 

county 1124 

wilful    neglect   of   duty   by   commissioner   of  jurors  of   Kings 

county 1160 

refusal  of,   or  false  information  to  commissioner  of  jurors  of 

Kings  county 1160 

suppression  of  jury  notice  in  Kings  county 1160 

physician  giving  false  certificate,  etc.,  to  juror  in  Kings  county.  1161 

l^orchMe  of  property  by  officer  making  sale,  etc f t*  1678 
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Wa4leme»Bor  —  ContlBiied* 

Texatiotts  and  unautliorlzcd  suit  in  name  of  another  or  fietttiova 
pcnon. 1901 

refusal  of  usurper  to  deliver  books,  etc.,  after  judcment  of 
ouster 1961 

illegally  rdmprisoning  prisoner  discharged  on  habeas  corpus  or 
certiorari ^ 2Q5t 

concealing  prisoner  to  avoid  habeas  corpus  or  certiorari..  2062^  2663 

failure  of  Juitice  of  peace  to  pay  over  money 3153 

]liaBOBs«r. 

waiver  of  misnomer  of  corporation 1777 

of  defendant  in  action  agamst  stockholders 1813 

of  member  of  unincorporated  association  does  not  affect  lia- 
bility of  other  members 1994 

habeas  corpus  and  certiorari  to  inquire  into  detention  not  to  be 
disobeyed  for. TOM 

Vtetake. 

in  writ  or  process %^ 

defects  cured  by  verdict,  etc,  and  judgment 721 

to  be  corrected  by  court 723 

power  of  court  to  amend  process,  pleadings,  etc 723 

immaterial  errors  to  be  disregarded 723 

relief  within  one  year  against  defaults  by  mistake,  etc 724 

correcting,  in  surropate^  court 253^ 

in  condemnation  proceedings  721-730,  3368 

bank  notes  and  bills  used  as  money  excepted  from  statute  of 

limitations ....•• 398 

execution  may  be  levied  on ; 1410 

bank  bills,  bonds,  etc.,  how  levied  on • 1411 

Monroe  County. 

jail   liberties    for    14o 

stenographer   for   county   court  of IMl 

surrogate  not  to  act  as  referee  or  practice  as  attorney 2405 

compensation    of   stenographers   in   surrogate's   court 2513 

KortsASe. 

proceedings  to  mortgaw  corporate  real  property,  see  **  Cobpoia- 

TioNs;  "  *•  Sale  of  Kbal  Property." 
special  proceedings  to  mortgage  real  property  of  infant  or  in- 
competent person,  sec  "  Sale  of  Real  PaoPKaTY.'* 
foreclosure  by  action,  see  "  Foreclosure." 

by  advertisement,  see  "  Foreclosure." 

when  receiver  appointed  without  notice. 714 

limitation  of  action  to  redeem  from , STG 

purchase-money,  ranks  prior  to  judgment 1254 

of  exempt  homestead 1404 

equity  of  redemption  not  to  be  sold  on  execution  for  mortgage 

debt.  . 1432 

indorsement  on  execution  1433 

satisfaction  on  redemption  by  mortgagee  of  realty  sold  on  exe- 
cution    1463 

evidence  of  right  of  mortgagee  to  redeem  realty  sold  on  execu- 
tion    1465 

ejectment  cannot  be  maintained  on 1498 

mortflrasee  of  lease  may  pay  arrears  of  rent  after  judgment  of 

ejwtment .1508,  1500 

to  secure  credit  for  purchase  money  of  lands  sold  in  partition. .    l.*»74 

1575 
s  void,  if  made  after  petition  for  voluntary  dissolution  of  corpo- 

N  rarion 2430 

deemed  assets  in  hands  of  executors,  etc 2712 

\  deeree  to  mortgage,  to  pay  decedent's  debts 2700 

%y  heir,  et^,  not  affected  by  unproved  w|IJ  aft«r  four  y^trf....  37T7 
rdZQ 
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definition • •» 76T 

to  whom  made  768 

on  default  of  appearance 768 

on  appearance  of  one  or  more  defendants 768 

in  New  York  city   770 

in  supreme  court  wliere  heard 769 

in  first  judicial  district 768 

transfer  of,  to  anothjr  judge 26,     771 

renewing  after  denial   776 

leave  to  withdraw  motion  for  judgment 777 

renewing  denied  motion  before  another  judge  is  contempt 778 

withdrawing  motion  for  judgment  without  leave  is  contempt..     778 

notice  of,  to  be  eight  days 780 

in  N.  Y.  city  court 3161 

of  application  for  judgrmcnt  on  frivolous  pleadings 537 

order  to  show  cause  returnable  in  less  than  eight  days 780 

affidavit  to  be  served  with  order  to  show  cause. . . .' 782 

taking  deposition  for  use  on .^. .     886 

reference  of  questions  of  fact  arising  on 827,  1Q16 

in  city  court  of  New  York 8172 

te  proceedings  begun  by  state  writ 1W7 

costs;  collection 770 

in  surrogate's  court 2656 

execution  for 770 

stay  for  non-payment  of 770 

taxation  of,  on  final  judgment 770 

proceedings  to  punish  for  contempt  not  affected 770 

may  be  awarded  absolutely  or  to  abide  event 8236 

to  abide  event 770 

amount;  disbursements  allowed   8261 

HvaJcipal   Corporationn. 

excepted  from  judicial  supervision   1804 

not  subject  to  action  by  state  to  annul  corporation 1804 

to  dissolve 1804 

when  taxpayer  may  sue  to  redress  municipal  wrong 1025 

service  of  summons  on   431 

of  certiorari  on 2180 

jurors  not  disqualified  because  residents  or  taxpayers 1170 

order  of  arrest  in  action  for  funds,  etc.,  of  510 

attachment  in  action  to  recover  funds  of 637 

judgment  stayed  on  appeal  without  security,  unless  ordered 1314 

not  required  to  give  security  for  provisional  remedies,  etc 1000 

liability    in   damages   for   arrest,   attachment   or   injunction   im- 
properly granted 1000 

action  for  cutting  trees,  etc.,  on  lands  of  municipality...   164^.  1668 
costs  not  awarded  against,  unless  claim  presented  before  action.  3245 

proof  of  ordinances,  by-laws,  etc 941 

aciioii     ,  eiuo.i.c  lien  under  contract  for  public  improvement.   3400 
iudgmcnt   foreclosing  mechanic's  lien   on  public  improvement..    3418 

public    imnrovement  "    defined 3398 

execution    against   wages   of   employees,    etc 1301 

proof   of    payments   by 061c 

ACTTON   BY    STATE   TO    RECOVBR   PUBJ.fC  FUNDS. 

State  may  sue  in  courts  within  the  state 196i 

excepted  from  jurisdiction  of  justice's  court 2863 

orders  or  interlocutory   judgments   in   other   actions   may  be 

vacated 1070 

other  actions  may  be  stayed 1070 

parties  to  other  actions  may  be  brought  in 1970 

state  may  sue  in  foreign  courts 1071 

cause  of  action  transferred  to  and  vested  in  stait 1972 

action  limited  to  ten  years 1973 

disposition  of  proceeds  of  action 1074 

petition  by  municipality,  etc.,  claiming  proceeds 197S 

attorney-general  to  bring  action ,.,  1976 

to  be  brought  in  name  of  people 1081 
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M  snlelpal  Courts. 

See  "  Buffalo.  Municipal  Court  of  the  Citt  of;  "  "  N«w 
YoKK  Municipal  Courts;  "  '*  Rochester,  Municipal  Coubt 
OF  THE  City  of;  "  "  Syracuse*  Municipal  Court  of  ths 
City  of." 

ir. 

MsLm*. 

Sec,  also,  **  Unknown  Parties." 

when  defendant  may  be  designated  by  fictitious  name 451 

in  justice's  court 2^4 

mistake  in  name  of  juror  cured  by  judgment  on  verdict,  etc. . .     721 

of  officer  cured  by  judgment  on  verdict,  etc 721 

of  parties  cured  by  judgment  on  verdict,  etc 7H 

power  of  court  to  correct  names  of  parties 723 

waiver  of  misnomer  of  corporation    1« « • 

misnomer  of  stoclcholder  defendant  in  action  against  stockhold- 
ers   1813 

of  niember  of  unincorporated  association  does  not  affect 

liability  of  other   members 1824 

habeas  corpus  and  certiorari  to  inquire  into  detention  not  to  be 

disobeyed  for  misnomer 20&I 

\udgment  against  party  by  fictitious  name  not  a  lien 1251 

Amendment  of  judgment  against  party  by  fictitious  name 1251 

Application  for  change  of. 

petition  hy  individual   241Q 

of  infant  by  ^ardian  or  next  friend 24111 

corporation  may  petition    . . . .  ^ 2411 

petition,  etc.,  to  be  filed  with  secretary  of  state 2413 

reservation  of  proposed  new  name 2413 

tfuperintendcnt  of  banks  to  approve  change  of  name  of  bank.  2411 
of  insurance  to  approve  change  of  name  of  insurance 

company    2411 

railroad  commissioners  to  approve  change  of   name   of  rail- 
road company    2411 

certificate  of  secretary  of  state  that  proposed  name  docs  not 

conflict  with  other  corporations 2411 

contents  of  petition   2412 

petition  to  be  verified 2412 

notice  of  application   by  infant 2413 

by    corporation    2413 

order  authorizing  change   2414 

to  be  entered  and  papers  filed 2414 

publication   2414 

affidavit  of  publication  to  be  filed  and  recorded 2415 

order  changing  name  of  corporation   to   be  filed  with   sccre> 

tary  of  state   2414 

to  be   recorded   by  county  clerk 2414 

when  change  to  take  effect 2415 

validity   of   previous   proceedings   to   change   corporate    name 

saved 2415 

pending  actions  or  proceedings  not  affected  by  change 2416 

new  name  may  be  substituted  in  pending  action  or  proceeding.  2416 

county  clerk  to  report  changes  to  state  officers 2417 

changes  of  name  to  be  published  annually  in  session  laws...  2417 
NaBsav  County-. 

jail  liberties  145 

irati«B»i  c««Kva. 

action   by   sttorney-general   to   try   title   to   or   forfeit   military 

Oflioe,  see  "  Quo  Warranto." 

psy,  pcsnions,  rewards,  arms,  etc.,  exempt  from  execution 1393 

no   fee   for  administering  oath   to  officers    3289 

officers  and  privates   exempt   from   jury  service. . .    1080,    1061.  1127 

proof  of  exemption   1082^  M2S 

persons   honorably   discharged   after   five   years'    service   exempt 

from  jury  service 1090,  1061,  1127 

proof    of    exemption     1062,  1128 

officers  to  certify  to  jury   commissioner  in   New  York  persons 

performing    miliury    duty    , , . , 1063 

1322 


INDIX 

9lat«ralls«tlott. 

N.  Y.  city  court  cmnnot  naturallx« • •*••..•     V.$ 

derk't  fees  on S803 

judpnent  for,  enforceable  against  earnings,  trust  income,  etc. .  139t 
Hevllgrenee. 

limitation  of  action  for  personal  injuries  resulting  from 883 

warrant  of  attachment  in  actions  for 685 

Action  for  causing  death  by. 

right  of  action  conferred IJJ^ 

who  may  maintain   1002 

limited  to  two  vears Iw2 

for  whose  benefit  1903 

"  next  of  kin  "   defined 1870,  1905 

interest  to  be  added  to  verdict  from  date  of  death 1904 

Nesotimble  Inst  rum  en  t«. 

See  "  Bills  and  Notes." 

action  upon  lost  instruments   .^ 1917,  191M 

extension  of  time  to  demur  or  answer  in  action  against  corpo- 
ration  on    1778 

order  for  trial  to  be  served  with  answer  or  demurrer  of  corpo- 
ration in  action  on 1778 

reservation  of  trial  terms  for  trial  of  actions  on 282 

Newapapem. 

fair  report  of  public  proceedings  not  libelous 1907.  1908 

editors  and  reporters  exempt  from  jury  servKe....  1080,  1081,  1137 
proof  of  exemption 1082 

IVe'w  Trfsil. 

I.  When  gbanted. 

in  court  of  claims • 265 

on  appeal  from  judgment  of  court  of  claims 275 

for  failure  to  file  decision  within  time  limited 1010 

on  appeal  from  jud^ent  by  default  of  justice's  court 3064 

in  ejectment  as  of  right 1525,  1528 

second  new  trial  in  discretion  of  court 1525,  1528 

on  judgment  by  default  1526,  1528 

not  of  right  in  action  to  determine  claim  to  real  property. . . .   1646 
on  trial  of  specific  questions  by  jury  may  be  granted  as  to 

some  only  of  questions  tried 1003 

after  jury  trial  of  proceedings  to  sell  decedent's  real  prop- 
erty to  pay  debt 2548 

in  New  York  county  after  jury  trial  of  proceedings  to  pro- 
bate will 2547 

II.  Motion  foe. 

entry  and  collection   of  judgment  does  not  prejudice  subse- 
quent motion 1006 

final  judgment  not  stayed  by  motion '. 1005 

motion  for,  on  minutes  of  trial 999 

grounds  of  motion  990 

appeal  from  order  to  be  heard  on  case  settled 999 

to  appellate   division   after    interlocutory   judgment   rendered 

after  trial  by  court  or  referee 1001 

when  to  be  heard  and  decided  at  special  term 1002 

for  error  of  court  in  finding  of  fact  or  law  to  be  made  within 

time  for  appeal    1002 

of  fact  to  be  made  to  trial  judge  unless  dead,  etc 1002 

for  error  of  referee  in  finding  of  fact  or  law  to  be  made  to 

appellate  division 1002 

on  trial  of  specific  questions  by  jury 1003 

how  and  when  to  be  made 1006 


He'vr  Trial  —  Conttniicd. 

II.  Movteif  worn  —  Conttmied. 

for  new  hcarinf  after  trial  of  specific  questions  by  referee. .  1004 

how  and  when  to  be  made ■  ^- ■  ^''J* 

time  for,  on  judgment  of  ejectment  by  default IKW,  1S28 

when  defendant  under  disability 1827,  1MB 

not  affected  by  taking  of  exception 1006 

may  be  heard  with  exceptions   ^225 

when  exceptions  to  be  reviewed  on  motion  for 096 

motions  to  be  heard  at  special  term,  except,  etc. ........... .  1002 

order   upon   motion   for   failure   to   file  decision   within   time 

limited 1010 

judgment  on  motion  to  appellate  division  in  first  instance  —  1227 
■tipulation    for    judgment    absolute    on    affirmance    of    order 

granting,  in  N.  Y.   city  court 8101 

judgment  absolute  on  affirmance  by  N.  Y.  city  court  of  order 

granting S104 

entorcement  of  restitution  upon  granting 1005 

exceptions   heard   in   first   instance  by   appellate  division    on 

motion  for  new  frial 1000 

appeal  from  order  granting,  brings  up  judgment  of  reversal..  131 A 

order  granting  or  refusing,   is  appealable 1347 

costs  on  motion  for,  on  case 3251 

upon    order   for    failure   to    file   decision    within    time 

limited 1010 

after  granting  and  before  trial 3251 

evidence  on  new  trial  in  eiectment 15?0 

wben  evidence  on  first,  admissible  on  new  trial  of  action  to 

determine  claim  to  real  property I04A 

proceedings  before  justice  after  appeal  from  judgment  by  de- 

fault 3065 

III.  Case. 

preparation  of,  see  "  Cask."  

case  to  be  made  on  motion  for 067 

not  required  on  motion  for  surprise  or  irregularity OJW 

on  motion  for,  before  judge  who  tried  action 998 

IV.  Of    kxgrt    oif    appeai.    prom    justice    op    peace. 

demand  for  new  trial  in  appellate  court 3068 

return  of  justice  90R3 

undertaking  required 3069 

offer  to  compromise  before  return 3070 

award  of  costs   3070 

offer  to  compromise  after  return 3072 

amount  of  costs  on 3073 

proceedings  in  appellate  court 3071 

BTew  York,  City  Court  of. 

See  "  City  Cou«t  of  New  Yore." 

How  Yorlc,  CttT  of. 

only  attorneys  to  appear  and  practice  in  courts  in 68 

penalty  for  unlawfully  practicing  in 64 

service  of  summons  on  city 431 

chamberlain  to  receive  money  paid  into  court 745 

duties  as  to  same 754 

commissions  of 3821 

preference  of  actions  by  or  asainst  city  or  health  officers 791 

when  maps  and  surveys  on  file  in  departments  of,  presumptive 

evidence 9nB 

when  official  records  of  departments  of,  presumptive  evidence. .  966 

officers  exempt   from  jury  service 10R1 

proof  of  exemption   10R2 

members  of  police  and  fire  departments  exempt  frott  jury  ser- 
vice.   1C81.  U27 
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New  York,  City  of  —  C>Mitl«iie4l. 

proof  of  exemption ...,•..•••• 1062,  1126 

officers  to  aid  commissioner  of  jurors. 1092 

corporation  coiuisel  to  prosecute  proceedings  to  enforce  fines  of 

delinquent  Jurors   1119 

special  provisions  relating  to  actions  against,  not  affected 3341 

proceedings  to  acquire  lands  excepted  from  repealing  clause  of 

condemnation  law 8963 

service  of  papers  through  branch  post-oiito<»  in 801 

Heir  York,  County  of. 

special  proceeding   begun  before  one  judge  may  be  continued 

before  another   26,     771 

change  of  place  of  holding  courts 42 

clerk  of  cotxrt,  etc.,  not  to  be  appointed  referee,  etc 90 

books  and  records  of  former  courts  of 93 

bail  in   120 

custody  of  prisoners  in 120 

appointment  of  jail  physician  in 126 

designation  of  temporary  jail  in 135,     144 

jail  liberties  for 145 

when  official  records  of  register,  clerk  and  courts  presumptive 

evidence   955 

when  maps  and  surveys  on  file  with  register,  clerk,  surrogate 

and  courts  presumptive  evidence 065 

officers  exempt  from  jury  service 1061 

proof  of  exemption   1062 

county  clerk's  fees  in 8305 

sheriffs   fees  in    3306 

fees  of  constables  and  deputy  sheriffs  for  attending  court 8312 

trial  jurors  in,  see  "  Juav  and  Jurors." 

motions  in ' 26,     770 

preference  on  calendar  in   793 

notes  of  issue  in 977 

publication   of   notice   of   sale   of    real    prof»crty   in 1678 

records  in   register's  office  not   to   be  removed  on   subpoena....      977 

costs  when   recovery   under   $500  and   $'jr>0 3228 

stenographers   and   court  officers   for   surrogate's   court 2512 

New  York,  Dlntrlct  Conrtn  of  the  City  of. 

See  "New  York  Municipal  Courts*" 

New  York*  MmilclpsLl  Court*. 

are  not  courts  ot  record    8 

effect  of  provisions  upon  jurisdiction  and  proceedings S214 

actions  to    foreclose  mechanics'   liens  in,  see  "  Foreclosure;  '* 

"  Mechanics'    Liens.** 
jurisdiction    of   summary  proceedings   to   recover   possession   ef 

real  property 2234 

service  of  complaint  with  summons    3207 

who    may    serve    summons    3208 

deputizing  private  person  to  serve  summons 3208 

proof  of  service 3208 

action  commenced  by  service  of  summons 3209 

arrest,  attachment  and  replevin  in   32X0,  3211 

proceedings  on  order  of  arrest   • . . . ,   3218 

answer  raising  title  to  real  property , .  3212 

how    jurors   selected    1111 

appeal  to  supreme  court   3213 

where  and  how  appeals  heard , . .     , . .  1844 

judgment  on  appeal '. .  3219 

1825 
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INDEX. 

Heir  York  Mmticipal  Courts  —  Conttnvcd. 

costs  on  appeal  to  supreme  court   821S 

issuance  of  precept  in  summary  proceedings  to  recorer  posses* 

sion  of  real  property   2239 

transfer  of  summary  proceedings  to  dispossess  to  another  court 

for  trial    r, 2246 

Next  Friend. 

action  by,  to  annul  marriage  of  lunatic  or  infant. .   1744,  1748^  1755 
petition  oy,  for  change  of  name  of  infant 2410 

Next  of  Kin. 

See,  also,  "  Decioemti'   Estates;  "  "  Ezbcutobs  and  Ad- 
ministrators.*' 

defined 1870,  1906 

in  surrogate's  practice 2514 

not  to  be  arrested  when  sued  as  representative 556 

action  b^,  against  administrator  for  distributive  ^are IKIC 

order  of  distribution  among   2732 

when  next  of  kin  of  deceased  husband  or  wife  deemed  also  next  ^^^ 

of  kin  of  decedent   2732 

creditor's    action    against,    see    **  Dbceoznt's    Estatbi,    VI; " 
"  Creditors'  Actions.  II/* 

Vlasara  County. 

jail  liberties  for   145 

salary  of  stefaographer  of  surrogate's  court   2513 

stenographer  of  county  court    'A^\ 

per  diem  a11«iwance  to  grand  and  trial  jurors 3S14 

Ifon-Reaidenta, 

jurisdiction  of  actions  by,  against  foreign  corporations 1780 

of  surrogates   over   estates  of  testate  or   intestate   dece- 
dents  2476-2478 

who  deemed  residents  for  purpose  of  jurisdiction  of  N.  Y.  city 

court S160 

limitation  of  actions  against,  on  demand  barred  at  domidl S90 

summons  against,  in  city  court  of  New  York...... 3165 

service  of  summons  on,  by  publication,  etc 438,     439 

of  papers  on  clerk  for 800 

of  notice  of  sale  under  foreclosure  by  advertisement 2380 

of   surrogate's  citation  by  publication 2522 

verification   of  pleadings  by 525 

order  of  arrest  on  complaint  demanding  performance  of  act. . . .     550 

in  justice's  court   ^ 28M 

attachment  in  actions  against 636 

in  justice's  court    2906 

when  judgment  enforceable  only  against  attached  property 707 

proof,    cause    of    action    against,  on  application   tor  judjsment 

by   default 1216 

place  of  trial  of  actions  when  all  parties  are  non-residents 084 

where  to  attend  to  make  deposition 886 

may  be  required  to  give  security  for  costs 8268-3270 

attorneys  may  practice  in  state 60 

not  to  be  appointed  receiver  of  judgment  debtor 2469 

executors   objected    to    for   non-residence   may   be   required   to 

give  bond 2688 

revocation  of  letters  to ^£1 

provisions  as  to  testamentary  trustees  apply  to 2820 

appointment  of  guardian  for  infant 2822 

surrogate  to  transmit  will,  etc.,  of,  to  secretary  of  state 2503 

IToBUinit. 

decision  on  motion  may  be  reserved 1187 

not  permitted  after  cause  sub:nitted  to  jury 1182 

in  justice's  court  800T 

Indgment  of,  in  justice's  court • 8011 
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Duur  take  oaths  and  affidaviU ,'••••  'i* •  11 SS 

cSificatc  of  presentment  or  protest  presumptive  eTidcnce W 

etfect  of  aflSdavit  denying  receipt  of  notice /•••••• i  "'^ 

in  case  of  death,  etc.,  original  protest  presumptive  evidence  of 

demand.  .  •    •• .*•• o^ 

memorandum  presumptive  evidence  of  notice *»• 

Notes  of  ISBve.  i^ 

claim  of  preference  in   |  *  ^.^ 

contents   of gryy 

to  state  nature  of  action j  ^^ 

time  of   filing gryy 

S,.'"„4;*^^  ?o  fifi'St' ni^-  for-  Wcii^diiiieVmsin  ^miA    ^ 

counties 

Votic«  of  Pendency  of  Action. 

notice  of  levy  on  real  property  to  be  recorded  and  indexed  *»•  •  JgJ 

of  proceedings  to  condemn  land • ... •  •  '••/•••  •:;*  '''1 ' '  r 

of  action   against   executor,  etc.,   on   claim  enforceable  out   of  ^^^ 

decedent's  realty ^^70 

by  plaintiff.  .  . , ]  1070 

contents  of  notice • ig^n 

may  be  filed  before  summons  served ^^^ 

effect  of •.*:•;•••; '.'.  1672 

to  be  recorded  and  indexed ^^g 

by  defendant '//,'.,  1674 

when  cancelled. ]*!!!!!!!!!!'.!!!!!!!*. ii'.  1674 

^c^f^^^oA  'siuriti  Vn  cVeditoVi  'Ul^on •.  JJJJ 

on  undertaking  or  payment  into  court. ., ivri 

for  lack  of  undertaking  to  suspend  sale  pending  appeal 

from  refusal  of  specific  performance 1M»  ■ 

fees  for  recording  and  indexing 8304 

judgment  relates  to  filing,  in  ejectment 1^8 

in  partition •  •  •  •  JwT 

in  action  to  determine  claim  to  real  property.  1645,  1046 

in  foreclosure,  when    to  be  filed 1^ 

conveyance  on  sale  relates  to 16Ba 

Notl<ie  of  Trial.         .     ^  ,         ,.            .  ,           ,          ^  o>i 

causes  may  be  noticed  for  adjourned  term  of  court 34 

for  trials  elsewhere  than  at  courthouse 87 

time  of  service J77 

when  served  by  mail 788 

new  notice  for  succeeding  term  not  required  in  certain  counties.  077 

either  party  may  bring  issue  to  trial 080 

on  amendment,  etc.,  court  may  dispense  with  new  notice 723 

for  what  day  notice  may  be  given  in  N.  Y.  city  court 81g 

time  for  service  of,  in  N.  Y.  city  court ojS2 

when  hearing  before  referee ;  • 1^8 

security  for  costs  not  required  when  plaintiff  an  infant...  460,  8268 
Huiaance. 

action  for,  wlen  maintainable ..............; JW 

may  be  maintaii»d  by  or  against  infant  m  his  own  name.  IWB 

who  may  be  joined  as  defendants IJW 

triable  where   property  situated. JM 

issues  of  fact  triable  by  jury WW 

final  judgment  for  plaintiff. • 1J«J 

sections  1660-1662  not  to  apply  to  actions  for  money  only. . . . . .  1688 

summary  proceedings   to  dispossess   tenant  engaging  in   illegal 

trade  or  business ^^■'■ 

fCwnabers. 

may  be  expressed  by  figures » 

Vvncnpatiire  'Wills. 

ctUtion  on  probate  of 'li:JlLll""  ?Si 

«nctttion  and  tenor  to  be  proved  by  at  least  two  wltnetaca.  •  •  •  4Qi« 
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INDEX* 

communications  privileged   AM 

testimon^r   in   will   cases 836 

examination  of  hospital  nurse 896 

O. 
Oaths  aj&d  Afflrmatloiiii. 

I.  Who  may  administer. 

who  may  take  912 

without  the  state   8^ 

courts  of  record  to  witness   7 

justices  of  city  court  of  New  York 33S 

officers,  boards,  etc.,  authorized  to  take  testimony 84Z 

commissioner  of  jurors  of  New  York  and  assistants IMH 

of  Kin^  county  and  assistants   1132 

who  may  administer  to  referee 1016 

commissioners  in  condemnation   3370 

II.    FOKM    AND    MODE   OF   SWEARING. 

Seneral  mode^  of  swearing  845 

ispensing   with   kissing   gospels    846 

when  affirmation  may  be  made   *.  —  .  847 

Eeculiar  modes  of  swearing 848 

y  persons  not  Christians   84!» 

examination  of  witness  as  to  capacity  and  obligation  of 850 

swearing  falsely  in  any  form  is  perjury 851 

III.  Op  witnesses  and  jurors;  official  oaths. 

refusal  of  witness  to  be  sworn  a  contempt 9 

witnesses  in  justice's  court   3000 

jurors  on  writ  of  assessment  of  damages 2110 

in  justice's  court   29B8 

administrator &')04,  2864 

arbitrators 2369 

attorney  on  admission   50 

commissioners  in  condemnation  3370 

in  partition    1590 

to  admeasure  dower    1608 

on  applicat^ion  for  committee  of  incompetent  person —  2339 

executor 2''MH 

guardian 2594,  2830.  2S31 

referee 1016 

to  admeasure  dower    ISOfi 

in  proceedings  supplementary  to  execution 2443 

waiver 1016 

failure  to  take,  cured  by  judgment  on  report,  etc 721 

person  appointed  by  supervisors  to  act  as  surrogate 2492 

clerk  of  court  of  appeals  190 

deputy   clerk    200 

special  deputy  clerks  appointed  to  attend  terms  of  court. ...       8^ 

clerk  and  deputy  clerks  of  N.  Y.  city  court >^ 

stenographer 82 

interpreter  of  N.  Y.  city  court   333 

constable  to  keep  jury  in  justice's  court 3006 

no  fees  for  administering  official  oaths 3fi89 

fees  for  administering    , 3298 

Oempaatc. 

necessary  defendants  in  action   of  ejectment 1502 

in  action  for  dower ISS^r 

to  liquidate  damages  conditionally   796 

I  ef usal   of  offer    737 

costs  on   refusal    737 

of  judgment  by  defendant  before  trial    738 

effect  oi   acceptance  or  refusal    738 

of  judgment  by  plaintiff  on  counterclaim   738 

effect  of  acceptance  or  refusal   •••»••« 789 
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INDBX 

Offer  —  Coiitlfi«e«. 

requisites  of  o£Fer  and  acceptance 740 

entry  of  judgment  on  death  of  party  after  offer  made 768 

in  justice's  court,  by  defendant 2892 

of  compromise  before  return  on  appeal 8070 

after  return  on  appeal  8072 

Qflcern. 

of  corporations,  sec  **  Corporations." 

official  bonds,  see  "  Bonps,  IV,  V.'* 

effect  of  statute  upon  officers  and  offices 3366 

I.  Rights,  duties  and  liabilities. 

court  stenographer  is,  of  the  court 82 

proceedings  to  compel  delivery  of  books  and  papers  to 2471a 

exempt  from  jury  service 1030,  1081,  1127 

proof  of  exemption    1082,  1128 

of  court,  privilege  from   arrest 565 

civil,  may  be  excused  from  serving  as  juror 1033 

certain,  disqualified  as  trial  jurors 1029 

to  make  and  certify  to  searches 961 

when  copies  of  records  and  papers  are  evidence 983 

subordinate  may  produce  book  or   paper   on   subpcena   duces 

tecum 869 

procuring  personal  attendance  on  subpoena  duces  tecum 869 

mistake  m  name  of,  cured  by  judgment  on  verdict,  etc 721 

liability  for  money  received  not  affected  by  discharge  of  in- 
solvent debtor 2184 

assuming  to  act  as,  without  authority 14 

of  court  of  record,  may  be  punished  for  misconduct 14 

taking  fees  not  prescribed  by  law  prohibited 8280 

for  services  not  rendered  prohibited 8281 

treble  damages  for  illegally  taking  fees 3282 

fees  to  be  included  in  account 3286 

may  charge  feen  paid  for  oaths,  postage,  etc 3291 

fees  to  be  paid  before  paper  transmitted 3292 

n.  Actions  by  and  against. 
1.  General  provisions. 

jurisdiction  of  justice's  court 2866 

actions  against,  on  causes  arising  before  term 1927,  1928 

action  by,  upon  cause  which  accrued  before  term..  1926,  1928 

action  by  taxpayer  against,  to  prevent  waste 1925 

actions  on  official  bond,  see  "  Bonds,  V." 

how  designated  in  summons 1929 

designation  of,  by  name  of  office  in  habeas  corpus  and 

certiora.-i 2024 

mode  of  service  of  certiorari  on 2130 

injunction  against  acts  of  state  officers. 605 

not  required   to   give   security   for   provisional   remedies. 

etc. : 1990 

liability  in  damages  for  arrest,  attachment  or  injunction 

improperlv  granted 1990 

•rder  of  arrest  in  action   for  money  or  property  raisap* 

plied 549 

in  justice's  court    2896 

in    action   for  misconduct   or   neglect    in    justice's 

court 2805 

sttachment  in  action  for  misappropriating  public  funds. .     637 

▼erificaticn  of  pleadings  by 525 

waiver  of  objection  of  non-joinder 1929 

for  official  actr  or  omissions  triable  where  cause  of  action 

arose 988 

death  does  not  abate  action  by 766 

■ucceaaor  of  public  officer  may  continue 766 

•ulftitti^lpn  of  suc^ssor 706,  1980 

182A9 


INDEX. 

OMeers  —  CoBtimvc^. 

11.  Actions  by  and  against  —  Continued. 

1.  General  provisions  —  Continvcd. 

issuance  of  execution  against ..•••••••^^...   MM, 

increased  costs  in  actions  for  official  acts 3288»  93SB 

in  justice's  court    30T9 

in  certiorari,  what  included  in  "  body  of  officer  ** 2146 

certiorari  may  issue  to,  after  expiration  of  term 2136 

may  be  punished  after  term  for  failing  to  make  return  to 

certiorari 2136 

fine  for  disobeying  peremptory  mandamus 2000 

proceedings  to  collect  fines  imposed  on 2289-2801 

2.  Action  to  try  title  to  ofUce. 

by  attorney-general IMS 

action  to  be  brought  in  name  of  people 1964 

by  attorney-general  to  forfeit  public  office,  civil  or  nuli- 

Ury IMS 

joinder  of  relator  as  party  plaintiff 1986 

relator  to  give  security  for  costs,  etc 108S 

compensation  of  attomev-gcneral  when  relator  joined. . . .  1986 
right  of  claimant  may  be  tried  in  action  against  incum> 

bent 1949 

triable  of  right  by  jury 1960 

claimant  to  assume  office  after  judgment  in  his  favor....  1951 

to  demand  books  and  papers  after  judgment 1951 

proceedings  to  obtain  books  and  papers 1962 

refusal  to   deliver  books   and  papers  after  judgment   of 

ouster  on  raisBemeanor 1962 

final  judgment  of  ouster 1966 

fine  may  be  imposed  upon  usurper  by  judgment 1956 

to  be  docketed    1966 

action  for  damages  a8;ainst  usurper 1953 

preference  of  appeals  involving  title  to 229 

3.  By  people  to  recover  public  funds,  etc.. 

excepted  from  jurisdiction  of  justice's  court 2883 

when  state  may  sue 1969 

may  sue  although  same  cause  exists  in  another  public  au- 
thority   1969 

although  another  action  pending 1909 

in  foreign  courts   1971 

stay  of  other  domestic  actions 1970 

Sarties  to  other  actions  to  be  brought  in 1970 

amages  vest  in  state  on  commencement  of  action 1972 

limitation  of  action    1973 

judgment  or  order  reinstating  in  municipality  funds,  etc. 

recovered 1974 

petition  by  municipality,  etc.,  for  futads  recovered 1975 

notice  to  attorney-general    1975 

attorney-general  to  bring  action  for  people..... 1976 

•Metal  Bonds* 

See  '•  Bonds." 

Old  Gmard. 

officers  and  privates  exempt  from  Jury  aeryice  In  New  Yorlc. . . .  1061 
proof  of  exemption 1062 

OasfliiBfloias. 

See,    also,    "  Amendment;  "     "  DnrBcra;  ••     **  Iisbgvlabi- 
Ti«s; "  "  Mistake." 

court  may  supoly  within  one   year 7M 

•opplyinff  in  surrogate's  court , , , , , , 3886 
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INDEX.  

Oa&OBd««a  County. 

j'ail  libcrtica  for -.- 

fees  of  surrogate's  stenographer  in..!!!!.'.' okiS 

OntArlo  County.  ^ 

per  diem  allowance  of  grand  and  trial  jurors 33I4 

Oral   Pleadlnsra. 

abolished   in  mandamus   , ^  2060 

petition  or  answer  in  surrogate's  court  may'be  pVesentedoraUy!  2533 

allowed  m  justice  s  court ' ,  2ft40 

in  marine  causes  in  city  court  of  New'  York!! !!!!!!!!!!  8186 

Oaraimre  County. 

stenoffraphcrs  for  supreme  and  county  courts 256.     257 

allowance  to  grand  and   trial   jurors 8314 

mileage  of  jurors 3314 

OvAer*. 

definition 767 

in  surrogate's  court  defined 2566 

"order'    refers  to  order  in  civil  action  or  proceeding 3343 

included  in  "  determination  "  in  provisions  as  to  certiorari ....  2146 

"final   order"  in  surrogates'   proceedings  defined V'~- 

must  be  in  writing 7G7 

in  N.  Y.  city  court  to  be  made  only  by  a  justice o-  T 

in  county  court,  who  may  make 354 

who  may  make,  out  of  court,  without  notice 772 

by  whom  made  vacating  and  modifying  orders,  without  notice. .     772 

powers  of  county  judge  expressly  conferred 773 

•taying  proceedings  longer  than  twenty  days 775 

in  proceedings  begun  by  state  writ 1997 

to  show  cause,  granting  of 780 

when  returnable 780 

affidavit  to  be  served  with  order 782 

when  new  application  for,  prohibited  after  refusal 776-778 

publication  of  order  to  present  claims  of  creditors 786 

relief  against  default  within  one  year 724 

stay  by.  excepted  from  period  of  linaitation 406 

of  N.  Y.  city  court  mav  be  served  within  state .338 

enforcement  of  order  in  surrogate's  court 25.56 

costs  upon  orders  of  surrogate's  court 2556 

review  of  order  by  judge  of  court  other  than  that  in  which  ac- 
tion pending. 774 

appellate  division  may  vacate  or  modify  without  notice,  orders 

made  without  notice  1348 

may  grant,  when  applied  for  without  notice  and  refused 

below 1348 

not  appealable  until  entered 1304 

proceedings  to  compel  entry  for  purpose  of  appeal 1304 

annulling  for  failure  to  enter 1304 

orders  affecting  substantial   rights  appealable  from   inferior  to 

supreme  court 1342,  1348 

what  orders  are  appealable  to  appellate  division 1347 

out  of  court  appealable 1348 

in    special    proceedings,    appealable    when    affecting   substantial 

right.  .  . 1356,  1857 

when  appealable  to  court  of  appeals 190.     Idl 

entry  on  determination  of  appeal 1355 

on  appeal  from  inferior  to  supreme  court 1345 

and  enforcement  of  order  determining  appeal 1360 

enforcing  affirmance  or  modification  on  appeal 1820 

costs  on  appeal  from   , 8239 

avAlmABeeB« 

of  mnnidpal  corporations,  proof  of ••••    tit 

1331 


INDEX. 

Orleaim   Connty.  ^ 

allowance    to   grand   and  trial   jurors... • •• 3314 

0«freso»  Recorder'*  Court  of. 

a  court  of  record 2 

civil  jurisdiction 3196 

pending  actions  transferred  to  supreme  court 3197 

papers  and  records  transferred  to  county  clerk 3198 

power  of  supreme  court  in  actions  transferred 3199 

removal  of  action  to  county  court  for  disability  of  judge 32Q0 

subpoena  may  be  served  anvwhere  within  state 33D1 

application  of  provisions  of  Code .,. 330S 

section  3301  relating  to  clerk's  fees  not  applicable 830 

Oireriieer  of  Hlcrbiv^aT'a* 

effect  of  order  for  cutting,  etc.,  trees  in  action  for  damages. . . .  1668 
may  seize  strays  •...  3064 

Overseer  of  the  Poor. 

application  by,  for  committee  of  lunatic,  etc 2SM 

notice  to,  of  application  for  committee  of  lunatic. 2325 

fines  for  contempt  in  justices'  courts  to  be  paid  to 2875 

minute  of  conviction  deemed  judgment 2976 

may  sue  for  penalties  for  strays  on  highways 3062 

when  proceeds  of  sale  of  strays  to  be  paid  to 3092,  3094 

may  sue  for  penalties  person  wilfully  setting  animal  at  large. .  3100 

may  be  allowed  to  appear  in  action  for  penalties  by  another. 3112 

settlement,  etc.,  of  penalty  with  private  person  does  not  affect 
right  of  action 3113 

P. 
Papers. 

how  written,  printed  or  typewritten 796 

weight  of  paper 796 

supplying  lost  or  withheld T26 

demand   for  admission  of   genuineness  of 735 

costs  of  proving  genuineness  after  demand 7Tt5 

certain,  may  be  ordered  to  be  destroyed 21 

Parents. 

servioe  of  summons  for  infant  on 428 

may  sue  to  annul  marriage  of  child  under  age  of  consent 1744 

accounting  when  acting  as  guardian  in  socage 24T2 

Parties. 

I.  Capacity  to  suit  and  dbfbmd. 

real  party  in  interest  to  sue 449 

married  woman  sues  or  defends  as  if  single 450 

infant  entitled  to  sue '. 468 

infant    plaintiffs   and   defendants,    see   "  Guaaoxans;  '*    *'  In- 
fants." 
prosecuting  or  defending  as  poor  persons,   see  "  Pook   Pbs- 

SONS." 

one  or  more  suing  or  def endinff  for  all 448 

trustee  of  express  trust  defined 449 

may  sue  without  joining  beneficiary 449 

when  foreign  corporation  may  sue 1779 

two  or  more  executors,  etc..  considered  as  one  person 1817 

of  committee  of  property  of  incompetent  person  to  sue 2340 

of  temporary  administrator 2675 

not  disqualified   to   testify 828 

testimony   of   party   adduced    for    adverse   party  may   be    re- 
butted.  , IRS 

deposition  of  party  may  be  taken .«••••»•••»•••••.     879 


Parties  —  Conttniied* 

II.  Designation  of. 

how  designated  in  civil  Action ••••••*•*•«••....  SftSft 

summons  must   specify   names 417 

complaint  must  contain  names  of  all  ......•.*.•.•  4  4  *  •..  4 .. .  481 

of  defendant  by  fictitious  name 451 

of  unknown  persons  as  defendants 451 

in  justi  :e*s  court   2884 

power  of  court  to  correct  names.  .^ 723 

to  add  or  strike  out  names 723 

mistakes  in  names  cured  by  judgment  on  verdict,  etc.-    ....  721 

of  public  officers  as ^ . . . 1929 

in  condemnation  proceedings   .« > 8358 

III.    NKCUtAftT    AND    PBOm    PARTIES. 

state  may  be  made  defendant  by  reason  of  lier  for  transfer  tax.  447 

husband  not  proper  party  in  action  for  wife's  tort 450 

for  damages  to  person,  property  or  character  of  wife. .  450 

executors  who  have  not  fualined  not  necessary  parties 1818 

necessary  defendants  to  action  to  foreclose  mechanics'  liens. .  8401 
obligor  in  bond  may  be  made  defendant  in  action  to  foreclose 

on  realty^ 1027 

_— jrho  may  be  joined  as  defendants  in  action  for  nuisance 1661 

to  action  to  determine  validity  of  probate  of  will 2653« 

necessary  parties  to  appeal  from  surrogate's  court 2573 

all  claimants  must  be  joined  in  action  by  attorney-general  to 

try  title  to  office,  etc 1954 

occupant  to  be  made  defendant  in  ejectment 150& 

defendants  in  ejectment  when  lands  not  actually  occupied...  1502 

necessary,  in   partition    1538 

members  of  class  as  parties  in  partition 1538 

proi?er.  in  partition,  at  election  of  plaintiff 1539 

in  action  for  dower  occupant  is  necessary  defendant 1597 

necessary  defendants  when  lands  not  occupied 1597 

persons  claiming  interest  are  proper  parties 1598 

owners  of  different  portions  in  severalty 1599 

IV.  JOIMDKR  AND   NON-JOlMDEB. 

joinder  of  claimants  as  parties  defendant  on  motion  of  de* 

fendant 820 

wl}o  may  be  joined  as  plaintiffs 448 

as  defendants 447 

united  in  interest  must  be  joined  as  plaintiffs  or  defendants. .  448 

united  in  interest,  verification  by 625 

trustee,  executor,  etc.,  need  not  join  beneficiary 449 

person  refusing  to  join  as  plaintiii  to  be  made  defendant 448 

demurrer  to  complaint  for  misjoinder  of  parties  plaintiff 488 

for  defect  of  parties 488 

persons  severally  liable  may  be  joined  as  defendants 454 

joinder  of  persons  severally  liable  not  to  affect  defendant's 

right  to  relief  465 

prosecution  of  action  against  defendants  served 460 

severance  of  action  on  entry  of  judgment  against  one 

or  more 46jS 

entry  of  judp^ent  against  one  or  more 460 

failure  to  join  persons  jointly  liable .^  467 

persons  jointly  liable  regarded  as  one  in  action  against 

defendants  severally  liable    4ST 

joinder  of  plaintiff  with  sheriff  in  action  in  aid  of  attachment.  679 
persons   claiming   interest   may    be   joined    as   defendants    in 

ejectment ^ 1603 

who  may  be  joined  as  defendants  in  action  for  mtisAnce 1661 

waiver  of  objection  of  non-joinder  of  public  officer... 1W9 

non-joinder  or  misjoinder  not  available  to  defendant  in  action 

against  carrier  unless,  etc 1W5 

joinder  of  lienors  as  plaintiffs  in  action  to  foreclose  mechan-       

ics'  liens WOT 

in  action  for  dower,  owners  of  different  portions  In  aeveralty.  lOii 


INDEX. 
Parties  —  Contliftiied. 

V.   BstNGlNG  IN  ADDITIONAL  PAITIXS. 

parties    necessary  to   determination  of  controversy   mutt    be 

brought  in * 482 

person  interested  may  apply  to  be  made  a  party 4SS 

supplemental  summons  to  be  served  on  defendants  brought  in.     453 
proceedings  to  bring  in   parties  on  death  or  transfer  of    in- 
terest      76» 

parties  necessary  to  partition  to  be  brought  in  in  action  for 

waste  against  co*tenant Ifi57 

creditors  in  action  to  dissolve  or  annul  corporation 180T 

in  certiorari  to  review 2137 

after  appeal  from  surrogate's  court 25TS 

additional  parties  may  be  brought  in  in  court  of  claims 2S1  ' 

•VI.  Substitution  of  paxtibs. 

pending   actions   or   proceedings    not   affected   by   change    of 

name. 3#1€ 

new  name  may  be  substituted  in  pending  action  or  proceeding.  2416 

bond  or  undertaking  not  affected  by  change  of  parties 815 

appNointment  of  administrator  on  application  of  party  to   ac- 
tion against  intestate   2680 

in  court  of  claims 281 

on  transfer  of  interest 75S 

original  party  may  continue 7M 

on  devolution  of  liability 754 

of  representative  on  death  of  sole  party 757 

continuance  of  action  ^c&gainst  survivors 758 

severance  of  action  on  death  of  defendant  jointly  and  sever* 

ally  liable. 738 

of  successor  when  only  part  of  cause  survives  to  or  against 

remaining  parties 759,    76D 

of  defendant  on  interpleader. . . .  .* 830 

person  entitled  to,  may  appeal 1296 

appeal  not  heard  until  substitution 1296 

substitution  on  appeal   1296-1298 

of  indemnitors  as  defendants  in  actions  against  sheriff. .  1421-142S 

of  party  in  interest  as  plaintiff  in  partition 1517 

on  death  of  party  to  partition ISFS 

of  successor  of  officer  of  unincorporated  association 1920 

successor  of  public  officer,  receiver  or  trustee  may  continue 

action 788 

substitution     of     successor    of    public    officer,     receiver     or 

trustee 766,  1930 

of  defendant  in  place  of  sheriff  after  discharge  of  at- 
tachment      710 

PartltloB. 

controversy  as  to,  may  be  subject  of  arbitration. . .'. 2365 

petition  for  sale  of  property  of  infant  or  incompetent  to  avoid* 

action.   .* 2350 

jurisdiction  of  county  court 340 

I.  Who  may  bsing;  pastibs. 

when  action  may  be  brought 1532 

action  by  remaindermen  subject  to  estate  Jn  possession 15SS 

infant  may  bring  by  authority  of  surrogate 15S4 

mav  maintain  in  his  own  name 16S8 

by  heir  for  partition  of  devised  property 1537 

necessary  parties 16S8 

members  of  class  as  parties 1538 

who  may  be  plaintiff 1538 

Koper  parties,  at  election  of  plaintiff 1539 
:nor  may  be  made  party 1539,  1540 

appointment  of  guardian  ad  litem  for  infant 1535 

security  by   guardian  ad  litnn 1538 

cannot  be  waived 1536 

i:jr?4 


INDfiX. 

PartltloM  —  CoBtlmned. 

I.  Who  may  bkinc;  parties  —  Continued. 

substitution  and  supplemental  summons  on  death ••••  16M 

state  may  be  made  partv  defendant 1604 

summons  may  be  served  on  attorney-general  for  state 1504 

II.  Summons;  pleading;  tkial. 

service  of  summons  on  unknown  owners 1541 

property  to  be  described  with  common  certainty 1542 

complaint  to  state  interests  of  parties 1542 

to  allege  that  no  executor  or  administrator  of  deceased 

owner  appointed 1538 

answer  may  controvert  interest  of  plaintiff 1543 

statement  of  defendant's  interest  in  complaint 1573 

claim  of  title  of  co-defendant 1543 

triable  where  property  situated • 982 

issues  of  fact  triable  by  jury 1544 

preference  of  actions   for 791 

on  default,  etc.,  title  to  be  ascertained  by  court  before  inter- 
locutory judgment 1546 

interlocutory  judgment 1546 

recording  judgment  in  each  county  where  lands  are 1595 

additional  allowance  to  plaintiff 8252-8254 

when  action  settled  before  judgment 8252,  8254 

computation 8282 

surveyors'  and  commissioners'   fees 8299 

adjustment  of  rents  or  profits  between  parties 1589 

III.    COMMXSSXONBES   TO   MAKE  PAKTXTION. 

appointment 1649 

oath «J50 

removal 1660 

appointment  to  fill  vacancy 1650 

to  make  partition,  or  report  that  same  improper 1551 

may  employ  surveyor   1552 

all  must  meet    but  acts  of  majority  valid 1554 

report 1654 

fees  and  expenses   1565 

to  be  taxed  and  paid  by  plaintiff 1555 

confirming  or  setting  aside  report : . . .  1566 

final  judgment  on  report 1557 

in  action  by  infant  plaintiff 1634 

rV.  Actual  paetitiok. 

"distinct  parcel"  defined  8348 

when   partial  partition  directed 1547 

successive    partial    partitions    as    interests    of    parties    ascer- 
tained   1547 

severance  of  action,  when  partial  partition  directed 1547 

setting  off   shares  in  common 1548 

actual  partition,  when  to  be  directed 1546 

division  into  parcels  and   allotment 1552 

designating  boundaries  of  separate   parcels 1552 

lien  attaches  only  to  part  assigned  to  share  charged  with  lien.  1540 
division  when  dower,  curtesy,  or  estate  for  life  or  years  exists 

in  undivided   share    1568 

division   among  remaindermen  or  reversioners 1563 

against    whom    final    judgment,    making   actual    partition,    is 

conclusive 1667 

judgment  to  direct  delivery  of  possession 1568,  1675 

order   to   sheriff   to   deliver   possession   when    distinct   parcel 

allotted 1675 

compensation  to  equalize 1687 

not  awarded  against  unknown  party  or  against  infant, 

unless,  etc 168? 

1339^ 
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PmvUtlowL  —  ContlBiied. 

IV.  AcTTTAL  PARTITION  —  Continued. 

costs  on  judgment  for ••••• • 

collection  of  costs  against  unknown  owneri. ...••••  •••••••• 

V.  Salb. 

1.  IVhen  directed;  procedure. 

when  to  be  directed 1M6 

when  ordered  in  action  by  remaindermen 1533 

modification  of  interlocutory  judgment  on  report  that  par- 
tition cannot  be  made 1500 

interlocutory  judgment  for,  on  report  of  commissioners.  150b 

to  be  made  by  referee  or  sheriff 1600 

protection  of  rights  of  unknown  owners 1572 

when  credit  allowed  for  purchase-money 1573 

mortgage  to  secure  purcnase-money 1574 

separate  securities  to  county  treasurer  and  owner  of  full     

age 1575 

report  of  sale   1576 

final  judgment  confirming  1577 

parties  on  whom  final  judgment  confirming  is  conclusive.  1577 

payment  of  costs  and  expenses 1579 

judgment  confirming,  may  direct  delivery  of  possession..  IffTS 

officer  making,  to  pay  taxes,  etc 1676 

judgment  to  be  entered  in  county  where  property  situ- 
ated. .  .  . 1677 


Satisfaction  of  Hens. 

dh-ection  for  sale  free  from  Hen  of  debts  of  decedent.  1538 

proceeds  to  be  paid  into  court 1588 

withdrawal  of  shares  of  proceeds 1638 

reference  to  inquire  as  to  liens 1661 

publication  of  notice  to  prove  liens 1661 

report  of  referee 1562 

payment  into  court  to  satisfy  liens  on  shares 1563 

application  by  lienor  for  money  paid  into  court 1564 

payment  and  satisfaction  of  Hens  on  undivided  shares.  1565 
proceedings  to  settle  Hens  on  shares  not  to  delay  pay- 
ment to  other  parties 1566 

payment  of  liens  on  shares 1580 

final  judgment  confirming  sale  bars  lienors  failing  to 

prove  Hen    after   notice 1678 

2.  Do^fer  interests, 

sale  when  dower  right  es^ists  in  entire  property 1667 

free  from  dower  nght 1568 

payment  in  gross  in  satisfaction 16682  1569 

investment      of      one-third      proceeds      for      benefit     of 

dower 1568.  1668 

protection  of  inchoate  right  of  dower  and  future  estates.  1670 
release  to  husband  of  inchoate  right  of  dower 1571 

3.  Distribution  of  proceeds. 

how   awarded 1580 

duties    of    officers    making    sale '. 1580 

payment  or  investment   of  interests  in  remainder  or  re- 
version  1R» 

shares  of  infants   IMl 

Investment  of  shares  of  unknown  and  absent  owners. . . .  1582 

distribution  of  shares  of  unknown  owners 1582 

Investment  of  proceeds  paid  into  court  for  benefit  of  ten- 
ant for  life  or  dowercss -ijgg^ 

security  to  refund  shares  paid  over 1584,  158S 

action  on  security  to  refund  share  paid  over 1688 

prestiniption    of    death    of    unknown    heirs    when    money 

paid    into    court    '      j^4j 

payment  of  moneys  dei)osited  in  court  in  certain  cases.    15X8 

isae 


IPTOBX. 

Partition  —  Continued. 

VI.  Of  lands  op  infakts  and  incoiifftents  by  agkkkuknt. 

application  by  ^ardian  or  committee  for  authority 1500 

contents  of  petition 1591 

notice  of  application 1JI91 

to  superintendent  of  state  institution 1590 

court  may  authorize  partition 1592 

authority  to  guardian  or  committee  to  execute  releases 1592 

effect  of  releases 159S 

VIL   Ilf   ACTION    POm   WASTK  BT   JOINT   TSNANT. 

when   entitled   to  partition IffiSO 

interlocutory  judgment  for  1657 

reference,  etc.,  to  ascertain  rights  and  interests 1657 

necessary  parties  to  be  brought  in 1657 

deduction  of  damages  from  defendant's  share 1668 

Fsirtners. 

partner  of  defendant  may  apply  for  discharge  of  attachment. . . .     603 

undertaking.    694 

application  for  release  of  property  from  levy  against  partner. . .  1413 
levy  of  execution  on  interest  of  partner  previously  attached....  1416 
partner  cannot  separately  compound  partnership  debt  before  dis- 
solution   1042 

non- joinder  or  misjoinder  of  defendants  in  action  against  firm 

engaged  in  transportation   1945 

filing  statement  of  names  of  partners  engaged  in  transportation.  1046 
separate  action  against  partner  not  sued  or  served  in  original 

suit 1946 

continuance  of  business  during  action  for  dissolution,  account- 
ing,  etc ; 1947 

powers  of  court  in  action  for  disfolution.  accounting,  etc 1947 

execution  of  consent  to  discharge  of  insolvent  debtor 2155 

service  of  justice's  summons  on  managing  agent  of  non-residents.  2879 

Patentn. 

See,  also,    "  Letters    Patent." 
authenticated  copy  of  foreign  patent  admissible  in  evidence. . .     956 

Payment* 

presumption  of  payment  of  judgment.  ............  ••••! ilS 

partial,   avoids  presumption  of  satisfaction   of  judgment......  3TO 

proof  of  payments  by  a  municipal  corporation  or  officer  thereof.  »61c 

Payment  into  Court. 

discharges    depositor    from    liability ;•;••% ' li? 

comptroller  to  supervise  administration  of   funds. 744 

comptroller  to  institute  proceedings  to  enforce  judgments,  etc.  744 

comptroller  may  examine  books,  etc.,  of    banks,  etc 744a 

compelling  transfer  from  banks  to  county  treasurers 744a 

transfer  of  money  and  securities  to  county  treasurers 745 

designation  of  banks  of  deposit 746 

court  may  direct  payment  of  funds 747 

investment  of  funds   747 

title  to  securities    lj» 

actions  on  securities    •  • *  J;J 

transmission  of  title  to  successor  in  office. T.w 

payments  to  be  made  only  on  certified  copies  of  orders 751 

custodian's  books  of  account  Jg* 

annual  report  of  custodian *^ 

presumption  of  death  of  unknown  heirs «a 

•nforcement  of  judgment  directing J^Jl 

commissions  of  county  treasurer.  ...••;•••••.;•••  1 ^^^ 

leave  to  sue  on  county  treasurer's  bond  for  failure  to  pay  over 

money  on  order  of  court.  -  •••••; •?£ 

iKrw  nude  in  city  court  of  New  York ♦ 51W 

31337 
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Payment  Into  Conrt  —  Conttiiiied. 

on  tender  after  suit 7^ 

notice  of  deposit 732 

to  effect  cancellation  of  notice  of  pendency 1671 

tai  partition,  on  sale  free  from  debts  of  deceased  owner 1538 

to  satisfy  liens  on  shares 1663 

application  by  lienor  for  money 1564 

payment  and  satisfaction  of  liens  on  lands  sold 1566 

foreclosure  by  action;  surplus  moneys 1633 

of  amount  due  and  costs  on  dismissal 1634 

after  judgment  to  stay  proceedings 1635 

foreclosure  by  advertisement;  surplus  on  sale 2404 

petition  of  claimant 2465 

notice  of  application 2406 

when  and  to  whom  application  to  be  made 2406 

order  for  distribution  2407 

reference  of  application   2407 

when    letters    issued    on    decedent's    estate    within    four 

years 2406 

in  surrogate's  court,  to  be  made  to  county  treasurer 2537 

control  of  surrogate  over 2537 

docketing  decree  directing  2553 

amount  of  debt  not  due  when  account  settled 2745 

of   legacy   or   distributive   share  of   infant   who   has   no 

general  guardian 2746 

proceedings  of  real  propertv  sold  to  pay  decedent's  debts.  2768,  2786 

surplus  money  on   foreclosure  within   four  years   of   is- 

suinp  letters 2798 

how  distributed 2790 

M  security  for  cancellation  of  notice,  of  lis  pendens  in  cred- 
itor's action *. 1674 

in  action  to  foreclose  mechanic's  lien 3413 

on  confirmation  of  inquisition  under  writ  of  assessment  of  dam- 
ages  2116-2118 

compensation  awarded  in  condemnation  proceeding 8371 

Penalty. 

I.  Whim  xncuuixd. 

not  incurred  by  act  conforming  to  decision  of  appellate  di- 
vision before  reversal  IMl 

for  disobedience  to  subpoena 853,     865 

to  notice  of  commissioners  of  jurors  of  New  York  to 

testify  to  liability  to  jury  service 1006 

for  omission  of  clerk  of  court  in  Vew  York  to  certify  failure 

to  personally  serve  majority  of  panel 1107 

for  refusal  of  information  to  commissioner  of  jurors  of  New 

York 1121 

by  juror  for  taking  gift  or  bribe 1193 

for  bribing  or  making  gift  to  juror IIM 

for  taking  illegal  fees 3282 

by  attorney  for  deceit ;  treble  damages 70 

for  wilfully  delaying  action;  treble  damages 71 

for  lending  name 72 

for  neglect  of  clerk  to  docket  judgment 1248 

by  county  clerk  for  not  recording  order  appointing  receiver.  2470 

by  sheriff  for  irregularity  in  sale  of  realty  on  execution 1436 

for  wrong  delivery  of  chattel  taken  in  replevin 1707 

for  illegal  sale  of  liquors  in  jail 12R 

for  removing  notice  of  sale 1385,  2772,  3030 

for  false  oatTi  of  creditor  of  insolvent  debtor 2159 

for  wrong  delivery  of  chattel  replevied  in  justice's  court....  2928 
for  refusal  to  discharge  debtor  taken  in  execution  on  justice's 

judgment 3085 

for  suffering  animals  to  stray,  see  "  Stiays."  

tp  owner  for  wilfully  settintr  animal  at  large.. ..t ••#•«•••••  M9 
13^ 
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enalty  —  Continued. 

I.  When  incvrrsd  —  Continued. 

habeas  corpus:  for  refusal  to  obey  writ  to  bring  up  to  testify.  2014 

for  refusing;  to  issue  writ  to  inquire  into  detention....  2020 

for  disobeying  order  for  discharge 2049 

for  illegally  recommitting  discharged  prisoner    20Bt 

for  concealing  prisoner  to  avoid  writ  .^ 2052 

for  aiding  in  concealment  to  avoid  writ 2053 

for   refusing  copy   of  warrant  or   mandate   to   detain 

prisoner .*...« * .  ■ 2066 

IT.  Actions  foe. 

1.  General  provisions. 

limitation  of  action  for  penalty  to  person  aggrieved 883 

for  penalties  to  the  state 884 

where  any  person  may  sue   387 

for  penalties  against  directors  and  stockholders  of 

banks   and  moneyed   corporations    894 

joinder  of  causes  under  fisheries,  game  and  forest  law...  484 

joinder  of  causes  under  agricultural  law 484 

order  of  arrest  in  action  to  recover 649 

triable  where  cause  arose 983 

place  of  trial  of  actions  for  offences  committed  on  lakes, 

rivers,  etc 963 

of   actions    for  penalties   for  trespasses  on   forest 

preserve. 968 

collection    of    penalty    in     forfeited    recognizance,     see 

"  Recognizances." 

by  officers  of  county,  town,  etc.,  to  recover  statutory...  1929 

1928 

barred  by  payment  of  fine  in  mandamus 2090 

costs  when  recovery  by  state  is  less  than  $50 8228 

jurisdiction  of  justice  over  actions  for 2862 

order  of  arrest  in  justice's  court   2895 

indorsement  upon  execution  on  justice's  judgment 3026 

confinement  on  execution  against  person  on  judgment  for.  3032 

jurisdiction  of  Albany  city  court    3228 

of  Troy  justice's  court   3223 

2.  Action  by  stotg  for, 

by  attorney-general  or  district  attorney 1962 

to  be  brought  in  name  of  people 1984 

concurrent  jurisdiction  of  supreme  and  justice's  courts. .  1962 

disposition  of  money  recovered 1968 

reference  to  statute  to  be  indorsed  on  summons 1964 

recovery  when   statute  imposes  amount  not  exceeding  a 

specified  sum 1964 

district  attorney  to  pay  collections  to  county  treasurer...  1967 
to  render  account  of  collections 1968 

th  Action  by  private  person  for, 

person  specially  aggrieved  may  sue 1893 

when  common  informer  may  sue 1894 

common  informer  to  compromise  only  by  leave  of  court.  1804 
summons  in  action  by  common  informer  to  be  served  by 

officer  authorized  to  levy  execution 1895 

cannot  be  countermanded   1896 

previous  collusive  recovery  not  a  bar 1896 

reference  to  statute  to  be  indorsed  on  summons 1897 

recovery   where    statute    imposes    penalty    not    exceeding 

specified  sum t  •  f  r  t  *  1 1 1 ••••••« « t  X999 
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falsely  testlfytuff  at  trial  of  daim  of  third  party  to  ^  ^^^ 

leized IM 

false  interpretation  by  interpreter  of  city  court  of  New  York...     3M 

swearing  falsely  in  any  form  is ^ 851 

false  swearing  as  to  qualifications,  etc,  of  jurors  in  New  York 
county ...•• •••••  lUB 

Perpetuation  of  TestiaaoBy* 

See  "  Depositioms;  "  "  Evxobnci,  VIL** 

Per  Hon  al  Injary. 

defined SMS 

no  appeal  to  court  of  appeals  from  unanimous  affirmance ISl 

limitation  of  actions  for  damaees 882 

for  personal  injury  resulting  from  negligence. 883 

joinder  of  causes  of  action  for 48i 

pleading  matter  in  mitigation  of  damages 508 

proof  in  mitigation  of  damages 636 

order  of  arrest  in  action  for 548 

warrant  of  attachment  in  actions  for 635 

tender  after  suit  in  action  for 731 

no  abatement  by  death  after  verdict 764 

physical  examination  of  plaintiff 873 

deposition  of  hospital  physicians  in  action  for 898 

claim  for  damages  not  assignable 1910 

jurisdiction  of  justice  of  actions  for 28iS2 

order  of  arrest  in  action  in  justice's  court 28BS 

assessment  of  damages  on  application  for  judgment  by  default. .  1215 

1216 

Personal  Property. 

"  injury  to  property  '*  defined •••••••.••• SS4S 

term  defined  in  surrogate's  practice •••••••  2514 

limitation  of  actions  for  injury  to 382 

against  executors,  etc.,  for  taking  or  injuring 883 

joinder  of  causes  of  action  for  injuries  to 484 

order  of  arrest  in  action  for  damages  to 549 

warrant  of  attachment  in  action  in  justice's  court  for  injury  to.  2905 

PKarmaclstB. 

exempt  from  jury  service 1080,  1081.  112T 

proof  of  exemption 1062,  1128 

Pliyiitcal  Examination. 

of  plaintiff  in  action  for  personal  Injuries... ••••.••.•••• 878 

Plsysician*. 

appointment  of,  for  jails 126 

order  of  arrest  in  action  for  malpractice 549 

not  to  disclose  professional    information ^4,    896 

may  testify  when  validity  of  will  at  issue 836 

testimony  of  hospital  physician  in  action  for  personal  injuries 

to  be  taken  by  deposition 836 

reference  to  take  deposition  of  hospital  physician 836 

order  for  subpcena  to  hospifJ  physician 836 

service  of  subpoena  on  hospital  physician ^ 836 

exemption    from   jury   service 1030,  lOflSTL,  1127 

proof  of  exemption    1082,  1128 

misdemeanor  to  give  false  certificate  to  juror  in  New  York....  1120 

false  certificate  to  juror  in  Kings  county  a  misdemeanor 1161 

professional  instruments,   furniture  and  library  of  householder 

exempt  from  execution    1191 


INDEX. 

preftrcnce  of  actions  against  conunissioners  of,  In  city  of  Kew 

York Til 

exempt  from  jury  service 1081,  112T 

proof  of  exemption ...*..... 1062,  1128 

PlAtntlfr. 

See  "  AppBAaANCi;  "  "  iKfAHis;  "  "  Pamtxes." 

PlcAdins* 

See    "  Answu;  "    "  Complaint;  "    "  DsMtTUun;  "    **  Riplvs  ** 
"  Vbbxpication." 

I.   GlNUAI.  PBOVISIONS. 

certain  pleadings  may  be  ordered  to  be  destroyed 21 

must  be  in  English  language  22 

use  of  abbreviations 22 

numbers  may  be  expressed  by  figures 22 

application  of  general  provisions 518 

liberally  construed. 519 

to  be  subscribed  620 

in  marine  causes  in  N.  Y.  city  court  may  be  oral  or  written.  3185 

time  of  service 520 

in  city  court  of  New  York 31W 

rdicf  between  co-defendants 521 

service  of  answer  on  co-defendant ^ 521 

court  may  order  bill  of  particulars 531 

frivolous. —  judgment  on 587 

notice  of  motion  on,  in  N.  Y.  city  court 3191 

•ham  defences  to  be  stricken  out t . . .  538 

notice  of  motion  on,  in  N.  Y.  city  court 8161 

irrelevant,   redundant   and   scandalous  matter   to   be   stricken 

out. 646 

Indefinite  and  uncertain  allegations 546 

motions    for   judgment    on   pleadings 647 

if  order  of  arrest  issued,  plaintiff  must  prove  allegation  of 

fraudulent  misappropriation 640 

allegation  of  fraud  must  be  proved,  when  order  of  arrest  is- 
sued for  fraud  549 

supplying  lost  pleadings    726 

relief  from  default  783 

to  be  filed  824 

striking  out,  for  disobedience  of  order  to  discover  books,  etc.  808 

for  disobedience  to  subpoena 853 

when  issue  arises 968 

of  law 084 

of  fact 964 

copT  to  be  furnished  to  court  or  referee  on  trial 981,  1018 

to  be  inserted  in  judgment-roll 1237 

notice  of  motions  on,  in  N.  Y.  city  court 3161 

II.  Veexpied  pleadings.     See,  also,  "  VEKXPiCATtoN." 

when  verification  required 628 

allegations    deemed    made    on    knowledge    unless    otherwise 

sUted V 524 

denial   of  knowledge   or  information   deemed  allegation   that 

person  verifying  has  none 524 

denials  and  allegations  must  be  stated  to  be  made  by  party. .  624 

term  "  affidavit      includes  verified  pleading 8343 

ni.  VAEPAirCt. 

when  material ........* *. 539 

proof  of  pr^udice  necessary •••••• R39 

amendment  discretionary. • ...» 539 

immaterial  variances 540 

distingaished  from  failure  of  proof • • 541 
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PleaAlBtf  -^  Oontinued* 
IV.  Amkndmkmt  of  plbadimos. 

of  course .«•«••••«* ••«*•«••••«•     SCf 

for  delay 641 

amended  pleading  to  be  served 543,      79S 

effect  of  failure  to  answer  or  demur  to  amended  pleading. . .     543 
mistakes  in  names,  sums  of  money,  dates  and  description  of 

property  cured  by  judgment  on  verdict,  etc 721 

omission  of  necessary  averment  cured  by  judgment   on  ver- 

dict,  etc 7S1 

mispleading   or  insufficiency  cured   by   judgment  on  verdict, 

etc 721 

power  of  court  to  amend  hy  inserting  material  allegation ....     723 

by  conforming  pleadings  to  proof 723 

court  may  direct  action  to  retain  place  on  calendar T2I 

order  of  court  required,  except,  etc .- 727 

power  of  referee  to  allow  1018 

to  allow  at  trial lOlfi 

to  allow  a  party  to  plead  anew  at  trial 1013 

iV.   SUPPLBMENTAL   PLBADINCS. 

when  allowed 644 

court  ma^  direct  that  action  retain  place  on  calendar 733 

on  substitution  of  partv  on  death  or  transfer  of  interest....     760 
no  extension  of  time  tor  making  supplemental  complaint  on 

death  or  disability  of  party 784 

in  action  for  waste  after  judgment  of  partition 1697 

VI.  JolNDBK   OF  CAt7SES. 

demurrer  to  complaint  for  misjoinder  of  causes 431 

when   permitted;   generally    484 

causes  to^  be  separately  stated  in  complaint 482 

when  action  relates  to  real  property 1687 

in  replevin 1683 

in  action  by  people  against  same  defendant 19ft 

in  justice's  court   ' 28S7 

of  grievances  in  alternative  mandamus 2076 

VII.  Specific  pleas. 

how  presumption  of  paprment  of  judgment  pleaded.... 378 

limitation  of  actions 418 

private  statute 590 

account 531 

judgment 582 

conditions  precedent 633 

instrument  for  payment  of  money 534 

in  mitigation  of  damages 536 

plea  of  justification   in  libel  and  slander  does  not  bar  evi- 
dence of  mitigating  circumstances. 535 

yni.  Im  specific  actions. 

Against  executors  and  administrators, 

first  served  or  first  appearing  to  answer  complaint 1817 

separate  answers  by.  only  allowed  by  direction  of  conrt..  1817 

lack  of  assets  not  to  be  pleaded  in  action  against 1834 

executor,  etc.,  not  personally  liable  for  debt  for  falsity 
of  pleading 1831 

By  or  against  corporations. 

allegation  of  incorporation  in  complaint.'. 1T7S 

when  corporate  existence  put  in  issue  by 1776 

waiver  ot  misnomer  by  failure  to  allege  in  answer 1777 

extension  of  time  to  answer  or  demur  in  action  on  bill 

or  note 1771 

order  for  trial  to  be  served  with  answer  in  action  on  bill 
or  note. 1771 
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neaAtnir  —  Continued.  *^    - 

VIII.  Im  specific  actions  —  Continued. 
Creditor's  action  against  heirs,  tie 

description  of  lands  •••••••••••••••••••••••••••  IfiBl 

Dower. 

description  of  property  in  complaint •••••• 1006 

complaint  to  set  forth  name  of  husband 1006 

Joint  debtors, 

complaint  in  action  to  charge  joint  debtors  not  personally    • 

summoned  in  previous  suit 1988 

answer. 1889 

Libet  and  slander. 

application  of  defamatory  words 686 

plea  of  justification  does  not  bar  evidence  in  mitigation..     686 
tn  slander  special  damages  need  not  be  alleged  when  un* 
chastity  imputed  to  woman 1906 

oral  pleadings 2060 

rules  of,  applicable  to  alternative  writ  and  return.  2076,  2077 

2080 

writ  and  return  cannot  be  atricken  out  as  sham 2080 

joinder  of  grievances  in  alternative  mandamus 2076 

Matrimonial  actions. 

counterclaim  in  action  for  divorce  or  separation ••......  1770 

requisites  of  complaint  in  action  for  separation.  ••••...  •  1764 

Partition. 

complaint  to  allege  that  no  executor,  etc.,  of  deceased 

owner  appointed. 1688 

description  of  property  in  complaint 1542 

complaint  to  state  interests  of  parties 1642 

answer  may  controvert  interest  of  plaintiff 1548 

statement  of  defendant's  interest  in  complaint....  1548 

claim  of  title  of  co-defendant 1648 

Prohibition. 

not  allowed. 2000 

Replevin. 

joinder  of  causes  ••.... 1689 

stating  title 1720 

allegation  of  wrongful  taking  in  complaint 1721 

of  wrongful  detention  in  complaint 1721 

answer  may  set  up  title  in  third  person 1723 

allegation   in    answer    of   possession    of    land   on    which 
chattel  was  distrained  doing  damage • 1724 

r«  determine  claim  to  real  property, 

allegations  of  complaint • •••••••••••••  1680 

IX.  In  suasoGATBs'  couars. 

petition  or  answer  may  be  presented  orally.  • 2533 

written  and  verified  pleading  may  be  required ...• 2533 

by  whom  verified .' • •••••••  2684 

forai  of  verification *»* •••••• 2684 
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X.  Im  justices'  coubts. 

may  be  oral  or  written ••••••••••«*«•••••••  SM) 

feneral  rules. ..,. •• 2M0 

enumerated ....••..• 293S 

setting  forth  account 2941 

instrument  for  payment  of  money 2941 

complaint 2936 

joinder  of  causes 2ft^f 

answer 2938 

denials 2938 

demurrer 29Q8 

amendment  on  decision  of  demurrer 2939 

bill  of  particulars 29CS 

immaterial  variance  to  be  disregarded 2943 

amendments 2944 

counterclaims 2945 

of  party  suing  or  sued  in  representative  capacity 2946 

when  neglect  to  plead  counterclaim  bars  action 2947,  294S 

judgment  upon   counterclaim    2949 

answer  of  title  to  real  property   2961 

verification   (see  Act)    968 

Pledire. 

interest  of  pledgor  may  be  sold  on  execution.. 1412 

Poliee  Courts. 

are  not  courts  of  record «•••««••*••• S 

ro1ie«. 

exempt  from  jury  service  in  New  York  city.«    • 1061,  1127 

proof  of  exemption   1062^  1128 

county  superintendent,  etc.,  may  sue  upon  cause  arising  before 
his  term 1926*  1928 

actions  against  overseers,  etc.,  on  causes  arising  before  their 
term 1927,  1928 

overseer  or  superintendent  may  apply  for  appointment  of  com- 
mittee for  incompetent  person 2324 

fine  for  contempt  in  justice's  court  to  be  paid  to  overseer 2875 

action  by  overseer,  etc.,  for  penalties  for  su£Fering  animals  to 
stray 3062 

payment  to  overseer,  etc.,  of  penalties  for  suffering  animate  to 
stray 808S 

Poor  Persons. 

who  are. 458,  459 

requisites  of  petition  for  leave  to  sue  as 459 

contents  of  order  granting  leave  to  sue  as 460 

not  liable  for  costs  or  fees 461 

action  not  stayed  for  non-payment  of  costs  of  former  action...  461 

annulling  leave  for  misconduct  or  delay 462 

defendant  may  apply  to  defend  as 46S 

petition  by  defendant  for  leave 461 

proceedings  on  defendant's  petition  for  leave 466 

cannot  prosecute  appeal  as  466 

may  oppose  appeal  as 468 

costs  in  favor  of,  to  be  paid  to  attorney 467 

security  for  costs  not  required  when  plaintiff  an  infant 469,  8288 

Population. 

certificate  of  director  of  census  admissible  in  evidence 914 
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See,  alBo^  '*  Kaiu** 

service  of  papers  by  mail. •....••. •....••••*•••• ••••  T0T 

double  time  wbcn  papers  served  by  mail • .«  796 

time  for  service  of  notice  of  trial  by  mail 786 

deposit  of  papers  in  branch  post-office  in  Ne^r  York  city....**  801 

Poorer  of  Attorney. 

satisfaction  ol  judgment  by  attorney  in  fact 1200 

Poireris. 

executors  qualifying  may  exercise  power  of  sale,  etc 2642 

Preferred  Cavsea* 

when  order  nece8sar>   ..••*....•• 70S 

service  of  order 706 

motion  for,  in  New  York,  Kin^,  Queens  and  Erie 703 

claim  of  preference  in  note  of  issue 706 

vacating  order 708 

order  for  preference  not  appealable 703 

causes  preferred  by  general  rules  of  practice 701 

by  special  order  of  court 701 

parties  Buing  in  representative  capacity  as  sole  plaintiff  or  de- 
fendant.    701 

death  of  party  pending  the  action 701 

criminal  actions. • 700 

by  people  to  recover  public  funds 780 

by  or  against  state  or  officer  thereof 701 

by  or  against  New  York  city  and  its  health  officers 701 

by  or  against  commissioners  of  pilots  in  New  York  city 701 

by  or  against  towns  or  counties 701 

against  sheriff 701 

on  undertakings  to  sheriff 701 

on  undertakings  on  appeal  to  court  of  appeals ••••  701 

on  notes  and  biUs  of  corporation • • . .  701 

against  corporations  issuing  bank  notes,  etc 7Q1 

for    dower    791 

for  absolute  divorce  . « 701 

for  libel   or   slander    *.  701 

for   partition 701 

to  revoke  probate  of  wills   701 

to    construe    wills    701 

mandamus   or   prohibition    702 

marine  causes  in  N.  Y,  city  court 8186 

to   determine   conflicting  claims   to   compensation    for  property 

taken  for  public  use   8878 

appeals  involving  title  to  office 220 

from  court  of  claims    278 

from  judgment  declaring  statute  unconstitutional 701 

from  decision  of  surrogate    701 

to  court  of  appeals   from   unanimous   affirmances  by  ap- 
pellate division    701 

second  and  subsequent  to  court  of  appeals 106 

Prescription. 

Sec,  also,  '*  Limitation  of  Actions." 
easement  for  encroaching  wall  created  by   lapse  of  two  years 

without  action   1400 

Pre««  Aaaoclatlona. 

telegraph  operators  and  reporters  exempt  from  jury  duty.  1080,  1081 

1127 
Presumptions. 

Sec,  also,    "  Evidence." 

possession  presumed   from  legal  title Mg 

occupation  presumed  to  be  under  legal  title 368 

continuance  of  relation  of  landlord  and  tenant !.!!'.!  378 

satisfaction  of  judgment 37fl 

oleading  presumed  payment  of    udgment    ,*  378 

4^  jl;mm» 


Preaumptiona  —  Continued.  * 

seal  presumptive  evidence  of  consideration M^ 

of  death  of  unknown  heirs,  when  money  paid  into  court. « 841 

of  death  from  continued  absence 841 

of  jurisdiction  of  surrogate 2473 

Frlntera. 

affidavit  of  publication  of  summons 444 

of  notices,  etc 926 

fees  of    3317 

Frlsonera. 

Sec  "Arrest;"  "Execution;"  "Iicprisonicrmt;"  "Jails." 
care  of  property  of  person  confined  for  crime,  sec  "  Crime  awd 
Criminals." 
PriWleffe. 

from  arrest,  see  "Arrest." 

privileged  communications,  see  "  Evidence;  "  "  Witnesses.** 

Probate. 

of  heirship,  see  "  Heirs." 
of  wills,  see  "  Wills." 

Proeeas. 

power  of  court  of  record  to  make  new  process '. .  7 

abuse  of,  a  civil  contempt 14 

must  be  in  name  of  people 22 

in  English  language 22 

tested  in  name  of  judge 23 

when  returnable 23 

must  be  filed  with  return  thereto 23 

subscribed  or  indorsed  with  name  of  officer  or  attorney. .  24 

not  void  for  lack  of  seal  or  error  in  teste,  unless,  etc 24 

order  of  court  required  for  amendment 727 

execution  is 1304 

Proela^ntfoa. 

by  foreign  executive,  how  proved 942 

Prohibition. 

a  state  writ  1081 

for  general  provisions,  sec  "  Writs." 

alternative  or  absolute 2001 

writ  of  consultation  abolished 2100 

preference  of 792 

costs  not  exceeding  $50  and  disbursements  to  be  awarded  as 

on  motion 2100 

final  order  to  be  reviewed  only  by  appeal 2101 

Stay  of  execution  pending  appeal 2101 

who  may  grant  stay 2102 

bow  time  extended  2102 

I.  Alternative  writ. 

on  what  proofs  granted  2091 

notice  of  application    2091 

granted  onlv  at  special  term  except  where  otherwise  allowed.  2092 

when  appellate  division  may  grant 2003 

alternative  writ  must  issue  first 2094 

contents  of  writ   2094 

when  to  be  made  returnable 208G 

Biethod  of  service  209S 

absolute  writ  to  issue  on  failure  to  make  return 2006 

Low  return  made 200^ 

faihirs  to  make  return  punishable  as  contempt T . .  2096 

objection  to  sufficiency  of  papers  may  le  taken  ir  return 2007 

motion  to  set  aside   ^^097 

when  verification   required  to  return '^006 

adoption  of  judge's  return  by  party 2096 

pleadings  are   not  allowed 2099 


INDEX. 

I^>*olalt»ltiuii  —  Continued. 

I.  Alteinativb  writ  -—  Continued. 

may  b«  di«posed  of  without  further  notice  ftt  term  wiiere  writ 

IS  returnable 20ft> 

notice  of  hearing  for  subsequent  terms   2090 

where  hearing  to  be  had   20!i9 

controverting  r.cw  matter  in  return   20r»D 

order  for  trial  of  questions  of  fact  by  jury 2(H)9 

final   order 2100 

II.  Absolute   writ. 

alternative  writ  must  issue  first   2004 

final  order  on  alternative  writ  may  award 2100 

to  issue  on  failure  to  make  return  to  alternative  writ 2096 

motion  to  quash  or  set  aside 2097 

PafomlAsory  IVoteii. 

See  "  Bills  akd  Notes;  "  "  Negotiable  Instruments." 
I*«»operty. 

defined    713 

Provialonal  Remedies. 

See,  also,   "Arrest;"   "Attachment;"   "Injunction;" 
"  Receivers." 

not  impaired  by  removal  of  action  from  county  court 846 

gives  jurisdiction  of  action 416 

not   affected   hy  supplemental    pleading 644 

order  to  deposit  or  deliver  property   717 

sheriff  may  take  property  for  deposit  or  delivery 718 

when   arrest,  injunction  and  attachment  not  to  be  granted  to- 
gether        719 

on  counterclaim 720 

appellate  division  may  grant,  when  applied  for  without  notice 

and   refused  below   1348 

in  action  to  charge  joint  debtor  not  summoned  in  previous  suit.  1940 

security  not  required  in  action  by  state,  municipality,  etc 1990 

liability  of  state,  municipality  or  officer  for  damages  caused  by.  1990 
Public   Admlnlatrator. 

when  to  be  cited  on  probate  of  will 2616 

to  be  cited  on  petition  for  administration  when  intestate  had  no 

next  of  kin 2663 

when  county  treasurer  to  be  ex  ofRcio 2666 

county  treasurer  may  sue  in  name  of  office  without  other  au- 
thority   2665 

order  authorizing  county  treasurer  to  seize  effects  in  danger  of 

waste 2665 

powers    of    county    treasurer 2666 

county  treasurer  to  return  inventory 2665 

when  county  treasurer  of  Richmond  county  may  act 2665 

bond  of  county  treasurer 2666 

issuance  of  temporary  letters  to  county  treasurer 2666 

notice  of  issuance  of  temporary  letters  to  county  treasurer ....   2666 
issuance  of  letters  to  person  entitled  after  temporary  adminis- 
tration to  county  treasurer    2686 

issuance  of  full  letters  of  administration  to  county  treasurer . .   2666 

powers  of  county  treasurer  as  temporary  administrator 2666 

when  authority  of  county  treasurer  superseded 2667 

powers  and  proceedings  of  county  treasurer  as 2668 

payments  into  state  treasury    2668 

appointment  of,   for  county  of  Kings 2669 

when  letters  to  public  administrator  for  Kings  county  to  issue.   2660 
Publication. 

false  and  inaccurate  reports  of  proceedings  are  contempts 9 

special   provisions  relating  to,   not   affected 8340 

computation    of   time    of 787 

when  no  newspaper  published  in  county 826 

where  printers  in  county  refuse  to  publisli 8293 

affidavit  to  refusal  of  printer  to  furnish 8294 

affidavit  of  printer  to 926 
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fhibiicatioii  —  Contlnned.  ^^ 

fees  of   printers    • i..4*<......   Sail 

service   of  summons   by •    438—441 

on  unknown  owners  in  partition 1541 

defendant  in  partition  cannot,  under  section  445.   defend  after 

judgment  by  default  on  service  by  publication 15oT 

mode  of,    i.i  surrogate's   court 2535 

oIF  order  to  present  claims  of  creditors 79^ 

of  general   rules   of   practice 18 

of  appointment  changing  place  of  holding  court 39 

of  change  of  place  for  holding  court  in  New  York  city 4i 

of  appointment  of   special    and   trial   terms 233 

of  application  by   discharged  bankrupt  to  cancel  judgment....   ISSS 

of  notice  of  sale  of  realty 167SI 

of  judgment   annulling   corporation    18U8 

of  notice  of  pendency  of  ejectment  for  property  escheated,  or 

forfeited   for   treason    197S 

of  notice  of  execution  of  writ  of  assessment  of  damages 2I09 

of  petition  for  discharge  of  person  imprisoned  under  execution.  2206 

of  notice  of  application  lo  cnange  name  of  corporation 2413 

of  order  to  show  cause  in  proceeding  for  voluntary  dissolution 

of  corporation 3424 

of  citation   from  surrogate's  court 2a24 

of  notice  of  decree  revoking  probate  of  w^ill 29633 

of  advertisement  for  claims  against  decedents*  estates 27121 

of  summons  in  action  in  N.   Y.  city  court 3170 

application  for  judgment  by  default  when  summons  served  by. .    121C 
Public   Fonda. 

order  of  arrest  in  action  for 549 

action  by  taxpayer  to  prevent  waste 1925 

action  by  people  to  recover 198* 

attorney-fi^neral   must   bring    ., 197^ 

must  be  m  name  of  people 1^1 

stay  of  other   actions 1970 

may  be  brought  in  foreign  courts 1971 

title  vests  in  people  on  commencement 1972 

limitation 1973 

disposition   of  proceeds    1974 

application    by  municipality,    etc.,    for 1975 

Public  Heaitb  I^w. 

joinder  of  causes  of  action  for  penalties  under 484 

Public  O  Ulcer. 

Sec  "Officer."  j^ 

Queens   County.  ^* 

salary   of  court   clerks 89 

compensation    of    court    crier 91 

interpreters  in 94 

court  officers,  messengers  and  attendants  in 95 

duties  of  court  officers,  messengers  and  attendants  in 96 

salary  of  court   attendants  in 96 

appointment  and   compensation  of   stenographer 358,     ^ 

com|iensation  of  judges  for  services  rendered  in  selecting  and 

drawini^  jurors,  etc 1(KI4 

notes  of  issue  and  notice  of  trial  in 977 

preference  on  calendar   in    798 

service  of  subpoena  from  N.  Y.  city  court  in 338 

security  for   costs    in   county  court 32*58 

mileage    of    jurors    8314 

Huo    Warranto. 

writ  abolished 1983 

proceedings  by  information  in   nature  of,  abolished 19S3 

relief  to  be  obtained  by  action 1983 

action  to  be  brought  in  name  of  people 19W 

action  by  attorney-general  to  try  title  to  office 1948 

to  try  riRht  to  exercise  corporate  franchise 1948 

to  forfeit   public  office,  civil   or   military 1918 

to  try  right  of  foreign  corporation  to  exercise  privileges 

within  state 1948 

jcH  4er  of  relator  as  party  plaintiff 196^ 


INDBX. 

^««  Warranto  —  Contlnii«4* 

relator  to  give  security  for  costs,  etc •••••••. c.     

compensation  of  attorney-general  when  relator  joined... ...I,.  1980 

ri^ht  of  claimant  to  office  may  be  tried  in  action  against  actual 

incumbent. 1949 

order  for  arrest  of  i>erson  usurping  office 1949 

triable  of   right  by  jury 1950 

claimant  to  assume  office  after  judgment  in  his  favor 1951 

to  demand  books  and  papers  after  judgment  in  his  favor.  1951 

proceedings  to  obtain  books  and  papers 1952 

refusal  to  deliver  books,  etc.,  after  ouster  a  misdemeanor 1952 

action  for  damages  against   usurper 1953 

all  claimants  to  same  office  or  franchise  must  be  joined 1954 

judgment  aprainst  corporation  must  contain  perpetual  injunction.  1956 

temporary  injunction  in  action  against  corporation 1955 

witness  cannot  refuse  to  answer  incriminating  question  in  ac* 

tion  against  corporation  1955 

final  judgment  of  ouster  from  office 1966 

costs  on  judgment  of  ouster ; 1956 

fine  may  be  imposed  upon  usurper  by  judgment 1966 

to  be  docketed   1966 

execution  to  collect 1956 

collection  of  costs  against  corporation  from  officers  and  mem- 
bers  ••«.  1987 

R. 
Railroad  Commlsslonera, 

to  approve  change  of  name  of  railroad  company 2411 

order  changing  name  of  railroad  company  to  be  filed  with 2414 

Railroad   Companiea. 

jurisdiction  of  countv  court  over 841 

residence  for  purpose  of  jurisdiction  of  justice's  court. . .  2B69,  2880 

service  of  summons  from  justice's  court  on 2880,  2882 

compensation  for  railroad  property  taken  for  public  use 3870 

judgment  foreclosing  mechanic's  lien  on  railroad  property 3419 

certain  employes  exempt  from  jury  service 1030 

superintendent,    conductor    and    engineers    exempt    from    jury 

service. 1081.  1127 

proof  of  exemption 1082^  1128 

excepted  from  provision   for  voluntary  dissolution 2^20 

petition  by,  for  change  of  name 2411 

railroad  commissioners  to  approve  change 2411 

contents  of  petition    2413 

order  changing,  to  be  filed  with  railroad  commissioners. .  2414 

Rape. 

sittings  of  court  may  be  private 6 

privilege  of  physician  in  actions  for 834 

Real  Property* 

r.  General  provisions. 

defined. ••.... • 8398 

in  condemnation  law •.••••.••.•...  3358 

in  surrogate's  practice.  • 2614 

"owner"  defined.   3398 

in  condemnation  law 3358 

**  distinct  parcel  "  defined 3343 

"improvement"  defined ,.•, 3398 

*'  injury  to  «|)ropcrty  "   defined   .%43 

•*  inheritance  "   defined   in  surrogate's  practice 2514 

proceeds  of  sale  of  realty  of  infant  or  incompetent  deemed 

real  property 2.%9 

questions  of  title  excepted  from  iurisdtction  of  justice's  court.  2863 
ouster  of  jurisdiction  in  justice's  court  on  answer  to  title  of 

real  property Z^l-ZW 

J34S> 
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INDBX. 

Real  Property  —  Contlnned. 

I.  Gbnbial  frovisions  —  Continued. 

flpecial  proceeding  cannot  be  taken  to  recover  unless  expressly 

allow^ 1681 

summary   proceedings   to   recover   possession   of,   aee   '*  Sum- 

MASY  PkOCEBDINCS  TO  DISPOSSESS." 

action  to  recover,  see  *'  Ejectment." 
judicial  sales,  see  "  Sai.b  of  Real  Peopeett." 
proceedings  to  sell,  etc.,  property  of  infant,  incompetent,  or 
corporation,  see  "  Sale  of  Real  Peofbety." 

liens  on,  sec  "  Liens."  

limitation  of  actions  for 982-^73 

action  to  establish,  etc.,  lien,  triable  in  county  where  property 

situated    982 

relating   to  property   without   the   state,    triable   where 

party  resiaes 982 

service    of    summons    by    publication    in    actions    affecting 

title   498,     439 

joinder  of  causes  of  action  relating  to 494,   10^ 

filing  of  notice  of  attachment 649 

cancellation  of  notice  attaching 711 

mistake  in  description  cured  by  judgment  on  verdict,  etc 721 

action  to  compel  conveyance  by  infant  or  incompetent 2345 

judgment 2W7 

arbitration,  claim  in  Ice  or  for  Uio  not  tabject  of.. 

estate  for  years  may  be  subject  cf 

controversy  as  to  partition  may  be  subject  of.  .•••••. 

controversy  ts  to  boundaries  may  be  subject  of 

admeasurement  of  dower  may  be  subject  of.* 

power  of  receiver  to  hold 716 

sale  of,  by  sheriff  on  execution  after  attachment TBB 

sheriff  may  convey,  bv  order  of  court TIS 

how  sold  pursuant  to  direction  of  judgment • U42 

security  by  referee  appointed  to  sell  real  property.. 1343 

conveyance   on   sale  under  judgment  or   execution   to  state 
name  of  person  whose  interest  is  sold... 1244 

IL  Action  to  dbtbemins  claim  to. 

provisions  apply  to  corporations  and  assodationi. •..•.... ...  1680 

what  claims  may  be  determined  in ••••.. •  1638 

who  may  maintain  action .• •••. .••.....  1638 

what  must  be  alleged  In  complaint... • 1638 

demand  for  judgment 1639 

triable  in  county  where  property  situated 9A2 

dismissal  with  costs  on  proof  that  plaintiff  not  in  possession..  1640 
defendant  may  plead  title,  etc.,  and  ask  affirmative  relief....  1641 

procedure  when  defendant  pleads  title,  interest  or  lien 1642 

judgment  for  defendant  on  claim  in  reversion  or  remainder. .  1613 
execution  on  judgment  for  defendant  on  claim  in  reversion  or 

remainder 1643 

judgment    awarding   defendant    possession   and   damages   for 

withholding 1644 

judgment   for  plaintiff 1645 

effect  of   judgment 1616 

new  trial  not  of  right 1646 

new  trial  discretionary  within  one  year ••-• 1646 

new  trial  when  party  under  disability ••••• 1646 

when  evidence  on  first  admissible  on  new  trial 1646 

perpetuating  evidence  and  proofs  in ••••• 1646 

claim  of  dower,  action  to  determine ••....  1647 

prater  for  admeasurement   « • •   1648 

denial  of  defendant's  claim   and  demand  that  she  b% 

barred 1649 

action  to  determine  validity  of  will  of  real  propeity ..  ■ . . . . .  ♦  1868 

additional  allowance  to  plnintiff .••••••  t8B2,  82M 

COfPpntstion  of  additional    allowance •••««•«•««•••••  9991 

185<) 


INDEX. 
Heal  Property  —  CoMtiMveA. 

III.  PXKPBTUATING  TSSTIMONY  AS  TO  TITLI. 

testimony  ma^  b«  received  in  action  involving  title  to  realty.  1688a 

tnability  of  witness  to  attend  must  be  shown 1688a 

documentary  evidence  not  affected  1688b 

mode  of  introducing  testimony  1688c 

objections  may  be  taken  at  trial 1688c 

who  may  apply  for  taking  of  deposition 1688d 

contents  ot  petition  1688e 

notice  of  application  1688f 

appointment  of  referee  1688f 

notice  of  hearing  before  referee 1688f 

proof  of  notice  of  hearing 1688g 

adionrnments  of  hearing  1688g 

subpoenas  to  witnesses  1688g 

compelling  attendance  of  witnesses  1688g 

mode  of  examination 1688h 

refusal  of  witness  to  answer 1688h 

authentication  of  deposition   1688h 

deposition  to  be  filed  and  recorded 1688h 

egainst  whom  deposition  may  be  used  as  evidence 16881 

B«eeiTers. 

I.  GnrnAL  paovxsioMfl. 

clerk  of  court,  etc.,  not  to  be  appointed  in  New  York 90 

limitation  of  action  against,  to  recover  chattel 881 

Appointment  before  judgment  .....  718 

on  counterclaim 720 

by  or  after  judgment 718 

pending  appeal 713 

.  1  judgment  creditor's  action 1877 

ZM  successor         executor  pending  action  for  partition 

V .  distribution  or  to  construe  or  establish  will 1860 

rcferenc  J  on  application  ior  appointment 827 

'property"  '  icludec  rents,  income  and  increase  of  property.  Tit 

notice  of  application  for 714 

appointment  of  temporary  receiver  without  notice 714 

appointment  without  notice  in  foreclosure 714 

removal  of 715 

bond  of    715 

increasing  security 715 

accounting  by   715 

notice  to  surety  of  aocounting 715 

petition  by  surety  to  be  relieved K12 

revocation  of  appointment  for  failure  to  give  new  bond S12 

power  to  hold  real  property. 7?.0 

on  death  or  removal,  successor  may  continue  action 7nO 

substitution  of  successor  on  death  or  removal 7C0 

may  file  notice  of  appointment  and  ownership  of  judgment. .  326.? 

may  consent  to  insolvent's  discharge  under  judge's  order. . . .  2153 

leave  to  sue  upon  official  bond 1800 

commissions S220 

may  include  cost  of  bond  in  commissiottS Jt320 

II.  Of  corporations. 

in  what  cases  appointed  for  corporation lAlO 

when  appointed  for  educational  institution 1810 

appointment  of,  for  foreign  corporations 1810,  1812 

notice  of  application  for  appointment  of  receiver  of  corporate 

property    1810 

appointment  of,  by  judgment  annulling  corporation 1801 

in  action  to  dissolve,  appointment  of  temporary 1788 

power  of  temporary 1788 

court  may  confer  additional  powers  on  temporary 1789 

appointment  of  permanent • 17S8 

powers  of  permanent • 178S 
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Recei-rers  —  Cod  tinned. 

II.  Of  corporations  —  Continued. 

voluntary  <Uf  solution,  appointment  of  temporary  in  proceed- 

^      ings 24*.a 

powers  of  temporary 2423 

appointment  of   permanent    242SI 

confirmation   of  acts   of    24211 

relief  from  omissions  and  defaults 2429 

commissions  of 2431a 

final  accounting  of   2431b 

duty  of  attorney-general  as  to  final  9-:ounting 2431b 

in.    lit   SUPrLXMENTASY   PIOCSSOIMCS.  . 

appointment 2464 

notice  of  application  for  appointment 2464 

when  appointed  without   notice    2464 

notice  ot  application  to  other  creuitors 34*E» 

only  one  to  be  appointed 2466 

order  extending  prior  receivership 24ef5 

when  property  vests  in  receiver 2468 

relation  back  of  title  to  personal  property 246SI 

non*resident  not  to  be  apoointed 2469 

removal    on    becoming   non-resident 2469 

record   of  orders   appointing    2470 

subject   to    control   of   court 2471 

jurisdiction  of  justice's  court  over  actions  by 28® 

R«eoff  nl  sance. 

power  of  county  court  to  remit  forfeiture 350,  351 

how   forfeited 1965 

action    by    attorney-general    19ii6 

judgment   for  people  on 1066 

district   attorney  to  pay  over  collections  on 1987 

to  render   account  of  collections 1968 

action  on,  to  be  brought  in  name  of  people 1984 

Becorda. 

L  Op  DOCVMSITTS,  CONVETANCIS,   STC 

must  be  in  English,  abbreviations 22 

amendment  of 727 

of  certificate  of  sale  of  real  property  on  execution 1439 

effect  of  recording  certificate  of  redemption  of  real  property 

from  sale  on  execution 1470 

judgment  in  partition  may  be  recorded  in  each  county  where 

lands  are.  1596 

of  notices  of  lis  pendens 1672 

judgment  vacating  letters  patent  granted  by  state  to  be  noted.   1960 

of  discharge  of  insolvent  debtor 2181 

of  order,  etc.,  exempting  insolvent  debtor  from  arrest  or  im- 
prisonment  2196 

of  assignment  on  discharge  of  debtor  from  imprisonment  on 

execution 2211 

of  order  appointing  trustee  of  property  of  criminal  prisoner..  2226 

of  affidavits  of  sale  under  foreclosure  by  advertisement 239S 

of  order  changing  name  of  corporation 2414 

of  orders  appointing  receivers  of  judgment  debtors....  2467.  2470 

books  and  indices  to  be  kept  by  surrogate 2498,  2499 

of  wills  proved  elsewhere  within  state 26an 

probated  wills  of  real  property  may  be  recorded  as  deeds. . . .  2683 
cxecutt  -,  etc.,  must  cause  will  of  real  property  to  be  recorded 

in   each   county  where  realty  situated 2633 

w«ils  to  be  indexed  when  recorded  as  deeds « . .  2634 

feet  of  clerk  or  register  for  recording  wills  as  Jee<h 2634 

^\  decree  of  probate  of  heirship  may  be    eoordef?  is  deed 2687 

^.        m^Kz  -/•ca'iog  rr  modifying  decree  oi.  ?robil<   of  lMir«h|;>. , .  M8 

j»6a 
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ft,  coords  —  Contlniied. 

I.  Of  documents,   conveyances,   etc. —  Continued. 

of  foreign  wills  2606,  2708,  2704 

f eei  for  recording  instruments 8804 

II.  Admissibility  as  evidence. 

subpcena  duces  tecum  to  produce. 866 

original  entry   of  marriage   or   certified  copy   is  presumptive 

evidence 028 

certified  copies  of  papers  filed  or  recorded  in   public  offices 

presumptive  evidence 033 

certified   copies  of  papers  filed  or  recorded  in   town   clerk's 

office  presumptive  evidence 034 

record  of  conveyance,  or  certified  copy,  is  admissible 065 

is  not  conclusive.  . 086 

not  admissible  when  proved  by  oath  of  interested  or  in- 
competent witness 036 

transcript   from  docket  book   of  justice  of  peace,   subscribed 

and  authenticated,  is  evidence 080 

certified  copies  of  records  of  federal  courts  admissible  in  evi- 
dence      043 

of  documents  on  file  in  federal  offices  are  admissible  in 

evidence.  044 

certificate  of  director  of  census  to  population  is  admissible  in 

evidence. 044 

of  weather  bureau  observations  admissible  in  evidence 044 

of  transfers  of  vessels  admissible  in  evidence M5 

exemplification  of  record  of  conveyances  without  the  state  ad- 
missible in  evidence 047 

authentication  of  copies  of  records  of  foreign  courts 062 

oral  proof  of  copy  of  record  of  foreign  court 063 

statutory  provisions  do  not  declare  effect  of  foreign  record . .     064 
in  New  York  city  and  county  are  presumptive  evidence  after 

twenty  years 066 

authenticated   copies  of   records   of  public  office   of    foreign 

country  admissible  in  evidence 056 

form  of  certificate  to  copies,  etc 067 

certificate  to  copies,  etc.,  must  be  scaled 068 

certified  copy  for  use  in  same  court  need  not  be  scaled 060 

official  certificates  of  search  admissible 021 

certificates  of  search  of  title  guarantee  and  abstract  companies 

admissible 8256 

surrogates,  registers,  clerks,  etc.,  to  make  and  certify  searches.     06t 

may  be  proved  according  to  rules  of  common  law 062 

admissibility  in  evidence  of  record   of  wills  proved  prior  to 

1785 2631 

admissibility  in  evidence  of  records  of  wills  proved  more  than 

thirty  years 2632 

of  discharge  of  insolvent  debtor  is  conclusive  evidence  of  pro> 

ceedtngs    and    facts    2181 

in  register's  office  in  New  York  and  Kings  counties  not  to  be 

removed  on  subpoena   866 

Recorder. 

included  in  term  "judge" 8843 

of  New  York,  may  change  place  of  holding  court 42 

Recorder's  Court. 

See  "  Utica,  Recordbe's  Court  of  th«  Citt  or;  *•  '  Oswbgo, 
Rbcoroer's  Court  of  the  City  of." 


RedeiBptfloii« 

on  sale  of  real  property  on  execution,  see  "  Exbcittion.' 

^lincB  to 

(^2250 
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by  lessee  or  creditor  after  warrant  in  summary  proceedlngBto 
dispossess , 2266-2 


/ 
Reference. 

I.  Who  may  bb  appointeo  isferev. 

qualifications    of    referee    •.••  1064 

judfiies'  clerks,  etc.,  not  to  act 1024 

several    referees   may   be   ar>pointed 1025 

persons  to   whom  all  parties  object  not  to  be.'  appointed,   ex- 
cept, etc 1034 

judge  not  to  be  appointed  referee,  except  by  consent IftM 

judge  appointed  referee  by  consent  to  act  without  compensa- 
tion    1024 

surrogate  of  Monroe  county  not  to  act  as  referee 24ar» 

clerk  of  court,  etc..  not  to  be  appointed  in  New  York 9^ 

clerks  of  surrogate's  court  not  to  act  9fl 2n00 

judge  of  court  of  claims  not  to  act 279 

V    When  rbfsbbkcb  ordered. 

compulsory,   of  questions   arising  incidentally 1015 

to  take  an   account    1015 

what  (questions  may  be  referred   1013 

when  issues  to  be  referred   1013 

in  New  York  city  court 1013,  3160 

Iftuea  to  be  referred  on  atipulation  of  parties 1011 

order  appointing  referee  named  in  atipulation  to  be  entered 

of  course. 1011 

appointment  of  referee  when  not  named  in  stipulation 1011 

wnea  reference  is  discretionary  1012 

to  trv  issues  remaining  after  jury  trial  of  specific  questions. .     972 

to  take  deposition  for  use  on  motion 885 

of  hospital  ph]rsician 836 

of  questions  arising  on  motion  in  N.  Y.  city  court 3172 

to  superintend  discovery  of  books  and  papers 807 

to  make  examination  or  inquiry 827 

j>n  application  for  receiver,  appraiser  or  trustee 827 

to  approve  undertaking  and  sureties  thereto 827 

to  assets  damagea  on  application  for  judgment  by  defaalt...  1215 

1216 

by  judgment  to  execute  it 1230 

on  judgment  for  defendant  on  counterclaim 515 

on    justification   under   undertaking   on    appeal    to   court    of 

appeals 1335 

to  ascertain  value  or  sufficiency  of  sureties  on  discharge  of 

attachment , 606 

to  examine  person  refusing  certificate  of  interest  in  attached 

property. 651 

to  ascertain  damages  from  injunction 623 

sustained  by  third  person  by  injunction  order 624 

on  default  in  replevin 1729 

evidence  in  mitigation  admissible 538 

m  application  to  perpetuate  evidence  relating  to  real  prop- 
erty  1688f .  16S8g 

,  to  sell  real  property  under  direction  in  judgment 1242 

security 1243 

to  sell  chattel  under  judgment  foreclosing  lien. 1739 

of  application  to  sell  real  property  of  infant  or  incompetent..  2354 

of  proceeding  to  sell  corporate  real  property 33d3 

to  inquire  as  to  liens  on  property-  under  partition 1561 

to  admeasure  dower    160T 

to  ascertain  amount  payable  in  gross  in  satisfaction  of  dower.  1618 

liens  prior  to  sale  to  satisfy  dower 1621 

in  action  for  waste,  to  ascertain  interests  when  joipt  tenant 

elects  to  partition    IfiST 

of  issues  in  condemnation  proceedings 3367 

in  proceedings  to  enforce  liens  on  vessels 3425,  3428 

of  proceedings  supplementary  to  execution 2442,  2443.  244.5 

for  voluntary  dissolution  of  corporation 2tti,  3438 

'Jl  application  for  surplus  money  on  sale  under  forccloaure  by 

advertisement 240T 

for  production  of  tenant  for  life  in  proceedings  to  diacover 

'•^'" .2306,2W 

1S64  ^^^ 


tt.ef  erete^e  —  Continued* 

II.  Whsn  repsrence  ordered  —  Contintied. 

by  surrogate's  court  of  questions  of  fapt  to  take  teitlniotiy 

and  report 2546 

surrogate  cannot  refer  probate  or  revoc^^tion  of  probate 2546 

of  New  York  may  refer  questions  to  assistant 2546 

by  appellate  court  on  appeal  f roni  surrogate's  court 2586 

of  disputed  claim  against  decedents'  estates 2718 

in  proceeding  in  surrogate's  court  to  take  testimony  of  infirm 
witness  in  another  county 2540 

III.  Powers  and  duties  of  referees;  procedure. 

referee  to  be  sworn 1016 

terms  of  oath 1016 

who  may  administer  oaths 1016 

waiver  of  oath 1016 

oath  of  referee  to  admeasure  dower 1608 

failure  to  take  oath  cured  by  judgment  on  report,  etc 721 

procedure  before  several  referees 1026 

powers  when  there  are  several  referees 1026 

general  powers  of  referee 1018 

power  to  allow  amendments «. 1018 

may  issue  subpoena.   864,  1017 

copy  of  pleadings  and  papers  to  be  furnished  on  trial 1018 

procedure  on  reference  of  disputed  claim  against  decedents' 

estates 2718 

publication  of  notice  to  prove  liens  on  property  under  parti- 
tion  1561 

termination  for  failure  to  file  report 1019 

removal  of  referee  to  admeasure  dower 1608 

powers  of,  and  procedure  before  referee  appointed  by  surro- 
gate  2546 

referee  of  disputed  claim  against  decedents'  estates....  2718 
snmmary  punishment  of  contempt  in  presence  of  referee....  2267 
referee  may  make  order  to  show  cause  or  issue  warrant  to 

attach  for  contempt 2272 

referee's  order  or  warrant  in  contempt  may  be  returnable  be- 
fore referee  or  court ^ 2272 

power  of  referee  on  order  or  warrant  in  contempt  returnable 
before  him 2272 

IV.  Report;    judgment,  etc.     See,  also,  "  Report." 

"  report  "    dcfiucd    ". 3343 

to  be  made  and  filed  within  sixty  days 1019 

must   state  facts  and  conclusions  and  airect  judgment 1022 

requests  for  ruling  of  referee 1023 

on   reference   of   whole   issue,   report   stands  as   decision   of 

court    , ,...,, 1228 

entry  of  judgment  on  report  when  whole  issue  referred......  1228 

judgment  after  reference  to   determine   specific   questions   of 

fact 1226 

interest  from  time  of  making  report  to  be  included  in  judg- 
ment   1235 

report  to  be  inserted  in  judgment- roll 1237 

motion  for  new  hearing  of  interlocutory  reference 1232 

w  matrimonial  actions,  testimony  and  proceedings  to  be  certi- 
fied to  court  with  report 1229 

judgment  to  be  rendered  by  court 1229 

confirmation  of  report  of  referee  appointed  by  surrogate 2546 

judgment  on  reference  of  disputed  claim  against  decedents' 

estates 2T13 

proceedings  for  trial  of  remaining  issues  where  part  iWfierredl  1014 
motion  for  new  hearing  after  trial  of  specific  questions  by 

referee.  .  .  .  ^ f^f^ 

notice  of  exceptions  to  report  of  referee. '- ...iii.imi    901 
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V.   PtSS  AND  KXPBNSCS;    COSTS.  

general  provisions  as  to  fees 82M 

tees  of  referee  in  surrogate's  court  same  as  in  supreme  cotiri.  2503 

cjcpenses  of  reference,  on  justification  on  undertaldng  to  court     

of  appeals , 1335 

of  referee  to  s'loerintend  discovery  of  books  and  papers^  807 
compensation  of  referee  of  disputed  claim  against  decedents* 

estates    271^ 

costs  of  reference  of  disputed  claim  against  decedents*  estates.  271g 

fees  of  referee  of  real  property 32*>7 

commissions  on  distribution  of  proceeds  of  sale  of  real  prop- 

erty 8207 

Reirentii  of  the  Untireratty. 

petition  for  dissolution  of  educational  institution 1M4 

appointment  of  receiver •••..  1810 

Meiri«t«r. 

subpoRna  duces  Ueum  to  produce  record 886 

in  New  York  and  Kings  counties  records  not  to  be  removed  on  ^^ 

subpoena 866 

official  records  of  register  of  New  York  county  presumptive  evi- 
dence after  twenty  years K»5 

map.H  and  surveys  on  file  in  New  York  cotinty  are  presumptive 

evidence  after,  twenty  years   8g 

to  make  and  certify  to  searches wl 

misdemeanor  to  refuse,  neglect  or  delay  to  make  search 9K1 

salaried  registers  to  account  for  and  pay  over  fees 3285 

fees  of    3306 

Relator. 

when  to  be  joined  as  plaintiff J J^ 

to  give  security  for  costs,  etc ^ .•  •  l»8b 

compensation    of    attorney-general    when    relator    joined    with 

people • i9n6 

writs  must  show  that  they  arc  issued  on  application  of 19M 

costs  may  be  awarded  against ••••  JJl* 

when  required  to  give  security  for  cotts • 8279 

Rellfcioaa  Corporations. 

proceedings  to  sell,  mortgage,  etc.,  realty,  see  "  Salb  op  Rkal 
Property." 

jurisdiction  of  county  courts  oyer  proceedings  to  sell  realty 340 

not  subject  to  judicial  supervision ISM 

to  action   to  dissolve   corporation 1804 

to  action  by  people  to  annul  corporation 1804 

excepted  from  provisions  for  voluntary  dissolution  of  corpora- 
tions   2431 

Remain  Aermen, 

action  by,  for  partition  subject  to  estate...... 1533 

necessary  parties  in  partition 1538 

division  in  partition  among 15!i^ 

action  against,  to  determine  claim  to  real  property 1638 

may  plead  estate   in 1641 

proceedings  when  defendant  claims  in  remainder 1643 

may  sue  for  damages  to  inheritance 1665 

may  maintain  ejectment  after  judgment  against  tenant  in  posses- 

don lew 

Testing  of  contingent  interest  in  trustee  for  insolvent  debtor, . .  2177 
proceedings  to  discover  death  of  tenant  for  life,   see  "  I  xpb 

Temamt." 

Remittitur. 

from  court  of  apDCali....  >••••••••••••••••••• •••••••  ,••     IM 

Removal  of  Aotlon. 

from  K.  Y.  city  court  to  supreme  court • Sit 

to  supreme  court  on  disability  of  coun^  ]tM(f^-*«*««*...-.-  ^  342 

from  county  to  supreme  court  to  change  paocs  Ok  "^^ -  -  •>  Ml 


RemoTal  of  Action  —  Continued* 

from  justice's  to  county  court  of  Kings... ..«..«••••••• 9084 

to  county  court  from  local  courts  of  Utica,  Hudson  and  Oswego.  8200 

to  supreme  court   for  consolidation 818 

of  original  action  to  court  where  cross-action  pending 760 

e£Fect  of  order  of  removal  from  county  court • 344 

appeal  from  order  removing  action  from  county  court.. 344 

stay  to  permit  removal  from  county  court 845 

process,  undertakings,  etc,  not  impaired  by  removal  of  action 
from  county  court • •• 846 

Rensselaer  CountT* 

jail  liberties  for  ....•• ••••••••••••••••••• 145 

Rent*. 

included  in  term  "property" «.... 71S 

stay  of  judgment  for,  pending  appeal  stays  also  dispossess  pro- 
ceedings  1310 

part  of  damages,  in  ejectment 1407,  1531 

adjustment  of,  between  parties  to  partition..... 1580 

when  assets  in  hands  of  executor,  etc 2712 

apportionment  of,  on  death  of  person  interested •••• 2720 

RepleTln. 

I.  JURXSDZCTZOM  OP  ACTIOH. 

jurisdiction  of  county  court. •«•.••••«••••••••.••••• 840 

of  N.  Y.  city  court 816,    816 

of  city  court  of  Yonkers 8202,  8204 

acquired  by  seizure  before  service  of  summons 1608 

II.  Whkn  action  may  be  brought. 

when  action  cannot  be  maintained • 169f 

second  action  for  same  cause  not  to  be  maintained  after  judg- 

ment  awarding  possession  to  defendant 1601 

action  by  assignee  1602 

not  affected  by  failure  to  replevy 1718 

notice  of  abandonment  of  claim  to  part  not  taken 1710 

cause  of  action  survives  death  of  party 1736 

order  of  arrest  in  action  of 540 

bail  to  procure  discharge  from  arrest  in  action  of 675 

IIL   LxiflTATION    or   ACTIONS. 

in  i^neral 882 

actions  against  executors,  etc 883 

computation  of  period  of  limitation  of  actions  by  executors, 

etc 802 

period  occupied   by   suit  to   recover  property   excepted   from 

period  of  limitation  of  action  against  executor. 408 

IV.  Tbb  bbquisitxon;  kxecution  tbsrbof. 

right  to  replevy  when  order  of  arrest  has  issued 1714 

requisition  to  sheriff  in  replevin 1604 

from  N.  Y.  city  court  to  be  executed  by  sheriff 33& 

affidavit  for  requisition  before  service  of  summons..... 1605 

after  service  of  summons 1606 

to  replevy  several   chattels 1607 

agent  or  attorney. 1712 

replevy  of  part  if  whole  not  found 1696 

plaintiffs  undertaking;  for   1600 

execution  of  requisition  by  sheriff 1700 

taking  when  chattel  i^  in  building  or  inclosure 1701 

bow  replevied  chattel  kept « 1T03 

1»67 
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IV.  Tm»  MMQvutTiom;  Ezictmov  Tsmor— t 

dOiiray  of  ciiatte!  by  sheriiF 17m 

OEontum  by  defendant  to  sureties  on  plaintiff's  andatak^c*  17<I3 

jwtrocation  of  sureties  on  plaintiff's  andertaldnc •-.,   1708 

proceediiu^  by  defendant  to  reclaim ..I. Ill   1704 

affidavit  by  agent  or  attorney  for  retnm  of  chattel' to' de^ 

fendant.  .  . •.•....•.•...•..«.,,,,  1T12 

undertaking  by  defendant  to  reclaim '!!'!II!I"I  1704 

notice  of  justification  of  sureties  on  defendant's  undotakinf  I  1704 

when  and  how  sureties  to  justify 7^  1706 

to  whom  sheriff  must  deliver  chattel II!,!'!'  170B 

penalty  for  wrong  delivery  by  sheriff I!!!*'"  1707 

second  requisition  for  part  of  chattels  not  taken II!"  1713 

return  of  proceedings  by  sheriff "*"  171s 

compelling  sheriff  to. make  return III!!!  1715 

papers  on,  to  be,  made  part  of  jodgmeot-roll .V.V..V  1717 

to  be  furnished  to  court  or  referee  at  trial 1717 

exemption   of  exhibits   at   exhibitions 1-IO-fa 

V.  Claim  or  titlk  by  nriu)  rzasoir. 

affidavit  by  claimant   1700 

demand  for  Indemnity  to  sheriff 1700 

delivery  for  failure  to  indemnify 1700 

action  by  claimant  against  sheriff  for  taking 1710 

indemnity  to  sheriff  against  action  by  daimant 1711 

affidavit  of  claim  by  agent  or  attoniej.. 1712 

VL   PtEADIKC. 

joinder  of  causes. 484,  1680 

title  of  party .^ 172r» 

allegation  of  wrongful  taking  in  complaint 1721 

of  wrongful  detention  in  complaint 1721 

allegation  in  complaint  of  depreciation  of  chattel  by  defend-    

ant. 1T22 

defendant  may  plead  title  in  third  person 172S 

interpleader  in 820 

allegation   of   possession   of  land  on  which   chattel   was  dis- 
trained doing  damage 1724 

VII.  Teial;   judgment,  etc. 

action  to  recover  chattel  distrained,  triable  where  cause  arose.     983 

issues  of  fact  triable  by  jury 968 

joinder  of  claimants  on  motion  of  defendant 820 

damages  for  depreciation  of  chattel  by  defendant 1T22 

notice  by  defendant  of  demand  for  judgment  for  return 1725 

verdict  to  state  damages  recoverable 1726 

value  of  property  not  held  by  successful  party 1726 

need  not  state  value  in  certain  cases 1727 

may  award  distinct  chattels  to  different  parties 1728 

SMKsertaining  damages  on  default   1729 

final   judgment   when   distinct    chattels   awarded   to   different 

parties 1728 

final  judgment • 1730 

lien 17S0 

docketing 1730 

^  execution  may  issue  on  judgment •...  1240 

contents  of  cxecuthon 1731 

sheriff's  nowrr  to  take  chattel  in  execution 1732 

when  plaintiff  entitled  to  costs  of  course 8228 

VIII.  Action  oh  undertaking. 

on  entry  of  order  of  abatement .^ 1786 

may  be  maintained  on  return  of  execution  unsatisfied 1733 

sheriff's  return  presumptive  evidence  of  breach  of  condition.  1734 

destruction,  etc.,  of  chattel  no  defence 1735 

responsibility  of  sheriff  for  sufficiency  of  sureties... 1706 

delivery  of  undertaking  by  c'i:riff , , •••  ITM 
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RepleTin  —  Continued* 

IX.  In  justzcss'  courts. 

in  New  York  municipal  court ••••••••••  8210^  S211 

in  Albany  city  court   3210.  S211 

in  Troy  justices'  courts   8210,  8211 

jurisdiction  of  action 2862 

when  action  may  be  brought • 2019 

requisition  to  issue  concurrently  with  summons 2920 

requisition 2021 

execution  of  requisition  2922 

service  of  summons,  affidavit  and  requisition  on  defendant. . .  29S2 

return^  of  constable 2923 

exception  by  defendant  to  sureties  on  plaintifPs  undertaking.  2924 

proceedings  by  defendant  to  reclaim  chattel 2886 

justification  of  sureties 2026 

to  whom  chattel  to  be  delivered 2927 

penalty  for  wrong  delivery  of  chattel 2928 

claim  of  title  by  third  person 2929 

defendant's  answer  may  demand  judgment  for  return 2980 

proceedings  when  summons  not  personally  served.. 2032 

action  not  affected  by  failure  to  replevy 2083 

damages  for  injury  to  chattel 1722,  2030 

verdict 1726,  2931 

final  judgment;  docketing,  etc 1780,  2931 

docketing  transcript  of  judgment  for  delivery 8010 

itsuinc[  execution • 8038 

execution  on  judgment  for  delivery 1878,  1781,  2981 

costs. mrrs 

action  on  undertaking 1788-1T85,  2861 

ReplT* 

demurrer  to,  see  "  Dbmubkkr."  • 

to  counterclaim;  contents -...•.. 514 

judgment  on  failure  to  reply 615 

to  new  matter  in  avoidance 616 

several  avoidances  may  be  set  up  in 517 

each  avoidance  must  be  separately  stated  and  numberod 517 

allegation  no;  denied  by,  deemed  true 522 

new  matter  in,  deemed  controverted C»tt 

striking  out,  for  disobedience  to  order  for  discovery  of  books, 

etc 808 

limitation  of  action  must  be  pleaded  in •  •  •  418 

Report  of  Referee. 

See,  also,  *'  Repehence,  IV." 

defined     8843 

to  be  made  and  filed  within  sixty  days 1010 

termination  of  reference  for  failure  to  make  and  file 1010 

when  lo  be  filed  in  actions  for  divorce,  etc 1774 

to  specify  single   damages  and   direct  judgment   for   double  or 

treble.  1020 

on  trial  of  demurrer,  to  direct  final  or  interlocutory  judgment 

to  be  entered   1021 

need  not  find  facts 1021 

may   direct  final  judgment   on   failure  to  plead  anew  er 

amend  under  leave  in  interlocutory  judgment 1021 

on  trial  of  whole  issues  of  fact,  what  to  contain 1022 

must  state  facts  found  and  conclusions  of  law  and  direct  judg- 
ment     1022 

to  award  costs    1022 

requests  for  ruling  of  -referee 1023 

notice  of  exception  to 904 

exception  to  finding  of  fact  not  supported  by  evidence 998 

case  not  required  on  an  appeal  on  exceptions  to  report 998 

judgment  on  appeal  1022 

stands  a«  dccition  of  court  when  whole  issue  referred  t 1229 
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Report  of  Referee  —  Contlntied. 

entry  of  judgfmcnt  on,  when  whole  issue  referred 1221^ 

interest  from  time  of  making  to  be  included  in  judgment 1235 

to  l»c  inserted  in  judgment-roll 1237 

in  matrimonial  actions,  testimony  and  proceedings  to  be  certified 

to  court    1229 

judgment  to  be  rendered  by  court  only 1229 

in  ejectment  to  state  nature  of  plaintiff's  estate 1519 

rendition  of,  on  alternative  mandamus 2fK5 

in  proceeding  for  voluntary  dissolution  of  corporation 242*« 

on  trial  of  issues,   in  condemnation  proceedings 33f»T 

Reporters. 

of  newspapers,  exempt  from  jury  service..... 108D,  1081,  1121 

Report*. 

of  court  of  appeals,  see  "  Statb  Rbfoeteil" 

of  supreme  court,  see  "  Supreme  Court  Rbporter." 

of  proceedings,  false  and  inaccurate  are  contempts 9 

report  of  cases  admissible  to  prove  common  or  unwritten  law  of 

another  state  or  country    942 

WLmu  Adjvdicata. 

final  judgment  of  court  of  claims ^. 268 

judgment  of  dismissal  not  a  bar  unless  on  iperits 1209 

collusive  judgment  not  a  bar  to  action  for  penalty  or  f<>rfeiture.  1886 
final  order  in  summary  proceedings  to  dispossess  not  a  bar  to 
ejectment  •  • 2391 

Rescue. 

of  property  or  person  in  custody,  a  contempt 14 

sheriff  liable  for,  after  arrest  of  defendant • ••    GB7 

Resistance. 

sheriff  may  command  power  of  county  to  overcome KM 

names  of  resisters  to  be  certified  to  court lOQ 

refusal  to  assist  sheriff  is  misdemeanor. 106 

of  warrant  or  precept  in  habeas  corpus ....•• 2030 

of  mandate  of  justice  of  peace « 8158 

Restttvtion. 

when  defendant,  served  by  publication,  defends  after  final  judg- 
ment     44S 

on  granting  new  trial   , 1006 

when  judgment  vacated  or  set  aside 1292 

on  reversal  or  modification  on  appeal 1323 

on  certiorari 2132 

upon  reversal  of   final   order  in  summary  proceedings  to   dis> 

possess 226S 

of  decree  or  order  of  surrogate's  court 2587 

on  discovery  of  assets  after  sale  of  real  property  for  decedent's 

debts 2801 

on  reversal  on  appeal  from  justice's  court 3098 

interest  on  judgment  of 1211 

undertaking  for,  on  judgment  by  default  when  summons  served 

by  publication 1216 

RoTcrsion. 

joint  tenants  may  maintain  action  in  partition. •• 1533 

reversioners  to  be  made  parties  in  partition.. 1588 

division  in  partition  among  reversioners 1563 

action  against  reversioner  to  determine  claim  to  real  property.  1538 

proceedings 1643 

grantor  of,  may  maintain  action  for  waste. • 1653 

reversioner  may  sue  for  damages  to  inheritance 1665 

may  maintain  ejectment  after  judgment  against  tenant  in 

possession 1686 

%ttrtng  of  contingent  interest  in  trustee  for  inMlreni  dtbtor...  8117 
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..^^ 

ReTival. 

of  actions  and  special  proceedings,  see  "Abatkmeitt  and  Ra- 

VIVAL." 

Revocation. 

of  letters  of  administration,  see  "  Letters  op  ADifiNiaTRATlOM." 

testamentary,  see  "  Lbttsks  Testaksntasy." 
of  probate  of  will,  see  "  Wills" 
Richmond  County. 

attendants  and  messengers,  how  appointed 95 

duties   and   salarv   of 96 

county  court   stenograpbci ,   how   appointed 35'J 

compensation  of  judges  for  services  in  selecting  jurors,  etc. . .  1044 
when   county  treasurer   may   act   as  administrator   ex  officio,  of 

decedent's  estate   2665 

security  for  costs  in  county  court 3268 

Rivers. 

place  of  trial  of  actions  for  penalties  for  offences  committed  on.  983 
RocIieBter,  Mnnicipnl  Conrt  of  tlie  City  of. 

is  not  a  court  of  record 3 

appeals   from,   how  taken 3227 

of  summary  proceedings  to  dispossess 2234 

provisions   made    applicable    to 3226 

Rocfcland  County. 

allowance  to  grand  and  trial  Jurors •• 8814 

mileage  of  jurors ••.•.•.•••••..•• 3314 

Rules. 

of  court  of  appeals .•••••..• 198 

power  of  appellate  division  to  make • 220 

calendar  rules  in  Erie  county 235 

power  of  court  of  claims  to  make 265 

of  city  court  of  New  York 323 

regulating  arrest  in  marine  causes  in  N.  Y.  city  court.... 3177 

for  admission  of  attorneys 193 

for  examination  of  attorneys 56 

changing  rules  for  examination  and  admission  of  attorneys. ...  67 

exemption  of  graduates  from  clerkship 58 

General  rules  op  practice. 

how   made   and   revised    17 

must  be  published   18 

may  provide  for  preference  of  actions 791 

^     may   regulate   trial   of   issues    976 

for    calendars    977 

for  classification  of  issues   977 

to  regulate  discovery  and  inspection  of  books  and  papers ....  804 

settlement  of  interrogatories   891 

making  and  settling  case   on  afipeal,  etc 997 

notice  of  motion   for  leave  to   issue   execution   against 

decedent's    property     1381 

to  provide  for  notice  ox  application  for  certiorari  to  review . .  2128 

S. 
Snfe  Deposit  Companies. 

agreement  with  sureties  for  deposit  with ^. 813 

excepted  from  provision  for  voluntary  dissolution.  • 3420 

earnings  within  sixty  days  not  reached  by  judgment  creditor's 

action  • : Jf  J5 

not  reached  by  supplementary  proceedings ^Joo 

judgment  for,  enforceable  against  earnings,  trust  income,  etc. . .  IJUl 

tule  of  Personal  Property. 

under  foreclosure  of  lien  on  chattel ^^ 

of  perishable  goods  and  animals  attached.... wo 

property  notwithstanding  stay  on  appeal loJ;" 

in  justice's  court • 7^ 

vhen  ^od  bpw  sale  on  jj^ccution  conaucted ^o^ 
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fmle   of  Peraonml   Property  —  Continued. 

ttisiicction  of  property  taken  in  execution 18S4 

penalty  for  defacing  or  removing  notice  of  sale 19^ 

title  of  purchaser  on  execution  not  affected  by  sheriff's  omis- 
sion of  notice  1386 

sheriff,  etc,  not  to  purchase  at  sale  on  execution  1387 

restitution  after  sale 1323 

on  reversal,  etc.,  not  to  affect  title  of  purchaser 1333 

sheriff's   fees   on 3307 

Ssile  of  Real  Propertr* 

I.  General  provisions. 

"  distinct  parcel  "   defined    , 3343 

how  sold  pursuant  to  direction  of  judgment 1242 

referee  to  sell  under  direction  in  judgment 1242 

security  by  referee  appointed  to  sell  real  property   1243 

conveyance    on    sale    under    judgment    or    execution   to   state 

name  of  person  whose  interest  is  sold  1244 

judgment  directing,  may  direct  delivery  of  possession 161^ 

order  requiring  sheriff  to  deliver  possession   1673 

officer  making,  to  pay  taxes,  etc 1676 

judgment  to  be  entered  in  county  where  property  situated. .   16T7 

to  be  at  public  auction  1678 

notice   of    1678 

how   conducted    1678 

place,  when  realty  in  more  than  one  county 1242 

officer  making,  cannot  purchase    1679 

guardian  of  infant  party  can  only  purchase  on  behalf  of  ward.  1671) 

creditor's  action  for  sale  of  homestead  partly  exempt 1402 

security  to  stay  judgment  for  sale  of  realty  pending  appeal 

to  court  of  appeals 1331 

suspension  of  sale  of  realty  pending  appeal  from  refusal  of 

specific  performance. 1323 

^   restitution  after  sale  1  1323 

on  reversal,  etc.,  not  to  affect  title  of  purchaser 132^ 

fees  of  referee  on 3297 

commissions  of  referee  on  distribution  of  proceeds 3297 

sheriff's  fees  on   3307 

OB  foreclosure,  final  judgment  to  direct  sale 1626 

fees  of  referee  on 3297 

See  "  FoaECLOsuRE." 
of  lands  for  non-payment  of  dower  after  admeasurement. . . .  1614 
for  payment  of  dower  on  plaintiff's  consent  to  receive  gross 

sum 1619 

to  pay  dower  may  be  free  from  or  subject  to  liens 1622 

report  of,  to  satisfy  dower  in  gross 162S 

II.  On  execution.     Sec  **  Execution." 

sheriff,  etc.,  not  to  purchase  at  sale  on  execution 1387 

title  of  purchaser  at  sale  on  execution  not  affected  by  sheriff's 

omission  of  notice • 1386 

when  and  how  sale  on  execution  conducted 1384 

penalty  for  removing  or  defacing  notice  of  sale  on  execution.   1385 
proof  of  lost  execution  or  writ  under  which  sheriff's  sale  of 

real    property    was   made 961« 

III.  Proceedings  for  sale  op  corporate  real  fropsstt* 

to  be  pursuant  to  provisions  of  code.. 3390 

contents  of  petition 8391 

verification  of  petition    , 3391 

hearing  of  application 3392 

notice  of  application 3392 

reference  to  take  proofs 3392 

order 3^ 

appearance  to  oppose  application   31^3 

notice  to  creditors  of  insolvent  corporation 3394 

service  of  notice 3S96 

power  of  court  to  make  necessary  orders •••••. 8S86 

vmcn  provisions  ta]ce  eff  c^        ••••••....», 
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IV.   PkoCBBDINCS   to    sell,    MOftTGAGK   Oft  LVASB  rXOrXSTT   OV  tKtAKf 
OR    INCOMFBTKNT. 

power  of  committee  of  incompetent  to  alien,  mortgage  Or  dia* 

pose  of  real  property : 

in  what  cases  application  may  be  made 2348 

not  to  be  sold,  leased,  or  mortgaged  contrary  to  devise  in  will.  2357 

application  to  be  by  petition 2349 

petition  to  be  by  guardian,  committee  or  relative 2349 

infant  over  fourteen  to  join  in  petition 2349 

where  petition  to  be  presented 2349 

notice  to  superintendent  of  state  institution 2349 

contents  and  verification  of  petition 21^50 

when  application  made  to  avoid  action  of  partition. . . .  2350 
application  to  sell  property   of  incompetent  to  be  made  only 

after  appointment  of  committee 2351 

bond  of  committee  of  incompetent 2351 

appointment  of  special  guardian  for  incompetent 2351 

bond  of  special  guardian  for  incompetent 2351 

application  to  release  dower  of  incompetent  to  be  nuide  by 

husband  PS-il 

when  committee  ^  may  apply 2311 

husband  may  be  appointed  special  guardian  on  application  to 

release  dower  of  incompetent 23ril 

appointment  of  special  guardian  of  infant 2?o2 

bond  of  special  guardian  of  infant. .^ 2352 

trust  company  may  be  appointed  special  guardian  of  infant 

without  security 2352 

prosecution  of  bond  Of  committee  or  special  guardian 2353 

application  to  be  referred 2354 

final  order  directing  sale i 2356 

hearing;  report  of  referee 2354 

agreement  by  special  guardian  or  committee  to  be  reported  to 

court  for  approval  ^ 2356 

execution  of  conveyance  on  approval  of  sale 2356 

effect  of  conveyance  2.358 

proceeds  of  sale  deemed  real  property 2359 

disposal  of  proceeds  of  sale  on  death  of  infant  or  incompe- 
tent. .  .  .: 2359 

infant  deemed  a  ward  of  court 2360 

disposition  and  investment  of  proceeds  of  sale 2361 

oeriodical  accounts  to  be  filed  bv  custodian  of  proceeds 2361 

disposition  of  proceeds  of  sale  subject  to  inchoate  dower  right.  2361 

provision  for  infants  not  in  being. .  .^ 2361 

prior  estates  or  rights  may  be  included  in  sale  by  consent  of 

holder 2362 

sale  of  dower  right  or  estate  for  life  of  infant  or  incompe- 
tent for  gross  sum   2363 

debts  of  infant  or  incompetent  to  be  paid  without  preference.  2364 
V.  Proceedings    to  sell,    mortgage  or   lease  property  of   dece- 

DEMT    FOR  payment   OF   DEBTS,   ETC. 

jurisdiction   of   surrogate    2472 

what  property  subject  to  sale 2749 

for  what  claims  property  may  be  sold 2749 

"  funeral    expenses  "    defined 2749 

when  petition   may   be  presented 2750 

who    may    petition 275D 

extension  of  creditor's  time  to  apply  when  action  pending. .  27.')1 

notice  of  pendency  of  action 2751 

time    for    application    on    recovery    of    property    fraudulently 

conveyed 2751 

contents    of   petition    2750,  2752 

inquiry    to    ascertain    unknown    facts 2753 

citation    upon    |)ctition    27bt 

parties  not  cited  may  appear 2755 

Hearing 2755 

proof  of  claims  not  yet  due .#...,  2755 
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fale  of  Real  Properir  —  Co&ttniieil. 

V.  Peocixoxngs  to  SKLi^  MoxTCAGZ,  STC — Continued. 

admission  of  executor,  etc.,  does  not  prevent  bar  of  statute 
of  limitations. • ^^. . .  27QS 

Sroof  of  judgment  debts 2796,  2767 
ecree  to  determine  debt  and  liens 27^ 

trial  by  jurjr  of  questions  of  fact 2^17 

order  directing  jury  trial  to  state  questions 2547 

review  of  verdict  of  jury  to  be  by  motion  for  new  trial  only.  25IS 

what  proof  necessary  for  decree 2759 

appointment  of  appraisers   270D 

inquiry  as  to  mortgaging  or  leasing 27$9 

decree  to  mortgage  or  lease 2760 

decree  to  sell  2761 

postponement  until  controversy  as  to  title  determined 27g 

order  of  sale  of  different  parcels 27® 

faow  sale  made  when  undivided  interest  exists 27M 

how  sale  made  when  precedent  estate  exists 276i 

application   of  proceeds   of   undivided   interest   or    precedent 

estate 2754 

form  of  decree   2165 

bond  of  executor  or  administrator 2768 

appointment  of  freeholder  to  execute  decree 27fCr 

failure  of  executor  or  administrator  to  give  bond 2767 

order  directing  execution  of  decree 2768 

order  to  sell  part  pending  appeal 2768 

death,   etc.,  of  executor,   etc.,   or   freeholder   does  not  affect 

execution  of  decree 2770 

successor  of  deceased  executor,  etc.,  may  complete  sale 2770 

what  credit  allowed  on  sale 2771 

mode  of  sale  • 2772 

notice  of  sale  2772 

how  private  sale  effected 2772 

distinct  parcels  to  be  sold  separately 2773 

persons  prohibited  from  purchasing 2774 

report  of  sale 2775 

when  sale  to  be  vacated 277S 

resale - 2775 

order  confirming  sale  2776 

conveyances 2776 

when  title  of  purchaser  or  mortgagee  from  heir  not  affected.  2777 

what  title  passes 2778 

how  contract  for  land  sold 2779 

purchaser's  bond  fo^  payments  on  contract  for  lands 2780 

when  part  of  lands  under  contract  to  purchase  to  be  sold 2781 

effect  of  conveyance  of   decedent's  interest  in   contract    for 

lands 27R2 

in  ^art  of  contract  for  lands • 278S 

irregularities  not  affecting  purchaser's  title 2784 

when  appointmcLt  of  guardian  for  infant  presumed 2TO5 

proceeds  to  be  paid  into  court 2788 

when    payment   into   court   exonerates    decedent's   heirs    and 

devisees 27^6 

notice  of  distribution  of  proceeds 2787 

hearing  on  distribution 2788 

proof  of  further  debts  or  liens  on  distribution 2789 

sale  of  unsold  property  for  deficiency 27W 

proof  of  claim  to  surplus  money 2790 

decree  for  distribution 2791 

appeal  from  decree  for  distribution 2791 

county  treasurer  to  distribute   2792 

order  of  distribution  amoni?  creditors  and  claimants 27W 

computation  of  dower  in  lands  under  contract  to  purchase. . .  ?75M 

investment  of  ftinds  srt  anart  for  dower V^^^ti 

of  Aare  belonging  to  infant 279ft 

ptyment  of  infant's  share  to  '^^-lardian 2799 
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V.  Proceedings  to  sell,  mortgacb,   etc. —  Continued. 

deposit  of  infant's  share  in  savings  bank  or  trust  company. .  27dd 
effect  of   pendency  of  another   action  or  proceeding  to   sell 

property 2797 

when  surplus  money  on  foreclosure  or  other  sale  to  be  paid 

to  surropate 2798 

distribution  of  other  money  on  foreclosure  of  sale 2799 

when  sale  to  include  dower  right 2800 

restitution  when  assets  subsequently  discovered 2801 

conveyance   of   real    estate   by    executor  and  administrator   to 

holder  of  contract  of  sale,  made  by  decedent 2801a 

removal  or  suspension  of  freeholder  not  stayed  by  apueal . . .    2.183 
compelling   judicial   settlement    of   account  of    freeholder....   2726 

allowance   of   costs  of   proceeding 25G3 

is  in  lieu   of  commissions 2564 

Saloons. 

justice's  court  not  to  be  held  in  room  where  traffic  in  liquor 

authorized - 2868 

Wmvlikgm  Bsinlc*. 

designation  of  dei>ositories  of  court  funds 746 

aocounts  of  depositories  of  court  funds 7S2 

certificates  to  deposit  of  court  funds 753 

excepted  from  provision  for  voluntary  dissolution   2420 

deposit  of  infant's  share  of  proceeds  of  land  sold  to  pay  de- 
cedent's debts   2796 

Scandalonii  Matter. 

striking   from  pleadings 645 

School*. 

teacher  may  be  excused  from  serving  as  Juror -. 1088 

exempt  from  jury  service 1061,  1127 

proof  of  exemption   1082,  1128 

not  subject  to  judicial  supervision 1804 

to  action  to  dissolve  corporation 1804 

to  action  by  people  to  annul  corporation 1804 

petition  by  regents  of  university  for  dissolution. 1S04 

appointment  of  receiver 1810 

trustees  of  school  district  may  sue  upon  cause  which  accrued 

before  their  term 1926,  1928 

action  against  trustees  on  cause  arising  before  their  term.  1927,  1928 
excepted  from  provisions  for  voluntary  dissolution  of  corpora- 
tions   24.W 

costs  against  school  officers 3244 

fleire  Facias. 

writ  abolished * 1988 

relief  to  be  obtained  by  action • 1983 

Seal. 

omission  of,  or  wrong  seal  not  to  invalidate  process. 24 

description  of,  to  be  recorded 27,  267 

provisions  respecting  seals  of  courts 27 

description  to  be  deposited  with  secretary  of  state 27 

of  county  clerk  is  seal  of  county 28 

is  seal  of  supreme  and  county  courts 27 

provision  for  new  seals 80 

of  appellate  division  232 

of  court  of  claims  267 

presumptive  evidence  of  consideration 840 

certificate  to  copies,  etc.,  of  records  to  be  sealed 958 

certified   copy  of  record   for   use  in   same   court   need  not   be 

sealed 959 

of  surrogate's  court 27.  2007 

Senrclies. 

in  partition,    for  liens  on  undivided   interests .•  i»6l 

certificate  by  legal   custodian   of   document   is  presumptive  evi- 

dcnce  .   . ^21 

aurrofl^tes.  registers.,  clerks,  etc..  to  make  and  certify 9fll 


8emrc1i*s  —  Contimied. 

misdemeanor  to  refuse,  neglect  or  delay  to  maSse •• 

to  be  made  without  charge  for  certain  state  officers 

countv  clerk's  fees  for  making 3304 

of  tide  insurance  and  abstract  companies  maf  be  used  in  lieu 

of  official  searches   3259 

expense  may  be  taxed  as  disbursement 3296 

f eeretary-  of  State. 

to  keep  record  of  seals 27 

of  age  and  term  of  judges 54 

to  distribute  reports  of  court  of  appeals 213 

judgment-roll  annulling  corporation  to  be  filed  with 18G8 

to  publish  judgment  annulUng  corporation 1803 

copy  judgment-roll  vacating  letters  patent,  etc.,  to  be  filed  with.  1963 

transcript  to  be  transmitted  to  county  clerk 196D 

order  changing  name  of  corporation  to  be  filed  with 2il4 

to  pubKsh  changes  of  names  annually  in  session  laws 2417 

surrogate  to  transmit  copies  of  wills,  etc.,  of  non-residents  to..  2503 

searches  to  be  made  without  charge  for 3200 

Seduction. 

included   in    term    "  personal   injury " ,\  .  3343 

on  father's  death^   action  survives  to  mother 764 

limitation   of    actions    384 

sittings   of  court   may  be  private 5 

costs  when  recovery  is  less  than  $50 32-8 

excepted  from   jurisdiction  of  justice's  court 1:863 

of  Albanjr    city   court    , 3223 

of  Troy  justice's   court    3223 

Seisin. 

when  cause  of  action  accrues  for  breach  of  covenant  of 381 

Separation. 

causes  of 1763 

residence  required  to  give  jurisdiction 1763 

when  married  woman  deemed  a  resident 1768 

nature  of  action  to  be  indorsed  on  summons 1774 

service   of   summons  by  publication.. 438,     439 

proof  of  service  of  summons 1774 

requisites  of  complaint 1764 

plaintiff's  misconduct  a  defeoce 1765 

counterclaim 1770 

allowance  of  temporary  alimony 1769 

temporary  allowance  for  support  of  children 1760 

allowance   for   costs   and   expenses 1769 

when   reference   maj   be   ordered 1012 

referee  to  be  appointed   by  court 1012 

on  reference  of  issues,  testimony  and  proceedings  to  be  oerti' 

fied   to   court  with   report 1229 

judpment  to  be  rendered  by  court 1229 

entry  of  judgment  by   default 1774 

award   of   costs    1769 

support  of  wife  when  she  is  plaintiff 1771 

alimony   to   plaintiff    1766 

court  to  reeulatc  custody  and  maintenance  of  children 1771 

support  and   education  of  children 1766 

revocation    of   judgment    1767 

eourt  may  annul  or  modify  directions  of  judgment  as  to  ali- 
mony, etc 1771 

security  for  support  of  wife  and  children 1772 

sequestration   of   husband's    nropertv 1772 

enforcing  alimony   awarded   hv    foreign   decree 1772 

enforcing  support   by  proceedings   for  contemnt... 1771 
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of  husband's  property  in  action  for  divorce  or  separation 1772 

actiiii    by    judgment    creditor    for    sequestration    of    corporate 

•property 1784 

exemption  of  exhibits  at  exhibitions 1404a 

Service  of  Process  and  Papern. 

I.  Of   summons.      Sec   '*  Summons." 

II.  Of  plkauings  and  papers. 

provisions    for,    do   not   apply   to   summons 802 

of  papers  on   attorneys  resident  in  an  adjoining  state 60 

notices  and  papers  may  be  served  on  party  or  attorney....  790 

by   mail    797 

double   time  when   served   throuRh   post-office 798 

time  for  service  of  notices  in  N.  Y.   city  court 3161 

on    attorney    by    leaving    with    partner,    clerk    or    person    in 

charge   of   office 707 

by    leaving    iu    office 797 

by    leaving    at    residence 797 

by  leaving  at  residence  of  party 797 

time    for   service    of    notice   of   trial 977 

by    mail     798 

after  appearance,   papers   must    be  served  on  attorney 799 

in  default  of  appearance,  papers  need  not  be   served  on   de- 
fendant,  unless  confined   for   want  of  bail 799 

on    clerk    for    non-resident 800 

deposit  in   branch   post-office   in   New   York  city 801 

on    ^irisoner     •  •  •  • , 131 

shcriflF  must  permit  access  to  prisoner  for  personal  service..  132 

time  of,  of  answer  of  defendiint  arrested 566 

of  amended   pleadings    543 

affidavit  of  service  is  presumptive  evidence  in  case  of  death, 

etc 927 

time  for,   of  pleadings  in   N.   Y.   city  court 3166 

service  in  certain   actions   when   name   of  deceased  person  is 

stated    as    defendant    801a 

III.  Op  ordbrs  and  obxoinai.  hoticcs. 

of  summons,  complaint  and  injunction  order  on  Sunday 6 

of  application  to  remove  or  suspend  attorney 68 

of  mandates  bjr  sheriff,  etc 102-107 

of  order  of  injunction    610 

of  notice  of  motion   for  leave  to  issue  execution   after   five 

years 1378 

of  order  for  surv^  of  property  in  dispute 1683 

of  affidavit,  requisition  and  undertaking  on  taking  of  property 

in  replevin. 1700 

on  county  treasurer  of  order  to  pay  money  held   subject  to 

direction  of  court   1887 

of  petition  for  discharge  of  person  Imprisoned  under  execu- 
tion  2206 

of  petition  for  production  of  tenant  for  life 2304 

of  order  to  produce  tenant  for  life 2306 

of  notice  of  sale  under  foreclosure  by  advertisement...^ 2389 

of  order  to  show  cause  in  proceeding  for  voluntary  dissolu- 
tion of  corporation   242S 

of  orders  and  warrants  in  supplementary  proceedings 24.'>2 

of  petition  and  notice  in  condemnation  proceedings....  3361,  3362 
of    notices    and    papers    in    condemnation    proceedings    after 

appearance.   3364 

of  notices  in  proceedings  to  sell  corporate  real  property 3396 

IV.  O?  8UBP0BSA.    See  "  Subpobva;  *'  ••  WmmoSi'* 

V.  Of  stats  writs. 

state  writs  to  be  served  In  same  manner  as  summons Ift&ft 

habeas  corpus  can  be  served  only  by  elector  of  state 2000 

c  '  1307. 
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••rrloe  of  Process  and  Pmpera  —  Coiitln«e4L 

V.  Op  STATB  wxiTS  —  Continued. 

of  habeas  corpus  or  certiorari  to  inquire  into  detention 200S 

when  defendant  conceals  himself 2008 

of  order  to  discharge 2048 

mandamus;    notice    of    application    for    peremptory    writ    on  ^^ 

boards  of  three  or  more 2(n€ 

alternative  writ  on  court  or  judges 2071 

alternative  writ  on  board  or  body  other  than  corpora- 

tion 2071 

alternative  writ  on  corporation 2071 

prohibition;  method  of  serving  alternative  writ 2066 

certiorari  to  review;  notice  of  application  for 2128 

mode  of  service  of  writ • ....•.•  2190 

VI.  In  suaaoGATE's  court. 

citations  and  mandates  may  be  served  in  any  county.  ...•••.•  2515 

citation 2520 

substituted  service  of  citation  upon  resident 2521 

citation  by  publication 2g?g 

on  unknown  persons '^ 

time  of  service  without  the  state 

on  corporation 

on  infant 2S28.  ggj 

,  on  incompetent  person  2526^  2si27 

proof  of  service  of  citation  or  subpoena ' 

general  provisions  relating  to,  applicable. 

of  notices  relating  to  temporary  administration 

VII.  Im  justices*  courts. 

of  summons,  see  "  Summons." 

of  summons  with  warrant  of  attachment 2910 

affidavit  and  requisition  in  replevin 2922 

of  notice  of  appeal  from 8048 

of  precept  on  petition  for  sale  of  animals  found  straying. . . .  9068 

Services. 

jurisdiction  of  N.  Y.  city  court  over  actions  for  services  on 
vessels ....<.. • 81 

Several  lilablllty* 

joinder  of  persons  severally  liable 454 

not  to  affect  defendant's  right  to  relief 455 

severance   of   action   on   death  of   party  jointly   and  severally 

liable 758 

judgment  against  one  or  more  of  defendants 1205 

severance  of  action  on  judgment  against  part  of  defendants...  1206 

Severance  of  Actions. 

against  defendants  severally  liable  on  entry  of  judgment  against 

one  or  more   :**''. *. ^^ 

of  causes  improperly  united  in  complaint. 497 

on  judgment  for  part  admitted 511 

against  one  or  more  of  defendants  severally  liable......  1205 

after  judgment  against  some  of  defendants 1206 

when  plaintiff  entitled  to  judgment  on  one  or  more  causes 1220 

of  efectment  when  separate  occupants  are  joined 1516 

when  diflFerent  parties  succeed  to  different  parcels 1522 

when  diffierent  r>arties  succeed  to  realty  and  to  rents....  1823 

of  partition,  when  oartial  partition  directed 1647 

power  of  referee  to  direct  action  to  be  severed •  1018 

1308 


INDBX. 

haai  Pleadlns** 

answer  or  defence  may  be  stricken  out •••••••  688 

notice  of  motion  in  N.  Y.  dty  court •  8161 

writ  of  mandamus  or  return  cannot  be  stricken  out  aa  abam. . .  8060 

herlff. 

I.  Attbndancb  on  courts,  ktc. 

power  to  adjourn  term  of  court 86»  86 

to  attend  sessions  of  court  of  claims  if  required 268 

to  furnish  rooms  for  court  of  claims 268 

fees  for  attending  sessions  of  court  of  claims 268 

may  be  ordered  to  furnish  court  rooms 31 

may  be  required  to  act  as  crier 92 

to  notify  constables,  etc.,  to  attend  term  of  court 97,  98 

need  not  attend  trials  at  chambers 239 

must  attend  term  of  appellate  division • 242 

heating,  etc.,  of  court-room  of  appellate  division 242 

atationer^r  and  minute  books  for  appellate  division 242 

telegraphing   day   calendar    of    appellate    division    to    county 

clerks 242 

payment   of   fees   and   expeuses    for  attending   term   of   ap- 
pellate division 243 

II.  Custody  op  jails  and  pkisonbks. 

not  to  charge  arrested  person  for  food,  etc 118 

not  to  take  reward  for  waiting  for  prisoner 114 

charges  for  lodging,  etc.,  of  prisoners 115 

prisoner  may  send  for  necessaries 116 

charges  for  rent,  etc.,  prohibited 117 

rewards  other  than  fees  allowed  by  law  prohibited 117 

prisoner  mav  be  conveyed  through  another  county 118 

custody  of  jails  and   prisoners 120,  121 

of  prisoners  in  New  York 120 

of  prisoners  under  federal  process 138,  134 

Jails,  process,  etc.,  must  be  delivered  to  new -sheriff 184 

retiring  sheriff  to  deliver  list  of  property,  prisoners,  etc.,  to 

successor 185 

enforcing  delivery  of  prisoners,  process,  etc 188 

new  sheriff  must  make  return  of  arrests 187 

under-sheriff  must  deliver  up  prisoners,  process,  etc.... 188 

m.  Powers  and  DtiTiss. 

certificate  of  election  •••••«•• 182 

when  powers  cease 183 

retiring  sheriff  to  execute  certain  process 186 

not  to  practice  as  attorney  during  term 62 

must  furnish  minute  of  mandate  delivered  to  him 100 

must  deliver  copy  mandate  on  request 101 

must  execute  mandate  and  make  return 102 

may  r^nke  return  by  mail 102 

amendment  of  returns  by   726 

defective  return  cured  by  judgment  on  verdict,  etr 721 

may  command  power  of  county  to  overcome  resistance.  104,  2030 

3158 

to  certify  to  court  names  of  persons  resisting  process 105 

refusal  to  assist,  is  misdeireanor 106 

governor  to  order  out  military  to  assist 107 

trial  of  claim  of  third  party  to  property  seized 108,  109 

to  produce  indicted  prisoner,  when  ordered 156 

to  execute  orders  of  arrest,  etc.,  from  N.  Y.  city  court 339 

to  serve  summons 425 

how  order  of  arrest  executed 563 

bas  rights  and  privileges  of  bail « 596 

duty  of,  on  execution  to  charge  bail  , ,••••••••  698 

13<W 
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flilterlir— Contfnved.  ^ 

IIL  PoWESs  AND  DUTZss  —  Continued* 

levy  of  attachmeBt  after  term  of  offiee •••••••••••••    6li 

to  collect  debts,  etc..  attached tt6 

actions  by,  in  aid  ot  attachment 68B 

may  sue  on  debts  attached  b^  him QB 

may  take  property  for  deposit  or  delivery 7IS 

may  convey  real  propeity  by  Order  of  court 718 

disqualified  as  trial  juror lOSf 

duties  as  to  jurors,  see  "  Juay  awd  Juaoas." 

to   sell   and  convey  real   property  pursuant  to   direction   of 

jud^ent 1212 

execution  to  issue  to 1362 

to  whom  issued  when  against  sheriff 1382 

to  indorse  on  execution  time  of  receipt 1363 

to  whom  execution  against  attached  property  issues 706 

to  deliver  copy  of  satisfied  execution 1286 

not  to  purchase  at  sale  on  execution 1SS7 

under-sheriff  to  proceed  unon  execution  on  death,  etc.^. 1388 

to  give  notice  of  action  for  taking  on  execution  to  indemn- 
itors  1427 

on   death,   etc.,   under-sheriff  or   successor   to   complete   sale, 

etc.,  of  real  property  on  execution 1475 

undertaking  on  habeas  corpus 2000.  2002 

proceedings  on  writ  of  assessment  of  damages 2106-2111 

execution  of  warrant  of  attachment  fo»   contempt 2276-2283 

to  collect  fine   2296-2296 

arrest     of     judgment     debtor     on     supplementary     proceed- 
ings  2437-2439,  2453 

to  execute  mandate  of  justice  in  case  of  resistance 3198 

IV.  Penalties  and  liability  Foa  misconduct,  neglect,  etc. 

misbehavior,    neglect    or    disobedience    punishable    as    a    civil 

contempt  14 

for  neglect  of  deputy  to  attend  court OP 

damages  against,  lor  failure  to  execute  mandate i'*? 

penalty  for  neglect  to  execute  mandate  in  special  proceeding.  1«>^ 
misdemeanor  to  violate  provisions  for  separation  ot  prisoners.  V^ 
forfeiture  of  oifice  for  failure  to  separate  civil  and  criminal 

and  male  and  female  prisoners IS 

treble  damages  for  failure  to  separate  civil  and  criminal  and 

male    and    female    prisoners 125 

forfeiture  of  office  for  suffering  sale  or  use  of  liquor  in  jail..  13^ 
answerable  to  federal  courts  for  detention  nnder  federal  proc- 

^  CSS 134 

damages  for  neglect  to  confine  prisoner  committed   for  con- 
tempt      157 

connivance  at  escape  is  misdemeanor 1^9 

forfeiture  of  office  for  conniving  at  escape 159 

refusal  to  return  inventory  of  attached  property  is  contempt.  681 
exonerated  from  liability  for  arrest  on  justification  of  bail. . .     581 

when  liable  as  bail  for  discharge  from  arrest 587 

liability  for  arrest  in  violation  of  privilege  of  witness. . .  ^K,     864 

fine  for  omission  to  keep  jury  in  special  proceeding 1196 

penalty  and  damages  for  irregularity  in  sale  of  realty  on  exe- 
cution  1438 

penalty  for  wrong  delivery  of  chattel  taken  in  replevin 1707 

order   to   show   cause   against    attachment   for   not   returning 

_  mandate 2270 

liability  of.  on  insufficiency  of  sureties  on  undertaking  to  ap- 
pear  and   answer   for  contempt 2291 

penalty    for   wrongful    refusal    to   discharge   debtor   taken    in 

execution   on  justice's   judgment 303S 

responsibility  for  sufficiency  of  sureties  on  nndeitaldaas  in 

replevin ,.,,.,.,  .TTTTT. . . .  ITOf 
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Sherlir  —  Continued. 

V.  Actions  and  procrss  against. 

limitation  of  action  for  non-payment  of  money  collected  on 

execution 383 

against,  for  official  act  or  omission 885 

service  of  summons  on   426 

preference  of  actions  against 791 

proceedings  on  judgment  against,  on  liability  as  bail 588 

exonerated  from  liability  by  bond  for  jail  liberties.  .150,  158,     171 

arrest  of,  by  coroner 174 

how  confined  when  arrested 175 

place  of  confinement  of,  deemed  a  jail 176 

entitled  to  jail  liberties  on  giving  bond 177 

substitution  of  indemnitors  in  action  against,  for  levy  on  exe- 
cution  14211427 

proceedings  to  compel  sheriff  to  make  return  to  warrant  to 

collect  fine 2297 

action  against  sheriff  for  failure  to  collect  fine  under  war- 
rant  -. 2298 

action  by  people  against,  for  omission  of  duty  under  warrant 

to  collect  fine 2300 

VI.  Action  by  individual  on  official  bond. 

application  for  leave  to  sue 1880 

may  be  made  ex  parte 1882 

when  demand  necessary  before  application  for  leave  to  sue. .  1891 

order  granting  leave  1881 

order  vacating  leaye  to  be  made  on  notice 1892 

when  action  to  be  brought 1881 

actions  for  other  defaults  not  affected 1882 

indorsement  on  execution  directing  manner  of  collection 1883 

sureties  may  plead  previous  payments,  etc.»  as  defence 1884 

ratable  distribution  among  claimants 1885 

vn.  FiM. 

generally.    .  .   . 8307 

m  New  York  and  Kings  county 8308 

to  be  collected  bv  virtue  of  execution 8309 

of  deputy  sheriffs  for  attending  courts 3312. 

in  proceedings  to  enforce  liens  on  vessels 8439 

on  habeas  corpus 2000,  2002 

Slterlira   JnvT> 

trial  of  claim  of  third  oarty  to  property  seized 108.  109 

to  property  attached 657-659 

to  property  levied  on,  in  execution 1418-1420 

on  inquisition   before  commissioners   for   appointment  of  com- 
mittee for  incompetent 2828.  2330,  2331 

sheriff's  juror  exempt  from  trial  jury  service  in  New  York 1081 

proof  of  exemption 1082 

selection,  etc.,  in  New  York 1112 

SHlpplns* 

See  "Vessels.** 

flnndei*. 

Included  in  term  "personal  Injury  •*. 8343 

limitation  of  action , 884 

joinder  of  causes   of  action 484 

pleading  application  of  defamatory  words 535 

plea  of  justification  no  bar  to  evidence  in  mitigation {i3o 

preference  of  actions   for 791 

special  damages  need  not  be  alleged  or  proved  when  unchastlty 

imputed  to  woman 1906 

4«ina8;es  recovered  are  separate  property  of  married  woman* •••  1900 
VHX 
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Slander  —  Continued. 

costs   when   recovery   is  less  than  $50 3ZiS 

excepted   from   jurisdiction  of  justice's  court 2i^ 

of    Albany    city    court 3£i.l 

of  Troy  justice's  court 3^J 

Socnare. 

accounting  by  relatives  acting  as  guardians  in  socage 2472 

Special   Proceedlnprii. 
I.  General  provisions. 

dclintd 3334 

"  special   proceeding  "  refers  to  civil  proceeding 3343 

term  "  amdavit  "  includes  verified  petition  and  answer 3313 

proceedings   supplementary   to   execution   are 2433 

cannot  be  taken  to  recover  real  property  unless  expressly  al- 
lowed     1688 

not  discontinued  by  change,  vacancy,  etc.,  in  judgeships....        25 
begun  before  one  judge  may  be  continued  before  another  in 

New   York  and   Kings 26 

parties  may  stipulate  to  try  elsewhere  than  at  court-bouse...        37 

not  abated  by  failure  or  adjournment  of  court 44 

continuance  on  death,  etc.,  of  judge. 52 

power  of  substituted  officer   to   continue 53 

power  of  county  judge  in 349 

justice  of  supreme  court  may  make  orders  in  county  court..     354 

included  within  statute  of  limitations. . .    414 

commenced  by  service  in  same  ma..ner  as  summons 43^ 

no  abatement  if  right  to  relief  survives 755 

substitution  of  representative  on  death. of  sole  party 757 

oaths  and  affidavits  without  the  state 844 

where  papers  to  be  filed ; 82.1 

where  order  to  be  entered 825 

transfer  to  supreme  court  for  disability  of  county  judge 342 

security  for  costs  may  be  required  in 3279 

to  whom  costs  awarded   3240 

when  person  recovering  costs  deemed  a  judgment  creditor...  2432 

II.  Trial  jurors  in. 

fine    for    non-attendance    1195 

officer  summoning  to  keep  Jury 1196 

fine  for  misconduct  of  officer  attending  jury 1196 

notice  of  imposition  of  fine 1197 

remission  of  fine , 1197 

special  return  of  delinquency  and  fine  to  countv  court 1198 

collection  and  remission  of  fine  by  county     ourt 1190 

jurors'  fees 3316 

III.  Appeals. 

orders  affecting  substantial  rights  appealable 1356,  tXil 

from  final  order  brings  up  preceding  orders 135S 

limitation  of  time  to  appeal IBS'! 

method  of  perfecting    1.300 

stay   of   execution   pending 1300 

hearing imsrt 

entry   and  enforcement  of  order  determining 138i> 

governed  by  provisions  relating  to  appeals  in  actions 1361 

Special    SeMHionM,  CoartM  of. 

not  courts  of  record .1 

county  court  may  remit  fine  imposed  by 35.S 

may  discharge  person  committed  for  non-payment  of  fine.     S-'K 
Special  Term. 

to  be  held  by  one  judge 229 

appointment  of  time  and  place  for 232 

of  extraordinary  terms    2  »4 

place  of  holding , 2X< 

may  be  adjourned  to  chambers 239 

trials  may  be  had  at  chambers  hy  consent. ..,,,,,.,,,,,,,,,     239 
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special  Tei*m  —  Continued. 

clerk,  sheriff,  «tc.,  not  required  to  attend  trials  at  chambers...  33d 

contempt  at  trial  term  may  be  punished  at  special  term 22U^ 

Specific   Performance. 

jurisdiction   of   county   court 340 

action  for,  triable  in  county  where  property  situated 08:2 

suspension  of  sale  of  realty  pending  appeal  from  refusal  of....  1323 

undertaking  on  suspension  of  sale  of  redlty  pending  appeal....  1323 
cancellation  of  notice  of  lis  pendei^s  for  lack  of  undertaking  to 

suspend  sale 1323 

action  to  compel  conveyance  by  infant  or  incompetent  of  prop- 
erty contracted  to  be  sold 2345 

judgment   in   action   against   infant   or   incompetent   to   compel 

conveyance 2347 

court   may   compel    specific   performance   of   contract    made   by 

incompetent    person    .' &344a 

Btate« 

included  in  term  "  person  **  in  condemnation  law 3358 

jurisdiction  of  court  of  claims 2(^ 

notice  of  claim  to  be  filed 2fti,  27U 

compromise  of  canal  claims 270 

claims  against,  see  **  Court  op  Claims." 

limitation  of  action  for  real  property. .  T • 362 

by  grantee  of,  for  real  property 363 

for  real  property  on  annulled  letters  patent  or  grant. . . .  864 

subject  to  same  limitation  of  actions  as  private  persons 389 

verification   of  pleadings  by    525 

order  of  arrest  in  actions  for  funds,  etc,  of 549 

attachment  in  actions  for  funds  of.. 637 

injunctions  against  acts  of  state  officers 605 

not  required  to  give  security  for  provisional  remedies,  etc 1990 

liability   in   damages   for   arrest,    attachment  or   injunction   im- 
properly obtained 1990 

may  be  made  defendant  in  partition 1694 

in  action  affecting  realty  subject  to  transfer  tax  lien....  447 

summons  in  partition  to  be  served  on  attorney-general 1594 

may  be  made  defendant  in  foreclosure  of  realty 1627 

may  recover  on  lost  bill  or  note  without  giving  indemnity 1018 

actions  by  people  against  usurpers  of  office  or  franchises..   1948-1956 

to  vacate  letters  patent  granted  l^ 1957-1960 

ejectment  for  property  escheated,  see  "  Escheat." 
forfeited  for  treason,  see    *  Treason." 

joinder  of  relator  as  plaintiff  in  action  by  people 1986 

relator  to  give  security  for  costs,  etc 1986 

compensation    of    attorney-general    when    relator    joined    with 

people 1986 

joinder  of  causes  of  action  against  same  defendant 1088 

consolidation  of  actions  by,  against  different  .defendants 1980 

preference  of  actions  by  or  against  state  or  Its  officers 791 

need  not  give  security  on  appeal ^ 1313 

certain  officers  of,  disqualified  as  trial  jurors 1029 

officers  exempt  from  jury  service 1081,  1127 

proof  of  exemption 1082,  1128 

liability    to,    for    taxes    not    affected    by    insolvent    debtor    dis- 
charged    2184 

debtor  to,  for  taxes  or  public  funds  not  to  be  discharged  from 

imprisonment  on  execution    2218 

sale   of   real    property   under    foreclosure   by   advertisement   of 

mortgage  to  people 2393 

justice's  court  has  no  jurisdiction  by  or  against  people 28r»3 

searches  to  be  made  without  charge  for  certain  officers 3200 

comptroller  to  audit  fees  and  cliargcs*  against 3295 

enforcement    of*  lien   under   contract   for   public   improvement, 

against  funds  of    3400 

party  to  action  to  enforce  mechanics'  liens 3-102 

judgment  against,  in  action  to  enforce  mechanics*  liens 3418 

I.    ACTTON    BY,   TO   RECOVER   PVBLIC    FUNDS. 

to  be  brought  in  name  of  people 1984 

when  maintainable 1969 

V  "13T8 
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0tat«  —  Coittlniied. 

I.  Actimr  BY,  TO  sscovm  public  funds  —  Contiattcd. 

other  actions  may  be  stayed IftW 

orders  or  interlocutory  judgments  in   other  actioiis  may  be 

vacated Ifl^TO 

parties  to  other  actions  may  be  brought  in 1970 

state  may  sue  in  foreign  courts 19T1 

cause  of  action  vested  in  state 19T2 

limited   to  ten   years 1973 

disposition  of  proceeds  of  action 1974 

Detition  by  municipality,  etc.,^  claiming  proceeds 1*^75 

attorney-general  to  bring  action 1976 

preference  of  action  on  calendar 780 

II.  Costs. 

judgment  for,  may  be  taken  against 1985 

execution  for,  not  to  issue  against. 19S( 

payment  of  costs  against  state  or  public  officer 3241 

against,  when  action  brought  on  relation  of  private  person...  3242 

when  action  for  benefit  off  municipality 3243 

State  Aaylvm. 

oflRcers,  etc.,  exempt  from  jury  service ......•.«..•• 1030 

State  Comptroller. 

searches  to  be  made  without  charge  for 8290 

to   audit    fees   and   charges  against  state 3295 

extracts    from    books    and    records    of    comptroller's    office,    as 

evidence   931c 

State  Bnflrlaeer. 

searches  to  be  made  without  charge  for • 3200 

State  Honpttalfl  for  Innane. 

officer  having  jurisdiction  over,  may  apply  for  appointment  of 
committee  for  inmate 2!___ 

contents  and  verification  of  petition 2323a 

to  what  court  petition  presented 

notice  of  application 

appointment  of  committee 

costs  of  proceeding . 

provisions  relating  to  commission  and  trial  by  jury  in  court  not 
applicable "^ 

State  Prison. 

agent  or  warden,  etc.,  exempt  from  Jtiry  service 1000 

State  Reporter. 

is  reporter  of  court  of  appeals • u.*  300 

duties  of 210 

removal  for  neglect  of  duty 210 

not  to  be  interested  in  publication  of  reports 211 

contract  for  publication  of  rqK>i'ts 211 

copyright  of  reports.  212 

distribution  of  reports. 213 

must  deliver  papers  to  successor.,. 214 

papers  not  to  be  delivered,  except*,  etc 215 

unreported  opinions  to  be  filed  with  clerk • 216 

State  Treamirer. 

to  pay  governor  dn mages  as^ertaxrted  Ott  Writ  0^  aSSettmeilt. . , .  2115 

legacy,  etc.,  of  unknown  person  to  be  paid  to*.t»*.* •••..  2747 

searches  to  be  made  without  charge  for. .  .««»•••«•• 3200 
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tmt^  Writs. 

See   "AssxssMXNT   of   Damages;"    "  Cbrtiorau:  "    "HAitAi 
Corpus;  "  **  Mandamus;  "  "  Prohibition;  "  **  Writs." 

pleading  private  statute. 680 

preference  of  appeal  from  judgment  declaring  statute  unconsti* 

tutional 791 

proof  of 082 

statutes  of  /another  state  or  country 942 

(tatnte  of  Frauds. 

acknowledgment  of  indebtedness  on  judgment  must  be  in  writ* 

ing  to  avoid  limitation 876 

of  barred  debt  or  new  promise  to  be  in  writing 39& 

^tsfctvte  ot  Limitations. 

See  "  Limitation  of  Actioits.'' 

Itaty  of  Proeeedlavs. 

period  of,  excepted  from  limitation  of  actions 406 

of  arbitration,  excepted  from  statute  of  limitations 411 

security  on  stay  of  proceedings  by  injunction 611-625 

not  to  exceed  thirty  days  without  security 1351 

orders  for  stay  longer  than  twenty  days 775 

for  non-payment  of  motion  costs 779 

pending  discovery  and  inspection  of  books  and  papers 805 

final  judffment  not  stayed  oy  moticm  for  new  trial,  etc 1005 

period  of  stay  not  included  in  life  of  lien  of  judgment 1255 

on  appeal,  see  "Afprai^" 

appellate  division  may  i^rant,  pending  appeal 134S 

of  execution  of  order,  in  special  proceedings  pending  appeal..  1360 

Steam  Buffineers. 

exempt  from  jury  service , 1030,  1081,  1127 

proof  of  exea^>tion • • 1082 

itenoflrraphers. 

is  officer  of  court ....•.«...« 82 

oath  of  office 82 

qualifications 82 

not  to  bo  interested  in  preparing  or  printing  case»  eM • .  82 

duties  of »   « 83 

when  notes  to  be  filed 83 

to  furnish  transcript  of  minutes , 83 

preservation  of  notes.  .  . 84 

when  notes  may  be  destroyed 84 

delivery  of  notes  to  successor  in  office 84 

when  notes  to  be  written  out 84 

how  transcribed  minutes  to  be  written. 796 

judge  may  require  written  minutes  without  cost 85 

Biust  furnish  written  minutes  to  party  paying  for  same 86 

transcript  of  notes  of  trial  may  be  treated  as  judge's  minutes...  3007 

compensation  for  duplication  of  notes  of  trial  on  judge's  order.  1007 

payment  of  minutes  ordered  by  district  attorney,  etc 86 

assistant  stenographers  included  within  provisions  of  law......  87 

salaries,  etc.,  provided   for 88 

must  write  out  minutes  when  directed 251 

appointment  of,  for  appellate  division 221 

in  Kings  county 264 

assistant  in  Kings  county 256 

in  counties  of  second  judicial  district  other  than  Kings. .  266 

in  counties  of  ninth  judicial  district 256 

in  judicial  districts  other  than  first,  second  and  ninth..  258 

salaries  in  counties  of  second  judicial  district  other  than  Kings.  2^*7 

in  judicial  districts  other  than^  first  and  second 25^ 

consultation  clerk  for  appellate  division,  fourth  department...  221 

payment  of   expenses   of 260 

employment  of  temporary  stenographer 262 
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0t«tto|traphel^(i  »-  Continiieil. 

appointment  of,  by  court  of  claimi • •••*•* JJ 

of  city  court  of  New  York V««2 

appointment  and  compensation  in  county  court vJll.'  *  "**** 

appointment  and  removal  in  surrogate's  court  in  New  York  and i 

Kings 2512 

in  surrogates*  courts  in  other  counties ••••••••...  25U 

in  surrogate's  court  to  take  and  transcribe  notes 2M 

authentication  of  minutes  in  surrogate's  court 2512 

fees    • * 3311 

disqualified  to  act  as  referee,  etc 1021 

Steuben  County. 

jail  liberties  for. • ••••••••••    115 

8toelcbolder«. 

Sec.  also,  "  Corporations." 
limitation  of  actions  for  penalties  against  stockholders  of  banks 

etc 3M 

service  of  summons  on,  by  publication 438^    439 

not  to  act  as  juror  when  corporation  a  party lldft 

when  to  be  joined  as  defendants  in  action  against  corporation. .  1790 

separate  action  against,  to  enforce  liability. 1791 

proceeding 171KK-1796 

of  bank  may  testify  to  personal  transaction  with  deceased  peraoo.    838 

I.   ACTIOH   FOR  SUFPBRllfa  ANIMALS  TO  STRAY. 

to  be  brought  in  justice's  court •• 3063 

'  who  may  maintain 3GK2 

application  of  recoveries.  .   ..•..•,. •  3062 

penalties  recoverable.  .  .  • • • 306 

II.    SnZURB   AND   SALE   OF    STRAYS. 

seizure  by  officers i. ...*.. .......•;..... 30S4 

when  private  person  may  seise • 3085 

petition  for  sale  of  animal  seized 3066 

precept  upon  petition  for  sale 808i 

service  of  precept 306B 

on  unknown  owners. 3068 

proof  of  service  of  precept 3089 

answer.  .  . 906O 

trial 3090 

order  for  sale 3091 

warrant  to  sell 3091 

conduct  of  sale. 3091 

application  of  proceeds  of  sale 3092 

payment  of  damages  for  trespasses 8092 

determination  of  claims  to  surplus 3093 

application  of  surplus  when  no  claim  made  within  a  year. . . .  Z0&4 

OTflcr  upon  claim  for  surplus 3095 

appeal  to  county  court  from  order  on  claim  to  surplus 8095 

appeal  to  supreme  court  from  order  on  claim  to  surplus 3066 

decision  in  tavor  of  person  answering 3096 

damages  for  malicious  seizure 3096 

costs  on  decision  for  person  answering 3096 

execution  on  order  in  favor  of  person  answering 3096 

demand  by  owner  for  possession  before  trial 3097 

when  animal  wilfully  set  at  large  by  third  person 3098 

damages  and  penalty  to  owner  for  wilfully  setting  animal  at 

large 3099 

action  by  person  seizing  against  person  wilfully  setting  ani- 
mal at  large SlOO 

demand  of  possession  after  final  order  before  sale 3101 

order  upon  demand  for  possession 8108 

appeal  from  order  on  demand  for  possession SlQfi 

•tay  pending  appeal  from  order  on  demand  of  posseasion SIQft 
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Strays  —  Conttitiied. 

II.  Sbizurx  and  salb  of  stkays  —  Continned. 

appeal  from  final  order • ^04 

stay  pending  appeal  from  final  order 8106 

undertaking  on  stay  pending  appeal  from  final  order.........  8100 

delivery  of  possession  pending  appeal  from  final  order.......  8105 

{>roceeaings  on  affirmance  of  final  order 8106 

imitation  of  action  for  seizing  animals 3107 

party  to  proceeding  cannot  sue  for  seizure 3106 

action  by  owner  to  recover  animal 8108 

damages  entire  when  several  animals  trespass 8109 

proceedings  against  different   owners  of  animals  trespassing 

on  petitioner's  land   8109 

proceedings    against    different    owners    of   animals   not    tres- 
passing on  petitioner's  land 8110 

surplus  where  there  are  different  owners 8111 

action  or  seizure  supersedes  proceedings  by  others. . . .  .^ 8112 

ofiicef  may  prosecute  when  private  person  abandons  seizure. .  8113 

person  having  special  property  deemed  owner 8114 

agent  nay  act  for  owner • . .  8116 

Streets. 

actions  for  penalties  for  allowing  animals  to  run  at  large,  see 

"  Stbays.*' 

qualifications  of  commissioners  in  opening  proceedings lOSM 

•«b-Oontimotor« 

defined. 8896 

Stmclc  Jury* 

See  "  Ju»Y  AND  JtraoM." 

flvbmtastoii  of  Contro-rersr* 

how  submitted  without  process ••«• ••....  127ft 

agreed  statement  of  facts 1270 

affidavit  of  good  faith 1279 

papers   to  be  filed 1280 

on  filing,  controversy  becomes  an  action 1280 

arrest,  injunction  or  attachment  not  grranted 1281 

costs  on 1281 

judgment-roll 1281 

to  be  tried  by  appellate  division  or  general  term 1281 

dismissal  for  insufficiency  of  statement 1281 

Subpoena. 

I.   GSNEIAL  PaOVISZONS. 

power  of  courts  of  record  to  Issue 7 

sheriff  may  issue  to  witnesses  to  attend  trial  of  claim  of  third 

party 108 

from  N.  Y.  city  court  may  be  served  in  contiguous  counties. .  888 

method  of  service 862 

service  on   hospital  physician 886 

order  for  subpoena  to  hospital  physician 886 

damages  and  penalty  for  disobedience 868 

striking  out  pleading  for  disobedience  to 868 

to  persons  required  to  attend  by  terms  of  judgment 866 

on  order  for  deposi|ion  to  be  used  on  motion ••  886 

to  witness  on  deposition  for  use  without  the  state 915 

to  attend  before   referee 1017 

before  arbitrators 2870 

power  of  surrogate  to  issue 2481 

proof  of  service  of  subpoena  from  surrogate's  court 2582 

to  testify  to  jurisdictional  facts  on  petition  for  administration.  2662 

commissioners  in   condemnation  may  issue 8870 

service  of  subpoena  from  local  courts  of  Hudson,  Utica  and 

Oswego. 8201 
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imbpoemtt  —  Coniinlied* 

II.  Ducks  tecum. 

power  of  surrojsate  to  issue 2481 

to  officers  having  custody  of  records 866 

records  in  register's  office  in  New  York  and  Kings  counties 

not  to  be  removed  on ^ 866 

to  produce  books  of  account 867 

time  of  service   867 

application  by  witness  for  relief  from 867 

to  produce  books  or  papers  of  corporation 868 

how  served  on  corporation 868 

subordinate  of  public  officer  may  produce  book  or  paper. . . .  869 
subordinate  officer  or  employee  ot   corporation  may  produce 

book  or  paper   869 

procuring  personal  attendance  of  public  officer  on 860 

of  officer  of  corporation 869 

III.  In  pbocesoxngs  othks  than  actions. 

who  may  issue SS4 

penalty  for  disobeying  subpoena 856 

warrant  for  witness  failing  to  attend.  .,.t 865 

commitment  for  refusal  to  be  examined  or  to  answer 856 

damages  and  penalty  for  disobedience  to 855 

warrant  of  commitment 867 

execution   of   warrant    of   commitment 858 

provisions  not  applicable  to   subpoenas  issued   by  justice  of  _ 

peace • 8D9 

IV.  In  justices*  coxntTS. 

when  justice  may  issue 2960 

service 2970 

service  of,  from  local  courts  of  Hudson*  Utioi  and  Oswego.  S201 

■nbstttiittoii. 

of  parties^    see    "Abatshbnt    and    Ksvtval;  "    **  Appeal;  " 
"  Faitxbs." 

SmlllTan  County. 

appointment  of  stenographer  for  surrogate... 2513 

gnmmary   Froceedlnflr*  to  Dl«pos«e««. 

special  statutory  provisions  not  affected 2261 

rights  in  cases  not  provided  for,  saved 2264 

I.  Who  may  be  removed. 

when  employee  may  be  removed  from  master's  premises 2231 

when  tenant  may  be  removed 2231 

removal  of  tenants  and  occupants  from  property  sold  on  exe- 
cution    2232 

recovery  of  possession  of  property  sold  under  foreclosure. . .  2232 

farmed  on  shares H232 

removal  of  squatters 2232 

of  persons  forcibly  entering  or  detaining 2233 

ll.  Petition;  precept;  sekvice. 

to  what  courts  application  maue 2234 

who  ma^  make  ai)plication 2235 

.    verification  of  petition 2235 

contents  of  petition    2235 

when  notice  to  quit  required 2236 

petition    by    neighbor    for    summary    removal    of    tenant    of 

bawdy-house 2237 

notice  by  neighbor   to   owner  of  bawdy-house   to   begin   pro- 
ceedings against  tenant 2237 

precept 2238 

when  precept  returnable   223S 

issuance  of  precept  from  New  Yoric  municipal  court 2239 

mode  of  service  of  precept 2240 
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MmmtntATT  Priiceedlnar  to  Dl«po«»e««  —  Ooatlame^ 

II.  Pbtition;  fszcxpt;  anviCB — Continued. 

person  receiving  copy  of  precept  must  deliver  same  to  penoa 

to  whom  directed 8141 

penalty  for  failing  to  deliver  copy  of  precept  to  person  to 

whom  directed 2241 

service  of  precept  on  landlord  of  bawdy-house 2242 

proof  of  service  of  precept 2243 

III.  Amswbk;  trial;  final  osdbb. 

verified  answer  may  be  filed 2244 

defences  to  proceedings  2244 

issues  upon  forcible  entry  or  detainer 2245 

transfer  of  cause  for  trial  in  municipal  court  of  New  York.  2246 

trial  of  issues 2247 

demand   for  jury  trial '. 2247 

summoning  and  impaneling  jury    : 2247 

proceedings  on  disagreement  of  jury 2247 

adjournment  of  trial 2248 

final  order  upon  trial ^ 2249 

not  a  bar  to  ejectment  to  recover  property 2264 

against  occupant  of  bawdy-house 2249 

costs  and  fees 2290 

costs  not  exceeding  $60  and  disbursements  may  be  allowed  in 

case  of  forcible  entry  or  detainer 2250 

execution  for  costs 2260 

IV.  WAmmANT  TO  IBBCOVi;  REDEHpnoir. 

warrant  to  dispossess  defendant 2250 

occupant  of  bawdy-house.   2250 

execution  of  warrant 2250 

cancels  term  of  lease 2258 

action  for  accrued  rent  not  affected  by  warrant 2S58 

stay  on  payment  of  arrears  and  costs 2264 

on  undertaking  to  pay  arrears  and  costs 2254 

against  insolvent  or  bankrupt  on  undertaking  for  pay- 
ment of  rent 2254 

against  person  continuing  in  possession  after  sale  on 

execution 2254 

delivery  of  undertaking  for  payment  of  arrears  and  costs....  2S9S5 

radomption  by  lessee  when  unexpired  term  exceeds  five  years.  2256 

by  creditor  of  lessee  when  unexpired  term  exceeds  five 

years 2257 

is  subject  to  lease  by  petitioner 2268 

petition  and  order  to  show  cause  on  redemption 2269 

nearing  on  order  to  show  cause  on  redemption 2259 

person  redeeming  assumes  liability  of  lessee 2259 

V.  Appeals. 

from  final  order  2260 

undertaking  to  stay  warrant  pending  appeal 2261,  2262 

appeal  to  court  of  appeals  only  pemuttea  by  leave  of  appellate 

division : i..  2261 

restitution  upon  rever«il  of  final  order 2268 

action  for  damages  on  reversal  of  final  order 2268 

proceedings  to  be  stayed  only  as  expressly  allowed  or  by  in- 
junction in  action  against  petitioner 2266 

9iimmoit«« 

I.  Issuance;  posic;  ebquisites. 

is  mandate  of  court ••••  418 

form ..r*...  418 

requisites »...  417 

to  additional  parties  in  court  of  claims 281 
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8«aunoA«  —  CoAtimmed. 

I.  Issuance;  porm;  ebquzsitbs  —  Gmfinncd. 

designation  of  defendant  by  fictitious  name •••     461 

of  unknown  persons  as  defendants • 451 

of  public  officers  in 1029 

reference  to  statute  to  be  indorsed  in  action  for  penalty  cm- 

forfeiture 1»7,  1064 

in  matrimonial  action  to  be  indorsed  with  statement  of  nature 

of  action 1774 

form  of.  in  action  to  foreclose  mechanic's  lien  in  court  not  of 

record 8404 

want  of,  cured  by  judgment  on  verdict,  etc 721 

variance  between  summons  and  complaint  cured  by  judgmcBt 

on  verdict,  etc 7Z1 

in  action  for  penalty  by  common  informer  cannot  be  counter- 
manded  1896 

power  of  referee  to  allow  amendment • 1018 

to  be  filed 824 

to  be  inserted  in  judgment-roll • 1237 

action  commenced  by  service  of jUM 

under  statute  of  limitations 386 

delivery    to    sheriff    effects    commencement    of    action    under 

statute  of  limitations 380 

service  on  attorney-general  for  state  in  action  for  partition..  1504 

provisions  for  service  of  papers  do  not  apply 802 

complaint   may  be  served  with •     40 

notice  of  sum  demanded  may  be  served  with 410 

service  of  notice  of  no  personal  claim 42S 

when  service  may  be  made  on  Sunday 6 

costs  for  procuring  order  for  service  without  state  or  by  pub- 

lication.   •  •   •    •.•••••' 8851 

n.    SUPPLSMKNTAL  8UMHONS. 

to  be  served  on  defendants  brought  in 463 

on  substitution  of  party  on  deatn  or  transfer  of  interest....  TOO 

form  of • 45S 

service. • ••••  4S8 

III.  Who  may  bsbvs. 

by  whom  served ••• •••• •• 4SSi 

duty  of  sheriff  to  serve 425 

sheriff's  fees  for  serving 3807 

in  action  for  penalty  by  common  informer  to  be  tcrred  by 
officer 1896 

IV.  Tims  of  sbxvicb. 

time  for  service  when  notice  of  lis  pendens  filed  before 1670 

limiting  time  for  service 425 

time  of  service,  when  attachment  granted  ••..    6S8 

V.  Personal  ssivicb. 

Voluntary  appearance  equivalent  to  personal  serviee 421 

on  natural  person tiS 

on  sheriff,  in  action  for  escape 4M 

on  infant 426 

service  on  lunatics  and  idiots. . « 496 

on  guardian  ad  litem  of  absent  infant  defendant 47S 

on   domestic  corporation 431 

on  foreign  corporation 4SS 

of  supplemental  summons. tft 

from  Yonkers  city  court  may  be  served  within  Westdietfter 

county 8206 
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VI.   DiSIGNATXON    OF   PERSONS   TO  BBCEIVB  POK   PASTIS9. 

designation  by  order  of  person  to  receive  summons  for  infant 

over  fourteen. 427 

for  incompetent  not  judicially  declared 427 

for  judicially  declared   incompetent 428 

service   on    infant    over    fourteen    by  person    designated    in 

order 427 

by  residents;  designation  of  agent  to  receive  service 430 

filing  and  recording  of  designation 430 

revocation 430 

service  on  agent 430  ' 

bf    foreign    corporation;    designation    of    agent    to    receive 

service 432 

change  of  place  of  service  by  agent 432 

revocation   of  designation 432 

proof  of  designation.  . 031a 

service  on  agent    • 432 

VII.  Substitutes  foe  personal  seevicb. 

order  for  substituted  service  on  person  not  found  within  the 

stete 435 

by  leaving  copv  at  residence 436 

by  affixing  to  door  of  residence  and  mailing 436 

when  no  residence  can  be  found 486 

limit  of  time  for 437 

papers  to  be  filed 437 

effect  of  substituted  service 487 

^III.  Sebvxcx  without  state. 

on  defendant  without  the  state,  when  ordered..... 488 

notice  to  be  served  with  summons 44S 

papers  to  be  filed 448 

IX.  Sebvicx  by  publication. 

on  non-resident 438^  439 

departure  from  state  to  defraud  creditors 438 

to  avoid  service. 438 

concealment  to  avoid  service 488 

absence  from  state 438 

in  action  to  annul  marriage 486i,  439 

for  divorce 438,  439 

for  separation ^ 438,  439 

against  stockholders '. 438 

infants  and  incompetents. 438,  439 

after  attempt  to  commence  action  to  avoid  limitation 438 

on  foreign  corporation,    unincorporated    association,   etc.  438,.   439 

en  unknown  owners  in  action  of  partition 1541 

papers  on  which  order  of  publication  made 439 

Sy  whom  order  made 440 

contents  of  order 440 

method  of  publication  and  service 440 

when  publication  must  be  commenced 441 

when  service  deemed  complete 441 

papers  to  be  filed 442 

notice  to  be  subjoined  to  summons 442 

proof  of  service 444 

when  publishers  within  county  refuse  to  publish 3293 

affidavit  of  refusal  to  publish « 3294 

defendant  must  be  allowed  to  defend .,,^^ 445 

in  partition  not  allowed  to  defend  under  section  445. . .  1507 

X.  PBOOr  OP  SERVICE. 

affidavit,  etc • 484 

•dmission  of  service,  requisites.... ,,••««•••,•  48f 
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of  service  hj  publication •••••••••••••••••« 

of  service  without  state..... ••••••••••     «*» 

in  matrimonial  action.  • •••  1774 

XI.    ClTTT  COURT  OF  NkW  YoftX. 

contents  and  requisites.  «   3166 

short  summons • 8165 

long  summons  against  non-resident 3165 

order  for  service  without  city 3170 

order  for  publication.  . 3170 

service  of  summons  and  order  of  arrest  in  marine  caute. . . .  3179 

XII.  In  justices'  courts. 

commencement  of  action  by • 2876 

contents 2877 

when  returnable 2877 

when  accompanied  by  order  of  arrest 2877 

time  and  manner  of  aenrice 2S 

Mrviee  upon  corporation. 2879 

on  railroad  corporation  2880,  2S8J 

on  express,  insurance  and  telegraph  companies. .  2881,  2>-S2 

on  managing  agent  of  non-resident 7^     ' 

second   and   third   summons 2SSH 

relation  back  of  second  and  third  summons 2^28^ 

where  name  of  defendant  is  unknown 2**JCi 

return ?9Sf» 

service  on  defendant  with  warrant  of  attachment 2010 

of   summons,   affidavit   and   roquirftion   in   replevin 2922 

in  action  to  foreclose  mechanic's  lien  in  court  not  of 
record 3404,  3405 

XIII.  Or  tOCAX.  OOUBTt. 

of  Yonkers  city  court ..•..  820R 

of  N.  Y.  municipal  court 3208 

of  Albany  city   court • 3208 

of  Troy  justice's  court... • 3208 

courts  not  to  sit  on,  except,  etc ,.. •••••••••••••        6 

arrest,   commitment  or  discharge  on...... •..•..•••••        6 

service  of  summons,  complaint  and  injunction  order  on.  ...••.•        6 

habeas  cOrpus,  etc.,  may  be  issued  and  served  on 2015 

not  to  be  made  returnable  on 2015 

sale  on  foreclosure  by  advertisement  not  to  be  held  on 2398 

Svpertntendent  of  Banks. 

to  approve  change  of  name  of  bank • 2411 

order  changing  name  of  bank  to  be  filed  with • 2414 

Superintendent  of  Inainrance. 

to  approve  change  of  name  of  insurance  company 9411 

^'  order  changing  name  to  be  filed  with .* ••••••  2414 

Superintendent  of  Poor. 

See  "  Overseer  of  Poor;  "  "  Poor." 

•■perlntendent  of  Public  "Worlcs. 

to  assist  attorney-general  in  canal  claima.. «•••••••••••    9T0 

compromise  of  canal  claims 270 

flmperior  Cpnrt  of  BnfEalo. 

cn«tody  of  seals,  records,  etc , H 
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Superior  Court  of  tJko  CItr  of  Voir  Tovfe* 

custody  of  semis,  records,  etc •••••• •••••••••      M 

flvperTisors,  Board  of. 

to  pay  for  printing  calendars 20 

to  appoint  physician  for  county  jail «....     126 

to  provide  for  stenographers,  salaries,  etc 88 

rooms,  furniture,  etc.,  for  courts 31 

for  stenographers  for  county  court 368 

for  clerks  in  surrogates'  offices 2608 

resolution  establishing;  jail  liberties « . .     147 

proof  of  acts,  resolutions,  etc 941 

payment  of  stenographer  for  duplication  of  notes  of  trial  on 

judge's  order •  •  •  •  •  1^W7 

may  sue  on  cause  of  action  arising  before  term 1926,  1928 

action  against,  on  cause  arising  before  term 1927,  1928 

appointment  and  compensation  of  temporary  surrogate...  2492,  2493 

surrogate  to  report  fees  received  to 2801 

costs  in  action  against 8244 

may  make  allowance  to  grand  or  trial  jurors ^14 

mileage  of  jurors.  .   .,...«..  914 

fees  of  printers «•••• • * 8317 

flupplemental  Pleadlnva. 

See  "  Pleadings." 
Supplemental  Sanamons* 

See  "  Summons." 
flapplenaentary  Prooeedlnflps* 

I.  Gbnesal  provisions. 

"  judgment  creditor  "  defined , • . .  8848 

includes  person  recovering  costs  in  special  proceeding..  2432 

remedies  classined.  . 2432 

pursuing  remedies  simultaneously   2432 

remedies  are  special  proceedings 2433 

review  of  orders ,. 2438 

what  judge  may  entertain  proceedings, 2434 

referee  may  be  appointed  to  take  examination 2442 

report  of  referee   2442,  2443 

reference  may  be  ordered  at  any  stag< 2443 

proceedings  upon  examination   2444 

parties  and  witnesses  may  be  examiaed 2444 

adjournments 2444 

oath  of  referee 2446 

payment  to  sheriff  by  person  owing  judgment  debtor 2446 

order  to  deliver  money  or  property  to  sheriff  or  receiver 2447 

duties  of  sheriff  as  to  money  or  property  received  W  him. . .  2448 

application  of  money  or  property  received  by  sheriff 2449 

sheriff  to  pay  or  deliver  surplus  to  judgment  debtor 2450 

injunction  against  transfer  of  property 2461 

service  of   orders    * 2462 

of  warrant  of  arrest 2463 

discontinuance  or  dismissal 2464 

dismissal  for  neglect  to  proceed 2464 

notice  of  application  for  dismissal  on  discontinuance 2464 

costs  to  judgment  creditor   2466 

judgment  debtor  or  person  examined 2466 

judgment  must  be  for  not  less  than  $25 « 2468 

to  be  founded  on  service  personally  or  by  leaving  at 

residence   and   mailing    2468 

on  decree  of  surrogate's  court 2664 

to  what  county  execution  must  have  issued 2468 

in  what  county  examination  to  be  had 2469 

answer  not  excused  as  tending  to  convict  of  fraud 2460 

may  be  continued  before  another  judge «».••..  2462 
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disobedience  to  order  punishable  as  contempt 2457 

release  of  debtor  for  inability  to  pay  is  discretionary 2286 

joint  property  of  joint  debtors  may  be  reached 2461 

not  applicable  when  corporation  is  judgment  debtor 2463 

exempt  property  cannot  be  reached 2463 

trust  funds  or  property  cannot  be  reached 2463 

earnings  within  sixty  days  cannot  be  reached 2463 

II.    EZAICINATXOH    OF   DBBTOt   AFTBK   RKTURN    OP   EXECUTION. 

when  order  for  examination  may  issue 2435 

when  warrant  to  arrest  may  issue  instead  of  order 2437 

warrant  to  arrest  after  order. 2438 

vacating  or  modifying  warrant  of  arrest 2439 

order  requiring  debtor  to  give  undertaking  for  discharge  from 

arrest 2440 

commitment  of  debtor  in  default  of  undertaking 2440 

III.   EZAKXNATION    OF    JUDGMENT   DEBTOt   AFTEE    ISSUING   AND    BEVCttX 
BXTURN    OF   EXECUTION. 

when  order  for  examination  may  be  granted 2486 

when  warrant  to  arrest  may  issue  instead  of  order 2437 

warrant  to  arrest  after  order 2438 

Tftcating  or  modifying  order  of  arrest • 2439 

order   requiring  undertaking   by   debtor   for   discharge    from 

arrest 2440 

commitment  of  debtor  in  default  of  undertaking 2440 

.     IV.  EZAHINATXON   OF   THItO   FSESON. 

may  be  pursued  alone  or  simultaneously  with  order  for  exam- 
ination of  debtor  2432 

when  order  may  issue 2441 

notice  to  judgment  debtor 2441 

receiver  not  to  be  appointed  without  notice  to  debtor. .......  2441 

corporation  to  attend  and  answer  by  officer 2444 

V«  Kbcbivzs. 

not  to  be  appointed  on  examination  of  third  person  without 

notice  to  debtor  2441 

notice  of  application  to  dismiss  or  discontinue  after  appoint- 
ment of  receiver 24M 

appointment. 2464 

notice  of  application  for  api>ointment 2464 

when  appointed  without  notice 2464 

notice  ot  application  to  other  creditors. 2466 

only  one  to  be  appointed 2466 

order  appointing  or  extending  to  be  filed  and  recorded 2467 

order  extending  prior  receivership 2466 

when  property  vests  in  receiver 2468 

relation  back  of  title  to  personal  property 2469 

non-resident  not  to  be  appointed 2469 

removal  on  ceasing  to  reside  in  state , 2469 

record  of  orders  appointing  or  extending 2470 

■ubiect  to  control  of  court 2471 

jurisdiction  of  justice's  court  over  actions  by 2865 

Supreme  Court. 

Is  a  court  of  record % 

seal  of  county  clerk  is  seal  of  court 27 

general  jurisdiction 217 

may  change  place  of  trial  of  actions  in  other  courts 218 

judicial  departments. • 219 

designation  of  justices  of  appellate  division •••••  SO 
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appellate  divisions •• ••••••••••••••••  9M 

See  "  Appbllate  Dxvisiok." 

powers  of  justices  assigned  to  appellate  diyiston.. 220 

special  or  trial  term  to  be  held  by  one  judge 220 

appointment  of  special  and  trial  terms 282 

assignment  of  justices  to  hold  trial  and  special  terms 2S2 

publication  of  appointment  of  terms 288 

appointment  of  extraordinary  special  and  trial  terms 234 

powers  and  duties  of  justices 285 

designation  of  justice  to  prevent  failure  of  term 287 

place  of  holding  terms 238 

adjournment  of  special  terms  to  chambers 289 

trials  at  chambers .^ 289 

county  judge  has  powers  of  justice  at  chambers 241 

stenographers,  appointment  and  duties  of 251-282 

justice  may  make  orders  in  county  court 364 

restrictions  on  injunctions  ai^ainst  state  officers 606 

removal  of  action  from  N.  Y.  city  court. 810 

of  action  to,  for  disability  of  county  judge 342 

from  county  court  to  change  place  of  trial 848 

■etions,  etc.,  in  local  courts  of  Hudson,  Utica  and  Oswego 

transferred  to 810T 

Supreme  Court  Reporter. 

appointment,  duties,  compensation,  etc 220,  244-280 

cop3rright     249 

price  of  reports 247 

Imretlea. 

See  "Bonds;"  " UNDKaTAKiNcs.** 
action  by,  to  recover  from  principal  costs  and  expenses  of  suit.  1016 

Surety  Companle*. 

as  surety  on  receiver's  bond • 715 

equivalent  to  two  sureties  on  bond  or  undertaking Sll 

justification  by    811 

execution  of  bond  or  undertaking  by 811 

.           principal  may  take  credit  for  cost  of  bond •  8320 

flurroflrate'n  Court. 

is  a  court  of  record 2 

term  "  surrogate  "  defined 2614 

included  in  term  "judge" 3348 

"  upon  the  return  of  a  citation  "  defined 2514 

definition  of  terms 2514 

seal  .  .   27,  80,  2607 

X.  JirusDicTiow. 

general  jurisdiction 2472 

presumption 2478 

acquired  by  citation  or  appearance    2474 

citation  presumed  from  recital  in  decree 2478 

omission  of  jurisdictional  fact  from  record  available  only  on 

appeal.  .' 2474 

may  supply  by  amendment   2474 

court  first  exercising  has  exclusive 2475,  2477 

exclusive,  in  case  of  testate  or  intestate  decedents 2476 

concurrent  jurii^diction  over  estates  of  non-residents 2477 

situs  of  debts  owing  decedents  for  purpose  of  jurisdiction...  2478 

in  new  or  altered  counties   2479 

transfer  of  proceedings  on  formation  or  alteration  of  county.  248§ 
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court  always  open  for  busiiien • ••••••••••••••«. 

when  to  attend  at  office • •••«.  2006 

i^ypointment  of  terms  in  New  York  coan^ •.•••••.•  2S04 

signing  of  decrees*  letters  and  orders  dnnnff  Tacation 2S06 

wlien  and  where  court  held  by  county  judge 2606 

list  of  appraisers,  etc,  to  be  published  weekly  in  New  York 

county. • •••••.«••••••••••••••••••••••  2504 

designation  of  special  surrogate 2483 

of  acting  surrogate •••  2483 

county  judge  who  is  also  surrogate •••••••••••••  2483 

IIL  Disqualifications  and  disability  or  suaxooATSi 

disqualified  as  trial  juror ...« 1029 

who  to  act  as,  during  yacanc^r  or  disability 2484 

transfer  of  proceedings  in  Kings  county  to  supreme  court  in 

case  of  vacancy  or  disability 2484 

who  to  act,  if  surrogate  disqualified 248S 

in  New  York  county,  supreme  court  to  act  in  case  of  vacancy, 

disability  or  disqualification 2486 

proof  of  authority  in  case  of  vacancy,  disability  or  disqualifi- 
cation   2487 

order  providing  for  vacancy,  disability  or  disqualification....  2488 
how  temporal^  authority  during  vacancy,  etc.,  superseded....  2460 

completion  of  unfinished  business  of  predecessor 2489 

proceedings    in    supreme    court    in    New    York    and    Kings 

counties 2480,  2401 

appointment  of  temporary  surrogate  by  supervisors 2402 

compensation   of  temporary  surrc^ate 2493 

enterin^^  and  recording  acts  of  persons  temporarily  acting  as.  2491 

when  disqualified  to  act  as  attorney  or  counsd 248S( 

for  interest  in  proceeding 2496 

when  objection  for  special  disqualification  waived 2497 

surrogate's  father  or  son  disqualified  to  practice 2829 

IV.    RSCORDS;     clerks;     STENOCSAPHSaS,    ETC.  ^^_^     ^^„ 

books  and  indices  to  be  kept 2408.  2490 

books  and  papers  to  be  preserved 2300 

books    for    recording   instruments    settling   estates,    etc 2502 

fees  of  clerks  for  recording  such  instruments 2iK)2 

maps  and  surveys  filed  witli  surrogate  of  New  York  county 

are  presumptive  evidence  after  twenty  years 953 

official    records   of  surrogate   of   New   York  county   are   pre- 
sumptive evidence  after  twenty  years 955 

to  make  and  certify  to  searches • 961 

misdemeanor  to  refuse,  neglect  or  delay  to  make  search 961 

to  transmit  copies  of  wills,  etc.,  of  non-residents  to  secretary 

of  state 2o03 

removal  of  will  for  probate  in  foreign  country 2020.  2635 

appointment    and   removal   of   clerks 2.»u8 

of  clerk  and  deputy  clerk  of  court 2509 

powers  of  clerk  and  deputy  clerk  of  court 2509 

disqualified  to    act   as  appraiser,    attorney,    referee    or 

guardian  .  .  .^ 250S 

may  examine  witnesses  on  uncontested  probate 2rilC 

surrogate  liable  for  clerk's  acts 2r»ll 

appointment  and  removal  of  stenographer  in  New  York  and 

Kings 2.''»i: 

in  other  counties    ^\?. 

interpreter  for,  in  Kings  county 2513a 

v.  Powers  and  duties. 

provisions  apply  although  decedent  died  before  enactment. . .  2*82 

completion  of  unfinished  business  before  predecessor 2481 

signmg  of  records  left  unsigned  bv  predecessor 2481 

ratification  of  completion  of  records,  etc.,  of  predecessor 2482 

incidental  powers 2481 
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V.  Powns  AKD  DUTIES  —  Continued. 

power  to  punish  for  contempt 2461 

to  issue  citation   2481 

to   issue  supplemental   citation  to    bring   in   necessary 

parties 24S1 

to  adjourn. 2481 

to  issue  subpoena 2481 

to  grant  temporary  injunctions  2481 

to  vacate  or  modify  decrees  or  orders 2481 

to  grant  new  trial   2481 

review  of  determination  on  appeal 2481 

bonds  to  be  acknowledged  or  proved 260C 

disposal  of  proceeds  of  sale  of  real  property  on  death  of  in- 
fant or  incompetent , 2359 

granting  leave  to  executors,  etc.,  to  consent  to  discharge  of 

insolvent  debtor 2153 

issuance  of  letters  on  judgment  establishing  will 1863,  1804 

consent  of,  required  by  infant  plaintiff  in  partition 1534 

correcting  mistakes^  omissions,  etc 2538 

execution   not   to   issue   against   decedent's   property   without 

leave  of 1380 

petition  for  leave  to  issue  execution  against  decedent's  prop- 
erty   1381 

execution  not  to  issue  a^inst  executor,  etc.,  without  leave..  1825 

apnlication  for  leave  to  issue  execution  against  executor,  etc.  1826 

oraer  granting  leave  to  issue  execution  a^inst  executor,  etc.  1826 
security  on  leave  to  issue  execution  on  judgment  for  legacy 

or  distributive  share 1827 

annual  examination  of  guardian's  accounts 2844 

money  paid  into  court  to  be  paid  to  county  treasurer 2537 

control  over  money  paid  into  court 2587 

VI.  Action  on  official  bond  of  suuiogats. 

leave  to  sue 1886 

provisions  relative  to  sheriff's  bonds  apply 1889 

VIL  Process  :  servicb;  appeaxancb. 

citations  and  mandates  may  be  served  in  any  county 2516 

attachment  may  be  executed  in  any  county 2515 

proceedings  to  be  commenced  by  citation  2516 

what  jurisdiction  acc^uired  by  presentation  of  petition 2516 

presentation  of  petition  commences  proceeding  within  mean- 
ing of  statute  of  limitation 2517 

citation  when  persons  constituting  a  class  are  unknown 2518 

contents  of  citation 2519 

service  of  citation   2520 

■nbstitute  for  personal  service  of  citation  on  resident 2Qfil 

service  of  citation  by  publication 2522 

on  unknown  persons 2523 

order  for  service  without  state  or  by  publication 2524 

time  of  service  without  state  2525 

service  of  citation  upon  corporation,   infant   or  incompetent 

person 2526 

designation  of  person  to  receive  service  for  infant  or  incom- 
petent  2527 

appointment  of  special  guardian  ad  litem  for  incompetent  to 

exclusion  of  committee 2627 

waiver  of  citation 2628 

anpearance;  how  made  2628 

effect  of  appearance   2528 

appointment  of  special   guardian   for  infant  or  Incompetent 

person 2630 

notice  of  application  to  appoint  special  guardian 2631 

proof  of  service  of  citation  or  subpoena..... 268S 
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VII.  Piocxss;  ssKvics;  appxaxancx  —  Continued. 

mode  of  publication ••.. 

general  provisions  relating  to  service  of  papers  applicable.  •  •  •  2988 

V^III.  Pa«ties.     See.  a!so,  "XIV:     2.  Appeals,  infra." 

when  persons  constituting  a  class  or  necessary  parties 2818 

inquiry  by  surrogate  to  ascertain  persons  constituting  a  daaa.  2518 

subpoena  to  testily  as  to  persons  constituting  a  class 2518 

IX.  Pleadings. 

petition  or  answer  mav  be  presented  orally 

written  and  verified  pleadings  may  be  required 

form  of  verification 2584 

by  whom  verified 

X.  Depositions;  witnesses,  etc. 

general    provisions    for   discovery  of   books  and   papers   a^ 

plicable 1 

as  to  depositions  applicable 2588 

may  take  testimony  of  infirm  witness  out  of  court 2539 

may  order  testimony  of  infirm  subscribing  witness  to. will  to 

be  taken  before  surrogate  of  another  countv 2540 

may  appoint  referee  to  take  testimony  of  infirm   witness  in 

another  county 25M 

may  issue  subpoena  to  testify  to  jurisdictional  facts  on  petition 

for  administration 2062 

beneficial  interest  in  will  does  not  disqualify  testimony  as  to 

execution • •••••  2544 
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XL  Hbaungs;  trials,  etc. 

stenographer  to  take  and  transcribe  notes 2541 

authentication  of  stenographer's  minutes  ••..•••• 2512 

stenographic  minutes  to  be  bound 2513 

reference  to  stenographic  minutes  to  be  noted  on  record  of 

decree  on  contested  proceeding 2543 

exceptions  to  rulings  of  surrogate  during  trial 2545 

to  findings  and  refusals  to  find 2545 

settlement  of  case  and  exceptions 2545 

decision  to  state  separately  facts  found  and  conclusions  of 

law 2545 

requests  to  find  may  be  made  to  surrogate  at  settlement  of 

case 2545 

trial  by  jury  of  questions  of  fact  arising  in  proceedings  to 

sell  realty  to  pay  debts 2547 

transfer  to  supreme  court  for  trial  by  jury  of  proceedings  in 

New  York  county  for  probate 2547 

verdict  in  proceedings  to  sell  real  property  to  pay  debts  to  be 

reviewed  by  motion  for  new  trial 2548 

XII*  Rbpeeences. 

may  appoint  derk  or  assistant  to  examine  accounts  of  guard- 
ians. .  . 2844 

surrogate  of  New  York  may  refer  questions  to  assistant....  2546 

may  refer  questions  of  fact  to  take  testimony  and  report 2546 

examination  and  settlement  of  accounts  may  be  referred ....  2546 

probate  or  revocation  of  probate  cannot  be  referred 2546 

powers  of,  and  procedure  before  referee. 2546 

confirmation  of  referee's  report ••.•••..  2541 
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gCIII.    DSCKBKS  AND  OKDZXS. 

"decree"  defined 2860 

decree  settling  account  to  contain  summary 2561 

revoking  letters  ftay  require  accounting 2008 

admitting  to  probate  to  state  whether  contested  or  un- 
contested  2623 

on  application  for  probate  of  heirshif) 2666 

directing  payment  by  executor,  etc.,  is  evidence  of  as- 
sets. .  . 2552 

for  money,  transcript  to  be  furnished 2553 

may  be  docketed  at  judgment 2553 

execution '....  2554 

enforcing  by  punishment  for  contempt 2555 

commitment  for  contempt  does  not  bar  action  on  bond 2555 

presumption  of  satisfaction  376 

record  of,   on  contested  proceeding  to  have  reference 

to  stenographic  minutes  2543 

••final  order"  defined   2650 

•'order"  defined 2556 

enforcement 2666 

costs 2656 

XIV.  Appeals. 

1.  How  and  when  taken. 

after  jury  trial   of  proceedings  to   tell   decedent's   real 

property  to  pay  debts  2649 

when  party  may  appeal  2568 

no  appeal  lies  from  decree  or  order  on  default 2568 

when  person  not  a  party  may  intervene  and  appeal 2569 

to  what  court  appeal  taken  2570 

bringing  up  intermediate  orders  for  review 2571 

time  to  appeal  2572 

service  ot  notice  of  appeal 2574 

appellate  court  may  supply  defects  in  perfecting  appeal . .  1308 

2.  Parties. 

necessary   parties 2573 

bringing  in   additional  parties  after  appeal ,. io73 

designation  of  parties  to  appeal 1295,  2.'»75 

proceedings  when  party  dies  pending  appeal 1298,  2575 

substitution  of   representative  of  deceased   party. .  1297,  2575 
order  for  substitution  of  representative  of  deceased  party.  1299 

2575 

fees   certifying  papers    2567 

stipulation  waiving  certification  of  papers 2567 

8.  Security;  undertaking ;  stay. 

security  may  be  waived 1305,  2575 

to  perfect  appeal 2.*>77 

underuking  to  stay  execution  of  decree 2578 

commitment  for  disobedience  to  decree  or  order. .  25(9 

amount  of  undertaking  to  stay  proceedings 2580 

requisites  of  undertaking 2581 

undertaking  must  be  filed 1307.  2575 

new,  on  insolvency  of  sureties 1308,  2575 

deposit  in  lieu  of  undertaking 1306,  2575 

action  on  undertaking   1309.  2576,  2581 

perfected  appeal  stays  proceedings  in  cases  not  expressly 

provided  for ^gj 

suspension  of  decree  for  probate 2582 

powers  of  executors,  etc.,  pending  appeals  from  decrees.  2582 
appointment  of  temporary  administrator  or  appraiser  not 

tta^^ 2583 

removal  or  suspension  of  testamentary  trustee  not^  stayed.  2588 
suspension   of    executor,    administrator  or   guardian    not 

stayed 2688 

decree  revoking  probate  or  letters  not  sUyed ^*** 
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Ivrroffate's  Court  —  Continued. 

XIV.  Appeau  —  Continued. 

4.  Hearing;  detirminaHon, 

preference  of  appeals  f rem  TOl 

brings  up  each  decision  excepted  to 2545 

reception   or   rejection   of  evidence   not   ground    for    re- 

.  Tcrsal  unless  prejudicial  2545 

may  be  on  law  or  facts 2S76 

facts  reviewable  only  on  case  settled 2576 

order  of  appellate  d  •vision  to  be  transmitted  and  carried 

into  effect.  

appellate  court  has  same  power  to  decide  facts  as  surro- 
gate  ; 

appellate  court  may  take  further  testimony  and  uppoiot 

referee 258R 

Judgment  or  order  upon  appeal   gOT 

awarding  restitution  on  reversal 2587 

jury  trial  upon  reversal  in  probate  cases 2588 

costs. 2580 

XV.  Costs  and  pkes. 

may  be  made  payable  by  party  or  out  of  fund 2557 

no  costs  other   than   actual   expenses   when   estate  less   than 

$1,000 2557 

diteretionary,  except,  etc 2558 

to  be  awarded  of  course  to  successful  party  on  trial  of  ques- 
tion by  jury 2558 

unsuccessful  contestant  of  probate  not  entitled  U    costs  out 

of  estate 2558 

stenographer's    minutes    for   contestant    of    probate    may  be 

charged  upon  estate  2558 

Include  disbursements. 255B 

to  be  fixed  by  surrogate  and  inserted  in  decree 2559 

trial  fee  for  each  day  exceeding  two 2561 

on   orders 2556 

on  motion  for  new  trial  before  surrosrate 2561 

of  proceeding  to  compel  payment  of  funeriil  expenses 2720 

of  jury  trial  same  as  in  supreme  court 2560 

on  appeal  same  as  in  supreme  court 2560 

discretionary  allowance  on  contested  and  uncontested  decrees.  2561 

additional  allowance  in  settling  accounts^ 256S 

allowance  upon  sale  of  real  oroperty  to  pay  decedent's  debts.  2563 

is  in  lieu  of  commissions 2SM 

fees  of  appraiser   2IWM 

of  referee,  same  as  In  supreme  court 2568 

of  officers  for  services,  same  as  in  supreme  court 2566 

of  witnesses,  same  as  in  supreme  court 2W6 

surrogate  not  to  charge  or  receive  fees 2567 

mileage  of  surrogate  for  taking  testimony  out  of  court 2S67 

fees  for  copies  of  oapers  2567 

to  report  fees  received  to  supervisors 2501 

fees  not  to  be  charged  when  estate  less  than  $1,000 2501 

fees   of   clerks    for    recording   instrun^cnts   settling  estates, 

etc    2502 

section  3301,  relative  to  clerk's  fees,  not  applicable 3302 

XVI.  SPECIPrc    PROCEEDINGS    IN    SURROGATE'S    COURT. 

probate  of  wills,  see  "  Wills." 
of  heirship,  see  "  Heirs." 
issuance    of    letters,    sec    "  Letters   op   Administkatiok  ;  ** 
*'  Letters  Testamentary." 
of  letters  of  guardianship,  see  "  Guardians." 
regulation  and  control  of  executors,  administrators,  guardians 
and  testamentary  trustees,  .see  "  Executors  amd  Adminis- 
trators; "  "  Guardians;  "  "  Trustees." 
sale    of    real    property    to    ray    dccedenU*    debts,    sec    "  Salb   of 
Real  Peoperty." 
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•lurreya. 

oo  file  in  New  York  connty  for  twenty  years,  mre  presuanptlT* 

evidence 965 

when  court  may  order ,..  1082 

contents  and  service  of  order 168S 

authority  to  enter  under  order 1684 

commissioners  of  i>artition  may  employ  surveyor 1562 

referee  or  commissioners  to  admeasure  dower,  may  employ  sur- 
veyor  160D 

surveyor's  fees  in  partition  or  dower .-..., 8299 

•yraeiiaet  Municipal  Court  of  the  City  of. 

is  not  a  court  of  record 8 

jurisdiction  of  summary  proceedings  to  dispossess 2284 

T. 
TsiTorn-Keepera. 

disqualified  to  act  as  justice  of  the  peaoe 2886 

Tsucoa. 

military  pay,  pensions,  rewards,  arms,  etc,  exempt  from  seisvre 

for 1898 

to  be  paid  by  officer  making  sale 1676 

property  seized  for.  cannot  be  recovered  in  replevin 1690 

liability  to   state   tor,    not  affected  by   insolvent   debtor's   dis* 

charge 2184 

debtor  to  state  for  taxes  not  to  be  discharged   from  imprison- 

ment  on  execution 2218 

summary  proceedings  to  dispossess  tenant  for  non-pajrment  of.  2231 

against  decedent,  entitled  to  preference  m  payment 2719 

additional  allowance  on  certiorari  to  review  assessment 3253 

Tsxpsiyer'a  Action* 

when  taxpayer  may  sue  to  redress  municipal  wrong 1925 

Teachera. 

may  be  excused  from  serving  as  jurors 1088 

Telegrrapha, 

operators  exempt  from  jury  service 1080,  1081,  1127 

proof  of  exemption   1082,  1128 

costs  of  condemnation  when  compensation  jfor  right  of  way  doea 

not  exceed  $50 8379 

service  of  justice's  summons  on  companies 2881 

Telephone  Companlea. 

costs  of  condemnation  when  compensation  for  right  of  way  does 
not  exceed  $50 8379 

Tenanta. 

See   "  Etectmikt;  "    "  Landloio  Atn  Tiitant:  ••    ••  Svm- 

MAKY    FaOCEBDIMGS   TO    DlSPOSSBSS." 

execution  against  property  in  hands  af 1371 

Tenanta  in  Consmoa. 

may  maintain  ejectment  separately 1800 

ouster  must  be  proved  in  ejectment  between  co-tenants 1516 

action  of  partition  by,  see  **  Paktition." 

action  for  waste  against  co-tenant 1656 

action  against  co-tenant  for  proportion  of  ffofits 1666 

Tender. 

when  tender  may  be  made  after  suit 731 

cosU  to  date  to  be  included , 781 

amount  tendered  to  be  paid  into  v/urt •••• TtS 

18»1 


INDBX 

Vender  —  Coniiniied. 

notice  of  pajrtnefit  into  court ••••• TM 

effect  of  sufficient  tender TgS 

costs  after  sufficient  tender 783 

accepted  amount  to  be  deducted  from  recorery 734 

costs  when  tender  accepted 734 

Testamentarr  Tmaiees. 

Sec  "Trustbbs." 

Timlber. 

proof  of  title  in  actions  for  injury  to  timber  on  nnocenpled    

lands. 960 

action  for  cutting  on  lands  of  individual  or  municipality 1M7 

treble  or  single  damages  for  cutting 1O08 

Time. 

of  notice  of  motion,  eight  da^s « . . . .  780 

extension  of  time  before  expiration   781 

affidavit  to  be  served  with  order  for  extension 7M 

relief  from  default 783 

not  to  be  extended;  for  action  to  abate  unless  continued 784 

for  commencement  of  action   78i 

to  apply  for  continuance  after  death  of  party TO4 

to  take  appeal,  except,  etc 784,  785 

for  making  supplemental  complaint  to  continue  action . .  784 

computation  of  time  of  publication 787 

double  time  when  paper  served  by  mail 798 

extension  of,  to  answer  or  demur  in  action  against  corporation 

on  bill  or  note 1778 

for  service  of  notice  in  N.  Y.  city  court 8161 

Title  Insurance  Companies. 

searches  may  be  used  in  lieu  of  official  searches 8256 

Tofrn  Co-operatlT-e  Insurance  Compsuiles. 

change  of  nam«  S411,  2413,  2414 

Towns. 

excepted    from   judicial   supervision 1904 

not  subject  to  action  to  dissolve  corporation 1801 

by  state  to  annul  corporation 1^04 

order  of  arrest  in  action  for  funds,  etc..  of [     349 

attachment  in  action  to  recover  funds  of 637 

preference  of  action!*  by  or  against   [     791 

jurors  not  disqualified  because  residents  or  taxpayers !!!!!  1179 

proof  of  ordinances,   by-laws,   etc '     94I 

action  for  cutting  trees,  etc.,  on  lands  of V.  1687'  1668 

taxpayer's  action  to  prevent  illegal  acta,  etc 1926 

action  by  state  to  recover  public  funds,  see  "  Muitxcipai.  Cd«- 

POaATXOHS." 

excepted  from  jurisdiction  of  justice's  eoart 286S 

Jurisdiction  of  justice's  court  over  actions  by  or  against  officers.  286B 

Tenlre  in  justice's  court  in  action  between  two  towns 2982 

penalties  for  allowing  aAimals  to  run  at  large,  see  **  Strays." 

costs  when  action  brought  by  state  for  benefit  of  s  town 824S 

no  fees  for  administering  oaths  to  town  officers 8280 

Town  Clerk. 

certified  copies  of  papers  filed  or  recorded  In  office  are  evidence.    984 

depont  of  justice's  books  with    31444(147 

juryHirt  to  be  filed  in  office  of //.....VloK 

to  transmit  copy  of  jury  list  when  lost  or  destroyed 1088 

1383 
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Transfer  Tax* 

state  may  be  made  defendant  in  action  affectinc  realtor  tublect 
to  Ux. 44r 

Transportation. 

non-joinder  or  misjoinder  of  defendant  in  action  against  per- 
sons engaged  in 1945 

filing  statement  of  names  of  members  of  joint-stock  association, 
etc.,  engaged  in   IMS 

Treason. 

attorney-general  to  bring  ejectment  for  real  property  forfeited 

for 1©77 

adrertisement  of  pendency  of  action 1978 

joinder  of  **  unknown  claimants  " 1979 

effect  of  judgment  against  unknown  claimants 1960 

report  of  recoveries  to  land  office 1961 

action  to  recover  personal  property  forfeited \ . . .  1962 

action  to  be  brought  in  name  of  people 1984 

Trees. 

proof  of  title  in  action  for  injury  to  trees  on  unoccupied  lands.     960 

action  for  cutting  on  lands  of  individual  or  municipality 1667 

treble  or  single  damages  for  cutting « 1668 

Trespass. 

place  of  trial  of  action  for  penalties  for  trespass  on  forest  pre- 
serve.      988 

action  for  damages  for  encroaching  wall  to  be  brought  within 

two  years. 1499 

persons  holding  over  after  determination  of  trust  or  estate 1664 

reversioner  may  sue  for  damages  to  inheritance 1665 

cutting  trees,  etc.,  on  lands  of  individual  or  municipality 1667 

summary  proceedings  to  dispossess  trespassers 2232 

when  notice  to  quit  required 2236 

petition  for  sale  of  animals  found  trespassing 8086 

See  "  Strays." 
damages  entire  when  several  animals  trespass 8109 

Trfsa. 

for  mode  of  trial  in  different  actions,  see  titles  of  actions, 
in  justice's  court,  sec  *'  Justice  of  the  Peace." 

when  proceedings  may  be  private 5 

stenographic  notes  of  proceedings   83 

issues  of  fact  triable  at  special  or  trial  term 976 

at  adjourned  term  of  court 34 

may  be  adjourned  to  another  place   41 

if  commenced  may  be  continued  beyond  term  .  • 45 

may  be  had  at  chambers  by  consent 239 

clerk,  sheriff,  etc.,  not  required  to  attend  trials  at  chambers....  239 

view  by  court  or  jury  in  action  for  waste 1659 

marine  causes  in  city  court  of  New  York 3186 

for  exceptions  at  the  trial,  sec  "  Exceptions." 

I.  The  issues;  bringing  on  the  trial. 

Sec,  also,  "  Issues:  "  "  Notice  of  Trial." 

when  issue  of  fact  arises  on  alternative  mandamus 2079 

issues  must  be  disposed  of  by  trial 965 

order  of  trial  of  issues  of  law  and  of  fact 966 

court  may  direct  order  of  trial  of  issues  in  Same  action....  967 

separate  trial   on  one  or  more  issues 973 

immaterial  issues  need  not  be  tried 975 

issues  to  be  tried  at  terms  held  by  one  judge  only 976 

note  of  issue  to  be  filed  977 

classincation  of  issues 977 

order   of   disposition   of   issues 978,  979 

preference     of     issues     on     the     calendar,    see     "  Preferred 

Causes." 

cither  party  may   bring  issues  to  trial 080 


^  INDBX 

TrlAl  —  Coiitliiii«d. 

I.  Thx  ISftUBS;   BUITGIXO  ON  TBS  TKIAL  —  Coiltllllied* 

notice  of  trial •••  9Tt 

time  for  service  by  mail   ••••  798 

time  for  service  in  N.  Y.  city  court -4161 

for  what  day  notice  may  be  given  in  N.  Y.  city  court 3162 

order  for,   to  be  served  with  defendant's  pleading  in  action     

against  corporation  on  bill  or  note 177B 

papers  to  be  furnished  at Ml 

on  replevin  to  be  furnished  to  court  or  referee 1727 

II.  Flags  op  trial. 

supreme  court  mav  change,  in  actions  pending  in  other  oourtiw  218 

removal  from  N.  Y.  city  court  to  supreme  court ••  818 

from  county  court  to  change  place 34S 

in  supreme  court,  summons  must  specify  place. 417 

complaint  to  specify   481 

provisions   of   sections   982-990,    applicable  only  to    supreme 

court 901 

when  governed  place  of  subject-matter 1MB 

actions  triable  where  cause  arose MS 

in  county  of  residence  of  party 964 

where  triable  when  all  the  parties  are  non- residents 964 

^    action  to  be  tried  in  county  designated  in  complaint,  unless 

place  changed 985 

demand  for  change  of  place 966 

motion  to  change  place 987 

when  court  may  change  place 967 

proceedings  subsequent  to  change 988 

county  clerk  to  transmit  filed  papers  on  change 988 

order  to  change  Ukes  effect  on  entry 989 

where  motion  to  set  aside  order  changing,  heard 989 

where  appeal  from  order  changing,  heard 968 

issue  of  law  triable  in  any  county  in  judicial  district 990 

III.  By  jury. 

feigned  issues  abolished 82S 

jurv  of  part  aliens  abolished 1190 

to  be  had  as  prescribed  by  code 1190 

exclusion  of  jury  from  courtroom  during  argument  of  motion 
for  nonsuit   1190 

on  auestions  stated  and  settled  in  application  for  appointment 
of    committee    for    incompetent 2!X3A 

venire  to  i>rocure  jurors  not  necessary 1 191 

X  Issues  triabU  by  jury  of  right, 

on  demand,  in  action  to  annul  marriage 1753 

of  issue  of  adultery  in  action  for  divorce 1757 

action  to  annul  corporation    1800 

action  in  nature  of  quo  warranto 1960 

action   to  vacate   letters-i^atent 1958 

issues  of  fact  on  alternative  mandamus 2083 

of  application  for  insolvent  debtor's  discharge  on  demand 

ot  contesting  creditor  of  right  on  demand 2168 

summary   proceedings   to    recover   possession   of  land   of 

right  on  demand  2247 

demand  for,  in  marine  causes  in  city  court  of  New  York 

of  ri^ht  on  demand S186 

of  specific  issues  of  fact  when  of  right 970 

method  of  waiving  trial  bv  jury 1000 

counterclaim  is  an  action  for  purpose  of  trial  by  court  or 

jury 974 

what  issues  are  triable  by 968 

issues  of  fact  in  partition  of  right 1544 

upon  reversal  on  facts  of  decree  of  surrogate  on  probate 

must  order 2R88 

•etion  to  determine  validity  of  probate  of  will 

iLat>4 
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Trial  —  Contlniied. 

III.  By  juey  —  Continued. 

2.  When  discretionary. 

questions  of  fact  arising  in  proceedings  before  surrogmte 

to  sell  real  property  of  decedent  to  pay  debts 2547 

may  be  ordered  on  specific  questions  of  fact  when  dis- 
cretionary  823,  971 

in  New  York  county,  of  proceedings  in  surrogate's  court 

for  probate  of  will   2647 

order  for  trial  of  questions  of  fact  arising  on  prohibition.  2009 

S.  Formation  of  the  jury. 

clerk  to  prepare  and  deposit  ballots 1168 

to  draw  ballots   1164 

mode  of  drawing  ballots  1166 

persons  drawn  from  the  jury 1166 

disqualification  for  relationship t . . . .  1166 

objection  for  relationship   1166 

ballots  drawn  deposited  in  second  box 1167 

returned  to  first  box  on  discharge  of  jury 1168 

of  absent  and  excused  jurors  returned  to  first  box.  1169 

second  jury  may  be  drawn  before  first  discharged 1170 

when  talesmen  to  be  procured  1171,  11 72 

or  jurors  drawn  from  third  box 1171 

disqualification  of  sheriff  to  summon  talesmen 117.3 

notice  to  talesmen  and  return  thereon 1174 

fine  of  talesman  for  non-attendance 1174 

exceptions  and   challenges   to  talesmen 1174 

no  objection  that  jurors  not  on  original  panel 1175 

peremptory  challenges 1176 

no  challenge  because  ofiicer  drawing,  party  or  interested.  1177 

because  officer  notifying  is  party  or  interested 1178 

challenges  in  penal  actions  for  money 1179 

employees  of  parties  subject  to  challenge '. Il80 

stockholder  of  corporation  party  subject  to  challenge. . . .  1180 

challenges  tried  by  court  only  1180 

review  of  determination  of  challenges 1180 

4.  Verdict  and  discharge  of  jury. 

for   purpose  of   exception,   trial   continues   until   verdict 

rendered 992 

failure  of  jury  to  agree 1181 

proceedings  after  disagreement  of  jury 1181 

plaintiff  cannot  submit  to  nonsuit  after  jury  retires 1182 

jury  to  assess  damages  in  action  for  monejr. 1183 

jury  to  find  single  damages  and  court  to  increase,  when 

double,  etc.,  damages  ^ven  by  statute 1184 

rendition  of  verdict  subtcct  to  opinion  of  court 1185 

general  and  special  verdict  defined 1186 

when  general  or  special  verdict  to  be  rendered 1187 

appeal   from   judgment  where  general  or  special  verdict 

rendered  1187 

special  finding  controls  general  verdict 1188 

entry  of  verdict  on  clerk's  minutes 1189 

of  judgment  on  verdict   1189 

IV.  By  court. 

elsewhere  than  at  court-house,   by  stipulation 87 

what  issues  of  fact  are  triable  by 969 

issues  remaining  after  after  jury  trial  of  specific  questions. . .  972 

issues  of  law  are  triable  by 969 

counterclaim   is   an  action  for   purpose  of  trial   by   court   or 

jury 974 

issues  of  law  triable  at  special  term 976 

when  issues  of  law  may  be  tried  as  contested  motion 976 

139S 
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Trial  —  Continued. 

IV.  By   court  —  Continued. 

issues  in  condemnation   proceedings 3367 

when  jury   waived  and   judge  assents ; 1008 

method  of  waiving  trial  by  jury 1009 

requests    for   rulings   by   court 1023 

when  decision  to  be  filed 1010 

See  "  DxcxsiON." 

new  trial  for  failure  to  file  within  time  limited 1010 

order  upon  motion   for  new  trial  for   failure  to  file  dedsion 

within    time    limited 1010 

costs  upon   order   for  new   trial   for   failure  to   file  decision 

within  time  limited   1010 

reference  of  issues,  etc.,  see  '*  Refskbncx;  "  "  Report/' 
for  report,  see  "  Report." 

time  for  filing  decision  in  city  court  of  New  York 8173 

exceptions  to  rulings  of  surrogate  during  trial 2545 

to  findings  of  surrogates  and  refusals  to  find....  2545 
Trial  Term. 

to  be  held  by  one  judge ^g 

appointment  of 232 

of   extraordinary   terms    234 

place  of  holding ^ 238 

contempt  at,  may  be  punished  at  special  term 2292 

Tror»  Justice's  Covrt  of. 

is  not  a  court  of  record 3 

jurisdiction  of  summary  proceedings  to  dispossess 2234 

service  of  complaint  with  summons 3207,  3206 

who  may  serve  summons  320S 

proof  of  service 3208 

action  commenced  by  service  of  summons 3200 

arrest,  attachment  and  replevin  in 3210.  3211 

answer  raising  title  to  real  property 3212 

appeal  to  county  court  3213 

effect  of  provisions  on  jurisdiction  and  proceedings gl4 

jurisdiction  of  civil  actions 322S 

of  action  for  penalties   .  .^ 3^8 

may  enter  judgment  by  confession   ^P4 

docketing  judgments ^^ 

executipn  on  judgment   3^? 

provisions  made  applicable  to  8225a 

Tmat. 

property  held  in,  not  reached  by  creditor's  action 19711 

by  supplementary  proceedings   2*^ 

income  subiect  to  execution  on  judgment  for  necessaries,  etc.  1S»1 

not  affected  by  revocation  of  letters  of  testamentary  trustee 26RS 

sheriff's  deed  to  executor  or  administrator  is  in  trust  for  heirs 

of  devisee J473 

sale  on  execution  of  real  property  held  in  trust 1431 

Trust  Companies. 

designation  of  de:)ositories  of  court  funds 746 

accounts  of  depositories  of  court  funds 752 

certificates  to  deposit  of  court   funds 75S 

agreement  with  sureties  for  deposit  with 813 

appointment  as  special  guardian  of  infant  on  application  to  sell 

real  property 2352 

excepted  from  provisions   for  voluntarv  dissolution 2420 

securties  of  decedent's  estate  may  be  deposited  with,  to  reduce 

penalty  of  bond   2S96 

deposit  of  decedent's   funds  or  property  by  direction  of  surro- 
gate. .   2802 

may  receive  deposits  from  temoorary  administrators 2878 

deposit  of  infant's  share  of  proceeds  of  land  sold  to  pay  dece- 
dent's debts 27M 
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I.   RiOHTS,  FOWXIS  AXO  DUTISS. 

of  property  of  x>craon  confined  for  crime*  lee  "  CkZMB  Airv 

Criminals." 
powers,  appointment,  etc.,  on  application  for  discharge  of  in- 

solvent  debtor,  see  "  Insolvent  Debtors." 

title  to  securities  representing  money  paid  into  court 749 

reference  on  application  for  appointment  of 827 

trustee  for  infant  holding  over  liable  for  full  profits 1664 

may  consent  to  discharge  of  insolvent  debtor  with  leave  of 

supreme  court 22158 

U.  Actions  by  and  against. 

trustee  of  express  trust  defined • 449 

limitation  of  action  for  money,  etc.,  received  by..... 410 

may  sue  without  joining  beneficiary 449 

action  on  securities  representing  money  paid  into  court 749 

|urisdiction  of   justice  s   court 2865 

joinder  of  causes  of  action  against 484 

order  of  arrest  in  actions  for  funds  or  property  misapplied. ..     549 

in  justice's  court.  •  • 2895 

not  to  be  arrested  when  sued  as  representative 555 

appearance  in  condemnation  proceeding SS68 

executor,    etc.,    deemed    trustee    for    purpose    of    continuing 

action 1828 

substitution  of  successor  on  death  or  removal 766 

on  death  or  removal,  successor  may  continue  action 766 

counterclaim  in  action  by 602 

by  or  against,  in  justice's  court 2946 

preference  of  actions  by  or  against  trustee  for  infant 791 

execution  against  property  in   hands  of 1371 

leave  to  sue  on  bond  of  trustee  appointed  by  court t,  1890 

action  against  beneficiaries  for  costs  and  expenses  incurred..  1916 

when  personally  liable  for  costs 3246 

costs  against,  payable  from  estate 8246 

security  for  costs  discretionary 8271 

costs  in  condemnation  proceedings. 8872 

IIL   TsfTAMBNTARY  TRU8TEI8. 

1.  In  general. 

**  testamentary  trustee  "  defined 2514 

jurisdiction  of  surrogate  over  conduct  and  accounts  of...  2472 

^>I>ointment  of  successor  on  death  or  renunciation 2S1S 

provisions  applicable  though  trust   created  before  enact- 
ment   .* 201 0 

application  of  provisions 2820 

direction  as  to  custody  of  money  and  property  where  co- 
trustees disagree 2602 

determination  of  controversies 2812 

retention  or  deposit  of  fund  pending  controversy 2812 

decree  directing  payment  is  evidence  of  assets 2552 

preference  of  actions  by  or  against 791 

petition  to  compel  payment  of  debt,  legacy,  etc 2804 

citation 2804 

dismissal  of  petition  on  verified  answer  of  trustee 2805 

citation  of  other  persons  interested 2806 

3.  Bond. 

petition  for  security 2815 

now  security  given 2816 

deposit  of  securities  to  reduce  penalty  of  bond 2595 

sureties  liable  for  money  received  in  another  capacity..  2506 

application  for  order  for  new  bond  or  new  sureties 2597 

order  requiring  new  bond  to  be  given 2598 

Implication  by  sureties  to  be  released 812,  2600 
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Truuttieu  -^  Continued.  ^ 

III.  TssTAicBNTAEY  TRUsTxss  —  Continued. 
2.  Bond^Om^jmed. 

revocation  of  appointment  for  failure  to  give  new  bond.     913 

release  of  old  sureties  on  giving  new  bond 2801 

when  bond  may  be  prosecuted 2607 

8.  Resignation  and  removal. 

resignation  of  trust 2814 

grounds  for  removaJ 2817 

petition   for  removal    2817 

appointment  of  successor 2818 

removal  for  failure  to  give  new  bond 2899 

removal  or  suspension  not  stayed  by  ai»peal 2B88 

resignation  when  also  executor  or  administrator 2S19 

removal  when  also  executor  or  administrator 2819 

decree  revoking  letters  testamentary  not  to  a£Fect  tmsti. .  2688 

4.  Accounting. 

"|udicial  settlement^'  of  accounts  defined 2514 

"  mtermediate  account "  defined 2514 

by  executor,  etc.,  of  deceased  trustee 2606 

voluntary   annual  accounting    28Q2 

intermediate  accounting 2802 

decree  on  voluntary  intermediate  accounting 2802 

commissions  on  voluntary  annual  accountii^ 2803 

compulsory  intermediate  accounting 2808 

judicial   settlement  of  accounts   28l>7 

who  may  apply  for  compulsory  accounting 2808 

citation  on  compulsory  accounting 2808 

order  that  trustee  account 2800 

petition  by  trustee  for  voluntary  judicial  settlement 2810 

citation  on  voluntary  petition   2810 

sny  person  interested  may  appear 2810 

accotmting  on  resignation   of  trust 2814 

revival  and  continuance  of  accounting  on  death  of  trustee.  2006 

affidavit  to  account;  vouchers 2729,  2810 

examination  of  accounting  party 2729,  2810 

determination  of  claim  of  trustee 2731.  2810 

reference  by  surrogate  of  examination  and  settlement  of 

accounts 2546 

decree  settling  account  to  contain  summary 2551 

decree  for  payment  and  distribution 2811 

effect  of  decree  settling  account 2813 

commissions  for  services 2730,  2810 

additional  allowance  for  costs  in  settling  accounts 2562 

commissions  on  voluntary  annual  accounting. 2802 

r. 

ITBdertalclnffB. 

I.    RbQUXSITES,    rOBM    AND    SUFFXCXSNCY. 

to  be  acknowled^d •  810 

party  need  not  join  with  sureties 811 

one  surety  sufficient,  unless,  etc 811 

-fidelity  or  surety  company  equivalent  to  two  sureties 811 

execution  of,  by  fidelity  or  surety  company 811 

form 812 

affidavit  of  sureties  or  party 812 

approval  by  court  or  judge 812 

petition  by  surety  to  be  relieved 812 

accounting  by  principal  on  petition  of  surety  to  be  relieved.  812 
revocation    of   appointment   of   principal    for    failure   to   give 

new   bond 812 

agreement  for  deposit  with  trust  company  or  safe-deposit  com- 
pany.    81S 
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I.  Requisites,  foeu  and  surFxaBNcr  —  Contfaticd. 

to  be  filed 810 

reference  to  approve 82T 

justification  by  fidelity  or  surety  company 811 

when  several  sureties  may  justify  in  smaller  sum 813 

notice  of  justification  in  N.  Y.  city  court 3161 

amending  defects  in 730 

immaterial  variance  from  statutory  requisites  does  not  affect.  729 

not  affected  by  change  of  parties 815 

not  impaired  hy  removal  of  action  from  countv  court 346 

putting  in  fictitious  surety  punishable  as  civil  contempt 14 

II.  Ik  provisional  kemedies. 
1.  Arrest, 

for  order  of  arrest 660.  660 

motion  to  increase  security • 567,  568 

of  bail  to  procure  aischarge 675 

3.  Injunction. 

on  granting  of  injunction 611-626 

by  defendant  to  indemnify  plaintiff  for  vacating 620 

8.  Attachment. 

on  obtaining  warrant.  .   , 640,  642 

on  levy  of  attachment  on  goods  aboard  ship..... 662 

by  plaintiff  to  sheriff  on  claim  to  property 668 

action  on,  on  atuchment  of  vessel  664,  665 

by  plaintiff,  on  attachment  of  foreign  vessel 668 

to  discharge  attachment  of    foreign   vessel  on   claim   of 

title 670 

on  application  to  discharge  attachment 688 

by  one  of  several  defendants 689 

justification  of  sureties  on  application  to  discharge  attach- 

mcnt 600 

on  application  by  partner  to  discharge  attachment 694 

proceedings  to  ascertain   sufficiency   of   sureties   on   dis- 
charge of  attachment 696 

by  junior  attaching  creditor  to  prevent  release  of  foreign 

vessel 701 

delivery  of.  to  defendant  on  discharge  of  attachment. . . .  710 

III.  In  tFECiric  actions  and  ntocESDiiros. 

as  security  for  costs 8278 

for  restitution  on  judgment  by  default  when  summons  served 

by   publication 1216 

Bills  and  notes. 

of  indemnity  on  recovering  judgment  on  lost  bill  or  note.  1918 


Certioran, 

VTOi 

lew 2181 


to  procure  stay  of  proceedings  pending  certiorari  to  re* 
viei 


Contempt. 

to  procure  discharge  from  warrant  of  attachment  in  con- 
tempt pending  hearing 2277 

of  pe-son   committed    for   contempt   of  order  restrain- 
ing waste  of  property  sold 1445 

Dom»r. 

hj  dowereas  for  restitution  if  appeal  aucoaMfol.........  1618 
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tJndertaklnara  —  Continued. 

III.  In  sPECiric  actions  and  FEOCEBDWOt— Contfamed. 

Execution,                                                                                 ... 
by  person  designated  in  order,  to  whom  execution  is  di- 
rected.  !»• 

for  release  of  partnership  property  from  levy 1414 

by  creditor  on  claim  to  proi/erty  levied  on 1419 

on  leave  to  issue  execution  on  judgment  for  legacy  or     ^^ 
distributive  share.  .  • ISSSl 

Jail  liberties. 

for  jail   liberties ••• IBO 

is  indemnity  to  sheriff  and  creditor VSl 

prisoner  committed  if  surety  insufficient 1A2 

Liens  on  vessels. 

in  proceedings  to  enforce  liens •••••  8421,  8486^  8488 

Notice  of  pendency  of  action. 

on  application  to  cancel JEl 

for  cancellation  of  notice  in  creditor's  action 1674 

Partition. 

by  guardian  ad  litem • ••••••••• •••••  1536 

by  party  to  refund  share  paid  over 1584 

Replevin. 

of  plaintiff 1609 

exception  by  defendant  to  plaintiff's  sureties 1703 

justification  of  plaintiff's  sureties 1703 

by  defendant  to  reclaim  property •, .  170* 

notice  of  justification  on  defendant's  undertaking 170i 

to  indemnify  sheriff  against  claim  of  third  person 1711 

action  on.  .  •  , , , 1733 

IV.  On  appeal. 

1.  In  general. 

respondent  may  waive  security • 1806 

deposit,  in  lieu  of  undertaking 1306 

to  be  filed 1307 

order  for  new  undertaking 1306 

when  action  may  be  begun  on  undertaking 1300 

on  appeal  by  municipal  corporation ,....  1314 

to  suspend  sale  of  realty  pending  appeal  from  refusal  of 

specific  performance.   1328 

to  stay  execution  pending  appeal  from  inferior  to  supreme 

court 1341 

to  stay  orders  pending  appeal  from  inferior  to  supreme 

court 1843 

to  stay  execution  on  appeal  to  appellate  division 1862 

To  court  of  appeals. 

to  perfect  appeal 1826 

to  stay  execution  for  money 1827 

to  stay  judgment  for  sale  or  possession  of  real  prop- 
erty  1881 

to  stay  execution  on  appeal  from  judgment  or  order 

of  affirmance 1882 

two  or  more,  may  be  in  one  instrument... «...  1884 

sureties 1884 

service  of  undertaking  and  notice  of  filing 1384 

need  not  be  approved 1836 

notice  of  exception  to  sureties 1385 

justification  of  sureties 1336 

notice  of  justification 1335 

reference  on  justification  of  sureties 1386 

ttpcDses  of  reference  on  justification  of  toreties...  XHi 
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VadertaklniTs  —  Continiied. 
IV.  Ow  AprxAX. —  Continued. 

From  surrogate's  court, 

to  perfect  appeal  • • 91177 

to  stay  execution  of  decree 2678' 

to  stay   commitment   for  disobedience  to  decree  or 

order. 2579 

amount  of,  to  stay  proceedings 2580 

requisites  of 2581 

action  on  undertaking. 2681 

V.  Actions  on. 

jurisdiction  of  N.  Y.  city  court  over  actions  on  undertakings 

in  that  court 316 

of  justice  of  peace 2802 

action  by  party  on  undertaking  to  people  or  public  officer. ...     814 

leave  to  sue  on  undertaking  to  people  or  public  officer 814 

preference  of  actions  on  undertakings  on  appeal  to  court  of 

appeals 791 

on  undertakings  to  sheriff 791 

no  appeal  to  court  of  appeals  from  judgment  of  affirmance  in 
actions  on •     191 

VI.  In  justice's  court. 

plaintiff's,  on  order  of  arrest cvco 2896 

on  warrant  of  attachment   2908 

by  defendant  for  redelivery  of  attached  property 2911 

of  ^ird  party  claimant  under  attachment 2912 

plaintiff's,  in  replevin    2920 

by  defendant  in  replevin  to  reclaim  chattel 2925 

justification  of  sureties  in  replevin 2926 

action  on  undertaking  in  replevin 1733-1736,  2931 

on  answer  of  title  to  real  property « < 2962 

to  stay  execution  pending  appeal 3050 

on  demand  for  new  trial  on  appeal 8069 

to  stay  proceedings  pending  appeal  from  final  order  for  sale 

of  strays. 810* 

Umlneorporated  Aasoolatloiui* 

See  "  Associations." 

United  States. 

detention  and  custody  of  prisoners  under  federal  process..  133,  184 
prisoners  confined  by  mandate  of  federal  courts  not  entitled  to 

habeas  corpus,  etc 2016,  2032,  2034 

certified  copies  of  records  of  courts  admissible  in  evidence 943 

certified  copies  of  documents  on  file  in  departments  admissible 

in   evidence 944 

certificate  of  director  of  census  to  population  is  admissible  in 

evidence 944 

certified  record  of  weather  bureau  observations  is  admissible  in 

evidence 944 

records  or  certified  copies  of  transfers  of  vessels  admissible  in 

evidence 945 

officers  exempt  from  jury  service 1081,  1127 

proof  of  exemption 1082,  1128 

army  and  navy  of,  exempt  from  jury  service  in  Kings  county..   1127 

^roof  of  exemption 1128 

military  pav,  arms,  pensions,  etc.,  exempt  from  execution 1393 

property  taken  under  statute  of,  not  to  be  replevied 1690,  2919 
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United  States  —  Continued. 

writ  of  assessment  of  damages  may  issue  on  behalf  of 211t 

debt  of,  not  affected  by  insolvent  debtor's  discharge 2184 

debtor  to,  not  to  be  discharged  from  imprisonment  on  execution.   2219 
payment  of  debts  of  decedent  entitled  to  preference 271f 

Pnlcnoirn  Parties. 

Sublicatton  of  summons  against   439 
ow  described  in  summons    451 

-    may  be  brought  in,  in  court  of  claims '  281 

presumption  of  death  of  unknown  heirs  when  money  paid  into 

court 841 

in  partition;  service  of  summons  by  publication   1541 

must  be  mentioned  in  complaint   1542 

collection   of   costs    against    1550 

protection    of   rights   of    15T2 

investment  of   shares  of    15.*>2 

distribution  of  shares  of    ^ 15R2 

compensation  to  equalize,  not  awarded  against 1587 

judgment  against,  by  fictitious  name,  not  a  lien 1251 

amendment     1251 

joinder  of,  in  ejectment  for  property  escheated  or  forfeited  for 

treason. 1979 

effect  of  judgment   against 1980 

In  surrogate's  court ;   citation   to 251( 

service  of  citation 2523-2525 

legacy  or  distributive  share  to  be  paid  into  state  treasury.  2747 

trial  of  claim  to  share 2747 

designation  of  unknown  defendants  in  justice's  court 2881 

service  of  precept  for  sale  of  animals  found  straying 9068 

Vnoceupled  Ijonda. 

proof  of  title  in  actions  for  recovery  of,  injury  to,  etc 960 

Use  and  Oeenpatlon. 

guardians  and  trustees  for  infants  holding  over,  liable  for IJW 

life  tenant  holding  over  liable  for IgM 

action  by  joint  tenant,  etc.,  against  co-tenant lOW 

Usurpation. 

action  to  try  title  of  alleged  usurper,  see  **  Quo  WAmmAirro.** 

when  cause  of  action  for,  is  assignable •••• ^Sl 

mica. 

preparation  of  jury  list  in • 1041 

rtlca,  Recorder's  Court  of. 

is  a  court  of  record 2 

civil  jurisdiction 5J5 

pending  actions  transferred  to  supreme  court 310T 

papers  and  records  transferred  to  county  clerk 3188 

power  of  supreme  court  in  actions  transferred 8199 

removal  of  action  to  county  court  for  disability  of  judge 3200 

subpoena  may  be  served  anywhere  within  state fflW 

application  of  provisions   of  code 3202 

section  3301  relating  tc  clerk's  fees  not  applicable 8302 

V. 
Variance. 

when  material ^ 

proof   of  prciudice   necessary B89 

amendment  discretionary 580,  640 

distinguished   from   failure  of  proof 541 

between  summons  and  complaint,   materiality 721 

immeterial,  to  be  disregarded  in  justice's  court... «•• 29tt 
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Vendor  and  Pvrcbaaer, 

See  "  Specific  Performancb." 
interest  in  executory  contract  may  be  reached  by  judgment  cred- 
itor's   action    1874,  1875 

action  to  compel  conveyance  by  infant  or  incompetent 2345 

executor,   etc.,   may   maintain   action   to   compel   conveyance   of 

property  contracted  to  be  sold  by  decedent 2346 

*  judgment   in   action   again^   infant   or   incompetent    to   compel 

conveyance     .7 2347 

unpaid  moneys  deemed  assets  in  hands  of  executors,  etc 2712 

sale  of  contract  for  land  to  pay  decedent's  debts 2779-2783 

Venue. 

place  of  trial,  see  "  Trial,"  II. 

Verdiet. 

may  be  received  on  Sunday 6 

defects  cured  by  judgment  on 721 

entry  of  judgment  on  death  of  party  after 763 

in  action  for  wrong,  no  abatement  after 764 

void,  if  rendered  after  party's  death 765 

motion  to  set  aside 809,  1000,  1185 

failure  of  jury  to  agree 118i 

jury  to  assess  damages  in  action  for  money 1183 

jury  to  find  single  damages  and  court  to  increase,  when  double, 

etc.,  damages  given  l^  statute 1184 

rendition  of,  subject  to  opinion  of  court 1185 

general  and  special,  defined 1186 

when  general  or  special  verdict  to  be  rendered 1187 

appeal  from  judgment  where  general  or  special,  rendered 1187 

special  finding  controls  general  verdict 1188 

entry  of  verdict  on  clerk's  minutes 1189 

entry  of  judgment  on 1189 

no  civil  or  criminal  liability  for  verdict 1192 

motion  for  judgement  on  special 1288 

on  verdict  subject  to  opinion  of  court 1234 

interest  from  time  ot  rendition  to  be  included  in  judgment 1235 

to  be  inserted  in  judgment-roll 1237 

in  ejectment  for  non-payment  of  rent  to  state  arrears 1509 

to  state  nature  of  plaintiff's  estate 1519 

when  plaintiff's  title  expires  before  trial 1520 

in  action  to  determine  claim  to  real  property,  when  defendant 

claims  in  remainder 1643 

in  replevin,  to  state  damages  recoverable 1726 

to  state  value  of  property  not  held  by  successful  party. .  1726 

need  not  state  value  in  certain  cases 1727 

may  award  distinct  chattels  to  different  parties 1728 

in  justice's  court 1726,  2931 

rendition  of,  on  alternative  mandamus 2083 

in   justice's   court    3007 

part  may  be  remitted  in  justice's  court 8016 

remitting  portion  of,  in  city  court  of  New  York; 3176 

Verification. 

term  '*  afiidavit  "  includes  verified  pleading 3343 

dilatory  defences  must  be  verified 513 

when   required  to  pleading 523 

omission  where  party  privileged  from  testifying 523 

allegations  deemed  made  on  knowledge  unless  otherwise  stated..  524 
denial  of  knowled^^e,  etc.,  deemed  allegation  that  person  verify^ 

ing  has  none 524 

how  and  by  whom  made -. 525 

parties  united  in  interest 525 

by  domestic  corporation 525 

by  state  or  public  officer 525 

by  agent  or  attorney. 525 

in  action  on  written  instrument 526 

parties  not  within  county 526 

py  foreign  corporation ,..•.«•«•••••  QSQ 
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Teriflcatlon  —  Continued* 

form  of  affidavit ••••••••••••••• JJJ 

of  counterclaim  in  answer  only ••••••• • ^J 

remedy  for  defect  or  absence  of • ..•••...•  oM 

of  answers  to  charge  of  fraud •• ©^ 

of  petition  for  leave  to  sue  as  poor  person 4gt 

of  copy  of  account  sued  on • 081 

of  statement  for  confession  of  jud^ent..... • •  1274 

answer  in  action  for  divorce  need  not  be  verified 1757 

complaint  to  charge  joint  debtors  not  personally  aummoned  miut 

be  verified 1998 

writ  of  mandamus  and  return  not  required  to  be  verified 208n 

when  return  to  alternative  prohibition  must  be  verified 9006 

of  petition  by  insolvent  debtor  for  discharge  from  debts 2151 

by  insolvent   debtor   for    exemption   from  arrest  or   dis- 
charge from   imprisonment    2180 

for    appointment    of    trustee    of    property    of    criminal  ^^ 

prisoner. .^ 2222 

in  summary  proceedings  to  dispossess ^S5 

for  appointment  of  committee  tor  incompetent  person...  2825 

for  sale  of  real  property  of  infant  or  incompetent 2350 

for  change  of   name 2412 

and  schedule  in  voluntary  proceeding  to  dissolve  corpora- 
tion   2422 

and  answer,  in  condemnation  proceedings 8366 

for  sale  of  corporate  real  property 3891 

by  whom  pleadings  may  be  verified  in  surrogate's  court 2534 

form   of,   in   surrogate's   court    2534 

of  account  of  executors  or  administrators 2729 

plaintiff  to  prove  his  case  in  justice's  court,  except  where  a 

verified  complaint  is  served 2891 

verification  of  complaint  in  justice's  court 2$)36 

verification  of  answer  in  justice's  court 2938 

Veaaels. 

N.  Y.  city  court  has  no  admiralty  or  maritime  jurisdiction 317 

jurisdiction  of  N.  Y.  city  court  over  actions  for  assaults,  etc,  on.  317 

over  actions  for  services  on 317 

order  of  arrest  in  marine  causes  in  N.  Y.  city  court 3177 

See  "City  Court  of  New  York;  "  **  Marine  Causes." 
captain,  etc.,  of  vessel  exempt  from  jury  service...    1030.  1081,  1062 
record  or  certified  copy  of  bill  of  sale,  etc.,  admissible  in  evi- 
dence   ." 945 

attachment  of  goods  aboard  ship 652 

connivance  to  prevent  attachment  of  go.»ds  aboard 653 

I.  Attachment  of  vessels. 

proceedings  on  claim  to  domestic  vessel 660 

appraisal 661 

undertaking  for  release 662 

order  discharging  vessel   663 

action  by  sheriff  on  undertaking 664 

by  defendant  on  undertaking 664 

defences  in  actions  on  undertaking 665 

appraisal   of  foreign  vessel 666 

notice  of  appraisal  of  foreign  vessel 667 

undertaking  by  plaintiff  on  attachment  of  foreign  vessel 668 

discharge  of  foreign  vessel    669 

of  foreign  vessel  on  claim  of  title 670 

sale  hy  sheriff    6T1-67S 

provisions  for  discharge  apply  to  vessel 692 

undertaking  by  junif^r  creditor  to  prevent  release  of  foreign 

vessel 701 

subsequent  attachment  of  foreign  vessel 702 

II.  Enforcement  of  ltevs. 

to  be  as  prescribed  by  code 3419 

application  for  warrant    3420 

undertaking   accompanying  application 8421 

issuance  of  warrant   ,  •  ♦ , .  9423 
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Tesaela  *-  Continued. 

II.  EirroRCUfxirr  of  lixns  *- Continued. 

execution  of  warrant ••••• 8422 

seryice  of  order  to  show  cause 8423 

order  to  show  cause  why  vessel  should  not  be  sold 8423 

publication  of  notice  of  application 8424 

nearing  on  return  of  order  to  show  cause 8424 

order  to  selL 8426 

sale. 3427 

advertisements  for  claims  on  proceeds 3428 

distribution  of  proceeds   3428 

claim  under  lien  for  which  no  warrant  has  issued 8429 

contested  claims  to  proceeds 3430 

trial  of  issues  on  contested  claims 8431 

appeal  from  determination  of  contested  claim 8431 

distribution  of  proceeds   8428 

payment  of  uncontested  claims 3433 

distribution  of  surplus    8435 

application  for  discharffe  of  warrant 8436 

undertaking  accompanying  application  for  discharge  of  war- 
rant  : 8486 

discharge  of  warrant 8487 

action  on  undertaking  on  discharge  of  warrant 3438 

costs  and  fees 8439 

sheriff  must   return  warrant 8440 

discharge  of  lien  on  undertaking 8441 

Teterlnary  Snrseomi. 

exempt  from  jury  service 1030,  1081,  1127 

proof  of  exemption 1082,  1128 

Tezatloiia  liltlsatlon. 

when  a  misdemeanor. •••• 1900 

action   for  damages  for 1900 

treble  and  increased  damages  for 1001 

View. 

bv  court  or  jury'  in  action  for  waste 1659 

sheriff's  fees  on 3307 

by  commissioners  in  condemnation 8370 

Tillaffea. 

action  by  state  to  recover  public  funds,  tee  "Municipal  Cor- 
porations; *'  "  State." 

order  of  arrest  in  action  for  funds,  etc.,  of 549 

attachment  in  action  to  recover  funds  of 637 

proof  of  ordinances,  by-laws,  etc 941 

action  for  cutting  trees,  etc.,  on  lands  of 1667,  1668 

excepted  from  judicial  supervision 1804 

not  subject  to  action  to  dissolve  corporation 1804 

by  state  to  annul  corporation 1804 

taxpayer's  action  to  prevent  illegal  acts,  etc 1925 

overseer  of  poor  may  sue  upon  cause  of  action  arising  before 

his  term 1926,  1928 

action  against  overseers  of  poor  on  cause  arising  before  their 

term 1927.  1928 

action  by  state  for  public  funds  excepted  from  jurisdiction  of 

justice's  court .^ ._ 2868 

commissioners  of  streets  to  seize  straying  animals 3084 

costs  when  action  brougnt  by  state  for  benefit  of  village. .......  3243 

proceedings  to  acquire  lands  excepted  from  repealing  clause  of 

condemnation    law 3383 

execution  against  wages  of  employees 1391 
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INDIX 
w. 

no  appeal  to  court  of  appeals  from  judgment  of  affirmance  in 

action  to  recover 191 

earnings  within  sixty  daya  cannot  be  reached  by  judgment  cried- 

itor's  action 1S79 

judgment  for,  enforceable  against  wages,  trust  income,  etc....  1391 

Walla. 

action   for  damages  for  encroaching  wall  to  be  brought  within 

two  years  .  .      1499 

ejectment  for  encroaching  wall  to  be  brought  within  one  year. .  1495* 

satisfaction   of  damages  tor  encroachment  transfers  title 1499 

easement   for  encroaching  wall   created  by  lapse  of  two  years 

without  action 1499 

"War. 

disability  of  aliens  during,  excepted  from  statute  of  limitations.  404 

W^aste. 

damages  on  vacating  injunction  against  ejectment  or  dower,  in- 
clude    617 

issues  of  fact  in  action  for,  are  triable  by  jury 968 

action  for,  triable  in  county  where  property  situated 982 

order  restraining  waste  during  period  ot  redemption  from  sale 

on  execution 1442 

of  property  sold  on  execution;  motion  to  punish  for  contempt.  1443 

commitment  for  contempt   1444 

discharge  on  undertaking   1445 

prevention  of,  by  defendant  pending  action  affecting  real  prop- 
erty    1681 

against  whom  action  for,  lies 1^1 

heir,  devisee  or  grantc^  of  reversion  may  maintain 1662 

may  be  maintained  by  or  against  infant  in  his  own  name 16M 

ward  may  maintain  action  for,  against  guardian 1653 

action  for,  by  grantee  of  realty  sold  under  execution 1654 

judgment  for  treble  damages 1655 

forfeiture  of  life  estate  or  unexpired  term  for  malicious 1655 

against  co-tenant 1666 

partition  of  property  in  action  against  co-tenant 1650 

interlocutory  judgment  for  partition 1657 

partition:  reference,  etc.,  to  ascertain  rights  and  interests 1657 

necessary  parties  to  be  brought  in 1657 

deduction  of  damages  from  defendant's  share 1658 

view  by  court  or  jury 1659 

Wayne  County. 

allowance  to  grand  and  trial  jurors 3314 

Weather. 

certified  record  of  weather  bureau  observations  is  admissible  in 

evidence 1*44 

evidence    of   weather   conditions 961f 

Weatcbester    Coantr* 

notes  of  issue  and  notices  of  trial  in 977 

calendars  in t 977 

compensation  of  court  crier 91 

fees  of  constables  and  deiuity  sheriffs  for  attending  court 3312 

allowance  to  grand  and  trial  jurors 3314 

Wid>ow. 

dower  rights,  sec  "  Dower." 

right  to  letters  of  administration 2660 

dist^ibutive  share 2782 

exemption  for,  from  property  of  deceased  husband 2713 
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Wills. 

I.  In  general. 

testamentary  guardians,  see  "  Guabdiahi.'* 

trustees,  see  "  Tiustees." 
letters  testamentary  on,  see  **  Letteks  Testamentaey." 
sdministration  with  the  will  annexed,  tee  *'Lbttbk8  of  A»> 

MINISTRATION." 

term  defined   in   surrogate's  practice • 2514 

•'Intestate"  defined 2614 

testamentary   disposition   of   personalty    governed   by  law   of 

residence 2094 

of  realty  governed  by  law  of  state 2094 

action  by  child  born  after  will  or  by  witness  to  will  to  recover 

share  of  property 1868 

to  determine  validity  of  will  of  real  property 1866 

construction  may  be  determined  by  judgment  in  action  to  es- 

Ublish 1862 

preference  of  actions  relating  to 791 

validity  and  construction  of  provisions  may  be  put  in  issue  on 

probate. 2624 

appointment  of  receiver  as  successor  to  sole  executor  pending 

action  to  construe 1869 

exercise  of  power  of  sale  by  executors  qualifying  is  valid. . . .  2642 

provisions  to  be  executed  b^r  administrator  c.  t.  a. 2613 

debt  not  discharged  by  naming  debtor  as  executor 2714 

discharge  or  bequest  of  demand  against  executor  not  valid 

a^inst  creditors ', ,2714 

additional  allowance  to  plaintiff  in  action  to  procure  adjudi- ' 

cation  upon 3262,  32.54 

computation.  .  •  • 3262 

purchaser    from    heir    protected    unless   will    probated   within 

,  four   years    2688 

action  against  purchaser  from  heir  when  devisee  in  unproved 

will   is   under   disability    2628 

property  of  infant  or  incompetent  not  to  be  sold  contrary  to 

provisions    of    2367 

copy  of  will  of  non-resident  to  be  transmitted  to  secretary  of 

state 2503 

removal,  for  probate  in  foreign  country  2620,  2635 

II.  Actions  to  establish. 

"next  of  kin"   defined 1870 

provisions  appW  to  will  made  before  enactment 1867 

when  cause  of  action  accrues 382 

limitation  of  action |^ 

when   action    may  be   brought 1861 

action  to  establish  lost  will 1861 

judgment  that  will  be  established 1862 

construction  of  will   established  by  judgment 1862 

judgment  to  direct  transmission  of  copy  to  surrogate  and  is- 
suance of  letters 1803 

surrogate  to  record  will  and  issue  letters 1864 

evidence  required  to  establish  lost  or  destroyed  will 1865 

appointment  of  receiver  as  successor  to  sole  executor  pending 

action « 18®^ 

in.  Probate. 

1.  Jurisdiction,  etc, 

jurisdiction  of  surrogate 2472 

exclusive   jurisdiction    of    surrogate's   court  to  admit   to 

probate 2476 

validity   and   construction   of   provisions  may  be   put  in 

issue 2^ 

what  wills  may  be  proved 2011 

who   may   propound   will 2614 

change  of  residence  not  to  affect  validity 2011 
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WUla  —  Oomtlm«e«. 

JIL  Pkoiatb  —  ContinucJi 
2.  Citaiion, 

to  whom  citation  Itsue..,.****,..,*.*.*..*****.....,!. 
contents  of  citation. • •••••• 2816 

citation  on  probate  of  nuncupative  will •  2616 

when  public  administrator  to  be  cited 2816 

when  attorney-general  to   be  cited 2616 

persons  not  cited  may  appear 2817 

notice  of  contest  to  be  given  to  benefidariei 2617 

S.  Proof  of  execution, 

cannot  be  referred 2516 

clerk  of  surrogate's  court  may  take  examination  of  wit- 
nesses in  uncontested  probate  2810 

beneficial  interest  does  not  excuse  witness  from  tcstifyins 

as  to  execution. 2544 

competency  and  admissibility  of  testimony  of  physician..     836 

of  attorney  who  is  subscribing  witness 838 

two  subscribing  witnesses  may  be  examined 2618 

examination  of  witnesses. 2618 

surrogate  may  order  testimony  of  infirm  subscribing  wit- 
ness to  be  taken  before  surrogate  of  another  county..  2540 
nuncupative  will  to  be  proved  by  at  least  two  witnesses.  2618 
notice  by  contestant  requiring  examination  of  witnesses. .  2618 
absent  and  incapacitated  witnesses  to  be  accounted  for. . .  2619 

deposition  of  infirm  witness  to  be  taken 2819 

proof  of  handwriting  of  testator  and  deceased  witnesses. .  2620 
commission  to  take  testimony  of  absent  subscribing  wit- 


proof  of  lost  or  destroyed  will 2621 

not  allowed  unless  surrogate  satisfied  of  genuineness 2622 

■urrogate  may  require  additional  proofs 2622 

when  will  sufficiently  proved 2623 

4.  Jury  trial  in  New  York  county. 

transfer  of  proceedings   to  supreme  court   for   trial  by 

jury.  .  .  . 2547 

verdict  of  jury  reviewable  only  by  motion  for  new  trial.  2647 

grounds   for  new  trial 2547 

appeal  to  appellate  division 2517 

appeal  to  be  heard  on  case  containing  evidence 2547 

when  verdict  final  and  conclusive 2547 

verdict  to  be  certified  to  surrogate's  court 2547 

costs 2547 

f.  Decree;  costs. 

decree   admitting   to   state   whether   contested   or   uncon- 
tested  2623 

decision  and  decree  of  8urTX>gate 2625 

decree  conclusive  as  to  personalty  until  reversed  or  re- 

voked 2626 

how  far  conclusive  as  to  realty 2C7 

certificate  of  probate  to  be  annexed  to  will 2629 

admissible  in  evidence  after  probate 2629 

probated  wills  of  real  pronerty  may  be  recorded  as  deeds.  2633 

will  to  be  returned  after   orobate 2685  - 

removal,  for  probate  in  foreign  country 2820,  2885 

when  letters  testamentary  to  issue 2ftM 

decree  admitting,  must  revoke  letters  previously  granted.  2084 
provisions   do  not  vary   decree   for  probate   made   before 

enactment ; 2646 

suspension  of,  by  appeal  from  decree  admitting 2582 

powers  of  executors  pending  appeal   from   decree  admit- 
ting to  probate    * 2582 

|ury  trial  on  reversal  on  appeal   25tf 
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'^^llla  —  Contiiiiied* 

III.  Pkobatb  —  Continued. 

6.  Decree;  costs  -—  Continued. 

atenographer's   minutes   for  contestant  may  be    charged 

upon  estate. 2668 

unsuccessful  contestant  not  entitled  to  costs  out  of  es- 
tate  2568 

rV.   REVOCATION   OF  PKOBATX. 

cannot  be  referred. 2646 

persons  interested  may  apply   2847 

application  to  be  made  within  one  year 2648 

executor,  etc.,  to  suspend  proceedings 2660 

citation 2840 

hearing 2651 

admissibility  of  testimony  on  probate 2651 

decree 2662 

to  be  noted  in  margin  of  record 2490 

publication  of  notice  of  decree 2663 

decree  revoking,  must  also  revoke  letters 2684 

not  stayed  by  appeal    2583 

Action  to  determine  validity  of  probate. 

who  may  sue    2663a 

to  be  brought  in  supreme  court  in  county  where  will  pro- 

bated 2653a 

must  be  brought  within  two  years 2658a 

necessary  parties 2653a 

surrogate  to  transmit  papers  to  supreme  court 2653a 

issue  confined  to  validity  pf  will 2663a 

triable  by  jury  2653a 

testimony   of   deceased,   etc,   witnesses   on   probate   ad- 
missible   2653a 

order  of  proof   2653a 

decree   admitting   to    probate   prima   facie   evidence    of 

validity.   2653a 

judgment  sustaining  will  to  enjoin  other  actions 265Sa 

judgment  to  be  certified  to  surrogate's  court 2653a 

v.   FoaSiGN    WILLS. 

what  law  governs  testamentary  disposition  of  property 260^ 

recording   exemplified   copy   of 2695 

wfll  proved  in  other  states  or  countries 2703 

authentication   of,    for   record 2704 

probate   of   foreign  wills  in  this  state. •••• 2705 

V.  Records;  admissibility  as  evidzncb. 

of  real  property  may  be  recorded  as  deeds  after  probate 2683 

executor,  etc.,  must  causa  will  of  real  property  to  be  recorded 

in  each  county  where  realty  situated 2633 

to  be  indexed  when  recorded  as  deed 2684 

fees  of  clerk  or  register  for  recording  as  deeds > . .  2634 

recording  wills  proved  elsewhere  within  state 2630 

acknowledgment  of  will  does  not  render  it  admissible  in  evi- 
dence      837 

admissible  in  evidence  after  probate ., 2620 

admissibility  in  evidence  of  record  of  wills  proved  prior  to 

1785.  . 2631 

admissibility    in    evidence   of  records  of    wills  proved   more 
than  thirty  years 2682 

Wltneaaea. 

I.  Attsndancs;    xxaminatiok;     riiviLBGX.      Sec,    also,    **  Suv- 

POXNA." 

power  to  administer  oaths • V 

Cttmlnation  to  ascertain  caoaca^  to  take  oath • 860 
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INBBX. 

Witnesses  ^  Coatinned. 

I.  Attendance;  Examination;  Puvilkgs  —  Omtlniied. 

may  be  subpcenaed  to  attend  before  referee 1017 

Kwer  of  referee  to  compel  attendance  by  attachment 1018 
beas  coVpus  to  bring  up  prisoner  to  testify,  see  '*  Habeas 

COEFUS.**^  ^^ 

requiring   attendance   before   arbitrators 5Bmw 

production  of  books  can  be  compelled  only  by  order  or  sub- 
poena duces  tecum 857 

surrogate  may  take  testimony  of  infirm  witness  out  of  court. .  3SS9 
surrogate  may  order  testimony  of  infirm  subscribing  witn^n 

to  be  taken  before  surrogate  of  another  county 2510 

order  of  reference  by  surrogate  to  take  testimony  of  infirm 

witness  in  another  county ^... 2541 

attendance  and  examination  before  sherifTs  jury 106 

must  answer,  though  answer  admits  civil  liability 837 

cannot    refuse   to   answer    incriminating   question   in    action 

against  corporation  ior  usurping  franchise 1965 

answer  not  excused  in  supplementary  proceedings  as  tending 

to  convict  of   fraud , 2^0 

privileged  communications  between  husband  and  wife 82tl 

confessions  to  clerg>[men *     833 

to  attorneys  and  their  employees 8S5 

professional  information  by  physicians  and  nurses....     834 
physician  may  testify  when  validity  of  will  in  question.     836 

physician  attending  injured  party  in  hospital S3G 

attorney  who  witnessed  will  may  testify 830 

waiver  of  privilege    836 

testimony  of  hospital  physician  to  be  taken  by  deposition....     836 

order  for  subpcena  for  hospital  physician  836 

service  of  subppena  on  hospital  ph}rsician 8M 

II.  Competency;  credibility. 

not   excluded  for  interest 828 

beneficial  interest  in  will  does  not  disqualify  testimony  as  to 

execution 2544 

parties  not  excluded 828 

husband  or  wife  of  party  not  excluded 828 

testimony  at  former  trial  of  party  or  witness  since  deceased 

admissible 890 

since  insane  admissible 830 

on  probate  of  witness  since  deceased,   etc.,  admissible 

on  application  to  revoke  probate 2SSI 

on  probate  of  witness*  admissible  in  action  to  revoke 

probate.  .  . 2627 

party  cannot  testify  to  personal  transaction  with  decedent...     829 

in  proceeding  for  delivery  of  property  of  decedent ?7W 

competency  of  husband  or  wife  in  action  tor  divorce 831 

of  plaintiff's  wife  in  action  for  criminal  conversation..     831 

not  excluded  for  conviction  for  crime 8?2 

conviction  for  crime  mav  be  used  to  impeach  credibility S32 

admission  by  member  of  corporation  839 

testimony   of   party   adduced   for  adverse  party  may  be  i-e- 

butted fi^ 

testimony  of  surveyor  and  proof  of  standard  of  measurement  841a 
III.  Delinquent  and  secusakt   witnesses. 

refusal  to  be  sworn  or  to  answer  is  contempt 8 

to  attend   and   testify,    a   contempt 14 

preventing  attendance   of,   a   contempt 14 

commitment   for  refusal   to   be  examined  or  to  answer 856 

punishment    of    recalcitrant    witness    on    deposition    for    use 

without    the    state    9J5 

power  of  referee  to  punish   for  contempt '.    1018 

warrant   of   N.    Y.   city  court  to   apprehend  witness  may  be 

executed    in    adjoining   counties..... 333 

1410 


INDEX. 

Wltaesaea  —  Continued. 

IV.  Pbivxlegb  rROM  abksst. 

when  privilege  exists 860 

discharca  from  arrest  in  violation  of  privilege 861 

what  judges  may  discharge  witnesses  unlawtully  arrested....  862 

arrest  in  violation  of  privilege  is  void .* 863 

is  a  contempt , 863 

damages  for  unlawful  arrest  863 

liability  of  sheriff  for  unlawful  arrest 864 

V.  Fe«8. 

generally.  3318 

on  deposition  to  be  used  in  another  state 3310 

in  justice's  court .* 3327 

party  testifying  not  entitled  to  witness  fees 3288 

attorney  testifying  for  client  not  entitled  to  witness  fees....  3288 

in  surrogate's  court  same  as  in  supreme  court 2566 

payment  of  fees  for  attendance  beiore  sheriff's  jury 109 

not  to  be  taxed  in  court  of  claims 274 

VI.   In    JUSTICES*    COURTS. 

when  subpoena  may  issue 2060 

attachment  against  defaulting  witness 2071 

adjournment  on  issuing  atUchment  for  witness 2067,  2068 

execution  of  attachment 2072 

in  adjoining  county 2973 

who  liable  for  fees  on  attachment 2072 

fine  for  refusal  to  attend  or  testify 2074 

imposition  of  fine 2076 

minute  of  conviction  of  delinquent  witness 2076 

execution  for  fine 2077 

application  of  fines 2078 

delinquent  witness  liable  in  damages 2070 

oath 3000 

commitment  for  refusal  to  be  sworn 3001 

contents  of  warrant  of  commitment v  • 8002 

imprisonment  of  recusant  witness 3002 

determination  of  competency 3005 

fees.  .  .    .» 8327 

Womnn* 

not  to  be  arrested,  except,  etc 558 

exempt  from  arrest  in  justice's  court 2804 

have  same  exemption  from  execution  as  householder 1302 

when  execution  against  person  may  issue 1488 

special  damages  need  not  be  alleged  or  proved  when  unchastity 

imputed 1006 

damages  for  slander  are  separate  property  of  married  woman..  1006 

enforcement  of  judgment  for  wages  in  N.  Y.  city  court 8167 

in  Brooklyn  justice's  court 8131 

in  New  York  municipal   courts 3221 

eosts  in  action  for  wages  in  New  York  municipal  court 3222 

in  Brooklyn  justice's  court 8131 

Writs. 

See   ••CiHTioRARi;"   "Habeas  Coipus;  *•  " Makdamvs; ** 

"  Prohibition." 

must  be  in  name  of  people •••..•••••»••  29 

in  English   language    22 

tested  in  name  of  judge • 23 

when  returnable • 28 

must  be  filed  with  return  thereto 28 

subscribed  or  indorsed  with  name  of  officer  or  attorney.  24 

aoC  Toid  for  lack  of  seal  or  error  in  teste,  unless,  etc 21 
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not  avoided  by  failure  or  adjournment  of  court.  ...•••.•...•..       44 

ftate  writs  enumerated 1901 

to  be  under  seal  of  court 1988 

at  instance  of  people  on  application  of  attomej-geaeral  or 

•     district  attorney 1M3 

allowance  on   application   of   attorney-general   or  district 

attorney  to  be  indorsed 1988 

when  issued  on  application  of  individual,  must  state  re> 

lator 1984 

^rties  may  appear  by   attorney 1986 

return  to  be  under  hand  of  defendant 1986 

attorney  of  relator  deemed  attorney  for  people 1986 

allowance  to  be  indorsed  and  signed 1907 

final  determination  under,   is  by  final  order 1997 

amendment  of 1997 

motions  and  intermediate  orders  on 1997 

when  to  be  made  ret^nable 1988 

to  be  served  in  same  manner  as  summons 1908 

non-payment  of  costs  awarded  by  final  order  punishable 

as  contempt 2007 

ed  Quod  damnum  to  be  known  as  writ  of  assessment  of  dam- 
ans.    '. 1991,  2108 

certiorari  may  be  known  as  writ  of  review 198W* 

writs  abolished,  n#  exiot  548 

injunction « 802 

error  in  civil  actions. 1298 

Mir*  facias, 196S 

quo  warranto 196S 

discharge 2948 

consultation •«......•• •....  2100 

TVyomlns  County. 

allowance  to  grand  and  trial  jurors 3S14 

T. 
xonlcera,  City  Court  of. 

is  a  court  of  record «....• •        2 

Jurisdiction  of  summary  proceedings  to  dispossess 2234 

in   civil  actions    3203,  3204 

summons  may  be  served  within  Westchester  county. 3206 

application  of  provisions  of  code 8206 

section  8801  relative  to  clerk's  fees  not  applicable ....^  8802 

••n*resident  may  be  required  to  five  security  for  coats.  •••  8368^3270 
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THE  MUNICIPAL  COURT  ACT 

OFTHB 

CITY  OF  NEW  YORK. 

[L.  1902,  Chap.  580,  as  amended.] 

AN  ACT  in  rehition  to  the  municipal  court  of  the  city  of 
New  York,  its  officers  and  marshals. 

The  People  of  the  State  of  New  York,  represented  in  Senate  and 
Aeaemhly,  do  enact  aa  follows: 

Title         I.  Jarltdlction  and  genoral  powers.    (H  1-20.) 
II.  Actions;  summonB;  parties.    (f|  25-53.) 

III.  Provisional    remedies.    Action   to    foreclose    a   Hen   on   a   chatteL 

(U  55-142.) 
Article      I.  Order  of  arrest,    (ff  65-70.) 
II.  Attachment.     (H  73-92.) 

III.  Repleyln.    (H  95-131.) 

IV.  Action  to  foreclose  a  lien  on  a  chattel.    (If  137-142.) 

IV.  Pleadlnss.    (9f   145-147.) 

V.  Proceedings  between  Joinder  of  Issne  and  trial,    (ff  103-226.) 
Article    I.  Adjournments.    Subpoenas.     Attendance    of    witneaseg. 
(IS  193-200.) 
II.  Commissions  and  depositions,    (ff  206-226.) 
VI.  Trial;  trUl  Jurors.    (§8  230-243.) 
VII.  Judgment  and  execution.    (il§  248-277.) 
Article    I.  Judgments.    (§§  248-256.) 
n.  Execution,    (fff  260-277.) 
VIII.  Clerks  and  officers,    (ff  282-806.) 

Article    I.  Clerks  and  officers,    (ff  282-280.) 
II.  Marshals,    (ff  203-306.) 
IX.  Appeals,    (ff  310-327.) 
X.  Costs  and  foes,    (ff  330-366.) 
XI.  Definitions;  effect  of  act;   laws  repealed.    (ffSOO-aOt.) 

TITIiB  I. 

Jurisdiction  and  general  powers. 

Sec.     1.  Jurisdiction. 

2.  No  Jurisdiction  in  certain  cases. 

3.  Removal. 

4.  Contempt  of  court;  crimlnaL 

5.  Punishment. 

6.  In  view  of  conrt. 

7.  Preceding  three  sections  limited. 

8.  Contempts  punishable  civilly. 

9.  Process;  where  service  may  be  made. 

10.  Justice  to  administer  oaths. 

11.  Board  of  Justices. 

12.  Board  to  make  rules. 

13.  Parts  of  court;  how  held. 

14.  Concurrence  of  majority. 

15.  Actions   may  be  continued  before  another  Justice. 

16.  Death  or  removal  of  JuRtloe  not  to  impair  proceedings,  ef  « 

17.  Courts;  where  held. 

18.  Seals. 

19.  Access  tc  court-bouses. 
90*  Code;  rules  ^J  supreme  court  applicable;  when. 
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MUNICIPAL  CJURT  ACT. 

I   1.   [Am'd,   1905,   1008.]    JurUdictloiu 

Except  as  proyided  in  tlie  next  section  the  municipal  court  of 
the  city  of  Wew  York  has  jurisdiction  in  the  foUowins  civil 
actions  and  proceedings: 

1.  An  action  to  recover  damans  upon  or  for  breach  of  con- 
tract, express  or  implied,  other  than  a  promise  to  marry,  where 
the  sum  claimed  does  not  exceed  five  hundred  dollars,  exclusive 
of  interest  and  costs. 

2.  An  action  upon  a  bond  conditioned  for  the  payment  of  money 
whore  the  sum  claimed  to  be  due  does  not  exceed  five  hundred 
dollars,  exclusive  of  interest  and  costs,  the  judgment  to  be 
rendere<l  for  the  sum  actually  due.  Where  the  sum  secured  by 
the  bond  is  to  be  paid  in  installments,  an  action  may  be  brought 
for  each  installment  as  it  becomes  due. 

3.  An  action  upon  a  surety  bond  or  undertaking  taken  in  any 
court  where  the  amount  claimed  in  the  summons  does  not  exceed 
the  sum  of  five  hundred  dollars,  exclusive  of  interest  and  costs. 

4.  An  action  in  behalf  of  the  people  of  the  state  or  of  the  city 
of  New  York,  brought  by  the  direction  of  a  commissioner  of  public 
charities  or  an  overseer  of  the  poor  upon  a  bastardy  or  abandon- 
ment bond  in  a  case  where  it  is  prescribed  by  law  that  such  an 
action  can  be  maintained. 

5.  An  action  upon  the  bond  of  a  marshal  of  the  city  of  New 
York,  as  prescribed  in  this  act. 

6.  An  action  upon  a  judgment  rendered  in  any  court  not  bein^ 
a  court  of  record. 

7.  An  action  for  a  fine  or  penalty  not  exceeding  five  hundred 
dollars,  including  an  action  to  recover  a  penalty  given  by  the 
charter  of  the  city  of  New  York  or  any  by-law  or  ordinance 
thereof  or  by  any  statute  of  the  state. 

8.  An  action  to  recover  damages  for  an  escape  from  the  jail 
liberties  of  any  county  within  the  city  of  New  York,  where  the 
sum  claimed  does  not  exceed  five  hundred  dollars  and  costs. 

9.  An  action  to  recover  one  or  more  chattels  with  or  without 
damages  for  the  taking,  withholding  or  detention  thereof,  where 
the  value  of  the  chattel  or  of  all  the  chattels  as  stated  in  the 
afiidavit  made  on  the  part  of  the  plaintiff  does  not  exceed  five 
hundred  dollars. 

10.  An  action  to  foreclose  a  lien  upon  a  chattel  for  a  sum  of 
money,  in  any  case  where  such  a  lien  exists  at  the  commence- 
ment of  the  action  and  where  the  amount  of  the  lien  does  not 
exceed  five  hundred  dollars,  exclusive  of  interest  and  costs. 

n.  An  action  to  enforce  a  mechanic's  lien  on  real  property  in 
which  the  court  shall  have  power  to  render  judgment  for  the  sum 
due,  with  interest  thereon  from  the  date  of  the  filing  of  the  lien, 
costs  of  the  action  and  all  prospective  fees,  and  to  declare  tlic 
%mount  a  valid  lien  against  the  interest  of  the  defendant  in  the 
property  described  in  the  complaint,  at  the  time  of  the  filing 
#f  the  lien,  where  the  amount  does  not  exceed  five  hundred  dol- 
lars, exclusive  of  interest  and  costs,  but  said  court  cannot  render 
judgment  for  the  foreclosure  and  sale  of  the  property. 

12.  A  summary  proceeding  under  title  two  of  diapter  seventeen 
of  the  code  of  civil  procedure  to  recover  possession  of  real  prop- 
erty which,  or  a  portion  of  which,  is  situated  within  the  dis- 
trict wherein  the  application  for  such  recovery  is  made.  Such 
proceeding  may  be  tried  with  or  without  a  jury,  which  may  be 
demanded  by  any  party  thereto.  The  court  in  either  case  has 
power  upon  application,  to  allow  the  petition  or  answer  to  be 
amended,  at  any  time,  if  substantial  justice  will  be  promoted 
thereby  and  the  rights  of  the  parties  have  not  been  impaired  by 
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MUNICIPAL  COURT  ACT. 

reason  of  the  defective  pleading,  to  direct  or  get  aside  a  verdict, 
and  to  grant  or  deny  a  motion  for  a  new  trial,  and  an  appeal  may 
be  taken  therefrom. 

13.  An  action  for  damages  for  fraud  or  deceit  where  the  dam- 
ages claimed  do  not  exceed  five  hundred  dollars. 

14.  An  action  to  recover  damages  for  a  personal  injury,  or  for 
loss  of  services  or  for  medical  or  other  necessary  expenses  occa- 
sioned thereby,  or  an  injury  to  property,  where  the  sum  claimed 
does  not  exceed  five  hundred  dollars,  and  costs,  excepting  how- 
ever, actions  to  recover  damages  for  an  assault,  battery,  malicioua 
prosecution,  false  imprisonment,  libel,  slander,  criminal  conver- 
sation, seduction,  or  loss  of  society  of  husband  or  wife. 

15.  To  issue  or  vacate  a  requisition  to  replevy,  a  warrant  of 
attachment,  or  an  order  of  arrest;  or  grant  or  vacate  a  stay  of 
execution,  or  of  proceedings,  within  the  limitations  provided  in 
this  act.    But  such  stay  shall  not  exceed  five  days. 

16.  To  render  judgment  in  an  action  or  make  a  final  order  In 
summary  proceedings  upon  confession  or  upon  the  consent  of 
both  parties. 

17.  Other  civil  actions  or  proceedings  of  which  district  courts 
in  the  city  of  New  York,  or  justices  of  the  peace  had  jurisdiction 
on  the  thirty-first  day  of  December,  eighteen  hundred  and  ninety- 
seven,  except  such  as  shall  be  expressly  excluded  by  this  act. 

18.  The  jurisdiction  extends  to  actions  against  the  city  of  New 
York,  a  domestic  corporation,  or  a  foreign  corporation  having  an 
ofiSce  in  the  city  of  New  York,  an  administrator  or  executor  as 
such,  where  the  amount  claimed  does  not  exceed  five  hundred 
dollars,  exclusive  of  interest  and  costs. 

19.  In  an  action  or  a  summary  proceeding,  to  direct  or  set 
aside  a  verdict,  vacate,  amend  or  modify  a  judgment  or  final 
order,  rendered,  or  made  on  consent,  confession,  inquest  or  trial, 
grant  a  new  trial,  open  a  default,  or  in  a  proper  case  grant  a 
new  trial  on  the  ground  of  fraud  or  newly  discovered  evidence. 

L.  1882.  eh.  410.  ft  1285;  L.  I'JOl.  ch.  446,  |  1364;  L.  1906,  Ch.  BIS;  L. 
1908,  ch.  405.  In  effect  Sept.  1,  1908. 

I  8.  No  JurladictloB   in  certain   cases. 

The  said  municipal  court  cannot  take  cognizance  of  any  civil 
actions  in  either  of  the  following  cases: 

1.  Where  the  title  to  real  property  comes  in  question  as  pre- 
scribed in  title  four  of  this  act.  But  in  an  action  brought  in 
said  coin-t,  the  surety  upon  the  defendants  undertaking  is  liable 
in  the  case  specified  in  section  one  hundred  and  eighty  of  this 
act,  to  any  amount  for  which  judgment  might  have  been  ren- 
dered by  said  court*  if  the  answer  and  undertaking  liad  not  been 
delivered. 

2.  Said  court  shall  not  have  anj/ equity  jurisdiction,  except 
however  that  this  subdivision  shall  not  be  so  construed  as  to 
prevent  a  person  to  or  against  whom  a  precept  is  issued  as  pro- 
vided in  title  two  of  chapter  seventeen  of  the  code  of  civil  pro- 
cedure, from  setting  up  an  equitable  defence  in  summary  pro- 
ceedings. 

L.   1901.  eh.   AM,   fi  136S. 

§  3.  [Repealed  by  L.  1904,  ch.  598;  L.  1907.  ch.  267.1 
An  Ineffectual  attempt  to  repeal  this  Mpotlon  waa  made  by  L.  1004.  ch.  608. 
The   pppeal  of   such    aoctlon  shall    not    affect    the   prosecatioa  of   any   action 
heretofore  removed  from  any  municipal  court  ot  the  dty  of  New  York  pur- 
soant  to  the  proTlsloas  of  such  aectlon. 

141(|( 


MUNICIPAL  COURT  ACT. 

S  4.  OomteBfept  of  eovrti  erimliuil. 

The  said  court  has  power  to  punish  for  a  criminal  contempt,  a 
person  guilty  of  either  of  the  following  acts  and  no  others: 

1.  Disorderly,  contemptuous  or  insolent  behavior,  committed 
during  its  sitting,  in  its  immediate  view  and  presence,  and 
directly  tending  to  interrupt  its  proceedings,  or  to  impair  the 
respect  due  to  its  authority. 

2.  Breach  of  the  peace,  noise  or  other  disturbance  directly 
tending  to  interrupt  Its  proceedings. 

3.  Wilful  disobedience  to  its  lawful  mandates. 

4.  Resistance  wilfully  offered  to  its  lawful  mandates. 

5.  Contumacious  and  unlawful  refusal  to  be  sworn  as  a  wit- 
ness, or  after  being  sworn,  to  answer  any  legal  and  proper  in- 
terrogatory. 

6.  Publication  of  a  false  or  grossly  inaccurate  report   of  its 

Sroceedings.    But  a  court  cannot  punish  as  a  contempt,  the  pub- 
cation  of  a  true,   full  and  fair  report  of  a  trial,   argiunent* 
decision  or  other  proceeding  thereon. 

a  a  P.,  S  8;  U  1862,  ch.  410,  (  1288;  L.  1901,  du  486,  |  1808l 


i  5.  Pnnialuiient* 

Punishment  for  a  contempt,  specified  in  the  last  section,  may 
be  by  fine,  not  exceeding  two  hundred  and  fifty  dollars,  or  by 
imprisonment  not  exceeding  thirty  days,  in  the  jail  of  the  county 
where  the  court  is  sitting,  or  both,  in  the  discretion  of  the  court. 
Where  a  person  is  committed  to  jail,  for  the  non-payment  of  such 
a  fine,  he  must  be  discharged  at  the  expiration  of  thirty  days; 
but  where  he  is  also  committed  for  a  definite  time,  the  thirty 
days  must  be  computed  from  the  expiration  of  the  definite  time. 
•I  «,  P.,  I  9;  L.  1882,  ch.  410,  S  1288;  U  1901,  ch.  466,  f  1869. 


I  6.  In  Tlew  of  court  J  bow  punlalied. 

Such  a  contempt,  committed  in  the  immediate  Tiew  and  pres- 
ence of  the  court,  may  be  punished  summarily.  When  not  so 
committed,  the  party  charged  must  be  notified  of  the  accusa- 
tion, and  have  a  reasonable  time  to  make  a  defence,  and  the 
court  may  issue  a  warrant  directed  generally  to  any  marshal 
requiring  him  to  bring  the  oflfender  before  the  court.  W^here  a 
person  is  committed  for  such  a  contempt,  the  particular  circum- 
stance of  his  oflfence  must  be  set  forth  in  the  mandate  of  com- 
mitment. 
O.  a  P.,  H  10,  11;  L.  1882,  ch.  410,  |  1288;  U  1901,  ch.  406,  |  1369. 


S  7.  Preoedlns  three  aectlona  limited. 

Punishment  for  a  contempt,  as  herein  prescribed,  does  not  bar 
an  indictment  for  the  same  offence;  but  where  a  person  who  has 
been  so  punished  is  convicted  on  such  an  indictment,  the  courts 
in  sentencing  him,  must  take  into  consideration  the  previous 
punishment. 

o.  a  p...  1 12. 
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f  8.  ContemptM  pvnlahable  civilly. 

The  court  has  power  to  punish,  by  fine  and  imprisonment,  or 
either,  a  neglect  or  Tiolation  of  duty,  or  other  misconduct,  by 
which  a  right  or  remedy  of  a  party  to  a  civil  action  or  special 
proceeding,  pending  in  the  court  may  be  defeated,  impaired, 
impeded,  or  prejudiced,  in  either  of  the  following  cases: 

1.  An  attorney,  counsellor,  clerk,  sheriff,  marshal,  coroner,  or 
other  person,  in  any  manner  duly  selected  or  appointed  to  per- 
form a  judicial  or  ministerial  service,  for  a  misbehavior  in  his 
office  or  trust,  or  for  a  wilful  neglect  or  violation  of  duty  therein; 
or  for  disobedience  to  a  lawful  mandate  of  the  court,  or  of  a 
judge  thereof,  or  of  an  officer  authorized  to  perform  the  duties 
of  such  a  judge. 

2.  A  party  to  the  action  or  special  proceeding,  for  puttinsT  in 
fictitious  bail  or  a  fictitious  surefy,  or  for  any  deceit  or  abuse  of 
a  mandate  or  proceeding  of  the  court. 

3.  A  party  to  the  action  or  special  proceeding,  an  attorney^ 
counsellor,  or  other  person,  for  the  non-payment  o^  a  sum  of 
money  ordered  or  adjudged  by  the  court  to  be  paid,  in  a  case 
-where  by  law  execution  cannot  be  awarded  for  the  collection 
of  such  sum;  or  for  any  other  disobedience  to  a  lawful  mandate 
of  the  court. 

4.  A  person  for  assuming  to  be  an  attorney  or  counsellor,  or 
other  officer  of  the  court,  and  acting  as  such  without  authority; 
for  rescuing  any  property  or  person  in  the  custody  of  an  officer, 
by  virtue  of  a  mandate  of  the  court;  for  unlawfully  detaining 
or  fraudulently  preventing,  or  disabling  from  attending  or  tes- 
tifying, a  witness,  or  a  party  to  the  action  or  special  proceed* 
ing,  while  going  to,  remaining  at,  or  returning  from,  the  sitting 
where  it  is  noticed  for  trial  or  hearing;  and  for  any  other  unlaw- 
ful interference  with  the  proceedings  therein. 

5.  A  person  subpoenaed  as  a  witness,  for  refusing  or  neglect- 
ing to  obey  the  subpoena,  or  to  attend,  or  to  be  sworn  or  to 
answer  as  w^itness. 

6.  A  person  duly  notified  to  attend  as  a  juror  at  a  term  of 
the  court,  for  improperly  conversing  with  a  party  to  an  action 
or  special  proceeding,  to  be  tried  at  that  term,  or  with  any  other 
person  in  relation  to  the  merits  of  that  action  or  special  pro- 
ceediug;  or  for  receiving  a  communication  from  any  other  person, 
in  relation  to  the  merits  of  such  an  action  or  special  proceeding; 
without  immediately  disclosing  the  same  to  the  court. 

7.  In  any  other  case  where  an  attachment  or  any  other  pro- 
ceeding to  punish  for  a  contempt,  has  been  usually  adopted  and 
practiced  in  a  court  of  record,  to  enforce  a  civil  remedy  of  a 
party  to  an  action,  or  special  proceeding  in  that  court,  or  to  pro- 
tect the  right  of  a  party. 

O.  O.  P.,  i  14;  K  1882,  cb.  410,  %  1288;  L.  1901,  cb.  406,   f  1368. 

I  9.  Process;  where  Merviee  may  be  made. 

The  court  shall  have  power  to  send  its  process  and  other  man- 
dates in  an  action  or  special  proceeding  of  which  it  has  juris- 
diction to  any  part  of  the  city  of  New  York  for  service  or  execu- 
tion, and  to  enforce  obedience  thereto,  and  the  power  and  au- 
thority of  said  court  extends  to  the  whole  of  said  city  of  New 
York,  without  limitation,  except  as  expressly  prescribed  in  this  act 

U  1901,  ch.  466,  I  1368. 
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I  10.  Jvatiee  to  administer  ontiku,  et  cet«r«. 

The  justices  of  said  court  may,  iu  the  city  of  New  York,  by 
virtue  of  their  office,  administer  oaths,  tJikc  depositions  and 
acknowledgments,  and  certify  the  same  iu  the  manner  and  witb 
like  effect  as  justices  of  courts  of  record. 

L.   1901,  ch.   460.  S  1370. 
I   11.   [Am*d,  1904,  1907.]    Board  of  JaiitlceM. 

The  justices  of  said  court  shall  constitute  the  board  of  jussti«fl 
of  the  municipal  court  and  discharge  the  functions  thereof.  They 
may  elect  a  president  from  their  own  number  and  at  pleasure 
remove  him  and  elect  a  successor.  Ail  meetings  of  said  board 
shall  be  public  and  all  proceedings  shall  be  recorded  in  its  booto 
of  minutes,  by  its  secretary  and  shall  be  preserved.  Such  board 
may  designate  a  clerk  or  deputy  clerk  of  said  court  for  one  of 
said  districts  to  act  as  secretary  of  said  board,  and  from  time  to 
time  substitute  another  and  fix  a  compensation  to  be  paid  for 
such  service,  not  exceeding  the  sum  of  five  hundred  dollars  per 
annum.  Such  board  may  also  designate  an  attendant  of  sack 
court  to  act  as  attendant  of  said  board,  and  from  time  to  time 
substitute  another,  and  fix  a  reasiuable  f*onipen8ation  to  be  paid 
for  such  service.  Such  board  shall  establish  public  rules  relative 
to  its  meetings,  which  as  far  as  possible  shall  be  held  at  regular 
times,  to  the  keeping  and  preservation  of  its  minutes  and  to  the 
public  in8pection  of  the  same  under  the  care  of  the  secretary  at 
reasonable  times. 

L.   1001,   ch.  466.   8  1474;  L.   1004.  ch.   735;  L.   1007,  di.  OOS. 
I   12.   [Am*d,   10O»,   1907,   1908.]    Board   to   make    rnles. 

Said  board  of  justices  shall  adopt,  and  may  from  time  to  time 
amend  or  add  to  rules  relating  to  the  following  subjects: 

1.  As  to  the  hours  at  which  court  shall  be  opened  on  each  day, 
and  what  officers  shall  be  in  attendance. 

2.  As  to  the  order  of  business  and  manner  of  its  discharge. 

3.  As  to  the  manner  in  which  the  clerks,  deputy  clerks,  assist- 
ant clerks,  stenographers,  interpreters,  attendants  and  employees 
shall  perform  their  duties,  the  manner  of  keeping  records  and 
papers,  the  collection  and  disposition  of  moneys  and  keeping 
accounts  of  the  same. 

4.  As  to  the  maintenance  of  order  in  and  about  the  courts  and 
offices  thereof. 

5.  As  to  the  forms  and  practices  in  said  court. 

6.  As  to  a  calendar  in  each  district  of  actions  reserved  gen- 
erally, to  which  actions  may  be  transferred  notwithstanding  the 
provisions  of  section  one  hundred  and  ninety-three  and  one  hun- 
dred and  ninety-four  of  this  act. 

7.  As  to  trial  calendars  and  the  transfer  for  trial  from  one 
part  to  another  in  the  same  district  of  special  proceedings  and 
of  actions  not  necessarily  triable  in  a  part  designated  for  jury 
trials  under  the  next  section  of  this  act.  The  said  board  may 
also  provide  for  the  transfer  from  any  part  to  a  jury  trial  part 
in  the  same  district  of  any  special  proceeding  or  any  action  triable 
by  jury. 

8.  As  to  the  reports  to  the  comptroller  by  the  clerks  of  the  dis- 
bursement by  them  of  the  moneys  paid  to  them  upon  demands 
for  jury  trials  and  as  to  the  payment  to  the  comptroller  of  the 
city  of  New  York  of  any  surplus  of  said  moneys  after  the  par- 
ment  therefrom   of   the   fees   for  serving  jurors  and  of  juron. 
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Such  rules  shall  be  submitted  to  the  presiding  justices  of  the 
appellate  divisions  of  the  first  and  second  departments  of  the 
supreme  court,  and  when  approved  by  them  shall  go  into  effect 
and  have  the  force  of  law. 

L.  1901.  ch.  406,  fi  1375;  L.  1903,  ch.  282;  L.  1904,  ch.  598;  L.  1907,  ch. 
603;  L.  1908,  ch.  431.   In  effect  Sept.  1,  1908. 

S   13.   [Am'd,  lf>07,  1008.]    Parts  of  court  $  how  held. 

The  board  of  justices  shall  from  time  to  time  establish  parts 
of  said  court  and  shall  assign  justices  to  hold  the  several  parts 
so  established,  but  no  justice  shall  be  assigned  to  sit  outside  of 
the  borough  for  which  he  was  elected  or  appointed,  excepting 
in  one  of  the  cases  specified  in  section  thirteen  hundred  and 
fifty-five  of  the  Greater  New  York  charter,  as  amended  by 
chapter  six  hundred  and  throe  of  the  laws  of  nineteen  hundred 
and  seven.  No  justice  shall  sit  in  any  one  district  for  two  suc- 
cessive months,  nor,  in  the  borough  of  Manhattan,  for  more  than 
three  mouths  in  any  one  year,  nor  in  the  boroughs  other  than 
Manhattan  for  more  than  the  minimum  number  of  months  under 
a  system  of  complete  rotation  by  the  justices  within  such  bor- 
oughs respectively.  Of  the  parts  so  established  in  the  boroughs 
of  Manhattan  and  the  Bronx  one  or  more  parts  in  each  district 
shall  be  designated  for  the  trial  by  jury  of  all  actions  triable  in 
that  district  in  which  a  defendant  is  not  under  arrest.  Said 
boanl  shall  provide  for  the  transfer  of  every  such  action  to  one 
of  the  parts  in  which  it  is  triable  and  shall  prescribe  on  what 
days  jury  trials  shall  be  had  in  each  part  so  designated  and  such 
trials  shall  have  a  preference  on  such  day. 

Am'd  by   I..   1907,  ch.  603;   L.   1008,   ch.    481-     In  effect  Sept   1.   1908. 

i   14.  Concurrence  of  n&ajorlty* 

The  concurrence  of  a  majority  of  all  the  members  of  said  board 
shall  be  necessary  to  adopt  any  resolution  thereof. 

L.  1001,  ch.  466,   i  1376. 

(  16.  Actlonn  nuty  he  continued  hefore  another  Justice. 

The  trial  of  an  action  or  special  proceeding  may  be  continued 
from  day  to  day,  or  from  one  day  to  any  other  day  or  days  until 
the  same  is  finished.  A  special  proceeding  commenced  before  one 
justice  may  be  continued  before  any  other  justice  having  juris- 
diction of  the  subject-matter,  the  same  as  though  it  had  been 
originally  commenced  before  him.  A  transcript  of  any  proceed- 
ings had  before  either  of  said  justices,  or  of  any  paper  filed  with 
the  clerk,  or  of  the  minutes  of  any  testimony  taken  by  or  before 
said  justice,  certified  by  the  clerk  or  said  justice  to  be  correct, 
shall  be  presumptive  evidence  of  the  facts  therein  contained. 

S  10.  Death  or  renio'val  of  Jnntlce  not  to  Impair  pro- 
ceedlnflr«>  et  cetera. 

No  process,  action,  judgment,  execution  or  proceeding  shall 
abate  or  be  discontinued  by  reason  of  the  death,  removal  from 
office,  or  vacancy  in  office  of  any  justice,  but  the  respective  suc- 
cessor in  office  of  the  said  justice  shall  proceed  to  hear,  try, 
determine  and  give  judgment  in  and  upon  the  same,  and  upon 
all  matters  and  things  pending  before  and  undecided  or  not  acted 
upon  or  indorsed  by  their  predecessors  in  office,  with  the  same 
powers,  jurisdiction,  and  authority,  as  their  predecessors  had. 
L.   1857,  ch.   344;   L.    1882,   ch.  410,   i   1390. 
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I  17.   [Am'd,  1007.]      Court;  wbere  beld. 

The  said  court  shnll  be  held  in  each  of  the  districts  in  one  or 
more  parts  as  fixed  by  the  board  of  justices,  by  the  justice  cr 
justices  assi{?ned  to  hold  such  parts,  at  the  places  provided  by 
the  commissioners  of  the  sinking  fund,  and  in  accordance  with 
law,  at  such  hours  in  cTcry  judicial  day  or  so  often  as  the  board 
of  justices  of  the  municipal  court  shall  direct,  and  must  con- 
tinue in  session  so  long  as  the  public  interest  requires;  and  it 
shall  be  the  duty  of  the  commissioners  of  the  siukinf?  fund  t<> 
provide  a  suitable  place  for  the  holding  of  said  court  in  each 
of  said  districts,  provided  that  more  than  one  place  for  holdiiiK 
such  court  may  be  provided  at  any  time  after  this  act  takes 
effect  in  any  district,  if  the  said  board  of  justices  shall  certify- 
that  the  public  convenience  requires  such  additional  number  of 
places. 

In  each  of  the  districts  in  the  borough  of  Manhattan  there 
shall  on  every  day  of  the  year  except  only  Saturdays,  Sundays 
and  legal  holidays,  during  each  month  of  the  year  excepting 
July  and  August,  be  open  from  at  least  nine  o'clock  in  the  fore- 
noon to  four  o'clock  in  the  afternoon  at  least  one  part  of  said 
court  with  one  of  the  justices  of  said  court  in  attendance  therein, 
who  shall  hear  and  dispose  of  ex  parte  applications  and  shall 
try  actions  for  wages,  summary  proceedings  and  such  other 
actions  or  proceedings  as  may  be  given  a  preference  by  the 
rules  of  the  board  of  justices,  and  attend  to  such  other  business 
as  may  be  directed  by  such  rules.  During  the  months  of  July 
and  August  such  part  shnll  be  in  session  as  aforesaid  in  each 
district  for  at  least  two  days  in  each  week.  Similar  parts  may 
be  estrtblishetl  by  the  board  of  justices  to  sit  in  the  boroughs  of 
the  Bronx,  Brooklyn,  Queens  and  Richmond,  as  the  business 
of  said"  court  may  require. 

L.  1882,  oh.  410.  $  1201;  L.  1001,  ch.  466,  S  1371.  Am*d  U  1007,  ch.  60S. 
In  effect  Jan.   1,    1008. 

S  18.  Seals. 

The  said  court  in  each  district  shall  have  official  seals  fur- 
nished at  the  expense  of  the  city,  on  which  shall  be  engraved 
the  arms  of  the  state  of  New  York,  "  Borough  of  Alanhattnn  " 
(or  whatever  the  borough  may  be),  "  First  District "  (or  what- 
ever the  district  may  be),  but  nothing  herein  contained  shall 
authorize  such   court  to  issue  certificates  of  naturalization. 

L.    1882,   ch.   410.   8   1203;   L.    1001.   ch.  466,   5   1372. 
8  10.  AcceiRii   to   oonrt-lionMeii. 

The  justices  of  said  court  shall  have  access  and  possession  of 
the  court-houses;  and  it  shall  be  the  duty  of  the  board  of  alder- 
men of  the  city  of  New  York  and  its  several  officers  charged 
with  duties  in  that  behalf  to  supply  and  pay  for  whatever  may 
be  necessary  for  the  transaction  of  the  business  of  said  court, 
and  the  justices  thereof,  and  to  supply  all  proper  accommoda- 
tions, books,  stationery  and  furniture,  and  to  pay  all  salaries, 
compensations  and  expenses  and  disbursements  herein  authorized, 
and  the  board  of  estimate  and  apportionment  shall  annually 
include  in  its  final  estimate  such  sums  as  may  be  necessary  to 
pay  the  same. 

L.    1001.    Ph.    466.    8    1880. 
8  20.  Code,  mien   of  rnipreine  conrt  npplloablet  "wlien. 

The  provisions  of  the  code  of  civil  procedure  and  rules  and 
regulations  of  the  sunrome  court  as  they  may  be  from  time  to 
time,  shall  anply  to  the  municipal  court  as  fnr  as  the  same  can 
be^  made  applicable,  and  are  not  in  conflict  with  the  provisions  of 
this  act:  in  case  of  such  conflict  this  act  shall  <i:overn. 
L.    1001,    ch;    4W.   8   1377. 
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TITLE  n. 
Actions;  summons;  parties. 

Sec.  26.  In  what  district  brought. 

26.  Actions;  how  commenced. 

27.  Summons;  reqalsltes. 

28.  Form  of  sommons. 

29.  Summons;  corporation  coanael  may  Issoe,  et  cetera. 
SO.  Senrlce;  alias. 

31.  Method  of  service. 

82.  Order  for  service  of  summons,  when  defendant  not  found. 

83.  How  such  service  must  be  made. 

84.  Papers  to  be  filed;  proof  of  service. 
86.  Defendant  when  allowed  to  defend. 
80.  Who  may  serve  summons,  et  cetera. 
.37.  Return  day. 

88.  Indorsement  upon  summons. 

89.  Indorsement  upon  summons  where  execution  against  the  person  may 

Issue. 

40.  Parties;  appearance  of. 

41.  Guardian  ad  litem. 

42.  Parties;  who  may  be  Joined. 

43.  Application  of  this  article  to  defendants  Jointly  liable. 

44.  Where  employee  Is  party. 

46.  Who  may  petition  for  leave  to  prosecute  as  a  poor  person. 

46.  Contents  of  petition. 

47.  Order  and  petition  to  be  filed;  when  counsel  assigned. 

48.  When  leave  may  be  annulled. 

49.  When  defendant  may  defend  as  a  poor  person,  et  cetera. 

60.  Defendant's  order. 

61.  Leave  may  be  annulled  as  In  cases  of  plaintiff. 

62.  Appeal  where  plaintiff  or  defendant  poor  person. 

63.  Costs  In  favor  of  petitioner. 

I  2S.    [Am>d,  1904,   1907.]      In  what  district  bronsrht. 

An  action  or  proceeding  of  which  the  municipal  court  has  juris- 
diction must  be  brought: 

1.  In  a  district  in  which  either  the  plaintiff  or  defendant  or 
one  of  the  plaintiffs  or  one  of  the  defendants  resides,  unless  all 
the  plaintiffs  or  all  the  defendants  reside  out  of  the  city  of  New 
York,  in  which  case  the  action  or  proceeding  may  be  brought  in 
said  court  in  any  district;  provided,  however,  that  whenever  any 
Action  shall  be  brought  by  the  assignee  of  the  cause  of  action, 
such  action  shall  upon  the  demand  of  a  defendant  made  as  pro- 
vided in  subdivision  four  of  this  section,  be  transferred  to  the 
district  in  which  the  defendant  resides  and  the  court  must  make 
an  order  for  such  transfer,  as  provided  in  subdivision  four  of 
this  section. 

2.  If  the  defendant  be  a  corporation  created  by  law,  in  a  dis- 
trict in  which  the  plaintiff  or  either  of  the  plaintiffs  resides,  or 
in  which  (if  it  be  a  corporation)  it  transacts  its  general  business 
or  keeps  an  office  or  has  an  agency  established  for  the  transac- 
tion of  business  or  is  established  by  law,  except  the  corporation 
of  the  city  of  New  York,  which  may  sue,  or  be  sued  in  any  dis- 
trict, except  as  provided  for  in  subdivision  five  of  this  section. 

3.  By  plaintiffs  not  residing  in  the  city  of  New  York,  in  the 
district  in  which  the  defendant,  or  one  of  the  defendants  resides, 
and  against  a  defendant  or  defendants,  not  residing  in  said  city, 
in  the  district  in  which  the  plaintiff  or  one  of  the  plaintiffs  re- 
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sides;  bat  where  all  the  parties  reside  out  of  said  city,  the  action 
may  be  brought  in  any  district.  No  person  who  shall  have  a 
place  in  said  city  for  the  regular  transaction  of  business  shall  be 
deemed  a  non-resident  under  the  prorisions  of  this  act. 

4.  If  the  district  in  which  the  action  or  proceeding  is  brought 
is  not  the  proper  district,  the  action  may,  notwithstanding,  be 
tried  therein,  unless  the  action  is  transferred  to  the  proper  dis- 
trict before  trial  upon  demand  of  the  defendant  made  upon  or 
before  the  joinder  of  issue  in  writing  or  in  open  court,  followed 
by  the  consent  of  the  plaintiff  given  in  like  manner,  or  the  order 
of  the  court.  The  demand  must  specify  the  district  to  which 
defendant  requires  the  action  to  be  transferred.  The  court  must 
make  such  order  when  the  district  in  which  the  action  or  pro- 
ceeding is  brought  is  not  the  proper  district,  as  specified  in  this 
section  or  the  next  one,  if  such  demand  be  made. 

6.  All  actions  by  or  on  behalf  of  the  city  of  New  York  to 
recover  a  penalty  or  fine  for  a  violation  of  any  corporation  ordi- 
nance, when  the  amount  of  such  penalty  or  fine  shall  not  exceed 
five  hundred  dollars,  must  be  brought  in  the  district  in  which  the 
violation  of  such  ordinance  happened  or  occuri  d.  And  all  ac- 
tions to  recover  a  penalty  or  fine  for  a  violation  of  any  provision 
of  the  sanitary  code  or  of  any  regulation  of  the  fire  commissioner 
or  of  any  laws  or  ordinances  which  either  the  health  or  fire 
department  is  authorized,  empowered  and  especially  charged  to 
enforce,  where  the  amount  of  such  penalty  or  fine  shall  not  ex- 
ceed five  hundred  dollars,  must  be  brought  in  the  district  in 
which  such  violation  happened  or  occurred. 

6.  An  action  pending  in  said  court  may  upon  consent  be  tTTins- 
f erred  by  an  order  by  any  justice  of  said  court  to  a  district  other 
than  that  in  which  it  is  pending. 

L.  1901.  ch.  466,  8  1370.  Am'd  by  cb.  93.  L.  lOOi,  and  by  L.  1904.  ch.  025: 
L.    1907,   ch.    603.    In   effect   Jan.    1,    lOOS. 

9  26.  Action;   how   coinmenced. 

An^  action  brDught  in  the  municipal  court  of  the  city  of  New 
York,  must  be  commenceil  by  the  service  of  a  summons,  or  the 
voluntary  appearance  of  and  joinder  of  issues  by  the  parties. 

L.   1882,   ch.   410,   fi   1296. 
9  27.  Sanmionai  re<ial«ltes. 

The  summons  must  be  addressed  to  the  defendant  by  name,  or 
if  his  name  be  unknown,  by  a  fictitious  name,  and  must  summon 
him  to  appear  before  the  court,  at  the  conrt-room  thereof,  and  at 
the  time  specified  therein,  to  answer  the  complaint  of  the  plaintiff, 
and  must  state  the  amount  for  which  the  plaintiff  will  take  judg- 
ment if  the  defendant  fail  to  appear  and  answer:  it  must  be 
issued  and  subscribed  by  the  clerk  of  the  conrt  in  the  district 
out  of  which  the  same  is  issued,  or  by  his  assistant  in.  the  name 
of  su«h  clerk,  except  as  provided  in  section  twenty-five  of  this  act. 

L.   1882,    ch.    410,    I   1297. 
9  28.  Form   of   fininiiiona. 

The  summons  must  be  substantially  in  the  following  form,  the 
blanks  being  properly  filled  out. 
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MUNICIPAL  COURT  OF  THE  CITY  OF  NEW  YORK. 
Borough  of  ,  district 


plaintiff, 
against 


Sammona. 


defendant. 
To  the  above  named  defendant: 

Yoa   are  hereby  summoned   and   required  to   appear  in   this 
action  In  the  municipal  court  of  the  city  of  New  York,  borough 

of , district,  in  the  court  room  thereof, 

at  in  the  city  of  New  York,  on  the day  of 

19. .,  at o'clock  in  the  forenoon,  to  answer 

the  complaint  of  the  plaintiff  in  this  action,  who,  if  you  then 
fail  to  appear  and  answer  will  take  judgment  against  you  for 

the  sum  of dollars,  with  interest  from  the day 

of  ^  19. .,  together  with  the  costs  of  this  actios. 

Dated,  New  York, 19... 


[New.l  Clerk. 

f  29.  [Am'd,  190S.]  Summons  |  »ttorney-sener»l  and  corpo- 
ration counsel  may  issue,  et  cetera. 

In  any  and  all  actions  brought  in  the  name  of  the  people  of  the 
state  of  New  York  by  the  attorney-general  or  in  the  name  of  the 
city  of  New  York,  or  of  any  department,  board,  or  officer  thereof, 
by  the  corporation  counsel  of  the  city  of  New  York,  as  attorney 
for  said  city,  or  said  department,  board  or  officer  thereof,  to 
recover  a  penalty  or  penalties  for  the  violation  of  any  laws  or 
ordinance,  the  summons  may  be  issued  out  of  said  court  by  the 
attorney-general  or  by  the  corporation  counsel  in  his  own  name 
without  the  same  being  subscribed  by  the  clerk  of  the  court 
where  such  action  or  actions  are  brought,  and  in  such  actions  the 
attorney-general  or  the  corporation  counsel  shall  not  be  required 
to  pay  to  the  clerk  of  the  court  the  fees  in  the  action,  but  shall 
account  therefor  to  the  city  treasurer  and  shall  collect  the  same 
from  the  defendant,  when  judgment  is  recovered;  and  no  fees 
or  costs  shall  be  demanded  of  the  people  of  the  state  of  New  York 
or  the  attorney-general  or  of  the  said  the  city  of  New  York,  or 
any  board  or  officer  thereof  in  any  such  suit  or  proceeding. 

L.  1901,  ch.  466,  §  1384;  L.  1906,  cb.  73.       Id  effect  March  17,  1900. 

S  30.  Service)  alias. 

An  action  shall  be  deemed  commenced,  at  the  time  the  summons 
is  actually  delivered  for  service.  If  the  marshal,  or  other  person 
having  the  summons  to  serve,  cannot  find  the  defendant  so  as  to 
serve  him  therewith  as  required  by  this  act,  he  must  so  return, 
and  the  clerk  shalU  at  the  request  of  the  plaintiff,  if  made  between 
the  last  day  when  service  could  be  had  and  the  return  day  men- 
tioned in  said  summons  or  alias,  including  such  return  day,  con- 
tinue from  time  to  time  to  issue  another  summons,  to  be  known 
as  and  stamped  "  alias,"  until  the  defendant  is  served. 

L.  1882.  eh.  410,  $  1303. 

I  31.  Method  of  service. 

The  summons  must  be  served  as  follows: 

1.  If  an  action  be  against  a  corporation,  by  delivery  of  a  copy 
to  the  president  or  other  head  of  the  corporation,  or  to  the  secre- 
tary, cashier,  or  managing  agenb  thereof,  but  when  no  such  officer 
resides  in  the  city,  to  a  director  resident  therein. 

2.  If  against  a  minor  under  the  age  of  fourteen  years,  by  de- 
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I   1.   [Am*d,   10O5,   1&08.]    Jarladictloiu 

Except  as  provided  in  the  next  section  the  municipal  court  of 
the  city  of  iN'ew  York  has  jurisdiction  in  the  following  ciTil 
actions  and  proceedings: 

1.  An  action  to  recover  damages  upon  or  for  breach  of  con- 
tract, express  or  implied,  other  than  a  promise  to  marry,  where 
the  sum  claimed  does  not  exceed  five  hundred  dollars,  exclusive 
of  interest  and  costs. 

2.  An  action  upon  a  bond  conditioned  for  the  payment  of  money 
where  the  sum  claimed  to  be  due  does  not  exceed  five  hundr«Hi 
dollars,  exclusive  of  interest  and  costs,  the  judgment  to  be 
rendered  for  the  sum  actually  due.  Where  the  sum  secured  by 
the  bond  is  to  be  paid  in  installments,  an  action  may  be  brought 
for  each  installment  as  it  becomes  due. 

3.  An  action  upon  a  surety  bond  or  undertaking  taken  in  any 
court  where  the  amount  claimed  in  the  summons  does  not  exceed 
the  sum  of  five  hundred  dollars,  exclusive  of  interest  and  costs. 

4.  An  action  in  behalf  of  the  people  of  the  state  or  of  the  city 
of  New  York,  brought  by  the  direction  of  a  commissioner  of  public 
charities  or  an  overseer  of  the  poor  upon  a  bastardy  or  abandon- 
ment bond  in  a  case  where  it  is  prescribed  by  law  that  such  an 
action  can  be  maintained. 

5.  An  action  upon  the  bond  of  a  marshal  of  the  city  of  New 
York,  as  prescribed  in  this  net. 

6.  An  action  upon  a  judgment  rendered  in  any  court  not  bein^ 
a  court  of  record. 

7.  An  action  for  a  fine  or  penalty  not  exceeding  five  hundred 
dollars,  including  an  action  to  recover  a  penalty  given  by  the 
charter  of  the  city  of  New  York  or  any  by-law  or  ordinance 
thereof  or  by  any  statute  of  the  state. 

8.  An  action  to  recover  damages  for  an  escape  from  the  jail 
liberties  of  any  county  within  the  city  of  New  York,  where  the 
sum  claimed  does  not  exceed  five  hundred  dollars  and  costs. 

9.  An  action  to  recover  one  or  more  chattels  with  or  without 
damages  for  the  taking,  withholding  or  detention  thereof,  where 
the  value  of  the  chattel  or  of  all  the  chattels  as  stated  in  the 
affidavit  made  on  the  part  of  the  plaintiff  does  not  exceed  five 
hundred  dollars. 

10.  An  action  to  foreclose  a  lien  upon  a  chattel  for  a  sum  of 
money,  in  any  case  where  such  a  lien  exists  at  the  commence- 
ment of  the  action  and  where  the  amount  of  the  lien  does  not 
exceed  five  hundred  dollars,  exclusive  of  interest  and  costs. 

11.  An  action  to  enforce  a  mechanic's  lien  on  real  property  in 
which  the  court  .s»hall  have  power  to  render  judgment  for  the  sum 
due,  with  interest  thereon  from  the  date  of  the  filing  of  the  lien, 

osts  of  the  action  and  all  prospective  fees,  and  to  declare  tlie 
jnount  a  valid  lieu  against  the  interest  of  the  defendant  in  the 
Toperty  described  in  the  complaint,  at  the  time  of  the  filing 
if  the  lieu,  where  the  amount  does  not  exceed  five  hundred  dol- 
[ars,  exclusive  of  interest  and  costs,  but  said  court  cannot  render 
judgment  for  the  foreclosure  and  sale  of  the  pi-operty. 

12.  A  suniniary  proceeding  under  title  two  of  chapter  seventeen 
of  the  code  of  civil  procedure  to  recover  possession  of  real  prop- 
erty which,  or  a  portion  of  which,  is  situated  within  the  dis- 
trict wherein  the  api)licntion  for  such  recovery  is  made.  Such 
proceeding  may  be  tried  with  or  without  a  jury,  which  may  be 
demanded  by  any  party  thereto.  Q'he  court  in  either  case  has 
power  upon  application,  to  allow  the  petition  or  answer  to  be 
amended,  at  any  time,  if  substantial  justice  will  be  promoted 
thereby  and  the  rights  of  the  parties  have  not  been  impaired  by 
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reason  of  the  defective  pleading,  to  direct  or  set  aside  a  Terdict, 
And  to  grant  or  deny  a  motion  for  a  new  trial,  and  an  appeal  may 
"be  taken  therefrom. 

13.  An  action  for  damages  for  fraud  or  deceit  where  the  dam- 
ages claimed  do  not  exceed  five  hundred  dollars. 

14.  An  action  to  recover  damages  for  a  personal  injury,  or  for 
loss  of  services  or  for  medical  or  other  necessary  expenses  occa- 
sioned thereby,  or  an  injury  to  property,  where  the  sum  claimed 
does  not  exceed  five  hundred  dollars,  and  costs,  excepting  how- 
ever, actions  to  recover  damages  for  an  assault,  battery,  malicious 
prosecution,  false  imprisonment,  libel,  slander,  criminal  conver- 
sation, seduction,  or  loss  of  society  of  husband  or  wife. 

15.  To  issue  or  vacate  a  requisition  to  replevy,  a  warrant  of 
attachment,  or  an  order  of  arrest;  or  grant  or  vacate  a  stay  of 
execution,  or  of  proceedings,  within  the  limitations  provided  in 
this  act.    But  such  stay  shall  not  exceed  five  days, 

16.  To  render  judgment  in  an  action  or  make  a  final  order  in 
summary  proceedings  upon  confession  or  upon  the  consent  of 
both  parties. 

17.  Other  civil  actions  or  proceedings  of  which  district  courts 
in  the  cit^  of  New  York,  or  justices  of  the  peace  had  jurisdiction 
on  the  thirty-first  day  of  December,  eighteen  hundred  and  ninety- 
seven,  except  such  as  shall  be  expressly  excluded  by  this  act. 

18.  The  jurisdiction  extends  to  actions  against  the  city  of  New 
York,  a  domestic  corporation,  or  a  foreign  corporation  having  an 
office  in  the  city  of  New  York,  an  administrator  or  executor  as 
such,  where  the  amount  claimed  does  not  exceed  five  hundred 
dollars^  exclusive  of  interest  and  costs. 

19.  In  an  action  or  a  summary  proceeding,  to  direct  or  set 
aside  a  verdict,  vacate,  amend  or  modify  a  judgment  or  final 
order,  rendered,  or  made  on  consent,  confession,  inquest  or  trial, 
grant  a  new  trial,  open  a  default,  or  in  a  proper  case  grant  a 
new  trial  on  the  ground  of  fraud  or  newly  discovered  evidence. 

L.  1882,  oil.  410.  fi  1285;  L.  lUOl.  cb.  446,  I  1364;  L.  1000,  Clu  OlS:  U 
1008.  ch.    405.     la  effect  Sept.   1,   1906. 

i  2.  No  Jurisdiction   In   certnln   case*. 

The  said  municipal  court  cannot  take  cognizance  of  any  civil 
actions  in  either  of  the  following  cases: 

1.  Where  the  title  to  real  property  comes  in  question  as  pre- 
scribed in  title  four  of  this  act.  But  in  an  action  brought  in 
said  court,  the  surety  upon  the  defendants  undertaking  is  liable 
in  the  case  specified  in  section  one  hundred  and  eighty  of  this 
act,  to  any  amount  for  which  judgment  might  have  been  ren- 
dered by  said  court  if  the  answer  and  undertaking  had  not  been 
delivered. 

2.  Said  court  shall  not  have  any  equity  jurisdiction,  except 
however  that  this  subdivision  shall  not  be  so  construed  as  to 
prevent  a  person  to  or  against  whom  a  precept  is  issued  as  pro- 
vided in  title  two^  of  chapter  seventeen  of  the  code  of  civil  pro- 
cedure, from  setting  up  an  equitable  defence  in  summary  pro- 
ceedings. 

L.  IMl,  eh.   468.   }  136S. 

8  3.  [Repealed  by  L.  1904,  ch.  598;  L.  1907,  ch.  267.1 
Ad  IneffectiMl  attempt  to  repeal  this  Bc>rtlon  was  made  by  L.  1004.  cb.  608. 
The  ropeal  of   such   section   shall    not    affect   the   prosecutioa  of   any   actloB 
heretofore  removed  from  any  municipal  court  of  the  city  of  New  York  Dur- 
iWiDt  to  the  provisions  of  such  section. 
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i  4.  CoBteupt  of  court)  orftminaK 

The  said  coart  has  power  to  punish  for  a  criminal  contempt^  a 
person  guilty  of  either  of  the  following  acts  and  no  others: 

1.  Disorderly,  contemptuous  or  insolent  behavior,  committed 
during  its  sitting,  in  its  immediate  view  and  presence,  ^nd 
directly  tending  to  interrupt  its  proceedings,  or  to  impair  the 
respect  due  to  its  authority. 

2.  Breach  of  the  peace,  noise  or  other  disturbance  directly 
tending  to  interrupt  its  proceedings. 

3.  Wilful  disobedience  to  its  lawful  mandates. 

4.  Resistance  wilfully  offered  to  its  lawful  mandates. 

5.  Contumacious  and  unlawful  refusal  to  be  sworn  as  a  wit- 
ness, or  after  being  sworn,  to  answer  any  legal  and  proper  in- 
terrogatory. 

6.  Publication  of  a  false  or  grossly  inaccurate  report   of  Its 

Sroceedings.    But  a  court  cannot  punish  as  a  contempt,  the  pub- 
cation   of  a  true,   full  and  fair  report  of  a  trial,   argument, 
decision  or  other  proceeding  thereon. 
a  a  P.,  I  8;  U  1862,  ch.  410,  (  1288;  L.  1901.  di.  466,  i  13e». 


I  5.  Piinialunent. 

Punishment  for  a  contempt,  specified  in  the  last  section,  may 
be  by  fine,  not  exceeding  two  hundred  and  fifty  dollars,  or  1^ 
imprisonment  not  exceeding  thirty  days,  in  the  jail  of  the  county 
where  the  court  is  sitting,  or  both,  in  the  discretion  of  the  court. 
Where  a  person  is  committed  to  jail,  for  the  non-payment  of  such 
a  fine,  he  must  be  discharged  at  the  expiration  of  thirty  days; 
but  where  he  is  also  committed  for  a  definite  time,  the  thirty 
days  must  be  computed  from  the  expiration  of  the  definite  time, 
f.  CI  P.,  f  9;  li.  1882,  ch.  410,  9  1288;  L.  1901,  ch.  466,  |  1869. 


I  6.  In  Tiexv  of  court  i  Itotr  puntslied. 

Such  a  contempt,  committed  in  the  immediate  Tiew  and  pres- 
ence of  the  court,  may  be  punished  summarily.  When  not  so 
committed,  the  party  charged  must  be  notified  of  the  accusa- 
tion, and  have  a  reasonable  time  to  make  a  defence,  and  the 
court  may  issue  a  warrant  directed  generally  to  any  marshal 
requiring  him  to  bring  the  offender  before  the  court.  Where  a 
person  is  committed  for  such  a  contempt,  the  particulai  circum- 
stance of  his  offence  must  be  set  forth  in  the  mandate  of  com- 
mitment. 
O.  O.  P.,  U  10,  11;  U  1882,  ch.  410,  |  1288;  U  1901,  ch.  406,  i  1369. 


I  7*  Preeedins  three  sections  Itnilted. 

Punishment  for  a  contempt,  as  herein  prescribed,  does  not  bar 
an  indictment  for  the  same  offence;  but  where  a  person  who  has 
been  so  punished  is  convicted  on  such  an  indictment,  the  courts 
in  sentencing  him,  must  talce  into  consideration  the  prerioas 
punishment. 
O.  O.  P...  f  12. 
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f  8.  ContemptM  puninhable  eiiriUy, 

The  court  has  power  to  punish,  by  fine  and  imprisonment,  or 
either,  a  neglect  or  violation  of  duty,  or  other  misconduct,  by 
which  a  right  or  remedy  of  a  party  to  a  civil  action  or  special 
proceeding,  pending  in  the  court  may  be  defeated,  impaired, 
impeded,  or  prejudiced,  in  either  of  the  following  cases: 

1.  An  attorney,  counsellor,  clerk,  sheriff,  marshal,  coroner,  or 
other  person,  in  any  manner  duly  selected  or  appointed  to  per- 
form a  judicial  or  ministerial  service,  for  a  misbehavior  in  his 
office  or  trust,  or  for  a  wilful  neglect  or  violation  of  duty  therein; 
or  for  disobedience  to  a  lawful  mandate  of  the  court,  or  of  a 
judge  thereof,  or  of  an  officer  authorized  to  perform  the  duties 
of  such  a  judge. 

2.  A  party  to  the  action  or  special  proceeding,  for  puttinsT  in 
fictitious  bail  or  a  fictitious  surety,  or  for  any  deceit  or  abuse  of 
a  mandate  or  proceeding  of  the  court. 

3.  A  party  to  the  action  or  special  proceeding,  an  attorney^ 
counsellor,  or  other  person,  for  the  non-payment  o^  a  sum  of 
money  ordered  or  adjudged  by  the  court  to  be  paid,  in  a  case 
-where  by  law  execution  cannot  be  awarded  for  the  collection 
of  such  sum;  or  for  any  other  disobedience  to  a  lawful  mandate 
of  the  court. 

4.  A  person  for  assuming  to  be  an  attorney  or  counsellor,  or 
other  officer  of  the  court,  and  acting  as  such  without  authority; 
for  rescuing  any  property  or  person  in  the  custody  of  an  officer, 
by  virtue  of  a  mandate  of  the  court;  for  unlawfully  detaining 
or  fraudulently  preventing,  or  disabling  from  attending  or  tes- 
tifying, a  witness,  or  a  party  to  the  action  or  special  proceed« 
ing,  while  going  to,  remaining  at,  or  returning  from,  the  sitting 
where  it  is  noticed  for  trial  or  hearing;  and  for  any  other  unlaw- 
ful interference  with  the  proceedings  therein. 

5.  A  person  subpoenaed  as  a  witness,  for  refusing  or  neglect- 
ing to  obey  the  subpoena,  or  to  attend,  or  to  be  sworn  or  to 
answer  as  witness. 

6.  A  person  duly  notified  to  attend  as  a  juror  at  a  term  of 
the  court,  for  improperly  conversing  with  a  party  to  an  action 
or  special  proceedmg,  to  be  tried  at  that  term,  or  with  any  other 
person  in  relation  to  the  merits  of  that  action  or  special  pro- 
ceeding; or  for  receiving  a  communication  from  &ny  other  person, 
in  relation  to  the  merits  of  such  an  action  or  special  proceeding^ 
without  immediately  disclosing  the  same  to  the  court. 

7.  In  any  other  case  where  an  attachment  or  any  other  pro- 
ceeding to  punish  for  a  contempt,  has  been  usually  adopted  and 
practiced  in  a  court  of  record,  to  enforce  a  civil  remedy  of  a 
party  to  an  action,  or  special  proceeding  in  that  court,  or  to  pro- 
tect the  right  of  a  party. 

a  O.  P.,  i  14;  L.  1882,  ch.  410,  %  1288;  U  1901,  ch.  406,  {  1309. 

I  9«  Process  I  where  service  may  be  made. 

The  court  shall  have  power  to  send  its  process  and  other  man- 
dates  in  an  action  or  special  proceeding  of  which  it  has  juris- 
diction to  any  part  of  the  city  of  New  York  for  service  or  execu- 
tion, and  to  enforce  obedience  thereto,  and  the  power  and  au- 
thority of  said  court  extends  to  the  whole  of  said  city  of  New 
York,  without  limitation,  except  as  expressly  prescribed  in  this  act. 

U  1901,  ch.  466,  i  1868. 

1417 


MUNICIPAL  COURT  ACT. 

I  10.  Justice  to  administer  oatlas,  et  eetenu 

The  justices  of  said  court  may,  in  the  city  of  New  Tork,  by 
Tirtue  of  their  office,  administer  oaths,  take  depositions  ai^ 
acknowledgments,  and  certify  the  same  in  the  manner  and  'witft 
like  effect  as  justices  of  courts  of  record. 

L.   1901,  ch.  46G,  §  1379. 
f   11.   [Am'd,  1904,  1907.]    Board  of  |ii«tlce«. 

The  justices  of  said  court  shall  constitute  the  board  of  justiret 
of  the  municipal  court  and  discharge  the  functions  thereof-     They 
may  elect  a  president  from  their  own  number  and   at  pleasure 
remove  him  and  elect  a  successor.     AH  meetings  of  said   board 
shall  be  public  and  all  proceedings  shall  be  recorded  in  its  booki 
of  minutes,  by  its  secretary  and  shall  be  preserved.     Such  board 
may  designate  a  clerk  or  deputy  clerk  of  said  court  for  one  of 
said  districts  to  act  as  secretary  of  said  board,  and  from  time  to 
time  substitute  another  and  fix  a  compensation  to  be  paid  for 
such  service,  not  exceeding  the  sum  of  five  hundred  dollars  per 
annum.     Such  board  may  also  designate  an  attendant  of  saA 
court  to  act  as  attendant  of  said  board,  and  from  time  to  time 
substitute  another,  and  fix  a  rea8'>uablp  compensation  to  be  paid 
for  such  service.     Such  board  shall  establish  public  rules  relative 
to  its  meetings,  which  as  far  as  possible  shall  be  held  at  regular 
times,  to  the  keeping  and  preservation  of  its  minutes  and  to  the 
public  inspection  of  the  same  under  the  care  of  the  secretary  at 
reasonable  times. 
L.   1901,   ch.  4C6,   8  1474;  L.  1904.  ch.  735;  L.  1907,  eh.  0OS. 

i   12.   [Am*d,   lOOa,   1007,   1008.]     Board   to   make    rniea. 

Said  board  of  justices  shall  adopt,  and  may  from  time  to  time 
amend  or  add  to  rules  relating  to  the  following  subjects: 

1.  As  to  the  hours  at  which  court  shall  be  opened  on  each  day, 
and  what  officers  shall  be  in  attendance. 

2.  As  to  the  order  of  business  and  manner  of  its  discharge. 

3.  As  to  the  manner  in  which  the  clerks,  deputy  clerks,  assist- 
ant clerks,  stenographers,  interpreters,  attendants  and  employees 
shall  perform  their  duties,  the  manner  of  keeping  records  and 
papers,  the  collection  and  disposition  of  moneys  and  keeping 
accounts  of  the  same. 

4.  As  to  the  maintenance  of  order  in  and  about  the  courts  and 
offices  thereof. 

5.  As  to  the  forms  and  practices  in  said  court. 

6.  As  to  a  calendar  in  each  district  of  actions  reserved  gen- 
erally, to  which  actions  may  be  transferred  notwithstanding  the 
provisions  of  section  one  hundred  and  ninety -three  and  one  hun- 
dred and  ninety-four  of  this  act. 

7.  As  to  trial  calendars  and  the  transfer  for  trial  from  one 
part  to  another  in  the  same  district  of  special  proceedings  and 
of  actions  not  necessarily  triable  in  a  part  designated  for  jury 
trials  under  the  next  section  of  this  act.  The  said  board  may 
also  provide  for  the  transfer  from  any  part  to  a  jury  trial  part 
in  the  same  district  of  any  special  proceeding  or  any  action  triable 
by  jury. 

8.  As  to  the  reports  to  the  comptroller  by  the  clerks  of  the  dis- 
burseriient  by  them  of  the  moneys  paid  to  them  upon  demands 
for  jury  trials  and  as  to  the  payment  to  the  comptroller  of  the 
city  of  New  York  of  any  surplus  of  said  moneys  after  the  pay- 
ment therefrom   of  tho   fees  for  serving  jurors  and  of  juron. 
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Such  rules  shall  be  submitted  to  the  presiding  justices  of  the 
appellate  divisions  of  the  first  and  second  departments  of  the 
supreme  court,  and  when  approved  by  them  shall  go  into  effect 
and  have  the  force  of  law. 

L.  1001.  cb.  4G6,  S  1375;  L.  1003.  ch.  282;  L.  1904,  ch.  988;  L.  1907.  ch. 
603;  L.  1008,  ch.  431.  In  effect  i^pt.  1.  1908. 

i   13.   [Am'd,  1907,  1908.J    Parts  of  court;  how  held. 

The  board  of  justices  shall  from  time  to  time  establish  parts 
of  said  court  and  shall  assign  justices  to  hold  the  several  parts 
so  established,  but  no  justice  shall  be  assigned  to  sit  outside  of 
the  borough  for  which  he  was  elected  or  appointed,  excepting 
in  one  of  the  cases  specified  in  section  thirteen  hundred  and 
fifty-five  of  the  Greater  New  York  charter,  as  amended  by 
chapter  six  hundred  and  three  of  the  laws  of  nineteen  hundred 
and  seven.  No  justice  shall  sit  in  any  one  district  for  two  suc- 
cessive months,  nor,  in  the  borough  of  Manhattan,  for  more  than 
three  mouths  in  any  one  year,  nor  in  the  boroughs  other  than 
Manhattan  for  more  than  the  minimum  number  of  months  under 
a  system  of  complete  rotation  by  the  justices  within  such  bor- 
oughs respectively.  Of  the  parts  so  established  in  the  borousrhs 
of  Manhattan  and  the  Bronx  one  or  more  parts  in  each  district 
shall  be  designated  for  the  trial  by  jury  of  all  actions  triable  in 
that  district  in  which  a  defendant  is  not  under  arrest.  Said 
board  shall  provide  for  the  transfer  of  every  such  action  to  one 
of  the  parts  in  which  it  is  triable  and  shall  prescribe  on  what 
days  jury  trials  shall  be  had  in  each  part  so  designated  and  such 
trials  shall  have  a  preference  on  such  day. 

Am'd  by  L.   1907,  ch.  603 ;   L.   1908,   eh.    481 .     In  effect  Sept.   1,   1908. 

S   14.  Concurrence  of  majority. 

The  concurrence  of  a  majority  of  all  the  members  of  said  board 
shall  be  necessary  to  adopt  any  resolution  thereof. 

L.  1001,  ch.  466,   i  1370. 

(   16.  Actions  may  be  continued  before  another  Justice. 

The  trial  of  an  action  or  special  proceeding  may  be  continued 
from  day  to  day,  or  from  one  day  to  any  other  day  or  days  until 
the  same  is  finished.  A  special  proceeding  commenced  before  one 
justice  may  be  continued  before  any  other  justice  having  juris- 
diction of  the  subject-matter,  the  same  as  though  it  had  been 
originally  commenced  before  him.  A  transcript  of  any  proceed- 
ings had  befofe  either  of  said  justices,  or  of  any  paper  filed  with 
the  clerk,  or  of  the  minutes  of  any  testimony  taken  by  or  before 
said  justice,  certified  by  the  clerk  or  said  justice  to  be  correct, 
shall  be  presumptive  evidence  of  the  facts  therein  contained. 

S  10.  Death  or  removal  of  Justice  not  to  Impair  pro- 
ceedlnflTSy   et  cetera. 

No  process,  action,  judgment,  execution  or  proceeding  shall 
abate  or  be  discontinued  by  reason  of  the  death,  removal  from 
office,  or  vacancy  in  office  of  any  justice,  but  the  respective  suc- 
ces-sor  in  office  of  the  said  justice  shall  proceed  to  hear,  try, 
determine  and  give  judgment  in  and  upon  the  same,  and  upon 
all  matters  and  things  pending  before  and  undecided  or  not  acted 
upon  or  indorsed  by  thoir  predecessors  in  office,  with  the  same 
powers,  jurisdiction,  and  authority,  as  their  predecessors  had. 
L.   1857,   ch.  844;   L.    1882,   ch.  410,    i   1390. 
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8  17.   [Am>d,  1007.]      Conrti  wbere  beld. 

The  said  court  shnll  be  held  in  each  of  the  districts  in  one  or 
more  ports  as  fixed  by  the  board  of  ju8tioc»8,  by  the  justice  cr 
justices  assigned  to  hold  such  parts,  at  the  places  provided  by 
the  commissioners  of  the  sinking  fund,  and  in  accordance  with 
law,  at  such  hours  in  every  judicial  day  or  so  often  as  the  board 
of  justices  of  the  municipal  court  shall  direct,  and  must  con- 
tinue in  session  so  long  as  the  public  interest  requires;  and  it 
shall  be  the  duty  of  the  commissioners  of  the  sinking  fund  to 
provide  a  suitable  place  for  the  holding  of  said  court  in  each 
of  said  districts,  provided  that  more  than  one  place  for  holding 
such  court  may  be  provided  at  any  time  after  this  act  takes 
effect  in  any  district,  if  the  said  board  of  justices  shall  cortify 
that  the  public  convenience  requires  such  additional  number  of 
places. 

In  each  of  the  districts  in  the  borough  of  Manhattan  there 
shall  on  every  day  of  the  year  except  only  Saturdays,  Sundays 
and  legal  holidays,  during  each  month  of  the  year  excepting 
July  and  August,  be  open  from  at  least  nine  o'clock  in  the  fore- 
noon to  four  o'clock  in  the  afternoon  at  least  one  part  of  said 
court  with  one  of  the  justices  of  said  court  in  attendance  therein, 
who  shall  hear  and  dispose  of  ex  parte  applications  and  shall 
try  actions  for  wages,  summary  proceedings  and  such  other 
actions  or  proceedings  as  may  be  given  a  preference  by  the 
rules  of  the  board  of  justices,  and  attend  to  such  other  business 
as  may  be  directed  by  such  rules.  During  the  months  of  July 
and  August  such  part  shall  be  in  session  as  aforesaid  in  each 
district  for  at  least  two  days  in  each  week.  Similar  parts  may 
be  established  by  the  board  of  justices  to  sit  in  the  boroughs  of 
the  Bronx,  Brooklyn,  Queens  and  Richmond,  as  the  business 
of  said  court  may  require. 

L.  18«2,  oh.  410,  5  1201;  L.  1901,  ch.  466,  S  1371.  AmM  L.  1007.  ch.  608. 
In  effoct  Jan.    1,    1008. 

S  18.  Seals. 

The  said  court  in  each  district  shall  have  official  seals  fur- 
nished at  the  expense  of  the  city,  on  which  shall  be  engraved 
the  arms  of  the  state  of  New  York,  **  Borough  of  Manhattan  " 
(or  whatever  the  borough  may  be),  "  First  District "  (or  what- 
ever the  district  may  be),  but  nothing  herein  contained  shall 
authorize  such   court  to  issue  certificates  of  naturalization. 

L.    1882.    ch.   410.   S  1293;   L.   1001.   ch.   466,   5   1372. 
9  10.  Access   to   conrt-lionMeH. 

The  justices  of  said  court  shall  have  access  and  possession  of 
the  court-houses;  and  it  shnll  be  the  duty  of  the  board  of  alder- 
men of  the  city  of  New  York  and  its  several  officers  charged 
with  duties  in  that  behalf  to  supply  and  pay  for  whatever  may 
be  necessary  for  the  transaction  of  the  business  of  said  court, 
and  the  justices  thereof,  and  to  supply  all  proper  accommoda- 
tions, books,  stationery  and  furniture,  and  to  pay  all  salaries, 
compensations  and  expenses  and  disbursements  herein  authorized, 
and  the  board  of  estimate  and  apportionment  shall  annually 
include  in  its  final  estimate  such  sums  as  may  be  necessary  to 
pay  the  same. 

T*    1001.    oh.    466,    S    1380. 
(  20.  Code,  rules   of  supreme  conrt  npp1leaV»1ei  'vrKen. 

The  provisions  of  the  code  of  civil  procedure  and  rules  and 
regulations  of  the  supreme  court  as  they  may  be  from  time  to 
time,  shall  anplv  to  the  municipal  court  as  fnr  as  the  same  can 
he  mnd(»  applicable,  and  are  not  in  conflict  with  the  provisions  of 
this  act:  in  case  of  such  conflict  this  act  shall  «?ovem, 
L.    1901.    ch;   4fi*\,   fi    1377. 
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TITLE  II. 
"  Actions;  summons;  parties. 

Sec.  26.  In  what  district  brought. 

26.  Actions;  how  commenced. 

27.  Summons;  requisites. 

28.  Form  of  summons. 

29.  Summons;  corporation  counsel  may  lasae,  et  cetera. 

30.  Service;  alias. 

31.  Method  of  service. 

32.  Order  for  service  of  summons,  when  defendant  not  found. 
83.  How  such  service  must  be  made. 

34.  Papers  to  be  filed;  proof  of  service. 

35.  Defendant  when  allowed  to  defend. 
86.  Who  may  serve  summons,  et  cetera. 
37.  Return  day. 

88.  Indorsement  upon  summons. 

89.  Indorsement  upon  summons  where  execution  against  the  person  may 

Issue. 

40.  Parties;  appearance  of. 

41.  Guardian  ad  litem. 

42.  Parties;  who  may  be  Joined. 

43.  Application  of  this  article  to  defendants  Jointly  liable. 

44.  Where  employee  Is  party. 

46.  Who  may  petition  for  leave  to  prosecute  as  a  poor  person. 

46.  Contents  of  petition. 

47.  Order  and  petition  to  be  filed;  when  counsel  assigned. 

48.  When  leave  may  be  annulled. 

49.  When  defendant  may  defend  as  a  poor  person,  et  cetera. 

60.  Defendant's  order. 

61.  Leave  may  be  annulled  as  In  cases  of  plaintiff. 

62.  Appeal  where  plaintiff  or  defendant  poor  person. 

63.  Costs  In  favor  of  petitioner. 

I  25.    [Am'd,  1904,   1907.]      In  what  dliitrlct  broasrltt. 

An  action  or  proceeding  of  which  the  municipal  court  has  juris- 
diction must  be  brought: 

1.  In  a  district  in  which  either  the  plaintiff  or  defendant  or 
one  of  the  plaintiffs  or  one  of  the  defendants  resides,  unless  all 
the  plaintiffs  or  all  the  defendants  reside  out  of  the  city  of  New 
York,  in  which  case  the  action  or  proceeding  may  be  brought  in 
said  court  in  any  district;  provided,  however,  that  whenever  any 
Action  shall  be  brought  by  the  assignee  of  the  cause  of  action, 
such  action  shall  upon  the  demand  of  a  defendant  made  as  pro- 
vided in  subdivision  four  of  this  section,  be  transferred  to  the 
district  in  which  the  defendant  resides  and  the  court  must  make 
an  order  for  such  transfer,  as  provided  in  subdivision  four  of 
this  section. 

2.  If  the  defendant  be  a  corporation  created  by  law,  in  a  dis- 
trict in  which  the  plaintiff  or  either  of  the  i^Iaintiffs  resides,  or 
in  which  (if  it  be  a  corporation)  it  transacts  its  general  business 
or  keeps  an  office  or  has  an  agency  established  for  the  transac- 
tion of  business  or  is  established  by  law,  except  the  corporation 
of  the  city  of  New  York,  which  may  sue,  or  be  sued  in  any  dis- 
trict, except  ns  provided  for  in  subdivision  five  of  this  section. 

3.  By  plaintiffs  not  residing  in  the  city  of  New  York,  in  the 
district  in  which  the  defendant,  or  one  of  the  defendants  resides, 
and  against  a  defendant  or  defendants,  not  residing  in  said  city, 
in  the  district  in  which  the  plaintiff  or  one  of  the  plaintiffs  re- 
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sides;  but  where  all  the  parties  reside  out  of  said  city,  the  action 
may  be  brought  in  auy  district.  No  person  who  shall  have  a. 
place  in  said  city  for  the  regular  transaction  of  business  shall  be 
deemed  a  non-resident  under  the  prorisions  of  this  act. 

4.  If  the  district  in  which  the  action  or  proceeding  is  brought 
is  not  the  proper  district,  the  action  may,  notwithstanding,  be 
tried  therein,  unless  the  action  is  transferred  to  the  proper  dis- 
trict before  trial  upon  demand  of  the  defendant  made  upon  or 
before  the  joinder  of  issue  in  writing  or  in  open  court,  followed 
by  the  consent  of  the  plaintiff  given  in  like  manner,  or  the  order 
of  the  court.  The  demand  must  specify  the  district  to  which 
defendant  requires  the  action  to  be  transferred.  The  court  must 
make  such  order  when  the  district  in  which  the  action  or  pro- 
ceeding is  brought  is  not  the  proper  district,  as  specified  in  this 
section  or  the  next  one,  if  such  demand  be  made. 

5.  All  actions  by  or  on  behalf  of  the  city  of  New  York  to 
recover  a  penalty  or  fine  for  a  violation  of  any  corporation  ordi- 
nance, when  the  amount  of  such  penalty  or  fine  shall  not  exceed 
five  hundred  dollars,  must  be  brought  in  the  district  in  whick  the 
violation  of  such  ordinance  happened  or  occuri  d.  And  all  ac- 
tions to  recover  a  penalty  or  fine  for  a  violation  of  any  provision 
of  the  sanitary  code  or  of  any  regulation  of  the  fire  commissioner 
or  of  any  laws  or  ordinances  which  either  the  health  or  fire 
department  is  authorized,  empowered  and  especially  charged  to 
enforce,  where  the  amount  of  such  penalty  or  fine  shall  not  ex- 
ceed five  hundred  dollars,  must  be  brought  in  the  district  in 
which  such  violation  happened  or  occurred. 

6.  An  action  pending  m  said  court  may  upon  consent  be  trans- 
ferred by  an  order  by  any  justice  of  said  court  to  a  district  other 
than  that  in  which  it  is  pending. 

L.  1901.  ch.  466,  S  1370.  am'd  by  ch.  93.  L.  1904,  and  by  L.  1904.  ch.  625: 
L.    1907,   ch.    603.    In   effect   Jan.    1.    190S. 

9  20.  Action;   I&otv   coiumcnced. 

An^  action  brought  in  the  municipal  court  of  the  city  of  New 
York,  must  be  commenced  by  the  service  of  a  summons,  or  the 
voluntary  appearance  of  and  joinder  of  issues  by  the  parties. 

L.   1882,   ch.   410.   5   1296. 

S  27.  Smnuionai  reqafnftes. 

The  summons  must  be  addrossed  to  the  defendant  by  name,  or 
if  his  name  be  unknown,  by  a  fictitious  name,  and  must  summon 
him  to  appear  before  the  court,  at  the  court-room  thereof,  and  at 
the  time  specified  therein,  to  answer  the  complaint  of  the  plaintiff, 
and  must  state  the  amount  for  which  the  plaintiff  wil!  take  jude- 
nient  if  the  defendant  fail  to  appear  and  answer:  it  must  be 
issued  and  subscrihcfl  by  the  clerk  of  the  conrt  in  the  district 
out  of  which  the  same  is  issned.  or  by  his  assistant  in.  the  name 
of  su«h  clerk,  except  as  provided  in  section  twenty-five  of  this  act. 

L.    1882,   ch.   410,   §   3297. 
S  28.  Form   of   miinniona. 

The  summons  must  bo  substantially  In  the  following  form,  the 
blanks  being  properly  filled  out. 
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MUNICIPAL  COUBT  OF  THE  CITY  OF  NEW  YORK. 
Borough  of  9  district 


plaintiff, 
against 


Sammona. 


defendant . 
7o  the  above  named  defendant: 

You   are  hereby  summoned   and   required  to   appear  in   this 
action  in  the  municipal  court  of  the  city  of  New  York,  borough 

of district,  in  the  court  room  thereof, 

at  ,  in  the  city  of  New  York,  on  the day  of 

19. .»  at o'clock  in  the  forenoon,  to  answer 

the  complaint  of  the  plaintiff  in  this  action,  who,  if  you  then 
fail  to  appear  and  answer  will  take  judgment  against  you  for 

the  sum  of dollars,  with  interest  from  the day 

of  ^  19. .,  together  with  the  costs  of  this  actios. 

Dated,  New  York 19... 


[New.)  Clerk. 

f  20.  [Am'd,  1006.]  Snmmoii«|  attorney-general  and  corpo* 
ration  counsel  may  issue,  et  cetera. 

In  any  and  all  actions  brought  in  the  name  of  the  people  of  the 
state  of  New  York  by  the  attorney-general  or  in  the  name  of  the 
city  of  New  York,  or  of  any  department,  board,  or  officer  thereof, 
by  the  corporation  counsel  of  the  city  of  New  York,  as  attorney 
for  said  city,  or  said  department,  board  or  officer  thereof,  to 
recover  a  penalty  or  penalties  for  the  violation  of  any  laws  or 
ordinance,  the  summons  may  bo  issued  out  of  said  court  by  the 
attorney-general  or  by  the  corporation  counsel  in  his  own  name 
without  the  same  being  subscribed  by  the  clerk  of  the  court 
where  such  action  or  actions  are  brought,  and  in  such  actions  the 
attorney -general  or  the  corporation  counsel  shall  not  be  required 
to  pay  to  the  clerk  of  the  court  the  fees  in  the  action,  but  shall 
account  therefor  to  the  city  treasurer  and  shall  collect  the  same 
from  the  defendant,  when  judgment  is  recovered;  and  no  fees 
or  costs  shall  be  demanded  of  the  people  of  the  state  of  New  York 
or  the  attorney-general  or  of  the  said  the  city  of  New  York,  or 
any  board  or  officer  thereof  in  any  such  suit  or  proceeding. 

L.  1001,  cb.  460,  S  1384;  L.  1905,  ch.  73.      In  effect  March  17,  1906. 

S  30.  Service)  alios. 

An  action  shall  be  deemed  commenced,  at  the  time  the  summons 
is  actually  delivered  for  service.  If  the  marshal,  or  other  person 
having  the  summons  to  serve,  cannot  find  the  defendant  so  as  to 
serve  him  therewith  as  required  by  this  act,  he  must  so  return, 
and  the  clerk  shall^at  the  request  of  the  plaintiff,  if  made  between 
the  last  day  when  service  could  be  had  and  the  return  day  men- 
tioned in  said  summons  or  alias,  including  such  return  day,  con- 
tinue from  time  to  time  to  issue  another  summons,  to  be  known 
as  and  stamped  "  alias,"  until  the  defendant  is  served. 

L.  1882,  cb.  410.  $  1303. 

{  31.  Method  of  service. 
The  summons  must  be  served  as  follows: 

1.  If  an  action  be  against  a  corporation,  by  delivery  of  a  copy 
to  the  president  or  other  head  of  the  corporation,  or  to  the  secre- 
tary, cashier,  or  managing  agenb  thereof,  but  when  no  such  officer 
resides  in  the  city,  to  a  director  resident  therein. 

2.  If  against  a  minor  under  the  age  of  fourteen  years,  by  de- 
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livery  of  a  copy  to  sucb  minor,  and  also  to  his  father,  mother  or 
euardian,  or  If  they  be  not  within  the  city,  then  to  any  porsoo  har- 
Inpr  the  care  or  control  of  said  minor,  or  with  whom  he  resides,  or  ic 
whose  service  he  is.    '' 

3.  If  afralnst  a  person  Judicially  declared  to  be  of  nnsoand  mind, 
or  incapable  of  conducting  his  own  affairs  In  consequence  of  habit  jal 
drunkenness,  or  for  anv  other  cause,  and  for  whom  a  committee  has 
been  appointed,  by  delivery  of  a  copy  to  such  committee  and  of  ih« 
defendant  personally. 

4.  In  all  other  cases  to  the  defendant  personally,  except  as  in  this 
act  otherwise  specially  provided. 

L  1882,  ch.  410.  §  1300. 

{  82.  Order  for  service  of  sammoniti  ^Erheii  defendant  aot 
found. 

An  order  for  the  service  of  a  summons  upon  a  defendant  re:sidigff 
within  the  city,  may  be  made  by  the  court  in  the  district  in  which 
an  action  is  brought  after  an  alias  summons  has  been  dniy  issued, 
upon  satisfactory  proof  by  the  affidavit  of  a  person  not  a  party  to 
the  action,  and  the  return  of  a  marshal,  that  proper  and  diligent 
effort  has  been  made  to  serve  the  summons  upon  the  defendant,  and 
that  the  place  of  his  sojourn  cannot  be  foimd.  or  if  he  is  w^itbin  the 
city  that  he  avoids  service  so  that  personal  service  could  not  be  made. 
C.  C.  P.,  {  435l 

S  83.   HoiT  iineh  service   miMt  be  made. 

The  order  must  direct  that  the  service  of  the  summons  be  made, 
by  leaving  a  copy  thereof,  and  of  the  order,  at  the  residence  of  the 
defendant,  with  a  person  of  proper  age,  if  upon  reasonable  applica- 
tion, admittance  can  l)e  obtained,  and  such  person  found  who  will 
receive  it ;  or.  If  admittance  cannot  be  obtained,  nor  such  a  person 
found,  by  affixing  the  same  to  the  outer  or  other  door  of  the  defend- 
ant's residence,  and  by  depositing  another  copy  thereof,  properly 
enclosed  in  a  post-paid  wrapper,  addressed  to  him,  at  his  place  of 
residence,  in  a  post-office  In  the  borough  In  which  he  resides :  or  upon 
proof  being  made  by  affidavit  that  no  such  residence  can  l>e  found, 
service  of  the  summons  may  be  made  in  such  manner  as  the  crnrt 
may  direct. 

C.  C.  P..  S  430. 

$  34.   [Am*d  lOOO]   Papern  to  be  filed;  proof  of  iiervice. 

The  order,  and  the  papers  upon  which  it  was  granted,  must  be 
filed,  and  the  service  must  be  made,  not  less  than  six  days  before 
the  return  dnv  of  the  summons ;  otherwise  the  order  becomes  inop- 
erative. On  filing  an  affidavit  showing  service  according  to  the  order, 
the  summons  is  deemed  served  and  the  same  proceedings  may  be  taken 
thereupon,  as  if  the  personal  service  thereof  had  been  made  except 
that  no  execution  against  the  person  shall  issue  upon  a  judgment 
obtained  after  such  service.  The  summons,  when  returned  to  the 
clerk's  office,  shall  be  Indorsed  with  the  residence  or  post-office  address 
of  the  plalntiflT,  and  also  the  name  and  post-office  address  of  the 
attorney,  if  any.  The  Indorsement  upon  the  summons  of  the  address 
of  the  plaintiff  shall  be  deemed  his  post-office  address  for  the  pur- 
pose of  the  service  of  papers  in  all  cases  where  pivpers  may  be  served 
upon  the  plaintiff. 
C.  C.  P.,  §  437,  am'd  L  1009.  ch.  408.    In  effect  Hay  25. 1909. 

$  39.  Defendant  ^ivben  allo'wed  to  defend. 

Where  the  summons  Is  served,  pursuant  to  an  order  made  as. 
herein  prescribed,  and  the  defendant  so  served  does  not  appear, 
he  or  nis  representative  must  upon  good  cause  shown  and  upon 
Just  terms  be  allowed  to  defend  the  action  at  any  time  within 
six  months  after  personal  service  of  written  notice  thereof:  or  if 
Buch  notice  has  not  l>een  served,  within  two  years  after  the  entry 
of  the  Judgment.  If  the  defense  is  successful,  and  the  Judemont, 
or  any  part  thereof  has  been  collected  or  otherwise  enforced, 
such  restitution  may  thereupon  be  compelled  as  the  court  directs, 
but   the    title    to   property    sold,    to   a   purchaser    In   good   faith  by 
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virtue  of  an  execution  issued  upon  the  judgment,  shall  not  be 
affected  thereby, 
c.  c.  P.,  S  445. 

{ 86.  IVlno   may   ner-ve  snmmoifts,   et  cetera. 

The  summons,  and  in  a  proper  case  a  copy  of  the  complaint, 
or  a  precept  in  summary  proceedings,  may  be  served  by  a  marshal 
or  by  any  person  not  a  party  to  the  action,  who  is  over  the  age 
of  eighteen  years.  Proof  of  service  by  such  person  other  than  a 
marshal  must  be  made  by  his  affidavit  which  must  state  the  par- 
ticular place,  time,  and  manner  of  service,  and  that  the  affiant 
knew  the  person  so  served  to  be  the  person  mentioned  and 
described  in  the  summons  as  defendant  therein. 

L.  1882.  ch.  410,   %  1301. 

I  37.  Return  day. 

The  return  day  mentioned  in  the  summons  must  not  be  more 
than  twelve  days  from  its  date  and  except  in  the  case  where  an 
order  of  arrest  hpd  been  issued,  must  be  served  at  least  six  days 
before  the  time  of  apearance. 

L.  1882.  ch.  410,   S  1208. 

S  88.  Indomement  upon  •nmmoiis. 

In  an  action  to  recover  a  penalty  or  forfeiture  given  by  a 
statute  or  ordinance  if  a  copy  of  the  complaint  is  not  delivered 
to  the  defendant  with  a  copy  of  the  summons,  a  general  reference 
to  the  statute  or  ordinance  must  be  indorsed  upon  the  copy  of 
the  sunvnons  so  delivered  in  the  following  form:  "  According 
to  the  provisions  of,"  et  cetera;  adding  such  a  description  of  the 
statute  or  ordinance  as  will  identify  it  with  convenient  certainty, 
and  also  specifying  the  section  if  penalties  or  forfeitures  are 
given,  in  different  sections  thereof,  for  different  acts  or  omissions, 
and  the  proof  of  service  of  such  summons  must  show  that  the 
copy  served  on  the  defendant  likewise  had  such  indorsement 
thereon. 

C.  C.  P..  1 180T. 

130.  Indorsement  npon  ■nmmonni  vrlnere  execution 
aflralnst  the  person  may  be  iasned. 

In  an  action  where  an  execution  may  issue  against  the  person 
upon  a  judgment  rendered  in  favor  of  the  plaintiff,  unless  a 
verified  complaint  is  served  with  the  summons,  a  general  refer- 
ence to  that  fact  must  be  indorsed  by  the  clerk  upon  the  sum- 
mons and  upon  the  copy  to  be  served  on  defendant  in  the  follow- 
ing form:  **  Plaintiff  claims  defendant  is  liable  to  arrest  and 
imprisonment  in  this  case."  In  the  event  of  there  being  no  such 
indorsement,  no  execution  against  the  person  shall  issue,  and  the 
proof  of  service  of  such  summons  must  show  that  the  copy 
served  on  the  defendant  likewise  had  such  indorsement  upon  it 

[New.] 

t  40.  Parties)  appearance  of. 

A  party  to  an  action  in  the  municipal  court  of  the  city  of  New 
Xork,  who  is  ^f  full  age,  mfly  appear  and  prosecute  or  defend  the 
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name,  in  person  or  by  an  attorney,  at  his  election,  unless  he  has 
been  judicially  declared  to  be  incompetent  to  manage  his  affairs. 
C.  C.  P.,  I  2880;  Bee.  also,  L.  1882,  ch.  410,  S  1294. 

{  41.  Guardian  ad  litem. 

When  a  flrnardian  is  necessary  he  must  be  appointed  by  the 
court  as  follows: 

1.  If  the  infant  be  plaintiff,  the  appointment  must  be  made 
before  the  summons  is  issued,  upon  the  application  of  the  infant, 
if  he  be  of  the  age  of  fourteen  years  or  upwards;  if  under  that 
age,  upon  the  application  of  some  relative  or  friend.  The  con- 
sent in  writing  of  the  guardian  to  be  appointed  and  to  be  respon- 
sible for  costs,  if  he  fail  in  the  action,  must  be  filed  with  the  clerk 
of  the  court,  in  the  district  in  which  the  action  is  brought,  except 
in  cases  where  a  free  summons  is  provided  for  by  this  act. 

2.  After  the  service  and  return  of  a  summons  against  an  infant 
defendant  no  other  proceedings  shall  be  taken  in  the  action,  until 
a  person  has  been  appointed  to  appear  as  his  guardian  for  the 
purpose  of  the  action.  Upon  the  nomination  of  the  defendant, 
the  court  must  appoint  a  proper  person  for  that  purpose.  If  the 
defendant  does  not  appear  upon  the  return  of  the  summons,  or 
if  he  neglects  or  refuses  to  nominate,  the  court  may,  on  the  appli- 
cation of  the  plaintiff,  appoint  any  proper  person  as  his  guardian. 
The  written  consent  of  the  person  so  appointed,  must  be  filed 
with  the  clerk  of  the  court  before  his  appointment.  The  guardian 
so  appointed  is  not  responsible  for  any  costs. 

C.  C.  P..  t  2888;  L.  1882,  ch.  410,  J  1296. 

I  42.  Partieaii  rvlko  may  be  Joined. 

Parties  plaintiff  or  defendant  may  be  joined  as  follows: 
t.  All  persons  having  an  interest  in  the  subject  of  the  action, 
and  in  obtaining  the  judgment  demanded,  may  be  joined  as  plain- 
tiffs, except  as  otherwise  expressly  prescribed  in  Uiis  act. 

2.  Any  person  may  be  made  a  defendant  who  has  or  claims 
an  interest  in  the  controversy  adverse  to  the  plaintiff,  or  who 
is  a  necessary  party  defendant,  for  the  complete  determination 
or  settlement  of  a  question  involved  therein,  except  as  other- 
wise expressly  prescribed  in  this  act. 

3.  Every  action  must  be  prosecuted  in  the  name  of  the  real 
party  in  interest,  except  that  an  executor  or  administrator,  a 
trustee  of  an  express  trust,  or  a  person  expressly  authorized  by 
statute,  niay  sue,  without,  joining  with  him  the  person  for  who«e 
benefit  the  action  is  prosecuted.  A  person,  with  whom  or  in 
whose  name,  a  contract  is  made  for  the  benefit  of  another,  is  a 
trustee  of  an  express  trust,  within  the  meaning  of  this  section. 

4.  In  an  action  or  special  proceeding  a  married  woman  appears, 
prosecutes  or  defends  alone  or  joined  with  other  parties  as  if  she 
was  single.  It  is  not  necessary  or  proper  to  join  her  husband 
with  her  as  a  party  in  any  action  or  special  proceeding  affecting 
her  separate  property.  The  husband  is  not  a  necessary  or  proper 
party  to  an  action  or  special  proceeding  to  recover  damages  to 
the  person  or  estate  of  his  wife,  and  all  sums  that  may  be 
recovered  in  such  actions,  or  special  proceedings  shall  be  the 
separate  property  of  the  wife.  The  husband  is  not  a  necessary 
or  proper  party  to  an  action  or  special  proceeding  to  recover 
damages  to  the  person,  or  estate,  of  another  on  account  of  the 
wrongful  acts  of  his  wife  committed  without  his  instigation. 
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5.  Two  or  more  persons,  severally  liable  upon  the  same  written 
instrument,  including  the  parties  to  a  bill  of  exchange  or  a 
promissory  note,  whether  the  action  is  brought  upon  the  instru- 
ment, or  by  a  party  thereto  to  recover  against  other  parties  liable 
over  to  him;  may,  all  or  any  of  them,  be  included  as  defendants 
in  the  same  action,  at  the  option  of  the  plaintiff,  and  the  joinder 
of  a  person,  as  defendant  in  an  action,  with  another  person  as 
prescribed  in  this  section,  does  not  affect  his  riglit,  to  any  order 
or  other  relief,  to  which  he  would  have  been  entitled.  If  he  had 
been  separately  sued  in  the  action. 

C.  O.   P.,  U  446-467,  3347. 

148.  Application  of  tl&ls  article  to  defendaat*  Jointly 
liable. 

The  last  section  does  not  affect  a  defense  or  other  objection  of 
a  defendant,  groAving  out  of  the  failure  to  join  in  the  action  two 
or  more  persons  jointly  liable;  and  as  regards  the  other  parties 
to  the  action,  persons  jointly  liable  are  regarded  as  one  party, 
for  every  purpose  contemplated  by  that  section. 

0.  C.  P.,  i  457. 

S44«  TVl&ere  employee  is  party. 

When  an  action  is  brought  by  an  employee  against  an  employer 
for  services  performed  by  such  employee,  male  or  female,  the 
clerk  of  the  said  municipal  court  in  the  district  in  which  the 
action  is  brought,  shall  issue,  a  free  summons  when  the  plaintiff's 
demand  is  less  than  fifty  dollars  and  the  plaintiff  is  a  resident 
of  the  city  of  New  York,  and  proof  by  the  plaintiff's  own  affidavit 
that  he  has  a  good  and  meritorious  cause  of  action  and  of  the 
nature  of  such  action  and  of  said  plaintiff*s  residence,  and 
whether  previous  application  therefor  has  been  made,  shall  be 
duly  presented  to  and  filed  with  the  clerk  of  the  municipal  court 
where  such  action  shall  be  brought  and  he  shall  not  demand  or 
receive  any  fee  whatsoever  from  the  plaintiff  or  his  agents  or 
attorneys  in  such  action,  unless  the  plaintiff  shall  demand  a  trial 
jury,  in  which  case  the  plaintiff  must  pay  to  the  clerk  of  the 
municipal  court  where  such  action  shall  be  pending  the  sum  of 
four  dollars  and  fifty  cents. 

li.  1882,  cb.  410,  i   1416;  L.  1887.  cb.  387. 

§45.  Who  may  petition  for  leave  to  prosecute  as  a  poor 
person. 

A  person  whether  an  adult  or  infant,  who  alleges  that  he  has 
a  cause  of  action  against  another  person,  may  apply  by  petition 
to  the  court  for  leave  to  prosecute  as  a  poor  person,  and  to  have 
an  attorney  and  counsellor  assigned  to  conduct  his  action. 

c.  c.  P.,  i468. 

f  40.  Contents  of  petition. 

The  petition  must  state: 

1.  The  nature  of  the  action  brought  or  intended  to  be  brought 

2.  That  the  applicant  is  not  worth  one  hundred  dollars,  besides 
the  wearing  apparel  and  furniture  necessary  for  himself  and  his 
family,  and  the  subject  matter  of  the  action  and  whether  he 
has  made  any  previous  application  for  leave  to  sue  as  a  poor 
person.    It  must  be  verified  by  the  applicant's  affidavit,  unleM 
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the  applicant  is  an  infant  under  the  age  of  fourteen  years,  and 
in  that  case  by  the  affldarit  of  his  guardian  appointed  in  said 
action,  and  supported  by  a  certificate  of  a  counsellor  at  law  to 
the  effect  that  he  has  examined  the  case  and  is  of  the  opinioD 
that  the  applicant  has  a  good  cause  of  action.  The  petition  may. 
however,  be  verified  before  the  clerk  or  assistant  clerk  of  said 
municipal  court  in  the  district  in  which  the  action  is  brought, 
and  the  certificate  of  said  clerk  or  assistant  clerk,  that  he  has 
inquired  into  the  facts  of  the  case  and  that  in  his  opinion  the 
plaintiff  has  a  prima  facie  cause  of  action,  shall  have  tbe  same 
force  and  effect  as  the  certificate  of  an  attorney. 
C.  C.  P..  J  450. 

t47.  Order  nnd  petition  to  be  llled}  i;vbeii  counsel  oa* 
sigrned. 

The  court  to  which  the  petition  is  presented,  if  satisfied  of  thf 
truth  of  the  facts  alleged,  and  that  the  applicant  has  a  good 
cause  of  action,  may,  by  order,  which  may  be  endorsed  on  peti- 
tion, admit  him  to  prosecute  as  a  poor  person,  and  where  there 
is  a  certificate  of  a  counsellor  at  law,  as  prescribed  in  the  last 
section,  may  assign  to  him  an  attorney  and  counsel  to  prosecute 
his  action,  who  must  act  therein  without  compensation.  Such 
petition  and  order  must  be  filed  with  the  clerk  of  the  court  in 
the  district  in  which  the  action  is  brought 

C.  C.  P..  «  460. 

{48.  IVhen  lea-re  may  be  annulled. 

If  the  person  so  admitted  is  guilty  of  deception  in  the  i>etition 
or  of  improper  conduct  in  the  prosecution  of  the  action,  or  of 
wilful  or  unnecessary  delay,  the  court,  may  in  its  discretion, 
annul  the  order,  admitting  him  to  prosecute  as  a  poor  person: 
and  he  shall  thereafter  be  deprived  of  all  the  privileges  conferred 
thereby. 

O.  C.  P.,  f  462. 

140.  l¥l&en  defendant  may  defend  as  a  poor  person,  et 
cetera. 

A  defendant  in  an  action  in  said  court  may  petition  the  court 
in  which"  the  action  is  pending  for  leave  to  defend  the  action  as 
a  poor  person,  and  to  have  an  attorney  and  counsellor  assigned 
to  conduct  his  defense;  as  follows: 

1.  By  an  oral  application  made  in  open  court,  by  defendant,  on 
the  return  day,  and  a  statement  under  oath,  of  the  same  matters, 
respecting  his  ability  as  are  reijuirod  to  be  contained  in  a  petition 
for  leave  to  prosecute  as  a  poor  person;  or 

2.  By  a  petition  verified  before  the  clerk  or  assistant  derk, 
accompanied  by  his  certificate  relating  to  the  defense  in  the  same 
manner  as  prescribed  in  section  forty-two  of  this  act;  or 

3.  By  a  verified  petition  supported  by  a  certificate  of  a  conn- 
sellor  at  law  relating  to  the  defense,  in  the  same  manner  as  pre- 
scribed in  section  forty-two  of  this  act. 

G.  O.  P..  U  463,  464. 

fBO.  Defendant's  order. 

The  court  to  which  the  application  is  made  or  petition  is  pre- 
sented as  prescribed  in  the  last  section,  if  satisfied  of  the  truth 
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of  the  facts  stated  as  to  defendant's  ability,  and  that  the  appli- 
cant has  a  good  defense  if  proyed  on  the  trial,  may,  by  order, 
admit  him  to  defend  as  a  poor  person  and  may  assign  counsel  to 
condnct  his  defense,  or  may,  in  case  of  verified  pleadings,  direct 
the  clerk  or  assistant  clerk  of  said  court,  to  prepare  and  file  an 
answer,  verified  before  him  by  defendant,  or  may  assign  a  coun- 
sellor at  law  present  in  court  to  prepare  and  file  an  answer  which 
may  be  verified  before  the  clerk  or  assistant  clerk  of  said  court. 

[New.] 

f  SI.  Leave  may  be  anmilled  am  in  ca«e  of  plaintiff. 

The  provisions  relating  to  an  order  to  be  made  upon  an  appli- 
cation for  leave  to  prosecute  as  a  poor  person  and  the  proceed- 
ings subsequent  thereto  apply  to  an  order  and  subsequent  pro- 
ceedings upon  an  application  for  leave  to  defend  as  a  poor  person. 

C.  C.  P.,  1  465. 

{ S2.  Appeal  'wliere  plaintiff  or  defendant  poor  person. 

An  order  made  as  prescribed  in  this  article,  does  not  authorize 

the  petitioner  to  take  or  maintain  an  appeal  as  a  poor  person; 

but  where  an  appeal  is  taken  by  the  adverse  party  the  order  is 

applicable  in  favor  of  the  petitioner  as  respondent  in  the  appeal. 

C.  C.  P..  §400. 

{  68.  Costs  In  fa-vor  of  petitioner. 

Where  costs  are  awarded  in  favor  of  a  person  who  had  been 
admitted  to  prosecute  or  defend  as  a  poor  person  as  prescribed 
Sn  this  article,  they  must  be  paid  over  to  his  attorney,  when  col- 
lected from  the  adverse  party  and  distributed  among  the  attor- 
neys and  counsel  assigned  to  the  poor  person,  as  the  court  directa 

O.C.P..I«*7.  ^^ 
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TITLE  in. 

Provisional  remedies;  and  actions  to  foreclose  a  lien  on  t 

chattel. 

Article  1.  Order  of  arrest. 

2.  Attachment. 

3.  RepleTln. 

4.  Action  to  foreclose  a  lien  on  a  chatteL 

ARTIGL.G:   FIRST. 

Order  of  arrest 

Sec.  56.  Process  to  be  served  by  marshal. 

50.  In  what  cases  order  of  arrest  to  be  granted. 

67.  Affldavlt  and  underta!ilng  upon  granting. 

58.  What  to  direct. 

69.  Papers  to  be  dellyered  to  arrested  person;  proceedingt  tbereopon. 

60.  Proceedings  in  case  justice  is  a  witness. 

61.  Plaintiff  to  be  notified  of  arrest. 

62.  Bail  or  deposit  before  return. 

63.  Bail  may  be  examined. 

64.  Bail  or  deposit  after  return. 

66.  When  and  how  defendant  to  remain  in  custody. 

66.  Duty  of  marshal. 

67.  Undertaking  by   arrested  defendant  on   applying  for   adjoumment. 

68.  Motion  to  discharge  from  arrest. 

69.  Privilege  from  arrest. 

70.  Sections  applicable  as  to  undertakings,  et  cetera. 

i  S5.  Proceaa  to  be  aerred  br  ina.r«]iAl. 

An  order  of  arreet,  warrant  of  attachment  or  reanisition  to 
replevy,  issued  by  or  out  of  the  municipal  court  of  the  city  of 
New  York,  shall  be  seryed  and  executed  by  a  marshal  of  the  city 
of  New  York. 

L.  1883,  Ota.  410. 11802. 

i  66.  [Am'd,  1903.]  In  'vrbat  case*  order  of  arrest  to  be 
ffranted* 

An  order  to  arrest  the  defendant  must  or  may  be  granted, 
directed  to  any  marshal  of  said  dty,  in  the  following  cases,  but 
no  female  can  be  arrested  except  for  a  wilful  injury  to  person  or 
property: 

1.  In  an  action  for  the  recovery  of  damages,  in  a  cause  of 
action  not  arising  on  contract,  when  the  defendant  is  not  a  resi- 
dent of  the  city  of  New  York,  or  is  about  to  remove  therefrom, 
or  when  the  action  is  for  a  wilful  injury  to  person  or  property. 

2.  In  an  action  for  a  fine  or  jpenalty,  or  for  money  or  property 
embezzled  or  wrongfully  misapplied  or  converted  to  his  own  use 
by  a  public  oflBcer,  or  an  officer  of  a  corporation,  or  an  attorney, 
factor,  broker,  agent  or  clerk,  in  the  course  of  his  emplojrment  as 
such,  or  by  any  other  person  acting  in  a  fiduciary  capacity. 

3.  Whore  the  defendant  has  been  guilty  of  a  fraud  in  contract- 
ing the  debt,  or  incurring  the  obligation  for  which  the  action  is 
brought,  or  in  concealing  or  disposing  of  the  property,  for  the 
taking,  detention,  or  conversion  of  which  the  action  is  brought, 
except  that  no  order  of  arrest  shall  be  granted  in  an  action  spjeci- 
fied  in  this  subdivision  where  the  debt  contracted  or  the  obliga- 
tion incurred  over  all  payments  and  set-offs  or  tlie  property 
taken,  obtained  or  converted,  amounts  to,  or  is  valued  at  one 
hundred  dollars,  or  less. 

4.  When  the  defendant  has  removed,  concealed,  or  disposed  of 
his  property,  or  is  about  to  do  so,  with  the  intent  to  defraud  his 

1430 


MUNICIPAL  COURT  ACT. 

creditors,  except  that  no  order  shall  be  granted  in  such  an  action 
ttnleRS  the  plaintiffH  claim  or  demand  over  all  payments  and  set- 
offs exceeds  one  hundred  dollars. 

L.  1883.  ch.  410.  I  1304;  L.  IWd,  oh.  166.    In  effect  April  8.  1908. 
t57.  Aflldavit   and   undertaklnff   upon   erantlns. 

Before  an  order  of  arrest  shall  issue,  the  party  applying?  must 
prove  to  the  satisfaction  of  the  court,  by  the  affidavit  of  himself 
or  some  other  person,  the  facts  on  which  the  application  is 
founded,  and  the  amount  of  his  debt  or  claim  over  all  payments 
and  set-offs.  The  plaintiff  must  also  execute  and  deliver  to  the 
clerk  of  the  court,  in  the  district  in  which  the  action  is  brought, 
a  written  undertaking  approved  by  the  court,  with  such  approval 
endorsed  tnereon,  with  sufficient  surety  or  sureties,  to  the  effect 
that  if  the  defendant  recover  judgment  the  plaintiff  will  pay  to 
him  all  costs  and  extra  costs  that  may  be  awarded  to  the 
defendant,  and  all  damages  which  he  may  sustain  by  reason  of 
the  arrest  not  exceeding  the  sum  specified  in  the  undertaking, 
which  must  be  double  the  amount  claimed.  But  the  proof  and 
security  required  by  this  section  shall  not  be  necessary  where 
the  order  of  arrest  is  issued  for  the  violation  of  a  by-law  or 
ordinance  of  the  city  of  New  York,  or  for  the  recovery  of  a  pen- 
alty or  a  forfeiture  under  the  statutes  of  this  state,  where  the 
city  of  New  York  or  any  department  of  the  government  of  said 
city  authorized  by  statute  to  maintain  an  action,  or  of  the  people 
of  the  state  of  New  York  are  plaintiffs. 

L.   1882.   ch.  410,   f  1306. 

t  S8.  \l^l&at  to  direct. 

An  order  of  arrest,  must  direct  that  the  summons  accompany- 
ing it  be  made  returnable  immediately  upon  the  arrest  of  the 
defendant,  and  it  must  specify  a  sum  in  which  the  defendant 
may  be  let  to  bail. 

L.   1882.  ch.  410,   {  1307. 

tS9.  Paper*  to  be  deliirered  to  arrested  peraoni  proeeeA- 
inara  thereupon. 

The  marshal,  upon  arresting  the  defendant,  by  virtue  of  such 
an  order,  must  at  the  same  time,  serve  upon  him  the  summons, 
and  also  a  copy  of  the  order  of  arrest,  and  of  the  papers  upon 
which  it  was  granted.  He  must  forthwith  bring  the  defendant 
before  the  court.  In  the  district  in  which  the  action  is  brought, 
if  the  court  is  then  in  session;  otherwise  imless  bail  is  given,  as 
prescribed  in  section  sixty-two  of  this  act  he  must  take  the 
defendant  to  the  jail  of  the 'county  in  which  the  district  where 
the  action  is  brought  is  situate,  for  the  confinement  of  prisoners 
in  civil  causes.  The  keeper  thereof  must  confine  the  defendant 
therein.  On  the  next  day  thereafter  when  said  court  is  in  ses- 
sion, the  marshal  must  take  the  defendant  from  the  jail  and 
bring  him  before  the  court. 
L.   1882,   ch.  410,   t  1308. 

SGO.  ProceedlnflTM  in  case  Justice  Is  a  vrltiiess. 

If  it  be  made  to  appear  by  the  affidavit  of  the  defendant  to  the 
satisfaction  of  the  justice  sitting  in  the  district  in  which  the 
action  is  brought,  that  such  justice  is  a  material  witness  in  the 
action,  the  marshal  must  immediately  take  the  defendant  before 
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the  court  in  an  adjoininsr  district  named  by  said  justice,  which 
must  take  cognizance  of  the  action,  and  proceed  therein  the  same 
US  if  the  order  of  arrest  had  been  issued  out  of  the  court  in  the 
latter  district. 

L.    1882,0  c}f.  410,   i  1300. 

161.  Plaintiff  to  be   notified   of  arrest. 

The  marSihal  making  the  arrest  must  immediately  give  notice 
thereof  to  the  plaintiff,  and  endorse  on  the  order  of  arrest,  anti 
subscribe  a  certificate  stating  the  time  of  serving  the  same,  and 
of  giving  notice  to  the  plaintiff. 

L.   1882.  ch.  410,   f  1310. 

t  62.  Ball  or  depoalt  before  return. 

The  defendant  may  give  bail,  by  delivering  to  the  marshal  a 
written  undertaking  to  the  plaintiff,  in  the  sum  specified  in  the 
order  of  arrest,  executed  by  one  or  more  sureties,  to  the  effect 
that  the  defendant  will  attend  in  person  at  the  opening  of  the 
court  on  the  next  day  thereafter  when  it  is  there  in  session,  or 
ho  may  deposit  with  the  marshal  the  sum  specified  in  the  order 
of  arrest.  In  either  case  the  marshal  must  forthwith  release  him 
from  custody. 

li.   1882.   ch.  410,   I  1311. 

§  63.  Bail  may  be  examined. 

Where  bail  is  given  as  prescribed  in  the  last  section,  the  officer 
taking  the  acknowledgment  of  the  undertaking  must,  if  the  mar- 
shal so  requires,  examine  under  oath,  to  a  reasonable  extent,  the 
persons  offering  to  become  bail,  concerning  their  property  and 
their  circumstances.  The  defendant  may  give  bail,  or  make  the 
deposit,  immediately  upon  his  arrest,  at  any  hour  of  the  day  or 
night;  and  he  must  have  reasonable  opportunity  to  seek  for  and 
procure,  bail,  before  being  committed  to  jail.  Where  a  deposit 
is  made,  the  money  deposited  must,  before  the  expiration  of  the 
next  day,  thereafter,  not  being  Sunday  or  a  public  holiday,  be 
paid  by  the  marshal  into  court,  by  paying  the  same  directly  to 
the  clerk  in  the  district  in  which  the  action  is  brought,  which 
said  deposit  shall  be  regarded  as  an  undertaking,  and  shall  have 
the  same  force  and  effect  and  no  other. 

L.   1882,  ch.  410,   S  1312. 

i  64.  Bail  or  depofiit  after  return. 

At  any  time  after  the  return  of  the  marshal,  and  before  final 
judgment,  the  court  may  admit  a  defendant  in  custody  to  bail, 
or  allow  him  to  make  a  deposit;  and  may  direct  his  release  upon 
his  giving  bail  or  making  the  deposit  accordingly.  The  sum  to 
be  deposited  or  the  sum  specified  in  the  undertaking  of  the  bail, 
must  bo  fixed,  and  the  sureties  in  the  undertaking  must  be 
approved  by  the  court,  which  must  be  satisfied  by  their  exam- 
ination, or  by  other  proof,  respecting  their  sufficiency.  The 
undertaking  must  bo  to  the  effect  that  the  defendant  will  at  all 
times,  render  himself  amenable  to  any  mandate  which  may  be 
issued,  to  enforce  a  final  judgment  against  him  in  the  action. 

L.   1882,   ch.  410,    §  13ia 
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i  05.  Wben  and  lno'vr  defendant  to  remain  in  eii«tody« 

Unless  bail  is  given,  or  a  deposit  is  made,  as  prescribed  in  the 
last  three  sections,  the  defendant  must  remain  in  the  jail  by  virtue 
of  the  order  of  arrest,  until  final  judgment  in  the  action;  and  if 
the  judgment  is  against  the  defendant,  until  the  return  of  an 
execution  against  property  issued  thereupon.  But  the  court  must 
direct  him  to  be  brought  into  court,  at  the  time  of  the  trial;  and 
it  may  in  its  discretion,  direct  him  to  be  brought  into  court  at 
any  other  time.  In  either  case  he  must  be  taken  from  the  jail, 
and  brought  into  court  accordingly.  Nothing  in  this  section  shall 
be  so  f  onstnied  as  to  prevent  a  defendant  at  .any  time  after  judg- 
ment from  being  admitted  to  the  jail  liberties  in  the  manner  pro- 
vided by  law,  whether  formal  execution  against  the  person  has 
issued  or  not. 

L.   1882.   ch.  410,   i  1314. 

9  GO.  Duty  of  n&arslial. 

The  marshal  making  the  arrest,  or  another  marshal,  by  direc- 
tion of  the  court,  must  keep  the  defendant  in  custody,  unless  he 
shall  give  the  security  for  his  appearance,  or  until  he  is  duly  dis- 
charged by  order  of  the  court;  but  in  no  case  can  such  detention 
exceed  forty-eight  hours,  excluding  Sundays  and  legal  holidays, 
from  the  time  of  his  first  being  brought  before  the  court,  unless 
within  that  time  the  trial  of  the  action  be  commenced,  and  for- 
mally proceeded  with,  and  resumed  without  any  interruption 
other  than  the  necessary  recess  of  the  court. 

L.    1882.   cb.  410,   t{  1315,   1363. 

t  07.  UndertaklniT  by  arrested  defendant  on  applylnir  for 
adjonrnn&ent. 

If  the  defendant  make  application  for  an  adjournment,  or 
demand  a  jury  trial  at  the  time  he  is  brought  before  the  court, 
before  it  can  be  granted,  he  must,  unless  he  has  given  bail  or 
made  a  deposit,  execute  an  undertaking,  with  one  or  more  suflB- 
cient  sureties,  to  be  approved  by  the  court,  which  approval  lauat 
be  indorsed  on  the  undertaking,  to  the  effect  that  he  will  appear 
on  the  adjourned  day,  and  not  depart  until  duly  discharged 
according  to  law,  or  until  after  the  trial  and  judgment,  and  that 
he  will  surrender  himself  into  custody  if  any  execution  be  issued 
upon  the  judgment  when  obtained  against  him  in  the  action. 

L.    1882.   ch.  410.   Sf  1316,   1303. 

t  08.  Motion  to  diacl&arffe  from  arrest. 

A  defendant,  arrested  as  prescribed  in  this  article,  may,  with- 
out notice,  upon  the  appearance  of  the  plaintiff  before  the  court, 
or  at  any  time  afterwards  before  judgment,  upon  two  days*  notice 
given  personally  to  the  plaintiff,  or  to  his  agent  or  attorney  who 
appeared  for  him  before  the  court,  apply  to  the  court  for  an  order, 
discharging  him  from  arrest.  The  application  may  be  founded 
upon  the  papers  upon  which  the  order  of  arrest  was  granted,  and 
upon  the  complaint,  if  it  has  been  made.  The  court  must  grant 
the  application,  where  it  appears  that  the  case  is  not  within  the 
provisions  of  section  fifty-six  of  this  act.  The  court  must  also, 
upon  the  defendant's  application,  grant  an  order  discharging  him 
from  arrest,  if  the  plaintiff  fails  to  take  out  an  execution,  apon 
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Uvery  of  a  copy  to  sucb  minor,  and  also  to  his  father,  mother  at 
guardian,  or  If  they  be  not  within  the  city,  then  to  any  person  hav- 
ing  the  care  or  control  of  said  minor,  or  with  whom  he  resldci*,  or  in 
whose  service  he  Is.    '^ 

3.  If  aj^ainst  a  person  Judicially  declared  to  be  of  unsoand  mind, 
or  incapable  of  coBductlng  his  own  affairs  in  consequence  of  habitual 
drunkenness,  or  for  anv  other  cause,  and  for  whom  a  committee  has 
been  appointed,  by  delivery  of  a  copy  to 'such  committee  and  of  the 
defendant  personally. 

4.  In  all  other  cases  to  the  defendant  personally,  except  as  In  this 
act  otherwise  specially  provided. 

L  1882.  ch.  410.  \  1300. 

{  82.  Order  for  aervlce  of  fliimmoniti  'vrlien  defendant  not 
found. 

An  order  for  the  service  of  a  summons  upon  a  defendant  residfni; 
within  the  city,  may  be  made  by  the  court  In  tht»  district  In  which 
an  action  Is  brought  after  an  alias  summons  has  been  duly  f9?(ued, 
upon  satisfactory  proof  by  the  affidavit  of  a  person  not  a  party  to 
the  action,  and  the  return  of  a  mar.^hal,  that  proper  and  dlli|?eut 
effort  has  been  made  to  serve  the  summons  upon  the  defendant,  and 
that  the  place  of  his  sojourn  cannot  be  found,  or  If  he  Is  within  the 
city  that  he  avoids  service  so  that  personal  service  could  not  Xm  made. 
C.C.P.,«435l 

S  33.  How^  snch  fiervlce   must   be  made. 

The  order  must  direct  that  the  service  of  the  summons  be  made, 
by  leaving  a  copy  thereof,  and  of  the  order,  at  the  residence  of  the 
defendant,  with  a  person  of  proper  age,  if  upon  reasonable  applica- 
tion, admittance  can  be  obtained,  and  such  person  found  who  will 
receive  it;  or,  if  admittance  cannot  be  obtained,  nor  such  a  person 
found,  by  affixing  the  same  to  the  outer  or  other  door  of  the  defend- 
ant's residence,  and  by  depositing  another  copy  thereof,  pix)pcrly 
enclosed  in  a  post-paid  w^rapper,  addressed  to  him,  at  his  place  of 
residence.  In  a  post-offlce  In  the  Iwrough  In  which  he  resides;  or  upon 
proof  being  made  by  affidavit  that  no  such  residence  can  be  found, 
service  of  the  summons  mny  be  made  in  such  manner  as  the  ccurt 
may  direct. 
C.  0.  P..  §  436. 

S  34.  [Am*d  1001>]  Papem  to  be  filed;  proof  of  Mervice. 

The  order,  and  the  papers  upon  which  it  was  granted,  must  be 
filed,  and  the  service  must  be  made,  not  less  than  six  days  before 
the  return  day  of  the  summons ;  otherwise  the  order  becomes  inop- 
erative. On  filing  an  affidavit  showing  service  according  to  the  order, 
the  summons  Is  deemed  served  and  the  same  proceedings  may  be  taken 
thereupon,  as  if  the  personal  service  thereof  had  been  made  except 
that  no  execution  against  the  person  shall  issue  upon  a  Judgment 
obtained  after  such  service.  Tbe  summons,  when  returned  to  the 
clerk's  office,  shall  be  indorsed  with  the  residence  or  post-olfice  address 
of  the  plaintiff,  and  also  the  name  and  post-office  address  of  the 
attorney,  If  any.  The  indorsement  upon  the  summons  of  the  address 
of  the  plaintiff  shall  be  deemed  his  post-office  address  for  the  pur- 
pose of  the  service  of  papers  in  all  cases  where  pfv>ers  may  !«  served 
upon  the  plaintiff. 
C.  C.  P..  i  437.  am'd  L  1909,  ch.  468.    In  effect  Hay  25, 1909. 

$  39.  Defendant  ivhen  alloired  to  defend. 

Where  the  summons  is  served,  pursuant  to  an  order  made  as, 
herein  prescrll^ed.  and  the  defendant  so  served  does  not  appear, 
he  or  his  representative  must  upon  good  cause  shown  and  tinon 
Just  terms  be  allowed  to  defend  the  action  at  any  time  within 
six  months  after  personal  service  of  written  notice  thereof;  or  if 
mich  notice  has  not  been  served,  within  tw^o  years  after  the  entry 
of  the  Judgment.  If  tbe  defense  Is  successful,  and  the  Jndemont, 
or  any  part  thereof  has  been  collected  or  otherwise  enfonred, 
such  restitution  may  thereupon  be  compelled  as  the  court  directs, 
but   the    title   to   property   sold,    to   a   purchaser   in  good   faith  by 
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virtue  of  nn  execution  Issued  upon  the  judgment,  shall  not  be 
affected  thereby, 
c.  c.  P.,  S  445. 

{ 86.  Wlno   may  serire  summons,  et  cetera. 

The  summons,  and  in  a  proper  case  a  copy  of  the  complaint, 
or  a  precept  in  summary  proceedings,  may  be  served  by  a  marshal 
or  by  any  person  not  a  party  to  the  action,  who  is  over  the  age 
of  eighteen  years.  Proof  of  service  by  such  person  other  than  a 
marshal  must  be  made  by  his  affidavit  which  must  state  the  par- 
ticular place,  time,  and  manner  of  service,  and  that  the  affiant 
knew  the  person  so  served  to  be  the  person  mentioned  and 
described  in  the  summons  as  defendant  therein. 

L.   1882.  cb.  410,   f  1301. 

t87.  Return  day. 

The  return  day  mentioned  in  the  summons  must  not  be  more 
than  twelve  days  from  its  date  and  except  in  the  case  where  an 
order  of  arrest  hpd  been  issued,  must  be  served  at  least  six  days 
before  the  time  of  apearance. 

L.  1882,  cb.  410,   f  1298. 

S  88.  Indorsement  npon  summons. 

In  an  action  to  recover  a  penalty  or  forfeiture  given  by  a 
statute  or  ordinance  if  a  copy  of  the  complaint  is  not  delivered 
to  the  defendant  with  a  copy  of  the  summons,  a  general  reference 
to  the  statute  or  ordinance  must  be  indorsed  upon  the  copy  of 
the  sunimons  so  delivered  in  the  following  form:  "  According 
to  the  provisions  of,"  et  cetera;  adding  such  a  description  of  the 
statute  or  ordinance  as  will  identify  it  with  convenient  certainty, 
and  also  specifying  the  section  if  penalties  or  forfeitures  are 
given,  in  different  sections  thereof,  for  different  acts  or  omissions, 
and  the  proof  of  service  of  such  summons  must  show  that  the 
copy  served  on  the  defendant  likewise  had  such  indorsement 
thereon. 

C.  C.  P.,  »  180T. 

1 80.  Indorsement  npon  summons i  vrbere  execution 
asralnst  the  person  may  be  issued. 

In  an  action  where  an  execution  may  issue  against  the  person 
upon  a  judgment  rendered  in  favor  of  the  plaintiff,  unless  a 
verified  complaint  is  served  with  the  summons,  a  general  refer- 
ence to  that  fact  must  be  indorsed  by  the  clerk  upon  the  sum- 
mons and  upon  the  copy  to  be  served  on  defendant  in  the  follow- 
iDg  form:  **  Plaintiff  claims  defendant  is  liable  to  arrest  and 
imprisonment  in  this  case."  In  the  event  of  there  being  no  such 
indorsement,  no  execution  against  the  person  shall  issue,  and  the 
proof  of  service  of  such  summons  must  show  that  the  copy 
served  on  the  defendant  likewise  had  such  indorsement  upon  it. 

[New.] 

9  40.  Parties)  appearance  of. 

A  partv  to  an  action  in  the  municipal  court  of  the  city  of  New 
Xork,  who  is  ^f  full  age,  mfly  appear  and  prosecute  or  defend  the 
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name,  in  person  or  by  an  attorney,  at  his  election,  unless  he  has 
been  judicially  declared  to  be  incompetent  to  manage  his  affairs. 
C.  G.  P..  9  2886;  see,  also.  L.  1882,  ch.  410,  i  12M. 

Ml*  Guardian  ad  litem. 

When  a  guardian  is  necessary  he  must  be  appointed  by  the 
court  as  follows: 

1.  If  the  infant  be  plaintiff,  the  appointment  must  be  made 
before  the  summons  is  issued,  upon  the  application  of  the  infant, 
if  he  be  of  the  age  of  fourteen  years  or  upwards;  if  under  that 
age,  upon  the  application  of  some  relative  or  friend.  The  con- 
sent in  writing  of  the  guardian  to  be  appointed  and  to  be  respon- 
sible for  costs,  if  he  fail  in  the  action,  must  be  filed  with  the  clerk 
of  the  court,  in  the  district  in  which  the  action  is  brought,  except 
in  cases  where  a  free  summons  is  provided  for  by  this  act. 

2.  After  the  service  and  return  of  a  summons  against  an  infant 
defendant  no  other  proceedings  shall  be  taken  in  the  action,  until 
a  person  has  been  appointed  to  appear  as  his  guardian  for  the 
purpose  of  the  action.  Upon  the  nomination  of  the  defendant, 
the  court  must  appoint  a  proper  person  for  that  parpose.  If  the 
defendant  does  not  appear  upon  the  return  of  the  summons,  or 
if  he  neglects  or  refuses  to  nominate,  the  court  may,  on  the  appli- 
cation of  the  plaintiff,  appoint  any  proper  person  as  his  guardian. 
The  written  consent  of  the  person  so  appointed,  must  be  filed 
with  the  clerk  of  the  court  before  his  appointment.  The  guardian 
.^o  appointed  is  not  responsible  for  any  costs. 

G.  G.  p.,  S  2888;  L.  1882,  ch.  410,  f  1296. 

M2.  Partiesi  trbo  may  be  Joined. 

Parties  plaintiff  or  defendant  may  be  joined  as  follows: 

1.  All  persons  having  an  interest  in  the  subject  of  the  action, 
and  in  obtaining  the  judgment  demanded,  may  be  joined  as  plain- 
tiffs, except  as  otherwise  expressly  prescribed  in  this  act. 

2.  Any  person  may  be  made  a  defendant  who  has  or  claims 
an  interest  in  the  controversy  adverse  to  the  plaintiff,  or  who 
is  a  necessary  party  defendant,  for  the  complete  determination 
or  settlement  of  a  question  involved  therein,  except  as  other- 
wise expressly  prescribed  in  this  act. 

3.  Every  action  must  be  prosecuted  in  the  name  of  the  real 
party  in  interest,  except  that  an  executor  or  administrator,  a 
trustee  of  an  express  trust,  or  a  person  expressly  authorized  by 
statute,  may  sue,  without,  joining  with  him  the  person  for  whose 
benefit  the  action  is  prosecuted.  A  person,  with  whom  or  in 
whose  name,  a  contract  is  made  for  the  benefit  of  another,  is  a 
trustee  of  an  express  trust,  within  the  meaning  of  this  section. 

4.  In  an  action  or  special  proceeding  a  married  woman  appears, 
prosecutes  or  defends  alone  or  joined  with  other  parties  as  if  she 
was  single.  It  is  not  necessary  or  proper  to  join  her  husband 
with  her  as  a  party  in  any  action  or  special  proceeding  affecting 
her  separate  property.  The  husband  is  not  a  necessary  or  proper 
party  to  an  action  or  special  proceeding  to  recover  damages  to 
the  person  or  estate  of  his  wife,  and  all  sums  that  may  be 
recovered  in  such  actions,  or  special  proceedings  shall  be  the 
separate  property  of  the  wife.  The  husband  is  not  a  necessary 
or  proper  party  to  an  action  or  special  proceeding  to  recover 
damages  to  the  person,  or  estate,  of  another  on  account  of  the 
wrongful  acts  of  his  wife  committed  without  his  instigation. 
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5.  Two  or  more  persons,  severally  liable  upon  the  same  written 
instrument,  including  the  parties  to  a  bill  of  exchange  or  a 
promissory  note,  whether  the  action  is  brought  upon  the  instru- 
ment, or  by  a  party  thereto  to  recover  against  other  parties  liable 
over  to  him;  may,  all  or  any  of  them,  be  included  as  defendants 
in  the  same  action,  at  the  option  of  the  plaintiff,  and  tlie  joinder 
of  a  person,  ns  defendant  in  an  action,  with  another  person  as 
prescribed  in  this  section,  does  not  affect  his  right,  to  any  order 
or  other  relief,  to  which  he  would  have  been  entitled,  if  he  had 
been  separately  sued  in  the  action. 

C.  C.  p.,  S«  446-457,   3347. 

§43.  Application  of  thim  article  to  defendants  Jointly 
liable. 

The  last  section  does  not  affect  a  defence  or  other  objection  of 
a  defendant,  growing  out  of  the  failure  to  join  in  the  action  two 
or  more  persons  jointly  liable;  and  as  regards  the  other  parties 
to  the  action,  persons  jointly  liable  are  regarded  as  one  party, 
for  every  purpose  contemplated  by  that  section. 

O.  C.  P.,  f  457. 

{44.  TVhere  employee  is  party. 

When  an  action  is  brought  by  an  employee  against  an  employer 
for  services  performed  by  such  employee,  male  or  female,  the 
clerk  of  the  said  municipal  court  in  the  district  in  which  the 
action  is  brought,  shall  issue,  a  free  summons  when  the  plaintiff's 
demand  is  less  than  fifty  dollars  and  the  plaintiff  is  a  resident 
of  the  city  of  New  York,  and  proof  by  the  plaintiff's  own  affidavit 
that  he  has  a  good  and  meritorious  cause  of  action  and  of  the 
nature  of  such  action  and  of  said  plaintiffs  residence,  and 
whether  previous  application  therefor  has  been  made,  shall  be 
duly  presented  to  and  filed  with  the  clerk  of  the  municipal  court 
where  such  action  shall  be  brought  and  he  shall  not  demand  or 
receive  any  fee  whatsoever  from  the  plnintiff  or  his  agents  or 
attorneys  in  such  action,  unless  the  plaintiff  shall  demand  a  trial 
jury,  in  which  case  the  plaintiff  must  pay  to  the  clerk  of  the 
municipal  court  where  such  action  shall  be  pending  the  sum  of 
four  dollars  and  fifty  cents. 

L.  1882,  cb.  410,  1  1416;  L.  1887,  eta.  387. 

S  46.  Who  may  petition  for  leave  to  prosecute  as  a  poor 
person. 

A  person  whether  an  adult  or  infant,  who  alleges  that  he  has 
a  cause  of  action  against  another  person,  may  apply  by  petition 
to  the  court  for  leave  to  prosecute  as  a  poor  person,  and  to  have 
an  attorney  and  counsellor  assigned  to  conduct  his  action. 

C.  C.  P.,  8  458. 

f  4G.  Contents  of  petition. 

The  petition  must  state: 

1.  The  nature  of  the  action  brought  or  intended  to  be  brought 

2.  That  the  applicant  is  not  worth  one  hundred  dollars,  besides 
the  wearing  apparel  and  furniture  necessary  for  himself  and  \vh 
family,  and  the  subject  matter  of  the  action  and  whether  he 
has  made  any  previous  application  for  leave  to  sue  as  a  poor 
person.    It  must  be  verified  by  the  applicant's  affidavit,  unleM 
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the  applicant  is  an  infant  under  the  age  of  fourteen  years,  asd 
in  that  case  by  the  affidavit  of  his  guardian  appointed  in  said 
action,  and  supported  by  a  certificate  of  a  counsellor  at  law  to 
the  effect  that  he  has  examined  the  case  and  is  of  the  opinion 
that  the  applicant  has  a  good  cause  of  action.  The  petition  may. 
however,  be  verified  before  the  clerk  or  assistant  clerk  of  said 
municipal  court  in  the  district  in  which  the  action  is  brought. 
and  the  certificate  of  said  clerk  or  assistant  clerk,  that  he  has 
inquired  into  the  facts  of  the  case  and  that  in  his  opinion  the 
plaintiff  has  a  prima  facie  cause  of  action,  shall  have  the  same 
force  and  effect  as  the  certificate  of  an  attorney. 

C.  C.  P.,J459. 

§47.  Order  and  petition  to  be  tiled  i  "when  counsel  ■•• 
■ifrned. 

The  court  to  which  the  petition  is  presented,  if  satisfied  of  the 
truth  of  the  facts  alleged,  and  that  the  applicant  has  a  good 
cause  of  action,  may,  by  order,  which  may  be  endorsed  on  peti- 
tion, admit  him  to  prosecute  as  a  poor  person,  and  where  there 
is  a  certificate  of  a  counsellor  at  law,  as  prescribed  in  the  last 
section,  may  assign  to  him  an  attorney  and  counsel  to  prosecute 
his  action,  who  must  act  therein  without  compensation.  Such 
petition  and  order  must  be  filed  with  the  clerk  of  the  court  in 
the  district  in  which  the  action  is  brought. 

C.  C.  P.,  S  400. 

§48.  TVhen  leave  may  be  annulled. 

If  the  person  so  admitted  is  guilty  of  deception  in  the  petition 
or  of  improper  conduct  in  the  prosecution  of  the  action,  or  of 
wilful  or  unnecessary  delay,  the  court,  may  in  its  discretion, 
annul  the  order,  admitting  him  to  prosecute  as  n  poor  person: 
and  he  shall  thereafter  be  deprived  of  all  the  privileges  conferred 
thereby. 

O.  C.  P.,  f  462. 

1 40.  TVhen  defendant  may  defend  as  a  poor  person,  et 
cetera. 

A  defendant  in  an  action  in  said  court  may  petition  the  court 
in  which  the  action  is  pending  for  leave  to  defend  the  action  as 
a  poor  person,  and  to  have  an  attorney  and  counsellor  assigned 
to  conduct  his  defense:  as  follows; 

1.  By  an  oral  application  made  in  open  court,  by  defendant,  on 
the  return  day,  and  a  statement  under  oath,  of  the  same  matt(»n*, 
respecting  his  ability  as  are  required  to  be  contained  in  a  petition 
for  leave  to  prosecute  as  a  poor  person;  or 

2.  By  a  petition  verified  before  the  clerk  or  assistant  derk, 
accompanied  by  his  certificate  relating  to  the  defense  in  the  same 
manner  as  prescribed  in  section  forty-two  of  this  act;  or 

8.  By  a  verified  petition  supported  by  a  certificate  of  a  coun- 
sellor at  law  relating  to  the  defense,  in  the  same  manner  as  pre- 
scribed in  section  forty-two  of  this  act. 

O.  G.  P.,  M  463.  464. 

9  60.  Defendant's  order. 

The  court  to  which  the  application  is  made  or  petition  is  pre- 
sented as  prescribed  in  the  last  section,  if  satisfied  of  the  truth 
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of  the  facts  stated  as  to  defendant's  ability,  and  that  the  appli* 
oant  has  a  good  defense  if  proved  on  the  trial,  may,  by  order, 
admit  him  to  defend  as  a  poor  person  and  may  assign  counsel  to 
conduct  his  defense,  or  may,  in  case  of  verified  pleadings,  direct 
the  clerk  or  assistant  clerk  of  said  court,  to  prepare  and  file  an 
answer,  verified  before  him  by  defendant,  or  may  assign  a  coun- 
sellor at  law  present  in  court  to  prepare  and  file  an  answer  which 
may  be  verified  before  the  clerk  or  assistant  clerk  of  said  court. 
[New.] 

I  61.  Leave  may  be  annulled  as  In  ciase  of  plaintiff. 

The  provisions  relating  to  an  order  to  be  made  upon  an  appli- 
cation for  leave  to  prosecute  as  a  poor  person  and  the  proceed- 
ings subsequent  thereto  apply  to  an  order  and  subsequent  pro- 
ceedings upon  an  application  for  leave  to  defend  as  a  poor  person, 
c.  c.  P.,  S  465. 

I  62.  Appeal  wliere  plaintiff  or  defendant  poor  person. 

xVn  order  made  as  prescribed  in  this  article,  does  not  authorize 
the  petitioner  to  take  or  maintain  an  appeal  as  a  poor  person; 
but  where  an  appeal  is  taken  by  the  adverse  party  the  order  is 
applicable  in  favor  of  the  petitioner  as  respondent  in  the  appeal. 

c.  C.  P.,  §  460. 

i  63.  Costs  in  faror  of  petitioner. 

Where  costs  are  awarded  in  favor  of  a  person  who  had  been 
admitted  to  prosecute  or  defend  as  a  poor  person  as  prescribed 
in  this  article,  they  must  be  paid  over  to  his  attorney,  when  col- 
lected from  the  adverse  party  and  distributed  among  the  attor- 
neys and  counsel  assigned  to  the  poor  person,  as  the  court  directa 
O.C.P..I467.  ^^ 
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TITUB  in. 

Provisional  remedies;  and  actions  to  foreclose  a  lien  on  a 

chattel. 

Article  1.  Order  of  arrest. 

2.  Attachment. 

3.  Replevin. 

4.  Action  to  foreclose  a  Uen  on  a  chattdL 

ARTICLES   FIRST. 

Order  of  arrest 

Sec.  66.  Process  to  be  served  by  marshal. 

66.  In  what  cases  order  of  arrest  to  be  fpraated. 

67.  AflSdavlt  and  nndertalilng  upon  granting. 

68.  What  to  direct. 

69.  Papers  to  be  delivered  to  arrested  person;  proceedloss  thereupon. 

60.  Proceedings  In  case  Justice  Is  a  witness. 

61.  Plaintiff  to  be  notified  of  arrest. 

62.  Ball  or  deposit  before  return. 

63.  Ball  may  be  examined. 

64.  Ball  or  deposit  after  return. 

66.  When  and  how  defendant  to  remain  in' custody. 

66.  Duty  of  marshal. 

67.  Undertaking  by   arrested  defendant   on   applying   for   adjoonuneiit. 

68.  Motion  to  discharge  from  arrest. 
60.  Privilege  from  arrest. 

70.  Sections  applicable  as  to  undertakings,  et  cetera. 

i  5S.  Process  to  be  serred  by  mavslial. 

An  order  of  arreet,  warrant  of  attachment  or  requisition  to 
replevy,  issued  by  or  out  of  the  municipal  court  of  the  city  of 
New  York,  shall  be  served  and  executed  by  a  marshal  of  the  city 
of  New  York. 

L.  1889,  oh.  410, 1 1802. 

i  50.  [Ant'dy  1903.]  In  -vrl&at  cases  order  of  arrest  to  be 
■rranted. 

An  order  to  arrest  the  defendant  must  or  may  be  granted, 
directed  to  any  marshal  of  said  city,  in  the  following  cases,  but 
no  female  can  be  arrested  except  for  a  wilful  injury  to  person  or 
property: 

1.  In  an  action  for  the  recovery  of  damages,  in  a  cause  of 
action  not  arising  on  contract,  when  the  defendant  is  not  a  resi- 
dent of  the  city  of  New  York,  or  is  about  to  remove  therefrom, 
or  when  the  action  is  for  a  wilful  injury  to  person  or  property. 

2.  In  an  action  for  a  fine  or  j)enalty,  or  for  money  or  property 
embezzled  or  wrongfully  misapplied  or  converted  to  his  own  use 
by  a  public  officer,  or  an  officer  of  a  corporation,  or  an  attorney, 
factor,  broker,  agent  or  clerk,  in  the  course  of  his  employment  as 
such,  or  by  any  other  person  acting  in  a  fiduciary  capacity. 

3.  Where  the  defendant  has  been  guilty  of  a  fraud  in  contract- 
ing the  debt,  or  incurring  the  obligation  for  which  the  action  is 
brought,  or  in  concealing  or  disposing  of  the  property,  for  the 
taking,  detention,  or  conversion  of  which  the  action  is  brought, 
except  that  no  order  of  arrest  shall  be  granted  in  an  action  speci- 
fied in  this  subdivision  where  the  debt  contracted  or  the  obliga- 
tion incurred  over  all  payments  and  set-offs  or  the  property 
taken,  obtained  or  converted,  amounts  to,  or  is  valued  at  one 
hundred  dollars,  or  less. 

4.  When  the  defendant  has  removed,  concealed,  or  disposed  of 
his  property,  or  is  about  to  do  so,  with  the  intent  to  defraud  his 
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cpedltorfl,  except  that  no  order  shall  be  granted  in  such  an  action 
unless  the  plaintiff's  claim  or  demand  over  all  payments  and  set- 
offs exceeds  one  hundred  dollars. 

L.  1883,  Gh.  410. 1  1904;  L.  liMi,  oh.  196.    In  effect  AprU  8,  1908. 
S67.  Afflda^lt   and  vndertaklnar   upon   grrantlnar* 

Before  an  order  of  arrest  shall  issue,  the  party  applying  must 
prove  to  the  satisfaction  of  the  court,  by  the  affidavit  of  himself 
or  some  other  person,  the  facts  on  which  the  application  is 
founded,  and  the  amount  of  his  debt  or  claim  over  all  payments 
and  set-offs.  The  plaintiff  must  also  execute  and  deliver  to  the 
clerk  of  the  court,  in  the  district  in  which  the  action  is  brought, 
a  written  undertaking  approved  by  the  court,  with  such  approval 
endorsed  thereon,  with  sufficient  surety  or  sureties,  to  the  effect 
that  if  the  defendant  recover  judgment  the  plaintiff  will  pay  to 
him  all  costs  and  extra  costs  that  may  be  awarded  to  the 
defendant,  and  all  damages  which  he  may  sustain  by  reason  of 
the  arrest  not  exceeding  the  sum  specified  in  the  undertaking, 
which  must  be  double  the  amount  claimed.  But  the  proof  and 
security  required  by  this  section  shall  not  be  necessary  where 
the  order  of  arrest  is  issued  for  the  violation  of  a  by-law  or 
ordinance  of  the  city  of  New  York,  or  for  the  recovery  of  a  pen- 
alty or  a  forfeiture  under  the  statutes  of  this  state,  where  the 
city  of  New  York  or  any  department  of  the  government  of  said 
city  authorized  by  statute  to  maintain  an  action,  or  of  the  people 
of  the  state  of  New  York  are  plaintiffs. 

L.   1882,  ch.  410.   8  1306. 

I  S8.  Wliat  to  direct. 

An  order  of  arrest,  must  direct  that  the  summons  accompany- 
ing it  be  made  returnable  immediately  upon  the  arrest  of  the 
defendant,  and  it  must  specify  a  sum  in  which  the  defendant 
may  be  let  to  bail. 

L.    1882,  ch.  410,   8  1.307. 

8  60.  Papern  to  be  delivered  to  arrested  person  |  proceed- 
intern  thereupon. 

The  marshal,  upon  arresting  the  defendant,  by  virtue  of  such 
an  order,  must  at  the  same  time,  serve  upon  him  the  summons, 
and  also  a  copy  of  the  order  of  arrest,  and  of  the  papers  upon 
which  it  was  granted.  He  must  forthwith  bring  the  defendant 
before  the  court.  In  the  district  in  which  the  action  is  brought, 
if  the  court  is  then  in  session;  otherwise  unless  bail  is  given!  as 
prescribed  in  section  sixty-two  of  this  act.  he  must  take  the 
defendant  to  the  jail  of  the 'county  in  which  the  district  where 
the  action  is  brought  is  situate,  for  the  confinement  of  prisoners 
in  civil  causes.  The  keeper  thereof  must  confine  the  defendant 
therein.  On  the  next  day  thereafter  when  said  court  is  in  ses- 
sion, the  marshal  must  take  the  defendant  from  the  jail  and 
bring  him  before  the  court. 

L.   1882,   ch.  410,   |  1308. 

8  00.  Proeeedinars  in  case  Justice  Is  a  -witness. 

If  it  be  made  to  appear  by  the  affidavit  of  the  defendant  to  the 
satisfaction  of  the  justice  sitting  in  the  district  in  which  the 
action  is  brought,  that  such  justice  is  a  material  witness  in  the 
action,  the  marshal  must  immediately  take  the  defendant  before 
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the  court  in  an  adjoining  district  named  by  said  justice,  which 
must  tnke  cojcnizance  of  the  action,  and  proceed  therein  the^  same 
Hs  if  thp  order  of  arrest  had  been  issued  out  of  the  court  in  the 
latter  district 

L.    18S2„c}f.  410.   I  1309. 

SOI.  Plaintiff  to   be   notlfled   of  arrest. 

The  mar.shal  making  the  arrest  must  immiediately  give  notice 
thereof  to  the  plaintiff,  and  endorse  on  the  order  of  arrest,  and 
HubHcribe  a  certificate  stating  the  time  of  serring  the  same,  and 
of  giving  notice  to  the  plaintiff. 

L.   1882.  ch.  410,   |  1310. 

I  62.  Ball  or  deposit  before  return. 

The  defendant  may  give  bail,  by  delivering  to  the  marshal  a 
written  undertaking  to  the  plaintiff,  in  the  sum  specified  in  the 
order  of  arrest,  executed  by  one  or  more  sureties,  to  the  effect 
that  the  defendant  will  attend  in  person  at  the  opening  of  the 
court  on  the  next  day  thereafter  when  it  is  there  in  session,  or 
ho  may  deposit  with  the  marshal  the  sum  specified  in  the  order 
of  arrest.  In  either  case  the  marshal  must  forthwith  release  him 
from  custody. 

L.   1882.  ch.  410,   |  1311. 

S  63.  Ball  may  be  examined. 

Where  bail  is  given  as  prescribed  in  the  last  section,  the  officer 
taking  the  acknowledgment  of  the  undertaking  must,  if  the  mar- 
shal so  requires,  examine  under  oath,  to  a  reasonable  extent,  the 
persons  offering  to  become  bail,  concerning  their  property  and 
their  circumstances.  The  defendant  may  give  bail,  or  make  the 
deposit,  immediately  upon  his  arrest,  at  any  hour  of  the  day  or 
night;  and  he  must  have  reasonable  opportunity  to  seek  for  and 
procure,  bail,  before  being  committed  to  jail.  Where  a  deposit 
is  made,  the  money  deposited  must,  before  the  expiration  of  the 
next  day,  thereafter,  not  being  Sunday  or  a  public  holiday,  he 
paid  by  the  marshal  into  court,  by  paying  the  same  directly  to 
the  clerk  in  the  district  in  which  the  action  is  brought,  which 
said  deposit  shall  be  regarded  as  an  undertaking,  and  shall  have 
the  same  force  and  effect  and  no  other. 

L.   1882.   ch.  410,   8  1312. 

S  64.  Ball  or  deposit  after  return. 

At  any  time  after  the  return  of  the  marshal,  and  before  final 
judgment,  the  court  may  admit  a  defendant  in  custody  to  bail, 
or  allow  him  to  make  a  deposit;  and  may  direct  his  release  upon 
his  giving  bail  or  making  the  deposit  accordingly.  The  sum  to 
be  deposited  or  the  sum  specified  in  the  undertaking  of  the  bail, 
must  be  fixed,  and  the  sureties  in  the  undertaking  must  be 
approved  by  the  court,  which  must  be  satisfied  by  their  exam- 
ination, or  by  other  proof,  respecting  their  sufficiency.  The 
undertaking  must  be  to  the  effect  that  the  defendant  will  at  all 
times,  render  himself  amenable  to  any  mandate  which  may  be 
issued,  to  enforce  a  final  judgment  against  him  in  the  action. 

L.   1882,   ch.  410,    8  1313. 
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fi  05.  IVhen  aad  JkOTf^  defendant  to  vemiUii  In  eiiMtody. 

Uuloss  bail  is  given,  or  a  deposit  is  made,  as  prescribed  in  the 
last  three  sections,  the  defendant  must  remain  in  the  jail  by  virtue 
of  the  order  of  arrest,  until  final  judgment  in  the  action;  and  if 
the  judgment  is  against  the  defendant,  until  the  return  of  an 
execution  against  property  issued  thereupon.  But  the  court  must 
direct  him  to  be  brought  into  court,  at  the  time  of  the  trial;  and 
it  may  in  its  discretion,  direct  him  to  be  brought  into  court  at 
any  other  time.  In  either  case  he  must  be  taken  from  the  jail, 
and  brought  into  court  accordingly.  Nothing  in  this  section  shall 
be  so  fonstrned  as  to  prevent  a  defendant  at  .any  time  after  judg- 
ment from  being  admitted  to  the  jail  liberties  in  the  manner  pro- 
vided by  law,  whether  formal  execution  against  the  person  has 
issued  or  not. 

L.   1882,  ch.  410«   |  1314. 

I  00.  Datr  of  maral&al. 

The  marshal  making  the  arrest,  or  another  marshal,  by  direc- 
tion of  the  court,  must  keep  the  defendant  in  custody,  unless  ho 
shall  give  the  security  for  his  appearance,  or  until  he  is  duly  dis- 
charged by  order  of  the  court;  but  in  no  case  can  such  detention 
exceed  forty-eight  hours,  excluding  Sundays  and  legal  holidays, 
from  the  time  of  his  first  being  brought  before  the  court,  unless 
within  that  time  the  trial  of  the  action  be  commenced,  and  for- 
mally proceeded  with,  and  resumed  without  any  interruption 
other  than  the  necessary  recess  of  the  court. 

L.    1882,   ch.  410,   (8  1315.   1363. 

S  67.  Undertakingr  by  arretted  defendant  on  applying  for 
adj  onrnment. 

If  the  defendant  make  application  for  an  adjournment,  or 
demand  a  jury  trial  at  the  time  he  is  brought  before  the  court, 
before  it  can  be  granted,  he  must,  unless  he  has  given  bail  or 
made  a  deposit,  execute  an  undertaking,  with  one  or  more  suffi- 
cient sureties,  to  be  approved  by  the  court,  which  approval  nvust 
be  indorsed  on  the  undertaking,  to  the  effect  that  he  will  appear 
on  the  adjourned  day,  and  not  depart  until  duly  discharged 
according  to  law,  or  until  after  the  trial  and  judgment,  and  that 
he  will  surrender  himself  into  custody  if  any  execution  be  issued 
upon  the  judgment  when  obtained  against  him  in  the  action. 

L.    1882,   ch.  410,   M  1315,   1303. 

8  68.  Motion  to  dlscliarare  from  arreat. 

A  defendant,  arrested  as  prescribed  in  this  article,  may,  with- 
out notice,  upon  the  appearance  of  the  plaintiff  before  the  court, 
or  at  any  time  afterwards  before  judgment,  upon  two  days'  notice 
given  personally  to  the  plaintiff,  or  to  his  agent  or  attorney  who 
appeared  for  him  before  the  court,  apply  to  the  court  for  an  order, 
discharging  him  from  arrest.  The  application  may  be  founded 
upon  the  papers  upon  which  the  order  of  arrest  was  granted,  and 
upon  the  complaint,  if  it  has  been  made.  The  court  must  grant 
the  application,  whore  it  appears  that  the  case  is  not  within  the 
provisions  of  section  fifty-six  of  this  act.  The  court  must  also, 
upon  the  defendant's  application,  grant  an  order  discharging  him 
from  arrest,  if  the  plaintiff  fails  to  take  out  an  execution,  apon 
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^    Judgment  in  his  favor,  before  the  expiration  of  twenty-foiK 
boors  after  he  is  entitled  thereto. 

C.  G.  P..  I  2901. 

1 69.  Privileare  from  arreiit. 

This  article  does  not  abridge  or  otherwise  affect  a  priYilefre 
from  arrest  given  by  law,  or  a  right  of  action  for  the  breach 
thereof.  A  privileged  person  is  entitled  to  be  discharged  from 
arrest,  by  the  order  of  the  court  before  which  he  is  bronght, 
upon  proof,  by  affidavit,  of  the  facts  entitling  him  to  a  discharge; 
or  he  may  apply  for  and  obtain  an  order  for  his  discharge,  as 
prescribed  in  section  five  hundred  and  sixty-four  of  the  code  of 
civil  procedure. 

C.  C.  p..  8  2004. 

I  70.  Sections  applicable  a«  to  undertaklnffs,  et  cetera. 

Sections  one  hundred  and  six  to  one  hundred  and  ten  of  this 
revision  inclusive  and  sections  one  hundred  and  twenty-seven  and 
one  hundred  and  twenty -eight,  in  so  far  as  they  relate  to  under- 
takings, sureties  and  justification,  apply  to  proceedings  under 
this  title,  and  the  exceptions  to,  and  examination  of,  sureties, 
whether  on  undertaking,  or  bail,  may  be  made  and  conducted, 
by  the  adverse  party,  as  prescribed  therein. 
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ARTICLE   SECOND. 

Attachment 

Sec.  73.  When  jnay  be  granted. 

74.  What  must  be  shown  to  procure  warrant. 

75.  Contents  of  warrant. 

76.  Undertaking. 

77.  How  warrant  to  be  executed. 

78.  Attachment,  how  levied. 

79.  Certificate  of  defendant's  interest  to  be  tarnished. 

80.  Person  refusing  certificate  may  be  examined. 

81.  Marshal  may  maintain  action. 

82.  When  attachment  discharged*  et  cetera.    Property  to  be  restored  tt 

defendant. 

83.  Service  of  summons  and  warrant  of  defendant. 

84.  Undertaking  of  defendant. 

80.  Claim  by  third  person;  bond  and  delivery  thereupon. 

86.  Judgment  upon  bond. 

87.  Action  upon  undertaking  where  warrant  is  vacated. 

88.  Return  by  marshal  attaching. 

89.  Application  to  vacate  or  modify  warrant  of  attachment. 

90.  Eff«»ct  of  vacating  warrant. 

91.  Judgment  where  property  has  been  attached. 

92.  Sections  applicable  as  to  undertaking,  et  cetera. 

i  T8.  Attacliinent,  -when  may  be  arraated. 

A  warrant  of  attachment  against  the  property  of  one  or  more 
defendants  must  be  granted,  upon  the  application  of  the  plaintiff, 
as  hereinafter  prescribed,  in  an  action  upon  one  or  more  of  the 
following  causes  of  action: 

1.  Upon  a  judgment. 

2.  Breach  of  a  contract,  express  or  implied. 

3.  Wrongful  conversion  of  personal  property. 

4.  Any  other  injury  to  personal  property,  in  consequence  of 
negligence,  fraud  or  misconduct. 

li.   1882,  ch.   410,   I  1316. 

I  74.  IVliat  mast  be  Bbo-vni  to  procure  -vrarrant. 

To  entitle  the  plaintiff  to  such  a  warrant,  he  must  show,  by 
affidavit,  to  the  satisfaction  of  the  court,  as  follows: 

J..  That  a  sufficient  cause  of  action  exists  against  the  defend- 
ant to  recover  damages  for  one  or  more  causes  specified  in  the 
last  section.  If  the  action  is  upon  a  judgment,  or  to  recover  for 
breach  of  a  contract,  the  affidavit  must  show  that  the  plaintiff 
is  entitled  to  recover  a  sum  stated  therein,  over  and  above  all 
counterclaims  known  to  him. 

2.  That  the  defendant  is  either  a  foreign  corporation,  or  not 
a  resident  of  the  state;  or,  if  the  defendant  is  a  natural  person, 
and  a  resident  of  the  state,  that  he  has  departed,  or  is  about  to 
depart  from  the  county  where  he  last  resided,  to  a  place  outside 
the  city  of  New  York,  with  intent  to  defraud  his  creditors,  or  to 
avoid  the  service  of  a  summons,  or  keeps  himself  concealed, 
with  the  like  intent;  or  if  the  defendant  is  a  natural  person,  or 
a  domestic  corporation,  that  he  or  it  has  removed,  or  is  about 
to  remove  property  from  the  countv  where  the  defendant,  being 
a  natural  person,  last  resided,  or  neing  a  corporation,  has  kept 
its  principal  office,  to  a  place  outside  of  the  city  of  New  York, 
with  intent  to  defraud  his  or  its  creditors,  or  has  assigned,  dis- 
posed of|  or  secreted,  or  is  about  to  assign,  dispose  of,  or  secret^ 
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property,  with  the  like  intent;  or  where  for  the  purpose  of  pro- 
curing credit  or  the  extension  of  credit,  the  defendant  has  made 
a  false  statement  in  writing,  under  his  own  hand  and  signature, 
or  under  the  hand  and  signature  of  a  duly  authorized  agent, 
made  with  his  knowledge  and  aoqnioscence,  as  to  his  financial 
responsibility  or  standing.  Or  that  the  defendant  being  a  natural 
person  of  fnll  age,  and  a  resident  of  the  state,  has  be<>n  continu- 
ously without  the  United  States  for  the  space  of  six  months  or 
more,  immediately  before  the  application  and  either  that  he  has 
not  made  a  designation  of  a  person  upon  whom  to  serre  a  sum- 
mons in  his  behalf  as  prescribed*  in  section  four  hundred  and 
thirty  of  the  code  of  civil  procedure,  or  that  seryice  upon  the 
person  so  designated  cannot  be.  made,  with  due  diligence,  in  the 
county  where  the  person  making  the  designation  resides.  The 
affidavit  must  be  filed  in  the  office  of  the  clerk  of  the  court,  in 
the  district  in  which  the  action  is  brought  when  the  warrant  is 
issued. 

L.   1882,  ch.   410,   |  1317. 

I  7S.  Contents  of  -vrarrant. 

The  warrant  must  be  granted  by  the  court  at  the  time  when  the 
summons  is  issued,  and  must  be  issued  by  the  clerk  of  the  court 
in  the  district  in  which  the  action  is  brought,  and  it  must  be 
indorsed  upon  or  annexed  to  the  summons.  It  must  be  subscribed 
by  the  clerk,  and  must  briefly  recite  the  ground  of  the  attachment. 
It  must  require  the  marshal,  to  whom  the  summons  is  delivered, 
to  attach  on  or  before  a  day  specified  therein,  which  must  be  at 
least  six  days  before  the  return  of  the  summons,  and  safely  to 
keep,  as  much  of  the  defendant's  personal  property,  within  tJie 
city  of  New  York,  as  will  satisfy  the  plaintiflTs  demand,  w^ith  the 
costs  and  expenses  and  to  make  return  of  his  proceedings  thereon 
to  the  court,  at  the  time  when  the  summons  is  returnable.  The 
amount  of  the  plaintifTs  demand  must  be  specified  in  the  war- 
rant as  stated  in  tlie  affidavit.  Nothing  in  tnis  section  shall  be 
construed  to  prevent  a  valid  warrant  of  attachment  issuing  in  a 
proper  case  against  a  non-resident  of  the  city  of  New  York. 

L.   1882,  ch.   410.   (  1318. 

§  76.  UndertaklnflT* 

Before  granting  the  warrant,  the  court  must  require  a  written 
undertaking  to  the  defendant,  on  the  part  of  the  plaintiff,  with 
one  or  more  sureties,  approved  by  the  court,  to  the  e'ffect  that,  if 
the  defendant  recovers  judgment,  or  the  warrant  of  attachment 
is  vacated,  the  plaintiff  will  pay  all  costs  which  may  be  awarded 
to  the  defendant,  and  all  damages  which  he  may  sustain  by  rea- 
son of  the  attachment,  not  exceeding  the  sum  specified  in  the 
undertaking,  which  must  be  at  least  twice  the  amount  of  the 
plaintiff's  demand,  as  state<l  in  the  warrant,  and  in  no  case  less 
than  two  hundred  dollars,  and  that  if  the  plaintiff  recovers  judg- 
ment, he  will  pay  to  the  defendant  all  money  received  by  bjm 
from  property  taken  by  virtue  of  the  warrant  of  attachment,  or 
upon  any  bond  given  therefor,  ovel*  and  above  the  amount  of  the 
judgment  and  interest  thereupon. 

L.   1882,  cb.   410,   I  1319. 
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I  77.  How  -vravraat  to  be  executed. 

The  marshal  to  whom  the  warrant  of  attachment  is  delivered 
must  execute  it  at  least  six  days  before  the  return  day  of  the 
summons,  by  levying  upon  so  much  of  the  property  of  the  defend- 
ant hereinafter  mentioned,  as  will  satisfy  the  plaintiCTs  demand 
with  costs  and  expenses  and  must  safely  keep  the  same  to  be 
disposed  of  as  prescribed  in  this  title  and  must  immediately  make 
an  inventory  thereof  stating  therein  the  estimated  value  of  each 
article  or  item.    Such  levy  can  be  made  on  the  following  property: 

1.  Goods  and  chattels  of  the  defendant  found  in  the  city  of 
New  York  not  exempt  from  levy  and  sale  by  virtue  of  an  execu- 
tion including  money  and  bank  notes. 

2.  The  rights  or  shares  which  the  defendant  has  in  the  stock 
of  an  association  or  corporation  having  a  place  of  business  in  the 
city  of  New  York,  together  with  the  interest  and  profits  thereon, 
and  the  marshal's  certificate  of  the  sale  thereof  entitles  the  pur- 
chaser to  the  same  rights  and  privileges,  with  respect  thereto, 
which  the  defendant  had,  when  they  were  so  attached. 

3.  Causes  of  action  arising  upon  coptract,  including  bonds, 
promissory  notes,  or  other  instruments  for  the  payment  of  money 
only,  negotiable  or  otherwise,  whether  past  due,  or  yet  to  become 
due,  executed  by  a  corporation,  or  by  a  private  person,  either 
within  or  without  the  state,  which  belong  to  the  defendant,  and 
are  found  within  the  city,  and  the  levy  of  the  attachment  there- 
upon is  deemed  a  levy  upon,  and  a  seizure  aad  attachment  of, 
the  debt  represented  thereby. 

L.  1882,  cb.  410.  |  1320;  C.  0.  P..  H  147,  148. 

§  78.  Attacliinenty  ho-w  levied. 

A  levy  under  a  warrant  of  attachment  upon  personal  property 
capable  of  manual  delivery,  including  a  bond,  a  promissory  note, 
or  other  instrument  for  the  payment  of  money,  must  be  made  by 
taking  the  same  into  the  marshal's  actual  custody.  He  must 
thereupon,  without  delay,  deliver  to  the  person  from  whose  pos- 
session the  property  is  taken,  if  any,  a  copy  of  the  warrant,  and 
of  the  affidavits  upon  which  it  was  granted.  Upon  otner  personal 
property,  it  must  be  made  by  leaving  a  certified  copy  of  the  war- 
rant and  a  notice  showing  the  property  attached,  with  the  person 
holding  the  same;  or  if  it  consists  of  a  demand,  other  than  as 
specified  in  this  section  with  the  person  against  whom  it  exists 
or,  if  it  consists  of  rights  or  shares  in  the  stock  of  an  association 
or  corporation,  or  interests  or  profits  thereon,  with  the  president, 
or  other  head  of  the  association  or  corporation,  or  the  secretary, 
cashier,  or  managing  agent  thereof. 

O.  C.  P.,  1 649. 

§  79.  Certilleate   of  def endant**  interest  to  be  favntslied. 

Upon  the  application  of  a  marshal,  holding  a  warrant  of  attach- 
ment, the  president  or  other  head  of  an  association  or  corpora- 
tion, or  the  secretary,  cashier,  or  managing  agent  thereof,  or  a 
debtor  of  the  defendant,  or  a  person  holding  property,  including 
a  bond,  promissory  note,  or  other  instrument  for  the  payment  of 
money,  belonging  to  the  defendant,  must  furnish  to  the  marsha'. 
a  certificate,  under  his  hand,  specifying  the  rights  or  number  of 
shares  of  the  defendant,  in  the  stock  of  the  association  or  coriK>- 
ration,  with  all  dividends  declared,  or  encumbrances  thereon,  or 
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the  amount,  nature  and  description  of  the  property,  held  for  the 
benefit  of  the  defendant,  or  of  the  defendant's  iaterest  in  propertr 
so  held,  or  of  the  debt  or  demand  owing  to  the  defendant,  as  thie 
case  requires, 
c.  c.  P.,  8  650. 

1 80.  Person   refnalnar  certificate   may  be    exmjiiliie«l. 

If  a  person,  to  whom  application  is  made,  and  prescribed  in  the 
last  section,  refuses  to  give  such  a  certificate;  or  if  it  is  made  to 
appear  by  affidavit,  to  the  satisfaction  of  the  court,  that  there  is 
reason  to  suspect  that  a  certificate  given  by  him  is  untrue,  or 
that  it  fails  fully  to  set  forth  the  facts,  required  to  be  shown 
thereby,  the  court  may  make  an  order,  directing  him  to  attend, 
at  a  specified  time,  at  the  court  in  the  district  in  which  the  action 
is  brought,  and  submit  to  an  examination,  under  oath,  concerning 
the  same, 
c.  O.  P.,  8  661. 

8  81.  Marslial  may  maintain  action. 

The  marshal  must,  subject  to  the  direction  of  the  conrt,  collect 
and  receive  all  debts,  effects,  and  things  in  action  attached  by 
him.  He  may  maintain  any  action  or  special  proceeding  in  his 
own  name  or  in  the  name  of  the  defendant,  which  is  necessary, 
for  that  purpose,  or  to  reduce  to  his  actual  possession  an  article 
of  personal  property,  capable  of  manual  delivery,  but  of  which  be 
has  been  unable  to  obtain  possession,  and  he  may  discontinne 
such  an  action  or  special  proceeding,  at  such  time  and  on  sucii 
terms,  as  the  court  directs. 

C.  C.  P.,  I  666,  Bubd.  1, 

f  82.  When  attachment  discltarffed,  et  cetera,  property 
to  be  restored  to  defendant. 

Where  a  warrant  of  attachment  or  a  writ  of  replevin  is  vacated 
or  annulled,  or  an  attachment  is  discharged,  upon  the  application 
of  the  defendant,  the  marshal  must,  except  in  a  case  where  it  is 
otherwise  expressly  prescribed  by  law,  upon  an  order  made  by 
the  court  to  that  effect,  deliver  over  to  the  defendant,  or  to  the 
person  entitled  thereto,  upon  reasonable  demand,  and  upon  pay-  . 
ment  of  all  costs,  charges  and  expenses,  legally  chargeable  by  the  ' 
marshal,  all  tlie  attached  personal  property  remaining  in  his 
hands,  or  that  portion  thereof,  as  to  which  the  attachment  is 
discharged;  or  the  proceeds  thereof,  if  it  has  been  sold  by  him. 

o.  c.  P.,  8  709. 

8  88.  Service  of  snmmons  and  Trnrrant  on  defendant. 

The  marshal  must,  immediately  after  making  inventory,  and 
at  least  six  days  before  the  return  day  of  the  summons,  serve  the 
^inmmons,  together  with  the  warrant  of  attachment  and  inven- 
tory, upon  the  defendant,  by  delivering  to  him  personally  a  copy 
of  each,  if  he  can,  with  reasonable  diligence,  be  found  within  the 
city,  or  if  he  cannot  be  so  found,  by  leaving  a  copy  of  each,  cer- 
tified by  the  marshal  at  the  last  place  of  residence  of  the  defend- 
ant in  the  city,  with  a  person  of  suitable  age  and  discretion,  or 
If  such  person  cannot  be  found  there,  by  posting  them  on  the 
outer  door,  and  also  depositing  another  copy  of  each  in  the  post- 
office,   inclosed   in   a  sealed   post-paid  wrapper,   directed   to  the 
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defendant  at  his  residence;  or  if  the  defendant  has  no  place  of 
residence  in  the  city,  by  delivering  them  to  the  person  in  whose 
possession  the  property  attached  is  found. 
L.  1882.  ch.  410,  I  1821. 

9  84.  Undertaklnar  by  defendaat. 

The  defendant,  or  his  attorney,  or  agent  in  his  behalf,  may,  at 
any  time  before  judgment  is  rendered  in  the  action,  execute  and 
deliver  to  the  marshal  an  undertaking  to  the  plaintiff  in  a  sum 
specified  therein,  at  least  twice  the  value  of  the  property  attached, 
as  stated  in  the  inventory,  with  one  or  more  sureties,  approved 
by  the  marshal  or  by  a  justice  of  the  court,  and  to  the  effect,  that 
if  the  judgment  is  rendered  against  the  defendant  and  an  exe- 
cution is  issued  thereupon,  within  six  months  after  the  giving  of 
the  undertaking,  the  property  attached  shall  be  produced  to 
satisfy  the  execution.  Thereupon  the  marshal  must  deliver  the 
property  to  the  defendant. 

L.  1882,  ch.  410.  f  1822. 

§86.  Claim  by  tbird  person  |  bond  and  delivery  tbere- 
npon* 

If  a  person,  not  a  party  to  the  action,  claims  any  property 
attached,  which  is  not  reclaimed  by  the  defendant,  as  prescribed 
in  the  last  section,  he  may,  ftt  any  time  after  the  seizure  and 
before  execution  is  issued  Ufton  a  judgment  rendered  in  the 
action,  execute  and  file  with  the  clerk  a  bond  to  the  plaintiff, 
with  one  or  more  sureties  approved  by  the  marshal  or  by  a 
justice,  in  a  penalty  at  least  tw^ice  the  value  of  the  property 
claimed,  and  conditioned  that,  in  an  action  upon  the  bond  to 
be  commenced  within  three  months  thereafter,  the  claimant  will 
establish  that  he  was  the  general  owner  of  the  property  claimed 
at  the  time  of  the  seizure;  or  if  he  fails  so  to  do,  that  he  will 
pay  to  the  plaintiff  the  value  theroof,  with  interest.  The  mar- 
shal must  thereupon  deliver  the  property  claimed  to  the  claimant. 

L.  1882.  cb.  410,  §  1328. 

1 86.  Jndffment  upon  bond. 

A  judgment  for  the  plaintiff,  in  an  action  upon  a  bond,  given 
as  prescribed  in  the  last  section,  must  award  to  him  the  value  of 
the  property  seized  and  delivered  to  the  claimant,  with  interest 
thereupon  from  the  time  of  the  delivery.  If  the  amount  so  recov- 
ered exceeds  the  amount  which  the  plaintiff  recovers  in  the 
action  in  which  the  warrant  of  attachment  was  issued,  he  is 
liable  to  the  defendant  in  that  action  for  the  excess. 

L.   1882,  ch.  410,  |  1324. 

S  87.  Action  npon  nndertaklnar  wbere  warrant  1m  vacated. 

If  the  warrant  of  attachment  is  vacated  or  annulled,  the 
defendant  may  maintain  an  action,  upon  the  bond  and  under- 
taking specified  in  the  last  two  sections,  in  his  own  name,  in  the 
same  manner  and  with  the  like  effect  as  the  plaintiff  might  have 
done  if  the  warrant  had  remained  in  full  force. 
L.  1882,  cb.  410,  f  1S2S. 
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S  88.  Return  by  maral&al  attacl&iiiff. 

The  marshal  executing  the  warrant  of  attachment  must,  at  the 
time  when  and  the  place  where  it  is  returnable,  make  a  return 
thereto,  under  his  hand,  stating  all  his  proceedings  thereupon. 
He  must  deliver  to  the  clerk,  with  the  return,  each  bond  or 
undertaking  delivered  to  him,  pursuant  to  any  of  the  foregoing 
provisions  of  this  article,  and  a  copy  certified  by  him,  of  the 
inventory  of  the  property  attached.  The  return  must  state  the 
manner  in  which  the  warrant  and  inventory  were  served,  and, 
if  they  were  served  otherwise  than  by  delivering  a  copy  thereof 
to  the  defendant  personally,  the  reason  therefor,  and  the  name 
of  the  person  to  whom  the  copy  was  delivered,  unless  his  name 
is  unknown  to  the  marshal;  in  which  case  the  return  must 
describe  him  so  as  to  identify  him,  as  nearly  as  may  be. 

L.  1882,  ch.  410,  |  1326. 

|80.  Application  to  vacate  ov  modify  -warrant  of  attadt- 
ment. 

A  defendant,  whose  property  has  been  attached,  may,  upon  the 
return  of  the  summons,  or  before  such  return  on  written  notice 
of  at  least  twenty-four  hours  to  the  plaintiff  or  his  attorney, 
apply  to  the  court  out  of  which  the  warrant  of  attachment  issued 
to  vacate  or  modify  it,  or  to  increase  the  plaintiff's  security. 
Such  an  application  may  be  founded  upon  the  papers  upon  which 
the  warrant  was  granted;  or  upon  proof,  by  affidavit,  on  the  part 
of  the  defendant,  or  upon  both.  'If  it  is  founded  upon  proof  on 
the  part  of  the  defendant,  it  may  be  opposed  by  new  proof,  by 
affidavit,  upon  the  part  of  the  plaintiff,  tending  to  sustain  any 
ground  for  the  attachment,  recited  in  the  warrant,  but  no  other. 
The  court  may,  upon  the  return  of  the  summons,  or  at  any  other 
time  to  which  the  action  is  adjourned,  vacate  the  warrant  of 
attachment  upon  his  own  motion,  if  he  deems  the  papers  upon 
Which  it  was  granted  insufficient  to  authorize  it. 

L.  1882,  eta.  410.  i  1327. 

fOO.  Effect  of  ▼acatinff  warrant. 

Vacating  the  warrant  of  attachment  does  not  affect  the  juris- 
diction of  the  court  to  hear  and  determine  the  action,  where  the 
defendant  has  appeared  generally  in  the  action;  or  where  the 
summons  was  served  personally  upon  him,  or  where  judgment 
may  be  taken  against  him,  as  being  indebted  jointly  with  another 
defendant,  who  has  been  thus  summoned  or  has  thus  appeared. 
In  every  other  case  the  justice  who  vacates  a  warrant  of  attach- 
ment against  the  property  of  a  defendant  must  dismiss  the  action 
as  to  him. 

L.  1882,  ch.  410,  i  1328. 

1 01.  Judflrment  wl&ere   property  l&aM  been  attaelied. 

Where  the  defendant  has  not  appeared,  and  the  summons  has 
not  been  personally  served  upon  him,  and  property  of  the  defend- 
ant has  been  duly  attached  by  virtue  of  a  warrant  which  has  not 
been  vacated,  the  court  must  proceed  to  hear  and  determine  the 
action;  biit  in  an  action  subsequently  brought,  the  judgment  is 
only  presumptive  evidence  of  the  indebtedness,  and  the  defend- 
ant is  not  barred  from  any  counterclaim  against  the  plaintiff. 
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Tho  oxooution,  issued  upon  a  judgment  so  rendered,  must  requira 
the  marshal  to  Hatisfy  it  out  of  the  property  so  attached,  without 
containing  a  direction  to  satisfy  it  out  of  any  other  property. 

L.   1882,  ch.  410,  §  1S29. 

§  92.  Seetlonn  applicable  an  to  undertaklniTf   et  cetera. 

Sections  one  hundred  and  six  to  one  hundred  and  ten  of  thii 
revision,  inchisive,  and  sections  one  hundred  and  twenty-seven 
and  one  hundred  and  twenty-eight,  in  so  far  as  they  relate  to 
undertaking,  sureties  and  justification,  apply  to  proceedings  under 
this  title,  and  tho  exceptions  to,  and  examination  of,  sureties*, 
whether  on  undertaking,  or  bail,  may  be  made  and  conducted  *^y 
the  adverse  party,  as  prescribed  therein. 
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^  article:  third. 

Replevin, 
See.    96.  Replevin. 

se.  AfUdavlt  and  undertaking  by  plalnliff. 

97.  Affidavit  therefor,   before   eommeucement  of  action. 

98.  Where  Beveral  chattel*  are  to  be  replevied. 

99.  Plaintiff'a  undertaking  for  replevin. 

100.  When  agent,  et  cetera,   ncajr  make  affidavit  for  replevin  or  retnra. 

101.  Requisition  of  Justice. 

102.  How  executed. 

103.  How  executed  if  property  concealed,  et  cetera. 

104.  Marshal  to  keep  in  possesalon;  when  and  how  to  deliver. 
106.  Return  to  requisition. 

106.  Defendant  when  to  except  to  sureties,  proceedings  tberenposi. 

107.  Defendant  may  reclaim  chattel;  proceedings  thereupon. 

108.  Qualifications  of  sureties. 

109.  Justification. 

110.  Allowance  of  undertaking. 

111.  When  and  to  whom  marshal  to  deliver  chatteL 

112.  Penalty  for  wrong  delivery  by  marshal. 

113.  Claim  of  title  by  third  person;  proceedings  thereupon. 

114.  Action  against  a  marshal  on  claim. 

116.  Indemnity  to  marshal  against  such  action. 

116.  Answer  of  title  in  third  person. 

117.  Defendant  may  demand  Judgment  for  return  of  chattel. 

118.  For  delivery  of  property.    How  money  recovered  by  same  Judgment 

may  be  collected. 

119.  Damages  when  chattel  Injured,  et  cetera,  by  defendant. 

120.  Judgment  or  verdict;  what  to  state. 

121.  Judgment  or  verdict,  ct  cetera,  for  part  of  several  chattels. 

122.  Damages  how  ascertaini  d  on  default. 

123.  Final  judgment,  et  cetera. 

124.  Execution,  contents  thereof. 

125.  Marshal's  power  to  take  chattel. 

12C.  Action  on  undertaking,   when  maintainable. 

127.  Marshal's  return,   evidence  therein. 

128.  Injury,  et  cetera,  no  defence. 

129.  Proceeding  where  summons  not  personally  served. 

130.  When  action  not  affected  by  failure  to  replevy. 

131.  Judgment  of  action  with  others. 

|9Q».  Action  to  recover  a  c]&a.ttel. 

An  action  to  recover  a  chattel,  with  or  without  damair^s,  for 
the  wrongful  taking,  withholding,  or  detention  thereof,  may  be 
brought  in  the  municipal  court  of  the  city  of  New  York,  except: 

1.  Where  the  chattel  was  taken  by  virtue  of  a  warrant,  against 
the  plaintiff,  for  the  collection  of  a  tax,  assessment  or  fine, 
issued  in  pursuance  of  a  statute  of  the  state,  or  of  the  United 
States:  unless  the  taking  was,  or  the  detention  is,  unlawfal,  as 
specified  in  section  ninety-seven  of  this  act. 

2.  Where  it  was  seized  by  virtue  of  an  execution,  or  a  warrant 
of  attachment,  against  the  property  of  the  plaintiff,  unless  it 
was  legally  exempt  from  such  seizure,  or  is  unlawfully  detained, 
as  specified  in  section  ninety-seven  of  this  act. 

3.  Where  it  was  seized  by  virtue  of  an  execution,  or  a  warrant 
of  attachment,  against  the  property  of  a  person  other  than  the 
plaintiff,  and  at  the  time  of  the  commencement  of  the  action  the 
plaintiff  had  not  the  right  to  reduce  it  into  his  possession. 

4.  Where  a  chattel  is  replevied  in  an  action  to  recover  the 
same,  and  a  final  judgment  awarding  the  possession  thereof  to 
the  defendant  is  rendered,  a  subsequent  action  to  recover  the 
same  chattel  cannot  be  maintained  by  the  plaintiff,  for  the  same 
cause  of  action.     But  the  judgment  does  not  affect  his  right  to 
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maintain  an  action  to  recover  damages,  for  taking  or  detaining 
the  same  or  any  other  chattel,  unless  it  was  rendered  against 
him  upon  the  merits. 

5.  If  plaintiff's  title  be  by  transfer,  made  since  wrongful  taking, 
or  during  wrongful  detention,  no  action  can  be  maintained  unless 
the  person  from  or  throngh  whom  the  plaintiff  derived  title  might 
have  maintained  the  same,  had  the  transfer  not  been  made. 

G.  C.  P.,  H  1219.  1690-1602;  L.  1&82,  ch.  410.  f  1331. 

f  9e.  Affldavit  and  nndertaklniT  by  plaintiff. 

The  plaintiff  may,  at  the  time  the  summons  is  issued,  but  not 
afterwards,  require  the  chattel  to  be  replevied  as  prescribed  in 
this  act.  For  that  purpose  he  must  deliver  to  the  court,  an  affi- 
davit and  a  written  undertaking  as  herein  prescribed,  which  must 
be  filed  with  the  clerk  of  the  court  in  the  district  in  which  the 
action  is  brought. 

L.  1882,  ch.  410.  f  1332. 

f97.  Allldavtt  Uterefor,  before  eontmeneement  of  action* 

The  affidavit  prescribed  in  the  last  section,  must  particularly 
describe  the  chattel  to  be  replevied  and  must  contain  the  following 
allegations: 

1.  That  the  plaintiff  is  the  owner  of  the  chattel,  or  is  entitled 
to  the  possession  thereof,  by  virtue  of  a  special  property  therein; 
the  facts  with  respect  to  which  must  be  set  forth. 

2.  That  it  is  wrongfully  detained  by  the  defendant. 

3.  The  alleged  cause  of  the  detention  thereof,  according  to  the 
best  knowledge,  information,  and  belief  of  the  person  making  the 
affldavit. 

4.  That  it  has  not  been  taken  by  virtue  of  a  warrant,  against 
the  plaintiff,  for  the  collection  of  a  tax,  assessment  or  fine,  issued 
in  pursuance  of  a  statute  of  the  state,  or  of  the  United  States: 
or,  if  it  has  been  taken  under  color  of  such  a  warrant,  either  that 
the  taking  was  unlawful,  by  reason  of  defects,  in  the  process,  or 
other  causes  specified,  or  that  the  detention  is  unlawful  by  rea- 
son of  facts  specified  which  have  subsequently  occurred. 

5.  That  it  has  not  been  seized  by  virtue  of  an  execution  or  war- 
rant of  attachment,  against  the  property  of  the  plaintiff,  or  of 
any  person  from  or  through  whom  the  plaintiff  has  derived  title 
to  the  chattel,  since  the  seizure  thereof;  or,  if  it  has  been  so 
seized,  that  it  was  exempt  from  the  seizure,  by  reason  of  facts 
specified,  or  that  its  detention  is  unlawful,  by  reason  of  facts 
specified  which  have  subsequently  occurred. 

6.  Its  actual  value. 

G.  0.  P..  f  1605;  L.  1882.  ch.  410.  f  1332. 

f08.  'Where  several  ebattelB  are  to  be  repleTied* 

Where  the  affidavit  describes  two  or  more  chattels  of  the  same 
kind,  it  must  state  the  number  thereof,  and  where  it  describes  a 
chattel  in  bulk,  it  must  state  the  weight,  measurement,  or  othei 
quantity.  Where  it  describes  two  or  more  chattels,  to  be  repleV' 
ied,  it  may,  at  the  election*  of  the  plaintiff,  state  the  aggregate 
value  of  all,  or  separately  the  value  of  any  chattel  or  of  any  clasji 
of  chattels,  and  the  aggregate  value  of  the  remainder,  if  any. 
Where  it  states  separately  the  value  of  one  or  more  chattels  oi 
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rlasROs  of  chattels,  the  defendant  may  require,  as  prescribed  in 
the  following  provisions  of  this  article,  the  return  of  any  or  all 
of  the  chattels  or  classes  of  chattels,  the  value  of  which  is  thus 
stated,  or  of  the  portion  thereof  which  has  been  replevied.  .  If  ho 
procures  such  a  return,  the  remainder  must  be^  delivered  to  the 
plaintiff,  except  as  is  otherwise  prescribed  In  this  article. 

C.  C.  P..  S  1607;  L.  1882.  cb.  410,  |  1332. 

( 99.  PlaintllTB    nndertaklniT   for   replevin. 

The  undertaking  must  be  executed  by  at  least  two  Rnretiea  or 
by  a  fidelity  or  surety  company,  expressly  authorized  by  law  to 
execute  an  undertaking,  which  must  be  approved  by  the  eour* 
It  must  be  to  the  effect  that  the  sureties  are  bound  in  a  sp€H!ifioa 
sum  not  less  than  twice  the  value  of  the  chattel,  as  stated  in  the 
affidavit,  for  the  prosecution  of  the  action,  for  the  return  of  the 
chattel  to  the  defendant,  if  possession  thereof  is  adjudg-ed  to 
him,  or  if  the  action  abates,  or  is  discontinued,  before  the  chattel 
is  returned  to  the  defendant;  and  for  the  payment  to  the  defend- 
ant of  any  sum,  which  the  judgment  awards  to  him  against  the 
plaintiff. 

L.  1882,  ch.  410,  1 1689. 

1100.  IHTlieii  afrent,  et  eeterm,  aiar  aiake  allldavit  tor  re« 
plevim  or  retvra. 

The  affidavit  to  be  delivered  to  the  court,  in  behalf  of  the 
plaintiff,  with  a  requisition  to  replevy  a  chattel,  may  be  made  by 
the  plaintiff's  agent  or  attorney,  if  the  material  facts  are  within 
his  personal  knowledge;  or  if  the  plaintiff  is  not  within  the  city 
of  New  York  where  the  attorney  resides  or  has  his  office,  or  is 
not  capable  of  making  the  affidavit.  The  affidavit  to  be  delivered 
to  the  court,  either  in  behalf  of  the  defendant,  with  a  notice  that 
he  requires  the  return  of  the  chattel,  or  in  behalf  of  a  person  not 
a  party,  who  makes  a  claim  as  prescribed  in  section  one  hundred 
and  thirteen  of  this  act,  may  be  made  by  an  agent  or  attorney, 
if  the  material  facts  are  within  his  personal  knowledge,  or  if  the 
defendant  or  claimant  as  the  case  may  be,  is  not  within  the  city 
of  New  York,  and  capable  of  making  the  affidavit.  When  the 
affidavit  is  made  by  an  attorney  or  agent,  he  must  state  therein 
what  allegations,  if  any,  are  made  upon  his  information  and 
belief;  and  he  must  set  forth  therein  the  grounds  of  his  belief, 
ns  to  all  matters  not  stated  upon  his  knowledge,  and  the  reason 
why  the  affidavit  is  not  made  by  the  party  or  the  claimant 

C.  C.  P..  t  1712. 

1 101.  Reanlnltlon    of   Justice. 

Upon  receiving  the  affidavit  and  undertaking,  the  justice  mnsf 
indorse  upon  or  attach  to  the  affidavit  a  written  requisition,  suit- 
scribed  by  him,  requiring  the  marshal  to  whom  the  summons  is 
delivered  to  replevy  the  property  described  in  the  affidavit,  on  or 
before  a  day  specified  in  the  requisition,  which  must  be  at  least 
six  days  before  the  return  day  of  the  summons.  The  affidavit 
undertaking  and  requisition  must  be  delivered  to  the  marshal 
with  the  summons. 

L.  1882,  ch.  410, 1 1388. 
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1 102.  How  executed. 

If  any  chattel  described  in  the  aflSdavit  is  found  in  the  pos- 
session of  the  defendant,  or  of  his  agent,  the  marshal  to  whom 
the  summons,  affidavit  and  requisition,  together  with  a  copy  of 
the  undertaking  are  Jelivered,  after  the  undertaking  and  requi- 
sition have  been  approved  by  the  court,  as  prescribed  in  the  fore- 
going sections  of  this  chapter,  must  forthwith  replevy  it  by  taking 
it  into  his  possession.  lie  must  thereupon  without  delay  serve 
upon  tlxe  defendant  a  copy  of  the  summons,  affidavit,  requisition 
and  undertaking  by  delivering  the  same  to  him  personally,  if  he 
can  be  found  within  the  city  of  New  York,  or  if  he  cannot  be  so 
found,  to  his  agent,  if  any,  from  whose  possession  the  chattel  is 
taken;  or  if  neither  can  be  found  within  the  city  of  New  York,  by 
leaving  a  copy  at  the  usual  place  of  abode  of  either,  with  a  per- 
son of  suitable  age  and  discretion. 

C.  O.  P.,  §  1701. 

fi  103.  Ho^v  executed  If  property  concealed,  4*t  cetera. 

If  any  chattel,  described  in  the  affidavit,  is  secured  or  concealed 
in  a  building  or  inclosure,  the  marshal  must  publicly  demand  its 
delivery.  If  it  is  not  delivered,  pursuant  to  the  demand,  he  must 
cause  the  building  or  inclosure  to  be  broken  open,  and  must  take 
the  chattel  into  his  possession, 
c.  c.  r.,  s  1701. 

$104.  Marsbal  to  keep  In  possetfaton;  wben  and  boiir  to 
deliver. 

A  marshal  who  has  replevied  a  chattel,  must  retain  it  in  his 
possession,  keeping  it  in  a  secure  place,  until  the  person  who  is 
entitled  to  the  possession  thereof,  is  ascertained,  as  prescribed  in 
this  title.  He  must  then  deliver  it  to  that  person  upon  request 
and  payment  of  his  lawful  fees,  and  necessary  expenses  for  taking 
and  keeping  it,  as  taxed  by  the  court,  out  of  which  the  proceed- 
ings issued. 

C.  C.  P.,  f  1702. 

f  105.  Return  to  requisition. 

The  marshal  must,  on  or  before  the  return  day  of  the  summons, 
make  a  return  to  the  requisition,  under  his  hand,  stating  all  his 
proceedings  thereupon;  and  file  it,  with  the  affidavit,  undertaking, 
and  requisition,  with  the  clerk  in  the  district  in  which  the  action 
is  brought.  The  return  must  state  the  manner  in  which  the  sum- 
mons, affidavit,  requisition  and  undertaking  were  served;  and,  if 
they  were  served  otherwise  than  by  delivering  the  requisite  copies 
to  the  defendant  personally,  the  reason  therefor  and  the  name  of 
the  person  to  whom  the  copies  were  delivered,  unless  his  name 
is  unknown  to  the  marshal,  in  which  case  the  return  must  describe 
him  so  as  to  identify  him,  as  nearly  as  may  be. 

lu  )^.  ch.  410,  f  1336. 

§106.  Defendant  -when  io  except  to  ■uretleni  proceedln^ii 
thereupon. 

At  any  time  after  the  chattel  has  been  replevied,  and  at  least 
two  days  before  the  return  day  of  the  summons,  the  defendant, 
unless  be  requires  a  return  of  the  chattel,  may  serve  upoa  tb' 
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plaintiff,  or  upon  the  marshal,  a  written  notice  that  he  excepts 
to  the  plaintiff's  sureties,  otherwise  he  is  deemed  to  have  waived. 
all  objections  to  them.  If  such  a  notice  is  served,  the  sureties 
must  justify  upon  the  return  of  the  summons,  or  the  plaintiff 
must  then  give  new  undertaking  to  the  same  effect  as  the  ori^nal 
undertaking,  with  other  sureties,  who  must  then  appear  and 
justify  before  the  court. 

L.  1882.  ch.  410.  S  1336. 

1 107.  Defendant  may  reclaim  chattel  |  procccdinsa  there- 
npon. 

At  any  time  before  the  return  of  the  summons,  the  defendant 
may,  if  he  does  not  except  to  the  plaintiff's  sureties,  serve  upon 
the  clerk  a  notice  that  he  requires  the  return  of  the  chattel 
replevied.  .  With  the  notice  he  must  deliver  to  the  clerk  the  fol- 
lowing papers: 

1.  An  affidavit,  containing  an  allegation,  either  that  the  defend- 
ant is  the  ojvuer  of  the  chattel,  or  that  he  is  lawfully  entitled  to 
the  possession  thereof,  by  virtue  of  a  special  property  therein, 
the  facts  with  respect  to  which  must  be  set  forth. 

2.  An  undertaking,  executed  by  at  least  two  sureties,  or  a 
fidelity  or  surety  company,  specifically  authorized  by  law  to  act 
instead  of  sureties,  to  the  effect  that  they  are  bound,  in  a  speci- 
fied sum,  not  less  than  twice  the  value  of  the  chattel,  as  stated 
in  the  affidavit  of  the  plaintiff,  for  delivery  thereof  to  the  plain- 
tiff, if  delivery  thereof  is  adjudged,  and  for  the  payment  to  him 
of  any  sum,  which  the  judgment  awards  against  the  defendant. 
The  sureties  in  the  undertaking,  must  justify  before  the  court, 
upon  the  return  of  the  summons. 

If  the  plaintiff  has  stated  separately  in  his  affidavit  the  value 
of  one  or  more  chattels,  or  classes  of  chattels,  as  prescribed  in 
section  ninety-eight  of  this  act,  the  defendant  may  require  a 
delivery  of  part  of  the  property  replevied,  as  prescribed  in  that 
section. 

G.  C.  p..  H  1704.  2926;  L.  1882,  ch.  410,  |  1337. 

f  108.  (inallflcatlonB  of  ■nrctles. 

The  qualifications  of  sureties,  as  required  by  this  act,  are  as 
follows : 

1.  Each  of  them  must  be  a  resident  of,  and  a  householder  or 
freeholder  within  the  city  of  New  York. 

2.  Each  of  them  must  be  worth  twice  the  sum  specified  for 
which  they  become  obligated  in  the  undertaking  or  order  of 
arrest,  exclusive  of  property  exempt  from  execution. 

3.  A  fidelity  or  surety  company  specifically  authorized  by  law 
to  act  as  surety. 

G.  G.  P.,  H  570,  2926;  L.  1882,  ch.  410.  |  1338. 

i  100.  Jnstlflcatlon. 

For  the  purpose  of  justification,  each  of  the  sureties  op  bail 
must  attend  before  the  court,  at  the  time  and  place  mentioned 
in  the  notice,  provided  in  section  one  hundred  and  six  of  this  act, 
and  be  examined  on  oath,  tonchinp  his  sufficiency,  in  such  manner 
as  the  court,  in  its  discretion,  thinks  proper.  The  court  may,  in 
\U  diacretion,  adjourn  the  examination,  from  day  to  day,  untU  It 
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is  completed,  but  such  an  adjournment  must  always  be  to  the 
next  judicial  day,  unless  by  consent  of  parties.    If  required  by  the 
attorney  for  the  adverse  party,  the  examination  must  be  reduced 
to  writing,  and  subscribed  by  the  bail  or  surety. 
G.  C.  P.,  ff  680,  2826;  L.  1882,  cb.  410.  |  1338. 

f  no.  Allo^vance  of  nndertaktniT. 

If  the  court  finds  the  surety  or  bail  sufficient,  it  must  annex 
the  examination  to  the  undertaking,  indorse  its  allowance  thereon, 
and  cause  them  to  be  filed  with  the  clerk. 

C.  G.  P.,  H  681,  2926;  L.   1882,  eh.  410,  «  1388. 

I  111.  mrhen  and  to  frbom  marahal  to  deliver  ehatteL 

If  the  defendant  neither  excepts  to  the  plaintiflTs  sureties,  nor 
requires  the  return  of  the  chattel,  within  the  time  prescribed  for 
that  purpose,  or  if  he  fails  to  procure  the  allowance  of  his  under- 
taking, or  if  the  plaintiff,  after  the  defendant  has  excepted  to  his 
sureties,  duly  procures  the  allowance  of  his  undertaking,  the 
marshal  must,  except  in  the  case  specified  in  section  one  hundred 
and  thirteen  of  this  act,  immediately  deliver  the  chattel  to  the 
plaintiff.  If  the  plaintiff,  after  the  defendant  has  excepted  to 
his  sureties,  fails  to  procure  the  allow^ance  of  his  undertaking, 
or  if  the  defendant  after  he  has  required  the  return  of  the  chat- 
tel, procures  the  allowance  of  his  undertaking,  the  marshal  must 
immediately  deliver  the  chattel  to  the  defendant. 

L.  1882,  ch.  410.  S  1330. 

1 112.  Penalty  for  vrronir  delivery  by  marvhal. 

The  marshal  who  delivers  to  either  party,  without  the  consent 
of  the  other,  a  chattel  replevied  by  him,  except  as  prescribed  in 
the  last  section,  or  by  virtue  of  an  execution  issued  upon  a  judg- 
ment in  the  action,  forfeits  to  the  party  aggrieved  the  sum  of  one 
hundred  dollars,  and  is  also  liable  to  him  for  all  damages  which 
he  sustains  thereby, 
li.  1882.  ch.  410,  f  1340. 

fll3.  Claim  of  title  by  third  person  |  proceediniT  tbere- 
npon. 

At  any  time  before  the  chattel  which  has  been  replevied  is 
actually  delivered  to  either  party,  if  a  person  not  a  party  to  the 
action,  claims  as  against  the  defendant  a  right  to  the  possession 
thereof,  existing  at  the  time  when  it  was  replevied,  an  affidavit 
may  be  made  and  delivered  to  the  marshal  who  executed  the 
requisition,  in  his  behalf,  stating  that  he  makes  such  claim, 
specifying  the  chattel  or  chattels,  to  which  it  relates,  if  two  or 
more  chattels  have  been  replevied,  and  the  claim  relates  only  to 
part  of  them,  and  setting  forth  the  facts  upon  which  his  right 
of  po8ses.<4ion  depends.  In  that  case,  the  marshal  may.  in  his 
discretion,  before  he  delivers  the  chattel  to  the  plaintiff,  serve 
upon  the  plaintiff's  attorney,  a  copy  of  the  affidavit  with  a  notice 
that  he  requires  indemnity  against  the  claim.  If  the  indemnity 
is  not  furnished  within  a  reasonable  time,  after  the  plaintiff 
becomes  entitled  to  the  delivery  of  the  chattel,  the  marshal  may, 
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in  his  discretion,  deliver  it  to  the  claimant  without  incurring  any 
liabilitj  to  the  plaintiff,  by  reason  of  so  doing. 

C.   C.  P.,   »  1700;   L.   1882.  ch.   410,   f  1341. 

1 114.  Action  airalnst  a  marslial  on  claim. 

A  person,  not  a  party  to  the  action,  who  has  served  an  affidavit 
as  prescribed  in  the  last  section,  may  maintain  an  action,  against 
the  marshal  who  has  delivered  the  chattel  to  the  plaintiff,  to 
recover  his  damages,  by  reason  of  the  taking,  detention,  op  deliv- 
ery of  the  chattel.  But  the  summons  in  such  an  action  most  be 
issued  within  three  months  after  the  delivery  of  the  chattel  to 
the  plaintiff,  and  must  be  served  within  three  months  after  it  is 
issued.  An  action  cannot  be  maintained  against  a  marshal  by  a 
person  so  entitled  to  make  a  claim,  except  as  prescribed  in  this 
section. 

C.   C.  P.,  S  1710;   L.   1882.  ch.   410.   |  1341. 

1 115.  Indemnity  to  marshal  asralnst  sncli  action. 

The  indemnity  to  be  furnished  to  the  marshal  by  the  plaintiff, 
as  prescribed  in  the  last  section  but  one,  must  consist  of  a  written 
undertaKing  to  him,  in  an  amount  at  least  double  the  actual 
value  of  the  property  claimed,  executed  by  at  least  two  Buretios, 
or  in  a  proper  case  by  a  fidelity  or  surety  company,  that  they  or 
it  will  indemnify  him  against  any  liabiflty,  for  damages,  costs 
or  expenses,  to  be  incurred  in  an  action,  brought  against  him, 
by  reason  of  the  taking  or  detention  of  the  chattel,  or  its  delivery 
to  the  plaintiff.  Each  of  the  sureties  besides  possessing  the  other 
qualifications  required  by  law,  must  be  a  freeholder  or  house?- 
holder  in  the  city  of  New  York.  The  marshal  before  delivering 
the  chattel,  may  require  the  persons  offered  as  sureties,  to  sub- 
mit to  an  examination,  before  the  court,  out  of  which  the  pro- 
ceedings issued.  The  sureties  are  entitled  to  be  substituted  as 
defendants,  in  an  action,  brought  as  prescribed  in  the  last  section, 
as  if  the  chattel  had  been  levied  upon,  by  virtue  of  an  execntion. 

C.  C.  p.,   f  1711;   L.   1882,  ch.   410,   f  1341. 

I  llBa.  Third  party  may  Interplead  and  defend. 

At  any  time  before  a  chattel  or  chattels  which  have  been 
replevied  are  actually  delivered  to  either  party,  and  at  least  two 
days  before  the  return  day  of  the  summons,  a  person,  not  a 
party  to  the  action,  who  claims  a  right  to  the  possession  of  the 
chattel  or  chattels  so  replevied,  or  any  part  thereof,  which  right 
is  claimed  to  have  existed  at  the  time  when  the  said  chattel  or 
chattels  were  replevied,  and  which  he  desires  to  assert,  may 
make  an  affidavit  and  deliver  the  same  to  the  court,  stating  that 
he  makes  such  claim,  and  does  so  without  collusion  with  the  de- 
fendant. The  party  shall  also  specify  in  such  affidavit,  the 
chattel  or  chattels  to  which  he  makes  claim,  setting  forth  the 
facts  upon  which  his  right  depends,  and  praying  to  be  impleaded 
as  a  defendant  in  the  action.  The  court  may  thereupon  grant 
leave  to  said  party  to  appear  and  defend  and  the  provisions  of 
this  act  in  relation  to  the  defendant  or  defendants  originally  pro- 
ceeded against,  so  far  as  applicable,  shall  apply  to  the  said  party, 
and  the  court  may,  in  its  discretion,  make  such  order,  or  direct 
such  delivery  of  the  possession  of  the  property,  as  may  be  just, 
and  thereupon  the  entire  controversy  may  be  determined  in  the 
action.    Nothing  in  this  section,   however,  shall  be  construed  to 
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affect  the  rights  of  the  parties  to  maintain  a  separate  action,  or 
to  recover  damages  for  the  wrongful  taking  or  detention  of  a 
chattel,  unless  judgment  is  awarded  against  him,  as  herein  pro- 
vided, on  the  merits.  In  that  case  the  court  may  grant  leave  to 
said  party  to  appear  and  defend,  and  the  provisions  of  this  act 
in  relation  to  the  defendant  or  defendants  originally  proct;«d«d 
against,  then  apply  to  said  party. 

[New.]    L.  1803,  ch.  «!.    In  eflfect  May  7,  19a^. 

I  110.  Aaswer  of  title  in  third  periion. 

The  defendant  may,  by  answer,  defend,  on  the  gronud  that  a 
third  person  was  entitled  to  the  chattel,  without  connecting  him- 
self with  the  letter's  title. 

C.  C.  p.,  I  1723. 

I  117.  Defendant  mny  demand  J^dirment  for  return  of 
ehattel. 

Where  a  chattel  has  been  replevied,  and  the  defendant  has  not 
required  the  return  thereof,  pending  the  action,  as  prescribed  in 
the  foregoing  sections,  he  may,  in  his  answer,  demand  judgment 
for  the  return  thereof,  either  with  or  without  damages  for  the 
taking,  withholding,  or  detention. 

L.  1882,  cb.  410,  {  1342. 

1 118.  For  delivery  of  property!  how  ntoney  recovered  by 
same  Jndvment  may  be  eolleoted. 

An  execution  for  the  delivery  of  a  chattel,  must  particularly 
describe  the  property  and  designate  the  party  to  whom  the  judg- 
ment awards  possession  thereof.  It  must  require  the  marshal 
to  deliver  the  possession  of  the  property  within  the  city  of  New 
York,  to  the  party  entitled  thereto.  If  a  sum  of  monoy  is  awarded 
by  the  same  judgment,  it  may  be  collected  by  virtue  of  the  same 
execution;  or  a  separate  execution  may  be  issued  for  the  collec- 
tion thereof,  omitting  the  direction  to  deliver  possjssion  of  the 
property.  If  one  execution  is  issued  for  both  purposes,  it  must 
contain  with  respect  to  the  money  to  be  collected,  the  same  direc- 
tions as  an  execution  against  property,  or  against  the  person  as 
the  case  requires. 

C.  C.  P..  {  1373;  L.  1882,  ch.  410,  S  1343. 

I  119.  Dama«re»  when  chattel  injured,  et  cetera*  by  de- 
fendant. 

Where  the  plaintiff  recovers  a  chattel  which  was  injured,  or 
otherwise  depreciated  in  value,  while  it  was  in  the  possession  or 
under  the  control  of  the  defendant,  under  such  circumstances, 
that  the  plaintiff  might  recover  damages  for  the  injury  or  depre- 
ciation, in  an  action  brought  against  the  defendant  therefor,  he 
may  recover  the  same  damages,  in  an  action  brought  as  pre- 
scribed in  this  article.  In  that  case  he  must  set  forth  the  facts 
in  his  complaint,  and  demand  judgment  for  damages  accordingly. 

C.  C.  P.,  I  1722;  L.  1882,  ch.  410,  S  1343. 

I  120.  Judgment  or  verdict  j  w^hat  to  state. 

The  judgment,  verdict  or  decision,  must  fix  the  damages,  if 
any,  of  the  prevailing  party. 

1,  Where  it  awards  to  the  plaintiff  a  chattel,  which  has  not 
been  replevied,  or  where  it  awards  to  the  prevailing  party  a 
chattel,  which  has  been  replevied,  and  afterwards  delivered  by 
the  marshal  to  the  unsuccessful  party,  or  to  a  person  not  a 
party,  it  must  also  fix  the  value  of  the  chattel,  at  the  time  of 
the  trial. 

2.  In  a  case  where  the  unsuccessful  party  had  a  special  prop- 
erty therein,  not  equal  to  the  full  valuation  of  the  chattel  to  fix 
the  value  of  the  special  property. 

0.  0.  P.,  S8  1726,  1727;  L.  1882,  ch.  410,  |  1343, 
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I  121.  Jndorment  or  Terdtct^  et  cetera,  for  part  of  veve'^al 
BhattelB. 

Where  the  action  is  brought  to  recover  two  or  more  chattels* 
the  judgment,  verdict  or  decision,  may  award  to  one  party,  one 
or  more  distinct  chattels,  which  can  be  identified,  and  set  apart 
ttom.  the  others,  and  the  residue  to  the  other  party,  and,  if  nec- 
essary, the  complaint  must  be  amended  so  as  to  conform  thereto. 
The  final  judgment  rendered  thereupon,  must  award  to  each  party 
the  same  relief,  with  respect  to  the  finding  in  his  favor,  as  if 
separate  judgments  were  rendered,  except  that,  where  each  party 
is  entitled  to  an  absolute  award  of  a  sum  of  money,  against  the 
other,  the  smaller  sum  must  be  deducted  from  the  greater,  and 
the  balance  only  must  be  awarded. 

c.  0.  P.,  I  1728. 

I  122.  Dajnaires;  "ho-wr  aacertalned  on  default. 

Where  the  plaintiff  is  entitled  to  judgment  by  default,  for  waat 
of  an  appearance  or  pleading,  the  court  to  which  he  applies  for 
judgment  may  ascertain  and  determine  the  damages  to  which  he 
is  entitled  and  the  value  of  the  chattel,  if  necessary. 

C.  C.  P.,  8  1729. 

S  123.  Final  Indgrment,  et  cetera. 

Final  judgment  for  the  plaintiff  must  award  to  him  possession 
of  the  chattel  recovered  by  him,  with  his  damages  if  any.  If  a 
chattel  recovered  was  not  replevied,  or  if  after  it  was  replevied 
it  was  delivered  to  the  defendant,  or  to  a  person  not  a  party,  as 
prescribed  in  this  act,  the  final  judgment  must  also  award  to  the 
plaintiff  the  sum  fixed  as  the  value  thereof,  to  be  paid  by  the 
defendant,  if  possession  thereof  is  not  delivered  to  the  plaintiff. 
If  the  defendant  has  demanded  judgment  for  the  return  of  a 
chattel,  which  was  replevied,  and  afterwards  delivered  to  the 
plaintiff  or  to  a  person  not  a  party,  as  prescribed  in  this  act, 
final  judgment  in  his  favor  therefor  must  award  to  him  posses- 
sion thereof,  with  his  damages,  if  any,  and  it  must  also  award  to 
him  the  sum  fixed  as  the  value  thereof;  to  be  paid  by  the  plain- 
tiff, if  possession  is  not  delivered  to  the  defendant.  But  if  the 
case  is  one  of  those  specified  in  subdivision  two  of  section  one 
hundred  and  twenty  of  this  act,  final  judgment  in  favor  of  the 
defendant  must  award  to  him  the  sum  fix^  as  therein  specified, 
and  if  it  is  not  collected,  the  delivery  of  the  chattel,  or,  if  the 
chattel  has  not  been  replevied,  or  has  been  returned  to  him  after 
replevin,  that  he  is  entitled  to  the  possession  thereof,  until  the 
sum  so  awarded  is  collected,  or  otherwise  paid. 

C.  C.  P.,  S  1730;  L.  1882,  ch.  410,  i  1343. 

S  124.  Execution  t  contents  thereof. 

An  execution  for  the  delivery  of  the  possession  of  a  chattel  and 
to  satisfy  out  of  the  property  of  the  judgment  debtor  a  sum  of 
money  contingently  awarded  against  him,  must  contaiUj  in  addi- 
tion to  the  other  matters  prescribed  by  law,  the  followmg  direc- 
tion: 

1.  Where  the  judgment  awards  a  sum  of  money,  if  possession 
of  the  chattel  is  not  delivered  to  the  prevailing  party,  the  execu- 
tion must  require  the  marshal  if  the  chattel  cannot  be  found 
within  the  city  of  New  York,  to  satisfy  the  sum  so  awarded  with 
interest  and  his  fees,  out  of  the  property  of  the  party  against 
whom  the  judgment  is  rendered. 

A  direction  to  satisfy  a  sum  of  money  out  of  property,  as  pre- 
scribed in  this  section,  must  be  in  the  form  required  by  law  for 
a  like  direction,  where  an  execution  against  property  ia  ictoued 
upon  a  judgment  for  a  sum  of  money. 

C.  O.  P.,  i  1731;  L.  1882,  ch.  410,  C  1348. 
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I  12S.  Marshal's  power  to  take  ehattel. 

For  the  purpose  of  taking  possession  of  a  chattel,  by  virtue  of 
such  an  execution,  the  powers  of  the  marshal  are  the  same  as 
where  he  is  required  to  replevy  a  chattel. 

O.  C.  p.,  I  ITS;  L.  1883,  cb.  410, 1 184S. 
I  126.  Action  on  nndertaktngr^  when  maintainable. 

A  plaintiff  who  has  recovered  a  6nal  judgment  cannot  maintain 
an  action  against  the  sureties  in  an  undertaking  given  in  behalf 
of  the  defendant  to  procure  a  return  of  the  chattel  or  against  the 
bail  of  a  defendant  who  has  been  arrested,  until  after  the  return, 
wholly  or  partly  unsatisfied  or  unexecuted,  of  an  execution  in 
his  favor,  for  the  delivery  of  the  possession  of  the  chattel,  or  to 
satisfy  a  sum  of  money  out  of  the  property  of  the  defendant,  or 
for  both  purposes,  as  the  case  requires.  A  defendant  who  has 
recovered  a  final  judgment  cannot  maintain  an  action  against 
the  sureties  in  the  plaintiff's  undertaking,  given  to  procure  a 
replevin  until  after  a  like  return  of  similar  execution  against  the 
plaintiff. 

C.  C.  p.,   I  1733;  L.  1882,  ch.  410,  }  13^- 

I  127.  Marslial's  retnrni  evidence  therein. 

In  such  an  action  against  the  sureties,  the  marshal's  return  to 
the  execution  is  presumptive  evidence  of  a  failure  to  deliver  or 
to  return  a  chattel,  or  to  pay  a  sum  of  money,  according  to  the 
terms  of  the  undertaking. 

C.  C.   P.,   §  1734;  L.  1882,   ch.  410,   {   1343. 

I  128.  Injnrr,  et  cetera,  no  defence. 

It  is  not  a  defence  to  such  an  action,  that  the  chattel  was 
injured  or  destroj-ed,  after  it  was  replevied,  unless  the  injury  or 
destruction  was  affected  by  the  act,  or  with  the  consent  of  the 
plaintiff,  in  the  action,  or  occurred  after  the  chattel. was  taken 
by  virtue  of  the  execution. 

C.  G.  P.,  §  1735;  L.  1882.  cb.  410,  fi  1348. 

V129.  Proceedinflr  w^here  snmmons  not  personally  served. 
inhere  the  defendant  does  not  appear,  and  the  summons  has 
not  been  personally  served  upon  him,  and  a  chattel,  or  a  part  of 
a  chattel,  to  recover  which  the  action  is  brought,  has  been  re- 
plevied, and  the  proceedings  thereupon  have  been  duly  taken, 
as  prescribed  in  this  act,  the  court  must  proceed  to  hear  and 
determine  the  action  with  respect  to  that  chattel,  or  part  of  a 
chattel,  or,  if  the  action  is  brought  to  recover  two  or  more  chat- 
tels, with  respect  to  those  which  have  been  replevied,  in  like 
manner  and  with  the  like  effect  as  if  the  summons  had  been 
personally  served. 

L.   1882.   ch.   410,    |   1344. 
I  180.  IVhen  action  not  affected  by  failure  to  replevy. 

Where  the  summons  has  been  personally  served  upon  the  de- 
fendant, or  where  he  appears,  the  court  must  proceed  to  hear 
and  determine  the  action,  although  the  plaintiff  has  not  required 
the  chattel  to  be  replevied,  or  the  marshal  has  not  been  able  to 
replevy  it. 

L.    1882,   ch.   410.   {   1345. 

I  181.  Joinder  of  action  with  others. 

Nothing  in  this  title  is  to  be  so  construed  as  to  prevent  the 
plaintiff  from  uniting  in  the  same  complaint  two  or  more  causes 
of  action,  in  any  case  specified  in  section  one  hundred  and  forty- 
six  of  this  act. 

0.  O.  P..  I  1689. 
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ARTICI.E:  FOURTH. 

Action  to  foreclose  a  lien  on  a  chattel. 

Sec.  137.  Action;  wb(*D  and  In  what  courts  maintainable. 
138.  Warrant  In  action. 
130.  Action  on  cundltlonal  aale  ajrreemeHt,   et  cetera;  bow  bvone^it. 

140.  Judsrmt*nt;  order  of  arrest;  body  execution. 

141.  JndKment,  et  cetera. 

142.  Application  of  tbla  article. 

«  137.  Action  I   when  and   in  what  eouvtm   inaIntntnnJ»l«. 

An  action  may  be  maintained  in  the  municipal  court  of  the  oitj 
of  New  York,  to  foreclose  a  lien  upon  a  chattel,  for  a  sum  of 
money,  where  the  amount'  claimed,  exclusive  of  coats,  does  not 
exceed  five  hundred  dollars,  in  any  case  where  such  a  lien  exists 
at  the  time  of  the  comntencement  of  the  action. 

c.  c.  P.,  1 1737. 

i  138.  liVarrant  In   action   for. 

In  an  action  to  foreclose  a  lien  upon  a  chattel,  if  the  plaintiff 
is  not  in  possession  of  the  chattel,  a  warrant,  commaadiuK  the 
marshal  to  seize  the  chattel,  and  safely  keep  it  to  abide  the  judg- 
ment, may  be  issued  in  like  manner,  as  a  warrant  of  attachment 
may  be  issued,  in  an  action  founded  upon  a  contract,  and  the 
provisions  of  law  applicable  to  a  warrant  of  attachment,  i-ssued 
out  of  the  coux't  apply  to  a  warrant  issued  as  prescribed  in  this 
act,  and  to  the  proceedings  to  procure  it,  and  after  it  has  been 
issued,  except  as  otherwise  specified  in  the  judgment. 

L.  1882,  cb..410,  |  1330. 

i  139.  Action  on  conditional  sale  ajrreement,  et  cetera; 
how  bronvht. 

No  action  shall  be  maintained  in  this  couit,  which  arises  on  a 
written  contract  of  conditional  sale  of  personal  property:  a  hiring 
of  personal  property,  where  title  is  not  to  vest  in  the  person 
hiring  until  payment  of  a  certain  sum;  or  a  chattel  mortgage 
made  to  .secure  the  purchase  price  of  chattels;  except,  an  action 
to  foreclose  the  lien,  as  provided  in  this  article.  For  the  purpose 
of  this  section  an  instrument  in  writing  as  above  stated  shall  be 
deemed  a  lien  upon  a  chattel.  Provided,  however,  that  an  motion 
may  be  maintained  to  recover  a  sum  or  sums  due  and  payable 
for  instalment,  payment  or  hiring,  but  in  such  cases  no  order  of 
arrest  shall  issue. 

I  140.  [Am>d»  190S.]    Jnd«ment;  order  of  arrest  |  body  exe* 
cntlon« 

In  an  action  of  foreclosure,  as  provided  in  the  last  section, 
'where  the  sum  or  sums,  over  all  payments  and  set-offs  due  and 
payable  by  the  terms  of  a  written  contract  of  conditioui'*  rale, 
or  uyin  the  payment  of  which  the  title  to  hired  personal  property 
vests,  or  secured  by  a  chattel  rao'-tgage,  amount  to  more  than 
one  hundred  dollars,  the  plaintiff  may  allege  that  the  defendant 
wilfully  or  maliciously  disposed  of  or  conceale<l  the  property  or 
a  part  thereof,  covered  by  the  instrument  on  which  suit  is  insti* 
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tuted,  in  which  case  the  court  may  grant  an  order  of  arrest  in 
the  manner  provided  in  article  one  of  this  title,  and  upon  such 
allegation  being  proved  on  the  trial,  execution  against  the  per- 
son shall  issue,  if  the  provisions  of  this  act  relating  to  indorse- 
ment upon  the  summons  have  been  complied  with,  unless  the 
property  awarded  by  the  judgment  is  produced  by  the  defendant 
to  satisfy  the  execution  and  levy,  when  made  as  provided  in  this 
article.  Upon  judgment  being  rendered,  as  prescribed  in  this 
article  under  the  provisions  of  this  or  the  last  preceding  section, 
and  execution  issuing  thereon,  the  property  subject  to  levy  must 
be  produced  or  possession  made  readily  available  at  the  time  of 
such  levy,  to  satisfy  the  execution  in  the  manner  prescribed  in 
the  judgment,  and  on  failure  so  to  do,  where  the  plaintiff  has 
recovered  judgment  for  a  sum  exceeding  one  hundred  dollars, 
exclusive  of  costs,  an  execution  against  the  person  shall  issue, 
provided  the  provisions  of  this  act  relating  to  indorsement  upon 
the  summons  have  been  complied  with,  on  the  return  of  the 
marshal  having  the  execution  made  to  the  clerk  of  the  court  in 
the  district  in  which  the  judgment  is  docketed,  to  the  effect  thr.t 
such  property  is  not  available  for  levy  and  execution* 
L.  1908,  eta.  156.    In  effect  Aprtl  8,  1906. 

( 141.  Jndfrment,  et  cetera* 

In  an  action  to  foreclose  a  lien,  the  final  judgement  in  favor  of 
the  plaintiff,  must  specify  the  amount  of  the  lien,  and  direct  a 
sale  of  the  chattel  to  satisfy  the  same  and  the  costs,  if  any,  by 
a  marshal,  in  like  manner,  as  where  a  marshal  sells  personal 
property  by  virtue  of  an  execution,  and  the  application  by  him 
of  the  proceeds  of  the  sale,  less  his  fees  and  expenses,  to  the 
payment  of  the  amount  of  the  lien,  and  the  costs  of  the  action. 
It  must  also  provide  for  the  payment  of  the  surplus  to  the  owner 
of  the  chattel,  and  for  the  safe  keeping  of  the  surplus,  if  neces- 
sary, by  the  clerk  of  the  court,  until  it  is  claimed  by  him.  If  a 
defendant  upon  whom  the  summons  is  personally  served,  is  liable 
for  the  amount  of  the  lien,  or  for  any  part  thereof,  it  may  also 
award  payment  accordingly. 

C.  C.  P.,  H  1739,  1740. 

{  142.  Application    of   this   article. 

This  title  does  not  affect  any  existing  right  or  remedy  to  fore- 
close or  satisfy  a  lien  upon  a  chattel,  without  action,  and  it  does 
not  apply  to  a  case,  where  another  mode  of  enforcing  a  lien  upon 
a  chattel  is  specially  prescribed  by  law. 
c.  C.  P.,  §  1741.  ^^3 
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TITLE  IV. 
Pleadings. 

Sec.  145.  Pleadings  on  Joinder  of  Iwne. 

147.  Plaintiff  to  prove  his  caae;  exceptions.  •"•«*- 

148.  Defendant  may  offer  to  allow  Jndgment  or  comnromiBe. 

149.  Complaint. 

150.  Answer;  what  to  contain. 

151.  C!oanterclalm  defined. 

152.  Rules  respecting  the  allowance  of  coonterclatm. 

163.  Judgment  when  demand  or  counterclaim  are  equal,  or  nneaual 

164.  For  affirmative  relief.  '^m-*!- 

166.  Counterclaim  when  defendant  is  sued  In  a  representative  eaimcitv 
156.  When  plaintiff  Is  an  executor  or  administrator. 

167.  Counterclaim  where  amount  Is  in  excess  of  courts*  Jurisdlctloai. 

168.  Whon  defendant  may  demur. 

169.  Demurrer  to  complaint  must  specify  grounds  of  objection 

160.  Demurrer  to  all  or  part  of  the  complaint;  may  answer  to  part 

161.  Formal  reply  or  demurrer  to  counterclaim  not  neceosary. 

162.  When  plaintiff  may  demur  to  answer. 

163.  R(>quirements  concerning  verified  pleadings. 

164.  Verification;   how  and  by  whom  made. 

166.  Exhibition  of  accounts  at  Instance  of  adverse  party  may  be  ord<>«ed. 

166.  Amendment  of  pleadings. 

167.  Private  statute;    how   pleaded. 

168.  Judgments;  how  pleaded. 

169.  Conditions  precedent;  how  pleaded. 

170.  Pleadings  to  be  liberally  construed. 

171.  Immaterial  variance  in  pleading  to  be  disregarded. 

172.  Material  variances;  how  provided  for. 

173.  What  to  be  deemed  a  failure  of  proof. 

174.  Partial  defenses. 

175.  Complaint  in  actions  by  or  against  corporations. 

176.  When  proof  of  corporate  existence  unnecessary. 

177.  Misnomer,  when  waived. 

178.  Pleadings  in  actions  on  bastardy  bonds. 

179.  Answer  of  title. 

180.  Defendant  in  answer  of  title  to  deliver  undertakil^ 

181.  New  action  to  be  brought  in  supreme  court. 

182.  Old  notion;  thereupon  discontinued. 

1&3.  Penalty  for  failure  to  deliver  undertaking. 
184.  Title  appearing  from  plaintiff's  own  showing. 
186.  Same  cause  of  action,  and  defense  In  new  action. 

186.  Answer  of  title  interposed   as  to  only  one  or  more  of  seyeral  de- 

fenses; proceedings  thereupon. 

187.  Interpleader  by  order  in  certain  cases. 

{   145.   [Am*d,  1908.]    Plcadlngr  on  Joinder  of  iMne. 

Pleadings  in  the  municipal  court  of  the  city  of  New  York,  may 
be  oral  or  written,  Terified  or  unverified,  except  as  prescribed  in 
section  thirty-four  hundred  and  four  of  the  code  of  civil  pro- 
cedure, and  include  a  complaint,  answer  or  demurrer. 

1.  Where  the  action  is  commenced  by  the  service  ot  a  snni- 
mons  only,  the  pleadings  may  be  oral,  and  the  substance  thereof 
shall  be  endorsed  upon  the  summons  and  entered  in  the  docket 
book  of  the  court.  Issue  must  b^-  joined  on  the  return  day  of 
the  summons,  except  as  otherwi.se  expressly  prescribed  in  this 
act.  The  court  may,  however,  in  its  discretion,  order  a  written 
bill  of  particulars,  with  or  without  verification,  to  be  filed  by  the 
plaintiff,  or  by  the  defendant  interposing  a  counterclaim. 

2.  In  all  cases  where  a  written  complaint,  verified  or  nnveri- 
fiev.4,  is  served  with  the  summons,  a  written  answer,  verified  if 
the  complaint  be  verified,  or  a  written  demurrer,  must  be  filed 
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and  issue  joined  on  the  return  day,  except  as  otherwise  expressly 
prescribed  in  this  act,  unless  the  court  further  extends  the  time 
to  answer  or  demur. 

3.  Where  a  demurrer  is  interposed  and  disallowed,  the  court 
must,  notwithstanding  the  return  day  has  passed,  grant  leave 
to  plead  as  if  no  demurrer  had  been  interposed,  with  or  with- 
out costs,  in  an  amount  within  the  sum  allowed  as  costs  in  the 
action;  but  the  time  to  61e  said  pleading  shall  not  be  extended 
longer  than  eight  days  from  the  time  the  decision  on  the  demurrer 
is  rendered,  unless  on  the  consent  of  the  parties. 

4.  If  the  court  deems  the  demurrer  well  founded,  it  must  per- 
mit the  pleading  to  be  amended;  and  if  the  party  fails  so  to 
amend,  the  defective  pleading  or  part  of  a  pleading  demurred 
TO  must  be  disregarded;  and  the  court  may,  in  its  discretion^ 
extend  the  time  for  pleading,  in  the  manner  prescribed  in  tne 
preceding  subdivision. 

5.  Where,  on  the  return  day  of  a  summons,  a  person  appears 
specially  for  the  purpose  of  raising  a  question  not  involving  the 
merits  of  the  action,  the  court  may,  in  its  discretion,  reserve  the 
docision  on  the  question  raised  and  extend  the  time  to  plead,  in 
the  manner  prescribed  in  subdivision  three  of  this  section. 

0.  Nothing  herein  shall  be  construed  to  prevent  the  court 
.-ordering  a  bill  of  particulars  in  a  proper  case,  whether  the  .plead- 
ings  be  written  or  oral. 

C.  C.  p.,  SS  2035.  3126,  8207 ;  L.  1882,  ch.  410,  I  1840.  Am'd  by  L.  1908, 
eh.  4941.     In  effect  Sept.  1,  1906. 

I  140.  \lr'liat  causes  of  action  may  be  Joined  In  the  aante 
complaint. 

The  plaintiff  may  unite  in  the  same  complaint,  two  or  more 
causes  of  action,  where  they  are  brought  to  recover  as  follows: 

1.  Upon  contract,  express  or  implied. 

2.  For  personal  injuries,  and  injuries  to  property,  or  either. 

3.  Chattels,  with  or  without  damages,  for  the  taking  or  de- 
tention thereof. 

4.  Upon  claims  against  a  trustee,  by  virtue  of  a  contract,  or  by 
operation  of  law. 

5.  Upon  claims  arising  out  of  the  same  transaction  or  trans- 
actions connected  with  the  same  subject  of  action,  and  not  in- 
cluded within  one  of  the  foregoing  subdivisions  of  this  section. 

6.  For  penalties  incurred  under  a  statute  of  the  state,  or  an 
ordinance  of  the  city  of  New  York. 

But  it  must  appear  upon  the  face  of  the  complaint,  that  all 
the  causes  of  action,  so  united,  belong  to  one  or  the  foregoing 
subdivisions  of  this  section;  that  they  are  consistent  with  each 
other;  that  they  require  the  same  judgment;  and  except  as 
otherwise  prescribed  by  law,  that  they  affect  all  the  parties. 
Where  a  cause  of  action  for  which  a  defendant  might  be  arrested 
is  united  with  a  cause  of  action  for  which  he  cannot  be  arrested, 
an  execution  against  the. person  of  the  defendant  cannot  be  issue** 
upon  the  judgment. 

C.   C.    p.,   SX  484,   2937. 

S  147.  [Am*cl,  10O.S.]  Plaintiff  io  prove  his  cane;  excep- 
tions. 

If  a  defendant  fails  to  appear  and  answer,  the  plaintiff  cannot 
recover  without  proving  his  case,  except  in  a  case  specified  in 
section  thirty-four  hundred  and  six  of  the  code  of  civil  procedure, 
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Hk.  J  excepting  that  where  the  action  is  on  a  contract,  express  or 
implied,  and  a  copy  of  a  verified  complaint  was  serrod  on  de- 
fendant at  the  time  of  the  service  of  the  summons,  judgmnit 
may  be  taken  as  demanded  without  further  proof. 

C.  C.  P.,  I  2R91:  L.  1882,  ch.  410,  |  1347.  Am'd  L.  1906.  ch.  495.  In 
effect  Sept.   1,   1908. 

1 148.  Defendant  may  oiler  to  alloiir  Jndffment  or  oom- 
promise. 

The  defendant  may,  upon  the  return  of  the  summons,  and  before 
answering,  file  with  the  court  a  written  offer  to  allow  judgment 
to  be  taken  against  him  for  a  sum  of  money,  or  for  property 
therein  specified,  with  costs.  If  there  are  two  or  more  defend- 
ants, and  the  action  can  be  severed,  a  like  offer  may  be  made  by 
one  or  more  of  the  defendants,  against  whom  a  separate  judg- 
ment may  be  taken.  If  the  plaintiff  thereupon,  before  taking 
any  other  proceeding  in  the  action,  files  with  the  court  a  written 
acceptance  of  the  offer,  the  court  must  render  judgment  accord- 
ingly. If  an  acceptance  is  not  filed,  the  offer  cannot  be  given  in 
evidence  upon  the  trial;  but,  if  the  plaintiff  fails  to  obtain  a 
more  favorable  judgment,  he  cannot  recover  costs  from  tne  time 
of  the  offer,  and  must  pay  the  defendant's  costs  from  that  time. 
But  a  defendant  may  instead  of  such  written  offer,  deposit  the 
amount  of  his  offer,  if  a  sum  of  money,  with  the  clerk  of  the 
court,  with  like  effect. 

0.  0.  P.,  i  2892. 

1 149.  Contplatnt. 

The  complaint  must  state  in  a  plain  and  direct  manner  the 
facts,  constituting  the  cause  of  action. 

C.  O.  P.,  12936. 

f  150.  Ann^veri  what  to  contain. 

The  answer  of  the  defendant  must  contain: 

1.  A  general  or  specific  denial  of  each  material  allegation  of 
the  complaint  controverted  by  the  defendant,  or  of  any  knowl- 
edge or  information  thereof,  aufllcient  to  form  a  belief. 

2.  A  statement  of  any  new  matter  constituting  a  defen.se  or 
counterclaim,  in  ordinary  and  concise  language,  without  repetition. 

C.   C.  P.,  H  600.  2938:  L.   1882.   ch.   410,  |  1347. 

{  151.  Connterclalm  defined. 

The  counterclaim,  specified  in  the  last  section,  must  tend,  in 
some  way,  to  diminish  or  defeat  the  plaintiff's  recovery,  and 
must  be  one  of  the  following  causes  of  action  against  the  plain- 
tiff, or,  in  a  proper  case,  against  the  person  whom  he  represents, 
and  in  favor  of  the  defendant,  or  of  one  or  more  defendants, 
between  whom  and  the  plaintiff  a  separate  judgment  may  be  had 
in  the  action: 

1.  A  cause  of  action  arising  out  of  the  contract  or  transaction, 
set  forth  in  the  complaint  as  the  foundation  of  the  plaintiff's 
claim,  or  connected  with  the  subject  of  the  action. 

2.  In  an  action  on  contract,  any  other  cause  of  action  on  con- 
tract, existing  at  the  commencement  of  the  action. 

C.  C.  P.,  i  601. 
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i  152.  Rales  respecting  the  allo^rance  of  connterclalvi« 

But  the  coanterclaim,  specified  iu  subdivision  second  of  the 
last  section,  is  subject  to  the  following  rules: 

1.  If  the  action  is  founded  upon  a  contract,  which  has  been 
assigned  by  the  party  thereto,  other  than  a  negotiable  promissory 
note  or  bill  of  exchange,  a  demand  existing  against  the  party 
tlierete,  or  an  assignee  of  the  contract,  at  the  time  of  the  assign- 
ment thereof,  and  belonging  to  the  defendant,  in  good  faith, 
before  notice  of  the  assignment,  must  be  allowed  as  a  counter- 
claim, to  the  amount  of  the  plaintiff's  demand,  if  it  might  have 
been  fso  allowed  against  the  party,  or  the  assignee,  while  the  con- 
tract belonged  to  him. 

2.  If  the  action  is  upon  a  negotiable  promissory  note  or  bill  of 
exchange,  which  has  been  assigned  to  the  plaintiff  after  it 
became  due,  a  demand  existing  against  a  person  who  assigned  or 
transferred  it,  after  it  became  due,  must  be  allowed  as  a  counter- 
olaini,  to  the  amount  of  the  plaintiff's  demand,  if  it  might  have 
been  so  allowed  against  the  assignor,  while  the  note  or  bill 
belonged  to  him. 

3.  If  the  plaintiff  is  a  trustee  for  another  or  if  the  action  is 
in  the  name  of  the  plaintiff,  who  has  no  actual  interest  in  the 
contract  upon  which  it  is  founded,  a  demand  against  the  plain- 
tiff shall  not  be  allowed  as  a  counterclaim;  but  so  much  of  a 
demand  existing  against  the  person  whom  he  represents,  or  for 
whose  benefit  the  action  is  brought,  as  will  satisfy  the  plaintiff's 
demand,  must  be  allowed  as  a  counterclaim,  if  it  might  have 
been  so  allowed  in  an  action  brought  by  the  person  beneficially 
interested. 

C.  C.  P.,  S  602. 

1 153.  Jadfpmeiit  Tvlien  demand  or  counterclaim  are  equal 
or  nneqnal. 

Whore  a  counterclaim  is  established,  which  equals  the  plaintiff's 
demand,  the  judgment  must  be  in  favor  of  the  defendant.  Where 
it  is  less  than  the  plaintiff's  demand,  the  plaintiff  must  have 
judgnient  foi'  the  residue  only.  Where  it  exceeds  the  plaintiff's 
demand,  the  defendant  must  have  judgment  for  the  excess,  or 
so  much  thereof  as  is  due  from  the  plaintiff;  the  judgment  does 
not  prejudice  the  defendant's  right  to  recover,  from  another 
person,  so  much  thereof  as  the  judgment  does  not  cancel. 

C.  C.  p.,  8  503. 

1 154.  For   affirmative   relief. 

In  a  case  not  specified  in  the  last  section  where  a  counterclaim 
is  established,  which  entitles  the  defendant  to  an  affirmative 
judgment,  demanded  in  the  answer,  judgment  must  be  rendered 
for  the  defendant  accordingly. 

€.  C.  P.,  I  504. 

S  165.  Counterclaim  when  defendant  Is  sned  in  a  repre- 
sentative cni»a<clty. 

In  an  action  against  an  executor  or  administrator,  or  other 
Dorson  sued  in  a  representative  capacity,  th^  defendant  may  set 
forth,  as  a  counterclaim,  a  demand  belonging  to  the  decedent 
or  other  person  whom  he  represents,  where  the  person  so  repre- 
sent(»d  would  hnve  been  entitled  to  set  forth  the  same*  in  an 
action  against  him. 
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I IM.  WlieB  plalntUf  Is  an  executor  or  adntlmlstratov. 

Iii  an  action  brought  by  an  executor  or  administrator,  in  his 
representative  capacity,  a  demand  against  the  decedent,  belong- 
ing, at  the  time  of  his  death  to  the  defendant,  may  be  set  forth 
by  the  defendant  as  a  counterclaim,  as  if  the  action  had  been 
brought  by  the  decedent  in  his  lifetime;  and,  if  a  balance  ]» 
found  to  be  due  to  the  defendant,  judgment  must  be  rendered 
therefor  against  the  plaintiff,  in  his  representative  capacity. 
Execution  can  be  issued  upon  such  a  judgment  only  in  a  case 
where  it  could  be  issued  upon  a  judgment  in  an  action  against 
the  executor. 

C.  c.  P.,  s  506. 

1 167.  Counterclaim  Trl&ere  amount  in  tn  excess  of  conrti^ 
Jurisdiction. 

Where  defendant  has  a  connterclaim  which  is  in  excess  of  the 
amount  of  the  jurisdiction  of  this  court,  the  counterclaim  may 
be  interposed,  and  in  the  erent  of  judgment  being  rendered  in 
defendant*8  favor,  sustaining  said  counterclaim,  said  judgment 
shall  not  be  for  any  larger  sum  in  any  event  than  the  sum  to 
which  .the  court  has  jurisdiction,  exclusive  of  costs,  but  nothing 
in  this  section  shall  be  construed  to  estop  such  a  defendant  from 
bringing  an  action  against  the  plaintiff  for  the  difference  between 
the  sum  of  the  court's  jurisdiction,  and  the  sum  by  said  defendant 
to  be  due  unless  the  judgment  shall  state  that  the  sum  awarded 
by  the  judgment  is  the  whole  amount  found  to  be  due. 

[New.] 

S  168.  Wliea  defendant  may  demur. 

The  defendant  may  demur  to  the  complaint,  where  one  or  more 
of  the  following  objections  thereto,  appear  upon  the  face  thereof: 

1.  That  the  court  has  not  jurisdiction  of  the  person  of  the 
defendant. 

2.  That  the  court  has  not  jurisdiction  of  the  subject  of  the 
action. 

3.  That  the  plaintiff  has  not  legal  capacity  to  sue. 

4.  That  there  is  another  action  pending  between  the  same 
parties,  for  the  same  cause. 

5.  That  there  is  a  misjoinder  of  parties  plaintiff. 

6.  That  there  is  defect  of  parties,  plaintiff  or  defendant. 

7.  That  causes  of  action  have  been  improperly  united. 

8.  That  the  complaint  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action. 

C.  C.  P.,  fl  488,  2930;  L.  1882,  ch.  410,  |  1347. 

1 158.  Deniorrer  to  complaint  must  specify-  grrounds  of 
objection. 

The  demurrer  must  distinctly  specify  the  objections  to  the  com- 
plaint, otherwise  it  may  be  disregarded.  An  objection,  taken 
under  subdivision  first,  second,  fourth  or  eighth  of  section  one 
hundred  and  fifty-eight  of  this  act.  may  be  stated  in  the  language 
of  the  subdivision;  and  an  objection  taken  under  either  of  the 
other  subdivisions,  must  point  out  specifically  the  particular 
defect  relied  upon. 

C.  O.  P..  I  480. 
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1 160.  Demurrer  to  all  or  part  of  the  oomplaiat)  mar 
Aimwer  to  part. 

The  defend&nt  may  demur  to  the  whole  complaint,  or  to  one 
or  more  separate  causes  of  action,  stated  therein.  In  the  latter 
case,  he  may  answer  the  cause  of  action  not  demurred  to. 

C.  c.  P.,  s  491. 

}  161.  Formal  reply  or  demvrrer  to  counterclaim  not 
neceiiaarsr. 

A  formal  reply  to  a  counterclaim  is  not  necessary.  The  counter- 
claim shall  be  deemed  denied  by  the  plaintiff  unless  specifically 
admitted  on  the  trial.  It  also  may  be  objected  to  on  motion,  or 
demurred  to  as  if  the  counterclaim  were  an  affirmative  cause  of 
action,  set  up  in  a  complaint. 

[New.] 

I  leat.  When  platntiil  may  demnr  to  ama^rer. 

The  plaintiff  may  demur  to  a  counterclaim  or  a  defence  con- 
sisting of  new  matter  contained  in  the  answer,  on  the  ground 
that  it  is  insufficient  in  law  on  the  face  thereof. 

C.  C.  P.,  1 404. 

{ 168.  Requirements  concerningT  Teriiled  pleadingra* 

The  allegations  or  denials  in  a  verified  pleading  must  in  form 
be  stated  to  be  made  by  the  party  pleading.  Unless  they  are 
therein  stated  to  be  made  on  the  information  and  belief  of  the 
party,  they  must  be  regarded,  for  all  purposes  as  having  been 
made  on  the  knowledge  of  the  person  verifying  the  pleading.  An 
allegation  that  the  party  has  not  suflicient  knowledge  or  informa- 
tion to  form  a  belief  with  respect  to  a  matter,  must,  for  the 
same  purpose,  be  regarded  as  an  allegation  that  the  person  veri- 
fying the  pleading  has  not  such  knowledge  or  information. 
C.  c.  P..  1 624. 

}  164.  Verification;  ho^v  and  by  ^vhom  made. 

The  verification  must  be  made  by  the  affidavit  of  the  party,  or, 
if  there  are  two  or  more  parties  united  in  interest,  and  pleading 
together,  by  at  least  one  of  them  who  is  acquainted  with  the 
facts,  except  as  follows: 

1.  Where  the  party  is  a  domestic  corporation,  the  verification 
must  be  made  by  an  officer  thereof. 

2.  Where  the  people  of  the  state  are,  or  a  public  officer,  in  their 
behalf,  is  the  party,  the  verification  may.be  made  by  any  person 
acquainted  with  the  facts. 

3.  Where  the  party  is  a  foreign  corporation;  or  where  the  party 
is  not  within  the  county  where  the  attorney  resides,  or  if  the 
latter  is  not  a  resident  of  the  state,  the  county  where  he  has  his 
office,  and  capable  of  making  the  affidavit;  or,  if  there  are  two 
or  more  parties  united  in  interest  and  pleading  together,  where 
neither  of  them,  acquainted  with  the  facts,  is  within  that  county 
and  capable  of  making  the  affidavit;  or  where  the  action  or 
defence  is  founded  on  a  written  instrument  for  the  "payment  of 
money  only,  which  is  In  the  possession  of  the  agent  or  the 
attorney;  or  where  all  the  material  allegations  of  the  pleading 
are  within  the  personal  knowledge  of  the  agent  or  the  attorney; 
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fn  either  case  the  verification  may  be  made  by  the  agent  of  or 
the  attorney  for  the  party. 

C.  C.  P.,  §  525. 

S  165.  Exhibition  of  aecountu  at  Instance  of  adverse  party 
may   be    ordered. 

The  court  may  at  the  time  of  pleadinf?.  or  at  any  other  time 
before  the  trial,  require  the  plaintiff  or  defendant  to  exhibit  to 
the  inspection  of  the  adverse  party,  with  liberty  to  copy  the  wime. 
any  writing  or  account  declared  on  or  set  up  in  the  way  of  ofTiset 
or  counterclaim,  or  if  not  so  exhibited,  may  prohibit  its  afterward 
being  given  in  evidence. 

L.  1882,  Ob.  410,  {1361. 

8  lOG.  Aniendment  of  plendlnflTs. 

The  court  must,  upon  application,  allow  a  pleading  to  be 
amended,  at  any  time,  if  substantial  justice  will  be  promoted 
thereby.  Where  a  party  amends  his  pleading,  after  joLndev  of 
issue,  or  i)leads  over  upon  the  decision  of  a  demurrer,  ami  it  is 
made  to  appear  to  the  satisfaction  of  the  court,  by  oath,  that  an 
adjournment  is  necessary  to  the  adverse  party,  in  consctiuence 
of  the  amendment  or  pleading  over,  an  adjournment  must  be 
grant'»d.  The  court  may  also,  in  its  discretion,  require,  as  a  con- 
dition of  allowing  an  amendment,  the  payment  of  costs  to  the 
adverse  party. 

C.  C.   p.,   i  2944;  L.  1882.  ch.  410,  |  134T. 

S  167.  Private   statute  i  ho'w  pleaded. 

In  pleading  a  private  statute,  or  a  right  derived  therefrom,  it 
is  sufficient  to  designate  the  statute  by  its  chapter,  year  of  pas- 
sage and  title,  or  in  some  other  manner  with  convenient  certainty, 
without  setting  forth  any  of  the  contents  thereof. 

c.  c.  P.,  f  580. 

S  16^.  JadKments;    hovr  pleaded. 

In  pleading  a  judgment,  or  other  determination  of  a  court  or 
officer  of  special  jurisdiction,  it  is  not  necessary  to  state  the  facts 
conferring  jurisdiction;  but  the  judgment  or  determination  may 
be  stated  to  have  been  duly  given  or  made.  If  that  allegation 
is  controverted  the  party  pleading  must  on  the  trial  establish  the 
facts  conferring  jurisdiction. 

c.  c.  P.,  8  5.i2. 

§  100.  Conditions   precedent |   hoiiv   pleaded. 

In  pleading  the  performance  of  a  condition  precedent  in  a  con- 
tract it  is  not  necessary  to  state  the  facts  constituting  perform- 
ance; but  the  party  may  state  generally  that  he  or  the  person 
whom  he  represents  duly  performed  all  the  conditions  on  his  part. 
If  that  allegation  is  controverted  he  must  on  the  trial  establish 
performance. 
c.  c.  P..  §  K12. 

f  170.  Pleadlnfrs   to  be   liberally  eonstrned. 

The  allegations  of  a  pleading  must  be  liberally  construed,  with 
a  view  (^f  substantial  justice  between  the  parties. 
C.C.P..I619.  ,,^ 
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f  171.  Tmniaterlal  variance  In  pleading  to  be  dlnresrarded. 

A  vnrinnoe  botweon  an  allogation  in  a  pleading  and  the  proof, 
must  be  disregarded  as  iraniaterial,  unless  the  court  is  satisfied 
that  the  adverse  party  has  been  misled  thereby,  to  his  prejudice. 

C.    C.   v.,  S  2943;   L.    18S2,    ch.   410,    §  1347. 

1 172.  Material  variances;  ho^v  provided  for. 

A  variance  between  an  allegation  in  a  pleading  and  the  proof 
is  not  material  unless  it  has  actually  misled  the  adverse  party 
to  his  prejudice  in  maintaining  his  action  or  defense  on  the 
merits.  If  a  party  insists  that  he  has  been  misled  that  fact  and 
the  particulars  in  which  he  has  been  misled  must  be  proved  to 
the  satisfaction  of  the  court.  Thereupon  the  court  may  in  its 
discretion  order  the  pleading  to  be  amended  on  such  terms  as  it 
deems  just. 
C.  C.  P.,  J  530. 

§  17St.  "What   to  be   deemed  a  failure  of  proof. 

Where,  however,  the  allegation  to  which  the  proof  is  directed 
is  unproved,  not  in  some  particular  or  particulars  only,  but  in  its 
entire  scope  and  meaning,  it  is  not  a  case  of  variance  within  the 
last  two  sections,  but  a  failure  of  proof, 
c.  c.  P.,  §  541. 

S  174.  Partial  defenses. 

A  partial  defense  may  be  sot  forth,  but  it  must  be  expressly 
stated  to  be  a  partial  defense  to  the  entire  complaint,  or  to 
one  or  more  separate  causes  of  action  therein  set  forth.  On  a 
demurrer  thereto  the  question  is  whether  it  is  sufficient  for  that 
purpose.  Matter  tending  only  to  mitigate  or  reduce  damages  in 
an  action  to  recover  damages  for  a  personal  injury,  or  an  injury 
to  property,  is  a  partial  defense  within  the  meaning  of  this  section. 

S 175.  Complaint    In  actions   by   or   agralnst    corporations. 

In  an  action  brought  by  or  against  a  corporation,  the  complaint 
mu.st  aver  that  the  plaintiff,  or  the  defendant,  as  the  case  may 
be,  is  a  corporation;  must  state  whether  it  is  a  domestic  corpora- 
tion or  a  foreign  corporation;  and,  if  the  latter,  the  state,  country 
or  government,  by  or  under  whose  law's  it  was  created.  But 
the  plaintiff  need  not  set  forth,  or  specially  refer  to,  any  act  or 
proceeding  by  or  under  which  the  corporation  was  created. 

C.  C.  P.,  §  1775. 

S  17G.  'When  proof  of  corporate  existence  nnnecessary. 

In  an  action  brought  by  or  against  a  corporation,  the  plaintiff 
need  not  prove,  upon  the  trial,  the  existence  of  the  corjioration 
unless  the  answer  is  verified  and  contains  an  affirmative  allega- 
tion that  the  plaintiff,  or  the  defendant,  as  the  case  may  be,  is 
not  a  corporation, 
c.  c.  P.,  ?  177G. 

1 177.  Misnomer  $  Trhen   ^ralved. 

In  an  action  or  special  proceeding  brought  by  or  against  a 
corporation,  the  defendant  is  deemed  to  have  waived  any  mistake 
in  the  statement  of  the  corporate  name,  unless  the  mianomer  is 
pleaded  in  the  answer  or  other  pleading  in  the  defendant's  behalf. 

C.  C.  P.,  1 1777. 
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1 178.  Pleadiiifirii  In  nctlonn  on  bastardy-  bonds. 

The  pleadings  and  proceediDgs  iu  actions  in  which  the  people 
of  this  state  are  a  party,  where  such  actions  are  brought  bj 
the  overseers  of  the  poor  or  the  commissioners  of  public. charities 
and  correction,  upon  bastardy  or  abandonment  bonds,  shall  be 
the  same  as  in  actions  brought  on  bonds  with  conditions  other 
than  for  the  payment  of  money,  and  for  eny  breach  of  the  con- 
dition of  such  bond  given  in  cases  of  bastardy  which  shall  happen 
after  the  recovery  of  any  damages  or  the  commencement  of  any 
suit,  the  municipal  court  in  the  district  in  which  the  action  waa 
originally  brought  shall  have  power  to  issue  a  new  summons,  and 
upon  the  return  thereof  to  ascertain  the  amount  of  damages 
arising  from  said  breach,  and  to  give  judgment  accordingly;  and 
in  suits  upon  bonds  given  in  abandonment  cases  the  court  shall 
have  the  same  power  as  to  requiring  further  security  or  com- 
mitting defendant  in  default  thereof,  as  are  conferred  by  law, 
upon  the  judges  of  courts  of  record  in  similar  cases. 

L.  1882.  ch.  410.  f  1348. 

1 178.  Answer  of  title. 

The  defendant  may,  either  with  or  without  other  matter  of 
defense,  set  forth  in  his  answer  facts  showing  that  the  title  to 
real  property  will  come  in  question.  Such  an  answer  must  be 
in  writing,  and  it  must  be  signed  by  the  defendant,  or  his  attorney 
or  agent,  and  delivered  to  the  court.  The  court  must,  thereupon, 
countersign  the  answer,  and  deliver  it  to  the  plaintiff. 

L.  1882,  ch.  410.  f  1340. 

S 180.  Defendant  in  answ^er  of  title  to  deliver  nmdev* 
tal£inflr. 

In  the  case  specified  in  the  last  section,  the  defendant  must  also 
deliver  to  the  court,  with  the  answer,  a  written  undertaking, 
executed  by  one  or  more  sureties,  approved  by  the  court,  to  the 
effect  that,  if  the  plaintiff,  within  twenty  days  thereafter,  deposits 
with  the  court  a  summons  and  complaint  in  a  new  action,  for 
the  same  cause,  to  be  brought  in  the  proper  court,  as  prescribed 
in  the  next  section,  the  defendant  will,  within  twenty  days  after 
the  deposit,  give  a  written  admission  of  the  service  thereof. 
Where  the  defendant  was  arrested  in  the  action  before  the  court, 
the  undertaking  must  further  provide  that  he^  will,  at  all  times, 
render  himself  amenable  to  any  mandate  which  may  be  issued 
to  enforce  a  final  judgment  in  the  action  so  brought.  If  the 
defendant  fails  to  comply  with  the  undertaking,  the  sureties  are 
liable  thereupon  to  any  amount  for  which  judgment  might  have 
been  rendered  by  the  niunicipal  court,  if  the  answer  and  under- 
taking had  not  been  delivered. 

1  1882,  ch.  410,  i  1350. 

S  181.  New  action  to  be  bronfrl&t  in  supreme  court. 

The  court,  in  which  a  new  action  is  to  be  brought,  as  prescribed 
in  the  last  section,  is  the  supreme  court. 

L.  1882,  ch.  410,  f  1361. 

(182.  Old  action)  thereupon  dlscoutinned. 

Upon  the  delivery  of  the  undertaking  to  the  court,  the  action  is 
discontinued,  and  each  party  must   pay  his  own  costs.    If  the 


MUNICIPAL  COURT  ACT. 

plaintiff  fails  to  deposit  with  the  court  a  siimmons  and  complaint 
in  the  new  action,  Ix'fore  the  expiration  of  twenty  days  after 
the  delivery  of  the  undertaking,  the  defendant  may  maintain  an 
action  against  the  plaintiff  to  recover  costs  before  the  court. 

L.  1882,  ch.  410.  9  1352. 

S  18.3.  Penalty   for  failnre  to  deliver  nndertaktnir. 

^  If  the  undertaking  is  not  delivered  to  the  court,  it  has  jurisdic- 
tion of  the  action,  and  must  proceed  therein,  and  the  defendant 
is  precluded  in  his  defense,  from  drawing  the  title  in  question. 

L.  1882,  ch.  410,  S  18G3. 

S  184.  Title  appearlaiT   from   plalntilPs   own  ahowlair* 

If,  however,  it  appears  upon  the  trial,  from  the  plaintiffs  own 
showing,  that  the  title  to  real  property  is  in  question,  and  the  title 
is  disputed  by  the  defendant,  the  court  must  dismiss  the  com- 
plaint, with  costs,  and  render  judgment  against  the  plaintiff 
accordingly. 

L.  1882,  cb.  410.  1 1364. 

f  186.  Spime  cause  of  action,  and  defense  in  ncfv  action. 

In  the  new  action,  to  be  brought  after  an  action  before  a  court 
is  discontinued,  by  the  delivery  of  an  answer  and  an  undertaking, 
as  prescribed  in  the  last  six  sections,  the  plaintiff  must  complain 
for  the  same  cause  of  action  only  upon  which  he  relied  before 
the  court,  and  the  defendant's  answer  must  set  up  the  same 
defense  only  which  he  made  before  the  court.  If  the  action  is 
to  recover  a  chattel  which  was  replevied  in  the  municipal  court, 
each  undertaking,  given  in  the  municipal  court,  continues  to  be 
valid  in,  and  is  applicable  to,  the  new  action. 

L.  1882,  ch.  410,  i  1356. 

1 186.  AniiTrer  to  title  interposed  as  to  only  one  or  more 
of  several  defenses;  proceedinflTS  therenpon. 

Where  in  an  action  before  the  court,  the  plaintiff  ha^  two  or 
more  causes  of  action,  and  the  defense  that  the  title  to  real 
property  will  come  in  question,  is  interposed  as  to  one  or  more, 
but  not  as  to  all  of  them,  the  defendant  may  deliver  an  answer 
and  undertaking  as  prescribed  in  this  article,  with  respect  to  the 
cause  or  causes  of  action  only,  in  which  title  will  so  come  in 
question.  Whereupon  the  court,  must  discontinue  the  action  as 
to  those  causes  of  action  only,  the  plaintiff  may  commence  a  new 
action  therefor  in  the  proper  court  and  the  original  action  must 
proceed  as  to  the  other  causes. 

U  1882,  cb.  410,  i  1366. 

fisr.  interpleader  by  order  in  certain  cases. 

A  defendant  against  whom  an  action  to  recover  upon  a  contract, 
or  an  action  to  recover  a  chattel,  is  pending,  may,  at  any  time 
before  answer,  upon  proof,  by  affidavit,  that  a  person,  not  a 
party  to  the  action,  makes  a  demand  against  him  for  the  same 
debt  or  property,  without  collusion  with  him,  apply  to  the  court, 
upon  notice  to  that  person,  and  the  adverse  party,  for  an  order 
to  substitute  that  person,  in  his  place,  and  to  discharge  him  from 
liability  to  either,  on  his  paying  into  court  the  amount  of  the 
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debt,  or  delivering  the  possession  of  the  property,  or  its  valiie, 
to  KU(h  person  a«  the  court  directs:  or  upon  it  appoaring:  that 
the  defendant  disputes,  in  whole  or  in  part,  the  liability  as 
asserted  against  him  by  different  claimants,  or  that  he  has  sooje 
interest  in  the  subject  matter,  of  the  controversy  which  be  desires 
to  assert,  his  application  may  be  for  an  order  joining  the  other 
claimant  or  claimants,  as  co-defendants  with  him  in  the  action. 
The  court  may,  in  its  discretion,  make  such  order,  upon  such 
terms  as  to  costs  and  payments  into  court  of  the-  amount  of  the 
debt,  or  part  thereof,  or  delivery  of  the  possession,  of  the  property, 
or  its  value  or  part  thereof,  as  may  be  just  and  thereupon  the 
entire  controversy  may  be  determined  in  the  action. 
c.c.p..im  ^^ 
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TITLE  V. 

Proceedings  between  joinder  of  issue  and  triaL 

▲rttole  1 .    Adjoamments;  subpoenas;  attendance  of  wltnetses. 
2.    Commissions  and  depositions. 

ABTICI«E  FIBST. 

Adjowmmenta;  aubpcentu;  attendance  of  toitneuee, 

8eo.  19B.  Trial  may  be  adjourned,  wben. 

194.  Adjournment  longer  than  eight  days;  undertaking. 

195.  Conditions  may  be  imposed.  • 

196.  Actendauoe  of  witnesses. 

197.  Bow  subpoena  served. 

I9i.    Warraut  of  atcachment  against  defaulting  witneM. 

199.    How  executed;  fees  Uiereupou. 

QUO.   Defaulting  witness  liable  for  damages,  and  penalty  of  fifty  dollars. 

$  193.    AclJottniinentB;  trial  may  b*  adjoarned;  whan. 

The  trial  of  the  action  may  be  adjourued  by  the  court,  or  on  the 
application  of  either  party,  for  a  period  not  exceeding  eight  days 
at  any  one  adjournment,  unless  the  defendant  is  under  arrest, 
in  which  case  it  shall  not  be  adjourned  to  exceed  forty-eight 
hours,  except  upon  the  application  of  the  defendant,  in  accordance 
with  the  provisions  of  section  sixty-seven  of  this  act.  Except 
that  an  adjournment  for  more  than  forty-eight  hours  where  the 
defendant  is  under  arrest,  may  be  granted  on  application  of  the 
plaintiff  by  discharging  the  defendant  from  custody  and  th«» 
action  may  then  proceed  notwithstanding  such  discharge;  and 
the  defendant  shall  be  subject  to  arrest  on  the  execution,  in  the 
same  manner  as  if  he  had  not  been  so  discharged.  Tiic  trial 
may  be  adjourned  for  a  longer  period  by  consent,  or  where  iioiiher 
party  objects  to  the  same,  except  as  otherwise  expressly  pre- 
scribed in  this  act. 

L.  1S83,  cb.  410,  li  1862,  1»S. 

$  104.    Adjournment  lon^^ar  than  elsbt  days;  undertaking. 

An  adjournment  may  be  had  either  at  the  joining  of  issuo,  or  at 
any  subsequent  time  to  which  the  cause  may  stand  adjourned  on 
application  of  either  party,  for  a  longer  period  than  eight  days, 
but  not  to  exceed  ninety  days  from  the  return  of  the  surnmons, 
upon  executing  an  undertaking  in  writing,  with  one  or  more 
sufficient  sureties,  to  the  effect  that  he  will  pay  to  the  plaintiff 
or  defendant  the  damages,  costs  and  extra  costs,  in  oa*^  ju«lg- 
ment  shall  be  rendered  against  him  in  the  action,  uijoii  proof  by 
the  oath  of  the  party  or  otherwise,  to  the  satisfaction  of  the 
court,  that  such  party  cannot  be  ready  for  trial  before  the  time 
to  which  he  desires  an  adjournment,  for  the  want  of  nirtterial 
evidence,  describing  it;  that  the  delay  has  not  been  oiada  neces- 
sary by  any  act  or  neglect  on  his  part  since  the  action  was  com- 
menced, and  that  he  expects  to  procure  the  evidence  at  ihe  lime 
stated  by  him.  All  bonds  taken  upon  the  adjournment  '»f  any 
cause  shall  be  good  and  valid  against  the  obligor  or  oMigor.s, 
although  subsequent  adjournments  are  had  after  the  execution 
of  such  bond  or  obligation. 
U  ins,  cb   410,  I  1864: 
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I  195.  Conditions  may  be  iuftpo»ed. 

The  court  may  impose  upon  the  party  applying  for  an  md- 
/^urnment  such  conditions  as  to  it  may  seem  reasonable. 

L.   1882,  cb.  410,   S   1306. 

S  106«   Attendance  of  Trltnesneii. 

A  subpoena  requiring  a  witness  to  appear  and  testify  on  the 
trial  of  an  action,  on  the  demand  of  either  party,  shall  be  issued 
out  of  this  court  by  the  clerk  thereof,  in  the  district  in  which 
the  action  is  pending,  unless  otherwise  expressly  provided  in  this 
act,  and  may  be  served  at  any  place  within  the  city  of  New 
York.  The  snbposna  may  require  the  witness,  except  as  other- 
wise expressly  prescribed  by  law,  to  bring  with  him  any  book 
or  paper,  relating  to  the  merits  of  the  action. 

O.   G.    P.,   §   2960;   L.    1882,   ch.    410,   §   1870. 

S   187.   Ho^T   Mubpoena   served. 

A  subpoena  may  be  served  by  any  person  over  the  age  of 
eighteen  years,  and  must  be  served  by  delivering  a  copy  thereof 
to  the  witness  personally,  £Lud  by  paying  or  tendering  to  him  his 
lawful  fee  of  twenty-five  cents  for  one  day's  attendance  as  a  wit- 
ness, and  mileage  as  provided  by  the  code  of  civil  procedure. 

O.    C.   P.,    9   2070;   L.    1882,   ch.   410,   f   1370. 


i  188.    Warrant  of  attachment  against  def anltinv  wltnc 

Where  it  is  made  to  appear,  to  the  satisfaction  of  the  court,  by 
aliidavit  or  other  proof,  that  a  person  duly  subpoenaed  to  attend 
befoie  it  in  an  action,  has  refuised  or  neglected  to  attend  as  a 
witness  in  obedience  to  the  subpoena,  and  no  just  cause  for  the 
neglect  or  refusal  is  shown  to  exist,  and  the  person  is  not  privi- 
leged from  attendance  under  any  statute  of  the  state,  and  the 
party,  in  whose  behalf  the  witness  was  subpoenaed,  or  his  at- 
torney, makes  oath  that  the  testimony  of  the  witness  is  material, 
the  court  must  issue  a  warrant  of  attachment,  directed  generally 
to  any  marshal,  for  the  purpose  of  compelling  the  attendance  of 
the   witness. 

c.  c.  P.,  9  2971. 

S  188.  Ho^nr  executed;  fee*  tberenpon. 

Such  a  warrant  of  attachment  must  be  executed  in  the  same 
manner  as  an  order  of  arrest.  The  fees  of  the  marshal  for 
serving  it  must  be  paid  by  the  person  against  whom  it  is  issued, 
unless  he  shows  a  reasonable  excuse  to  the  satisfaction  of  the 
court,  for  his  omission  to  attend,  in  which  case,  the  party  pro- 
curing the  warrant  niu«t  paj'  for  them,  and  if  he  recovers  costs, 
the  amount  thereof  must  be  allowed  to  him  as  part  of  bia  costs. 

C,   C.   P.,   §  2972, 
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1 2200.  Defanltlns  ^vttneii*  liable  for  damaares  and  penalty 
of  fifty   dollara» 

A  person  subpoenaed,  as  prescribed  in  this  act,  who  neglects 
or  refuses  to  ob^y  the  subpoena,  or  to  testify,  is  also  liable  to  the 
party,  in  whose  behalf  he  was  subpoenaed,  for  all  damages  which 
the  party  sustains  by  reason  of  his  neglect  or  refusal,  and  fifty 
dollars  in  addition  thereto,  and  is  subject  to  any  fine  or  punish- 
ment which  may  be  imposed  in  accordance  with  the  provision 
of  section  eight  of  this  act 

O.   0.   P.,   §  2879. 
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ARTICLE   SECOND. 

Commission  to  take  testimony;  'depositions. 

Sec.  205.  Gomnilssioii  to  tako  tt'stlmony,  et  cetera. 

206.  ConimUsion  on  consent:   (leiK>ai1ion  upon  oral  queflti<HiflL 

207.  Whon  and  bow  coDimiaKion  f^ranted. 

208.  Adjournment  where  commiiMlon  granted. 

209.  How  executod  and  returned. 

210.  Certlficato  of  execution. 

211.  Certificati,   a   antlioient   return. 

212.  When  deposition  may  be  Hupprt^ssed. 

213.  Deposition,  ot  cetera,  evidence. 

214.  I'ower  of  commisalonera. 

215.  Receipt  of  elerk;  return  of  commission  by. 

216.  Depoflltlou  to  take  testimony  conditionally. 

217.  Affidavit  on  application;  requirements  of. 

218.  T>eiK)8itlon  by  consent. 

219.  Order  for  examination. 

220.  Punishment  for  disobeying  order,  witness  fees. 

221.  Service  of  order. 

222.  Adjournment  of  examination. 
22.3.  Party  confined  in  prison. 

224.  Rules  for  examination:   manner  of  taking  and  rctamlns  depo«ltloo; 

refuffal  of  person  examined  to  answer. 
226.  DeiJosItion  may  be  read  in  evidence;  when. 
226.  Effect  of  deijosltlon. 

$205.  CommlwHloii  to  take  testimony,  et  cetera* 

Whore  the  defendant  has  neglected  to  appear  upon  the  retura 
of  a  Biimmons,  or  has  failed  to  answer  the  complaint,  or  where 
an  issue  of  fact  has  been  joined  in  an  action;  and  it  appears,  by 
affidavit,  upon  the  application  of  either  party,  that  a  witness,  not 
within  the  city  of  New  York,  is  material  in  the  prosecution  or 
defense  of  the  action,  the  court  may  award  a  commission  to  one 
or  more  competent  persons,  authorizing  them,  or  any  of  them  to 
examine  the  witness  under  oath,  upon  interrogatories  to  be 
settled  by  the  court,  or  by  written  agreement  of  the  parties,  and 
indorsed  upon  or  annexed  to  the  commission;  to  take  and  certify 
the  deposition  of  the  witness,  and  to  return  the  same  by  mail. 
addressed  to  the  clerk  of  the  court. 

C.  C.  P.,  §  2980;  T,.  1882.  ch.  410.  8  1368. 

$200.  Commlsiiloii  on  connent;  deposition  npon  oral  Qne«- 
tionn. 

If  both  parties  expressly  consent,  a  commission  may  issue  with- 
out written  interrogatories,  and  the  deposition  may  be  taken  upon 
oral  questions. 

C,  C.  P.,  §  2f)Sl;  L.  1882,  ch.  410,  f  1368. 

S  207.  AVben  and  Ikoyv  commlMslon  grranted* 

The  commission  may  be  granted  by  the  court  without  notice, 
upon  the  application  of  the  plaintiff,  made  at  the  return  of  the 
summons,  or  upon  the  application  of  either  party,  made  at  the 
time  of  the  joinder  of  issue.  It  may  also  be  granted  at  any  time 
after  the  joinder  of  issue,  upon  the  application  of  either  party, 
accompnnioil  with  proof,  by  affidavit,  that  three  days  written 
notice  of  the  application  has  been  served  upon,  the  adverse  party, 
either  personally  or  by  service  upon  the  attorney,  who  appeared 
for  him  before  the  court. 
C  g.  P.,  i  2082;  L.  1882,  cb.  410.  8  1368. 
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fi  208.  AcUonrnmoBt   frhere   commliialoii   srrauted. 

Whore  a  commission  la  granted,  the  party  upon  whose  applica- 
tion it  in  iflsued,  is  entitled  to  such  an  adjournment  of  the  trial 
as  may  be  necessary  to  procure  the  commission  to  be  executed 
and  returned.  Subject,  however,  to  the  provisions  of  sections 
one  hundred  and  ninety- three  and  one  hundred  and  ninety-four  of 
this  act. 

C.  C.  P..  9  2983;  L.  1882,  ch.  410,  {  1368. 

$  209.  Ho^v  executed  and  returned* 

The  person,  to  whom  a  commission  is  directed,  or  before  whom 
a  deposition  is  taken,  unless  otherwise  expressly  directed  in  the 
commission,  or  in  the  order  for  taking  the  depositions,  must 
execute  the  commission,  or  the  order  as  follows: 

1.  He  must  publicly  administer,  to  each  witness  examined,  an 
oath  or  affirmation  to  testify  the  truth,  the  whole  truth,  and 
nothing  but  the  truth,  as  to  the  matters  respecting  which  the 
witness  is  examined. 

2.  He  must  reduce  the  examination  of  each  witness  to  writing, 
or  cause  it  to  be  reduced  to  writing,  by  a  disinterested  person. 
After  it  has  been  carefully  read,  to  or  by  the  witness,  it  must  be 
subscribed  by  the  witness. 

3.  If  an  exhibit  is  produced  and  proved,  the  exhibit,  or,  if  the 
witness,  or  other  person  having  it  in  his  custody,  does  not  sur- 
render it,  a  copy  thereof,  must  be  annexed  to  the  deposition  to 
which  it  relates,  subscribed  by  the  witness  proving  it,  and  num- 
bered or  otherwise  identified,  in  writing  thereupon,  by  the  com- 
missioner or  other  person  taking  the  deposition,  who  must  sub- 
scribe his  name  thereto. 

4.  The  commissioner,  or  person  taking  the  deposition,  must  sub- 
scribe his  name  to  each  half  sheet  of  the  deposition,  and  he  must 
annex  all  the  depositions  and  exhibits  to  the  commission,  or  to 
a  certified  copy  of  the  order  for  taking  the  deposition,  with  the 
certificate  specified  in  the  next  section;  and  he  must  close  them 
up  under  his  seal,  and  address  the  packet  to  the  clerk  of  the 
court,  at  his  official  residence. 

,5.  If  there  is  a  direction,  on  the  commission,  or  in  the  order  to 
return  the  same  through  the  post  office,  he  must  immediately 
deposit  the  packet,  so  addressed,  in  the  post  office,  and  pay  the 
I)ostnge  thereon. 

(>.  If  there  is  a  direction  on  the  commission,  or  in  the  order,  to 
return  the  same  by  an  agent  of  the  party,  at  whose  instance  it 
was  issued  or  granted,  the  packet  so  addressed  must  be  delivered 
to  the  agent. 

7.  Where  a  commission  is  directed  to  two  or  more  persons,  one 
or  more  of  them  may  execute  it,  as  prescribed  in  this  and  the 
next  section. 

A  copy  of  this  and  of  the  next  section  must  be  annexed  to  each 
commission,  or  order  to  take  depositions,  authorized  by  tbis 
article. 

C.  C.  P.,  §f  010,  2984;  L.  1882.  ch.  410,  f  13C8. 

S210    Certlflcate  of  execution. 

The  commissioner  or  other  person,  before  whom  one  or  mor* 
depositions  are  taken,  must  subscribe,  and  annex  to  each  depoii- 
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tion,  a  certificate,  substantially  in  the  following  form,  thm  bUnlci 
being  properly  filled  up: 

State  (or  territory)  of » 

County  (or  parish)  of •  j 

I, do  certify  that the  wit- 

ness,   personally   appeared   before   me  on   the    day   of 

at   o'clock  in  the   noon,   at  the 

,  in  the  state  (or  territory)  of ,  and  after 

being  sworn  (or  afiirmed,  as  the  case  may  be),  to  testify  the 
truth,  the  whole  truth,  and  nothing  but  the  truth,  did  depose 
to  the  matters  contained  in  the  foregoing  deposition,  and  did, 
in  my  presence,  subscribe  the  same,  and  indorse  the  exhibits 
annexed  thereto.  And  I  further  certify  that  I  have  subscribed 
my  name  to  each  half  sheet  thereof,  and  to  each  exhibit. 

And  I  further  certify  that appeared  in  behalf 

of  the    and  that    appeared 

in  the  behalf  of  the 

0.  C.  P.,  I  902;  L.  1882,  ch.  410,  S  1368. 

$211.  Certilloate,  a  snttcl«nt  vetua. 

The  certificate  specified  in  the  last  section,  is  a  anffident  retnn 
to  a  commission. 
0.  C.  P.,  {  903;  L.  1882,  ch.  410,  S  1369. 

1 212.  IVhen  deponttlon  mar  be  aappreaaed. 

Where  it  appears,  by  affidavit  that  a  deposition  has  been 
improperly  or  irregularly  taken  or  returned;  or  that  the  personal 
attendance  of  the  witness,  upon  the  trial,  could  have  been  pro- 
cured, with  due  diligence,  by  a  subpoena,  or  that  the  attorney 
for  either  party  has  practiced  any  fraud,  or  unfair  or  over- 
reaching conduct,  to  the  prejudice  of  the  adverse  party,  in  the 
course  of  the  proceedings;  an  order  for  the  suppression  of  the 
deposition,  may  be  made  by  the  court,  upon  the  application  of 
the  party  aggrieved,  upon  notice  to  the  adverse  party. 
C.  C.  P..  i  910. 

1 213.  Deponitlon,  et  cetera,  evldeace. 

A  deposition,  taken  and  returned  as  prescribed  in  this  article, 
may,  unless  it  is  suppressed  as  prescribed  in  the  last  section,  be 
read  in  evidence  by  either  party.  It  has  the  same  effect,  and  no 
other,  as  the  oral  testimony  of  the  witness  would  have;  and  an 
objection  to  the  competency  or  credibility  of  the  witness,  or  to 
the  relevancy,  or  substantial  competency,  of  a  question  put  to 
him,  or  of  an  answer  given  by  him,  may  be  made,  as  if  the 
witness  was  then  personally  examined,  and  without  being  noted 
upon  the  deposition. 
C.  C.  P..  i  911. 

I  214.  Power  of  commiaiiloaera. 

Where  the  commission  is  executed  within  the  state,  the  com- 
missioner, or  if  there  are  two  or  more,  a  majority  of  tiiem,  have 
the  same  power  to  issue  a  subpoena,  to  swear  a  witness,  and  to 
compel  his  attendance,  that  a  justice  of  the  peace  has,  in  an 
action  pending  before  him. 

C.  C.  P.,  f  2987. 

1470 


MUNICIPAL  COURT  ACT. 

I  21R«  Receipt  of  clerk}  retarn  of  commlaaion  by* 

The  clerk  of  the  court  in  the  district  in  which  the  action  is 
pending,  must  on  receiving  the  package,  containing  the  commis- 
sion, transmitted  to  him  by  mail  or  otherwise,  open  and  tile  it, 
indorsing  thereupon  the  date  of  his  so  doing.  It  must  remain  on 
file  with  him,  nntil  the  trial;  but  either  party  is  entitled  to  inspect 
it  on  file. 

C.  C.  P.,  1 2885. 

§216.  Deposition  to  take  teatimonr  eoaditlonally. 

Either  party  to  an  action  pending  in  the  mnnicipal  conrt  may 
apply  in  the  district  in  which  the  action  is  pending,  for  an  order 
to  have  the  testimony  of  any  witness  who  is  about  to  depart 
from  the  city  of  New  York,  and  will  probably  continue  absent, 
when  the  testimony  is  required,  or  is  so  sick  or  infirm  as  to  afford 
reasonable  ground  to  believe  that  he  will  not  be  able  to  attend 
the  trial;  or  that  any  other  special  circumstances  exist  which 
render  it  proper  that  he  be  examined  as  prescribed  in  this  article, 
taken  conditionally  to  be  used  on  the  trial  of  such  action,  subject 
to  the  provisions  of  this  article. 

L.  1882,  ch.  410,  1 1369. 

S217.  Attclavit  on  application  |  reqnlrenients  of. 

The  party  desiring  to  take  a  deposition,  as  prescribed  in  the 
last  section,  must  present  to  the  court  in  the  district  in  which  the 
action  is    pending,  an  affidavit  showing: 

1.  The  title  and  nature  of  the  action.  The  name  and  residence 
of  the  person  to  be  examined.  That  the  testimony  of  such  person 
is  material  and  necessary  for  the  party  making  such  application 
or  for  the  prosecution  or  defense  of  such  action. 

2.  That  the  person  to  be  examined  is  about  to  depart  from  the 
city  of  New  York,  or  that  he  is  so  sick  or  infirm  as  to  afford 
reasonable  ground  to  believe  that  he  will  not  be  able  to  attend 
the  trial,  or  that  any  other  special  circumstances  exist  which 
render  it  proper  that  he  should  be  examined,  rs  prescribed  in  this 
chapter;  but  this  subdivision  does  not  apply  to  a  case  where  the 
person  to  be  examined  is  a  party  to  the  action,  except  in  the  case 
of  sickness  or  infirmity. 

3.  If  the  party  sought  to  be  examined  is  a  corporation,  the 
affidavit  shall  state  the  name  of  the  officers  or  directors  thereof, 
or  any  of  them  whose  testimony  is  necessary  and  material,  or 
the  books  and  papers  as  to  the  contents  of  which  an  examination 
or  inspection  is  desired,  and  the  order  to  be  made  in  respect 
thereto,  shall  direct  the  examination  of  such  persons  and  the 
production  of  such  books  and  papers. 

C.  O.  P.,  S  872. 

I  218.  Deposition  by  con«ent. 

The  parties  to  an  action  may  stipulate  in  writing  that  an  order 
specified  in  section  two  hundred  and  sixteen  of  this  act  may  be 
granted,  in  which  case  an  affidavit,  as  required  by  the  preceding 
sections  shall  not  be  necessary.  But  this  section  does  not  apply 
to  a  case  where  the  person  to  be  examined  is  confined  in  a  prison 
or  jail  within  the  state. 

0.0.  P.,  1870. 
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4  21  A.  Order  for  examination. 

The  court  to  whom  an  affidavit  is  presented,  as  proTided  in  sec- 
tion two  hundred  and  seventeen  of  this  act,  may,  if  the  opposing 
party  or  his  representative  is  not  present,  require  that  a  reason- 
able notice  of  the  application  be  given,  or  may  act  on  the  applica- 
tion at  the  time  of  such  presentation,  and  must  grant  an  order 
for  the  taking  of  the  deposition,  if  satisfied  of  the  truth  of  the 
matter  stated  in  the  affidavit,  and  may  in  his  discretion  designate 
and  limit  the  particular  matters  on  which  the  examination  is  to 
be  conducted.  The  order  may  require  that  the  examination  be 
conducted  before  the  court,  at  the  time  fixed,  or  may  permit  swoh 
examination  to  be  conducted  at  the  place  where  the  person  to  be 
examined  is  at  the  time  fixed  for  said  examination.  Where  the 
deposition  is  not  taken  in  court,  the  order  may  permit  the  exam- 
ination of  the  person  making  the  deposition  to  proceed  after 
having  been  sworn  before  an  officer  authorized  to  take  and  admin- 
ister  oaths. 

c.  c.  P.,  §878. 

1220.  Pnnialiment  for  diaobeyinv  order)  'witness  fees. 

Witnesses  fees,  as  provided  in  this  act,  for  attendance  upon  a 
trial,  must  be  paid  or  tendered  when  the  order  is  served  upon  the 
party  or  other  person  required  to  attend.  If  the  party  or  persons 
so  served  fails  to  obey  the  order  his  attendance  may  be  compelled, 
and  he  may  be  punished  in  like  manner,  and  the  proceedings 
thereon  are  the  same,  as  if  he  failed  to  obey  a  subpoena,  issued 
from  the  municipal  court. 

c.  c.  P.,  §  874. 

§  221.  Service  of  order. 

A  copy  of  the  order  and  of  the  affidavit  upon  which  it  was 
granted  must  be  served  at  least  two  days  before  the  time  fixed 
for  the  examination,  upon  the  attorney  for  each  party  to  the 
action,  in  like  manner  as  a  paper  in  the  action;  or  if  a  party  has 
not  appeared  in  the  action  they  must  be  served  upon  him  as 
directed  by  the  order. 
C.  C.  P.,  8  875. 

9  222.  Adjournment  of  exaniination. 

The  court  may  upon  good  cause  shown  adjourn  the  time  for 
taking  said  examination  within  the  limitations  and  provisions  of 
this  act  applying  to  adjournments. 

[New.] 

$223.  Party  confined  in  prison. 

Where  the  party  or  other  person  to  be  Examined  is  confined  in 
a  prison  or  jail  within  the  state,  under  sentence  for  a  misde- 
meanor or  felony,  that  fact  must  be  stated  in  the  affidavit,  and 
his  deposition  may  be  taken  as  prescribed  in  the  foregoing  sections 
as  if  he  was  not  so  confined,  except  that  in  such  a  case  the 
granting  or  refusing  the  order  is  always  in  the  discretion  of  the 
court.  The  order  must  require  the  production  of  the  prisoner  by 
the  person  in  charge  of  the  prison  or  jail,  at  the  prison  or  jail,  but 
it  may  prescribe  such  regulations  and  restrictions  with  respect 
thereto  as  the  court  deems  proper. 

C.  C.  P..  i  877. 
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^  284.  Bales  for  ezamliuitioii;  manner  of  taking  and  retsmlng 
depoeltlon;  reAual  of  person  examined  to  answer. 

The  deposition,  shall  be  in  the  form  of  question  and  answer, 
and  when  completed  must  be  carefully  read  to  and  subscribed  by 
the  person  examined;  and  within  three  days  thereafter,  unless 
sooner  required  by  the  order,  must  be  filed  in  the  office  of  the 
clerk  of  the  district  in  which  the  action  is  pending,  together  with 
the  stipulation  or  the  affidavit  on  which  the  order  was  grafted; 
and  proof  of  the  service  of  the  order  and  of  the  affldai':<.  If 
upon  an  examination,  the  person  examined  refuses  to  uuswer 
that  fact  must  be  reported  to  the  court,  which  must  de^x^nnine 
whether  the  question  was  relevant  and  the  witness  bourd  to 
answer. 

O.  0.  P.,  S  880. 

f  SS5.    Deposition  may  be  read  in  evidence;  when. 

The  deposition  may  be  read  in  evidence  by  either  party  at  Ihe 
trial  of  the  action,  if  it  be  satisfactorily  proved  that  the  witness 
is  dead  or  is  unable  to  personally  attend  by  reason  of  hi&  insanity, 
sickness  or  other  infirmity,  or  that  he  is  confined  in  a  prison  ov 
jail,  or  that  he  has  been  and  is  absent  from  the  city  of  New  York, 
so  that  his  attendance  could  not,  with  reasonable  diligence  be 
compelled  by  subpoena. 

C.  C.  p.,  H  881,  882. 

f  S26.    Bffeot  of  deposition. 

The  deposition,  so  read  in  evidence  has  the  same  effect,  and  no 
other,  as  the  oral  testimony  of  the  witness  would  have;  and  an 
objection  to  the  competency  or  credibility  of  the  witness,  or  tt» 
the  relevancy  or  substantial  competency  of  a  questioni  put  to  him, 
or  of  an  answer  given  by  him,- may  be  made  as  il  the  witness 
was  then  personally  examined  and  without  being  m  c^  upon  the 
deposition. 
O.O.P..I«. 
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TITLE  VL 

Trial;  trial  Jurors. 

8ec.  230.  iBsae  of  fact  and  law;  Judgment  wlthlo  what  time  to  be  rendered. 
231.  Trial  hy  Jury;  drawing  the  Jury. 
232.  Court  may  direct  trial  by  Jury;  when. 

233.  Trial  Jurors;  list  of  to  be  fomlahed  clerk  of  each  district. 

234.  Jury  of   twelre;  when. 
235.  How  Jury  aqmrnonod;  notice. 

236.  Talesmen. 

237.  Ballots   of  Jurors   summoned   but    not   drawn. 

238.  Adjoommeota  after  return  of  jury. 

239.  Verdict;   requlsitaa. 

240.  Swearing   the   Jury. 

241.  Submission  of  a  controyersy  upon  facts  admitted. 

242.  Papers  to  be  filed. 

243.  Subsequent  proceedings  regulated. 

I  230.  iMsne  of  fact  and  Iaw|  Judgment  witliin  wliat 
time  to  be  rendered. 

Upon  the  issue  of  fact  joined,  if  a  jury  trial  be  not  demanded, 
as  required  by  this  act,  the  court  must  hear  the  evidence,  and 
decide  all  questions  of  fact  and  law,  and  render  judgment  accord- 
ingly within  fourteen  days  from  the  time  the  same  is  submitted 
for  that  purpose,  except  when  the  defendant  is  under  arrest,  and 
has  not  given  security  for  his  appearance;  in  such  case  the  court 
shall  render  judgment  immediately  after  the  close  of  the  trial, 
and  except  whore  further  time  is  given  by  the  consent  of  parties 
or  their  attorneys.  All  issues  of  law  shall  be  heard  and  decided 
by  the  court,  without  a  jury. 

L.  1882,  ch.  410,   {  1384. 

I  231.  [Am*d,  190S.]    Trial  by  Jvryf  drawing  tbe  |«rr. 

At  any  time  when  an  issue  of  fact  is  joined,  either  party  may 
demand  a  trial  by  jury,  and  unless  so  demanded  at  the  joining 
of  issue,  a  jury  trial  is  waived.  The  party  demanding  a  trial  by 
jury  shall  forthwith  pay  to  the  clerk,  the  sum  of  four  dollars 
and  fifty  cents.  In  default  of  which  payment  the  court  shall  pro- 
ceed as  if  no  demand  for  trial  by  jury  had  been  made.  And  the 
moneys  so  received  shall  be  applied  as  far  as  necessary  to  the 
payment  of  the  lawful  fees  of  the  server  for  summoning  jurors 
and  a  fee  of  twenty-five  cents  to  each  juror  for  each  case  in 
which  he  shall  serve  as  a  juror  such  payment  to  be  made 'to 
him  by  the  clerk  at  the  end  of  the  trial  of  such  case.     When  a 
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jnry  trial  is  demanded,  the  trial  of  the  case  may  be  adjoarned 
within  the  limitations  provided  in  this  act,  until  the  time  fixed 
for  the  attendance  of  a  jury.     In  each  special  proceeding  and 
action  in  which  a  jury  trial  is  to  be  had,  unless  such  trial  is  to 
be  had  in  a  part  designated  for  jury  trials,  the  clerk  must  in 
the  presence  of  a  justice  of  the  court  draw  twelve  persons  from 
the  undrawn  jury  box,  and  deliver  the  list  thereof  to  a  marshal, 
or  to  a  person  deputed  by  the  court  for  that  purpose,  with  a 
written  or  printed  notice,  directed  to  each  person  named  in  the 
list,  requiring  liim  to  attend  as  directed  as  a  juror,  at  a  time 
and  part  specified  therein,  out  of  which  number  six  of  the  per- 
sons attending  shall  be  drawn  to  try  the  cause,  provided  that 
number   appear.      In   each   part   designated   for   jury   trials   the 
clerk  in  the  presence  of  a  justice  of  the  court  shall  each  month 
draw  from  the  undrawn  jury  box  the  names  of  thirty-six  jurors, 
and   a  minute  of  such   drawing  containing  the  names  and  ad- 
dresses of  the  jurors  so  drawn  shall  be  made  and  certified  by 
such  clerk  and  the  justice  in  whose  presence  the  same  are  drawn. 
Such  jurors  shall  constitute  the  panel  of  jurors  for  the  month 
succeedinp;  that  in  which  they  are  drawn  and  for  the  part  for 
which  they  are  so  drawn,  and  the  clerk  in  the  part  for  which 
said  jurors  are  drawn  shall  deliver  to  a  marshal  or  to  a  person 
deputed  by  the  court  for  that  purpose  a  written  or  printed  notice 
directed  to  each  juror  so  drawn  requiring  him  to  attend  as  a 
juror  at  such  part  at  a  time  specified  therein.     Separate  ballots 
containing   the   names   and    addresses   of  each   of  the  jurors   so 
drawn  shall  be  placed  in  a  ballot  box  from  which,  at  the  trial 
thereof,  six  of  the  jurors  shall  be  drawn  to  try  each  action  triable 
by  jury  in  that  part  during  the   month  for  which  said  jurors 
are  drawn.     No  juror  shall  be  required  to  attend  for  service  or 
allowed  to  serve  more  than  ten  days  in  any  one  month.     At  any 
time  the  justice  presiding  in  a  part  designated   for  jury  trials 
may  direct  an  additional  number  of  jurors  to  be  drawn  for  service 
in  the  month  and  in  the  part  in  which  he  is  presiding.     Such 
order  must  specify  the  number  of  additional  jurors  to  be  drawn 
and  such  jurors  must  be  drawn  and  a  minute  of  their  drawing  be 
made  and  certified  and  they  shall  be  empanelled  on  trials  in  the 
same  manner  as  is  above  provided  as  to  the  jurors  drawn  for  each 
month.     No  person  shall  be  allowed  to  serve  as  a  juror  on  any 
trial  in  the  boroughs  of  Manhattan  and  the  Bronx  whose  name  is 
not  on  the  list  of  trial  jurors  selected  by  the  commissioner  of  jurors 
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for  the  district  in  which  and  the  period  daring  which,  the  trial 

ifi  had.     The  clerk  in  each  part  in  the  boroughs  of  Manhattan 

and  the  Bronx  shall  on  or  before  the  fifteenth  day  of  each  month 

return  to  the  commissioner  of  jurors  of  the  county  of  New  York 

a  certified  copy  of  the  minutes  of  each  drawing  of  jurors  in  his 

part  during  the  preceding  month  and  shall  also  certify  to  said 

commissioner  the  number  of  days  each  such  juror  attended  for 

the  purpose  of  serving,  the  number  of  days  he  actually  served 

and  the  name  of  each  such  juror  who  was  excused  or  discharged. 

with  the  reason  therefor,  and  the  name  of  each  such  juror  notified 

who  did  not  attend  or  serve  and  the  name  of  each  such  juror  fined 

and  how  the  notice  to  attend  was  served  upon  the  delinquent  and 

the  date  and  amount  of  his  fine  unless  the  same  has  been  remitted, 

in  order  that  the  same  proceedings  may  be  had  as  in  the  case  of  a 

delinquent  juror  in  a  court  of  record.     The  board  of  aldermen  of 

the  city  of  New  York  may  direct  that  a  sum,  not  exceeding  two 

dollars  in  addition  to  the  fees  of  jurors  prescribed  in  this  section, 

or  in  any  other  statutory  provision,  be  allowed  to  each  trial  juror 

for  each  day's  attendance  at  a  term  of  the  municipal  court  of  the 

city  of  New  York.     The  amount  so  paid  must  be  raised  in  the 

same  manner  as  other  city  charges  are  raised. 

G.  C.  p.,  I  2000;  L.  1882,  ch.  410,  |  1872.  Am'd  by  L,  1908,  ch.  4S1. 
In  effect  Sept.  1.  1908. 

I  232.  Court  may  direct  trial  by  Jnryf  when. 

When  an  issue  of  fact  has  been  joined  in  an  action  or  special 
proceeding,  and  a  trial  by  jury  has  not  been  demanded,  the  court 
may,  in  its  discretion,  at  any  stage  of  the  action  or  proceeding, 
direct  that  a  trial  thereof  be  bad  by  jury,  and  a  trial  by  jury 
shall  thereupon  be  had  in  the  same  manner  as  though  either  of 
the  parties  had  demanded  it,  and  the  court  shall  require  the  fees 
for  the  jurors  and  for  summoning  them,  to  be  paid  by  plain ti£f 
and  taxed  as  part  of  the  costs.  If  after  a  trial  shall  have  been 
had  before  the  court,  without  a  jury,  the  judge  shall,  within 
fourteen  days  after  the  submission  of  the  case  or  proceeding, 
certify  that  the  evidence  is  of  such  a  conflicting  nature  that  he 
has  been  unable  to  dotormine  the  issue  of  fact,  and  that  he  deems 
it  proper  that  the  same  should  be  tried  by  jury,  he  may,  by  order 
set  the  same  down  for  trial  by  a  jury  for  a  day  not  more  than 
eight  days  from  the  time  of  the  making  of  the  order,  and  there- 
upon the  action  or  proceeding  shall  be  continued  in  court,  and 
tried  by  jury  as  hereinbefore  provided  in  the  case  where  a  trial 
by  jury  is  ordered  by  the  court  before  the  trial. 

L.    1882,   ch.   410,  §   1372. 
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I  233.  [Am'd,  1807,  1908.]  TrUtl  Jnroni  Umt  of  to  be 
f  nrniahed  cleric  of  e«c]i  dlatrlet. 

A  list  of  trial  jurors  for  each  district  of  the  municipal  court  of 
the  city  of  New  York,  must  be  selected  by  the  commissioner  of 
jurors  or  other  officer  whose  duty  it  is  by  law  to  select  jurors  in 
each  of  the  counties  included  within  New  York  city,  and  must 
be  selected  for  each  of  said  districts  by  said  officer  in  whose 
county  the  said  district  is  situated,  and  must  consist  of  two  hun- 
dred and  fifty  jurors  for  each  part  designated  for  jury  trials  in 
each  district  under  section  two  hundred  and  thirty-one  of  this 
act.  Each  juror  so  selected  shall  be  exempt  from  jury  duty  in 
every  other  court.  A  person  shall  not  be  placed  upon  such  a  list 
who  does  not  reside,  or  have  a  place  where  he  regularly  transacts 
his  business  in  person,  within  the  district  for  which  he  is  selected. 
The  said"  commissioner  of  jurors  or  other  officer  shall  on  or  before 
the  first  Monday  in  September  in  each  and  everjr  year,  furnish 
the  clerk  of  the  court  in  each  of  the  districts  of  said  court  within 
the  county  for  which  said  commissioner  or  other  officer  acts, 
with  a  list  of  the  names,  residences,  places  of  business  and  occu- 
pations of  the  persons  liable  to  do  jury  duty,  and  who  are  borne 
upon  said  list.  The  clerk  of  the  court  who  shall  receive  such 
jury  list  must  write  on  a  slip  of  paper  the  name,  residence,  place 
of  business  and  occupation  of  each  of  the  persons  named  on  said 
list  and  place  the  same  in  a  box,  to  be  called  the  undrawn  jury 
box.  No  such  slip  after  having  been  drawn  therefrom  shall  be 
returned  to  the  undrawn  jury  box  until  all  other  slips  in  such  box 
shall  have  been  drawn  therefrom,  but  when  all  the  slips  in  such 
box  shall  have  been  drawn  therefrom  then  all  of  them  shall  be 
returned  to  said  box.  No  such  slip  or  other  paper  shall  be  placed 
in  or  drawn  from  said  box  excepting  as  provided  in  this  act. 
The  judge  presiding  in  each  district  of  said  court  may  impose  a 
fine  of  not  exceeding  one  hundred  dollars  upon  each  persoti  duly 
drawn  and  notified  to  attend  the  court  as  a  trial  juror,  who  fails 
to  attend  as  required  by  the  notice.  The  clerk  of  the  court  in 
each  district  not  in  the  boroughs  of  Manhattan  and  the  Bronx 
must,  within  ten  days  thereafter,  transmit  to  the  commissioner  of 
jurors  or  other  officer,  a  certificate  showing  that  the  fine  has  been 
so  imposed,  and  stating  how  the  notice  to  attend  was  served  upon 
the  delinquent,  in  order  that  the  same  proceedings  may  be  had,  as 
in  the  case  of  a  delinquent  juror  in  a  court  of  record.  A  clerk 
who  violates  this  section  or  scctjon  two  hundred  and  thirty-one 
of  this  act  forfeits  one  hundred  and  fifty  dollars  for  each  offense. 
L.  1882,  cb.  410.  {  1371.  Am'd  U  1907,  ch.  451;  L.  1908,  ch.  481.  lu 
effect  Sept.   1.   1908. 

S  234.  Jury  of  tivelve;  iiFhen. 

In  an  action  where  the  damages,  or  the  value  of  the  chattels  as 
claimed  in  the  complaint,  exceed  one  hundred  dollars,  if  at  the 
time  of  joining  an  issue  of  fact  the  defendant  demand  a  trial  by 
a  jury  of  twelve  men,  the  court  shall  order  a  jury  of  twelve  to 
be  summoned  to  try  the  issues.  In  such  case  the  clerk  shall  draw 
the  names  of  twenty-four  persons  who  shall  be  summoned  in 
the  same  manner  as  in  other  cases  required,  by  law,  and  twelve 
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of  such  number  shall  be  drawn  to  try  the  cause.     The  jury  fee 
to  be  deposited  in  such  cases,  shall  be  nine  dollars. 

L.   1882,  ch.  410,   §  1378. 

I  235.   [Am*d,  190S.]    How  Jury  anmmoned;  notice. 

The  officer  or  the  person  deputed  as  provided  in  section  two 
hundred  and  thirty-one  of  this  act,  upon  receipt  of  such  a  notice 
as  is  mentioned  in  said  section,  must  thereupon  immediately  sum- 
mon the  person  named  therein  by  giving  the  same  to  him  per- 
sonally, or  by  leaving  it  at  his  place  of  residence  or  business 
with  some  person  of  suitable  age  and  discretion,  and,  except  in 
the  boroughs  of  Manhattan  and  the  Bronx,  by  giving  to  the  per- 
son to  whom  said  notice  is  given  the  sum  of  twenty-five  cents. 
The  person  serving  such  notice  must  make  a  return  as  to  the 
manner  in  which  such  service  was  made  by  him  and,  except  in 
the  boroughs  of  Manhattan  and  the  Bronx,  must  include  in  such 
return  a  statement  as  to  whether  or  no  said  twenty-five  cents  was 
paid  to  each  juror  and  also  return  the  list.  In  each  district  all 
such  returns  must  be  made  to  the  court,  at  its  opening,  on  the 
day  for  which  the  jury  is  drawn. 

U  1882,  cb.  410,  i  1374.  Am'd  by  L.  1908,  ch.  -!  .  In  effect  Sept  1, 
1808. 

§  286.  [Ain'd,  1908.]     Taleamen. 

Except  in  the  county  of  New  York,  if  a  sufficient  number  of 
competent  and  indifferent  jurors  do  not  attend,  the  court  must 
direct  a  sufficient  number  to  complete  the  jury  to  be  summoned 
from  the  vicinity,  by  a  marshal  or  a  person  deputed  for  that  pur- 
pose. 

L.  1882,  ch.  410,  {  1375.  Am'd  by  U  1908,  cb.  431.  In  effect  Sept.  1, 
1906. 

I  2S87.  Ballota  of  Jnrors  amnnioned  bnt  not  dra^nm. 

The  ballots  containing  the  names  of  the  jurors  summoned  and 
not  drawn,  must  be  returned  by  the  clerk  to  the  undrawn  jury 
box,  to  be  drawn  as  in  the  first  instance.  The  ballots  containing 
the  names  of  the  jurors  who  served,  must  be  placed  in  a  box  to 
be  called  the  drawn  jury  box,  until  all  the  other  names  have 
been  drawn  therefrom,  and,  as  often  as  that  happens,  the  whole 
number  must  be  returned  to  the  undrawn  jury  box,  as  in  the 
first  instance. 

L.    1882,   ch.   410,    I  1878. 

I  238.  Adjovrnmentii  after  return   of  Jury. 

No  adjournments  can  be  granted  after  the  return  of  the  jury 
unless  the  party  requiring  the  same  in  addition  to  the  other  con- 
ditions imposed  upon  him,  deposit  with  the  clerk  the  sum  of  four 
dollars  and  fifty  cents  or  nine  dollars  as  the  case  may  l>e,  but  no 
jury  fee  or  sura  for  summoning  of  jurors  may  be  included  as  part 
of  the  costs  in  the  judgment,  other  than  the  sum  originally  paid. 

U  1882,  ch.  410,  t  1378. 
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S  239.  Verdict}   reanisitea. 

Except  as  otherwise  provided  in  this  act,  the  verdict  of  the 
jury  must  be  general  for  the  plaintiff  for  a  specific  sum,  or  for 
the  defendant,  or  where  there  is  a  counterclaim  or  set-off  proved 
for  the  defendant  in  a  specified  sum,  but  where  there  are  several 
plaintiffs  or  defendants,  the  verdict  may  be  for  or  against  one  or 
more  of  them,  within  the  limitations  and  provisions  of  this  act, 
and  the  judgment  must  be  entered  thereon  immediately  after  the 
rendering  of  the  verdict. 

L.   1882,  ch.  410,   {  1380. 

S  240.  Conduct  of  trlsl. 

On  the  trial  of  all  causes  in  the  municipal  court,  the  mode  of 
conducting  the  trial,  the  rules  of  evidence,  the  examiuatiou  and 
the  swearing  of  the  jury,  shall  be  the  same  as  prevail  in  courts 
of  record. 

New.     See  L.  1882,  ch.  410,  i|  1381. 

f  241.  Snbmliicilon  of  a  controversy  upon  tmMu  admttlfed. 

When  an  action  or  summaij  proceeding  has  been  commenced 
according  to  the  provisions  or  this  act,  upon  its  being  reached 
for  trial,  the  parties,  being  of  full  age,  may  agree  upon  a  state- 
ment of  the  facts  upon  which  the  controversy  depends  and  may 
present  a  written  submission  thereof  to  the  court.  Such  state- 
ment must  be  accompanied  with  the  affidavit  of  one  or  more  o£ 
the  parties  to  the  effect  that  the  controversy  is  real  and  that 
the  submission  is  made  in  good  faith,  for  the  purpose  of  deter- 
mining the  rights  of  the  parties. 

C.  0.  P.,  I  1279. 

I  242.  Papers  to  be  filed. 

Such  statement,  submission  and  affidavit  must  be  filed  !n  the 
office  of  the  clerk  of  the  court  in  the  district  in  which  the>action 
was  commenced.  The  filing  is  a  presentation  of  the  submission, 
and  each  provision  of  this  act  relating  to  an  action  or  summary 
proceeding,  or  the  costs  therein,  applies  to  the  subsequent  pro- 
ceedings except  as  otherwise  prescribed  in  the  next  section. 

C.  C.  P.,   t  1280. 

i  243.  Snbseanent   proceedings   revvlated* 

An  order  of  arrest,  warrant  of  attachment,  writ  of  replevin  or 
execution  against  the  person,  cannot  be  granted  in  such  an  action. 
The  action  must  be  tried  by  the  court  upon  the  statement  alone 
and  the  statement,  submission,  affidavit  and  the  judgment  ren- 
dered, and  any  order  or  papers  necessarily  affecting  the  judgment 
constitute  the  judgment  record.  If  the  statement  of  facts  is  not 
sufficient  to  enable  the  court  to  render  judgment,  an  order  mu8# 
be  made  dismissing  the  submission  without  costs  to  either  party, 
unless  the  court  permit  the  parties,  or,  in  a  proper  case,  their 
representative,  to  file  an  additional  statement,  which  it  may  do 
in  its  discretion,  without  prejudice  to  the  original  statement. 
C.  e.  P.,  8  1281. 
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3«   St»yutincM. 


Jttdtymfnt^, 


3.".*.      f'utcTTwTit    r'uT.*    Ii'f.-nilnnr    liit.l*- 

2fl.'i  •  iinr*    mii7   irv»i    Ipf.mlr 

2S»4  Vf«>t;nn   -n  •»r    i«j.l«»  •».— ^l«*r   »r  virafi*  or  J 

3KK  'ff.'nr  •r'rti     "rinil  or  n»"v*v    lli»fr.v»*rr»fl   •▼idKBCft. 

3S«t  O.firr   .tv«y  Imp^uu*    'ntutlCnnii.    -r    ?frTi»ra. 

»fiiH<nn«*nf    flwt    rJi«»   ir^inn    he   ♦liami}'^***!   wirii    <'*>»»«.    wiihuut 

^TA^nil  /p  "rt  a  n»*^  .i.*r.«.n.  ^h.i.I  ^*»  '•'»rnl»*r'»^i  in  ''hp  foilowine   •!»•*«*-*- 
t.   Wi^^r*  *h«*  p'.Ji  n^.fT  7<>i:int^ril7  <iiH«*oarinn«^  the  arrion  b»»f'»r»» 

2    V^  h<'n  n<*  f^.Iw  M  ,ipp**ar  at*  -Iii>  tim*»  ^^erifieti  in  rfie  ^fomiiumK 

fhif  'hr*  '^onri'  Ii;m  not  ;nr:^«I.<r,*  n.  hnt  if  rJii»  obie^'rinn  b«»  -Ti.ct^n 
jir.f!  r,"  *'^'il''t!,  \r  >  ^^'i.-ft^  '-.r.i;  -,f  p<*vpr^al  on  fipp«»al.  ami  •ton* 
n*if  •.♦'h»"^''*r !■>***  in^i!:i{.i''f*  "hp  j'i«i2rm«^n"^:  if  nor  t7i!cfr»n  af  ^t»  triai  it 
is  w»  "'^•r!.  an<1  rh#*  '^rnrt  \^-  ,|  h»»  i?^«vTTi»*rf  m  have  j-nrifftifrfrm. 

4.   Wh*^r»  rhi*  plrjlnriff  (1^***^  not  prove  hia  cause  of  ai!ntiii. 

L.  Iv«a.  ^h.  410.  I  1.W2. 


^'K!;C»'rt'*T^*  "h.tt  "h**  arfirin  V  rii.^mi.^f*^  on  rhe  merits  wrth  ef)ifta 
m^y  h*-  rt^rnl^^rwl  in  fhf  fol.uwinar  '^•n-**^?*: 

1.  VVh<»p<*,  af  rh<*  rlo'*^  of  rh<*  wh<.t#*  ^*as4»,  tlw*  roart  is  i>f  di»* 
opinion  that  rh<*  pUinriff  isi  not  enriti^ni  to  recf*ver  a:»  a  mattt«r 
ftf   hi  V. 

2.  Wh^fA  thp  /»onrt  ^T!«tain:<  a  ffp-mnrrer,  and  no  IeiLv«  to  piead 
ov^r  i«  j|franf>fi,  a^i  provuled  in  thi.^  act. 

WhfTf-  th^-  arnonnf  fonr.rl  fine  to  either  party  exceeds  the  «raii 
for  whl«'h  tUf  ^onpT  is*  anrhoriz^^d  to  enter  jndjpnenC  sn*'h  parry 
TO  a  7  remit  fh«i  e-«(^:i;HM  and  jmlifment  may  be  entered  for  the 
re^irluft, 

f  2^f  •  .fitilsiiiriit  frlM^«  d^f^mSmmt  ttaMe  t«  •lift. 

U'h^n  a  j»wl8rment  is  rfnd*-r*»d  in  a  rn^te  where  the  defendant  is 
wihjt-rt  t/i  rtrrf-^t  »nrl  imprison m»'nr  ther»V)n,  it  mni»t  be  s«»  stated 
in  rh'-  ii(.l:rTri#-r»t  nri<!  *Tit»-r*»l  in  fh^*  dni-kHt.  The  el«»rk  of  the 
eoiirt  in  tYtc  '\\Mtr\rf  jn  whi^h  >»n.  h  a  jnHjrment  i*  entered,  mnst 
in  any  rr«ri.-/ripf  ift<4u*'<\  hy  him.  js  pre*»rribed  in  this  act,  insert 
the  worrjji   **  rJffenrJant   liable   f*.   i-xecution  against  his  pecson** 
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and  11  like  note  must  also  be  made  in  the  docket  cf  a  judgment 
l^v  a  county  clerk,  where  such  a  transcript  is  filed  with  such  clerk. 

L.    1882.   cb.  410.   9   1386. 

§  252.    Court  may  direct  verdict;  ^vhen. 

On  the  trial  of  an  issue  of  fact,  before  the  court  and  a  jury, 
the  court  may,  in  a  proper  case,  direct  that  the  jury  render  a 
verdict  as  follows: 

1.  In  favor  of  the  plaintiff  or  petitioner. 

2.  In  favor  of  the  defendant,  respondent,  tenant,  under-tenant, 
assignee,  receiver,  squatter  or  person  holding  over. 

3.  Whore  the  damages  are  liquidated,  in  favor  of  the  plaintiff, 
for  a  specified  sum. 

4.  Where  the  defendant  has  interposed  a  counterclaim,  and  the 
damages  are  liquidated,  in  favor  of  the  defendant  for  a  specified 
sum. 

5.  Where  the  plaintiff  has  proved  his  case,  btit  the  damages  are 
uncertain,  that  tne  jury  render  a  verdict  in  favor  of  the  plaintiff 
and  determine  the  amount. 

6.  Where  the  defendant  has  interposed  a  counterclaim  and 
proved  his  case,  and  the  damages  are  uncertain,  that  the  jury  find 
a  verdict  in  favor  of  the  defendant  and  determine  the  amount. 

[Now.] 

§  253.    [Am*dr  1907.]    Court  may  open  default. 

The  court,  or  a  justice  thereof,  in  a  district  in  which  a  default 
or  dismissal  is  taken,  in  an  action  or  summary  proceeding,  or 
in  which  judgment  is  taken  or  final  order  made  without  the 
service  of  a  summons  or  of  process  as  required  by  law,  may  at 
any  time,  upon  motion  made  upon  such  notice  as  the  court  may 
direct,  open  such  default  or  dismissal,  and  set  aside,  vacate  or 
modify  any  judgment  or  final  order  ontenMl  in  any  Huch  action 
or  proceeding,  and  set  the  action  or  proceeding  down  for  pleading, 
hearing  or  trial,  as  the  case  may  require,  upon  such  terras  and 
conditions  as  the  court  may  deem  proper. 
L.  1882,  ch.  410,  S  13G7.    Amd  L.   1907.  ch.  304.    In  effect  Sept.   1.   1907. 

S  264.  Motion  to  net  aside  verdict  or  vacate  or  amend 
Jndsrment. 

A  motion  to  set  aside  the  verdict  of  a  jury,  and  vacate,  amend 
or  modify  a  judgment  rendered  thereon,  or  to  vacate,  amend  or 
modify  any  judgment  rendered  upon  a  trial,  by  the  court,  without 
a  jury,  may  be  made  upon  the  exceptions  taken  at  the  trial,  or 
because  the  verdict  is  for  excessive  or  insufficient  damages,  or 
otherwise  contrary  to  the  evidence,  or  contrary  to  law,  provided 
said  motion  is  made  at  the  close  of  the  trial  or  within  five  days 
from  the  time  the  judgment  was  rendered  and  in  the  latter  case 
at  least  two  days  notice  of  said  motion  is  given,  to  the  opposing 
attorney,  or  party  if  there  be  no  attorney  of  record.  The  judtre 
who  presided  at  the  trial  may  make  an  order  settinc:  aside  the 
verdict  or  amendlrp,  modifyincr  or  vacating  the  judgment  and 
awarding  a  new  tnaj,  and  setting  the  cause  down  for  trial  for  a 
time  to  be  specified  in  the  order,  as  the  case  may  require. 
L.    1882.   eh.   410,    5   1367. 

S   255.     Wcfr  trial:  fraud   or  newly  dlncovcred   evldenc^. 

The  court  may  also  in  a  proper  case,  grant  or  d^nv  a  motion 
for  a  new  trial  on  the  ground  of  fraud  or  newly  discovered  evi- 
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dence,  and  from  the  order  au  appeal  shall  lie  as  from  a  jadgment 
in  said  court. 
[New.] 

§256.  Court  may  Impoiie  conditlon»y  et  cetera. 

The  court  may  award  such  costs,  not  exceeding  ten  dollars,  for 
opening  any  default,  or  vacating,  amending,  modifying  or  setting 
aside  any  judgment  against  any  party  to  the  action  as  in  its  dis- 
cretion shall  be  just  and  proper.  It  may  as  a  condition  for  open- 
ing any  default,  or  vacating,  amending,  modifying  or  setting 
aside  any  judgment,  order  any  defendant  in  default  to  deposit 
the  amount  of  the  judgment  with  the  clerk  of  the  court  or  to 
give  an  undertaking  with  sufficient  sureties  to  the  effect  that 
such  defendant  will  not  sell,  assign,  or  transfer  any  of  his  prop- 
erty with  intent  to  hinder,  delay  or  defraud  the  plaintiff  in  the 
collection  of  his  claim  or  demand,  if  the  plaintiff  shall  prevail  on 
the  trial  of  such  action,  and  that  such  defendant  or  his  sureties 
will  pay  the  amount  of  any  judgment  recovered  against  such 
defendant  in  such  action. 

L.  1882,  ch.  410,  f  1367. 

i  267.  Appeal  from  order. 

An  appeal  shall  lie  from  an  order  granting  or  denying  a  motion, 
made  as  provided  in  the  last  four  sections;  as  from  a  judgment: 
except,  that  no  appeal  shall  He  in  the  first  instance  from  an  order 
opening  a  default  and  vacating  a  judgment  entered  thereon. 

[New.]  j^ 


MUNICIPAL  CK)URT  ACT, 

ABTICIA   SSCOND. 

Execution, 

8€C.  200.  How  fesued. 

201.  Transcript,  bow  to  itwue ;  judgment  of  supreme  court;  when  docketed. 

262.  When   satiBfactioQ  of  Judgmeut   presumed. 

263.  Beal  property  bound  for  ten  years  by  a  Judgment  thus  docketed. 

264.  Judgment,  and  effect  of,  against  defendanu  Jointly  Indebted  when 

all  are  not  lerred. 

266.  Execution;  indorsement  theceiipon. 
2C6.  How  collected. 

267.  Judgment  how  docketed;   effect  of  docketing. 

268.  Action  against  Joint  debtors. 

269.  Docketing  Judgment  in  another  county*   . 

270.  Judgment  against  marshal. 

271.  Ezeentlon;   requisites. 

272.  Arrest. 

273.  Removal  of  execution. 

274.  Judgment  in  fayor  of  wage  earner. 

275.  Arrest  and  sale  of  property  limited. 

276.  Marshal;  when  liable  to  execntion. 

2T7.  Betura  of  execution  and  satisfaction  of  judgment. 

I  260.   [Am'd    1003,  1908.]    How  is»ved.  * 

An  execution  may  be  issued  on  a  judgment  of  the  municipal 
court  at  the  option  of  the  judgment  creditor,  either  by  the  county 
clerk  directed  to  the  sheriff  as  prescribed  by  law,  after  the  filing 
of  a  transcript  of  judgment,  as  provided  in  the  next  section,  or 
by  the  clerk  of  the  municipal  Oourt  in  the  district  in  which  the 
judgment  was  entered,  within  six  years  thereafter,  directed  to  a 
marshal.  But  no  execution  shall  issue  out  of  the  municipal  court 
after  a  transcript  has  been  issued,  and  no  transcript  shall  be 
issued  while  an  execution  of  the  municipal  court  remains  unre- 
turned,  except  a  transcript  showing  that  a  judgment  has  been 
Tacated,  set  aside  or  modified.  The  prospective  fees  of  the  county 
clerk  and  sheriff  must  be  omitted  when  an  execution  is  issued  to 
a  marshal.  The  execution,  when  issued  by  the  county  clerk  upon 
a  judgment  in  an  action  to  foreclose  a  mechanic's  lien,  shall 
authorize  and  direct  the  sheriff  to  sell  the  right,  title  and  interest 
of  the  owner  in  the  premiseeL  upon  which  the  lien  set  forth  in 
the  complaint  existed  at  the  time  of  filing  the  notice  of  lien. 

li.  18S2,  ch.  410,  t  1392;  L.  1903,  cb.  144;  L.  1908,  ch.  496.  In  effect 
Sept.  1,  1908. 

S  261.  [Am*d,  1008.]TranMcrlpt,  bow  to  Uaue)  Jndflrment  of 
■upreme  court,  irlien  docketed* 

The  clerk  of  the  court  in  the  district  in  which  a  judgment  is 
rendered  must,  upon  the  application  of  the  party  in  whose  favor 
the  judgment  was  rendered,  deliver  to  him  a  transcript  of  the 
judgmeut,  except  as  provided  in  the  last  section.  In  an  action 
brought  to  foreclose  a  mechanic's  lien,  if  judgment  be  rendered 
in  favor  of  plaintiff,  said  clerk  shall  insert  in  said  transcript,  in 
addition  to  the  matters  required  to  be  inserted  in  other  tran- 
scripts, a  statement  that  the  action  was  brought  to  foreclose  a 
mechanic's  lien  and  that  said  lien  has  been  duly  established  and 
adjudged  against  the  interest  of  the  defendant  in  the  property 
described  in  the  complaint  at  the  time  of  the  filing  of  the  notice 
of  lien.  The  county  clerk  of  the  county  in  which  the  judgmeut 
was  rendered,  must,  npon  the  presentation  of  the  transcript  and 
payment  of  the  fees  therefor,  indorse  thereupon  the  date  of  its 
receipt,  file  it  in  his  office,  and  docket  the  judgment,  as  of  the 
time  of  the  receipt  of  the  transcript,  in  a  book  kept  by  him  for 
that  purpose,  as  prescribed  by  law,  and  if  the  judginent  be  one 
which  is  rendered  for  the  recovery  of  a  chattel  which  has  been 
delivered  to  the  unsuccessful  party,  or  for  the  value  thereof,  or 
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for  the  foreclosure  of  a  mechanic's  lien,  must  also  enter  in  the 
docket  the  particulars  of  the  judgment  as  stated  in  the  trans- 
cript. Thenceforth  the  judgment  is  deemed  a  judgment  of  the 
supreme  court  and  may  be  enforced  accordingly.  But  nothing  in 
this  section  shall  be  construed  to  prevent  the  municipal  court 
from  vacating,  setting  aside  or  modifying  the  judgment  as  here- 
inbefore provided. 

L.  1S82,  ch.  410,  S  1302;  I*.  1008,  ch.  495.  In  effect  Sept.  1.  100& 
i  2<{2.  liVhen  aatlaf action  of  jadflrment  presimed. 
A  final  judgment  for  a  sum  of  money,  or  directing  the  payment 
of  a  sum  of  money,  heretofore  or  hereafter  rendered,  and  dock- 
eted in  the  office  of  a  county  clerk  as  prescribed  in  this  article,  is 
presumed  to  be  paid  and  satisfied  after  the  expiration  of  twenty 
years  from  the  time,  when  the  party  recovering  it  was  first 
entitled  to  a  mandate  to  enforce  it.  This  presumption  is  conclo* 
sive,  except  as  against  a  person  who,  within  twenty  years  from 
that  time,  makes  a  payment  or  acknowledges  an  indebtedness  of 
some  part  of  the  amount  recovered  by  the  judgment  or  decree, 
or  his  heir  or  personal  representative,  or  a  person  whom  he  other- 
wise represents.  SiK'h  an  acknowledgment  must  be  in  writing, 
and  signed  by  the  person  to  be  charged  thereby. 

C.  C,  P.,  S  376. 

f  203.  Real  property  bonnd  for  ten  yeara  by  a  Jndy^ 
inent  thus  docketed. 

Except  as  otherwise  specially  prescribed  by  law,  a  judgment, 
hereinafter  rendered,  which  is  docketed  in  a  county  clerk's  office, 
as  prescribed  in  this  article  whore  it  is  for  the  sum  of  twenty- 
five  dollars  or  more,  binds,  and  is  a  charge  upon,  for  ten  years 
after  filing  the  judgment  roll,  and  no  longer,  the  real  property 
and  chattels  real,  in  that  county,  which  the  judgment  debtor  has, 
at  the  time  of  so  docketing  it,  or  which  he  acquires  at  any  time 
afterwards,  and  within  ten  years. 

C.   C.   P.,   S   1251. 

I  204.  JndKUient,  and  effect  of,  auralnst  defendants 
Jointly  Indebted  nrhen  all  are  not  Merved. 

In  an  action,  wherein  the  complaint  demands  judgment  for  a 
sum  of  money  against  two  or  more  defendants,  alleged  to  be 
jointly  indebted  upon  contract,  if  the  summons  is  served  upon 
one  or  more,  but  not  all  of  the  defendants,  the  plaintiff  may  pro- 
ceed against  the  defendant  or  defendants,  upon  whom  it  is  served 
unless  the  court  otherwise  directs;  and,  if  he  recovers  final  judg- 
ment, it  may  be  taken  against  all  the  defendants  thus  jointly 
indebted.  Such  a  judgment  is  conclusive  evidence  of  the  liability 
of  each  defendant  upon  whom  the  summons  was  personally 
served  or  who  appeared  in  the  action,  and  as  again.«<t  a  defendant 
not  summoned,  it  is  evidence  only  of  the  extent  of  the  plaintiflTs 
demand,  after  the  liability  of  that  defendant  has  been  estab- 
lished, by  other  evidence. 

G.    C.    P.,    S8    1982,    10S3;    L.    1882,    ch.    410,    |i    1895»    1396L 
{  265.  Bxecntlon;  Indornement  tberenpon. 

An  execution  or  a  transcript  issued  upon  such  a  judgment,  as 
prescribed  in  the  foregoing  section,  must  be  issued,  in  form, 
against  all  the  defendants:  and  the  clerk  of  the  court  in  the  dis- 
trict where  such  judgment  is  entered,  must  indorse  thereupon  the 
name  of  each  defendant  who  was  not  summoned.  If  the  execu- 
tion be  Issued  to  the  sheriff  upon  a  judgnient  docketed  in  the 
office  of  the  county  clerk  tlioio  must  be  indorsed  thereupon  a 
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direction  to  the  sheriff,  containing  the  name  of  each  defendant 
who  was  not  summoned,  and  restricting  the  enforcement  of  the 
execution,  as  prescribed  in  the  next  section. 
o.  c.  P.,  i  193i. 

§  206.  Hour  collected. 

An  execution  against  the  person,  issued  upon  a  judgment,  as 
prescribed  in  section  2G4  of  this  act,  shall  not  be  enforced  against 
the  person  of  a  defendant,  whose  name  is  indorsed  thereupon,  as 
not  summoned,  as  prescribed  in  the  foregoing  section.  An  exe- 
cution against  property,  issued  upon  such  a  judgment,  shall  not 
be  levied  upon  the  sole  property  of  a  defendant  not  summoned; 
but  it  may  be  collected  out  of  personal  property,  owned  by  him, 
jointly  with  the  other  defendants,  who  wore  summoned,  or  with 
any  of  them;  and  out  of  the  real  and  personal  property  of  the 
latter,  or  any  of  them. 

C.   O.    P.,   S   1835. 
S  267.  Judarment  lio'w  docketed;   effect  of  docketlnff. 

Where  a  judgment  has  been  taken,  as  prescribed  in  section 
two  hundred  and  sixty-four  of  this  act,  the  clerk  of  the  court  in 
the  district  in  which  the  judgment  is  entered,  must  write  upon 
his  docket,  and  the  county  clerk  with  whom  a  transcript  is  filed, 
as  provided  in  this  act,  must  write  upon  his  docket,  opposite  or 
under  the  name  of  each  defendant,  upon  whom  the  summons 
was  not  served,  the  words  "  not  summoned."  The  judgment  does 
not,  by  virtue  of  its  being  docketed,  bind  any  real  property,  or 
chattel  real,  owned  by  such  a  defendant.  But  this  section  does 
not  affect  the  plaintiff's  right  of  action,  to  charge  the  judgment 
upon  any  real  property. 

O.  O.   P.,   i   1836. 
f   268.  Action  a«ralniit  Joint  debtors. 

After  the  recovery  of  a  judgment  against  joint  debtors,  as  pre- 
Bcribed  in  section  two  hundred  and  sixty-four  of  this  act,  an 
action  may  be  maintained  by  the  judgment  creditor,  against  one 
or  more  of  the  defendants  who  were  not  summoned  in  the  original 
action,  to  procure  a  judgment  charging  his  or  their  property  with 
the  sum  remaining  unpaid  upon  the  original  judgment. 

c.   c.   P.,   I  1837. 

S  260.  Docketing  Jadgrment  In  another  county. 

The  county  clerk  with  whom  a  transcript  is  filed,  as  prescribed 
in  this  act,  must  furnish  to  any  person  applying  therefor,  and 
paying  the  fees  allowed  by  law,  one  or  more  transcripts  of  the 
docket  of  the  judgment,  attested  by  his  signature.  A  county 
clerk  to  whom  such  a  transcript  is  presented,  must,  upon  pay- 
ment of  the  fees  therefor,  immediately  file  it,  and  docket  the 
judgment  in  the  appropriate  docket-book  kept  in  his  office,  in  like 
manner  as  the  judgment  was  docketed  by  the  first  county  clerk. 
The  judgment,  when  docketed,  as  prescribed  in  this  section,  has 
the  like  effect,  with  respect  to  the  enforcement  thereof,  or  any 
proceedings  thereunder,  or  by  virtue  thereof,  in  the  county  where 
it  was  so  docketed,  as  it  has  in  the  county  in  which  it  was  dock- 
eted upon  the  transcript  from  the  municipal  court. 

U  1882,  ch.  410,   S  1887. 
9  270.  Jndffment  agratnst  mamhal. 

Whenever  any  judgment  shall  be  rendered  against  any  city 
marshal  or  his  sureties,  in  any  district  of  the  municipal  court,  a 
transcript  thereof  shall  be  filed  with  the  county  clerk  in  the 
county  wherein  such  district  of  the  manicipal  court  is  situated, 
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for  the  district  in  which  and  the  period  during  which,  the  trial 

is  had.     The  clerk  in  each  part  in  the  boroughs  of  Manhattan 

and  the  Bronx  shall  on  or  before  the  fifteenth  day  of  each  month 

return  to  the  commissioner  of  jurors  of  the  county  of  New  York 

a  certified  copy  of  the  minutes  of  each  drawing  of  jurors  in  his 

part  during  the  preceding  month  and  shall  also  certify  to  said 

commissioner  the  number  of  days  each  such  juror  attended  for 

the  purpose  of  serving,  the  number  of  days  he  actually  senred 

and  the  name  of  each  such  juror  who  was  excused  or  discharged, 

with  the  reason  therefor,  and  the  name  of  each  such  juror  notified 

who  did  not  attend  or  serye  and  the  name  of  each  such  juror  fined 

and  how  the  notice  to  attend  was  served  upon  the  delinquent  and 

the  date  and  amount  of  his  fine  unless  the  same  has  been  remitted, 

in  order  that  the  same  proceedings  may  be  had  as  in  the  case  of  a 

delinquent  juror  in  a  court  of  record.     The  board  of  aldermen  of 

the  city  of  New  York  may  direct  that  a  sum,  not  exceeding  two 

dollars  in  addition  to  the  fees  of  jurors  prescribed  in  this  section, 

or  in  any  other  statutory  proyision,  be  allowed  to  each  trial  juror 

for  each  day's  attendance  at  a  term  of  the  municipal  court  of  the 

city  of  New  York.     The  amount  so  paid  must  be  raised  in  the 

same  manner  as  other  city  charges  are  raised. 

C.  C.  P..  I  2800;  L.  1882,  cli.  410,  i  18T2.  Am'd  by  L.  1908,  ch.  431- 
Id  effect  Sept.  1.  1908. 

I  2t82.   Court  may  direct  trial  by  Jvryi  when. 

When  an  issue  of  fact  has  been  joined  in  an  action  or  special 
proceeding,  and  a  trial  by  jury  has  not  been  demanded,  the  court 
may,  in  its  discretion,  at  any  stage  of  the  action  or  proceeding, 
direct  that  a  trial  thereof  be  had  by  jury,  and  a  trial  by  jury 
shall  thereupon  be  had  in  the  same  manner  as  though  either  of 
the  parties  had  demanded  it,  and  the  court  shall  require  the  fees 
for  the  jurors  and  for  summoning  them,  to  be  paid  by  plaintiff 
and  taxed  as  part  of  the  costs.  If  after  a  trial  shall  have  been 
had  before  the  court,  without  a  jury,  the  judge  shall,  within 
fourteen  days  after  the  submission  of  the  case  or  proceeding, 
certify  that  the  evidence  is  of  such  a  conflicting  nature  that  he 
has  been  unable  to  determine  the  issue  of  fact,  and  that  he  deems 
it  proper  that  the  same  should  be  tried  by  jury,  he  may,  by  order 
set  the  same  down  for  trial  by  a  jury  for  a  day  not  more  than 
eight  days  from  the  time  of  the  making  of  the  order,  and  there- 
upon the  action  or  proceeding  shall  be  continued  in  court,  and 
tried  by  jury  as  hereinbefore  provided  in  the  case  where  a  trial 
by  jury  is  ordered  by  the  court  before  the  trial. 

L.    1882.  ch.   410,   §   1372. 
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I  283.  [AB&'d,  1807»  1808.]  Trial  Jurors |  list  off  to  be 
famished  clerk  of  eaeli  district. 

A  list  of  trial  jurors  for  each  district  of  the  municipal  court  of 
the  city  of  New  York,  must  be  selected  by  the  commissioner  of 
jurors  or  other  officer  whose  duty  it  is  by  law  to  select  jurors  in 
each  of  the  counties  included  within  New  York  city,  and  must 
be  selected  for  each  of  said  districts  by  said  officer  in  whose 
county  the  said  district  is  situated,  and  must  consist  of  two  hun- 
dred and  Mty  jurors  for  each  part  designated  for  jury  trials  in 
each  district  under  section  two  hundred  and  thirty-one  of  this 
act.  Each  juror  so  selected  shall  be  exempt  from  jury  duty  in 
every  other  court.  A  person  shall  not  be  placed  upon  such  a  list 
who  does  not  reside,  or  have  a  place  where  he  rc^gularly  transacts 
his  business  in  person,  within  the  district  for  which  he  is  selected. 
The  said"  commissioner  of  jurors  or  other  officer  shall  on  or  before 
the  first  Monday  in  September  in  each  and  every  year,  furnish 
the  clerk  of  the  court  in  each  of  the  districts  of  said  court  within 
the  county  for  which  said  commissioner  or  other  officer  acts, 
with  a  list  of  the  names,  residences,  places  of  business  and  occu- 
pations of  the  persons  liable  to  do  jury  duty,  and  who  are  borne 
upon  said  list.  The  clerk  of  the  court  who  shall  receive  such 
jury  list  must  write  on  a  slip  of  paper  the  name,  residence,  place 
of  business  and  occupation  of  each  of  the  persons  named  on  said 
list  and  place  the  same  in  a  box,  to  be  called  the  undrawn  jury 
box.  No  such  slip  after  having  been  drawn  therefrom  shall  be 
returned  to  the  undrawn  jury  box  until  all  other  slips  in  such  box 
shall  have  been  drawn  therefrom,  but  when  all  the  slips  in  such 
box  shall  have  been  drawn  therefrom  then  all  of  them  shall  be 
returned  to  said  box.  No  such  slip  or  other  paper  shall  be  placed 
in  or  drawn  from  said  box  excepting  as  provided  in  this  act. 
The  judge  presiding  in  each  district  of  said  court  may  impose  a 
fine  of  not  exceeding  one  hundred  dollars  upon  each  persob  duly 
drawn  and  notified  to  attend  the  court  as  a  trial  juror,  who  fails 
to  attend  as  required  by  the  notice.  The  clerk  of  the  court  in 
each  district  not  in  the  boroughs  of  Manhattan  and  the  Bronx 
must,  within  ten  days  thereafter,  transmit  to  the  commissioner  of 
jurors  or  other  officer,  a  certificate  showing  that  the  fine  has  been 
so  imposed,  and  stating  how  the  notice  to  attend  was  served  upon 
the  delinquent,  in  order  that  the  same  proceedings  may  be  had,  as 
in  the  case  of  a  delinquent  juror  in  a  court  of  record.  A  clerk 
who  violates  this  section  or  sectjon  two  hundred  and  thirty-one 
of  this  act  forfeits  one  hundred  and  fifty  dollars  for  each  offense. 

li.    1882,   cb.   410.    I    1371.      Am'd  U    1007.   ch.   461;   L.   1908,   ch.   4Sl.   lu 
effect  Sept.  1.   1908. 

f   234.  Jury  of  tfFelve)  -vrhen. 

In  an  action  where  the  damages,  or  the  value  of  the  chattels  as 
claimed  in  the  complaint,  exceed  one  hundred  dollars,  if  at  the 
time  of  joining  an  issue  of  fact  the  defendant  demand  a  trial  by 
a  jury  of  twelve  men,  the  court  shall  order  a  jury  of  twelve  to 
be  summoned  to  try  the  issues.  In  such  case  the  clerk  shall  draw 
the  names  of  twenty-four  persons  who  shall  be  summoned  in 
the  same  manner  as  in  other  cases  required,  by  law,  and  twelve 

1477 


MUNICIPAL  COURT  ACT. 

of  such  number  shall  be  drawn  to  try  the  cause.     The  jury  feo 
to  be  deposited  in  such  cases,  shall  be  nine  dollars. 

L.  1862,  ch.  410»  {  1373. 

I  23S.   [Am'dy  1908.]    How  jury   summoned;  notice. 

The  officer  or  the  person  deputed  as  provided  in  section  two 
hundred  and  thirty-one  of  this  act,  upon  receipt  of  such  a  notice 
as  is  mentioned  in  said  section,  must  thereupon  immediately  sum- 
mon the  person  named  therein  by  giving  the  same  to  him  per- 
sonally, or  by  leaving  it  at  his  place  of  residence  or  business 
with  some  person  of  suitable  age  and  discretion,  and,  except  in 
the  boroughs  of  Manhattan  and  the  Bronx,  by  giving  to  the  per- 
son to  whom  said  notice  is  given  the  sum  of  twenty-five  ccmts. 
The  person  serving  such  notice  must  make  a  return  as  to  the 
manner  in  which  such  service  was  made  by  him  and,  except  In 
the  boroughs  of  Manhattan  and  the  Bronx,  must  include  in  such 
return  a  statement  as  to  whether  or  no  said  twenty-five  cents  was 
paid  to  each  juror  and  also  return  the  list.  In  each  district  all 
such  returns  must  be  made  to  the  court,  at  its  opening,  on  the 
day  for  which  the  jury  is  drawn, 

li.  1882,  ch.  410.  i  1374.  Am'd  by  L.  1906,  cb.  'f  •  In  effect  Sept.  1. 
1808. 

§  236.  [Am'd,  1908.]     Talesmen. 

Except  in  the  county  of  New  York,  if  a  sufficient  number  of 
competent  and  indifferent  jurors  do  not  attend,  the  court  must 
direct  a  sufficient  number  to  complete  the  jury  to  be  summoned 
from  the  vicinity,  by  a  marshal  or  a  person  deputed  for  that  pur- 
pose. 

L.  1882.  cb.  410,  I  1375.  Am'd  hy  U  1908,  ch.  431.  In  effect  Sept  1, 
1906. 

§  287.  Ballots  of  jnrorii  sammoned  bvt  not  dra^ra. 

The  ballots  containing  the  names  of  the  jurors  summoned  and 
not  drawn,  must  be  returned  by  the  clerk  to  the  undrawn  jury 
box,  to  be  drawn  as  in  the  first  instance.  The  ballots  containing 
the  names  of  the  jurors  who  served,  must  be  placed  in  a  box  to 
be  called  the  drawn  jury  box,  until  all  the  other  names  have 
been  drawn  therefrom,  and,  as  often  as  that  happens,  the  whole 
number  must  be  returned  to  the  undrawn  jury  box,  as  in  the 
first  instance. 

L.   1882,   ch.  410,    |  1376. 

§   23S.  AdJonrnmentM  after  return   of  jnry. 

No  adjournments  can  be  granted  after  the  return  of  the  jury 
unless  the  party  requiring  the  same  in  addition  to  the  other  con- 
ditions imposed  upon  him,  deposit  with  the  clerk  the  sum  of  four 
dollars  and  fifty  cents  or  nine  dollars  as  the  case  may  Ik*,  but  no 
jury  fee  or  sura  for  summoning  of  jurors  may  be  included  as  part 
of  the  costs  in  the  judgment,  other  than  the  sum  originally  paid. 

ti.  1882,  ch.  410,  I  1378. 
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i  230.  Verdict  I   re«iiUites. 

Except  as  otherwise  provided  in  this  act»  the  yerdict  of  the 
jury  must  be  general  for  the  plaintiff  for  a  specific  sum,  or  for 
the  defendant,  or  where  there  is  a  counterclaim  or  set-off  proved 
for  the  defendant  in  a  specified  sum,  but  where  there  are  severai 
plaintiffs  or  defendants,  the  verdict  may  be  for  or  against  one  or 
more  of  them,  within  the  limitations  and  provisions  of  this  act, 
and  the  judgment  must  be  entered  thereon  immediately  after  the 
rendering  of  the  verdict. 

L.   1882,  ch.  410,   |  1380. 

S  240.  Conduct  of  trial. 

On  the  trial  of  all  causes  in  the  municipal  court,  the  mode  of 
conducting  the  trial,  the  rules  of  evidence,  the  examination  and 
the  swearing  of  the  jury,  shall  be  the  same  as  prevail  in  courts 
of  record. 

New.     See  L.  1882,  ch.  410,   H  1381. 

I  241.  Svbmisiiloii  of  a  controversy  npon  ftoots  adntttted. 

When  an  action  or  summary  proceeding  has  been  commenced 
according  to  the  provisions  of  this  act,  upon  its  being  reached 
for  trial,  the  parties,  being  of  full  age,  may  agree  upon  a  state- 
ment of  the  facts  upon  which  the  controversy  depends  and  may 
present  a  written  submission  thereof  to  the  court.  Such  state- 
ment must  be  accompanied  with  the  affidavit  of  one  or  more  of 
the  parties  to  the  effect  that  the  controversy  is  real  and  that 
the  submission  is  made  in  good  faith,  for  the  purpose  of  deter- 
mining the  rights  of  the  parties. 

C.  0.  P.,  i  1279. 

S   242.  Papers  to  be  filed. 

Such  statement,  submission  and  affidavit  must  be  filed  in  the 
office  of  the  clerk  of  the  court  in  the  district  in  which  thevaction 
was  commenced.  The  filing  is  a  presentation  of  the  submission, 
and  each  provision  of  this  act  relating  to  an  action  or  summary 
proceeding,  or  the  costs  therein,  applies  to  the  subsequent  pro- 
ceedings except  as  otherwise  prescribed  in  the  next  section. 

C.  C.  P..   S  1280. 

I  243.  SnbHeanent   proceedings   reinilated* 

An  order  of  arrest,  warrant  of  attachment,  writ  of  replevin  or 
execution  against  the  person,  cannot  be  granted  in  such  an  action. 
The  action  must  be  tried  by  the  court  upon  the  statement  alone 
and  the  statement,  submission,  afladavit  and  the  judgment  ren- 
dered, and  any  order  or  papers  necessarily  affecting  the  judgment 
constitute  the  judgment  record.  If  the  statement  of  facts  is  not 
sufficient  to  enable  the  court  to  render  judgment,  an  order  mus^ 
be  made  dismissing  the  submission  without  costs  to  either  party, 
unless  the  court  permit  the  parties,  or,  in  a  proper  case,  their 
representative,  to  file  an  additional  statement,  which  it  may  do 
in  its  discretion,  without  prejudice  to  the  original  statement. 
C.  e.  p.,  i  1281. 
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TITLE  "VTI. 

Judgment  and  executions, 
Article  1.  JndgmenU. 
2.  Sxecutlooa* 

ARTICLE  FIRST* 

Judgments* 

8ec.  SMS.  Non-ivlt;  when  anthoriEed. 

249.  Judgment  of  dismissal  on  merits:  when. 

250.  Judgment  when  sum  exceeds  Jurisdiction. 
261.  Judgment  where  defendant  liable  to  arrest. 

252.  Court  may  direct  verdict;  when. 

253.  Court  may  open  default. 

264.  Motion  to  set  aside  yerdlct  or  vacate  or  amend  Judgment. 

265.  New  trial;  fraud  or  newly  discovered  evidence. 
256.  Court  may  Impose  conditions,  et  cetera. 

1248.  Non-MUlti  wlieii  authorised. 

Judgment  that  the  action  be  dismissed  with  costs,  without 
prejudice  to  a  new  action,  shall  be  rendered  in  the  following  cases: 

1.  Where  the  plaintiff  voluntarily  discontinues  the  action  before 
It  is  finally  submitted. 

2.  When  he  fails  to  appear  at  tlie  time  specified  in  the  summons 
or  upon  adjournment. 

3.  When  it  is  objected  at  tlffe  trial,  and  appears  by  the  evidence 
that  the  court  has  not  jurisdiction,  but  if  the  objection  be  taken 
and  overruled,  it  is  cause  only  of  reversal  on  appeal,  and  does 
not  otherwise  invalidate  the  judpment;  if  not  taken  at  the  trial  it 
is  waived,  and  the  court  will  be  deemed  to  have  jurisdiction. 

4.  Where  the  plaintiff  does  not  prove  his  cause  of  action. 

L.  1882,  ch.  410,  1 1382. 

1248.  Judflrment  of  dlsmifesal  on  merits;  -when. 

Judgment  that  the  action  be  dismissed  on  the  meriis  with  costs 
may  be  rendered  in  the  following  cases: 

1.  Where,  at  the  close  of  the  whole  case,  the  court  is  of  the 
opinion  that  the  plaintiff  is  not  entitled  to  recover  as  a  matter 
of  law. 

2.  Where  the  court  sustains  a  demurrer,  and  no  leave  to  plead 
over  is  granted,  as  provided  in  this  act. 

[New.] 

1250.  Jndflrment  when   sum    exceeds  jnrisdietlon. 

Where  the  amount  found  due  to  either  party  exceeds  the  sum 
for  which  the  court  is  authorized  to  enter  judgment,  such  party 
may  remit  the  excess  and  judgment  may  be  entered  for  the 
residue. 

L.  1882,  ch.  410,  S  1385. 

i  261.  Jndirnient  where  defendant  liable  to  arrest. 

When  a  judgment  is  rendered  in  a  case  where  the  defendant  is 
subject  to  arrest  and  imprisonment  thereon,  it  must  be  so  stated 
in  the  judgment  and  entered  in  the  docket.  The  clerk  of  the 
court  in  the  district  in  which  such  a  judgment  is  entered,  must 
in  any  transcript  issued  by  him,  as  prescribed  in  this  act,  insert 
the  words  "  defendant  liable  to  (execution  against  bis  person " 
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and  a  like  note  must  also  be  made  in  the  docket  ct  a  judgment 
by  a  county  clerk,  where  such  a  transcript  is  tiled  with  such  clerk. 

L.    1S82.   ch.  410.   §   1386. 

§  252.    Court  may  direct  verdict;  ^vtaen. 

On  the  trial  of  an  issue  of  fact,  before  the  court  and  a  jury, 
the  court  may,  in  a  proper  case,  direct  that  the  jury  render  a 
verdict  as  follows: 

1.  In  favor  of  the  plaintiff  or  petitioner. 

2.  In  favor  of  the  defendant,  respondent,  tenant,  under-tenant, 
assignee,  receiver,  squatter  or  person  holding  over. 

3.  Where  the  damages  are  liquidated,  in  favor  of  the  plaintiff, 
for  a  specified  sum. 

4.  Where  the  defendant  has  interposed  a  counterclaim,  and  the 
damages  are  liquidated,  in  favor  of  the  defendant  for  a  specified 
sum. 

5.  Where  the  plaintiff  has  proved  hU  case,  but  the  damages  are 
uncertain,  that  the  jury  render  a  verdict  in  favor  of  the  plaintiff 
and  determine  the  amount. 

6.  Where  the  defendant  has  interposed  a  counterclaim  and 
proved  his  case,  and  the  damages  are  uncertain,  that  the  jury  find 
a  verdict  in  favor  of  the  defendant  and  determine  the  amount. 

[New.] 

5  2S8.    [Am*d,  1907.]    Court  may  open  default. 

The  court,  or  a  justice  thereof,  in  a  district  in  which  a  default 
or  dismissal  is  taken,  in  an  action  or  summary  proceeding,  or 
in  which  judgment  is  taken  or  final  order  made  without  the 
service  of  a  summons  or  of  process  as  required  by  law,  may  at 
any  time,  upon  motion  made  upon  such  notice  as  the  court  may 
direct,  open  such  default  or  dismissal,  and  set  aside,  vacate  or 
modify  any  judgment  or  final  order  enten'd  in  any  such  action 
or  proceeding,  and  set  the  action  or  proceeding  down  for  pleading, 
hejiring  or  trial,  as  the  case  may  require,  upon  such  terms  and 
conditions  as  the  court  maj'  deem  proper. 
L.  1882,  ch.  410,  S  1367.    Amd  L.   1007.   eh.  304.    In  offect  Sept.   1.  1907. 

§  264.  Motion  to  net  aside  verdict  or  vacate  or  amend 
jndsrnient. 

A  motion  to  set  aside  the  verdict  of  a  jury,  and  vacate,  amend 
or  modify  a  judgment  rendered  thereon,  or  to  vacate,  amend  or 
modify  any  judgment  rendered  upon  a  trial,  by  the  court,  without 
a  jury,  may  be  made  upon  the  exceptions  taken  at  the  trial,  or 
because  the  verdict  is  for  excessive  or  insufficient  damages,  or 
otherwise  contrary  to  the  evidence,  or  contrary  to  law,  provided 
said  motion  is  made  at  the  close  of  the  trial  or  within  five  days 
from  the  time  the  judgment  was  rendered  and  in  the  latter  case 
at  least  two  days  notice  of  said  motion  is  given,  to  the  opposing 
attorney,  or  party  if  there  be  no  attorney  of  record.  The  judcre 
who  presided  at  the  trial  may  make  an  order  settinc:  aside  the 
verdict  or  amending,  modifyinc:  or  vacating  the  judgment  and 
awarding  a  new  t'-ial,  nnd  setting  the  cause  down  for  trial  for  a 
time  to  be  specified  in  the  order,  as  the  case  may  require. 

L.    1882.   ch.   410,    §   1.367. 

S   265.     Ne^r  trial  t  frand  or  newly  dl«covere»l   evidence. 

The  court  may  also  in  a  proper  case,  grant  or  df»nv  a  motion 
for  a  new  trial  on  the  ground  of  fraud  or  newly  discovered  evi- 
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dence,  and  from  the  order  au  appeal  shall  lie  as  from  a  jadj^ent 
in  said  court. 
[New.] 

§  256.  Court  may  Impose  condltionii,  et  cetera. 

The  cottrt  may  award  such  costs,  not  exceeding  ten  dollars,  for 
opening  any  default,  or  vacating,  amending,  modifying  or  setdni; 
aside  any  judgment  against  any  party  to  the  action  as  in  its  dis- 
cretion shall  be  just  and  proper.  It  may  as  a  condition  for  open- 
ing any  default,  or  vacating,  amending,  modifying  or  sotting 
aside  any  judgment,  order  any  defendant  in  default  to  deposit 
the  amount  of  the  judgment  with  the  clerk  of  the  court  or  to 
give  an  undertaking  with  sufficient  sureties  to  the  effect  that 
such  defendant  will  not  sell,  assign,  or  transfer  any  of  his  prop- 
erty with  intent  to  hinder,  delay  or  defraud  the  plaintiff  in  thr 
collection  of  his  claim  or  demand,  if  the  plaintiff  shall  prevail  on 
the  trial  of  such  action,  and  that  such  defendant  or  his  sureties 
will  pay  the  amount  of  any  judgment  recovered  against  such 
defendant  in  such  action. 

L.  1882,  ch.  410,  1 1367. 

i  257.  Appeal  from  order. 

An  appeal  shall  lie  from  an  order  granting  or  denying  a  motion, 
made  as  provided  in  the  last  four  sections;  as  from  a  judgment: 
except,  that  no  appeal  shall  lie  in  the  first  instance  from  an  order 
opening  a  default  and  vacating  a  judgment  entered  thereon. 
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ARTICUa   SBCOND. 

Execution, 

See.  260.  How  iBsued. 

201.  Transcript,  bow  to  Issae; Judgment  of  supreme  court; when  docketed. 

202.  WUen  satisfaction  of  judgmeut  presumed. 

263.  Beal  property  bound  for  ten  years  by  a  Judgment  thus  docketed. 

264.  Judgment,  and  effect  of,  against  defendants  Jointly  indebted  when 

all  are  not  lerved. 

265.  Execution;  indorsement  tliereupon. 
2C6.  Bow  collected. 

267.  Judgmeut  bow  docketed;  effect  of  docketing. 

268.  Action  against  Joint  debtors. 

2G9.  Docketing  Judgment  in  another  county.   . 

270.  Judgment  against  marshal. 

271.  Execution;  requisites. 

272.  Arrest, 

273.  Removal  of  execution. 

274.  Judgment  in  favor  of  wage  earner. 

275.  Arrest  and  sale  of  property  limited. 

276.  Marshal;  when  liable  to  execution. 

2T7.  Betora  of  execution  and  satisfaction  of  Jndgment. 

f  260.  [Ain'd;  1903,  1008.]    How  issued.  " 

An  execution  may  be  issued  on  a  judgment  of  the  municipal 
court  at  the  option  of  the  judgment  creditor,  either  by  the  county 
clerk  directed  to  the  sheriff  as  prescribed  by  law,  after  the  filing 
of  a  transcript  of  judgment,  as  provided  in  the  next  section,  or 
by  the  clerk  of  the  municipal  <*ourt  in  the  district  in  which  the 
judgment  was  entered,  within  six  years  thereafter,  directed  to  a 
marshal.  But  no  execution  shall  issue  out  of  the  municipal  court 
after  a  transcript  has  been  issued,  and  no  transcript  shall  be 
issued  while  an  execution  of  the  municipal  court  remains  unre- 
turned,  except  a  transcript  showing  that  a  judgment  has  been 
vacated,  set  aside  or  modified.  The  prospective  fees  of  the  county 
clerk  and  sheriff  must  be  omitted  when  an  execution  is  issued  to 
a  marshal.  The  execution,  when  issued  by  the  county  clerk  upon 
a  judgment  in  an  action  to  foreclose  a  mechanic's  lien,  shall 
authorize  and  direct  the  sheriff  to  sell  the  right,  title  and  interest 
of  the  owner  in  the  premises,  upon  which  the  lien  set  forth  in 
the  complaint  existed  at  the  time  of  filing  the  notice  of  lien. 

L.  1882.  ch.  410,  g  1392;  L.  1908,  ch.  144;  L.  1908,  <ih.  495.  In  effect 
Sept.  1,  1908. 

I  261.  [Am'd,  1008.]Traniicrlpt,  how  to  Issaei  Judflrmeiit  o( 
■nprenie  court,  when  docketed. 

The  clerk  of  the  court  in  the  district  in  which  a  judgment  is 
rendered  must,  upon  the  application  of  the  party  in  whose  favor 
the  judgment  was  rendered,  deliver  to  him  a  transcript  of  the 
judgment,  except  as  provided  in  the  last  section.  In  an  action 
brought  to  foreclose  a  mechanic's  lien,  if  judgment  be  rendered 
in  favor  of  plaintiff,  said  clerk  shall  insert  in  said  transcript,  in 
addition  to  the  matters  required  to  be  inserted  in  other  tran- 
scripts, a  statement  that  the  action  was  brought  to  foreclose  a 
mechanic's  lien  and  that  said  lien  has  been  duly  established  and 
adjudged  against  the  interest  of  the  defendant  in  the  property 
described  in  the  complaint  at  the  time  of  the  filing  of  the  notice 
of  lien.  The  county  clerk  of  the  county  in  which  the  judgment 
was  rendered,  must,  upon  the  presentation  of  the  transcript  and 
payment  of  the  fees  therefor,  indorse  thereupon  the  date  of  its 
receipt,  file  it  in  his  office,  and  docket  the  judgment,  as  of  tho 
time  of  the  receipt  of  the  transcript,  in  a  book  kept  by  him  for 
that  purpose,  as  prescribed  by  law,  and  if  the  judgpent  be  one 
whicn  is  rendered  for  the  recovery  of  a  chattel  which  has  been 
delivered  to  the  unsuccessful  party,  or  for  the  value  thereof,  or 
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for  the  foreclosure  of  a  mechanic's  lien,  must  also  enter  in  the 
docket  the  particulars  of  the  judgment  as  stated  in  the  trans- 
rript.  Theucoforth  the  judgment  is  deemed  a  judgment  of  the 
supreme  court  and  may  be  enforced  accordingly.  But  nothing  in 
this  section  shall  be  construed  to  prevent  the  manicipal  court 
from  vacating,  setting  aside  or  modifying  the  judgment  as  h«v- 
in  before  provided. 

L.   1882.  ch.  410,  i  1392;  L.  1908,  ch.  496.     In  effect  SepL  1.  190S. 
i  SMI2.  'When  aatliif action  of  jadanuent     preaumeil. 

A  final  judgment  for  a  sum  of  money,  or  directing  the  payment 
of  a  sum  of  money,  heretofore  or  hereafter  rendered,  and  dock- 
eted in  the  office  of  a  county  clerk  as  prescribed  in  this  article,  is 
presumed  to  be  paid  and  satisfied  after  the  expiration  of  twenty 
years  from  the  time,  when  the  party  recovering  it  was  first 
entitled  to  a  mandate  to  enforce  it.  This  presumption  is  conclu- 
sive, except  as  against  a  person  who,  within  twenty  years  from 
that  time,  makes  a  payment  or  acknowledges  an  indebtedness  of 
some  part  of  the  amount  recovered  by  the  judgment  or  decree, 
or  his  heir  or  personal  representative,  or  a  person  whom  he  othei^ 
wise  represents.  Siu'h  an  acknowledgment  must  be  in  writing, 
and  signed  by  the  person  to  be  charged  thereby. 

c.  c.  P.,  S  376. 

f  2it3.  Real  property  honnd  for  ten  years  hy  a  Jndc- 
uient  tbas  docketed. 

Except  as  otherwise  specially  prescribed  by  law,  a  judgment, 
hereinafter  rendered,  which  is  docketed  in  a  county  clerk's  office, 
ns  proscribed  in  this  article  whore  it  is  for  the  sum  of  twenty- 
five  dollars  or  more,  binds,  and  is  a  charge  upon,  for  ten  years 
after  filing  the  judgment  roll,  and  no  longer,  the  real  property 
and  chattels  real,  in  that  county,  which  the  judgment  debtor  has. 
at  the  time  of  so  docketing  it,  or  which  he  acquires  at  any  time 
afterwards,  and  within  ten  years. 

c.  c.  P.,  s  1251. 

I  204.  JaclHrment,  and  efteei  of,  aflralniit  defendants 
jointly  Indebted  ifvhen  all  are  not  served. 

In  an  action,  wherein  the  complaint  demands  Judgment  for  a 
sum  of  money  against  two  or  more  defendants,  alleged  to  be 
jointly  indebted  upon  contract,  if  the  summons  is  served  upon 
one  or  more,  but  not  all  of  the  defendants,  the  plaintiff  may  pro- 
ceed against  the  defendant  or  defendants,  upon  whom  it  is  served 
unless  the  court  otherwise  directs:  and,  if  he  recovers  final  judg- 
ment, it  may  be  taken  against  all  the  defendants  thus  jointly 
indebted.  Such  a  judgment  is  conclusive  evidence  of  the  liability 
of  each  defendant  upon  whom  the  summons  was  personally 
served  or  who  appeared  in  the  action,  and  as  against  a  defendant 
not  summoned,  it  Is  evidence  only  of  the  extent  of  the  plaintiflTs 
demand,  after  the  liability  of  that  defendant  has  been  estab- 
lished, by  other  evidence. 

G.    G.    P.,    S8    10S2,    1038;    L.    1882,    ch.    410.    ||    189B;    139«. 
I   205.   Bxecntion;  Indomement  tberenpon. 

An  execution  or  a  transcript  issued  upon  such  a  judgment,  as 
prescribed  in  the  foregoing  section,  must  be  issued,  in  form, 
against  all  the  defendants;  and  the  clerk  of  the  court  in  the  dis- 
trict where  such  judgment  is  entered,  must  indorse  thereupon  the 
name  of  each  defendant  who  was  not  summoned.  If  the  execu- 
tion be  issued  to  the  sheriff  upon  a  judgment  docketed  in  the 
office  of  the  county  clerk  thei"^  must  be  indorsed   thereupon  a 
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direction  to  the  sheriff,  containing  the  name  of  each  defendant 
who  was  not  summoned,  and  restricting  the  enforcement  of  the 
execution,  as  prescribed  in  the  next  section. 

G.   C.   P.,   I   1934. 
S   200.  How  collected. 

An  execution  against  the  person,  issued  upon  a  judgrment,  as 
prescribed  in  section  264  of  this  act,  shall  not  be  enforced  against 
the  person  of  a  defendant,  whose  name  is  indorsed  thereupon,  as 
not  summoned,  as  prescribed  in  the  foregoing  section.  An  exe- 
cution against  property,  issued  upon  such  a  judgment,  shall  not 
be  levied  upon  the  sole  property  of  a  defendant  not  summoned; 
but  it  may  be  collected  out  of  personal  property,  owned  by  him, 
jointly  with  the  other  defendants,  who  were  summoned,  or  with 
any  of  them;  and  out  of  the  real  and  personal  property  of  the 
latter,  or  any  of  them. 
C.  O.  P.,  i  1985. 

I  207.  Judgment  "hovf  docketed  |   effect  of  docketing. 

Where  a  judgment  has  been  taken,  as  prescribed  in  section 
two  hundred  and  sixty-four  of  this  act,  the  clerk  of  the  court  in 
the  district  in  which  the  judgment  is  entered,  must  write  upon 
his  docket,  and  the  county  clerk  with  whom  a  transcript  is  filed, 
as  provided  in  this  act,  must  write  upon  his  docket,  opposite  or 
under  the  name  of  each  defendant,  upon  whom  the  summons 
was  not  served,  the  words  "  not  summoned."  The  judgment  does 
not,  by  virtue  of  its  being  docketed,  bind  any  real  property,  or 
chattel  real,  owned  by  such  a  defendant.  But  this  section  does 
not  affect  the  plaintiff's  right  of  action,  to  charge  the  judgment 
upon  any  real  property, 
o.  C.  P..  I  1936. 

{  208.  Action  affaiimt  joint  debtors. 

After  the  recovery  of  a  judgment  against  joint  debtors,  as  pre- 
scribed in  section  two  hundred  and  sixty-four  of  this  act,  an 
action  may  be  maintained  by  the  judgment  creditor,  against  one 
or  more  of  the  defendants  who  were  not  summoned  in  the  original 
action,  to  procure  a  judgment  charging  his  or  their  property  with 
the  sum  remaining  unpaid  upon  the  original  judgment. 

C.   C.   P.,   I   1937. 

S  200.  DocketlnflT  jndjpment  In  another  county. 

The  county  clerk  with  whom  a  transcript  is  filed,  as  prescribed 
in  this  act,  must  furnish  to  any  person  applying  therefor,  and 
paying  the  fees  allowed  by  law,  one  or  more  transcripts  of  the 
docket  of  the  judgment,  attested  by  his  signature.  A  county 
clerk  to  whom  such  a  transcript  is  presented,  must,  upon  pay- 
ment of  the  fees  therefor,  immediately  file  it,  and  docket  the 
judgment  in  the  appropriate  docket-book  kept  in  his  office,  in  like 
manner  as  the  judgment  was  docketed  by  the  first  county  clerk. 
The  judgment,  when  docketed,  as  prescribed  in  this  section,  has 
the  like  effect,  with  respect  to  the  enforcement  thereof,  or  any 
proceedings  thereunder,  or  by  virtue  thereof,  in  the  county  where 
it  was  BO  docketed,  as  it  has  in  the  county  in  which  it  was  dock- 
eted upon  the  transcript  from  the  municipal  court. 
L.  1882,  ch.  410,  |  1897. 

S  270.  Jndcpment  asainst  mamhal. 

Whenever  any  judgment  shall  be  rendered  against  any  city 
marshal  or  his  sureties,  in  any  district  of  the  municipal  court,  a 
transcript  thereof  shall  be  filed  with  the  county  clerk  in  the 
county  wherein  such  district  of  the  municipal  court  is  situated, 
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and  from  the  Giing  of  such  transcript  such  judgment  ahull  be 
deemed  to  be  a  judgrment  of  the  supreme  court  and  shall  be 
enforced  in  the  same  manner  as  other  judgments  of  that  court. 
And  no  execution  on  such  judgment  shall  issue  to  any  other  offi- 
cer, than  the  sheriff,  and  all  such  executions  muat  be  made 
returnable  to  the  county  clerk. 

L.  1882,  cb.  410,  |  1398. 

f271.  Execution )  requisites. 

The  execution,  when  issued  out  of  the  municipal  court,  must 
be  directed  to  a  marshal,  subscribed  by  the  clerk  of  the  court,  in 
the  district  in  which  the  judgment  was  rendered,  or  by  his  suc- 
cessor in  office,  and  must  bear  date  of  the  day  of  its  delivery  to 
the  officer  to  be  executed.  It  must  intelligibly  refer  to  the  judg- 
ment by  stating  the  names  of  the  parties,  the  district  where,  and 
the  time  when  rendered,  and  the  amount  of  the  judgment,  and 
if  less  than  the*  whole  is  due,  the  true  amount  due  thereon;  it 
must  require  of  the  marshal,  substantially  as  follows: 

1.  If  it  be  a  case  where  the  defendant  cannot  be  arrested, 
it  must  direct  the  officer  to  collect  the  amount  of  the  judgment, 
or  the  amount  due  thereon,  out  of  the  personal  property  of  tbe 
debtor,  and  to  pay  the  same  to  the  party  entitled  thereto. 

2.  If  it  be  a  case  where  the  defendant  may  be  arrested,  in 
addition  to  the  foregoing,  it  may  direct  the  officer,  if  sufficient 
property  of  the  defendant  liable  to  execution  cannot  be  found 
to  satisfy  the  judgment,  that  he  arrest  the  defendant  and  com- 
mit him  to  the  jail  of  the  county  wherein  the  district  in  which 
the  judgment  was  entered  is  situate,  until  he  pay  the  judgment 
or  be  discharged  according  to  law. 

3.  It  must  further,  in  all  cases,  direct  the  officer  to  make  return 
of  the  execution  and  a  certificate  thereon  showing  the  manner 
in  which  he  had  executed  the  same,  in  twenty  days  from  the 
time  of  his  receipt  thereof,  to  the  court  from  which  the  execution 
issued. 

L.  1882,  cb.  410,  1 1899. 

S272.  Arrent. 

When  the  execution  directs  the  arrest  of  the  defendant  for 
want  of  sufficient  personal  property,  if  there  be  not  sufficient 
subject  to  levy  known  to  the  officer,  or  if  upon  demand  by  the 
officer  of  the  defendant,  he  fail  to  produce  sufficient  property,  the 
officer  may,  without  further  delay,  arrest  the  defendant;  when 
arrested,  the  defendant  must  be  conveyed  to  the  common  jail  of 
the  county,  wherein  the  district  where  the  judgment  is  entered  is 
situate,  and  there  kept  in  custody  until  the  execution,  with  costs, 
be  paid,  or  be  discharged  by  due  course  of  law. 

L.  1882.  cb.  410,  (  1401. 

1  273.  Rene-vral  of  execntloM. 

An  execution  may,  at  the  request  of  the  judgment  creditor,  be 
renewed  before  the  expiration  of  the  twenty  days  by  the  word 
"  renewal "  being  written  thereon,  with  the  date  thereon,  sub- 
scribed by  the  clerk  of  the  court  or  his  assistant;  such  renewal 
has  the  same  effect  as  an  original  issue,  and  may  be  repeated  as 
often  as  may  be  necessary.  If  an  execution  be  returned  unsatis- 
fied, others  may  be  issued  on  the  like  request  from  time  to  time 
until  the  judgment  be  satisfied. 
L.  1882,  cb.  410,  §  1403. 
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i  274.  CAm*d,  1907.]  Jvdffineiit  tn  favor  of  fFaar^  earner*. 

In  au  action,  brought  in  the  municipal  court,  by  a  journeyman, 
laborer,  or  other  employee  whose  employment  answered  to  the 
K(^>neral  description  of  wage  earner,  for  services  rendered  or  wages 
earned  in  such  capacity,  if  the  pdaintiff  recovers  a  jud^gment  for 
a  sum  not  exceeding  fifty  dollars,  exclusive  of  costs,  and  the 
action  shall  have  been  brought  within  two  month^i  after  the  cause 
of  action  accrued,  no  property  of  the  defendant  is  exempt  from 
levy  and  sale  by  virtue  of  an  execution  against  property,  issued 
thereupon;  and,  if  such  an  execution  is  returned  wholly  or  partly 
unsatisfied-,  the  clerk  must,  upon  the  application  of  the  plaintiff, 
issue  an  execution  against  the  person  of  the  diefendant  for  the 
sum  remaining  uncollected,  if  the  indorsement  required  by  this 
act  to  the  effect  that  defendant  was  liable  to  arrest  was  com- 
plied with.  A  defendant  arrested  by  virtue  of  an  execution 
so  issued  against  his  person,  must  be  actually  confined  in  the  jail, 
and  is  not  entitled  to  the  liberties  thereof;  but  he  must  be  dis- 
charged after  having  been  so  confined  for  fifteen  days.  After 
his  discharge  another  execution  against  his  person  cannot  be 
itisued  upon  the  judgment,  but  the  judgment  creditor  may  enforce 
the  judgment  against  property  as  if  the  execution,  from  which 
the  judgment  debtor  is  discharged,  has  been  returned,  without 
his  being  taken. 

L.  1882,  eta.  410,   I  1406.     Am'd  Lu  1907.  ch.  425.     In  effect  Sept.  1,  1907. 

S  275.    Arrest    and    Male    of   property    limited. 

A  defendant  cannot  be  arrested  nor  his  property  sold  on  execu- 
tion after  twenty  days  from  its  issue  or  renewal,  but  property 
levied  on  within  the  twenty  days,  may  be  sold  after  renewal. 

L.   1882.  ch.  410.   S   1406. 

I  27G.   Mamhal  $   when   liable   to    execution )  creditor. 

A  marshal  is  liable  to  a  party  in  whose  favor  an  execution  is 
issued  to  him  for  the  amount  thereof  in  the  following  cases: 

1.  Where  he  suffers  the  twenty  days  to  elapse  without  making 
a  true  return  thereof,  and  filing  the  same  with  the  clerk  of  the 
court,  and  paying  to  him  or  to  the  party  entitled  thereto,  the 
money  collected  thereon  by  him. 

2.  Where  he  wilfully  or  carelessly  omits  to  levy  on  property 
of  the  defendant,  or  if  the  defendant  be  liable  to  arrest,  to  arrest 
and  imprison  him  within  the  twenty  dajns,  or  having  arrested  the 
defendant,  fails  to  commit  him  to  the  county,  jail  within  the 
twenty   days. 

L.   1882,  ch.  410.   |   1407, 

f  277.  Retnrn  of  execntlon  and  iiatlsfactlon  of  Jndinnent. 

Whenever  an  execution  has  been  returned  satisfied  in  whole 
or  in  part,  where  a  transcript  of  the  judgment  has  been  filed  in 
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the  county  clerk's  office,  a  certificate  thereon,  signed  by  the  derk 
of  the  court  in  which  the  judgment  was  rendered  may  be  filed 
in  the  office  of  the  clerk  of  the  county,  who  shall  thereupon  enter 
satisfaction  for  the  amount  so  satisfied;  judgments  docketed  in 
these  courts  may  be  satisfied  in  the  same  manner  as  judgmenU 
docketed  in  courts  of  record. 
L.  1882,  eta.  410,   I   1408. 
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TLTISE  Vm. 

Article  1.  Clerks  and  offlceni. 
2.  Marsbals. 

ARTICLB  FIRST. 

Clerks  and  officera. 

Sec.  282.  Duties  of  clerk. 

283.  To  collect  and  account  for  fees,  et  cetera. 

284.  Docket,  what  to  contain. 

286.  Entries,  how  to  be  made. 
28G.  Index. 

287.  To  be  dellrered  by  clerk  to  his  successor. 

288.  Succpssor  may  Issue  execution  on  former  unsatisfied  docket. 

289.  Certified  copies;  prima  facie  erldence. 

S282.  Dutleii  of  the  clerk. 

It  shall  be  the  duty  of  the  clerk  of  the  court  in  each  district: 

1.  To  keep  the  seal  of  the  court,  and  affix  it  to  the  certificate 
of  the  transcript  of  the  docket  of  judgment,  or  any  other  certifi- 
cate, when  required  so  to  do. 

2.  To  record  the  proceedings  of  the  court. 

3.  To  keep  the  records  and  other  books  appertaining  to  the 
court. 

4.  To  file  papers  delivered  to  him  for  that  purpose  in  any 
action. 

5.  To  attend  the  sitting  of  the  court  of  which  he  is  clerk,  to 
administer  oaths  in  an  action,  in  the  presence  of  the  court  and 
under  its  direction,  and  to  receiye  the  verdict  of  the  jury,  and 
in  the  absence  of  the  justice  to  adjourn  causes  to  a  time  agreed 
upon  between  the  parties  or,  when  no  justice  spears,  to  adjourn 
causes  to  the  next  judicial  day. 

6.  To  authenticate  by  certificate  or  exemplification,  as  may  be 
required,  the  records  or  proceedings  of  the  court,  or  any  other 
papers  appertaining  thereto  and  filed  with  him. 

7.  To  exercise  the  powers  and  perform  the  duties  conferred  and 
imposed  upon  him  by  this  act. 

8.  In  the  performance  of  his  duties  to  conform  to  the  direction 
of  the  court. 

9.  [Am'd,  1904.]  To  keep  his  office  open  for  the  transaction 
of  business,  every  judicial  day,  from  nine  o'clock  in  the  fore- 
noon to  four  o'clock  in  the  afternoon,  except  that  during  the 
months  of  July  and  August  of  each  year  the  clerk's  office  may, 
by  a  rule  established  by  the  board  of  justices,  be  closed  at  two 
o'clock  in  the  afternoon. 

L.188a;eh.410,iU»sL.190i,eh.  683:  In  effect  Kay  9^  UOI. 
§288.  To  colleet  and  account  for  fees,  et  cetera* 
It  shall  be  the  duty  of  the  clerk  in  each  district,  to  collect  and 
receive  all  the  fees,  including  the  fees  allowed  by  law  in  summary 
proceedings  to  recover  lands,  and  to  account  for  and  pay  the  same 
into  the  city  treasury  monthly,  under  oath,  on  the  first  day  of 
each  and  every  month,   or  within  three  days   thereafter,   which 
account  shall  contain  the  title  of  each  cas<»  and  the  amount  of 
fees  received  therein,  and  the  salary  of  such  clerk  shall  not  be 
paid  until  he  shall  have  so  accounted  and  paid,  and  he  shall  per- 
form no  service  until  he  p^all  l^ave  received  the  legal  fees  therefor, 
L.  18S9,  CD.  410, 1 1428. 
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I2B4*  Docket;  wliat  to  contain. 

The  clerk  of  the  court  in  each  district  must  keep  a  book,  denom- 
inated a  docket,  in  which  must  be  entered  by  him: 

1.  The  title  of  every  action  or  proceeding,  in  which  a  sum- 
mons or  precept  is  issued. 

2.  The  date  of  the  summons  or  precept,  and  the  time  of  itr 
return,  and  if  an  order  of  arrest,  warrant  of  attachment  or  writ 
of  replevin  w^as  issued  such  facts  must  also  be  stated. 

3.  The  time  when  the  parties,  or  either  of  them  appeared;  a 
minute  of  their  pleadings,  if  in  writing,  referring  to  them;  if  not 
in  writing  a  concise  statement  of  the  pleadings. 

4.  Every  adjournment,  and  to  what  time. 

5.  When  a  trial  by  Jury  is  demanded,  the  demand  mast  be 
stated,  and  by  whom  made,  and  the  time  appointed  for  the  trial, 
and  the  return  of  the  jury. 

6.  The  names  of  the  jury  sworn. 

7.  The  verdict  of  the  jury  and  when  received;  if  the  jury  dis- 
agree and  are  discharged,  that  fact  must  be  stated. 

8.  The  judgment  of  the  court,  its  amount,  and  the  costs  in  the 
action.  > 

9.  The  issuing  of  execution,  when  issued,  and  to  whom;  the 
renewals  thereof,  if  any,  and  when  made;  the  return  and  when 
made,  and  a  statement  of  money  paid  to  or  by  the  clerk,  and 
when,  and  by  or  to  whom. 

10.  The  giving  of  a  transcript  to  be  filed  in  the  county  clerk's 
office,  and  when  and  to  whom  given. 

11.  The  receipt  of  a  notice  of  appeal  or  order  to  make  or 
amend  a  return,  stating  the  time  of  the  receipt  thereof,  and  the 
time  of  filing  a  return  on  appeal 

12.  Any  other  order  as  the  court  may  direct. 

L.  1882,  cb.  410,  1 1409. 

I28S.  Entrlea;  liovr  to  be  made* 

The  several  particulars  in  the  last  section  specified  must  be 
entered  under  the  title  of  the  action  or  proceeding  to  which  they 
relate,  and  at  the  time  when  they  occur.  Such  entries  in  the 
docket,  or  a  transcript  thereof,  certified  by  the  clerk  or  his  suc- 
cessor in  office,  w^ith  the  seal  of  the  court  thereon  impressed,  are 
evidence  to  prove  the  facts  as  stated  therein. 

L.  1882,  ch.  410,  S  1410. 

§28G.  Index. 

The  clerk  must  keep  an  index  to  his  docket,  in  which  must  be 
entered  the  names  of  the  parties  to  each  summons  or  precept 
with  a  reference  to  the. page  of  entry;  the  names  of  the  parties 
respectively,  must  be  entered  in  the  index  in  alphabetical  order. 

L.  1882.  ch.  410.  |  1411. 

§287.  To  be  delivered  br  clerk  to  Ms  «mcce«aov. 

It  is  the  duty  of  the  clerk  to  deliver  to  his  successor  in  office  his 
official  dockets  and  papers  on  file  in  his  office,  as  well  his  own  as 
those  of  his  predecessors  which  may  be  in  his  custody,  there  to 
be  kept  as  public  records. 

U  1882,  ch.  410,  1 1412, 
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i  288.  Successor  may  Ismie  execution  on  former  vimatis* 
lied  docket. 

A  clerk  with  whom  the  docket  of  his  predecessor  is  deposited, 
may  issue  execution  on  a  judgment  there  entered  and  unsatisfied, 
in  the  same  manner  and  with  the  same  effect  a2<  though  he  was 
clerk  of  the  court  at  the  time  the  judgment  was  rendered. 

L.  1882.  ch.  410,  |  1413. 

I  288.  Certlfled  copies  |  prima  facte  CTtdenee. 

A  copy  of  a  paper  on  file  in  the  office  of  the  clerk,  certified  by 

him   or   his   assistant   as   such,    shall   be   prima   facie   evidence 

thereof. 

L.  1882,  ch.  410, 1 1414. 
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article:  second. 

MarshaU, 

■•e.  298.  Marshal  not  to  app(»ar,  et  cetera. 

294.  Bond  to  be  executed  bj. 

295.  Prosecution  of  bond. 

296.  In  what  court  bond  may  be  proflecuted. 

297.  Judgmeats  against  marshals;  transcript  and  exeeatloB. 

298.  Entry  of  judgment  to  be  endorsed  on  bond;  how. 

299.  Amount  collected  to  be  credited  on  bond. 

800.  City  clerk  to  report  cancelled  bonds  to  mayor;  renewal  of 

801.  Appointment  deemed  waived  for  failure  to  file  bond. 
302.  Process  to  be  served  by  marshals. 

803.  Marshal  may  serve  process  within  city  limits. 

804.  CortalP  laws  in  relation  to  sheriffs  made  applicable. 
806.  Marshal  to  keep  entry  book  and  indorse,  et  cetera. 

806.  Removal  and  suspension  of  marshals. 

807.  Payment  of  money  recalred  by  vanhala. 

298,  Marshal  not  to  appear^  et  cetera. 

A  marshal  of  the  city  of  New  York  cannot  appear  or  act  on 
behalf  of  either  or  any  party  in  an  action  or  proceeding  in  said 
municipal  conrt. 

L.  1901,  ch.  466,  9  1360. 

1204.  Bond  to  be  exeevted  1»r. 

No  marshal  shall  be  permitted  to  enter  npon  the  duties  of  the 
office  until  he  shall  execute  a  bond,  with  two  sufficient  sureties, 
who  shall  be  residents  of  and  shall  own  real  estate  within  the 
city  of  New  York,  to  the  amount  of  double  the  penalty  of  the 
bond,  to  the  city  of  New  York,  in  the  penal  sum  of  two  thousand 
dollars,  jointly  and  severally  to  answer  the  city  of  New  York, 
and  any  parties  that  may  complain  conditioned  that  such  marshal 
shall  well  and  faithfully  execute  the  duties  of  said  office  of  mar- 
shal, without  fraud,  deceit  or  oppression,  such  sureties  to  justify 
in  double  the  amount  of  such  bond.  The  said  bond  shall  be  deliv- 
ered to  the  city  clerk  of  the  city  of  New  York,  who  shall  judfre 
of  and  determine  the  competency  of  the  sureties;  and  should  he 
approve  of  the  same,  he  shall  note  his  approval  thereon,  and  shall 
cause  such  bond  to  be  filed  in  the  office  of  the  city  clerk,  forth- 
with after  having  been  approved  by  him,  and  he  shall  either 
approve  of  or  reject  such  bond  within  five  days  after  the  same 
shall  have  been  presented  to  him  for  that  purpose.  Nothinye  in 
this  act  shall  be  construed  to  prevent  a  surety  company  au&or- 
ized  by  law  to  act  as  surety. 

L.  1882,  ch.  410,  S  1700. 

{  20S.  Prosecution  of  bond. 

Any  person  who  shall  be  afr)?rieved  by  any  official  misconduct 
on  the  part  of  any  marshal,  and  who  may  desire  to  prosecute  his 
official  Dond,  and  who  shall  have  first  obtained  judgment  airainst 
.  such  marshal  for  official  misconduct,  may  move  before  a  justice 
of  the  supreme  court  at  special  term,  in  the  judicial  department, 
wherein  the  borough  for  which  such  marshal  shall  have  been 
appointed,  is  situated,  after  privinp  such  marshal  and  his  sureties 
eight  days  previous  notice  of  intention  so  to  do,  by  personal  ser- 
vice of  said  notice  on  them,  stating  when  such  motion  will  be 
made  and  of  the  papers  to  be  i^^<*d  on  such  motion,  for  leave  to 
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proseotite  such  official  bond  in  his  own  name,  and  such  leave 
shall  be  granted  upon  it  appearing  satisfactoHlj  to  said  court: 

1.  That  a  judgment  has  been  'obtained  in  his  favor-  against 
such  marshal  for  official  misconduct,  specifying  the  time  when 
and  the  court  whereby  such  judgment  was  rendered,  and  the 
amount  thereof. 

2.  That  such  transcript  of  judgment  has  been  filed  against 
such  marshal  in  the  office  of  the  clerk  of  the  county,  within  which 
the  borough  for  which  said  marshal  shall  have  been  appointed, 
is  situate;  specifying  the  time  when  such  transcript  was  filed 
and  execution  issued,  and  that  the  sheriff  of  that  county  has 
returned  said  execution,  wholly  or  partly  unsatisfied,  after  having 
demanded  payment  thereof  of  such  marshal;  and  his  neglect  or 
refusal  to  pay  the  same,  and  if  any  payments  have  been  made 
on  such  execution,  specifying  the  amount  thereof,  but  where  such 
marshal  shall  have  died  or  removed  from  the  city  of  New  York, 
a  demand  for  the  payment  of  the  amount  of  such  execution  shall 
not  be  necessary. 

3.  That  such  judgment  is  wholly  or  partly  unpaid,  specifying 
the"  amount  uncollected  or  unpaid,  and  that  the  sureties  or  surety, 
have  or  has  been  served,  with  the  notice  and  papers  hereinbefore 
mentioned. 

L.  1882,  ch.  410,  S  1701. 

{  296.  In  'vrhat  court  bond  may  be  prodecnted. 

A  justice  referred  to  in  the  preceding  section,  may  order  such 
bond  to  be  prosecuted  in  the  municipal  court  of  the  city  of  New 
York,  or  in  the  city  court  of  the  city  of  New  York,  if  such  bor- 
ough be  within  the  county  of  New  York,  or  in  the  county  court 
of  the  CQunty  wherein  such  borough  is  situated,  if  in  any  other 
county.  Either  of  said  courts  shall  have  jurisdiction  in  actions 
brought  on  such  bond,  upon  such  leave  being  granted,  and  the 
said  justice  upon  said  motion  may  award  the  aggrieved  party  his 
reasonable  costs  on  such  motion,  not  exceeding  the  sum  of  ten 
dollars,  which  shall  be  included  in  the  judgment  obtained  upon 
such  bond. 

L.  1882.  ch.  410,  {  1702. 

{ 207.  Jndsmenta  a«nlnat  marabala)  transcript  and  exe- 
cntion. 

Whenever  any  judgment  shall  be  rendered  against  any  marshal 
or  his  sureties  or  surety  in  any  court  as  provided  in  the  foregoing 
section,  a  transcript  thereof  shall  be  filed  with  the  county  clerk 
in  the  county  wherein  the  judgment  is  so  obtained,  and  from  the 
filing  of  such  transcript  the  provisions  of  section  two  hundred 
and  seventy  of  this  act  apply. 

L.  1882,  ch.  410,  {  1703. 

I  298.  Entry  of  Jvdflrment  to  be  endorsed  on  bond;  bo'vr. 

The  clerk  of  the  county  wherein  said  judgment  is  entered  shall 
issue  a  transcript  upon  application  of  the  judgment  creditor,  stat- 
ing the  amount  of  the  judgment  and  that  the  sum  is  a  charge 
against  the  bond  of  the  marshal.  The  transcript  may  be  filed 
with  the  city  clerk  in  the  office  wherein  the  bond  of  said  marshal 
is  filed,  and  the  city  clerk  shall  make  a  memorandum  on  the 
official  bond  of  every  marshal,  upon  the  filing  of  every  transcript, 
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(>f  a  jtKUrment  obtained  against  him  and  his  sureties,  and  of  the 
time  when  and  the  court  whereby  such  judgnuent  was  rendered. 
and  the  amount  thereof,  and  shall  be  entitled  to  a  fee  of  fifty 
cents  therefor,  which  the  court  rendering  judgment  shall  hare 
power  to  include  in  such  judgment,  together  with  whatever  other 
disbursements  are  or  may  be  necessarily  incurred  in  said  action, 
and  the  said  bond  shall  be  cancelled  to  the  amount  of  such 
judgment. 

L.  1882,  ch.  410,  I  1704. 

1209.  Amount  collected  to  be  credited  on  bosA. 

Wheneyer  any  action  shall  be  commenced  against  the  sureties 
of  any  marshal,  and  such  sureties  shall  pay  the  amount  for  which 
such  suit  is  brought,  and  the  costs  and  disbursements  incurred 
therein,  or  any  part  thereof,  the  party  or  parties  bo  paying  shall 
be  entitled  to  have  such  sum  so  paid  credited  upon  such  bond, 
upon  presenting  the  certificate  of  the  plaintiff  or  his  attorney  in 
such  action,  acknowledging  such  payments  to  such  clerk  afore- 
said, and  upon  such  clerk  endorsing  such  payment  on  such  bond, 
it  shall  be  cancelled  to  the  amount  so  paid. 

tu  1882,  ch.  410,  {  1705. 

I800.  City  clerli:  to  report  cancelled  bonds  to  mayor;  re- 
nevral  of  bond. 

Whenever  judgment  shall  be  rendered  against  the  official  bond 
of  any  marshal,  sufficient  or  partially  sufficient  to  cancel  the 
same,  the  city  clerk  aforesaid,  shall  report  to  the  mayor  the  fact. 
and  it  shall  be  the  duty  of  the  mayor  to  compel  such  marshal  to 
renew  his  official  bond,  if  the  same  be  cancelled  in  whole,  or  to 
furnish  an  additional  bond,  for  the  amount  of  the  cancellation  in 
the  penal  sum  of  double  such  amoant,  if  said  bond  be  cancelled 
in  part,  and  should  said  marshal  neglect,  refuse,  or  fail  so  to  do, 
within  ton  days  after  being  notified,  he  shall  be  removed  by  the 
mayor  aforesaid,  or  suspended  from  performing  the  duties  of  the 
office  until  such  time  as  he  shall  renew  the  same,  and  such  bond 
.  shall  be  renewed  in  the  same  manner  as  often  as  the  same  shall 
be  cancelled. 

L.  1882.  ch.  410.  {  1707. 

f  301.  Appointment  deemed  vraived  for  failvre  to  Ale 
bond. 

Every  marshal  shall,  withm  thirty  days  after  his  appointment, 
enter  into  a  bond  in  the  manner  provided  in  this  act,  or  he  shall 
be  deemed  to  have  waived  his  appointment  as  such  marshal, 
and  some  other  suitable  and  proper  person  shall  be  appointed 
in  his  place  and  stead  to  discharge  tilie  duties  appertainmg  to 
such  office  of  marshal. 

L.  1882,  ch.  410,  {  1708. 

1302.  Prc»ceii«  to  be  served  by  marsbaJUi. 

Every  summons,  precept,  order  of  arrest,  attachment,  writ  of 
replevin,  or  other  process  issued  by  or  out  of  the  municipal  court, 
and  every  summons  or  precept  issued  by  the  clerk  of  the  court 
hi  any  district,  and  every  summons  issued  by  any  justice  thereof, 
shall  be  served  and  executed  by  a  marshal,  except  as  prescribed 
in  section  thirty-six  of  this  act;  but  no  person  other  than  a  mar- 
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shal  shall  be  entitled  to  any  fees  or  other  compensation  therefor, 
except  the  persons  who  serve  process  for  the  corporation  counsel. 

L.  1882,  ch.  410.  {  1709. 

9  308.  Marslial  may  ser^e  proceaa  -vrltliin  olty  llmlta. 

A  marshal  of  the  city  of  New  York  may,  and  is  empowered, 
and  has  the  authority  to  serve  or  execute  all  process  and  man- 
dates of  the  municipal  court  of  the  city  of  New  York,  in  any  part 
of  the  city  of  New  York,  notwithstanding  he  was  appointed  for 
or  is  a  resident  in,  a  particular  borough. 

[New.] 

9  304.  Certain  la'vra  la  relation  to  alierlffa  ntade  appU- 
ea.ble. 

All  provisions  of  law  in  relation  to  the  taking  and  restitution  of 
property  by  sheriffs  of  counties  shall  apply  to  the  taking  and 
restitution  of  property  by  the  said  marshals,  except  that  a  mar- 
shal is  not  restricted  in  the  performance  of  his  duty  as  such,  to 
the  territorial  limits  of  a  county,  when  engaged  in  the  service 
or  execution  of  process  or  mandates,  but  is  authorized  to  act 
within  the  limits  of  the  city  of  New  xork. 

L.  1882,  ch.  410,  S  1711. 

8  806.  Marahal  to  keep  entrr  book  and  Indorse,  et  cetera. 

Every  marshal  shall  keep  a  book  in  which  he  shall  enter  imme- 
diately upon  the  receipt  thereof  all  the  process  and  mandates  of 
the  court  delivered  to  him  for  execution,  and  his  disposition 
thereof;  and  he  shall  also  endorse  upon  such  process  or  mandate 
the  date  and  the  hour  of  receiving  the  same. 

[New.] 

I  800.  [Am*dy  1904.]  Removal  and  anapenaion  of  marakala. 

The  mayor  may  remove  any  marshal,  after  giving  him  an 
opportunity  to  be  heard,  upon  charges  in  writing  preferred 
against  such  marshal,  and  filed  with  the  mayor,  and  may,  in  his 
discretion,  suspend  said  marshal  from  the  performance  of  his 
duties,  as  such,  pending  a  hearing  upon  the  charges.  Upon 
charges  being  preferred  against  a  marshal  by  a  justice  of  the 
municipal  court,  the  mayor  may  forthwith  cause  notice  of  sus- 
pension of  such  marshal  to  be  served  upon  him,  and  such  marshal 
shall  thereupon  remain  suspended  until  the  hearing  and  deter- 
mination of  such  charges  by  the  mayor.  The  mayor  may,  in  his 
discretion,  delegate  to  the  secretary  to  the  mayor  the  power  and 
duty  of  hearing  the  evidence  to  be  produced  upon  the  said  hear- 
ing and  in  such  case  the  said  secretary  to  the  mayor  shall  have 
the  power  to  issue  subpoenas,  administer  oaths  and  take  such 
evidence  and  shall  submit  the  same  to  the  mayor  who  shall  there- 
upon make  a  determination  thereon,  which  determination  shall 
have  the  same  force  and  effect  as  if  the  said  evidence  had  been 
taken  before  the  mayor. 

U  1901,  cb.  46e»  i  1429 ;  L.  1904,  ch.  264.    In  effect  April  8,  1901 
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5  807.  Payment  of  moner  received  by  marahaliB. 

Whenever  any  marshal  shall  collect  or  i-eoeive  any  money  nptm 
any  process  of  the  municipal  court  of  the  city  of  New  York,  he 
shall  pay  the  same  over  to  the  clerk  of  the  court  of  the  district 
from  which  such  process  was  Issued,  less  his  lawful  fees  and 
disbursements  within  five  days  after  the  same  shall  have  been 
received  by  him.  Upon  his  failure  so  to  do  he  may  be  proceeded 
against  as  for  a  contempt.  The  clerk  of  the  court  with  whom 
such  money  is  deposited  shall  pay  the  same  over  on  demand  to  the 
person  entitled  thereto. 
[New.]    L.  1906,  ch.  288.  In  effect  April  19,  1906. 
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TITLE  IX. 
Appeals. 

Soc.  310.  Whpn  appeal  may  be  taken. 

311.  When  and  how  taken. 

312.  Strvlce  of  notice  upon  respondent. 

:{13.  Omisiiiou  to  nerve  one,  how  Huppliod ;   amendment  when  allowed. 
314.  rndortnking  to  stay  execution  uix)n  judgment. 
3iri.   Kxce]»tlon   to   suretieH;   JUHtificutlon. 
310.  rrocccilingu   how  Ktajeil. 

317.  Return. 

318.  Settlement  of  case  on  appeal. 
31U.  When  Justice  i»  dead,  et  cetera. 

320.  Ap!x>al  wljcn  a<lvcr>e  party  haH  dic<l. 

321.  Trwecdlngs  when  party  dies  pending  appeal. 

322.  Order  of  s«ub«titutlon. 

323.  IWfititution  MiK»n  n^versal. 

324.  Setting  oflf  costs  and  recovery. 

325.  Hearing  on  apiieal,  dismissal  thereof;   reversal  on  stipulation. 
320.  Judgment. 

327.  Clerk  appellate  court  to  return  papers. 

I  31 0.   [Aiu'd,   10O7.]      IrVhen  appeal  may  be  taken. 

An  appeal  from  a  jud>rmeiit  rendered  in  an  action,  or  a  final 
order  made  in  Kummsiry  proceedings  in  the  municipal  court  of 
the  city  of  New  York,  or  from  orders  as  hereinbefore  provided, 
may  be  taken  to  the  supreme  court.  Such  appeal  shall  be  heard 
in  such  manner  and  by  such  justice  or  justices  as  the  appellate 
division  of  the  supreme  court  in  the  judicial  department,  embrac- 
ing the  district  wherein  the  action  is  brought  shall  direct,  except 
that  the  appellate  division  of  the  second  judicial  department  may 
direct  that  such  appeal  may  be  heard  directly  before  that  court; 
provided,  however,  that  if  the  appellate  division  in  the  second 
department  directs  such  appeal  to  be  heard  before  three  other 
jiistieea  desifrnated  by  it  and  to  be  known  as  the  appellate  term 
in  the  second  department,  said  appellate  division  may  appoint 
and  remove  a  chief  clerk  of  such  appellate  term  and  one  deputy 
clerk  and  not  to  exceed  three  attendants  and  to  fix  their  salaries 
or  compensation,  which  shall  not  exceed  for  the  clerk  twenty- 
five  hundred  dollars  per  annum,  for  the  deputy  clerk  eighteen 
hundred  dollars  per  annum,  and  for  the  attendants  the  salaries 
now  allowed  by  law  to  attendants  in  the  supreme  court  in  Kings 
county.  The  board  of  estimate  and  apportionment  is  authorized 
and  empowered  to  provide  the  means  to  pay  such  salaries  and 
compensati(m,  and  all  other  expenses  of  such  appellate  term, 
for  the  year  nineteen  hundred  and  seven,  and  for  each  year 
thereafter.  The  ai)pellate  court  may  reverse,  affirm  or  modify 
the  judgment,  order  or  final  order  appealed  from,  and  where  a 
ludgment,  onler  or  final  ord(»r  is  reversed,  may  order  a  new  trial, 
in  the  municipal  court  in  the  district  in  which  the  action  is 
brought.  Where  a  judgment,  order  or  final  order  is  modified  or 
a  new  trial  is  ordered,  costs  shall  l)e  in  the  discretion  of  the 
appellate  court. 
U  IWl,  ch.  466,  f  1377.    AmM  L.  1907,  ch.  664.    In  effect  Aug.  9,  1W7. 
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S  311.  [Am*d,  1808.]  When  and  how  taken. 

An  appeal  must  be  taken  within  twenty  days  after  the  entry 
of  tlie  judgment,  order  or  final  order  in  the  docket,  except  that 
where  a  defendant  appeals  from  a  judgment  rendered  in  an  acti(» 
wherein  he  did  not  appear  and  the  summons  was  not  per$onallj 
served  upon  him,  the  appeal  may  be  taken  within  twenty  days 
after  personal  service  upon  him,  on  the  part  of  the  plaintiff,  of 
written  notice  of  the  entry  of  the  judgment.  An  appeal  is  taken 
by  serving  upon  the  clerk  of  the  court  or  his  successor  in  office 
in  the  district  in  which  the  judgment,  order  or  final  order  was 
rendered,  and  upon  the  respondent,  a  written  notice  of  appeal, 
subscribed  either  by  the  appellant  or  by  his  attorney  in  the 
appellate  court,  and  paying  at  the  same  time  the  co^s  and  dis- 
bursements of  the  action  to  such  clerk  who  shall  hold  the  same 
to  abide  the  event  of  such  appeal  and  the  further  order  of  the 
court  in  .the  district  from  which  the  appeal  was  taken.  The 
city  of  New  York  or  any  board,  department  or  official  thereof 
appearing  by  the  corporation  counsel,  shall  not  be  obliged  to  pay 
such  costR  and  disbursements  until  the  final  determination  of  such 
appeal.  The  service  and  filing  of  a  notice  of  appeal  by  the  city 
of  New  York  with  the  clerk  of  the  court  as  aforesaid  shall  op- 
erate as  a  stay. 

C.  C.  p..  {  3040;  L;  1904,  cb.  598,  L.  1908,  ch.  22.    In  effect  Sept.  1,  IMS. 


{  312.  Service  of  notice  upon  respondent. 

Service  of  the  notice  of  appeal  upon  the  respondent  may  be 
made,  by  delivering  it  in  any  part  of  the  state,  to  the  respondent 
personally,  or  in  one  of  the  following  methods. 

1.  If  the  respondent  is  a  resident  of  the  city  of  New  York,  by 
leaving  it  at  his  residence,  w^ith  a  person  of  suitable  age  and  dis- 
cretion. If  he  is  not  a  resident  of  the  city  of  New  York,  and  the 
person  who  appeared  as  his  attorney  upon  the  trial  is  a  resident 
thereof,  it  may  be  served  upon  the  attorney,  either  personally,  or 
by  leaving  it  at  his  office  or  residence,  with  a  person  of  suitable 
age  and  discretion. 

2.  If  service  within  the  city  of  New  York  cannot  be  made, 
with  due  diligence,  upon  the  respondent  personally,  or  in  the 
method  prescribed  in  the  foregoing  subdivision,  the  notice  of 
appeal  may  be  served  upon  him,  by  delivering  it  to  the  clerk  of 
the  court  in  which  the  judgment  was  rendered,  addressed  to  the 
respondent. 

C.  C.   P.,   I  3048. 

{  313.  Omi  union  to  aerve  one,  ho-vr  anppUed)  amend- 
ment  ^vhen   alloived. 

Where  the  appellant,  seasonably  and  in  good  faith,  serves  the 
notice  of  appeal,  upon  either  the  clerk  or  the  respondent,  but 
omits,  through  mistake,  inadvertence  or  excusable  neglect,  to 
serve  it  upon  the  other,  or  to  do  any  other  act  necessary  to  per- 
fect the  appenl,  the  appellate  court,  upon  proof  by  aflldavit  of  the 
facts,  may,  in  its  di»<'retion,  permit  the  omission  to  be  supplied, 
or  an  amendment  to  be  made,  upon  such  terms  as  justice  requires, 

C.  C.  P.,   I  3049. 
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i  314.  Undertaking  to  stay  execution  npon  Jndarment. 

If  the  appellant  desires  a  stay  of  execution,  he  must  give  a 
written  uudertukiug,  executed  by  one  or  more  sureties,  approved 
by  a  justice  of  the  court,  to  the  effect  that  if  the  appeal  is  dis- 
missed, or  if  iudgment  is  rendered  against  the  appellant  in  the 
appellate  court,  and  an  execution  issued  thereupon  is  returned 
wholly  or  partly  unsatisfied;  the  sureties  will  pay  the  amount  of 
the  judgment,  or  the  portion  thereof  remaining  unsatisfied,  not 
exceeding  a  sum  8pecih€»d  in  the  undertaking,  which  must  be  at 
least  one  hundred  dollars,  and  not  less  than  twice  the  amount 
of  the  judgment,  or  if  the  judgment  of  the  court  is  for  the  recov- 
ery of  a  chattel,  that  the  sureties  will  pay  the  sum  fixed  by 
that  judgment  as  the  value  of  the  chattel,  together  with  the 
damages,  if  any,  awarded  for  the  taking,  withholding,  or  deten- 
tion thereof.  A  copy  of  the  undertaking,  with  a  notice  of  the 
delivery  thereof,  must  be  served  with  the  notice  of  appeal,  and 
in  like  manner.  Nothing  in  this  section  shall  be  construed  to 
preclude  a  surety  company  properly  authorized  by  law  to  act  as 
such  surety  or  sureties. 

C.  C.  P.,  S  3050. 

I  815.  ESxceptlop.  to  anretlea.  * 

The  respondent  or  his  attorney,  may,  within  five  days  after  the 
service  of  a  copy  of  the  undertaking  with  notice  of  the  filing 
thereof,  serve  upon  the  appellant  or  his  attorney,  a  written  notice 
that  he  excepts  to  the  sufliciencj'  of  the  sureties.  Within  five 
days  thereafter,  the  sureties,  or  other  sureties,  in  a  new  under- 
taking to  the  same  effect,  must  justify  before  the  court  in  the 
district  in  which  the  judgment  was  rendered  or  final  order  made. 
At  least  three  days  notice  of  the  justification  must  be  given.  If 
the  court  finds  the  sureties  sufficient,  it  must  indorse  its  allow- 
ance of  them  upon  the  undertaking,  or  a  copy  thereof.  The  effect 
of  a  failure  so  to  justify  and  procure  an  allowance,  is  the  same 
as  if  the  undertaking  had  not  been  given.  The  court  shall  also 
have  power,  in  case  it  shall  be  made  to  appear  to  its  satisfaction, 
upon  motion,  that  the  exception  was  taken  unnecessarily  or  for 
purposes  of  vexation  or  delay,  to  set  the  same  aside  and  approve 
the  undertaking. 

C.  C.  P.,  {  ir.35. 

I   316.  Proceedlnars)  ho'w  ata-Fed. 

The  delivery  of  the  undertaking  to  the  clerk  of  the  court  in  the 
district  in  which  the  judgment  or  final  order  was  entered,  and 
service  of  a  copy  thereof,  and  of  notice  of  delivery  thereof,  stays 
the  issuing  of  an  execution  upon  the  judgment.  If  the  execution 
has  been  issued,  the  service  or  a  copy  of  the  undertaking,  certified 
by  the  clerk  or  accompanied  with  an  affidavit,  showing  that  it  is 
a  copy,  and  that  the  original  has  been  duly  filed,  upon  the  oflSccr 
holding  the  execution,  stays  further  proceedings  thereunder,  sub- 
ject to  the  provisions  of  the  next  preceding  section. 

C.  C.  P.,  §  3051. 

§   317.   Return. 

The  clerk  of  the  court  or  his  successor  in  oflflce,  must  within 
thirty  days  from  the  service  of  the  notice  of  appeal  and  the  pay- 
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ment  of  the  cost  and  fees  as  prescribed  in  this  act,  make  a  return 
to  the  appellate  court,  annex  thereto  the  notice  of  appeal  and  the 
undertaking,  if  any  has  been  delivered  to  him,  and  cause  the  same 
to  be  filed  with  the  clerk  of  the  appellate  court.  The  return  must 
contain  all  the  proceedings,  including  the  evidence  and  the  judg- 
ment. The  stenographer's  minutes  of  the  evidence  must  l>e  fur- 
nished to  the  clerk,  by  the  stenographer,  within  ten  days  after 
the  fees  therefor  have  been  paid.  Such  return  must  have  in- 
dorsed thereon  the  allowance  of  the  justice  before  whom  the 
action  or  proceeding  was  tried. 
C.  0.  P.,  {  3053. 

S  818.   Settlement  of  <5a»e   on  appea.1. 

Immediately  upon  receiving  the  minutes  from  the  stenographer, 
as  provided  in  the  next  preceding  section,  the  clerk  of  the  court 
shall  cause  notice  of  that  fact  to  be  sent  to  the  attorney  for  the 
appellant,  or  to  the  appellant  if  he  has  not  appeared  oy  attorney. 
The  appellant  or  his  attorney  shall  then  procure  the  case  to  1m* 
settled  on  a  written  notice  of  at  least  three  days,  served  in  th»* 
manner  provided  for  the  serving  of  a  notice  of  appeal,  or  on  the 
t  attorney  for  the  respondent,  and  made  returnable  l>efore  the  jus- 
tice who  tried  the  case,  in  the  court  house  in  the  district  in  which 
said  justice  may  then  be  sitting.  Said  justice  shall  thereupon 
within  five  days,  settle  the  case  or  exceptions  upon  it,  if  there  be 
any,  and  indorse  the  return,  as  provided  in  the  next  preceding 
section.  After  a  justice  is  out  of  office,  he  may  settle  the  case  or 
exceptions  or  make  any  return  of  proceedings  had  before  him 
while  he  was  in  office,  and  may  be  compelled  so  to  do  by  the 
appellate  court. 

[New.] 

S  81ft.  "When  Justice  is  dead,  et  cetera. 

If  the  justice  dies,  becomes  a  lunatic,  absconds,  removes  from 
the  state,  or  otherwise  becomes  unable  to  make  the  return,  the 
appellate  court  may  receive  affidavits,  or  examine  witnesses,  as 
to  (he  evidence  and  other  proceedings  taken,  and  the  judgment 
rendered,  before  the  justice;  and  may  determine  the  appeal,  as  if 
a  return  had  been  duly  made  by  the  justice. 

c.  C.  P.,  $  3056. 

I  320.  Appeal  ^vhen   adverse  party  has  died. 

Where  the  adverse  party  has  died,  since  the  making  of  the 
order,  or  the  rendering  of  the  judgment  appealed  from,  or  where 
the  judgment  appealed  from  was  rendered,  after  his  death,  in 
a  case  prescribed  by  law,  an  appeal  may  be  taken,  as  if  he  was 
living:  but  it  cannot  l)e  heard,  until  the  heir,  devisee,  executor, 
or  administrator,  as  the  case  requires,  has  been  substituted  as 
the  respondent  or  appellant.  In  such  a  case  an  undertaking 
require«l  to  perfect  the  np])eal.  or  to  stay  the  execution  of  the 
judgment  or  order  appealed  from,  must  recite  the  fact  of  the 
adverse  party's  death:  and  the  undertaking  enures,  after  sub- 
stitution to  the  benefit  of  the  person  substituted. 

C.  O.   p.,   {   1297. 
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%  821.  Proceedinv*  'vrhen  pnrtT  dlea  pendlnar  appeal. 

Where  either  party  to  au  appeal  dies  before  the  appeal  is  heard, 
if  an  order,  substituting  another  person  in  his  pluoe,  is  not  made 
within  three  months  after  his  death,  the  court  in  which  the  ap- 
peal is  pending,  may,  in  its  discretion,  make  an  order  requiring 
all  persons  interested  in  the  decedent's  estate,  to  show  cause  be- 
fore it  why  the  judgment  or  order  appealed  from  should  not  be 
reversed  or  atflrmed  or  the  appeal  dismissed,  as  the  case  requires, 
the  order  must  specify  a  day  when  cause  is  to  be  shown,  which 
must  not  be  less  than  six  months  after  making  the  order;  and 
it  must  designate  the  mode  of  giving  notice  to  the  persons  inter- 
ested. Upon  the  return  day  of  the  order,  or  at  a  subse(iuent 
day,  appomted  by  the  court  if  the  proper  person  has  not  been 
substituted,  the  court,  upon  proof  by  atBdayit  that  noti(!e  has 
been  given,  as  required  by  the  order,  may  reverse  or  aflirm  the 
judgment  or  order  appealed  from,  or  dismiss  the  appeal,  or  make 
such  further  order  in  the  premises  as  the  case  requires. 
0.  C.  P.,  i  1298. 

I  822.  Order   of  sabatltvtion. 

Where  personal  service  of  notice  of  application  for  an  order 
has  been  made,  within  the  city,  upon  the  proper  representative 
of  the  decedent,  an  order  of  substitution  may  be  made,  upon  the 
application  of  the  suryiving  party. 

a  G.  p.,  S  1299. 

8  323.  Restitution  upon  reversal. 

Where  the  judgment  or  final  order  is  reversed  or  modified,  the 
appellate  court  may  make  or  compel  restitution  of  property  or  of 
a  right,  lost  by  menus  of  the  erroneous  judgment;  but  not  so  as 
to  affect  the  title  of  a  purchaser,  in  good  faith  and  for  value,  or 
property  sold  by  virtue  of  a  warrant  of  attachment  in  the  action, 
or  an  execution  issued  upon  the  judgment.  In  that  case,  the 
appellate  court  may  compel  the  value,  or  the  purchase  price  to  be 
restored,  or  deposited  to  abide  the  event -of  the  action,  as  justice 
requires.  Six  days'  notice  of  an  application  for  an  order  for 
restitution  must  be  given:  and,  if  the  application  is  granted  be- 
fore judgment,  the  proper  direction  may  be  included  therein. 

C.  C.  P.,  S  3058. 

S  824.  Settlnar  off  coata  and  recovery. 

If,  upon  the  appeal,  a  sum  of  money  is  awarded  to  one  party, 
and  costs  are  awarded  to  the  adverse  party,  the  appellate  court 
must  set  off  the  one  against  the  other,  and  render  judgment  for 
the  balance. 

C.  C.  P.,  I  3059. 

{  325.  Hearinfl:  on  appeal,  dlamiasal  tliereoff  reveraal 
on  atlpulation. 

Within  twenty  days  after  the  service  of  a  notice  of  appeal  on 
the  respondent,  he  may  serve  uptm  the  appellant  or  his  attorney, 
a  written  stipulation  that  the  judgment  appealed  from  may  be 
reversed  with  five  dollars'  costs  and  disbursements  of  the  appeal, 
and  thereafter  no  further  steps  shall  be  taken  in  such  appeal, 
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except  to  enter  judgment  in  pursuance  of  such  stipulation  for  the 
enforcement  thereof;  in  case  such  stipulation  shall  not  be  serred, 
the  appeal  may  be  brought  to  u  hearmg  in  the  appellate  court  at 
any  term  thereof,  at  which  such  an  appeal  can  be  beard,  held 
after  the  return  is  filed,  upon  a  notice  by  either  party,  of  uut 
less  than  eight  days.  It  must  be  placed  upon  the  calendar,  and 
must  continue  thereupon  without  further  notice  until  it  is  finally- 
disposed  of.  If,  after  being  regularly  nlaeed  upon  the  calendar. 
neither  party  brings  it  to  a  hearing  before  the  end  of  the  sec<»Dd 
term  thereafter  at  which  it  might  be  noticed  for  hearing  and 
heard,  the  court  must  dismiss  the  appeal  unless  it  directs  the 
same  to  be  continued  for  cause  shown. 
C.  C.  P..  {  3062. 

f  320.  Jndflrment. 

In  a  case  specified  in  this  act,  the  appeal  must  be  heard  upon 
the  original  papers,  or  a  certified  copy  thereof,  and  a  copy  or 
copies  thereof  need  not  be  furnished  for  the  use  of  the  conrt. 
The  appellate  court  must  render  judgment  according  to  the 
justice  of  the  case,  without  regard  to  technical  errors  or  defe<*t» 
which  do  not  affect  the  merits.  It  may  affirm  or  reverse  the 
judgment  of  the  municipal  court,  in  whole  or  in  part,  and  as  to 
any  or  all  of  the  parties,  and  for  errors  of  law  or  of  fact,  and 
where  the  judgment  is  contrary  to  or  against  the  weight  of  evi- 
dence, the  appellate  court  may,  upon  its  reversal  of  a  judgment, 
order  a  new  trial  as  prescribed  in  this  act. 

C.  C.  P.,  I  3068. 

I  827.  Clerk  appellate  court  to  return  papera,  et  eeterm. 

Upon  the  rendering  of  judgment  of  the  appellate  court,  affirm- 
ing, modifying  or  reversing  a  judgment  or  order  of  the  muniei|]al 
court,  the  clerk  of  the  appellate  court,  shall  return  to  the  district 
of  the  municipal  court  from  which  the  appeal  was  taken,  all  the 
papers  on  file  in  his  office  making  up  the  judgment-roll  of  said 
action  or  i^roceeding. 

[New.] 
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TITLE  X, 

Costs  and  fees. 

See.  330.  When  prevailing  party  to  recorer  coats. 

331.  When  neither  party  to  recover  coats. 

332.  Costs;  sums  allowed. 

333.  When  defendant  entitled  to  iacreased  costs. 
S34.  Ckwta  on  deinarrer. 

335.  Costs  on  amendment  of  pleading. 

336.  Costs  on  adjoamment. 

337.  Costs  after  discontinuance,  upon  answer  of  title. 

338.  Costs  where  title  to  real  property,  in  question. 

339.  Costs  In  actions  upon  bastardy,  et  cetera,  boqis. 

340.  Costs  in  action  by  working  woman. 

341.  Taxation  of  costs. 

342.  Review  of  taxation. 

843.  Costs,  duty  of  clerk  on  taxation. 

844.  Costs,  affidavit  respecting  disbursements. 

845.  Costs  upon  appeal;  to  whom. 
346.  Costs  upon  appeal;  amount. 

847.  Fees  payable  to  clerks. 

848.  Employees  action;  no  fees. 
340.  Fees,  property  of  city. 
860.  [Repealed,  19QB.] 

361.  Jurors  fees. 

362.  Witnesses  fees. 

863.  Stenographers  fees. .. 

864.  Marshals  fees. 

366.  Coats  on  order  to  prosecute  marshals  bond. 
856.  Fees  in  summary  proceedings. 

9  830.  [Am*d,  1007.]  IVlien  preiraillnar  party  to  recovei 
eoiBta. 

Except  as  specifically  prescribed  by  law,  a  party  who  recovers 
judgment  iu  this  court  is  entitled  to  recover  as  costs  all  sums 
allowed  by  express  provision  of  law,  and  all  fees  and  disburse- 
ments prescribed  by  law  for  services  necessarily  rendered  in  an 
action  at  the  request  of  the  prevailing  party,  and  paid  by  him, 
including  the  reasonable  compensation  of  commissioners  taking 
depositions  in  said  action. 
C.   C.  P.,  9  3074.    Am'd  L.  1907.  eh.  220.    In  effect  Sept.  1,  1007. 

fi  331.    When  neitber  party  to  recover  eoata. 

In  either  of  the  following  cases,  costs  shall  not  be  awarded  to 
either  party,  but  each  party  must  pay  his  own  costs. 

1.  Where  the  action  is  disjnissed  by  reason  of  the  failure  of 
both  parties  to  attend. 

2.  Wl»ere  the  defendant  interposes  an  answer  that  title  to  real 
property  will  come  in  question,  and  gives  the  undertaking  thereon 
prescribed  in  this  act. 

3.  Where  the  action  is   discontinued  on  the  ground  that  the 

Elaintiff  or  defendant  is  an  infant,  for  whom  a  guardian  ad  litem 
as  not  been  appointed. 

4.  Where  the  defendant  interposes  plea  of  bankruptcy. 

C.   C.   p.,   §  3075. 

9  832.    CoJita;  aama  alloifved. 

In  all  actions  brought  in  this  court  there  shall  be  allowed  to 
the  prevailing  party,  if  he  shall  have  appeared  by  an  attorney  at 
law,  who  files  a  verified  pleading  or  a  written  notice  of  appear- 
ance, the  following  sums  as  costs.  Where  an  action  is  removed 
as  provided  in  section  three  of  this  act,  costs  shall  be  allowed 
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the  same  as  if  the  action  had  been  commenced  in  the  eoort  ti 
which  it  ifl  removed. 

1.  To  either  party.— Where  the  amoant  demanded  in  the  sum- 
mons is  under  fifty  dollars,  or  where  the  amount  denuinded  i« 
under  fifty  dollars  and  defendant  interposes  a  counterclaim  nudn 
fifty  dollars,  the  court  may,  in  its  discretion,  award  a  sum  not 
exceedinK  five  dollars. 

2.  To  the  plaintiff .— Where  after  the  trial  of  an  issue  of  fact 
raised  by  appearance  and  answer  of  defendant,  plaintifiF  recoven 
judgment:  For  fifty  dollars  and  under  one  hundred  dollars,  ten 
dollars;  for  one  hundred  dollars  and  under  two  hundred  dollars, 
fifteen  dollars;  for  two  hundred  dollars  and  under  three  hundred 
dollars,  twenty  dollars;  for  three  hundred  dollars  and  under  fonr 
hundred  dollars,  twenty-five  dollars;  for  four  hundred  dollars  or 
over,  thirty  dollars.  If  the  action  is  for  the  recovery  of  a  chattel 
the  amount  of  costs  shall  be  governed  by  the  value  of  the  chattel 
as  determined  in  the  judfnnent. 

3.  To  the  plaintiff. —  Where,  upon  the  nonappearance,  or  failure 
of  defendant  to  answer,  plaintiff  recovers  judgment:  For  fifty 
dollars  and  under  one  hundred  dollars,  five  dollars;  for  one 
hundred  dollars  and  under  two  hundred  dollars,  seven  dollars 
and  fifty  cents;  for  two  hundred  dollars  and  under  three  hundred 
dollars,  ten  dollars;  for  three  hundred  dollars  and  under  four 
hundred  dollars,  twelve  dollars  and  fifty  cents;  for  four  hundred 
dollars  or  over,  fifteen  dollars.  If  the  a*ction  is  for  the  recovery 
of  a  chattel  the  amonnt  of  costs  shall  be  governed  by  the  value 
of  the  chattel  as  determined  in  the  judgment. 

4.  To  the  plaintiff. —  Where  the  action  brought  by  the  plaintiff 
is  for  a  sum  less  than  fifty  dollars,  and  the  defendant  shall  have 
interposed  a  counterclaim  amounting  to  fifty  dollars  or  over,  and 
the  plaintiff  recovers  judgment  upon  the  nonappearance  of 
defendant,  the  same  sum  as  plaintiff  would  be  entitled  to  recover 
on  default  if  the  amount  of  his  claim  was  the  amount  of  defend 
ant's  counterclaim. 

5.  To  the  defendant. —  Where  defendant  recovers  judgment 
after  the  trial  of  an  issue  of  fact,  raised  by  appearance  and 
answer,  costs  shall  be  awarded  to  the  defendant,  at  the  rate 
prescribed  in  subdivision  two  based  upon  the  amount  of  plaintiff!! 
demand  in  the  summons.  If  the  action  is  for  the  recovery  of  a 
chattel,  the  amount  of  costs  shall  be  governed  by  the  value  of  the 
chattel,  as  set  forth  in  the  affidavit  of  plaintiff. 

6.  To  the  defendant. —  Where  defendant  recovers  judgment  on 
the  non-appearance  of  the  plaintiff,  costs  shall  be  awarded  to 
the  defendant  at  the  rates  prescribed  in  subdivision  three,  based 
upon  the  amount  of  plaintifTs  demand  in  the  summons.  If  the 
action  is  for  the  recovery  of  a  chattel  the  amount  of  costs  shall 
be  governed  by  the  value  of  the  chattel  as  set  forth  in  the  afRdavit 
of  plaintiff. 

7.  To  the  defendant. —  Where  after  the  trial,  of  an  issue  of 
fact,  raised  by  his  appearance  and  answer,  and  counterclaim, 
the  defendant  recovers  judgment:  For  fifty  dollars  and  under 
one  hundred  dollars,  ten  dollars;  for  one  hundred  dollars  and 
under  two  hundred  dollars,  fifteen  dollars;  for  two  hundred  dollars 
and  under  three  hundred  dollars,  twenty  dollars;  for  three 
hundred  dollars  and  under  four  hundred  dollars,  twenty-fire 
dollars;  for  four  hundred  dollars  or  over,  thirty  dollars. 

8.  To  the  defendant. —  Where,  upon  the  non-appearance  of  the 
plaintiff  after  issue  joined  and  dofendant  shall  have  interposed 
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ft  counterclaim  and  recovers  judgment:  For  fifty  dollars  and 
tindor  one  hundred  dollars,  five  dollars;  for  one  hundred  dollars 
and  under  two  hundred  dollars,  seven  dollars  and  fifty  cents; 
for  two  hundred  dollars  and  under  three  hundred  dollars,  ten 
dollars;  for  three  hundred  dollars  and  under  four  hundred  dollars, 
twelve  dollars  and  fifty  cents;  for  four  hundred  dollars  or  over, 
fifteen  dollars. 

0.  Upon  settlement  of  case  after  service  of  summons,  and  before 
trial,  plaintiff  shall  be  entitled  to  costs  at  the  rate  prescribed  in 
subdivision  three  of  this  section,  determined  by  the  amount  of  the 
settlement. 

10.  Upon  settlement  of  case  after  trial  and  before  entry  of 
judgment  plaintiff  shall  be  entitled  to  costs  at  the  rate  prescribed 
in  subdivision  two  of  this  section,  determined  by  the  amount  of 
the  settlement. 

[New.) 

I  883.  "Wlien  defendant  entitled  to  Inisreased  coata* 

In  either  of  the  following  cases,  a  defendant  in  whose  favor  a 
final  judgment  is  rendered,  in  an  action  wherein  the  complaint 
demands  judgment  for  a  sum  of  money  only,  or  to  recover  a 
chattel;  or  a  final  order  is  made,  in  a  special  proceeding  instituted 
by  a  state  writ,  is  entitled  to  recover  the  costs,  prescribed  in 
section  three  hundred  and  thirty-two  of  this  act,  and,  in  addition 
thereto,  one  half  thereof: 

1.  Where  the  defendant  is  or  was  a  public  officer,  appointed 
or  elected  under  the  authority  of  the  state,  or  a  person  specially 
appointed,  according  to  law,  to  perform  the  duties  of  such  an 
officer;  and  the  action  or  special  proceeding  was  brought  by 
reason  of  an  act,  done  by  him  by  virtue  of  his  office,  or  an 
alleged  omission  by  >iim,  to  do  an  act,  which  it  was  his  official 
duty  to  perform. 

2.  Where  the  action  was  brought  against  the  defendant,  by 
reason  of  an  act  done,  by  the  command  of  such  an  officer  or 
person,  or  in  his  aid  or  assistance  touching  the  duties  of  the 
office  or  appointment. 

3.  Where  the  action  was  brought  against  the  defendant,  for 
taking  a  distress,  making  a  sale,  or  doing  any  other  act,  by  or 
under  a  color  of  authority  of  a  statute  of  the  state. 

But  this  section  does  not  apply,  where  an  officer,  or  other 
person,  specified  herein,  unites  in  his  answer  with  a  person  not 
entitled  to  such  additional  costs. 

c.  c.  p.,  a 


1334.  Costs  on  demvinrer. 

Where  a  judgment  is  rendered  on  the  trial  of  a  demurrer,  the 
prevailing  party  shall  recover  the  same  costs  as  if  the  judgment 
had  been  in  his  favor,  upon  the  default  in  the  same  action. 
Otherwise  costs  shall  not  exceed  ten  dollars  in  the  discretion  of 
the  justice,  as  a  condition  for  leave  to  plead  over. 

C.  C.  P.,  §  3077. 

{836.  Costs  on  amendment  of  pleadlnir. 

The  court  may,  in  its  discretion,  as  a  condition  for  aUoirlag  an^ 
amendment  to  a  pleading,  require  the  payment  of  a  sum  not  to 
exceed  ten  dollars  as  costs  to  the  adverse  party. 

0.0.  P.,  I1M4. 
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8  SSe.  Codts  on  adlonmment. 

When  a  trial  shall  be  adjourned  on  cause  shown,  the  jaaticcw 
in  his  discretion,  may  impose  upon  the  party  applying  for  th* 
adjournment  such  conditions  as  to  him  shall  seem  reasonable, 
and  may  also  impose  costs  to  the  amount  of  ten  dollars,  besidca 
disbursements,  as  a  condition  of  adjournment. 

L.  1882.  cb.  410,. H  1366,  1420. 

1 887.  CoiBta  after  dlaeontlniuiiicey  upon  aauiwer  of  tltlo. 

-  When  an  action  brought  in  this  court,  has  been  discontinued. 
as  prescribed  in  this  act,  upon  the  delivery  of  an  answer  showing 
that  title  to  real  property  will  come  in  question,  and  a  new  action 
for  the  same  cause  has  been  commenced  in  the  proper  court; 
the  party  in  whose  favor  final  judgment  is  rendered  in  the  new- 
action,  is  entitled  to  costs;  except  that  where  final  judcrment  is 
rendered  therein,  in  favor  of  the  defendant,  upon  the  trial  of  an 
issue  of  fact,  he  is  not  entitled  to  costs,  unless  it  is  certified 
that  the  title  to  real  property  came  in  question  on  the  trial. 

L.  1882.  cb.  410,  {  1421. 

S338.  Coats  wliere  title  to  real  property  In  anestlom. 

Whore  plaintifif*s  complaint  is  dismissed,  pursuant  to  sectioa 
one  hundred  and  eighty-four  of  this  act,  defendant  shall  he 
entitled  to  recover  the  costs  provided  in  subdivision  two  of  sec- 
tion three  hundred  and  thirty-two  of  this  act. 

L.  1882,  cb.  410.  {  1354. 

1389.  Costs  in   action  upon  bastardy,  et  cetera,  bomOa. 

Upon  a  recovery  being  had  in  an  action  brought  upon  a  bastardy 
or  abandonment  bond,  by  the  commissioner  of  public  charities,  or 
the  overseers  of  the  poor,  in  addition  to  the  other  costs  therein, 
the  court  shall  make  and  the  clerk  shall  enter  in  the  judgment. 
an  additional  allowance  of  ten  per  centum  of  the  amount 
recovered. 

L.  1882,  cb.  410,  {  1422. 

{340.  Costs  in  action  by  wrorklntf  -won&an. 

In  an  action  brought  to  recover  a  sum  of  money  for  wages 
earned  by  a  female  employee,  other  than  a  domestic  servant;  or 
for  material  furnished  by  such  an  employee,  in  the  course  of 
her  employment,  or  in  or  about  the  subject-matter  thereof,  or 
for  both,  the  plaintiff,  if  entitled  to  costs,  recovers  the  sum  of 
ten  dollars  as  costs,  in  addition  to  the  costs  allowed  in  this  court 
unless  the  amount  of  damages  recovered  is  less  than  ten  dollars: 
in  which  case,  the  plaintiff  recovers  the  sum  of  five  dollars  as 
such  additional  costs.  When  the  employee  is  the  plaintiff  in  such 
an  action,  she  is  entitled  upon  a  settlement  thereof,  to  the  full 
amount  of  costs,  which  she  would  have  recovered,  if  judgment 
had  been  rendered  in  her  favor,  for  the  sum  received  by  her  upon 
the  settlement. 

L.  1882,  cb.  410,  8  1424. 

i  841.   [Am'd,  1908.]      Taxation  of  costs. 

Where  judgment  has  been  rendered  by  the  justice,  costs  must 
be  taxed  by  the  clerk  and  inserted  in  the  judgment.  Before  any 
Item  of  costs  other  than  the  costs  fixed  by  the  express  provision 
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of  law  or  granted  by  the  justice  or  fees  paid  to  the  clerk  in  the 
action  are  allowed,  the  party  must  show  by  his  affidavit,  or  that 
of  his  attorney,  that  the  item  was  actually  and  legally  paid  and 
incurred.  All  items  of  cost  must  be  entered  by  the  clerk  In  the 
docket  book  kept  by  him.  The  clerk  shall  likewise  tax  costs 
allowed  by  the  appellate  court,  and  the  prospective  fees  of  the 
county  clerk  and  sheriff,  namely  a  charge  for  docketing  judg- 
ment and  issuing  an  execution,  and  for  receiving  and  returning 
one  execution  thereof. 
[New.]    See  G.  C.  P.,  |  8078.    L.  1908,  ch.  144.    In  effect  April  6,  1908. 

I  842.  Review  of  taxation. 

A  taxation  may  be  reviewed  by  the  justice  sitting  in  the  district, 
within  five  days  after  the  entry  of  ju<|gment,  upon  two  days'  no- 
tice. The  order  made  upon  such  a  motion  must  disallow  any  item 
wrongfully  included  in  the  judgment,  or  add  any  item  wrongfully 
omitted  therefrom,  and  direct  that  any  sum  so  disallowed  be  cred- 
ited upon  the  judgment  and  upon  any  execution  or  other  mandate 
issued  to  enforce  the  judgment.  Unless  such  review  is  asked  for, 
such  taxation  shall  not  be  thereafter  questioned  on  appeal. 

[New.]    See  C.  G.  P.,  SI 


I  S48.  C«Mtay  duty  of  elevk  om  taxttttoa* 

The  clerk  mast  examine  all  items  presented  to  him  for  taxation; 
must  satisfy  himself  that  all  the  items  allowed  by  him  are  correct 
and  legal;  and  must  strike  out  all  charges  for  fees,  where  it  does 
not  appear  that  the  services  for  which  they  are  charged  were  nec- 
essarily performed. 

C.  O.  P..   I  8268. 

i  844.  Coatai  afllda.Tit  vespeetinip  dlabnmementa* 

A  charge,  for  the  attendance  of  a  witness,  cannot  be  allowed 
without  an  affidavit,  stating  the  number  of  days  of  his  actual  at- 
tendance; and,  if  travel  fees  are  charged,  the  distance  for  which 
they  are  allowed.  A  charge,  for  a  copy  .of  a  document  or  paper, 
cannot  be  allowed,  without  an  affidavit  stating  that  it  was  actu- 
ally and  necessarily  used,  or  was  necessarily  obtained  for  use. 
An  item  of  disbursements,  In  a  bill  of  costs,  cannot  be  allowed 
in  any  case,  unless  it  is  verified  by  affidavit,  and  appears  to  have 
been  necessarily  incurred  and  to  be  reasonable  in  amount,  except 
fees  paid  to  the  clerk. 

O.  C.  P.,  I  3287. 

I  845.  Comtm  upon  appeal  r  to  whom* 

Upon  an  appeal  provided  for  in  this  act,  the  award  of  costs  is 
regulated  as  follows: 

1.  If  the  appeal  is  dismissed  because  neither  party  brings  it  to 
a  hearing,  as  prescribed  by  law,  costs  shall  not  be  awarded  to 
either  party. 

2.  If  the  judgment  or  final  order'  is  reversed,  costs  must  be 
awarded  to  the  appellant. 

3.  If  the  judgment  or  final  order  is  affirmed,  costs  must  be 
awarded  to  the  respondent. 

4.  If  the  Judgment  or  final  order  is  modified  or  a  new  trial  S« 
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oMered,  coeta,  or  such  part  thereof,  as  to  the  appdiate  court 
iieeins  jnit,  besides  disbursements,  may  be  awarded  to  eitkcv 
party,  absolntely,  or  to  abide  the  evcBt. 

C.  G.  P..  II  SOee,  3213. 

I  840.  OMita  «»«m  •ppcaly  aau»«a«. 

VlHiu  an  appeal,  provided  for  in  this  act,  costs  when  awarded 
must  be  as  follows,  besides  disbursements: 
To  the  appellant  upon  reversal,  thirty  dollars. 
To  the  respondent  upon  aflhmance,  twenty-five  doBarB. 
c.  c.  P.,  I  3067. 

I  84T,  Fees  vftyalkl*  tm  «l«i1au 

There  shall  be  paid  to  the  clerks  of  the  court,  the  following 
f>nms  as  court  fees  in  an  action,  and  there  shall  be  no  others. 

1.  Upon  the  issuing  of  a  summons,  one  dollar. 

2.  For  placing  cause  upon  the  calendar  of  court,  one  dollar,  to 
be  paid  upon  the  return  of  the  summons. 

3.  For  a  return  upon  an  appeal  from  a  judgment  or  order,  two 
doIlarR. 

4.  For  issuing  an  order  of  arrest,  or  a  warrant  of  attachment, 
one  dollar. 

5.  For  entry  of  judgment  upon  oeniession,  one  dollar. 

6.  For  trial  by  jury  of  six,  four  dollars  and  fifty  cents;  for  trial 
by  jury  of  twelve,  nine  dollars. 

7.  For  certifying  a  oopy  of  a  paper  on  file  in  the  clerk's  office, 
ten  cents  for  eaoh  folio  of  one  hondred  words,  except  return  upon 
appeal. 

All  of  the  above  fees  shall  be  prepaid  before  the  service  shall 
be  performed. 
See  L.  1882,  <;b.  410.  ||  1410,  lUl. 

I  848,  Em]»loyee*s  action  |  no  fees. 

When  the  action  is  brought  by  an  employee  against  an  employer 
for  services  performed  by  suc^  employee,  male  or  female,  the 
clerks  of  thiB  court  shallnot  demand  or  receive  any  fees  whatso- 
ever from  the  plaintiff  or  his  agents  or  attorneys  in  such  action, 
if  the  plaintiff  shall  present  proof  by  his  own  affidavit  that  his 
demand  'w  less  tlian  fifty  doUars,  that  he  is  a  resident  of  the  city 
of  New  York,  that  he  has  a  good  < and  meritorious  cause  of  action 
a^rninRt  the  defendant,  and  the  nature  thereof;  that  he  has  made 
either  a  written  or  a  personal  demand  upon  the  defendant  or  his 
agent  or  representative,  for  pajrment  thereof,  and  that  payment 
was  refused.  Except  that  if  the  plaintiff  shall  demand  a  trial  by 
jury,  he  must  pay  to  the  clerk  the  fees  therefor  prescribed  In 
this  act. 

L.  1882,  eb.  41Q,  |  U16. 

I  849.  Fees,  propertr  of  eltr* 

Except  marshals'  and  Jurors'  fees,  all  moneys  paid  to  the  clerks 
of  this  court  for  fees  shall  be  the  property  of  the  dty  of  New 
York, 

[New.l 

I  850.  [Repealed  by  L.  1903,  ch.  144.] 
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ism*  jrtMotf'ii  fe««« 

Every  person  summoned  as  a  juror  shall  be  entitled  to  a  fee  of 
twenty-five  cents,  to  be  paid  as  provided  in  this  act. 

1852.  'WttneMies*  f^ea. 

A  witness  in  an  action  or  snmmary  proceeding,  pending  in  this 
conrt,  or  before  a  commissioner  appomted  by  this  court,  ot  before 
a  justice  of  this  court,  taking  a  deposition  to  be  used  in  a  court 
not  of  record  of  another  state  or  territory  of  the  United  States  is 
entitled,  except  where  another  fee  is  specially  prescribed  by  law, 
to  twenty-five  cents  for  each  day's  attendance;  and  if  he  resides 
more  than  three  miles  from  the  place  of  attendance,  to  eight 
cents  for  each  mile  going  to  the  place  of  attendance. 

C.  C.  P.,  if  3318.  3327. 

fSlHI.  StenoiTvapber's  fees. 

In  all  cases  of  appeal  from  an  order  or  judgment  made  or 
rendered  in  this  court,  where  a  transcript  of  the  stenographer's 
minutes  of  the  testimony  given  on  the  trial  of  hearing,  becomes 
a  necessary  part  of  the  return  on  appeal,  the  stenographer's  fees 
for  making  up  such  transcript  shall  be  ten  cents  for  every  one 
hundred  words,  and  shall  be  paid  in  the  first  instance  by  the 
nnpellant,  and  afterwards  taxable  by  him  as  a  disbursement  on 
the  appeal. 

L.   1901,  ch.  466.  f  1367. 

1854.  llar«hal'fl   teem. 

Fees  shall  be  allowed  to  marshals  for  services  rendered  under 
the  provisions  of  this  act,  as  follows:  For  serving  a  summons, 
order  of  arrest,  or  attachment  on  one  defendant,  one  dollar,  and 
for  every  additional  defendant  actually  served,  fifty  cents;  for  a 
copy  of  every  summons  delivered  on  request,  or  served,  fifteen 
cents;  for  a  copy  of  every  attachment  and  of  the  inveiitory  of  the 
property  attached,  fifty  cents;  for  serving  and  levying  an  execu- 
tion or  selling  under  an  attachment,  five  cents  for  every  dollar 
collected  to  the  amount  of  one  hundred  dollars,  and  two  and  a 
half  cents  for  every  dollar  collected  over  one  hundred  dollars; 
for  every  mile,  going  o"nly,  more  than  one  mile,  when  serving  a 
summons,  order  of  arrest,  attachment  or  execution,  six  cents,  to 
be  computed  from  the  place  of  abode  of  the  defendant,  or  where 
he  shall  be  found,  to  the  place  where  the  same  is  returnable;  for 
summoning  a  jury,  one  dollar  and  fifty  cents;  ^or  going  with  the 
plaintiff  or  defendant  to  secure  security,  when  security  is  ordered 
by  the  court,  one  dollar;  for  taking  the  defendant  into  custody 
on  an  order  of  arrest,  execution,  or  commitment,  two  dollars  and 
forty  cents,  serving  a  subpoena,  twenty-five  cents;  for  every  levy 
actually  made  by  virtue  of  an  execution,  one  dollar;  for  serving 
a  writ  of  possession  or  restitution,  putting  any  person  entitled 
into  the  possession  of  premises,  and  removing  the  tenant,  when 
such  powers  can  be  exercised  by  a  marshal,  one  dollar;  and  the 
same  fees  for  travelling  to  serve  the  same  as  are  herein  allowed 
for  serving  a  summons;  for  advertising  for  sale  any  property  by 
virtue  of  any  execution  or  attachment  issued  out  of  a  district 
court,  or  by  any  justice  thereof,  one  dollar;  for  every  day  neces- 
sarily employed  in  attending  sucB  sale,  one  dollar.  The  said 
marshals  shall  perform  all  other  services  required  of  them  by  law, 
without  any  fees  or  compensation  whatever  therefor,  and  no  otb^r 
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fees,  charges,  or  compensations  shall  be  allowed  to,  demanaed,  or 
charged  by  any  of  the  said  marshals. 

L.  1882,  ch.  410,  |  1710. 

I  855.  C^mtm  on  order  to  proseevtc  nuuraliAl's  bond. 

Whenever  an  order  shall  be  made  pursuant  to  law,  direetinK 
that  the  bond  of  a  marshal  be  prosecuted  in  this  court,  the  justice 
granting  the  motion  and  making  the  said  order  may  award  the 
aggrieved  party  his  reasonable  costs  on  said  motion,  not  exceed- 
ing the  sum  of  ten  dollars,  which  shall  be  included  in  the  judg- 
ment obtained  upon  such  bond. 

L.  1882,  ch.  410,  1 1426. 

I  356.  Fees  In  aammary  proceedingra* 

In  summary  proceedings  to  recover  the  possession  of  lands, 
the  fees  of  officers,  except  where  a  fee  is  specially  given  in  chapter 
twenty-one  of  the  code  of  civil  procedure,  must  be  at  the  rate 
allowed  by  law,  in  an  action  in  this  court,  and  are  limited  in  like 
manner,  unless  the  application  is  founded  upon  an  allegation  of 
forcible  entry  or  forcible  holding  out;  in  which  case  the  judge  or 
justice  may  award  to  the  successful  party  a  fixed  sum  as  costs, 
not  exceeding  fifty  dollars,  in  addition  to  his  disbursements.  The 
final  order  awarding  costs  may  be  docketed,  and  an  execution 
may  be  issued  to  collect  the  costs  awarded  thereby  in  like  manner 
as  if  the  final  order  was  a  judgment  rendered  in  the  court  in 
which  the  judge  or  justice  is  presiding  officer. 

L.  1882,  ch.  410.  f  141f  ^  ^^  ^ 
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TITLE  ZI. 
Definitions;  effect  of  act;  laws  repealed* 

Sec.  300.  Deflnltions. 

361.  Saving  claase. 

362.  Construction. 

363.  Sections  of  the  code  not  appUcalitai 

364.  Laws  repealed. 
366.  Act  may  be  cited. 
366.  When  to  take  effect. 

Schedule  of  laws  repealed. 

8  860.   [Am*d,   10O7.]     Deflnitionft. 

Words  used  in  this  act  in  the  past  or  present  tense  inclnde  the 
future  as  well  as  the  past  or  present;  words  used  in  the  masculine 
gender  include  the  feminine  and  neuter;  the  singular  number 
includes  the  plural  and  the  plural  the  singular;  the  word 
"person"  includes  a  corporation  as  well  as  a  natural  person; 
writing  includes  printing,  printed  or  typewritten  matter;  "  oath  " 
includes  aflWmation  or  declaration;  "  signature "  or  **  subscrip- 
tion "  includes  "  mark,"  when  the  person  cannot  write,  his  name 
being  written  near  it.  The  following  terms  also  named  in  this 
act  have  the  signification  attached  to  them  in  this  section,  unless 
otherwise  apparent  from  the  context: 

3.  The  word  "attorney"  signifies  an  attorney  of  the  supreme 
court  of  this  state,  duly  licensed  to  practice  as  such. 

2.  The  word  "  district "  signifies  a  district  of  the  municipal 
court. 

3.  The  word  "clerk"  signifies  the  clerk,  deputy  clerk  or 
assistant  clerk. 

4.  The  word  "marshal"  signifies  any  person  authorized  to 
perform  the  duties  of  a  marshal. 

5.  The  word  "corporation"  includes  every  association  having 
any  corporate  rights,  whether  created  by  special  acts  of  the  legis- 
lature or  under  general  laws. 

U  1882.  ch.  410.  8  1437.     Am'd  L.  lOOT,  ch.  603.      In  eflTect  Jan.  1,  1908. 

5  301.  Savins   clanse. 

The  repeal  of  a  law  or  any  part  of  it  specified  in  the  annexed 
schedule,  .shall  not  affect  or  impair  any  act  done  or  right  accruing, 
accrued  or  acquired,  or  liability,  forfeiture  or  penalty  incurred 
prior  to  September  first,  nineteen  hundred  and  two,  under  or  by 
virtue  of  any  law  so  repealed,  but  the  same  may  be  asserted, 
enforced,  prosecuted  or  inflicted,  as  fully  and  to  the  same  extent 
as  if  such  law  had  not  been  repealed;  nor  shall  this  act  create  a 
vacancy  in  any  office  or  employment.  All  actions  and  proceed- 
ings commenced  under  or  by  virtue  of  the  laws  so  repealed  and 
pending  on  September  first,  nineteen  hundred  and  two,  may  be 
prosecuted  in  the  same  manner  and  with  the  same  effect  as  they 
might  under  laws  then  existing,  unless  it  shall  be  otherwise 
specially  provided.  Nothing  in  this  act  contained,  shall  be  con- 
strued as  affecting  any  existing  provision  of  law  so  far  as  pro- 
visions apply  to  any  portion  of  the  state,  other  than  the  city  of 
New  York. 
L,   1882,  cb    410,  8  P^V 
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ment  of  the  cost  and  fees  as  prescribed  in  this  act,  make  a  return 
to  the  appellate  court,  annex  thereto  the  notice  of  appeal  and  the 
undertaking,  if  any  has  been  delivered  to  him,  and  cause  the  same 
to  be  tiled  with  the  clerk  of  the  appellate  court.  The  return  niusst 
contain  all  the  proceedings,  including  the  evidence  and  the  judg- 
ment. The  stenographer's  minutes  of  the  evidence  must  be  fur- 
nished to  the  clerk,  by  the  stenographer,  within  ten  days  after 
the  fees  therefor  have  been  paid.  Such  return  must  have  in- 
dorsed thereon  the  allowance  of  the  justice  before  whom  the 
action  or  proceeding  was  tried. 
C.  0.  P.,  f  3053. 

f  318.   Settlement   off  case   on  appeal. 

Immediately  upon  receiving  the  minutes  from  the  stenographer, 
as  provided  in  the  next  preceding  section,  the  clerk  of  the  court 
shall  cause  notice  of  that  fact  to  be  sent  to  the  attorney  for  the 
appellant,  or  to  the  appellant  if  he  has  not  appeared  oy  attornej'. 
The  appellant  or  his  attorney  shall  then  procure  the  case  to  )>o 
settled  on  a  written  notice  of  at  least  three  days,  served  in  the 
manner  provided  for  the  serving  of  a  notice  of  appeal,  or  on  the 
»  attorney  for  the  respondent,  and  made  returnable  before  the  jus- 
tice who  tried  the  case,  in  the  court  house  in  the  district  in  which 
said  justice  may  then  be  sitting.  Said  justice  shall  thereupon 
within  five  days,*  settle  the  case  or  exceptions  upon  it,  if  there  be 
any,  and  indorse  the  return,  as  provided  in  the  next  preceding 
section.  After  a  justice  is  out  of  office,  he  may  settle  the  case  or 
exceptions  or  make  any  return  of  proceedings  had  before  him 
while  he  was  in  office,  and  may  be  compelled  so  to  do  by  the 
appellate  court. 
[New.] 

S  310.  IVhen  Jastlce  la  dead,  et  cetera. 

If  the  justice  dies,  becomes  a  lunatic,  absconds,  removes  from 
the  state,  or  otherwise  becomes  unable  to  make  the  return,  the 
appellate  court  may  receive  affidavits,  or  examine  witnesses,  as 
to  the  evidence  and  other  proceedings  taken,  and  the  judgment 
rendered,  before  the  justice;  and  may  determine  the  appeal,  as  if 
a  return  had  been  duly  made  by  the  justice. 

c.  c.  P.,  I  3056. 

f  320.   Appeal   when   adverse   party   ha«  died. 

Where  the  adverse  party  has  died,  since  the  making  of  the 
order,  or  the  rendering  of  the  judgment  appealed  fr«>m,  or  where 
the  judgment  api>ealed  from  was  rendered,  after  his  death,  in 
a  case  prescribed  by  law,  an  appeal  may  be  taken,  as  if  he  was 
living;  but  it  cannot  be  heard,  until  the  heir,  devisee,  executor, 
or  administrator,  as  the  case  requires,  has  been  substituted  as 
the  resj)ondent  or  appellant.  In  such  a  case  an  undertaking 
required  to  perfect  the  appeal,  or  to  stay  the  execution  of  the 
judgment  or  order  appealed  from,  must  recite  the  fact  of  the 
a<lverse  party's  doath:  and  the  undertaking  enures,  after  suh- 
stitution  to  the  benefit  of  the  person  substituted. 

C.  C.   p.,   I  1207. 
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S  821«  Proee«dlnc«  wben  party  dies  pendinar  appeal* 

Where  either  party  to  au  appeal  dies  before  the  appeal  is  heard, 
if  an  order,  substituting  another  person  in  his  plaoe,  is  not  made 
within  three  mouths  after  his  death,  the  court  in  which  the  ap- 
peal is  pending,  may,  in  its  discretion,  make  au  order  requiring 
all  persons  interested  in  the  decedent's  estate,  to  show  cause  be- 
fore it  why  the  judgment  or  order  appealed  from  should  not  be 
reversed  or  affirmed  or  the  appeal  dismissed,  as  the  case  requires, 
the  order  must  specify  a  day  when  cause  is  to  be  shown,  which 
must  not  be  less  than  six  months  after  making  the  order;  and 
it  must  designate  the  mode  of  giving  notice  to  the  persons  Inter- 
ested. Upon  the  return  day  of  the  order,  or  at  a  subsequent 
day,  appointed  by  the  court  if  the  proper  person  has  not  been 
substituted,  the  court,  upon  proof  by  affidavit,  that  notice  has 
been  given,  as  required  by  the  order,  may  reverse  or  affirm  the 
judgment  or  order  appealed  from,  or  dismiss  the  appeal,  or  make 
such  further  order  in  the  premises  as  the  case  requires. 
0.  0.  P.,  i  1298. 

f  3222.  Order   of  sabatitvtlon. 

Where  personal  service  of  notice  of  application  for  an  order 
has  been  made,  within  the  city,  upon  the  proper  representative 
of  the  decedent,  an  order  of  substitution  may  be  made,  upon  the 
application  of  the  surviving  party. 

a  C.  p.,  i   1209. 

f  823.  Restltatlon  apon  reversal. 

W' here  the  judgment  or  final  order  is  reversed  or  modified,  the 
appellate  court  may  make  or  compel  restitution  of  property  or  of 
a  right,  lost  b^'  means  of  the  erroneous  judgment;  but  not  so  as 
to  affect  the  title  of  a  purchaw^r,  in  good  faith  and  for  value,  or 
property  sold  by  virtue  of  a  warrant  of  attachment  in  the  action, 
or  an  execution  issued  upon  the  judgment.  In  that  case,  the 
appellate  court  may  compel  the  value,  or  the  purchase  price  to  be 
restored,  or  deposited  to  abide  the  event -of  the  action,  as  justice 
requires.  Six  days'  notice  of  an  application  for  an  order  for 
restitution  must  be  given;  and,  if  the  application  is  granted  be- 
fore judgment,  the  proper  direction  may  be  included  therein. 

G.  C.  P.,  I  8058. 

f  324.  SettinflT  off  eomtu  and  recovery. 

If,  upon  the  appeal,  a  sum  of  money  is  awarded  to  one  party, 
and  costs  are  awarded  to  the  adverse  party,  the  appellate  court 
must  set  off  the  one  against  the  other,  and  render  judgment  for 
the  balance. 

C.  C.  P.,  S  3059. 

{  325.  Hearlns  on  appeal,  dismissal  thereof)  reversal 
on   stipulation. 

Within  twenty  days  after  the  service  of  a  notice  of  appeal  on 
the  respondent,  he  may  serve  upon  the  appellant  or  his  attorney, 
a  written  stipulation  that  the  judgment  appealed  from  may  be 
reversed  with  five  dollars*  costs  and  disbursements  of  the  appeal, 
and  thereafter  no  further  steps  shall  be  taken  in  such  appeal, 
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except  to  enter  judgment  in  pursuance  of  such  stipulation  for  the 
enforcement  thereof:  in  cnse  such  stipulation  shall  not  be  served, 
the  appeal  may  be  brought  to  a  hearing  in  the  appellate  coun  ait 
any  term  thereof,  at  which  such  an  appeal  can  be  heard,  held 
after  the  return  is  filed,  upon  a  notice  by  either  party,  of  not 
less  than  eight  days.  It  must  be  placed  upon  the  calendar,  and 
must  continue  thereupon  without  further  notice  until  it  is  finally 
disposed  of.  If,  after  being  regularly  nlaced  upon  the  calendar, 
neither  party  brings  it  to  a  hearing  before  the  end  of  the  second 
term  thereafter  at  which  it  might  be  noticed  for  hearing  and 
heard,  the  court  must  dismiss  the  appeal  unless  it  directs  the 
same  to  be  continued  for  cause  shown. 

C.  C.  P.,   {  3062. 

i  320.  Jndflrment. 

In  a  case  specified  in  this  act,  the  appeal  must  be  heard  upon 
the  original  papers,  or  a  certified  copy  thereof,  and  a  copy  or 
copies  thereof  need  not  be  furnished  for  the  use  of  the  court. 
The  appellate  court  must  render  judgment  according  to  the 
justice  of  the  case,  without  regard  to  technical  errors  or  defects 
which  do  not  affect  the  merits.  It  may  atSrm  or  reverse  the 
judgment  of  the  municipal  court,  in  whole  or  in  part,  and  as  to 
any  or  all  of  the  parties,  and  for  errors  of  law  or  of  fact,  and 
where  the  judgment  is  contrary  to  or  against  the  weight  of  evi- 
dence, the  appellate  court  may,  upon  its  reversal  of  a  judgment, 
order  a  new  trial  as  prescribed  in  this  act. 

C.  C.  P.,  I  3003. 

{  827.  Clerk  appellate  conrt  to  return  papers,  et  cetera. 

Upon  the  rendering  of  judgment  of  the  appellate  court,  affirm- 
ing, modifying  or  reversing  a  judgment  or  order  of  the  municipal 
court,  the  clerk  of  the  appellate  court,  shall  return  to  the  district 
of  the  municipal  court  from  which  the  appeal  was  taken,  all  the 
papers  on  file  in  his  office  making  up  the  judgment-roll  of  said 
action  or  proceeding. 

[N«w.] 
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TITLE  X. 
Costs  and  fees. 

Soc.  330.  When  preTalUng  party  to  recoTer  costs. 

331.  When  neither  party  to  recover  coats. 

332.  Costs;  sums  allowed. 

833.  When  defendant  entitled  to  Increased  costi. 

334.  Goats  on  demurrer. 

336.  Costs  on  amendment  of  pleading. 

336.  Costs  on  adjournment. 

337.  Costs  after  discontinuance,  upon  answer  of  title. 

338.  Costs  where  title  to  real  property.  In  question. 
338.  Costs  In  actions  upon  bastardy,  et  cetera,  bonis. 
840.  Costs  in  action  by  working  woman. 

341.  Taxation  of  costs. 

342.  Review  of  taxation. 

843.  Costs,  duty  of  clerk  on  taxation. 

844.  Costs,  affidavit  respecting  dlsborsomeBtt. 

845.  Costs  upon  appeal;  to  whom. 
346.  Costs  upon  appeal;  amount. 

847.  Fees  payable  to  clerks. 

848.  Employees  action;  no  fses. 
840.  Pees,  property  of  city. 
850.  [repealed,  1906. ] 

351.  Jurors  fees. 

862.  Witnesses  fees. 

863.  StenographecB  fees.  . 

864.  Marshals  fees. 

366.  Costs  on  order  to  prosecute  marshals  booA. 
856.  Fees  in  summary  proceedings. 

9  »dO.  [Am'd,  1007.]  l^hen  preTalUnff  party  to  recoTei 
costs. 

Except  ns  specifically  prescribed  by  law,  a  party  who  recovers 
jiidgmeiit  in  this  court  is  entitled  to  recover  as  costs  all  sums 
allowed  by  express  provision  of  law,  and  all  fees  and  disburse- 
ments prescribed  by  law  for  services  necessarily  rendered  in  an 
action  at  the  request  of  the  prevailing  party,  and  paid  by  him, 
including  the  reasonable  compensation  of  commissioners  taking 
depositions  in  said  action. 
C.   C.  P.,  §  3074.    Am'd  h.  1907.  ch.  220.    In  effect  Sept.  1,  1007. 

9  331.    Wben  neither  party  to  recover  coats. 

In  either  of  the  following  cases,  costs  shall  not  be  awarded  to 
either  party,  but  each  party  must  pay  his  own  costs.. 

1.  Where  the  action  is  dispiissed  by  reason  of  the  failure  of 
both  parties  to  attend. 

2.  Wliere  the  defendant  interposes  an  answer  that  title  to  real 
property  will  come  in  question,  and  gives  the  undertaking  thereon 
prescribed  in  this  act. 

3.  Where  the  action  is  discontinued  on  the  ground  that  the 
plaintiff  or  defendant  is  an  infant,  for  whom  a  guardian  ad  litem 
has  not  been  appointed. 

4.  Where  the  defendant  interposes  plea  of  bankruptcy. 
C.  o.  P.,  S  3075. 

§  832.    Costs;  sums  allowed. 

In  all  actions  brought  in  this  court  there  shall  be  allowed  to 
the  prevailing  party,  if  he  shall  havo  appeared  by  an  attorney  at 
law,  who  files  a  verified  pleading  or  a  written  notice  of  appear- 
ance, the  following  sums  as  costs.  Where  an  action  is  removed 
as  provided  in  section  three  of  this  act,  costs  shall  be  allowed 
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the  same  as  if  the  action  had  been  commenced  in  the  court  ti 
which  it  is  removed. 

1.  To  either  party.— Where  the  amount  demanded  in  the  poat 
mons  is  under  fifty  dollars,  or  where  the  amount  demanded  i? 
under  fifty  dollars  and  defendant  interposes  a  counterclaim  nndfr 
fifty  dollars,  the  court  may,  in  its  discretion,  award  a  sum  nat 
exceeding  five  dollars. 

2.  To  the  plaintiff.— Where  after  the  trial  of  an  issae  of  fact 
raised  by  appearance  and  answer  of  defendant,  plaintiff  recoTen 
judgment:  For  fifty  dollars  and  under  one  hundred  dollars,  te« 
dollars;  for  one  hundred  dollars  and  under  two  hundred  doHars. 
fifteen  dollars;  for  two  hundred  dollars  and  under  three  hundrH 
dollars,  twenty  dollars;  for  three  hundred  dollars  and  under  foar 
hundred  dollars,  twenty-five  dollars;  for  four  hundred  dollars  » 
over,  thirty  dollars.  If  the  action  is  for  the  recovery  of  a  cfaattpj 
the  amount  of  costs  shall  be  governed  by  the  value  of  the  chattel 
as  determined  in  the  judgment. 

3.  To  the  plaintiff.—  Where,  upon  the  nonappearance,  or  faDai^ 
of  defendant  to  answer,  plaintiff  recovers  judgment:  For  fifty 
dollars  and  under  one  hundred  dollars,  five  dollars;  for  one 
hundred  dollars  and  under  two  hundred  dollars,  seven  doilsrs 
and  fifty  cents;  for  two  hundred  dollars  and  under  three  hundred 
dollars,  ten  dollars;  for  three  hundred  dollars  and  under  four 
hundred  dollars,  twelve  dollars  and  fifty  cents;  for  four  hundred 
dollars  or  over,  fifteen  dollars.  If  the  a*ction  is  for  the  recoveiy 
of  a  chattel  the  amount  of  costs  shall  be  governed  by  the  valw 
of  the  chattel  as  determined  in  the  judgment. 

4.  To  the  plaintiff. —  Where  the  action  brought  by  the  plaintiff 
is  for  a  sum  less  than  fifty  dollars,  and  the  defendant  shall  have 
interposed  a  counterclaim  amounting  to  fifty  dollars  or  over,  and 
the  plaintiff  recovers  judgment  upon  the  nonappearance  of 
defendant,  the  same  sum  as  plaintiff  would  be  entitled  to  recover 
on  default  if  the  amount  of  his  claim  was  the  amount  of  defend 
ant's  counterclaim. 

5.  To  the  defendant. —  Where  defendant  recovers  judgment 
after  the  trial  of  an  issue  of  fact,  raised  by  appearance  and 
answer,  costs  shall  be  awarded  to  the  defendant,  at  the  ntf 
prescribed  in  subdivision  two  based  upon  the  amount  of  plaintiff**" 
demand  in  the  summons.  If  the  action  is  for  the  recovery  of  a 
chattel,  the  amount  of  costs  shall  be  governed  by  the  value  "of  thf 
chattel,  as  set  forth  in  the  affidavit  of  plaintiff. 

6.  To  the  defendant. —  Where  defendant  recovers  jud^nnent  on 
the  non-appearance  of  the  plaintiff,  costs  shall  be  awarded  to 
the  defendant  at  the  rates  prescribed  in  subdivision  three,  based 
upon  the  amount  of  plaintiff's  demand  in  the  summons.  If  the 
action  is  for  the  recovery  of  a  chattel  the  amount  of  costs  shaD 
be  governed  by  the  value  of  the  chattel  as  set  forth  in  the  affidavit 
of  plaintiff. 

7.  To  the  defendant. —  Where  after  the  trial,  of  an  issue  of 
fact,  raised  by  his  appearance  and  answer,  and  counterclainL 
the  defendant  recovers  judgment:  For  fifty  dollars  and  under 
one  hundred  dollars,  ten  dollars;  for  one  hundred  dollars  and 
under  two  hundred  dollars,  fifteen  dollars;  for  two  hundred  dollars 
and  under  three  hundred  dollars,  twenty  dollars:  for  thre* 
hundred  dollars  and  under  four  hundred  dollars,  twenty-fire 
dollars;  for  four  hundred  dollars  or  over,  thirty  dollars. 

8.  To  the  defendant. —  Where,  upon  the  non-appearance  of  the 
plaintiff  after  issue  joined  and  defendant  shall  have  interpoaed 
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tL  counterclaim  and  recovers  judgment:  For  fifty  dollars  and 
under  one  hundred  dollars,  five  dollars;  for  one  hundred  dollars 
and  under  two  hundred  dollars,  seven  dollars  and  fifty  cents; 
for  two  hundred  dollars  and  under  three  hundred  dollars,  ten 
dollars;  for  three  hundred  dollars  and  under  four  hundred  dollars, 
twelve  dollars  and  fifty  cents;  for  four  hundred  dollars  or  over, 
fifteen  dollars. 

9.  Upon  settlement  of  case  after  service  of  summons,  and  before 
trial,  plaintiff  shall  be  entitled  to  costs  at  the  rate  prescribed  in 
subdivision  three  of  this  section,  determined  by  the  amount  of  the 
settlement. 

10.  Upon  settlement  of  case  after  trial  and  before  entry  of 
judgment  plaintiff  shall  be  entitled  to  costs  at  the  rate  prescribed 
in  subdivision  two  of  this  section,  determined  by  the  amount  of 
the  settlement. 

[New.  3 

1 383.  'When  defendant  entitled  to  inereaaed  ooats* 

In  either  of  the  following  cases,  a  defendant  in  whose  favor  a 
final  judgment  is  rendered,  in  an  action  wherein  the  complaint 
demands  judgment  for  a  sum  of  money  only,  or  to  recover  a 
chattel;  or  a  final  order  is  made,  in  a  special  proceeding  instituted 
by  a  state  writ,  is  entitled  to  recover  the  costs,  prescribed  in 
section  three  hundred  and  thirty-two  of  this  act,  and,  in  addition 
thereto,  one  half  thereof: 

1.  Where  the  defendant  is  or  was  a  public  officer,  appointed 
or  elected  under  the  authority  of  the  state,  or  a  person  specially 
appointed,  according  to  law,  to  perform  the  duties  of  such  an 
oflScer;  and  the  action  or  special  proceeding  was  brought  by 
reason  of  an  act.  done  by  him  by  virtue  of  his  office,  or  an 
alleged  omission  by  \iim,  to  do  an  act,  which  it  was  his  official 
duty  to  perform. 

2.  Where  the  action  was  brought  against  the  defendant,  by 
reason  of  an  act  done,  by  the  command  of  such  an  officer  or 
person,  or  in  his  aid  4)r  assistance  touching  the  duties  of  the 
office  or  appointment. 

3.  Wh^re  the  action  was  brought  against  the  defendant,  for 
taking  a  distress,  making  a  sale,  or  doing  any  other  act,  by  or 
under  a  color  of  authority  of  a  statute  of  the  state. 

But  this  section  does  not  apply,  where  an  officer,  or  other 
person,  specified  herein,  unites  in  his  answer  with  a  person  not 
entitled  to  such  additional  costs. 

C.  c.  P.,  5  3258. 

f  334.  Costs  on  demnrrer. 

Where  a  judgment  is  rendered  on  the  trial  of  a  demurrer,  the 
prevailing  party  shall  recover  the  same  costs  as  if  the  judgment 
had  been  in  his  favor,  upon  the  default  in  the  same  action. 
Otherwise  costs  shall  not  exceed  ten  dollars  in  the  discretion  of 
the  justice,  as  a  condition  for  leave  to  plead  over. 

C.  0.  P.,  5  3077. 

8  836.  Costa  on  amendment  of  pleading. 

The  court  may,  in  its  discretion,  as  a  condition  for  aUowtaiT  an^ 
amendment  to  a  pleading,  require  the  payment  of  a  sum  not  to 
exceed  ten  dollars  as  costs  to  the  adverse  party. 

O.C.  P.,  ISM4. 
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f  38d.  Costs  on  adlonrnment. 

When  a  trial  shall  be  adjourned  on  cause  shown,  the  justice, 
in  his  discretion,  may  impose  upon  the  party  applyin^r  for  th» 
adjournment  such  conditions  as  to  him  shall  seem  reasonable, 
and  may  also  impose  costs  to  the  amount  of  ten  dollars,  besides 
disbursements,  as  a  conditioD  of  adjournment. 

L.  1882.  ch.  410.  SS  1306,  1420. 

1837.  Coats  after  discontinuance^  npoa  aasi^er  of  ttfle. 

■  When  an  action  brought  in  this  court,  has  beett  discontinued, 
as  prescribed  in  this  act,  upon  the  delivery  of  an  answer  showing 
that  title  to  real  property  will  come  in  question,  and  a  new  action 
for  the  same  cause  has  been  commenced  in  the  proper  court; 
the  party  m  whose  favor  final  judgment  is  rendered  in  the  new 
action,  is  entitled  to  costs;  except  that  where  final  judgment  is 
rendered  therein,  in  favor  of  the  defendant,  upon  the  trial  of  an 
issue  of  fact,  he  is  not  entitled  to  costs,  unless  it  is  certified 
that  the  title  to  real  property  came  in  question  on  the  trial. 

L.  1882.  ch.  410.  |  1421. 

8  838.  Costa  wliere  title  to  real  property  In  auestiom. 

Whore  plaintilTs  complaint  is  dismissed,  pursuant  to  sectios 
one  hundred  and  eighty-four  of  this  act,  defendant  shall  be 
entitled  to  recover  the  costs  provided  in  subdivision  two  of  sec- 
tion three  hundred  and  thirty-two  of  this  act. 

L.  1882.  ch.  410,  (  1354. 

-1339.  Coats  in  action  upon  baatardTy  et  cetera,  boada. 

Upon  a  recovery  being  had  in  an  action  brought  upon  a  bastardy 
or  abandonment  bond,  by  the  <»omraissioner  of  public  charities,  or 
the  overseers  of  the  poor,  in  addition  to  the  other  costs  therein, 
the  court  shall  make  and  the  clerk  shall  enter  in  the  judgment, 
an  additional  allowance  of  ten  per  centum  of  the  amount 
recovered. 

L.  1882,  ch.  410,  |  1422. 

1340.  Coats  in  action  by  'worlclnir  Tron&an, 

In  an  action  brought  to  recover  a  sum  of  money  for  wages 
earned  by  a  female  emploj-ee,  other  than  a  domestic  servant;  or 
for  material  furnished  by  such  an  employee,  in  the  course  of 
her  employment,  or  in  or  about  the  subject-matter  thereof,  or 
for  both,  the  plaintiflf,  if  entitled  to  costs,  recovers  the  sum  of 
ten  dollars  as  costs,  in  addition  to  the  costs  allowed  in  this  court, 
unless  the  amount  of  damages  recovered  is  less  than  ten  dollars; 
in  which  case,  the  plaintiff  recovers  the  sum  of  five  dollars  as 
such  additional  costs.  When  the  employee  is  the  plaintiff  in  such 
an  action,  she  is  entitled  upon  a  settlement  thereof,  to  the  full 
amount  of  costs,  which  she  would  have  recovered,  if  judgment 
had  been  rendered  in  her  favor,  for  the  sum  received  by  her  upon 
the  settlement. 

L.  1882,  ch.  410,  f  1424. 

841.  [Am'd,  1908.]      Tiucation  off  costs. 

Yhere  judgment  has  been  rendered  by  the  justice,  coets  must 
be  taxed  by  the  clerk  and  inserted  in  the  judgment.  Before  any 
item  of  costs  other  than  the  costs  fixed  by  the  expc>ess  provision 
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of  law  or  granted  by  the  justice  or  fees  paid  to  the  clerk  in  the 
action  are  allowed,  the  party  must  show  by  his  affidavit,  or  that 
of  his  attorney,  that  the  item  was  actually  and  legally  paid  and 
incurred.  All  items  of  cost  must  be  entered  by  the  clerk  in  the 
docket  book  kept  by  him.  The  clerk  shall  likewise  tax  costs 
allowed  by  the  appellate  court,  and  the  prospective  fees  of  the 
county  clerk  and  sheriff,  namely  a  charge  for  docketing  judg- 
ment and  issuing  an  execution,  and  for  receiving  and  returning 
one  execution  thereof. 
[New.]    See  C.  C.  P.,  I  3078.    L.  1908,  ch.  144.    In  effect  April  6,  1908. 

{  842.  Review  of  taxation. 

A  taxation  may  be  reviewed  by  the  justice  sitting  in  the  district, 
within  five  days  after  the  entry  of  ju^ment,  upon  two  days'  no- 
tice. The  order  made  upon  such  a  motion  must  disallow  any  item 
wrongfully  included  in  the  judgment,  or  add  any  item  wrongfully 
omitted  therefrom,  and  direct  that  any  sum  so  disallowed  be  cred- 
ited upon  the  judgment  and  upon  any  execution  or  other  mandate 
issued  to  enforce  the  judgment.  Unless  such  rjeview  is  asked  for, 
such  taxation  shall  not  be  thereafter  questioned  on  appeal. 

[New.]    See  C.  0.  P.,  §|  3282-8266. 

I  S48.  Costs  I  d«t7  of  elorlE  on  taauktlon* 

The  clerk  mast  examine  all  items  presented  to  him  for  taxation; 
must  satisfy  himself  that  all  the  items  allowed  by  him  are  correct 
and  legal;  and  must  strike  out  all  charges  for  fees,  where  it  does 
not  appear  that  the  services  for  which  they  are  charged  were  nec- 
essarily performed. 

O.  C.  P.,   I  8288. 

f  844.  Costal  afllda.Tlt  vespeetlnip  dlsbwsements. 

A  charge,  for  the  attendance  of  a  witness,  cannot  be  allowed 
without  an  affidavit,  stating  the  number  of  days  of  his  actual  at- 
tendance; and,  if  travel  fees  are  charged,  the  distance  for  which 
they  are  allowed.  A  charge,  for  a  copy, of  a  document  or  paper, 
cannot  be  allowed,  without  an  affidavit  stating  that  it  was  actu- 
ally and  necessarily  used,  or  was  necessarily  obtained  for  use. 
An  item  of  disbursements,  in  a  bill  of  costs,  cannot  be  allowed 
in  any  case,  unless  it  is  verified  by  affidavit,  and  appears  to  have 
been  necessarily  incurred  and  to  be  reasonable  in  amount,  except 
fees  paid  to  the  clerk. 

O.  O.  P.,  f  8287. 

f  845.  Costs  npon  appeal  r  to  whom* 

Upon  nn  appeal  provided  for  in  this  act,  the  award  of  costs  is 
regulated  as  follows: 

1.  If  the  appeal  is  dismissed  because  neither  party  brings  it  to 
a  hearing,  as  prescribed  by  law,  costs  shall  not  be  awarded  to 
either  party. 

2.  If  the  judgment  or  final  order*  is  reversed,  costs  mu»t  be 
awarded  to  the  appellant. 

3.  If  the  judgment  or  final  order  is  affirmed,  costs  must  be 
awarded  to  the  respondent. 

4.  If  the  Judgment  or  final  order  is  modified  or  a  new  trial  i« 
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ordered,  oosts,  or  such  part  thereof,  as  to  the  appellate  court 
seems   just,   besides  disbursements,   may  be  awarded  to  either 
party,  absolutely,  or  to  abide  the  evcBt. 
c.  G.  P..  s§  soee.  3218. 

f  840.  OMita  ii»«m  •ppcali  fcinoMt* 

Upon  an  appeal,  provided  for  in  this  act,  costs  when  awarded 
must  be  as  follows,  beaides  disbursements: 
To  the  appellant  upon  reversal,  thirty  dollars. 
To  the  respondent  upon  afllrmance,  twenty-five  doHarsw 
c.  c.  P.,  s  8067. 

I  84T.  Fees  ipmrmJblm  tm  «lcrlca. 

There  shall  be  paid  to  the  clerks  of  the  court,  the  following 
Nims  as  court  fees  in  an  action,  and  there  shall  be  no  others. 

1.  tfpon  the  issuing  of  a  summons,  one  dollar. 

2.  For  pincinfc  cause  upon  the  calendar  of  court,  one  dollar,  to 
be  paid  upon  the  return  of  the  summons. 

S.'  For  a  return  upon  an  appeal  from  a  judgment  or  order,  two 
dollars. 

4.  For  issuing  an  order  of  arrest,  or  a  warrant  of  attachment, 
one  dollar. 

5.  For  entry  of  judtfiaent  upon  oonfeaslon,  one  doHar. 

6.  For  trial  by  jury  of  m,  four  dollars  and  fifty  cents;  for  trial 
by  jury  of  tw€4ve,  nine  dollars. 

7.  For  certifying  a  oopy  of  a  paper  on  file  in  tbe  clerk's  office, 
ten  cents  f of  eaoh  folio  of  one  hundred  words,  except  return  upon 
appeal. 

All  of  the  above  fees  shall  be  prepaid  before  the  aervice  shall 
be  performed. 
See  L.  1882.  «}».  41A,  |f  UUU  1417. 

I JI4S,  Bm»loyee'a  action i  no  fee*. 

When  the  action  is  brought  by  an  employee  against  an  employer 
for  services  performed  by  such  employee,  male  or  female,  tlie 
clerks  of  this  court  shall  not  demand  or  receive  any  fees  whatao- 
ever  from  the  plaintiff  or  his  agents  or  attorneys  in  such  action, 
if  the  plaintiff  shall  present  proof  by  his  own  affidavit  that  hia 
demand  w  leas  than  fifty  doUars,  that  he  is  a  resident  of  the  city 
of  New  York,  that  he  has  a  good  .and  meritorious  cause  of  action 
aisrninst  the  defendant,  and  the  nature  thereof;  that  he  has  made 
either  a  written  or  a  personal  demand  upon  the  defendant  or  hia 
agent  or  representative,  for  pajrment  thereof,  and  that  payment 
was  refused.  Except  that  if  tbe  plaintiff  shall  demand  a  trial  by 
jury,  he  must  pay  to  the  clerk  the  fees  therefor  prescribed  in 
this  act. 

L.  1882,  cb.  41Q.  S  U16. 

I  849.  Fees,  propertr  of  elty. 

Kxcept  marshals'  and  jurors'  fees,  all  moneys  paid  to  the  clerks 
of  this  court  for  fees  shall  be  the  property  of  the  dty  of  New 
York. 

[New.l 

Jl  850.  [Repealed  by  L.  1903,  di.  144.] 
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Every  person  summoned  as  a  jnror  shall  be  entitled  to  a  fee  of 
twenty-five  cents,  to  be  paid  as  provided  in  this  aet. 

f  852.  'Vntneaaes*  fees. 

A  witness  in  an  action  or  snmmary  proceeding,  pending  in  this 
conrt,  or  before  a  commissioner  appointed  by  this  court,  or  before 
a  justice  of  this  court,  taking  a  deposition  to  be  used  in  a  conrt 
not  of  record  of  another  state  or  territory  of  the  United  States  is 
entitled,  except  where  another  fee  is  specially  prescribed  by  law, 
to  twenty-five  cents  for  each  day's  attendance;  and  if  he  resides 
more  than  three  miles  from  the  place  of  attendance,  to  eight 
cents  for  each  mile  going  to  the  place  of  attendance. 

C.  C.  P.,  if  3318,  3327. 

1858.  Stenovvapher's  fee*. 

In  all  cases  of  appeal  from  an  order  or  judgment  made  or 
rendered  in  this  court,  where  a  transcript  of  the  stenographer's 
minutes  of  the  testimony  given  on  the  trial  of  hearing,  becomes 
a  necessary  part  of  the  return  on  appeal,  the  stenographer's  fees 
for  making  up  such  transcript  shall  be  ten  cents  for  every  one 
hundred  words,  and  shall  be  paid  in  the  first  instance  by  the 
appellant,  and  afterwards  taxable  by  him  as  a  disbursement  on 
the  appeal. 

L.  1901,  ch.  468,  f  1367. 

1854.  Marflhal'fl   fees. 

Fees  shall  be  allowed  to  marshals  for  services  rendered  under 
the  provisions  of  this  act,  as  follows:  For  serving  a  summons, 
order  of  arrest,  or  attachment  on  one  defendant,  one  dollar,  and 
for  every  additional  defendant  actually  served,  fifty  cents;  for  a 
copy  of  CLvery  summons  delivered  on  request,  or  served,  fifteen 
cents;  for  a  copy  of  every  attachment  and  of  the  inventory  of  the 
property  attached,  fifty  cents;  for  serving  and  levying  an  execu- 
tion or  selling  under  an  attachment,  five  cents  for  every  dollar 
collected  to  the  amount  of  one  hundred  dollars,  and  two  and  a 
half  cents  for  every  dollar  collected  over  one  hundred  dollars; 
for  every  mile,  going  o'nly,  more  than  one  mile,  when  serving  a 
summons,  order  of  arrest,  attachment  or  execution,  six  cents,  to 
be  computed  from  the  place  of  abode  of  the  defendant,  or  where 
he  shall  be  found,  to  the  place  where  the  same  is  returnable;  for 
summoning  a  jury,  one  dollar  and  fifty  cents;  ^or  going  with  the 
plaintiff  or  defendant  to  secure  security,  when  security  is  ordered 
by  the  court,  one  dollar;  for  taking  the  defendant  into  custody 
on  an  order  of  arrest,  execution,  or  commitment,  two  dollars  and 
forty  cents,  serving  a  subpoena,  twenty-five  cents:  for  every  levy 
actually  made  by  virtue  of  an  execution,  one  dollar;  for  serving 
a  writ  of  possession  or  restitution,  putting  any  person  entitled 
into  the  possession  of  premises,  and  removing  the  tenant,  when 
such  powers  can  be  exercised  by  a  marshal,  one  dollar;  and  the 
same  fees  for  travelling  to  serve  the  same  as  are  herein  allowed 
for  serving  a  summons;  for  advertising  for  sale  any  property  by 
virtue  of  any  execution  or  attachment  issued  out  of  a  district 
court,  or  by  any  justice  thereof,  one  dollar;  for  every  day  neces- 
sarily employed  in  attending  suclt  sale,  one  dollar.  The  said 
marshals  shall  perform  all  other  services  required  of  them  by  law, 
without  any  teen  or  compensation  whatever  therefor,  and  no  other 
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INDEX  TO  MUNICIPALr  COURT  ACT. 

PI«po««e««  Proeeedlnars. 

jurisdiction  of   ....,.., 

to  make  final  order  upon  conf esdon  or  consent I 

who  may  serve  precept gig 

amendment  of  petition  or  answer • I . 

may  be  tried  with  or  without  jury * ,'1 

directing  or  setting  aside  verdict 

motion  for  new  trial 

appeal 

final  order  awarding  costs  may  be  docketed '.     356 

fees  in 90^ 

District. 

defined jg^ 

in  what  district  action  may  be  brought !!!!!!!  25 

transfer  of  pending  action  to  another  district 25 

Dlstrlet  Courts. 

jurisdiction  transferred  to  municipal  courts   1 

Docket. 

what  to  contain   ., 2BI 

entries  on,  where  defendant   liable  to  arrest 251 

how  entries  made    285 

entries,  or  transcript,  admissible  as  evidence 285 

index    286 

to  be  delivered  to  successor  of  clerk 287 

Documents. 

order  for  exhibition  of •••... ..•     166 

B. 

BSnabeBBlemeut. 

order  of  arrest  in  action  for ..«.• »•       66 

Enaployees. 

costs  in  action  by  working  woman  for  wages 340 

no  fees  to  be  exacted  in  action   for  wages 34S 

execution  under  judgment  for  wages 2T4 

BSqultT. 

no  equity  jurisdiction   • S 

Kscape. 

jurisdiction  of  action  for  damages  for.. • 1 

Bvldence. 

Sec,  also,  "Witness." 

commission  to  take  testimony,  see   "  Deposition.** 

objections  to  testimony  taken  on  commission 21S 

order  for  exhibition  of  writing  or  account .,,,  165 

when  proof  of  cornorate  existence  unnecessary. 176 

failure  of  proof  distinguished  from  variance.  .^ 173 

transcript  of  proceedings,  etc.,  presumptive  evidence 15 

entries  or  transcript  of  docket  admissible    285 

certified  copies  of  papers  admissible 289 

marshal's  return  on  execution  in  replevin  presumptive  evidence 

against  sureties 127 

fiacecutfon. 

I.  Generally. 

how  issued 26D 

when  transcrint  filed  with  countv  clerk 260 

successor  of  clerk  may  issue,  on  unsatisfied  docket 288 

on  final  order  in  dispossess  nroceedings  awarding  costs. .......  So6 

on   iudjjment  aeainst  marshal    207 

requisites    of    271 

renewal  of   273 

1524 


INDBX  TO  MUNICIPAL  COURT  AOT. 

Kzeontion — Continued. 

I.  Gbnbrally  —  Continued. 

no  exemption  under  judgment  for  wages ..••• STI 

chattel  seized  under    cannot  be  replevied.... \  96 

on  judgment  where  property  has  been  -attaclied 91 

against  Joint  debtors  when  all  net  summoned sii,  265,  266 

jurisdiction  to  grant  or  vacate  stay .,.,... t 

stoy  of,  not  to  .exceed  Rva  days 1 

sale  of  property  limited 275 

liability  of  marshal  for  failure  to  levy  or  return 376 

satisfaction  of  judgment 277 

return  of   .••«..•......••...••••••.•••••••••.••••.•., ,  277 

II.  In  replevin. 

requisites  of,  on  judgment  for  delivery  of  chattel 118 

for  <)amages  awarded  by  judgment 118 

form  and  contents 124 

marshars  power  to  take  chattel 126 

marshal's  return  presumptive  evidence  against  sureties 127 

III.  Against  person. 

arrest  under 272 

limited   275 

indorsement  on  summons  d9 

when  different  causes  of  action  joined 146 

in  action  to  foredose  Ken  on  chattel 140 

not  to  issue  on  submission  of  controversy » 243 

under  judgment  for  wages 274 

Bxeevtomi  wtnd  Admlnkitvatovs. 

jurisdiction   of   actions   against    ...• 1 

counterclaim  in  actions  against 155 

counterclaims  in  actions  by   • 196 

may  sue  without  joining  benefieiaty 42 

Bxemptfon. 

none,  ftom  eaiectttioa  on  judgoient  for  wagcf;....«.... 274 

F. 
|i*al«e  Impriaomnent. 

actions  for,  excepted  from  jurlsdictloil. •••••••••• •• 1 

F«e«. 

are  property  of  city  849 

clerk  to  collect  and  account  for • •••  ^o 

amount  payable  to  clerk d47 

not  to  be  exacted  in  employee's  action 348 

in   summary  proceedings 356 

on  docket  of  judgment  in  county  clerk's  office 350 

on  execution  of  warrant  of  attachment  against  delinquent  wit* 

ness    199 

of   jurors    351 

marshals' 354 

stenographers' 363 

of  witnesses 352 

^ileai^e  of  witnesses 362 

m  action  by  state  or  city  for  penalty 29 

Fidelity  CoBiF&ngr. 

may  be  surety  in  replevin 108 

Fines. 

jurisdiction  of  action  for 1 

in  what  district  action  to  be  brought • 25 

order  of  arrest  in  action  for  ^ 66 

affidavit  and  undertaking  not  required  on  order  of  arrest 67 

Fire  Department. 

in  what  district  action  for  penalties  to  be  brought •...•  26 
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INDBX  TO  MUNICIPAL  CX>UE1^  ACT. 

Foreclosure. 

of  lien  upon  chattel,  see  "  Liin.** 

Forefffn  Corporatlona. 

Sec,  also,  "  Coepokations." 

jurisdiction   of   actions   against    1 

verification  of  pleadings  for IjM 

attachment  in  action  against 74 

Forfeiture. 

indorsement  upon  summons  in  action  for 3S 

Fraud. 

jurisdiction  of  action  for  damages 1 

jurisdiction  to  grant  new  trial  for 1 

new  trial  on  ground  of 255 

order  of  arrest  on  ground  of 56 

attachment  on   ground  of 73»  74 

Fraudulent  Couveyauce. 

order  of  arrest  on  ground  of 66 

G. 
Guardtaa. 

service  of  summons  for  infant  on 91 

Guardlaa  ad   Litem. 

appointment  of 41 

when  liable  for  costs 41 

H. 
Health  Department. 

in  what  district  for  penalty  to  be  brought 25 

Hirluff. 

foreclosure  of  contract  for  hiring  of  personal  property 131^ 

Husband   and  "Wife. 

actions  for  loss  of  society,  excepted  from  jurisdiction 1 

husband  not  necessary  party  in  action  by  or  against  wife 42 

pleading  in  action  on  abandonment  bond 178 

costs 330 

I. 

Ineonipetent  PeraouJk 

service  of  summons  on   ••••• 31 

Indictment. 

punishment  for  criminal  contempt  does  not  bar 7 

Infants. 

service  of  summons  on SI 

appointment  of  guardian  ad  litem iX 

may  petition  for  leave  to  prosecute  as  poor  person 45 

Inspection. 

order  for  exhibition  of  writing  or  account 166 

Interest. 

excluded  in  determining  jurisdiction X 

Interpleader. 

when  allowed  b^  order 187 

by  third  party  in  action  for  replevin 115s 

J. 
Jifeinder.  ^  ^     ^  ^ 

of  causes  of  action,  see  "  PtKADiwc."  ~  * '  -y^  * 

of  parties,  see  **  PAariss." 
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INDEX  to  MUNICIPAL  COtJRI?  ACTT. 

Joint  Debtors. 

when  to  be  regarded  as  one  party •  43 

failure  to  join  persons  jointly  liable   48 

judgment  when  all  not  served 264 

docketing  287 . 

execution    285,  286 

action  on  judgment  against  defendants  not  served 268 

Jndarmeiit. 

jurisdiction  to   render  by  confession 1 

to    render   upon    consent 1 

to  vacate  or  modify 1 

of  action  on 1 

by  default 147 

offer  of,  by  defendant 148 

when  counterclaim  equals  demand 153 

when  demand  and  counterclaim  not  equal  153 

affirmative  relief  on  counterclaim 154 

final,  for  plaintiff  in  action  to  foreclose  lien  on  chattel 141 

in  reolevin 123 

in  replevin  for  part  of  several  chattels 121 

requisites  of,  in  replevin 120 

where  property  has  been  attached r 91 

when  nonsuit  authorized 248 

of  dismissal  on  merits 240 

when   sum  exceeds  jurisdiction   260 

when  court  may  direct  verdict   252 

where  defendant  liable  to  arrest 251 

decision  to  be  rendered  within  fourteen  days 230 

court  may  vacate  judgment  bv  default 253 

motion  to  vacate  or  amend  judgment   254 

conditions   on   vacating 256 

how  pleaded 168 

docketing  in  office  of  county  clerk  261 

lien  on  real  property  after  docketing 268 

docketing  transcript  in  another  county 269 

against  joint  debtors  when  all  not  served  264 

how  docketed  against  joint  debtors  when  all  not  served 267 

when  satisfaction  presumed 262 

satisfaction  of,   on  return  of  execution 277 

when  nonpayment  punishable  as  contempt 8 

against  marshal;  docketing  transcript 270 

filing  of  transcript  of,  against  marshal g7 

action  on,  against  joint  debtors  not  served   268 

warrant  of  attachment  in  action  on 78 

Jnrlsdfctton. 

generallv ...•••••••.••.•  1 

of  district  courts  transferred  to  municipal  courts 1 

of  justices  of  peace  transferred  to  municipal  courts 1 

in  what  district  action  to  be  brought 26 

transfer  of  action  to  proper  district 25 

how  affected  by  vacating  warrant  of  atUchment 90 

of  action  to  recover  chattel 96 

counterclaim  for  amount  exceeding 157 

demurrer  to  complaint  for  lack  of 168 

answer  of  title  to  real  property 179-188 

title  to  real  property  appearing  on  plaintiff's  showing 184 

nonsuit  for  lack  of 248 

party  may  remit  amount  exceeding  jurisdiction ^0 

of  action  on  marshal's  bond 298 

Jvrr  and  Jurors. 

demand  for  trial  by,  in  dispossess  proceedings 1 

trial  fee  in  action  by  employee  for  services •  44 

misconduct  of  jurors  punishable  as  civil  contempt 8 
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INDEX  TO  MUNICIPAL  COUET  ACT. 

Jury  and  Jnrora  —  Continued. 

delinciuent  jurors  punishable  for  ctvil  coatempt 8 

drawing  the  jury ' 293. 

list  of  jurors  to  be  furnished  to  clerk 23S 

qualification  of  jurors 233 

exemption  from  service  in  other  courts 233 

fine  against  delinqueat  juror   t 233 

when  jury  of  twelve  may  be  demanded 234 

how  jurors  summoned ^K 

proof  of  service  of  summons 235 

summoning  of  tailsmen 236 

ballots  of  jurors  summoned  but  not  drawn 237 

requisites  of  verdict 23D 

fees  of  jurors 351 

Juatloes. 

may   administer  oaths,   etc 10 

to  hold  court  in  district  for  which  elected 13 

rotation  of  justices 13 

death  or  removal  not  to  impair  proceedings 16 

successor  in  office  may  continue  proceedings 16 

to  have  access  to,  and  possession  of  courthouse 19 

hoard   of.  how   constituted    11 

election  of  president •••.. 11 

meetings  and  minutes  thereof , 11 

designation  of  secretary  and  attendant. 11 

may  establish  public  rules  relative  to  meetings,  etc 11 

may  make  rules  of  procedure  and  practice 12 

concurrence  of  majority  required  for  rcsolutioai 14 

Jiiatlces  of  the  Peace. 

jurisdiction  transferred  to  municipal  courts  «.. 1 

!<• 
liibel. 

actions  for*  excepted  from  Jurisdictioii 1 

Lien. 

Jurisdiction  of  action  to  enforce  mechanic's  lien 1 

of  judgment  on  real  property  after  docketing 283 

foreclosure  of  chattel  lien,  jurisdiction  of  action 1 

when  action  may  be  maintained 137 

warrant  to  seize  chattel 188 

action  on  conditional  sale  agreement 139 

action  on  contract  for  hiring  of  personal  property 139 

issuance  of  execution  against  person 140 

allegation  that  property  disposed  of  or  concealed 140 

when  order  of  arrest  grranted 140 

indorsement   of  summons , 140 

final  judement  for  plaintiff 141 

right  to  foreclose  without  action  not  affected 142 

mode  of  enforcing  lien  specially  prescribed  by  law  not 

affected    142 

Llvaltatlon  of  Actions. 

by  claimant  in  replevin  against  aaarsbal 114 

Ii«natle. 

service  of  summons  on •••••• ••  SI 

M. 
Malicious  Prosecutfon. 

actions  for,  excepted  from  jurisdictioii «•••••••••••••  1 

Varrted  "Women. 

Sec.  also,  "  Husband  and  Wife." 

may  prosecute  or  defend  as  if  single • •••  tt 
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INDBX  TO  MUNICIPAL  COURT  ACT. 

Jfar  filial. 

defined    800 

not  to  act  as  attorney   299 

liability  for  neglect  to  levy  or  return  execution 276 

misbehavior  punishable  as   civil   contempt    8 

may  serve  summons 96 

process  to  be  served  by  marshal   302 

to  serve  order  of  arrest,  etc K 

to  collect  debts,  etc..  atUched 81 

may  serve  process  within  city  limits   808 

laws  relating  to  taking  and  restitution  of  property  by  sheriffs 

applicable   804 

to  keep  entry-book 806 

to  indorse  process V 305 

removal  and  suspension 806 

hearing  before  secretary  to  mayor HOfi 

fees   oi    854 

costs  on  order  to  prosecute  bond 350 

bond  to  be  executed  by 294 

form  and  sufficiency  of  bond 294 

jurisdiction  of  actions  on  bond • 1 

prosecution   of  bond    296 

in  what  court  bond  may  be  prosecuted W6 

rendition  of  judgment  against ^JJ 

docketing  of  transcript  of  judgment  against 270 

judgments  against;  transcrint;  execution   207 

entry  of  judgment  to  be  indorsed  on  bond   ^^ 

amount  collected  on  judgment  to  be  credited  on  bond  209 

city  clerk  to  report  canceled  bonds  to  mayor 300 

renewal   of  bond    ^^ 

appointment  waived  by  failure  to  file  bond 301 

payment  of  money  collected  by 807 

contempt  for  failure  to  pay  money  collected 307 

Master  and  Servant. 

free  summons  in  action  for  services 44 

execution  under  judgment  for  wages 274 

costs  in  action  by  working  woman  for  wages 340 

no  fees  to  be  exacted  in  action  for  wages 348 

Blayor. 

removal  and  suspension  of  marshal 806 

Hechaalcs*  lilens. 

jurisdiction  of  action  to  enforce 1 

Misnomer. 

when  waived  by  corporation 177 

Money. 

may  be  attached 77 

N. 
Name. 

when  misnomer  waived  by  corporation 177 

Neffllflrence. 

as  ground  of  attachment 73 

pleading  matter  in  mitigation  of  damages 174 

Negotiable  Inntrnments. 

joinder   of   parties   to 42 

may  be  attached 77 

right  to  counterclaim  demands  against  transferor 152 

Nevr  Trial. 

jurisdiction  to  grant 1 

motion  for,  in  dispossess  proceedings 1 

motion  to  set  aside  verdict,  etc 254 

for  fraud  or  newly-discovered  evidence 255 

CQurt  may  impose  conditions •..,.,.,,..,,,•,  256 

1528 


r 


INDEX  TO  MUNICIPAIi  COURr  ACT. 

Pleadli&ff  —  Continued. 
VI.  Answer  of  titl&  to  rsal  pROPntrr. 

requisites  of • 179 

undertaking  by  defendant  on  answer  of  title  to  real  property. . .  m 

new  action  to  be  brought  in  supreme  court ..., 181 

discontinuance  of  old  action   Ifil 

penalty  for  failure  of  defendant  to  deliver  undertaking IgS 

same  cause  of  action  and  defense  in  new  action IgS 

to  one  of  several  defenses 18S 

title  to  real  property  appearing  from  plaintifPs  showing 184 

Poor  Pemonii. 

who  may  petition  for  leave  to  prosecute  as 45 

contents   of   petition •     4K 

certificate  of  clerk  to  petitioner's  cause  of  action 46 

petition  and  order  to  be  filed 4T 

when  counsel  to  be  assigned 47 

attorney  to  act  without  compensation   -.  .  47 

annulling  leave  to  sue  as 48 

when  defendant  may  defend  as 49 

order  permitting  defendant  to  defend  as 50 

annulling  leave  to  defend  as 51 

appeal  where  plaintiff  or  defendant  poor  person S 

costs   in    favor   of   petitioner 6S 

FroceedlnflTS. 

jurisdiction  to  grant  or  vacate  stay  of 1 

stay  of,  not  to  exceed  five  days ....•  1 

Proeem. 

where  service  may  be   made   •••••••  9 

to  be  served  by  marshal  •..« 302 

may  be  served  within  city  limits •••••  903 

Promlftftorr  Notes. 

may  be  attached •••••••••••••  77 

Proof. 

failure  of  proof  distingidshed  from  variance ••••••••••  173 

R. 
Real  Property- 

See,  also,  **  Dispossess  Procbedings.*' 

jurisdiction  of  summary  proceeding  to  recoTcr..... ••«  1 

Answer  of  title. 

title  to,  excepted   from  jurisdiction 2 

requisites  of  answer 179 

undertaking    by    defendant    180 

liability  of  surety  on  defendant's  undertaking... 2 

new  action  to  be  brought  in  supreme  court...... 181 

discontinuance  of  old  action   182 

penalty  for  failure  of  defendant  to  deliver  undertaking 183 

title    to,    aopearin^    from    plaintiff's    showing 184 

same  cause  of  action  and  defense  in  new  action 1>^ 

to   one   of    several    defenses 186 

costs  on  plea  when  undertaking  given 331 

costs    on    discontinuance    after    answer 837 

costs  where  question  of  title  appears  from  plaintifPs  showing*  •  •  338 

ItecorAn. 

transcript  of  proceedings,  etc,  presumptive  evidence  of  fact...  15 

Removnl. 

transfer  of  action  to  proper  district 35 
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IKDBX  TO  MUNICIPAL  COURT  ACT, 

Repeal. 

repealing  clause   964 

Reple-Hn. 

jurisdiction  of  action • 1 

jurisdiction  to  issue  or  vacate  reauisition 1 

requisition  to  be  executed  by  marshal 00,  S02 

when  action  to  recover  chattel  may  be  brought 05 

when  action  cannot  be  brought   86 

aflSdavit  and  undertakiug  by  plaintiff 96 

requisites  of  plaintiff's  affidavit  97 

affidavit  where  several  chattels  are  to  be  replevied 98 

requisites  of  plaintiff's  undertaking  for .99 

when  a^ent»  etc.,  may  make  affidavit  for  replevin  or  return....  100 

requisition  to  replevin 101 

how  requisition  executed    102 

service  of  papers  on  defendant  102 

execution  of  re<^uisition  when  property  concealed,  etc   103 

marshal   to   retain  possession    104 

delivery  of  property  by  marshal   104 

return  to  requisition   105 

notice  of  exception  to  plaintiff's  sureties 106 

justification  ot  plaintiff's  sureties 106 

notice  that  defendant  requires  return  of  chattel 107 

proceedings  on  notice  to  return  chattel 107 

affidavit  and  undertaking  by  defendant  for  return 107 

<|ualiiications  of  sureties  108 

justification  of  sureties 109 

allowance  of  undertaking 110 

when  marshal  to  deliver  chattel  to  plaintiff. Ill 

to  defendant Ill 

penalty  for  wrong  delivery  by  marshal 112 

claim  of  title  bv  third  person 113 

affidavit  of  third  person  making  claim Il3 

indemnity  by  plaintiff  to  marshal  against  claim 118 

delivery  of  chattel  to  claimant   for   failure  of  plaintiff  to  in- 
demnify      113 

action  by  claimant  against  marshal 114 

'ndemnity  to  marshal  against  action  by  claimant 115 

substitution  of  sureties  as  defendants  in  action  by  claimants...  115 

third  party  may  interplead  and  defend 115a 

answer  of  title  in  third  person 116 

answer  may  demand  judgment  for  return  of  chattel 117 

requisites  of  execution  on  judgment  for  delivery  of  chattel....  IIS 

execution  for  damages  awarded  by  judgment  of  replevin IIS 

damages  for  injuries  to  chattel  bv  defendant 118 

allegation  of  injuries  to  chattel  by  defendant 119 

reauisites  of  judgment,  verdict,  or  decision 120 

judgment,  etc.,  tor  part  of  several  chattels 121 

ascertaining  damages  on  default  of  defendant 122 

final  judgment  123 

form  and  contents  6t  execution 124 

marshal's  power  to  take  chattel  under  execution 125 

when  plaintiff  may  sue  on  defendant's  undertaking ^  126 

when  defendant  may  sue  on  plaintiff's  undertaking 126 

marshal's  return  to  execution  presumptive  evidence  against  sure- 
ties     127 

injury  to,  or  destruction  of  chattel  as  defense  in  action  against 

sureties    128 

effect  of  failure  to  replevy  on  jurisdiction  of  action 130 

proceedings  where  defendant  not  personally  served 129 

joinder  of  causes  of  action iSfX,  146 

Reports. 

publication  of  false,  a  contempt *. 4 

Reserved  C«lemlar. 

power  to  make  rules  for 12 
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Restitution. 

when  defendant  allowed  to  defend  after  aubstitated  aer?ice  of 

aummons  g 

on  reversal  on  appeal ••.. 8ZS 

Rnlea. 

board  of  justices  may  make • U,  12 

when  supreme  court  rules  applicable. ••  • ••••••  20 

8. 
Sale. 

foreclosure  of  contract  of  conditional  aale • 139 

Sanitary  Code. 

in  what  district  action  for  penalty  to  be  brought. ••••••  25 

Seals. 

each  district  court  to  have • ••••  IS 

Seduction. 

actions  for,  excepted  from  juriadictioii ••••• 2 

Service. 

bow  summons  served • ..••• •  31 

substituted  service  of  summons «.... 82-34 

who  may  serve  summons 36 

proof  of  service  of  summons 36 

in  action  for  penalty  or  forfeiture 38 

when  execution  against  person  may  issue 39 

of  summons  when  property  attached 8S 

of  subpana 197 

of  notice  of  appeal  on  respondent 812 

Several  lilablUty. 

joinder  or  persons  aevcrally  liable  on  inBtrument 43 

Starnature. 

defined 360 

Slander. 

actions  for,  excepted  from  juHsdictioii ...• 1 

Special  Proceedlnar. 

may  be  continued  until  completed «.  15 

may  be  continued  before  another  justioe • 18 

attorney-general  may  issue  summons  in  action  for  penalty. J 

fees  and  costs  in  actions  for  penalties *9 

Statute.                                       ^  ^  ^„ 

how  private  statute  pleaded ^«* 

Stay.                                                                  ,  , 

jurisdiction  to  grant  or  vacate  stay  of  execution | 

not  to  exceed  five  days •• •-•  * 

Steno«:raplier. 

fees    of 853 

Stock.  -. 

may  be  attached •  • 

Submission  of  Controversy. 

upon  facts  submitted 241 

papers  to  be  filed 242 

provisional  remedies  not  to  be  granted 243 

trial  and  rendition  of  judgment 243 

dismissal  for  insufficiency  of  statement  of  fact 243 

Subpoena. 

issuance  of IM 

service  of 197 

commissioner  to  take  testimony  may  issue 214 
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SnbscrtptiOK. 

defined    • • •••••••••••••••  MO 

SubUtntlon. 

Sec  *•  Parties." 

Saminar7  Proceedinars  to  DiapoMe«M« 

See  "  DzsFOSSsss  Fkocesoimgs." 

SuBimons. 

where  service  may  be  made «....  9 

action  begun  by  service  of 26 

action  deemed  commenced  when  summons  delivered  for  service..  30 

requisites  of 27 

form  of  » 28 

corporation  counsel  may  issue,  etc 29 

when  alias  summons  to  be  issued. 30 

.   method  of  service 31 

order  for  substituted  service  when  defendant  not  found 32 

how  substituted  service  to  be  made S3 

substituted  service,  ^pcrs  to  be  filed 34 

proof  of  service 34 

when  defendant  allowed  to  defend 86 

who  may  serve 36 

to  be  served  by  marshal 302 

proof  of  service   36 

return  day 37 

indorsement  upon,  in  action  for  penalty  or  forfeiture 38 

proof  of  service  in  action  for  penalty  or  forfeiture 38 

indorsement  upon,  when  execution  against  person  may  issue....  39 

proof  of  service  when  execution  against  person  may  Issue. ......  89 

free  summons  in  action  by  employee  for  services 44 

returnable  immediately  when  order  of  arrest  issued 58 

to  be  served  on  arrested  person 69 

warrant  of  attachment  to  accompany ,  75 

service  of,  when  property  attached 83 

service  on  defendant  in  replevin 102 

indorsement  of.  in  action  to  foreclose  lien  on  chattel 140 

Sttvety  Companies. 

may  be  surety  in  replevin.... 108 

T. 
Tax. 

chattel  taken  for  cannot  be  replevied 96 

Title. 

of    act 866 

questions  of  title  to  realty  excluded  from  jurisdiction 2 

Trials. 

may  be  continued  until  completed 16 

return  day 37 

proof  of  plaintiff's  case  upon  default 147 

title  to  real  property  appearing  from  plaintiff**  showing 184 

when  adiournment  may  be  granted 193 

undertaking  on  adjournment  for  more  than  eight  days 194 

conditions  may  be  imposed  on  adjournment lOo 

when  court  to  try  issues  of  fact v 2S0 

judgment  to  be  rendered  within  fourteen  days 230 

issues  of  law  to  be  tried  by  court 230 

demand  for  jury  trial  231 

when  jury  of  twelve  may  be  demanded 234 

by  jury,  by  direction  of  court 23? 

Jury  fees 231 

in  action  by  employee  for  services 44 

drawini^  the  jury 231 

list  of  jurors  to  be  furnished  to  clerk 233 

adjournments  after  return  of  jury 288 
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Trials —Continued.  ma 

requisites  of  verdict ••••••••••••••••  ^'^^v * ^* * " *     ^uk 

mode  of  conducting: • >^"«***     ^i 

motion  to  set  aside  verdict,  etc. ^* '     ^^'^ 

TriMtee.  ^^"^^^^ 

may  sue  without  joining  beneficiary... ^P" 

joinder  of  causes  of  action  against 146 

right  to  counterclaim  demands  in  action  against 162 

order  of  arrest  in  action  for  funds  misapplied.... 66 

U. 
Vnil  er  toklnff «. 

jurisdiction  of  actions  on ••• 1 

fictitious  surety  a  contempt S 

on  removal  of  action  to  city  or  county  court*. •....• •       3 

on  granting  order  of  arrest 57 

of  ball  after  return  of  order  of  arrest M 

b>  arrested  defendant  on  application  for  adjournment. 67 

justification,  etc.,  of  sureties  on  order  of  arrest 70 

on  granting  warrant  of  attachment 76 

by  defendant  to  regain  attached  property 84 

by  plaintiff  in  replevin 96»  90 

ciualifications  of  sureties  in  replevin 106 

justification  of  sureties  in  replevin..... 100 

alkkwance  of.  in  replevin 110 

action  by  plaintiff  on  defendant's  undertaking  in  replevin 126 

action  by  defendant  on  plaintiff's  undertaking  in  replevin 126 

by  defendant  on  answer  of  title  to  real  property 180 

on  adjournment  for  longer  than  eight  days 194 

on  appeal  to  stay  execution 314 

V. 

Variance. 

immaterial  in  pleading  to  be  disregarded • 171 

when  deemed  to  be  material  in  pleading 172 

failure  of  proof  distinguished  from 173 

Verdict. 

jurisdiction  to  direct  or  set  aside 1 

directing  or  setting  aside  in  dispossess  proceedings 1 

requisites  of 2B0 

in  replevin   120 

in  replevin  for  part  of  several  chattels 121 

when  court  may  direct 2{S2 

motion  to  set  aside  verdict 254 

Verlllcatlon. 

requisites  of  verified  pleadings • 163 

bow  to  be  made 1(K 

by  whom  to  be  made, • • 164 

W. 

CVoarea. 

no  fees  to  be  exacted  in  action  for. 848 

costs  in  action  by  working  woman 340 

execution  under  judgment  for 274 

Witness. 

refusal  to  be  sworn  or  answer  a  contempt 4 

refusal  or  neglect  to  obey  subp<Ena 8 

contumacious,  punishable  for  civil  contempt 8 

issuance  of  subpoena 196 

service  of  subpoena 197 

attachment  for  delinquency 197 

execution  of  warrant  of  attachment  against 199 

fees  on  execution  of  warrant  of  attachment 199 

dama^  and  penalty  against   delinquent  jvitness 200 

commtsKioner  to  take  testimony  may  compel  attendance 214 

feet  %nd  mileage  of 352 
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